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AbandonmerU.  See  Lecue — Servitude — Proeeu — 
Bankrupt. 

Abatement  in  retpeet  of  Partial  /om  of  Sui^eet. 
See  Leate. 

Abbreviate  of  Petition  and  Deliverance.  See 
Bankrupt^/. 

Abeolute  Ditpotition  with  Baek-Letter.  See  Right 
in  Security. 

Aeeeptanee  of  S^erenee  predudet  Acceptance  of 
Tender  wfiere  Tender  and  Offer  are  AUernative. 
See  Proeeu. 

Aeeeptanee  of  Tender.     See  Proeeu. 

Accident  Jmuranee.     See  Inturance. 

Aooommodation.    See  Juttieiary  Caeei. 

Aeeount-Current.     See  Triennial  Preieription. 

Aeaniniing.    See  Buri>and  and  Wife. 

Aeerefion.     See  Suceetiion. 

Acqoirenda.     See  Sueeetlitn. 

Actio  qnanti  minoru.     See  Sale. 

AtiMm.    See  Separotitm — Partnerthip. 

Adherence  and  Aiimmi.    See  Juritdietion. 

Acffuttment  of  Beeord.    See  Procen. 

Adminiiiratien  of  Burgh  Affairt.    See  Burgh. 

Adminittration  efJuttiee.    See  Juttieiary  Uatei. 

Adtniuibililti  ef  Wittum.    See  Juetietary  Catee. 

Age  of  Deeea*ed.    See  Juttieiary  Catet, 

AgerU  amd  GUent—WitMue* — Bxpentet — Act  of 
Sederunt,  21«(  December  1766.  The  agent  con- 
dncting  a  cause  in  the  Oourt  of  Seeaion  Tield 
liable  for  the  expenses  of  witnesses  who  had 
appeared  before  a  commissioner  tmder  a  dili- 
gence granted  by  the  Lord  Ordinary,  though 
he  had  not  personally  instmoted  the  citation, 
tiiat  haTing  been  done  by  the  party  in  his  o'wn 
name.     Fraser  v.  Stronach,  p.  76. 

Reparation  —  Onlpa  —  Extent  of  Agent'* 

Duty — Patent.  ^eldthataUw-agentemployed 
to  lend  money  on  the  aecnrity  of  a  patent  is 
not  bonnd  to  inquire  into  whether  the  patent 
is  good  in  respect  of  being  noTel  in  sabjeot- 
matter,  and  not  anticipated  by  other  patent*  or 
prior  use,  and  therefore  is  not  bonnd  to  examine 
the  index  of  speoifioations  kept  under  tbe 
patent  laws,  sach  inqniries  not  being  within 
the  scope  of  his  professional  doty,  which  is  to 
see  that  the  assignation  ia  itself  Valid  and  the 
letters-patent  ez  fade  regular.  Stewart  «. 
IfOlore,  Kaismith,  Brodie,  A  Macfarlane,  p. 
740. 

-Reparation — Duty  of  Agent.    A  law-agent 


employed  to  lend  his  client's  money  on  tbe 
seoniity  of  a  patent  warned  him  of  tbe  riak  of 


SQoh  transactions,  bat  failed  to  inform  him  of 
intelligence  which  he  (the  agent)  received  be- 
fore the  transaction  was  conoladed,  and  which 
was  to  the  effect  that  with  regard  to  the  par- 
ticular patent  there  were  oircumstances  .which 
made  it  Tery  important  that  further  and  more 
complete  inquiry  should  be  made.  The  trans- 
action wns  completed  without  this  information 
being  laid  before  the  client  or  such  inquiry  be- 
ing made,  and  the  patent  proved  worthless, 
and  the  money  was  loet.  Beld  that  the  agent's 
duty  having  been  to  inform  the  client  that  it 
had  come  to  his  knowledge  that  farther  inquiry 
was  peculiarly  necessary,  and  he  having  failed 
to  do  BO,  he  was  liable  to  make  good  to  the 
client  the  money  lost.  Stewart  v.  M'Clnre, 
Naiamith,  Brodie,  &,  Macfarlane,  p.  740. 

Agent  and  Client.    See  Separation. 

Agent  and  Di^niner.     See  Ezpentei. 

Agent  and  Principal— Broker— Sale  Warrant*— 
Ditdoiure  ef  Third  Partiet  in  Contract  of  Sale 
in  a  Quettion  between  Broker  and  Principal. 
A  broker  raised  action  against  his  principal 
alleging  that  on  the  Utter's  iostruotions  he 
bought  for  him  on  several  occasions  some  iron 
at  the  market  price  of  the  day,  and  at  the 
request  of  his  principal,  who  was  unable  to 
take  up  the  warrants  for  the  iron  from  the 
sellers,  he  carried  over  tbe  transactions  from 
one  settling-day  to  another  for  some  time  until 
a  year  and  a-half  after  the  first  order  he  was 
compelled  to  sell  out  the  warrants  at  a  loss  on 
the  re-sale,  which  with  rent  and  commission 
amounted  to  the  sum  concluded  for.  The 
defence  was  (1)  that  the  transactions  were 
gambling  contracts  which  the  Oourt  could  not 
enforce;  and  (8)  a  denial  that  the  pursuer  had 
ever  really  purchased  iron  on  behalf  of  the 
defender  at  all.  Edd  (1)  that  the  pursuer 
being  only  broker  was  not  barred  from  recover- 
ing his  oommiaslon  and  loss  by  reason  that 
they  were  gambling  transactions  on  defender's 
part,  even  assuming  them  to  be  such ;  but  (2) 
that  the  pursuer  bad  not  proved  that  in  point 
of  fact  he  ever  made  tbe  purchases  libelled, 
and  that  therefore  the  action  ought  to  be  dit- 
milted.    Gillies  v.  M'Leon,  p.  6. 

See  Bankrupt^. 

Agreement— Agreementt  and  Oontraete— Matter 
and  Servant— Diimiual  for  Fault— Forfeiture 
— Ship.  The  owner  of  a  vessel  entered  into  an 
agreement  with  a  master  whereby  the  master 
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purchased  and  paid  for  a  share  in  the  Teasel, 
and  the  owner  agreed  to  hold  the  share  in 
trust  for  the  master's  share  of  profits,  without 
prejudice  to  his  (the  owner)  selling  or  mort- 
gaging the  Tessel,  the  master  on  his  part 
agreeing  to  take  the  command  under  the  stipu- 
lation that  should  he  be  guilty  of  drunkenness 
he  should  be  liable  to  dismissal,  and  in  that 
event  to  forfeit  all  daim  to  any  share  of  the 
vessel  or  its  profits.  He  was  justifiably  dis- 
missed for  drunkenness,  and  the  owner,  found- 
ing on  the  danse  of  forfeiture,  refused  to 
transfer  the  share  or  repay  the  prioet  Held 
that  the  share  being  the  master's  property,  and 
it  not  being  proved  that  his  misconduct  had 
caused  loss  to  the  owner,  the  owner  was  not 
entitled  to  hold  the  share  as  forfeited  by  the 
misconduct,  and  that  as  be  had  refused  to 
transfer  it  he  most  refund  the  price.  Noble  v. 
Watson,  p.  146. 

Agr»«ment—P«rtonal  orTrantmisiS^ — Heirtand 
8ueee$ton.  A  brother  and  sister  who  were  at 
issue  as  to  which  of  them  had  right  to  succeed 
to  an  entailed  estate,  entered  into  an  agreement 
that  the  sister,  in  case  she  should  be  found  en- 
titled to  have  the  estates  entailed  on  her,  should 
"allow"  to  her  brother  "the  one-half  of  the 
free  rental  of  the  estates  during  all  the  days 
and  years  of  her  life,  and  she  binds  and  obliges 
herself  and  her  representatives  to  make  pay- 
ment to  him  of  the  said  free  rental  accord- 
ingly. The  brother  entered  into  a  similar 
obligation,  to  take  eifect  if  he  should  be  found 
entitled  to  have  the  estates  entailed  on  him. 
The  sister  was  found  entitled  to  have  the 
estates  entailed  on  her,  and  she  paid  half  the 
rents  to  her  brother  till  his  death.  Heid  {rev. 
judgment  of  First  Divison)  that  she  was  bound 
during  her  life  to  continue  to  pay  one-half  of 
the  rents  to  his  executor.  Orosse  e.  Bankes 
and  Another,  p.  887. 

See  Carrier. 

Aliment.  See  Parent  and  Child— Hutband  and 
Wife  —  ProviiioM  to  Okildren  —  DiUgenee— 
Bavkruptcy. 

AUoeation  of  Feu-Da^    See  Sale. 

AmbigaUy.    See  JuHieiarj/  Vatei. 

Ambiguou*  Title.    Bee  Salmon  Fiihing*. 

Amenity.    See  Superior  and  Va»taL 

Aneettor't  Creditor.    See  Bankruptty. 

Antenuptial  Contraet  of  Father.  See  Parent 
and  Uhild.  . 

AppeaL  See  School— Proeet—Juatotarf/  Oaiet 
— Sheriff— Bankrupt.  „  .    ^^      „      , 

Application  by  Truteee  of  Capital  of  One  Trufl 
to  Settore  that  of  Another  where  Income  of  Both 
ApplieabU  to  Same  Parpote.    See  Trust. 

Ap^ieation  for  Leave  to  Ay  Additional  Bxpentei. 
See  Blection  Iaui.  ...        ^    .      . 

Apportionment  by  Father  ef  Marriage  Ooniraet 
Fundi.    Beu  Sueeeuion. 

Arbiter  — V\tn  fines  oomptoaaMA—BmuHV— 
Oompentation—StructurM  Damage,  Mode  of 
Estimating—  OUugow  City  and  Distria  Baibeay 
Aet  (46  and  46  Viet.  cap.  ecxri.)  A  raUway 
company  was  taken  bound  by  its  Act  as  follows 

<'  If  by  reason  of  the  construction  of  the  said 

tnnael  any  structural  damage  shall  be  caused 
to  any  buildings,  ...  the  company  shall  make 
oompanaation  therefor  to  the  ownere.  The 
sward  of  aa  arbitar  in  a  reference  under  this 
Act  was  impeached  on  the  ground  that  he  had 


incompetently  and  ill^^y  taken  into  aooonnt 
in  estimating  the  damage  what  was  not  stmo- 
tural  damage  at  alL  Edd,  after  a  proof  by  the 
examination  of  the  arbiter,  at  which  he  deponed 
that  he  had  allowed  only  for  structural  damage, 
and  that  he  had  estimated  it  in  a  particnlar 
manner,  and  in  which  it  was  not  shown  that 
he  really  misunderstood  the  meaning  of  the 
expression,  that  there  was  no  ground  for  sett- 
ing aside  the  award.  The  Olasgow  City  and 
District  Bailway  Company  v.  MaoOeorge, 
Oowan,  &  Galloway,  p.  414. 

Arbiter.    See  Leaee—Juriidietion. 

Arbitration.    See  Proeem. 

Arrestment.    See  DiUgenee. 

Arrestment  ad  fundandum  jnrisdiotionem.  See 
Jurisdiction. 

Articles  of  Boup.    See  i8ai«. 

Assault  tuith  Intent  to  Bavish.  See  Juetieiary 
Cases. 

Assessment.    Bee  Benenue. 

Assignation  by  DMor  of  Beeon^eyanoe  Intimaied 
to  Creditor.    See  Bight  in  Security. 

Assignation  in  Satitfaetion.    See  Bankruptcy. 

Assignation  of  I^rovition  by  Child  to  Creditors. 
Svo  Pro/visions  to  Children. 

Auctioneer.    See  Ship. 

Augmentation.    Bee  Teinds. 

Authority  to  Pay.     See  Bank. 

Averment  Suffleient  to  Entitle  to  an  Istue.  See 
Matter  and  Servant. 

Bank — Contra^  betaeen  Banker  and  Depositor — 
Authority  to  Pay.  A.  3.  S.  opened  a  ooxient 
account  with  a  bank  in  name  of  the  "S.  Go.," 
of  which  he  was  a  promoter,  but  which  was 
not  yet  formed  or  registered,  handing  them  ui 
extract  from  a  minute  of  meeting  of  the  pro- 
moters stating  that  cheques  were  to  be  drawn 
by  him  (a)  and  by  W.  L.  O.  as  seoretaiy. 
The  company  was  thereafter  registered,  and 
both  before  and  after  registration  the  aooount 
was  so  operated  upon.  The  company  haTing 
gone  into  liquidation,  the  liquidator  refused  to 
give  credit  to  the  bank  for  the  payments  out  of 
the  aooonnt  on  these  signatures,  on  the  ground 
that  A.  i.  S.  and  W.  Jj.  O.  had  no  authority 
from  the  company  so  to  draw  money.  Held 
that  the  money  bad  been  paid  into  the  bank  on 
a  contract  that  it  was  to  bia  drawn  out  in  a  cer- 
tain way,  and  that  the  payments  haTing  been 
made  in  that  way,  the  bank  was  not  liable  to 
pay  the  money  again  to  the  liquidator.  The 
Stmthers  Patent  Diamond  Rock  Palveriser 
Company,  limited,  and  Liquidator  e.  The 
Clydesdale  Bank,  Limited,  p.  291. 

Banker'sObUgationto  Oustomer—Overdrafl. 

It  is  not  a  relevant  ground  of  action  for 
damages  against  a  bank  for  having  dishononied 
a  cheque  which  there  were  not  funds  to  meet, 
that  the  bank  had  been  in  the  practice  of  ttZ- 
quently  allowing  the  aooonnt  to  be  overdrawn 
and  had  thereby  incurred  by  impUoation  hL 
obhgation  to  aUow  a  smxiUr  overdraft,  or  at 
least  not  to  refuse  to  honour  the  cheque  with 
out  notice.  An  action  was  brought  against  a 
bank  for  havmg  suddenly  refused  to  lOlow  an 
overdraft,  wid  thereby  injured  the  credit  of  it> 
onstonw,  the  pwrsuer,  and  so  conduced  to  hia 
■equeetati<».    No  express  agreement  to  aUow 
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a  ooiiTenation  by  which  he  had  been  led,  as  he 
BTaired,  to  believe  that  the  manager  woold 
allow  a  oertam  oyerdraft.  Held  (1)  that  no 
sach  obligation  eould  be  inferred  from  the  (act 
that  pareTions  OTerdrafts  had  been  allowed  ;  (2) 
on  the  proof,  that  the  pnisner  had  not  been  led 
to  believe  that  it  would  be  allowed ;  and  (8) 
that,  in  any  view,  the  OTerdraf  t  he  made  was 
greater  than  that  which  he  averred  he  had  been 
lad  to  believe  he  might  have.  Defenden 
therefore  attoiUied.  Sitohie  v.  Clydesdale 
Bank,  limited,  p.  572. 

BiaUcntpteif—Ge*$io—Veblor»  Act  1880  (48  and  U 
Viet.  c.  34),  lee.  7—A.S.  AnerU  Proeetiet  of 
Cetno,  22d  Deetmber  1883.  Where  a  person 
brooght  a  prooess  of  cessio  stating  that  he  had 
no  estate  whatever,  and  it  appeared  that  the 
only  object  of  the  prooess  was  to  get  rid  of  an 
eriwting  debt,  the  Court  hdd  that  the  applica- 
tion was  an  abnae  of  the  process,  and  shooldbe 
refused.     Boss  «.  Hairsteus,  p.  128. 

Claim   in    Bequestration  —  Ranhing   for 

Steend  Dividend— Bd-ralvation  of  Seeuriiy— 
Baakntpten  (BeoUand)  Aet  1856  (19  arul  20 
Fwt  cap.  79X  tee*.  62  aruf  65.  Hdd,  on  a 
eonstraotiOD  of  section  65  of  the  Bankruptcy 
(Scotland)  Act  1866,  that  a  secnred  creditor 
who  has,  after  valuing  his  security,  ranked  for 
the  balance  of  his  debt,  and  received  a  first 
dividend  thereon,  is  entitled,  on  finding  that 
he  has  overvalued  the  security,  to  re-value  it 
and  make  a  new  claim  with  a  view  to  participa- 
tion in  future  dividends.  Edd  that  section  63 
of  the  statute  applies  only  to  valuing  of  securi- 
ties for  the  poipose  of  voting.  Lookhart 
(Speedie's  Trustee)  «.  The  Commercial  Bank 
of  Scotland  (liimited^,  p.  167. 

——Trtutetft  Oommution — Fixing  Bemunera- 
tion  of  Trustee  when  only  One  Oreditoi^- 
Direetor*  of  Limited  Company— Ultra  vires — 
Traniaetion — Bankmptejf  {Beotkmd)  Aet  1 856, 
$ee*.  135,  141.  The  assets  of  a  bankrupt  who 
had  been  sequestrated  under  the  Bankruptcy 
(Scotland)  Act  1856,  and  whose  sole  creditor 
was  the  City  of  Glasgow  Bank  and  liquidators, 
became  verted,  by  virtue  of  a  private  Act  of 
Fariiament,  in  the  Assets  Company.  The  date 
of  vesting  was  80th  December  1882.  Between 
March  1879  and  January  1880  there  had  been 
paid  to  the  trustee  upon  the  sequestrated  estate 
four  sniBS  of  eommission,  amounting  together 
to  £142,  which  were  duly  fixed  by  the  oommis- 
aioners  in  terms  of  the  Bankruptcy  Act.  In 
April  and  July  1880  the  trustee  received  two 
sums  of  £500  each,  and  in  October  1881  and 
July  1883  two  further  sums  of  £260  each,  to 
account  of  his  oommission,  with  the  sanction 
and  anthority  of  the  commissioners.  In 
January  1881  the  trustee  received  a  further 
sum  of  £1050,  in  terms  of  an  agreement  with 
the  liquidators  of  the  bank,  which  was  sanc- 
tioned by  the  Court  After  the  Assets  Company 
had  acquired  the  estates,  negotiations  were 
entered  upon  with  a  view  to  the  final  settlement 
of  aeoounts  between  the  trustee  and  the  com- 
pany. As  tbe  lesnlt  of  these  negotiations, 
which  were  conducted  by  the  manager  and 
law-agent  of  the  company  on  the  one  hand,  and 
the  tinstee  on  the  other,  the  two  former  re- 
ported to  the  Finance  Committee  of  the  Com- 
pany that  £1760  should  be  paid  the  trustee 
"for  the  balance  ot  his  oomiaiaBion."    This 


was  approved  of  by  the  committee  on  12th 
March  1883,  and  of  the  same  date  conflnned 
by  the  company's  directors.  The  trustee  took 
credit  for  this  amount  in  his  accounts.  On  4th 
November  1884  the  Assets  Company  presented 
a  petition  to  the  Lord  Ordinary  on  the  Bills, 
under  section  86  of  the  Bankruptcy  (Scotland) 
Act  1856,  in  which  they  averred  that  the  com- 
mission charged  was  excessive ;  that  the  act  of 
their  directors  in  fixing  the  trustee's  commis- 
sion was  illegal,  because  under  the  provisions 
of  the  14l8t  section  of  the  Bankruptcy  Act  the 
commissioners  were  the  only  persons  who  could 
legally  fix  the  trustee's  commission  ;  that  it 
was  ultra  tire*  of  the  directors  to  do  so ;  and 
that  even  if  the  agreement  was  valid,  the  words 
' '  balance  of  his  commission  "  did  not  imply  a 
ratification  by  the  directors  of  what  had  been 
done  in  fixing  the  previous  commissions.  The 
petitioners  a&ed  the  Court  to  fix  the  trustee's 
whole  commission  at  £949,  ISs.  8d.  From  a 
report  by  the  Accountant  in  Bankruptcy,  to 
whom  a  remit  was  made,  it  appeared  that  the 
commission  paid  to  the  trustee  amounted  in  all 
to  more  than  £5000 ;  that  the  sums  ingathered 
by  the  trustee  amounted  to  £114,988,  8b.,  and 
that  there  was  also  a  heritable  proper^,  valued 
at  £76,000,  which  was  by  agreement  made  over 
to  the  Assets  Company.  EM  (1)  that  the 
agreement  between  the  directors  and  the  trustee 
amounted  to  a  transaction  which  could  not  be 
re-opened;  (2)  that  in  Axing  £1750  as  the 
"  bidance  "  of  commission  the  directors  of  the 
petitioners'  company  had  ratified  the  fixing  of 
the  previous  commissioners ;  (8)  that  it  was 
not  illegal  for  the  directors  to  fix  the  trustee's 
commission,  because  there  was  not  st  the  date 
when  they  did  so  a  going  sequestration  in  the 
proper  senae  of  the  term,  the  Assets  Company 
being  the  only  creditor ;  and  (4)  that  under  the 
articles  of  association  the  directors  of  the  com- 
pany had  power,  as  a  necessary  act  of  manage- 
ment, to  fix  the  commission.  Petition  rej\ued. 
Opinion*  expressed  that  the  oommission  allowed 
was  excessiTe.  Assets  Company  (Limited)  .«. 
Guild  (Potter's  Trustee),  p.  170. 

Bankruptey— Appeal  by  Bankrupt  againit  Trvi- 
tee't  Veliveranee — Bankniptey  {Scotland)  Aet 
1866,  leet.  127, 169.  The  Bankruptcy  (Scotland) 
Act  1856,  sec.  127,  provides  that  "if  any 
creditor  be  dissatisfied  with  the  decision  of  the 
trustee"  he  may  appeal  against  it  within 
fifteen  days  from  the  date  of  the  publication 
of  the  Oatette  notice  prescribed  by  Uie  section. 
Edd  (din.  Lord  Shand)  that  an  appeal  by  the 
bankrupt  against  the  trustee's  deliverance  was 
incompetent  under  this  section.  Bobertaon  e. 
Scott  and  Another,  p.  265. 

Dieeharge—Diuharge  <f  Trvitee—f^ndi 

Vetting  in  Bankrupt  Prior  to  hit  Diteharge 
Unknown  to  Truttee.  A  bankrupt  was  dis- 
charged without  composition,  and  his  trustee 
was  also  discharged.  It  was  subsequently  dis- 
covered that  certain  funds  had,  unknown  to 
the  trustee,  been  vested  in  the  bankrupt  prior 
to  the  sequestration,  and  of  the  existence  of 
which  the  trustee  hsd  not  become  aware.  The 
Court,  on  the  applicatian  of  creditors,  rem&ted 
to  the  Lord  Ordinary  on  the  Bills  to  appoint  a 
meeting  of  creditors  for  the  election  of  a  trustee 
on  the  sequestrated  estate  with  the  usual 
powers.    Assets  C<»npany,  petitionets,  p.  876. 
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Bankntptcjf — Agent  and  Principal— Stock  Ex- 
change— Biockbroker— Preference.  B.  A  H., 
Btookbroken  in  Edinburgh,  were  instmcted  by 
a  client  to  bny  for  him  certain  Bharei.  They 
then  wrote  to  their  correspondents,  M.  and  A., 
gtockbrokers  in  Glasgow,  to  procure  the  shares, 
which  they  did,  and  advised  B.  and  H.  that  the 
shaiea  had  been  bought  "  by  your  order,  and 
on  your  acconnt. "  The  name  of  the  purchaser 
was  communicated  to  M.  Jb  A.  for  the  purpose 
of  being  entered  in  the  transfer.  The  transfer 
was  completed,  and  sent  by  H.  ft  A.  to  R.  A 
H. ,  who  deliyered  it  to  the  purchaser  in  ex- 
change for  bis  cheque  for  the  price.  B.  ft  H. 
did  not  cash  this  cheque,  but  the  same  day  B. 
ft  H.  sent  to  M.  ft  A.  their  own  cheque  for  a 
sum  which  included  the  price  of  the  shares. 
This  cheque  was  dishonoured,  and  B.  ft  H. 
immediately  thereafter  became  bankrupt,  and 
were  sequestrated.  Seld  that  M.  ft  A.  had 
dealt  with  B.  ft  H.  as  brokers  for  a  principal, 
and  were  not  entitled  to  payment  of,  nor  to  be 
ranked  preferably  for,  the  amount  of  the  pur- 
chaser's cheque.  Mackenzie  and  Aitken  e. 
Bobertson  (Bitchie  ft  Bardie's  Trustee),  p.  309. 

HeritMe  Security — Aneettor't  Creditor — 

Poinding  cf  the  Ortnmd — RiglU  of  Tnittee  in 
8egue$tration — Conveyaneing  {Scotland)  Act 
1874  Amendment  Act  1879  (43  and  43  Viet, 
tap.  40),  tee.  B— Bankruptcy  (Scotland)  Act 
1866  (19  and  20  Viet.  cap.  79),  tee.  102.  The 
limitation,  in  competition  with  a  bankrupt's 
trustee,  of  a  creditor's  right  of  poinding  the 
ground,  which  is  introduced  by  sec.  8  of  the 
C!onTeyanaing  (Scotland)  Act  1874  Amendment 
Act  1879  (re-enacting  sec.  118  of  the  Bank- 
ruptcy Act  18S6),  applies  only  to  the  bankrupt's 
heritable  creditor,  and  does  not  affect  the  right 
of  the  heritable  creditor  of  his  anoeRtor. 
Millar's  Trustees  e.  Horsbmgh  (Miller  ft  Son's 
Trustee),  p.  363. 

OoodwiU  of  Hotel  BvMneu— Delivery  of 

lAeenee—Bankrvptey  (SeoUand)  Act  1856  (19 
and  20  Viet  cap.  29),  tee*.  91  and  93.  The 
tenant  of  an  hotel  became  bankrupt,  and  after 
his  sequestration  obtained,  with  the  concurrence 
of  the  trustee,  a  new  certificate  or  licence. 
The  trustee  then  sold  the  goodwill  of  the  busi- 
ness. Held  that  the  licence  was  an  accessory 
of  the  goodwill,  and  that  the  trustee  was  en- 
titled to  deliTery  of  it  for  behoof  of  the  credi- 
tors. Selkirk  (Coupland's  Trustee]  r.  Coupland, 
p.  466. 

Indented  Cheque— Auignation  in  Satitfae- 

tion— Payment  in  Cath— Trade  Traniaeiion — 
Act  1696,  e.  5.  The  indorsation  by  a  bankrupt 
to  a  creditor  within  sixty  days  of  bankruptcy 
of  a  cheque  in  which  the  bankrupt  is  payee,  in 
payment  of  a  debt  already  due,  is  an  assignation 
in  satisfaction  within  the  meaning  of  the  Act 
1696,  a  6.  A  firm  of  wool  brokers  in  Ijeith  had 
consigned  to  them  in  July  1883  certain  wool  for 
sale,  which  was  sold  in  themonths  of  August,  Sep- 
tember, and  October  following.  According  to 
the  ordinary  course  of  the  wool  trade,  the  price 
should  have  been  remitted  to  the  consigner 
within  twenty-one  days  from  the  date  of  thesalea. 
This  was  not  done,  but  on  6th  January  1884 
the  brokers  sent  to  the  consigner,  who  resided 
near  Moffat,  an  advice-note  stating — "  We  have 
this  day  sold  on  your  account  the  undemoted 
wooL  .  .  Bemittanoes  axe  due  in  twenty-one 


days."  On  2l8t  January  they  remitted  the 
amount  due.  The  remittance  was  made  partly  by 
means  of  two  cheques  drawn  by  third  parties  in 
favour  of  the  brokers,  and  payable  to  them  or 
their  order,  one  crossed  generally  upon  an 
Edinburgh  bank,  and  the  other  uncrossed  upon 
a  bank  in  Jedburgh.  At  the  time  this  re- 
mittance was  made  the  brokers  were,  and  had 
for  some  time  past  been,  insolvent ;  their  bank 
account  was  overdrawn,  and  they  had  never 
previonsly  made  a  remittance  in  this  form. 
The  indorsee  cashed  the  cheques  at  his  bank 
in  Hoffat ;  he  had  not  been  pressing  for  pay- 
ment, and  had  no  knowledge  of  his  debtors' 
impending  insolvency.  On  22d  January  the 
brokers  took  advice  with  regard  to  the  state  of 
their  affairs,  and  on  24  Ih  January  issued  a 
circular  to  their  creditors.  Their  estates  were 
sequestrated  on  5th  Febmaiy  1884.  jffdd,  in 
an  action  of  reduction  at  the  instance  of  the 
trustee  in  the  sequestration,  that  the  indorsa- 
tions of  these  two  cheques  were  neither  pay- 
ments in  cash  nor  transactions  in  the  ordinary 
course  of  trade,  and  were  reducible  under  the 
Act  1696,  o.  6.  Carter  (H'Gregor  ft  Pringle's 
Trustee)  «.  Johnstone,  p.  468 

Bankruplijf—Segueitration— Abbreviate  of  Peti- 
tion and  Ddiveranee — Regitter  of  Inhibition* — 
Basnkruptey  (Scotland)  Act  1856  (19  and  20  Viet. 
e.  79),  Me.  48.  A  petitioner  for  sequestration  of 
a  debtor  having  omitted  to  recoil  the  abbre- 
viate in  the  Begiater  of  Inhibitions  within  the 
statutory  period,  the  Court  granted  warrant  to 
the  Keeper  of  the  Begister,  on  the  creditor's 
petition,  to  record  the  abbreviate,  reserving  all 
objections  to  parties  interested.  Stark  and 
Hogg,  Petitioners,  p.  607 

. Segvettration— Unclaimed  Dividend,  Ap- 

plication  for  by  Bepreientatiee  of  Bankrupt- 
Abandonment  of  Claim — Statute  64  Geo.  III. 
cap.  117,  lect.  29  and  67.  In  a  sequestration 
under  the  Bankruptcy  Act  of  1814,  the  trustee 
obtained  his  discharge  on  consigning  in  bank 
the  amount  of  certain  dividends  unclaimed  by 
creditors.  Fifty-seven  years  thereafter  a  re- 
presentative  of  the  bankrupt  made  application 
for  these  unclaimed  dividends.  Held  that  aa 
the  entire  estate  had  been  embraced  in  the 
sequestration,  neither  the  bankrupt  or  any  of 
his  representatives  had  any  title  to  the  money 
in  question.  Air  v.  The  Boyal  Bank  of  Scot- 
land, p.  608. 

Spes  Buccessionis — Obligation  to  Ateign — 
Dieeharge— Bankruptcy  SeoOand  Act  1866  (19 
and  20  Viet.  cap.  79),  tee.  81.  Where  a  bank- 
rupt petitioned  to  be  found  entitled  to  his  dis- 
charge, and  the  trustee  objected  on  the  ground 
that  he  refused  to  convey  to  him  a  «pe«  lueeet- 
sionit  in  certain  events  of  the  liferent  estete, 
but  it  appeared  that  in  the  deed  conferring 
this  eventual  right  there  was  a  clause  that  a 
party  oonveying  his  right  thereunder  should 
thereby  forfeit  the  same  and  give  place  to  the 
next  in  succession,  and  the  deed  oonveying  it 
should  be  Yoid— held  that  in  respect  of  this 
clause  of  forfeiture  the  *pet  lueeetiionit  in 
question  was  of  no  value  to  the  creditors,  and 
the  bankrupt  could  not  be  called  on  to  convey 
it  as  a  condition  of  his  discharge.  Kirkland  v. 
More,  p.  646. 

Veitmg  of  Eitait  in  Tnutee—BpeB  snooes- 

Aorns— Bankruptcy  (Seotland)  Act  186«  (19 
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and  80  Viet.  tap.  79),  tee*.  4.  81,  102.  BOA 
(1)  that  a  tpei  lueeestumis  belonging  to  a  bank- 
mpt,  not  being  attaohable  by  diligenoa,  does 
not  vest  in  the  tnutee  in  hii  aeqnegtration 
under  aeo.  202  of  the  statnte ;  but  (2)  that  a 
tpei  nieeeuionit,  if  Taloable,  and  capable  of 
legal  alienation,  falls  under  the  definition  of 
*'  estate  "  in  lec.  4  of  the  statute,  and  mast  be 
inoluded  by  the  bankrupt  in  his  state  of  affairs 
under  sec.  81,  and  made  arailable  by  assigna- 
tion to  the  trustee.  Obiened  that  the  proper 
oonrae  for  the  trustee  where  such  an  assigna- 
tion is  refused  is  not  to  object  to  a  petition  for 
discharge,  but  to  report  that  the  bankmpt  has 
not  made  a  fall  ninender  of  his  estate.  Kirk- 
land  e.  More  (Kirkland's  Trustee),  p.  646. 

Bankruptey—ljuolomey — Act  1696,  e.  5.  On  oon- 
mderation  of  a  verdict  of  a  jury  reducing  a  deed 
as  in  oontrsyention  of  the  Act  1696,  c.  6 — hdd 
(dita.  Lord  Young)  that  in  considering  whether 
a  deed  was  struck  at  by  the  Act  it  was 
irreleTant  to  inquire  whether  the  granter's 
estate  would  ultimately  be  sufficient  to  pay 
all  his  creditors  in  full  if  in  point  of  fact  he 
-was  unable  to  pay  his  way,  and  had  been 
sequestrated  within  60  days  of  the  date  of 
granting.  Kerr  (Teenan's  Trustee)  o.  Teenan 
and  Another,  p.  699. 

Petition   for    Segueetratien  —  Proeeu — 

JSwriff  GourU  Act  1876  (89  and  40  Viet.  eap. 
70),  seat.  3  tatd  6.  Held  that  a  petition  for 
sequestration  presented  in  the  Sheriff  Court, 
being  a  "proceeding  in  the  ordinary  Sheriff 
Oonxt,"  is  incompetent  if  not  in  the  form  pro- 
vided by  the  Sheriff  Court  Act  1876  for  all 
actions  in  the  ordinary  Sheriff  Court.  The 
National  Bank  of  Scotland  (Limited)  v.  James 
Williamson  i,  Sons,  p.  612. 

-Banknifiqf  {SeoUand)  Aet  1866  (19  and 


80  Viet.  «.  79),  ««ei.  187,  140,  lil—AUmtnt— 
Battard — BaiMng.  Held  that  the  mother  of 
an  illegitimate  child  is  entitled  to  rank  as  a 
creditor  upon  the  bankmpt  estate  of  the  father 
in  respect  of  her  claim  for  aliment.  Queition 
— Whether  a  discharge  of  future  claims  for 
aliment  is  operated  by  a  discharge  under  the 
Bankruptcy  (Scotland)  Act  1866  ?  Downs  c. 
Qonrlay  (Wilson's  Trustee),  p.  776. 

Oath  Paymttat  within  Sixty  Dayt  o/  Bamk- 
rmpley — Fraud.  A  debtor  while  insoWent  and 
knowing  >iitn««lf  to  be  so,  sold  a  piece  of  move- 
able property  over  wtuoh  a  creditor  had  lent 
him  money,  and  with  the  proceeds  paid  off  the 
loan  in  cash.  The  creditor  was  no  party  to 
having  the  sale  effected,  and  was  not  in  any 
way  in  coUnsioa  with  the  debtor.  Held  that 
the  payment  being  a  cash  payment  was  effec- 
tual, and  could  not  be  cut  down  by  the  trustee 
of  the  debtor,  who  was  made  notour  bankrupt, 
and  decree  of  cessio  obtained  against  him  within 
sixty  days  of  the  sale  and  payment.  Thomat 
V.  Thanuan,  Jan.  13,  1865,  8  Maoph.  368, /oi- 
Imoed.  Graham  (Oontt's  Trustee)  v.  Webster, 
p.  810. 

See  Ship  and  Bale. 

Bar.    See  Pa^nerihip. 

Bats'  Beer.    See  Trade  Name. 

Battard.    See  BankrupUiy. 

BU  of  Exetptiatu— Direction  to  Juru — Mailer  of 
Fact — Coniributcrjf  Negligenee.  In  an  action 
of  damages  for  the  death  of  a  yoang  woman 
who  was  killed  by  a  passing  train  when  she  was 


upon  the  railmy  track,  the  evidence  being  con- 
flicting as  to  whether  she  was  on  the  track  try- 
ing to  cross  the  line,  or  in  an  endeavour  to  drag 
a  companion  out  of  danger  from  an  approaching 
train,  the  presiding  Judge  charged  the  jury  that 
if  they  were  satisfied  the  young  woman  was 
upon  the  line  attempting  to  save  her  com  panion, 
and  that  through  her  alarm  and  excitement  she 
became  insensible  to  her  own  danger,  in  point 
of  law  she  was  not  guilty  of  contributory  negli- 
gence. Counsel  for  the  defender  asked  the 
presiding  Judge  to  direct  the  jury  that  if  the 
young  woman  went  into  a  seen  danger  she  was 
not  entitled  to  reoover  damages  even  if  her  ob- 
ject was  to  rescue  her  companion.  This  direc- 
tion the  Judge  refused  to  give,  and  exception 
was  taken  to  the  refusal.  On  a  bill  of  excep- 
tions, hM  that  the  question  what  the  object  of 
the  girl  was  in  being  upon  the  line,  and  wheUier 
she  was  guilty  of  contributory  negligence  in 
being  there,  were  not  matters  for  direction  in 
point  of  law,  but  were  properly  left  for  the 
consideration  of  the  jury,  and  the  bill  of  excep- 
tions r^ued.  Woods  «.  Caledonian  Bailway 
Company,  p.  798. 

Bittt  of  Exdum^e— Proof  ef  "  No  Vaiue"—BtUt 
of  ExehoMt  Aet  1882  (46  and  46  Viet.  e.  61), 
tee.  SO—Pretumptum  of  Value  in  Eandt  of 
Onerout  Holder.  Circumstances  in  which  htid 
that  the  acceptor  of  a  bill  which  had  been  dis- 
honoured had  failed  in  an  action  at  the  instance 
of  the  holder  to  displace  the  presumption  raised 
by  the  30th  section  of  the  Bills  of  Exchange 
Act  1882,  that  "every  party  whose  signature 
appears  on  a  bill  is  prima  fieie  deemed  to  have 
become  a  party  thereto  for  value."  Bj-ers  «. 
Lindsay,  p.  806. 

Nmation  —  Delegation  —  CUting  Time — 

Oourte  of  Dealing.  The  pursuers  were  in  the 
habit  of  selling  cattle  to  A,  and  taking  in  pay- 
ment the  joint  acceptances  of  the  defender  and 
him  at  two  or  three  months.  These  accept- 
ances were  renewed  again  for  similar  periods, 
and  generally  for  less  amounts,  the  difference 
being  paid  by  A  in  cash  either  at  the  time  of 
the  renewal  or  shortly  after.  If  it  was  not  paid 
at  the  time,  the  pursuers  debited  A's  account 
in  their  books  with  it,  and  retained  the  old 
acceptance  till  it  was  paid.  All  communica- 
tions betwixt  the  pursuers  and  the  defender 
took  place  through  A,  for  whom  the  defender 
was  really  a  cautioner.  On  A's  bankruptcy 
the  defender  retired  three  of  the  acceptances, 
each  of  which  was  the  last  of  a  series  of  re- 
newals, but  the  pursuers  also  claimed  from  him 
the  differences  between  the  amounts  in  certain 
acceptances  and  the  acceptances  by  which  they 
were  renewed.  They  bad  in  each  of  these  cases 
retained  the  old  acceptance  till  A  should  fulfil 
his  promise  to  pay  the  difference.  Held  that 
the  obligations  in  the  old  acceptances  were  not 
extinguished  by  novation  or  delegation ;  that 
there  was  no  such  giving  of  time  to  A  as  to  free 
the  defender,  even  if  he  were  entitled  to  the 
equities  of  a  cautioner ;  and  that  the  pursuers 
were  not  barred  from  suing  on  the  bills  by  the 
fact  that  the  defender  in  accepting  the  re- 
newals believed  that  to  the  extent  of  tiie  differ- 
ences in  the  amounts  of  them,  and  of  the 
acceptances  sued  on,  the  pursuera'  claim  had 
been  reduced.     Hay  &  Kyd  «.  Powrie,  p.  667. 

Blotting.    See  Separation. 
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Boundary.    Bee  Property. 

Breach  if  Contraet.    See  Ship. 

Breach  of  Certifieatt.    See  Jrtttieiary  Gate*. 

Breach  of  the  Peace.    See  Juttteiary  Oa$e$. 

Bridge.    See  Boad. 

Bridge  partly  in  one  Burgh  and  partly  in  Another 
and  Aeeommodating  Traffic  of  Other  Places. 
Bee  Boad. 

Broker.    See  Agent  and  Principal. 

Building.    See  Boad. 

Building  Be*triction$.  See  Superior  and  Vaual— 
Property. 

Building  Society — Withdraaal  from  Membership 
— Bules—OasoB  improvisna— Ultra  Vires.  A 
registered  building  society  whioh  consisted, 
inter  alios,  of  investing  members  wbo  were 
entitled  under  the  mles  to  withdraw  from  the 
society  and  receive  payment  of  the  sums  at 
their  credit  on  giving  certain  notice,  fonnd 
itself  exposed  to  the  risk  of  losses  owing  to 
serious  depreciation  in  the  value  of  the  pro- 
perties held  by  it  in  security  for  advances  made 
in  the  course  of  its  business.  The  mica  of 
the  Booiety  contained  no  provision  for  such  an 
event.  The  society  at  an  annual  general  meet- 
ing adopted  by  a  majority  a  resolution  to  make 
a  deduction  from  the  shareholders'  accounts  at 
the  rate  of  7s.  6d.  in  the  pound,  whioh  was 
carried  into  effect  by  debiting  each  shareholder 
at  that  rate  on  his  account,  and  carrying  the 
amount  so  brought  out  to  a  suspense  account 
Thereafter  a  shareholder  whose  shares  were 
matured  or  fnlly  paid-up,  objected  to  this 
course,  and  damned  to  be  paid  out  in  full 
under  the  rules,  on  the  fooUng  that  on  his 
shares  having  matured  he  had  ceased  to  be  a 
shareholder,  and  bad  become  a  creditor  of  the 
society  for  the  amount  standing  at  his  credit 
in  the  society's  books  at  the  date  of  the 
maturity  of  his  shares.  Held  that  he  was  not 
a  creditor  but  a  shareholder,  and  was  entitled 
to  payment  only  of  the  sum  at  his  credit  under 
the  deduction.  Meiklejohn  v.  The  Glasgow 
Working  Men's  Provident  Investment  Building 
Society,  p.  96. 

Clause  of  Arbitration.     The  mles  of  a 

building  society  provided  that  "any  share- 
holder or  any  person  claiming  by  or  through 
any  shareholder  .  .  .  feeling  aggrieved  by  any 
decision  of  the  directors  or  shareholders,  of 
whatever  nature  such  may  be,  shall  appeal  to 
aboard  of  arbitrators."  .  .  .  if eU  that  a 
member  who  had  given  notice  of  withdrawal, 
but  had  not  received  payment  of  the  value  of 
his  shares,  was  still  a  shareholder  in  the  sense 
of  the  rule  above  quoted,  and  a  plea  by  the 
society  that  the  dispute  between  it  and  the 
shareholder,  as  to  whether  he  could  be  paid 
out  in  ordinary  course,  was  one  which  fell 
under  the  clause  of  arbitration,  sustained. 
Mitchell  e.  Caledonian  Property  Investment 
Building  Society,  p.  651. 

. Unadvaneed  Member—  Withdrawal— Effect 

of  Withdrawd.  Held,  on  a  oonstmetion  of  the 
rules  of  a  building  society,  that  a  shareholder 
whose  notice  of  withdrawal  had  expired,  eon- 
tinned  a  member  until  hia  connection  with  the 
society  was  terminated  by  his  being  paid  oat. 
Mitchell  e.  Caledonian  Property  divestment 
Building  Society,  p.  661. 

BuU.     See  Reparation. 

Burgh— Magistrates— AdmTtistnUion  of  Burgh 


Affairs  —  Market — Poioer  to  AUote  market- 
place to  be  used  for  other  Purposes  than  those 
of  a  Market.  Prior  to  1823  the  Fmit  and 
Vegetable  Market  of  Edinburgh  was  in  nse  to 
be  held  by  the  Magistrates,  in  virtue  of  their 
exclusive  right  to  hold  fairs  and  markets,  con- 
ferred by  royal  grant  and  legislation  following 
thereon,  in  public  streets  of  the  city,  at  places 
varying  from  time  to  time.  In  1828  a  market- 
place was  set  apart  and  enclosed.  In  1860 
this  Bite  wag  acquired  by  a  railway  company 
under  an  Act  providing  that  they  sbonld  be 
bound  to  construct  and  make  over  to  the 
Magistrates  another  market-place,  not  in  the 
open  street,  but  enclosed,  and  of  not  less 
accommodation  than  that  then  existing,  and  the 
company  subsequently  agreed  with  the  Magis- 
trates to  provide  such  a  market-place,  and  oon- 
structed  and  gave  over  to  the  Magistrates  in 
implement  of  the  obligation  a  new  market-place. 
In  1874  an  Act  was  passed,  of  whioh  section 
8  provided  that  "the  Corporation  may  cover 
in  in  a  suitable  and  convenient  manner  the 
Fruit  and  Vegetable  Market-place,  and  improve 
and  better  adapt  the  same  for  the  puipoaes  of 
such  market,  and  for  the  accommodation  of 
parties  using  the  same,  and  of  the  public,  and 
may  make  such  internal  and  other  arrange- 
ments and  divisions  in  regard  to  stands,  atalis, 
and  shops  as  to  them  may  seem  suitable ;  pro- 
vided always  that  the  ground  floor  only  of  each 
market-place  shall  be  used  for  such  ^ruit  and 
Vegetable  Market,  and  that  all  vacant  portions 
of  such  market-place,  whether  on  the  ground 
floor  or  above  the  same,  and  all  vacant  and 
unlet  stands,  stalls,  or  shops  in  or  on  snch 
market-place,  may  be  let  or  used  by  the  Cor- 
poration for  such  purposes,  and  for  such  rents 
or  rates  as  to  them  shall  seem  proper."  In- 
creased dues  were  levied  by  the  Magistrates 
for  the  market  gardeners'  stances  in  respect  of 
these  improvements.  The  market-place,  under 
the  bye-laws  of  the  Magistrates,  comprehended 
not  only  the  market-house,  but  the  streets, 
Sm. ,  wiUiin  100  yards  measured  from  any  part 
of  it.  The  market  was  held  on  the  mornings 
of  three  days  in  each  week.  The  Magistrates 
having  given  for  a  public  exhibition  the  use  of 
the  market-place  for  a  period  of  three  weeks, 
BO  as  to  exclude  the  market  gardeners  and 
their  customers  from  the  market-house,  and 
caused  the  market  to  be  held  on  the  public 
street  within  the  100  yards  radius,  an  action 
was  raised  by  the  market  gardeners  to  try  the 
question  of  the  power  of  the  Magistrates  so  to 
act.  Held  {aff.  judgment  of  First  Division) 
thae  the  market-house  was  the  "market-place  " 
within  the  meaning  of  sec.  8  above  quoted,  and 
was  held  by  the  Magistrates  primarily  for  use 
as  a  fruit  and  vegetable  market ;  and  (2)  that 
it  was  beyond  the  powers  of  the  Magistrates  to 
exclude  the  market  gardeners  and  the  public 
using  the  market-house  from  the  use  of  it  for 
three  weeks  continuously,  assigning  them  only 
unenctosed  ground  on  the  neighbouring  streets 
Opinion  (d^.  from  First  Division)  that  the 
Magistrates  had  no  discretion  to  exclude  the 
public  from  the  use  of  the  market  during 
market  hours,  whether  such  exclusion  was  to 
the  extent  of  causing  serious  and  material  in- 
convenience or  not.  Blackie  and  Others  v. 
Magistiatefl  of  Edinburgh,  p.  501. 
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Burgh — Boyal  Burgh — Boad—Sereilude.  In  a 
dJspnto  between  the  magiatntes  of  a'  royal 
buigfa  and  a  proprietor  therein,  relatire  to  Uie 
property  of  a  private  road  therein,  the  magis- 
trates piodaoed  a  title  which  prima  faeie  in- 
cluded it,  while  the  latter  produced  none.  It 
appeared  that  his  predecessors  had  formerly 
enjoyed  a  seryitude  over  it,  bnt  that  one  of 
them  hadj  between  twenty  and  thirty  years 
before  the  question  arose,  abandoned  the  use 
of  it  and  formed  a  new  access  to  his  lands. 
Held  that  the  magistrates  were  proprietors  of 
the  road,  because  it  lay  within  the  burgh  and 
they  were  not  shown  to  have  parted  with  it, 
bat,  on  the  contrary,  had  a  title  which  prima 
fade  included  it ;  (2)  that  any  right  of  serri- 
tnde  which  the  proprietor's  predeoessors  had 
over  it  had  been  abandoned  by  them.  Cor- 
poration of  Butherglen  v.  Bainbridge,  p.  £82. 

See  Property. 

Burgh  FVaTiehite.    See  SXeeiion  Law. 

Burtary  for  Student*  about  to  Enter  on  their 
Pirft  Seeuon.     See  Truit. 

Bydaat  when  Confirmed  not  Sul^feet  to  Beview  of 
Court.     See  Juttkiary  Catei. 

Cargo  tohe  "  Diteharged  at  Pott  a*  Steamer  eon 
Delner  after  being  Berthed  at  Outtomary. "  See 
Ship. 

Oarriage.    See  Reparation. 

Carrier — BaHway — Agreement — Vnequai  Batet. 
— A  railway  company  agreed  with  certain  coal- 
masters  to  carry  their  coal  at  so  much  per  ton 
per  mile  when  carried  a  distance  exceeding  six 
miles,  and  farther,  that  if  they  should  charge 
any  other  trader  for  distances  aboTe  six  miles 
for  the  same  description  of  traffic  "lower 
rates  "  than  those  stipulated  in  the  agreement, 
they  should  give  the  ooalmasters  who  were 
parties  to  the  agreement  a  corresponding  re- 
duction in  the  rates  payable  by  Uiem.  Held 
(aff.  judgment  of  Second  Division)  that  "lower 
rates  "  meant  lower  rates  per  ton  per  mile,  and 
therefore  the  company  having  charged  another 
trader  lower  rates  per  ton  per  mile,  held  that 
the  ooalmasters  were  entitled  to  a  correspond- 
ing reduction,  though  owing  to  the  distance  for 
which  this  trader's  coal  was  carried  the  lump 
sum  payable  by  him  was  greater  than  that  paid 
by  the  coalmasiers  who  were  parties  to  the 
agreement.  Uaokinnon  (Oilmour's  Trustee)  v. 
^e  Glasgow  A  South-Westem  Bailway  Com- 
pany, p.  728. 

Cart  Bead.    B«o  Bead. 

Cath  Payment  teithin  Sixty  Da^  of  Bankruptey. 
See  Btmkruptey, 

CaguaUy.    See  Superior  and  VattoL 

Casus  Improvisus.     See  Building  Society. 

Galtle  Tretpatiing  from  one  Side  of  a  Biver  to 
Land*  on  the  oUier  Side.    See  Property. 

Caution.     See  Proeett. 

Caution  for  Eizpentet.    See  Proeett. 

Certificate  by  Apprentieet  of  Enrolled  Law  Agent. 
See  Proeett — Convernon — Suceetiion. 

Cessio.      See  Bankruptey. 

Charitable  Foundation.    See  Trutt. 

Charter-Pariy.     See  Shipping  Law — Ship. 

Church— CK^ — Feuing  of  Olebe — Betervation  of 
Minerdlt. — In  a  petition  for  authority  to  feu  a 
glebe  in  which  there  were  minerals  of  value, 
the  Court,  after  a  report  by  the  Clerk,  auOior- 
ited  the  inaeition  of  a  dauae  reserving  minerals. 


Form  of  Clause  adjusted.    Durwatd  (Minister 

of  Sooonie),  Petitioner,  p.  321. 
Citation.     See  Proof. 
Claim  in  Sequettration.     See  Bankruptey. 
Claute  of  Arbitration.     See  Building  Society. 
Claute  Excluding  Atdgneet.    See  Leate. 
Coed-Pit.     See  Beparation. 
Commencement  of  Liquidation.    See  Publie  Com- 
pany. 
Committion  to  Take  Evidence  of  Pursuer  ReH- 

dent  Abroad.     Bee  Proeett. 
Committion  Traniaetiont.    See   Triennial  Pre- 

teripUon. 
Common  Feuing  Plan.  See  Superior  and  Vattai, 
Common  Interett.    See  Superior  and  Vattai. 
Common  Ute.    See  Trade-Mark. 
Communieation  of  Venereal  Dietate.    See  Hut- 
band  and  W\fe. 
Compentation.    B»«  Arbiter— Water— Bxpentet. 
Oompentationfor  Land  Taken  under  Comp^^tory 

Authority.    See  Property. 
Competency.      See  Sheriff— Partnenhip—Jutlt. 

eiary  Catet. 
Competency  of  Sheriff  Obtaining  and  Acting  upon 

Skilled  Beport*  after  IrUerdiet  Oranted.    See 

Interdict. 
Complaint.    See  Juttieiary  Catet. 
Computation  of  Time.    See  Juttieiary  Catet. 
Conditio  si  sine  liberia  deoesserit.   ^e  Suceetiion, 
Confidentially.     See  Protf. 
Confirmation.    See  Tettament. 
Conguett.    See  Bwband  and  Wife. 
Consensus  in  idem  plaoitum.     See  Sale. 
Content  of  Hutband  to  WifeTt  Election.    See  Sve- 

eettion. 
Contideration  other  than  Bent.    See  Valuation 

Catet— Valuation  Aett. 
Coniiruetion  of  Line.    See  Bailway. 
Contempt  of  Court.     See  Proeett. 
Contraet  with  Competitor  Formed  by  AdnerUte- 

ment.     See  Trutt. 
Contraet  between  Banker  and  Depotitor.     See 

Bank. 
Contraet  of  Copartnery.    See  PartnerMp. 
Contractor.     See  Landlord  and  Tenant. 
Contributory  Negligence.    See  Reparation— BiU 

of  Exception!. 
Conveyance  on  Sale.    See  Beeenve. 
Conviction.    See  Juttieiary  Catet. 
Copyright.     See  Property. 
Correipondenee  between  Scotch  Bank  and  Corre- 

tpondentt  in  London  at  to  Credit  of  a  Firm. 

Bta  Proof. 
Cott  of  Maintenance.    See  Parent  and  Child. 
County  Franehite.    See  Election  Law. 
Count  0/  Dealing.    See  Bill  ofExcftange. 
Courtety.     Bee  Butband  and  Wife. 
Crime.     See  Evidence. 

Criminal  Jfegligenee.    See  Culpable  Homicide. 
Criminal  BMpontibHHy.    See  Juttidary  Catet. 
Criminative  Queition.    See  HuOand  and  Wife. 
Crofter.    See  Leate. 
Cruelty.    See  HuOand  and  W^e. 
Culpa.     See  PulMc  Offleer— Agent  and  Client. 
Culpable  Homicide.    See  Juttieiary  Catet. 
Culpable  Begligence.    See  Juttieiary  Catet. 
Cuttody  of  Child,  Father't  Bight.  See  Parent  and 

Child. 

Damage  from  Ute  of  Land  TtOen.    See  Property. 
Damaget,    Contingent    Claim   of.     See   PuMie 
Company. 
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Damage*,  Paetiojial  or  Penal.    See  Lea*e. 

Dangerou*  Animal.    See  Reparation. 

Day  Poaching.    See  Jmiieiary  Can». 

Death  by  Poiton  AeeidentaUy  Supplied  by  Drvggiit. 
See  Juttieiary  Gout. 

Death  of  Injured  Pereon  after  Bairing  of  Action. 
See  Beparation. 

Death  of  Signatory  of  Bond  btfore  it  va$  Ddivered. 
See  Obligation. 

Debt  Due  by  Ditx^ved  Firm.    See  PartnerMp. 

Deeition  Adveru  to  Applicant  in  Sheriff  Court. 
Beti  Ptiort  BoU. 

Deetaraior.    See  Sheriff. 

Dedarator  and  Bemoving.  See  Superior  and 
Vatial. 

Declarator  of  Servitude.    See  Road. 

Decree  Conform.    See  Foreign. 

Decree  in  foro.     See  Justiciary  Catei. 

Decree  for  Expenses  in  Accessory  Action.  See 
Process. 

Deductions.     See  Revenue. 

Deductions  AUowd  for  Tenant's  Taxes.  See 
Valuation  Cases. 

Dtfeet  in ' '  Ways. "  See  BeparaUon^-MaOer  and 
Servant. 

Dday.    See  Process. 

DOegation.    See  Bill  of  Exchange. 

Delivery.     See  Bill— Obligation. 

Dditery  of  Licence.     See  Bankruptcy. 

Delivery  of  Notice  of  Injury.    See  Separation. 

Demurrage.    See  Shipping  Lav. 

Deposit-Seeeipt.    See  Succession. 

Desertion  by  Husband.    See  HuOand  and  Wife. 

Destination.  See  Parent  and  ChUd— Stocks  and 
Share*. 

Destination  to  Heirs  and  Atsignee*.  See  Sueees- 
sion. 

Determination  of  Tenancy.    See  Leaee. 

DiUgenee— Poinding  of  the  Oround— Sight  in 
Security — English  Bankruptcy — Bankruptqf 
(SeoUand)  Aet  18fi6  (19  and  20  Viet.  cap.  79), 
see.  118 — Conveyancing  Aet  Amendment  Aet 
1879  (42  and  48  Viet.  e.  40),  »ee.  8.  Held  tbat  the 
CJonveyanoing  Act  Amendment  Act  1879,  limit- 
ing the  effect,  in  competition  with  a  tmstee  in 
bauakmptcy,  of  a  poinding  of  the  ground 
executed  by  a  creditor  holding  a  secnrity 
over  the  bankrupt's  heritable  estate  prefer- 
able to  the  trustee's  right,  so  as  to  make  it 
available  only  for  the  interest  on  the  debt  for 
the  onrrent  half-yearly  term  and  arrears  of 
interest  for  one  year  prior  to  the  commence- 
ment thereof,  applies  only  to  a  Scottish  seques- 
tration, and  cannot,  where  the  debtor  has 
become  bankrupt  in  £ngland,  be  made  avail- 
able by  the  trustee  in  the  English  bankruptcy. 
Sootti^  Union  and  National  Insurance  Com- 
pany V.  Finnic  and  Others,  p.  656. 

——Arrettment  —  A  Ument  —  Future  Debt  — 
Beeal  on  Consignation.  A  wife  who  had  ob- 
tained decree  of  separation  and  aliment  against 
her  husband  used  arrestments  against  his  funds 
in  respect  of  her  claim  for  aliment.  The  hus- 
band presented  a  petition  for  reoal  of  the 
arrestments,  in  which  it  was  stated  that  all  ar- 
rears had  been  paid.  Circumstances  in  which 
the  Court  recalled  the  arrestments  only  on  con- 
dition of  the  husband  making  consignation  of 
a  sum  to  meet  future  claims  for  aliment. 
James  v.  James,  p.  819. 

Direction  to  Jury,    ^e  BUI  of  Exceptions. 

Directors  qf  Limited  Company.   See  Bankrvptcy. 


Discharge.    See  Bankruptcy-— Properttf. 

Discharge  of  Legitim.     See  Parent  and  ChUd. 

Discharge  of  Bent  in  Full  under  Error.  See 
Lease. 

Discloture  of  Third  Parties  in  Contract  of  Sale 
in  a  Quettion  Settoeen  Broker  and  Principal. 
See  Agent  and  PrindpaL 

Discretion  of  Commissioners.    See  Trust. 

Disentail.     See  Entail. 

Dismissal  Bee  Puilie  Officer — Agreement*  and 
Contracts. 

Diwosition  of  Piece  of  Oround  Occupied  bjf  an 
Underground  Mill-Lade.     See  Property. 

ex  facie  Abiolute,  vtith  Back-Bond — Se- 
curity—Fttotum  de  retrovendendo.  When  « 
debtor  conveys  his  property  to  his  creditor  by 
absolute  disposition  with  back-letter,  irhat  re- 
mains in  him  is  net  a  radical  rig^t  of  property 
but  a  personal  claim  to  enforce  a  paetum  de 
retrovendendo.  Observations  (,per  Lord  Presi- 
dent) on  Keith  v.  MaxaeU,  July  8,  1795.  H. 
1168.  National  Bank  of  Scotland  (Limited)  •. 
Union  Bank  of  Scotland  (Limited),  p.  241. 

Dtsqualiifleation  of  Voter.    See  Eletkon  Law. 

Dissolution.    See  Partnership. 

Distinetiv*  Device.    See  Trade-Mark. 

Divestiture.    See  Tru*t. 

Division  of  Opinion  among  Seporters.  See  Process. 

Division  per  capita  or  per  stirpes.  See  SueeettioK. 

Divorce.    Bae  auAand  attd  Wife. 

Donaldeon's,  John  Walton'*,  and  Orphan  Howpif 
tals.  Scheme  for  Amalgamation  of.    See  Tni*t. 

Donation  inter  viram  et  oxorem.  See  Husband 
and  Wife. 

Double  Voting.    See  Pereonation. 

Drain.    See  Lease. 

Duty  of  Agent    See  Agent  and  Client. 

Duty  of  Drivers.     See  Reparation. 

Duty  of  Landlord.    See  Lease. 

Duty  of  Trustee.    See  Trust. 

Educational  Trust.     See  Trust. 

Effect  on  Original  Action  of  Decree  for  Expenses 
in  Aceettory  Action.     See  Proeest. 

Effect  on  Settlement  of  Wife't  Election  of  Legal 
Rights.     See  Husband  and  Wife. 

Effect  of  WOhdravMl.     See  Building  Society. 

Election.  See  Partnership  —  Succession — Hus- 
band and  Wife. 

Election  of  Testamentary  Provisions.  See  Sueees- 
sion. 

Election  Law —  County  Franchise — Receipt  of 
Parochial  Relief —Representation  of  the  People 
^Scotland)  Amendment  Aet  1868,  tec.  3.  Held 
that  a  person  who  had  not  been  on  the  roll  of 
the  parish  as  a  pauper,  but  to  whose  landlord 
the  inspector  of  poor  had  made  a  payment  of 
rent  out  of  the  funds  provided  by  the  poor's 
assessment,  had  been  in  receipt  of  parochial 
relief,  and  was  disqualified  from  voting. 
Douglas  V.  Bollingal,  p.  61. 

County  Franchise— Lease— Tacit  Bdoea. 

tUm— Succession  Clause— Btform  Aet  1882  (8 
and  8  Wm.  1 V.  e.  64),  see.  9— Representation 
of  the  People  Aet  1884  (48  and  49  Vict.  eap. 
8).  A  tenant  who  had  held  under  a  lease 
for  fifteen  years,  which  had  run  out,  but 
had  subsequently  been  continued  by  tacit 
relocation,  died  in  April,  and  his  son  and  heir 
claimed  to  be  enrolled  on  the  register  of  voters, 
but  was  objected  to  on  the  ground  that  he  had 
not  been  tenant  for  the  twelve  months  preoed- 
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ing  the  last  day  of  July.  HM  that  the  objeo- 
tion  was  iMd.    Stalker  ».  Young,  p.  62. 

Section  Lmo — Burgh  Franehitt—Joinl  or  Pro  in- 
diTiao  PropriiUir—Oeeupaney^IUmrtMnUUion 
ofOs  P«o^  Ad  1884  (48  ami  49  Viet.  tap.  8). 
««e.  4,  tub-tee.  2,  cmd  Me.  11.  Two  penons  were 
pr9  iniioiio  proprietors  of  sabjeots  in  a 
burgh.  Neither  of  them  were  resident  there, 
but  one  of  them  resided  within  seven  miles 
thereof.  Held  that  he  was  entitled  to  be 
enrolled  on  the  register  of  voters  therein. 
Bongfaead  v.  Assessor  for  Portobello,  p.  S2. 

County  Frcauihiie—Jomt-Lodg«r».     Two 

sons  had  in  their  father's  bouse  a  bedroom 
eaoh  and  the  joint  use  of  a  parlour.  They 
paid  him  a  rent  therefor,  and  also  paid  separ- 
ately for  their  board.  Held  (the  rooms  being 
of  tiie  requisite  value)  that  they  were  entitled 
to  be  registered  as  joint- lodgers.  Brown  t. 
Martins,  p.  109. 

County   thvnehite— Lodger— Lodginge  at 

part  Salary  for  Bertieet.  A  man  held  entitled 
to  be  enrolled  as  a  lodger,  though  he  paid 
no  money  rent,  but  oocupied  the  accommo- 
dation claimed  for  as  part  of  his  remunera- 
tion  from  his  employer.  Daly  v.  Brown,  p^ 
111, 

Parliamentary  Election — Returning  Qffl- 

eer'i  Expeniet— Corrupt  Praetieet  Act  1888  (46 
arid  47  Viet.  cap.  51).  Petition  by  election 
•gent  for  authority  to  pay  accounts  of  returning 
ofBoer  at  an  election,  wtiiah  were  admittedly 
due,  but  had  not  been  sent  in  within  fourteen 
days  after  the  poll  was  declared,  granted  de 
]^Umo.    Kyd  and  Others,  Petitioners,  p.  288. 

DitouaUfleation  of  Voter  —  Pauperitm — 

Bailot  Act  1872  (86  and  86  Viet.  e.  88),  tee.  7. 
Where  a  man's  name  is  on  the  roll  of  voters 
entitled  to  vote  at  an  election,  as  Anally  revised 
by  the  Sheriff,  his  vote  cannot  be  challenged 
by  n  scmtiny  before  the  Election  Petition 
OouTt  on  the  ground  that  he  was  prior  to  81st 
July  previous  to  the  making  up  of  the  roll,  in 
receipt  of  parochial  relief,  atovie  v.  Jol^e, 
CPetenJUld  case),  L.B.,  9  G.F.  734,  foUowd, 
Anstmther  e.  Williamson — St  Andrews  Burghs 
Election  Case,  p.  393. 

^lUegal  Siring" — "  C/ratuHoui  Driving 


to  the  PoiF' — Corrupt  Praetieet  at  EleeOoru  Act 
1883  (46  and  47  Viet.  e.  67),  tee.  14.  A 
person  on  the  electoral  roll  of  a  burgh  was  in 
the  habit  of  getting  a  gratuitous  drive  home- 
wards every  Sttj  from  the  driver  of  a  public 
conveyance.  On  the  day  of  an  election  he  was 
driven  as  usual,  and  tiie  driver  took  him  a 
little  further  and  set  him  down  at  the  polling- 
plaoe.  Held  that  his  vote  was  not  void  under 
section  14  of  the  Oorrupt  Practices  at  Elections 
Act  1883.  Anstmther  v.  Williamson— St  An- 
drews Burghs  Election  Case,  p.  893. 

Ballot  Act  1872,  tee.  2— Want  of  Offlelal 

Mark  on  Back  of  Paper.  lu  a  scrutiny  following 
on  an  election  it  appeared  that  a  paper  had 
been  counted  which  had  no  official  stamp  on 
the  back.  Quettion — Whether  it  was  relevant 
to  show  that  the  abeenoe  of  the  mark  was  ac- 
oonnted  for  by  the  presiding  officer  having 
accidentally  torn  out  of  the  poll-book  and 
handed  to  a  voter  two  papers  in  place  of  one. 
Anstmther  «.  Williamson-— St  Andrews  Burghs 
Election  Case,  p.  398. 

ParUamtntary   JBHeetion  —  Corrupt   and 


lUegal  Praetieet  Pretention  Act  1883  (46  and 
47  Viet.  cap.  61) — Expentet — Limitation— Ap- 
plieation  for  Leave  to  Pay  Additional  Expentet. 
In  an  appUeation  by  a  person  who  had  been  a 
candidate  at  a  Parliamentary  election  for  leave 
to  pay  certain  accounts  rendered  after  the  time 
required  by  the  Corrupt  and  Illegal  Practices 
at  Electiona  Act  1883,  the  Court,  in  respect 
that  the  amount  of  the  account  was  small,  and 
that  no  prolonged  inquiry  was  necessary,  re- 
mitted the  accounts  to  the  Auditor.  Otterved 
that  the  remit  was  so  made  only  in  the  special 
oiroumstanoes,  and  that  the  case  could  not  be 
regarded  as  a  precedent.  Maefarlane,  Peti- 
tioner, p.  649. 

Elementary  Education.    See  SehooL 

Emolument*  of  TeaeKer.    See  SehooL 

Empioyert'  Liabiliiy.    See  Sepamtion. 

Stnployrs' Premitet,  Condition  of.    SeeAjporo- 
fion. 

BTieroaehment.    See  IntenUet. 

Endowment    See  TrutL 

Ei^breement  of  Enffiith  Deere*  for  Coitt.    See 


Bnforeement  by  Superior*  and  Co-feuan.    See 
Superior  ana  VattaL 

BngUth  BaTikruptey.    See  DiUgenee. 

Bnglith  Company.    See  Stoekt  and  Bharet. 

Entail— Bamay— Expentet  of  AppUeation  to 
Uplift  and  Apply  Contigned  Monty— Landt 
Clautet  GontoUdation  (Seotland)  Aet  1846  (8  and 
9  Viet.  cap.  9)  sect.  67,  79.  In  a  petition 
under  the  Entail  Acts  it  was  found  that  an 
heiraaa  of  entail  had  expended  certain  sums  on 
permanent  improvements  on  the  entailed 
estates.  In  a  subsequent  petition  she  prayed 
the  Court  for  leave  to  uplift  and  apply  money 
consigned  in  terms  of  sec  67  of  the  Lands 
Clauses  Consolidation  Act  1845,  by  a  railway 
company,  all  in  terms  of  sec.  26  of  Entail 
Amendment  Act  1848.  She  further  prayed 
the  Court  to  find  the  railway  liable  in  the 
expenses  of  the  application,  all  in  terms  of 
sec.  79  of  the  Lands  Clauses  Consolidation  Aet. 
The  Junior  Ix>rd  Ordinary  ordered  intimation, 
advertisement,  and  service  on  the  three  next 
heirs  of  entail  in  terms  of  the  prayer  of  the 
petition,  and  subsequently  found  the  railway 
company  liable  in  the  whole  expenses  of  the 
application.  In  a  redaiming-note,  held  (1)  that 
the  petitioner  was  entitled  to  the  expenses  of 
presenting  the  application,  and  of  obtaining 
warrant  for  uplifting  the  money  ;  but  (3)  {rev. 
judgment  of  Lord  Trayner)  that  no  advertise- 
ment of  the  petition  or  service  thereof  on  the 
next  heirs  of  entail  being  required  by  the  Lands 
Clauses  Consolidation  Act,  the  expenses  in  con- 
nection  therewith  fell  to  be  borne  by  the  peti- 
tioner and  not  by  the  promoters  of  the  under- 
taking. Baroness  WiUonghby  de  Eresby  v. 
Callendar  and  Oban  Bailway  Company,  p.  48. 

Proeeit— Expentet — Entail  Amendment 

iSootland)  Aet  1875  (88  and  89  Viet.  e.  61), 
tee.  7,  tub-tee.  6,  and  tee.  9.  An  heir  of  entail 
craving  authority  under  sec.  9  of  the  Entail 
Act  1876  to  substitute  a  bond  and  disposition 
in  security  for  the  amount  of  the  unexpired 
portion  of  a  rent-charge  created  upon  the  en- 
tailed estate  by  his  predecessor  in  virtue  of  Uie 
Improvement  of  Land  Act  1864,  is  not  entitled 
under  the  provisions  of  section  7,  sub-sec.  6, 
to  charge  the  expenses  of  the  application,  and 
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of  obtaining  the  loan  and  granting  the  bond, 
npon  the  fee  of  the  estate.  Sir  A.  D.  Stewart, 
Petitioner,  p.  388 

Entail— Money  Directed  to  be  Entailed— Btieeei- 
iion  —Vesting — Entail  Amendment  Act  1848 
(11  and  12  Viet.  cap.  86),  lee.  27.  A.  tmster 
directed  his  trostees  to  carry  on  after  his  death 
till  the  termination  of  the  leaaes  the  farms  of 
which  he  might  be  tenant  at  his  death,  and  to 
sell  the  stock,  to.,  at  the  respeotiye  termina- 
tions thereof.  He  further  directed  them,  "after 
providing  for  payment"  of  an  annnity,  "and 
fnlfilling  the  foregoing  parposes, "  to  apply  the 
residae  of  his  means  to  a  certain  extent  in 
the  purchase  of  heritage  in  Ayrshire  to  be 
entailed  strictly  on  a  certain  series  of  heirs, 
the  iirst  person  to  be  called  being  his  only 
daughter.  At  his  death  he  was  tenant  of  farms 
the  leases  of  which  would  not  expire  for  about 
12  years,  and  his  estate  was  liable  to  fulfil  the 
obligations  of  these  leases.  A  petition  was  pre- 
sented by  his  daughter  under  sec.  27  of  the 
Batherf urd  Act,  praying  that  she,  as  the  person 
who  in  the  oircnmstanoes  would  be  entitled  if 
the  entail  were  made  to  disentail  and  acquire 
in  fee-simple,  might  be  found  entitled  to  the 
estate  as  far  as  realised,  and  the  value  of  the 
stock  still  on  the  farms,  as  money  directed  to 
be  employed  in  purchasing  lands  to  be  entailed. 
Petition  refuted,  because  the  entail  was  not  to 
be  made  tiU  the  expiry  of  the  leases,  which  had 
not  yet  occurred.  Opinion  that  the  petitioner 
had  yet  no  vested  interest  under  her  father's 
trust-deed.  Opinion  that  sec.  28  of  the  Entail 
Amendment  Act  1848,  providing  that  the  date 
of  an  entail  directed  to  be  made  shall  be  held 
to  be  the  date  of  the  coming  into  operation  of 
the  deed  directing  it,  was  intended  only  to  fix 
the  date  of  an  entail  for  the  purpose  of  ascer- 
taining the  powers  of  the  heir  in  possession  to 
disentail.     Oraig  e.  Pioken's  Trustees,  p.  411. 

■  Disentail — Trutt — Jus  qurasitum — Lapsed 

Trust— Se-Entail.  Or,  an  heir  of  entail  in 
possession  of  lands  held  under  an  entail  dated 
in  1811,  entered  into  an  agreement  with  the 
three  next  heirs,  whereby  he  obtained  their 
consent  to  disentail  the  lands  of  M,  which  were 
discontiguous  to  the  main  estate  of  F.  The 
lands  of  M  after  being  disentailed  were  con- 
veyed to  trustees  with  power  inter  aUa  to  sell 
them,  and  with  the  pnce  pay  debt  aifecting 
the  estate  of  F,  if  any  such  debt  there  were, 
and  poTohase  lands  oontignous  to  F  for  the  pur- 
pose of  adding  them  to  that  estate.  M  remained 
unsold,  but  a  succeeding  heir,  who  was  also 
O's  heir-at-law,  disentailed  F.  Held  that  the 
contract  being  onerous  there  was  a  jus  gumsi- 
tum  conferred  by  it  on  every  heir  called  by  the 
entail,  and  that  therefore  the  heir  who  disen- 
tailed and  acquired  the  estate  of  F  in  fee-simple 
was  not  entitled  as  heir-at-law  to  declarator 
that  the  trust  had  lapsed  and  that  the  lands  of 
M  bad  fallen  to  him,  but,  on  the  contrary,  that 
the  trustees  were  still  bonnd  to  acquire  suitable 
lands  with  the  price  of  M,  and  entail  them  on 
the  heirs  called  by  the  entail  of  1811.  Sir 
Maurice  Duff  Ooidon  ft.  Ohalmets  and  Others, 
p.  673. 

Equitable  Compentation.   See  Euiiand  and  Wife. 

Enential  Error.    See  Sale. 

Emdenee—Oritne—Etideneeo/Aeeused.  Seldibat 
in  a  proseontion   for   preparing   methylated 


spirit  for  a  beverage,  or  otherwise  for  having 
it  in  possession  contrary  to  the  Revenue  laws, 
the  evidence  of  the  accused  is  incompetent. 
Lord  Advocate  e.  D.  J.  Thomson  &  Oo.  and 
Others,  p.  8. 

Evidence.  See  Procf—Butband  and  Wife — Trust. 

Evidence  required  in  a  Foreign  Court.  See  Pro- 
cess. 

Examinaiion  <>f  Foreign  Decree.    See  Foreign. 

Excessive  Damage.    See  Separation. 

Exclusion  ofSna  mariU.    See  Husband  and  Wife. 

Ezdusive  Jurisdiction  cf  Supreme  Court  over  all 
Inferior  Judges.    See  Jurisdiction. 

Ezercitor.    See  Ship. 

Executor.  See  Separation — Succession — Testa- 
ment. 

Etepenses- Compensation — Agent-DiAurser.  The 
defender  in  an  action  of  damages  for  breach  of 
oontract  was  assoilzied  with  expenses.  The 
pursuer  subsequently  brought  another  action 
for  damages  for  slander  alleged  to  have  been 
committed  in  the  course  of  the  correspondence 
by  which  the  contract  was  broken  off.  Decree 
for  expenses  to  which  the  pursuer  was  fonnd 
entitled  in  the  second  action  pronounced  in 
name  of  the  agent-disbnrser,  although  the 
taxed  expenses  in  the  first  action  had  not  been 
paid.     Stuart  v.  Moss,  p.  632. 

Bee  Process— Agent  and  Client— Justidary 

Cases— Olebe — Election  Law. 

Es^penses  of  Application  to  UpUft  and  Apply  Con- 
signed Money.     See  EntaU. 

Expenses  Besened,  foUavied  by  General  Decree  for 
Expenses.     See  Process. 

Extent  ef  Agents  Duties.    See  Agent  and  Client. 

Extinction  of  Servitude.    See  Servitude. 

Extra-Judieiat  Offer  repeated  on  Seeord.  8e« 
Process. 

Extract.    See  Process. 

Faculty  and  Powers — Marriage-Oontraet—PiBioer 
of  Appointment  —  JnvaM  Appointment  — 
Setiduary  Appointment.  A  wife  who  had 
under  her  marriage-contract  power  to  appoint 
her  own  share  of  the  marriage-oontraot  pro- 
perty among  the  children  of  the  marriage,  who 
were  to  have  equal  shares  in  the  event  of  her 
making  no  appointment,  appointed  part  of  that 
property  in  certain  proportions  among  the 
children  of  the  marriage,  omitting  one  child 
to  whom  she  made  no  appointment,  but  who 
would  have  taken  a  share  under  the  provisions 
of  the  marriage-contract.  The  deed  contained 
also  an  invalid  appointment  of  certain  legacies 
to  persons  who  were  strangers  to  the  power, 
and  a  residuary  clause  appointing  the  residue 
equally  among  the  ohildten  to  whom  she  had 
already  made  particular  appointments.  Held 
(dub.  Lord  Graighill)  that  the  sums  appointed 
to  strangers  to  the  power  fell  under  the 
residuary  clause  of  the  deed  of  appointment. 
Watson  and  Others  v.  Best's  Trustees  And 
Others,  p.  82. 

Bee  Succession. 

Failure  of  Person  in  Charge  of  Horses  and  CaaiM 
to  have  Due  Control    See  Justiciary  Gases. 

False  Measures.    See  Justiciary  Cases. 

Fence.     See  Separation. 

Feu-Duty.    See  Superior  and  Vassal. 

Feuing  of  Olebe.    See  Church. 

Finding  of  Fact.    See  Process. 

Foghorn.    See  Property. 


Digitized  by 


Google 


The  Scottish  Law  Bejporter.—  Vol.  XXIIL 


zzi 


Forrifpi  —  JudgmnUt  Eximtion  —  Deere»-  Con- 
form— Bi^breementiif  Bngliih  Decree  for  Co»ti 
— Examination,  of  ^Foreign  Deeree.  The  liqui- 
dator of  a  oompauy  which  was  in  Tolnntary 
liqaidation  in  England,  obtained,  without 
opposition,  an  order  restraining  a  Scottish 
creditor  from  oontinning  proceedings  which 
he  had  taken  in  Scotland  against  the  company. 
Hdd  bj  Lord  H'Laren  (Ordinary)  that  the 
oast  of  obtaining  the  order  oonld  not  be  re- 
coTered  from  the  creditor.  Boose  «.  Hannay's 
Exeoators,  p.  63. 

Dteree-Conform  —  Bes  judicata  —  Juris- 

dietion — I^cg/mtnt  Iry  Order  ofEngluJi,  Court — 
Order  Betmed — Implied  Gondition  to  Sepny. 
In  an  administration  suit  in  the  Chancery 
DiTision  of  the  High  Court  of  Justice  in  Eng- 
land an  order  was  on  24th  January  1878  pro- 
nounced dedaring  that  certain  parties  were 
entitled  to  participate  in  the  distribution  of 
the  estate.  On  9th  August  1878  an  order  was 
pronounced  directing  that  payment  should  be 
made  to  these  parties,  one  of  whom  was  "  the 
legal  personal  representative  of"  A  "when 
oonatitnted."  P.,  the  agent  for  the  plaintiffs 
in  the  suit,  then  intimated  to  M. ,  with  whom 
he  had  been  in  oommunieation,  that  his  (M.'s) 
wife  was  entitled  to  take  out  letters  of  admin- 
istration to  the  estates  of  A.  H.  and  bis  wife 
were  domiciled  in  Scotland,  and  were  not 
parties  to  the  proceedings  in  England.  P.  was 
instmcted  by  M.  to  take  out  letters  of  adminis- 
tnUiou  of  the  estate  of  A.  in  favour  of  H.'s 
wife.  U.  and  his  wife  then  granted  a  power 
of  attorney  in  favour  of  P.  to  receive  the  sum 
directed  to  be  paid  by  order  of  the  Court.  P. 
Ufdifted  the  money  and  remitted  to  Scotland 
the  balance,  after  deducting  costs,  by  cheque 
in  favour  of  M.  and  his  wife.  M.'s  wife, 
acting  as  A.  'b  executrix,  distributed  the  money 
among  the  various  beneficiaries  entitled  to  take 
through  A.,  retaining  her  own  share.  When 
M.  and  his  wife  received  the  money  they  knew 
that  the  order  of  a4th  January  1878,  which 
gave  them  their  title  to  the  money,  was  appeal- 
able for  two  years.  The  order  was  leversed 
on  appeal,  and  it  was  declared  that  the  legal 
personal  representative  of  A.  had  been  over- 
paid to  the  extent  of  £1628,  128.  6d.  There- 
after the  plaintiffs  obtained  in  the  English 
Court  an  order  under  whidi  they  were  at 
"liberty  to  take  such  proceedings  as  they  may 
be  advised "  against  certain  persons  who  had 
received  overpayments,  and,  inter  alia,  against 
JC.  The  plaintiffs  then  raised  this  action  in 
the  Court  of  Session  against  H.  for  payment 
at  £1623,  12s.  6d.  Held  (1)  that  the  proceed- 
ings in  England  did  not  warrant  the  Court  in 
pronoonoing  a  decree-confonu ;  but  (2)  that 
JL'a  wife  had  received  payment  upon  the  im- 
plied condition  that  if  the  order  which  con- 
teimi  upon  her  a  title  to  receive  the  money 
were  reversed  ahe  would  make  repayment ;  and 
(8)  that  M.  having  consented  to  his  wife's 
acting  as  executrix  was  liable  for  her  obliga- 
tions, as  she  had  no  separate  estate.  The 
Court  granted  decree.  Stobbs  Pattison  and 
Another  r.  M'Vicar,  p.  873. 
'  See  PxMic  Companji. 


Poreihore.    Soo  Property. 

Fotfatwre.    8«e  Beeenue—AgreemenU  and  Oon- 

traelt. 
Forum  conveniens.    See  Juritdietion. 


Form  of  Judgment  in  Appeal  from  Sheriff  Court 

See  Properly. 
Fraud.    See  Proeeu—Juttieiary   Catet—Sale— 

Bankruptey. 
Further  Advaneet  by  Creditor  Holding  the  Di». 

poniion.     See  Sight  in  Security. 
Fundi   Vetting  in  Bankrupt  Prior  to  his  Bii- 

cAarge  Unknown  to  Truttee.    See  Bankruptcy. 
Future  Debt.     See  DUigenee. 

Gaming.    See  Juttieiary  Catet. 

Oenerai  Settlement.    See  Siusceetion. 

"  Giving  Out"  on  Sunday.     See  Justiciary  Gate*. 

Giving  Time.    Beo  Bill  of  Ercftange. 

Glebe — Land*  Claueet  ComoUdation  (Scotland) 
Ad  1845,  Me.  80 — Be-invettment  of  Purehate 
Money— Expentet.  Where  the  purchase-money 
of  land  oompnlsorily  taken  had  been  invested 
on  heritable  security  under  the  Lauds  Clauses 
Act,  section  68,  and  the  bond  had  been  paid 
up  by  the  borrower,  hdd  in  an  application  for 
its  re-investment  in  consols,  that  the  promoters 
of  the  undertaking  must  pay  the  expenses  of 
the  application  and  of  the  re-investment.  Ounn 
V.  The  Parochial  Board  of  Dollar,  p.  623. 

^— -  See  Church. 

Goodwill.    See  Trade-Name. 

Goodwill  of  a  Puitie  Boute.    See  Valuation  Cases. 

Goodu/iUcrf  Hotel  Business.    See  Bankruptcy. 

Government  Grant.     See  School. 

GratuiUnu  Driving  to  the  PoU.  See  Election  Law. 

Guarantee.    Bee  Public  Company. 

Harbour— Harbour  Lights— Obligation  of  Pro- 
prietor of  Barbour  to  ExhS>it  Lights.  The  pro- 
prietor of  a  harbour  who  exacts  harbour  dues  is 
bound,  so  far  as  these  ctties  will  go,  to  light  and 
otherwise  maintain  the  harbour.  The  proprie- 
tor of  a  harbour  was  sued  by  the  fishermen  using 
it  for  declarator  that  he  was  bound  to  maintain 
and  exhibit  at  bis  own  expense  certain  specified 
lights,  and  to  have  him  ordained  to  do  so.  It 
was  proved  that  the  harbour  dues  yielded  a 
revenue  to  the  proprietor,  but  that  the  revenue 
was  not  enough  to  provide  for  the  lights  and  also 
to  pay  the  interest  on  a  sum  of  money  expended 
by  him  on  improvements  on  the  harbour  exe- 
cuted by  him  under  a  Provisional  Order  obtained 
from  the  Board  of  Trade.  The  Court  held  that 
under  the  local  statutes  and  the  relative  Provi- 
sional Order  of  the  Board  of  Trade  applicable  to 
the  harbour,  the  proprietor  was  bound  to  apply 
the  revenue  derived  from  the  harbour  dues  to 
the  maintenance  of  the  harbour  (which  includes 
lighting)  in  the  first  instance  till  they  are  ex- 
hausted, if  necessary,  and  that  the  pursuers 
were  entitled  to  declarator  to  that  effect,  the 
particular  manner  in  which  the  obligation  was 
to  be  carried  oat  being  left  to  be  prescribed  by 
the  Commissioners  of  Northern  Lighthouses. 
Bruce  and  Others  (Fishermen  of  Boddam)  v. 

.   Aiton,  p.  222. 

Harbour  Lights.    See  Harbour. 

Heir-Apparent    See  Parent  and  Child. 

Heirs  and  Successors.     See  Agreement. 

Height  of  Building  in  Toum.    See  Property. 

Heritable  Creditor — Poinding  of  the  Ground.  A 
person  in  right  of  a  liferent  of  heritage  in- 
curred debt  and  granted  in  security  thereof  an 
assignation  to  his  liferent  right.  An  action  of 
poinding  the  ground  being  thereafter  brought 
against  him,  his  trustee  in  bankruptcy  main. 
tained  it  to  be  incompetent  because  the  credii 
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tor  was  by  the  bond  Bnrrogated  into  the  full 
rights  of  the  bankrupt  with  power  to  enter  into 
possession  and  sell,  and  baid  in  fact  entered 
into  possession,  and  so  was  in  the  position  of 
a  proprietor  and  oonld  not  poind  the  ground. 
Objection  repeUed  because  the  title  of  the 
creditor  was  not  one  of  property  but  of  se- 
curity. Scottish  Union  and  National  Insoranoe 
Company  e.  Finnie  and  Others,  p.  666. 

HerUtMe  Ortditor.     See  Putilie  Company. 

HerOabU  Seeurity.    See  Bankruptcy— Tru9t. 

neritable  Bteurity  Company.  See  PuUu:  Com- 
pany—BarUcruptey. 

HeritabU  and  Moveable.    See  Sueeeitum. 

Holograph.    See  Bueeettion. 

Hor»6.    See  Sale. 

HotA.    See  Juttieiary  Oaies. 

Horuet  Occupied  at  Aeeetiory  to  Mineral  Leate. 
See  Valuation  Gatet. 

Sutband  and  Wife— Separation — CrutUy—Oom- 
munieation  of  Venereal  Diseaee.  The  reckless 
oommanication  by  a  husband  of  venereal  disease 
to  his  wife  held  to  be  cmelty  entitling  her  to 
decree  of  separation  and  aliment.  Strain  e. 
Strain  jr.,  p.  90 

JSueeeuion — Oourtegy.     Courtesy  extends 

only  to  so  much  of  the  estate  as  the  wife  ao- 
qoires  proscqfiione  haredetatii.  Watt «.  Willdn, 
p.  182. 

Cowrtety — Congueit.  One  of  fonr  daughters 

who  was  entitled,  as  heir  of  proyision  to  her 
father,  to  one-fourth  of  a  heritable  estate, 
snooeeded  to  the  whole  of  it  by  his  deed. 
She  died  Hurriyed  by  her  husband.  Held 
that  his  right  of  courtesy  extended  only  over 
one-fourth  of  the  heritage,  the  other  tbree- 
foarths  having  come  to  her  by  deed,  and  there- 
fore being,  as  conquest,  not  subject  to  courtesy. 
Watt  e.  Wilkin,  p.  132 

Married  Women'*  Freperty  Act  1881  (44 

and  46  Vict.  cap.  21).  Meld  that  the  daily 
wages  earned  by  a  married  woman  during  a 
portion  of  the  year  in  her  trade  of  fishcnring 
did  not  constitute  separate  "  estate"  in  the  sense 
of  the  Act.    Hilne  v.  Milne,  et  e  contra,  p.  206. 

Interim    Award   of  Bxpeniei  —  Married 

Women'*  Property  Aeti  1877  and  1881.  Held 
that  the  Married  Women's  Property  Acts  have 
not  made  any  alteration  on  the  ordinary  rule 
that  when  a  married  woman  has  no  separate 
estate  she  is  entitled  in  a  litigation  with  her 
husband  to  an  interim  award  of  expenses. 
Therefore  where  a  husband  sought  to  divorce 
his  wife,  who  had  no  means  except  what  she 
earned  as  daily  wages,  hdd  that  she  was  en- 
titled to  a  sum  to  enable  her  to  defend  herself 
before  the  Lord  Ordinary.  Milne  v.  Milne,  et 
e  contra,  p.  20S. 

Huiband^g  LidbHUy  for  W\fe'i  Obligationi 

as  Exeeutrix.  Held  that  where  a  husband  has 
consented  to  his  wife  acting  as  executrix,  and 
she  has  no  separate  estate,  he  is  liable  for  her 
obligations  incurred  in  that  capacity.  Stobbs 
Fattison  and  Another  e.  H'Vicar,  p.  878. 

Separation— Deeertion  by  Hutband— Ali- 
ment—Quantum  of  Aliment.  A  husband,  sued 
for  alimont  by  his  wife,  and  admittedly  bound 
to  pay  it,  had  a  free  income  of  £200  a-year. 
Held  [din.  Lord  Craighill)  that  £66  per  annum 
was  not  an  excessive  sum  to  allow  as  aliment  to 
the  wife.     Jameson  v.  Jameson,  p.  402. 

Dtvore^—Svidenee  ef  Adutt«ry—WUnM$ 


— Criminating  Quettion — Evidence  Farther 
Amendment  Act  1874  (87  and  88  Viet.  cap. 
64),  tee.  2.  Section  2  of  the  Evidence  Farther 
Amendment  Act  1874  enacts  that  "  no  wit- 
ness in  any  proceeding,  whether  a  party  to  the 
suit  or  not,  shall  be  liable  to  be  asked  or  bound 
to  answer  any  question  tending  to  show  that  he 
or  she  has  been  guilty  of  adultery."  .  .  .  HM 
that  it  is  the  duty  of  the  Court  to  remind  a  wit- 
ness called  to  give  evidence  as  to  his  own  alleged 
adultery,  of  the  protection  afforded  to  him  by 
the  statute,  and  then  to  allow  his  examination 
to  proceed  or  not  according  only  as  he  expresses 
willingness  or  otherwise  to  submit  to  his  ex- 
amination. Obtervationt  on  Gook  v.  Cook, 
Nov.  4,  1876,  4  B.  78,  and  HebbUthtoaUe  v. 
Hebblethtoaite,  Deo.  18, 1869,  L.B.,  2  Frob.  and 
Div.  29.     Bannatyne  o.  Bannatyne,  p.  420. 

Husband  and  Wife— Marriage-Contract — Sueeet- 

■  sion — Jus  mariti — Transmissible  Bight.  In  an 
antenuptial  marriage-contract  (which  did  not 
exclude  the  pu  mariti'),  the  wife  conveyed  to 
her  husband  "all  debts  and  sams  of  money 
whatsoever  presently  pertaining  and  belonging 
to  her  or  wluch  may  fall  to  her  daring  the  snb- 
sistence  of  the  said  marriage."  Daring  the 
subsistence  of  the  marriage  the  wife  became 
entitled  under  an  English  will  to  an  interest  in 
expectancy  in  a  sum  of  money,  which  interest 
was  by  English  law  not  vested  till  the  oocnrrence 
of  a  contingency  which  did  not  happen  dnring 
the  subsistence  of  the  marriage,  bat  was  till 
that  event  a  transmissible  contingent  interest 
capable  of  passing  to  representatives  and  as- 
signees. The  husband  predeceased  leaving  a 
will,  and  the  wife,  after  surviving  the  oooar- 
renoe  of  the  contingency  contemplated,  also 
died  leaving  a  will.  In  a  question  between  her 
representatives  and  her  husband's,  7teld  that  the 
interest  was  a  "  sum  of  money"  in  the  sense  of 
the  contract,  and  therefore  was  carried  by  the 
assignation  therein  contained,  and  teparatim 
fell  under  the  jus  manti  of  the  husband,  and 
so  in  either  view  formed  part  of  the  hosband's 
estate.  Fringle's  Trustees  v.  Fergus8on(Bitohie'8 
Execntor)  and  Another,  p.  480 

Insurance — Life   Insurance — PoUey  on. 

Husband's  Life  for  Wife's  Separate  Xlse  —Sur- 
render— Married  Women's  Polieiet  of  Atauranee 
{Scotland)  Act  1880  (43  and  44  Viet.  nap.  26), 
see.  2.  Held  that  a  policy  of  assarance 
eifeoted  by  a  husband  on  his  own  life  for  the 
separate  use  of  his  wife,  under  section  2  of  the 
married  Women's  Folicies  of  Assnranoe  (Scot- 
land) 1880,  was  capable  of  being  snrrendered 
daring  the  joint  lives  of  the  sponses.  Bohamann 
«.  Scottish  Widows'  Fund,  p.  474. 

Donation  inter  virum  et  uxorem — Seeotn- 

pense— Meliorations—  Whether  Me^oration*  bv 
Husband  on  Wife's  Property  wiU  Fmtnd  Claim 
of  Beeompense.  The  husband  of  the  pro- 
prietrix  of  a  house  advanced  a  sum  of  money 
for  the  purpose  of  making  improvements 
upon  it.  The  result  was  that  the  house  was 
entirely  reconstructed  and  greatly  increased  in 
value.  The  house  was  let  and  the  annual  rent 
was  enjoyed  by  the  hnsband  in  virtue  of  his 
jus  mariti.  The  wife  died  intestate  without 
issue.  Held  (1)  that  the  husband  was  not  en- 
titled to  any  earn  as  recompense  from  the  hair- 
at-law  who  succeeded  to  the  honae,  althoagh 
the  value  of  it  was  greaUy  increased  by  the 
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husband's  oatUy ;  and  (2)  that  the  gum  ex- 
pended by  him  oonld  not  bie  regarded  as  a  don- 
ation which  he  was  entitled  to  revoke  and  so 
neorer  from  the  wife's  heir.  Bankin  e.  Wither, 
p.  629 

Euibandand  Wife — ^natfi&citm—Swxeition—Pro- 
•t*i«n  to  Widmo — Election — EquitcMe  Commen- 
tation. A.  testator  bequeathed  an  annuity  and 
the  liferent  of  his  town-house  to  his  widow,  and 
beqaeathed  the  residae  of  his  estate  (after 
certain  proiisions  had  been  satisfied)  to  his 
daughters  in  liferent  and  their  ohildren  in  fee, 
directing  that  the  provisions  for  widow  and 
children  shonid  be  aooepted  in  full  of  their  legal 
tights.  The  widow  having  taken  her,^  relietce, 
AM  that  the  ease  was  one  of  election  not  f  or- 
feitiire,  that  the  doctrine  of  eqnitable  compen- 
sation therefore  applied,  and  that  both  the 
danghtera  and  their  children  as  lif  erenters  and 
fiats  having  snlfered  loss  the  testamentary  pro- 
visions  made  for  the  widow  should  be  applied 
so  aa  to  compensate  them  for  their  respective 
interests  as  liferentera  and  fiars.  Where  a 
widow  or  child  rejects  the  provisions  given 
in  lien  of  legal  rights,  such  case  is  not  one 
of  proper  foifeitnre,  and  therefore  the  pro- 
viaiMi  is  not  to  be  treated  as  simply  a  lapsed 
interest  Rnasell's  Trustees  e.  Bnssell  and 
Others,  p.  719 

Sueeeuion  —  Bzdtuion   of  Jns    mariti— 

A^rnMnt.  A  troster  directed  his  trustees 
to  invest  one-half  of  the  residne  of  his  estate 
for  behoof  of  one  of  his  danghtera,  who  was  at 
the  data  of  his  will  married  and  aged  twenty, 
in  liferent  only,  and  her  ohildren  in  fee,  ex- 
elosive  of  the  jui  mariti  of  her  present  or  of 
any  fatnre  hnsband.  After  she  bad  reached 
the  age  of  sixty  she  and  her  husband  and  whole 
snniving  children,  called  npon  the  trustees  to 
pay  over  her  share  of  residne.  The  Oourt  [dub. 
Lord  Graighill)  at(<A<rru«i{  payment.  Lonson's 
Tmstees  «.  Dicksons,  p.  722. 

Marriage  -  Contract  —  Income  not    Con- 

nyed  for  Purpo$e»  of  Oontraet  —  Sadieal 
Bight.  By  an  antenuptial  contract  of  marriage 
the  whole  estate  of  which  the  wife  was  then 
possessed,  or  to  which  she  might  succeed,  was 
convieyed  to  trostees  for  the  pnrposes  therein 
specified,  viz.,  for  behoof  of  the  husband,  in 
tlia  event  of  his  snrvivanoe,  in  liferent  to  the 
extant  of  one  half,  and  for  behoof  of  the  chil- 
dran  of  the  marriage  in  fee.  There  wag  no 
diteotion  aa  to  the  income  of  the  estate  ttaTtte 
matrimoTtio.  Subsequent  to  the  marriage  the 
wife  succeeded  to  moveable  estate.  Reld  that 
as  the  wife  had  only  divested  herself  of  her 
estate  in  so  far  as  die  had  directed  it  to  be 
applied  to  certain  purposes,  she  was  entitled, 
in  virtue  of  her  radical  right,  to  the  income  of . 
her  estate  daring  the  subsistence  of  the  mar- 
riage. Higginbotham's  Tmsteeg  e.  Higgin- 
botham,  p.  730 

Aliment  —  Settrietion   of  Aliment  —  B«- 

mit  to  Accountant  to  Inquire  into  Peti- 
tioTier't  Cireumttaneee.  In  an  applicaton  by 
a  husband  to  restrict  the  amount  of  aliment 
found  dne  to  his  wife  under  a  decree  of  separa- 
tion a  menia  et  thoro  and  for  aliment,  the  Court, 
on  the  petitioner's  averment  that  he  had  become 
nnable  to  pay  the  sum  decerned  for,  remitted 
to  an  aooonntant  to  Inquire  into  the  petitioner's 
dronmstances.    Stewart  «.  Stewart,  p.  778. 


Hutband  and  Wife — Jns  reiioigb— Effect  ofSettls- 
mant  on  W^fe't  Election  of  Legal  Bights — Legacy 
— Special  and  General  Legatees — Seeidue.  A. 
tmster  conveyed  his  estate  to  trustees,  direct- 
ing them  to  convey  his  interest  in  certain  leases 
of  farms,  and  the  farm-stooking  on  the  farms, 
to  two  of  his  nephews  respectively,  to  pay  cer- 
tain pecuniary  legacies,  and  to  give  bis  widow 
the  liferent  of  the  residae,  and  after  his  death 
to  divide  it  among  certain  reaidnary  legatees. 
The  widow  took  her  jut  relieta.  Held  that  the 
residne  most  first  be  exhausted  in  payment  of 
Jut  relietai  before  the  special  legacies  to  the 
nephews  could  be  infringed  upon  (alt.  judg- 
ment of  Lord  Fraser,  who  held  that  the  jut 
reUcta  should  in  the  oiroamstanoes  of  the  case 
be  paid  from  thewhole  moveable  estate  en  matte, 
each  legatee  contributing  in  proportion  to  the 
amount  of  his  legacy).  Tait's  Trustees  v.  Tait 
and  Others,  p.  782 

AceouTiting  —  Wif^t   Separate    Bttaie  — 

Procf— Implied  Content.  The  income  of  a 
share  of  residae  to  which  a  wife  was  entitled 
under  her  brother's  trust-settlement,  exdn- 
sive  of  the  jut  mariti  and  right  of  adminis- 
tration of  her  husband,  was  paid  by  her  hns- 
band, who  was  one  of  her  brother^  trustees, 
and  latterly  the  sole  trustee  from  the  year  1866 
to  1881,  when  both  spouses  died,  into  the  sep- 
arate bank  aoconnt  of  the  husband.  The  hus- 
band predeceased  his  wife  leaving  a  settlement 
disposing  of  his  whole  estate  which  the  wife 
had  signed  as  a  consentor.  The  wife  left  no 
operative  settlement.  In  an  action  at  the  in- 
stance of  the  wife's  executor-dative  against  the 
trustees  under  the  husband's  settlement  the 
{mrsuer  called  on  the  defenders  to  account  for 
the  income  of  the  wife's  separate  estate  during 
the  period  mentioned.  This  income  survived 
as  an  accumulation  at  the  death  of  the  husband, 
and  had  not  been  spent  during  the  subsistence 
of  the  marriage.  Hdd  that  the  same  rules  of 
strict  accounting  did  not  apply  between  hns- 
band and  wife  which  applied  between  strangen ; 
that  it  was  a  fair  inference  from  the  facts  in 
evidence  that  the  wife  knew  and  assented  to  the 
manner  in  which  her  income  was  dealt  with ; 
and  that  therefore  her  representatives  had  no 
claim,  as  the  accumulated  income  was  disposed 
of  by  the  husband's  settlement  which  the  wife 
had  adopted  as  a  settlement  of  their  joint  estate. 
Edward  (Baxter's  Executor)  v.  Cheyne  and 
Another  (Baxter's  Trustees),  p.  808. 

Marriage-Contract — Surviving  Spotite — 

Provition.  A  contract  of  marriage  provided 
that  daring  the  subsistence  of  the  marriage 
the  free  proceeds  of  the  tmst-estate,  whi^ 
included  the  estate  of  L,  which  had  been  con- 
veyed to  the  trustees  by  the  wife,  should  be 
paid  to  the  husband  after  deduction  of  all  public 
and  parochial  burdens,  for  the  use  of  the 
spouses,  and  in  the  event  which  happened,  of 
the  predecease  of  the  wife  the  tmstees  should 
pay  to  the  husband  an  annuity  equal  to  one- 
hidf  of  the  rental  of  the  estate  of  L  after  deduc- 
tion of  all  public  and  parochial  burdens,  and 
the  remaining  half  of  the  said  rental  of  the  pro- 
ceeds of  the  trust-estate  should  be  applied  in 
maintaining  the  children  of  the  marriage.  HM 
that  the  meaning  was  not  that  the  husband 
should  have  an  annuity  consisting  of  one-half 
the  rents  payable  oat  of  the  existing  leases,  bat 
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one-half  of  the  free  rents.     Bell  e.  Bell,  p.  833. 

HuAand  and  Wife—8iuxet»ion — S?uire»— Joint- 
Ownership.  A  husband  took  certificates  of  rail- 
way stocks  in  favour  of  himself  and  his  wife,  the 
certificate  making  no  mention  of  the  sarrivor. 
Held  that  the  effect  was  to  make  the  husband  and 
wife  joint-proprietors,  so  that  on  her  death  the 
stocks  belonged  to  his  estate  and  to  his  wife 
equally.  Goanell's  Trostees  e.  Mrs  Oonnell's 
Trostees,  p.  857. 

See  JutUciary  Caiei — Suceemon. 

EiubanSt  LiabiUty  for  Wife's  Obligaiiont  at 
Executrix.    See  Huaband  and  Wife. 

"  lUegcH  Hiring."    See  Sleciion  Late. 

Implement.    See  Sale. 

ImjMed  Condition  to  Repay.    See  Foreign. 

Implied  Oonient.    See  Hutband  and  Wtfe. 

ImjMtd  Ditcharge  and  Accounting.    See  Proof. 

Implied  Entry.     See  Superior  and  Vaieal. 

In^plied  OrarU.     See  Property. 

Income  not  Conveyed  for  Purposes  of  Contract. 
See  Husband  and  Wife. 

Income  Tea.    See  Bevenue. 

Indictment.    See  Justiciary  Gases. 

Indorsed  Cheque.    See  Bankruptcy. 

Ir^tingemetU.    See  Patent. 

Iv^ngement  of  Trade-Mark.    See  Trade-Mark. 

InAdbited-Houte  Duty.    See  Bevenue. 

Ir^ury  by  Trawler  to  Fishing  Net*.  See  Juiti- 
eiary  Cases. 

Innominate  Contract.    See  Proof. 

Innuendo.    See  Beparation. 

Inianity.     See  Succession. 

Ineolveney.     See  Bankrupt. 

Insurance — Accident  Inturanee — TTorranty.  In 
an  action  on  a  policy  of  assurance  against  acci- 
dents, which  provided  that  it  should  not  "  ex- 
tend to  any  injury  happening  while  the  assured 
was  under  the  influence  of  intoxicating  liquor," 
the  Court  found  it  unnecessary  to  decide 
whether  the  aooident  was  caused  by  the 
iusuied  being  drunk,  it  being  sufficient  breach 
of  the  warranty  that  he  was  the  worse  of  drink 
at  the  time  he  was  injured,  and  further  found 
that  in  point  of  fact  the  insured  was  the  worse 
of  drink  when  injured,  and  therefore  was  not 
entitled  to  recover  any  sum  under  the  policy. 
MacUobbie  v.  The  Accident  Insurance  Com- 
pany, p.  391. 

See  Husband  and  Wtfe. 

Intent  to  Defraud.    See  Justiciary  Case*. 

Interdict— Kncroachment — Process —  Wall  Erected 
in  Face  of  Interdict — Competency  of  Sheriff 
Obtaining  and  Acting  upon  Skilled  Beports 
after  Interdict  &ranted  —  Bemotal  of  Wall 
Ordered.  The  proprietor  of  a  tenement  in 
Qlasgow  sought  to  interdict  the  proprietor  of 
adjoining  ground  from  using  or  interfering 
with  the  wall  (not  a  mutual  gable)  and  "aoarce- 
ments  "  of  his  tenement,  or  from  supporting  on 
it  the  wall  of  a  tenement  which  the  defender 
was  in  course  of  erecting,  and  to  have  an  order 
for  the  removal  of  the  latter.  The  pursuer's 
tenement  stood  wholly  on  its  own  ground,  ex- 
cept that  the  "scarcement"  of  the  foundations 
projected,  in  accordance  with  the  custom  in 
Olasgow,  upon  the  adjoining  land.  The  Sheriff- 
Substitute  granted  interim  interdict,  which, 
after  a  proof  he  declared  perpetual,  and  or- 
dained the  defender  to  remove  his  wall,  which 
notwithstanding  the  interdict  had  been  since 


completed.  The  Sheriff,  on  appeal,  adhered. 
Extract  of  the  decree  was  however  refused  to 
the  pursuer,  and  the  defender  failed  to  take 
down  his  wall  as  ordered.  The  pursuer  having 
therefore  moved  formally  for  authority  to 
demolish  the  defender's  wall,  the  Sheriff -Sub- 
stitute, after  obtaining  two  reports  from  a  man 
of  skill  declined  to  grant  such  authority.  The 
Sheriff,  on  appeal,  adhered,  after  remitting  to 
another  man  of  skill,  who  reported  that  owing 
to  certain  operations  executed  by  the  defender 
on  his  wall,  it  caused  no  appreciable  injury 
to  the  pursuer's  building  though  it  depended 
on  it  for  its  stability.  The  pursuer  appealed, 
and  the  Court  (by  a  majority)  /leld  that 
as  the  fact  of  the  defender's  wall  resting 
against  the  pursuer's  wall  was  not  actually 
injurious  to  the  latter,  the  Sheriffs  were  right 
in  refusing  to  allow  the  pursner  to  remove  the 
wall,  and  that  the  remits  made  by  the  Sheriffs, 
after  interdict  had  been  granted  and  the  defen- 
der ordained  to  remove  his  wall,  were  not  in- 
competent. Lord  Butherfnrd  Clark  ditiented, 
holding  that  the  fact  of  the  defender's  wall 
resting  on  the  pursuer's  constituted  an  illegal 
encroachment  which  ought  to  be  stopped,  and 
that  though  it  might  be  competent  for  the 
Sheriffs  to  refer  to  reporters  to  get  information 
necessary  to  carry  out  future  proceedings,  they 
could  not  competently  use  them  to  alter  the 
views  already  expressed  in  their  interlocutors. 
Leonard  and  Others  e.  Lindsay  dt  Benzie,  p. 
657. 

Interdict.  See  PropeHy-8uece**i«n-Trade-Name. 

IntereU  on  Child's  Share.     See  Siuxestion. 

Interference  with  Light  and  Air  or  Support.  See 
Superior  and  Vassal. 

Interim  Award  of  Expen»et.  Bee  Hutband  and 
Wife. 

Intrinsic  or  Extrinsic    See  Proof. 

Invalid  Appointment.    See  Faetuiy  and  Power*. 

Irritancy  ob  non  aolutum  oanonem.  See  Superior 
and  Vassal. 

Issue.    See  Beparation. 

Joint-Lodgers.     See  Election  Law. 

Joint-Ownerthip.    See  HuAand  and  Wife. 

Joint  or  pro  indiviso  Proprietor.  See  Election 
Law. 

Joint  or  Several  Gift.    See  Sueeesiion. 

Judgment*  Extension.    See  Foreign. 

Judicial  Factor — Curator  bonis — Pfoeeet — Peti- 
tion for  Becal.  A  petition  for  recal  of  an 
appointment  of  a  curator  bonis  who  had  been 
appointed  by  the  Junior  Lord  Ordinary  held  to 
be  competently  presented  in  the  Inner  House. 
Sinclair,  Petitioner,  p.  737. 

Judicial  Btference.    See  Proees*. 

Jurisdiction — Sheriff— Arbiter — Blxciueive  Juri»- 
diction  of  Supreme  Court  over  aU  Inferior 
Judge*.  A  Sheriff  has  no  jurisdiction  to  com- 
pel an  arbiter  to  perform  his  duty — the  juris- 
diction to  compel  an  inferior  judge  to  perform 
his  duty  as  such  being  vested  only  in  the 
Supreme  Court  as  part  of  its  supereminent 
jurdisdiction.  Underwood  v.  Forbes  and  An- 
other, p.  324. 

Juriediction  in  retpeelof  Property  of  Herit- 
age within  Scotland  —  Beparation  —  Slander. 
The  defender  in  an  action  of  damages  for 
slander  was  domiciled  abroad,  and  the  juris- 
diction  was   alleged    to  be  founded    by  his 
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ownership  of  heritage  in  Scotland.  He  pleaded 
* '  no  jnrisdiotion. "  It  appeared  that  at  the 
date  of  the  aerrioe  of  the  summons  the  title  to 
a  house  in  Qlaagow  in  whioh  he  had  no  bene- 
ficial interest  stood  in  his  name  for  oonTenianoe 
in  carrying  ont  a  family  arrangement,  the  need 
for  whioh  had  terminated  at  the  raising  of  the 
action,  and  of  whioh  title  he  was  in  process  of 
diTasting  himself  when  the  action  was  raised. 
The  Ooort  (ret.  judgment  of  Lord  Fraser)  tut- 
(awMd  the  plea  of  no  jariadiotion.  Hastie  t. 
Steel,  p.  6fi9. 

JuritdietioH — Adherence  and  Aliment — ^Fonun 
oonveniens — Arrettment  ad  fondandam  joris- 
dictionem.  A  Scotswoman,  wife  of  a  Scotsman, 
and  married  to  him  in  Scotland,  raised  an 
action  of  adherence  and  aliment  against  her 
hnsband  in  the  Ooart  of  Session,  while  she  was 
residing  in  Anstralia  and  he  was  in  the  Fiji 
Islands.  Fands  in  Scotland  belonging  to  the 
defender  were  arrested  ad  fundandum  jurit- 
dietionein.  Held  that  the  arrestments  were 
good,  and  that  Scotland  was  the  forum  eon- 
«miefu.     Finlay  o,  Finlay,  p.  683. 

See  Boad— Foreign— Sheriff— PiMie  Oom- 

pany—Juitieiary  Caiet. 

JuritdieUon  m  reepeet  of  Property  of  Heritage 
within  SeotloTid.     See  Jttritdietion. 

Jury  Trial     See  Proeeti. 

JTos  creditL    See  Marriage-Oontraet. 

Job  maritL    See  Huiband  and  Wife. 

Jns  qnantnm.     See  Entail. 

Jns  reliotas.     See  Sueeeeiion — HuAand  and  W^fe. 

Juttieei.    See  Boad. 

Juttieiary  Oatet— Sheriff— Proeete— Small  Debt 
Court— Litis  oontestatio  —  Decree  in  foro — 
8i*t—8maU  DM  Aet  1887  (1  Viet.  e.  41),  tee. 
16. — Where  both  parties  have  appeared  in  the 
Small  Debt  Court  at  the  calling  of  a  cause, 
decree  therein  can  never  thereafter  be  in  ab- 
sence though  pronounced  at  a  subsequent  diet 
which  one  party  does  not  attend.  Where, 
therefore,  both  parties  were  present  at  the  first 
calling,  but  the  pursuer  did  not  appear  at  the 
second  calling,  and  decree  of  absolvitor  was 
pronounced— A«2d  that  this  was  a  decree  by  de- 
fault, and  that  a  warrant  to  have  the  cause 
beard  under  section  16  of  the  Small  Debt  Act 
1837  was  tTieompetefU.  Worrall,  Hallam,  t 
Oompany  «.  U'Dowall,  p.  6. 

OulpaUe  Homicide — Culpable  Negligence 

— Death  by  Poison  AeeidentaUy  Supplied  by 
Druggiet.  Gireumstanoes  in  which  a  chemist 
and  druggist,  who  had  accidentally  supplied  a 
powder  containing  a  deadly  poison  instead  of 
one  of  an  innocuous  character  which  was 
asked  for,  with  the  result  that  his  customer 
died  immediately  after  taking  the  powder,  was 
found  not  guilty  of  culpable  homicide.  H.  M. 
Advocate  v.  Armitage,  p.  61. 

AuauU  with  Intent  to  Baviih—Age  of 

Aeeuied — Sentence.  Sentence  on  boys  aged  16 
and  13  who  pleaded  guilty  of  assault  with 
intent  to  ravish.  H.  H.  Advocate  «.  Fitohford 
and  Another,  p.  63. 

OulpaUe  Homicide — Criminal  Betponei- 

bUity.  An  indictment  for  culpable  homicide 
against  the  master  and  mate  of  a  vessel,  set 
forth  that  it  was  the  duty  of  the  former  to 
navigate  the  veasel  with  due  care  and  caution, 
and  of  the  latter  to  assist  the  former  therein, 
and  in  partioolar  to  keep  a  good  look-out,  yet, 


in  breach  of  these  duties,  they  did  steer  in  a 
reckless  manner  and  fail  to  keep  a  good  look- 
out, with  the  result  that  a  collision  occurred 
and  life  was  lost.  Objection  repelled  that 
there  was  no  specification  of  the  precise  act 
which  had  been  done  or  omitted,  and  on  the 
doing  or  not  doing  of  which  the  Grown  pro- 
posed to  found.  H.  H.  Advocate  e.  Drever 
and  Tyre,  p.  77. 

Juttieiary  Uatei — Negligence — Orimituil  Negli- 
gence. In  order  to  a  conviction  of  crime  in 
respect  of  negligence  in  the  discharge  of  duty, 
there  must  be  a  notable  and  serious  neglect  of 
duty  on  the  part  of  the  person  charged.  H.  H. 
Advocate  v.  Drever  and  Tyre,  p.  77. 

Indictment  —  Beletancy  — Modus — Sped- 

Jlcation.  Panels  were  charged  with  assault 
with  intent  to  ravish,  and  also  with  cul- 
pable homicide.  The  charge  of  culpable 
homicide  was  to  the  eiFeot  that  immediately 
after  the  assault  with  intent  to  nvish,  the 
woman  who  had  been  assaulted  having  risen 
from  the  ground  and  endeavoured  to  escape  by 
running  in  the  direction  of  a  precipice,  the 
panels,  all  and  each,  or  one  or  more  of  them, 
did  "follow  after  and  pursue"  her  to  or  near 
the  edge  of  the  precipice,  and  she  did,  "  while 
endeavouring  to  escape  from"  their  pursuit, 
fall  over  the  edge  of  the  precipice  and  was 
killed.  Objection  repelled  that  this  charge  was 
irrelevant  in  respect  that  no  felonious  intent 
in  following  after  and  pursuing  was  Ubelled, 
and  that  it  was  not  clearly  specified  that  the 
falling  over  the  precipice  was  the  consequence 
of  the  following  after.  H.  M.  Advocate  «. 
Slaven  and  Others,  p.  129. 

Bape— Criminal  Law   Amendment   Aet 

1885  (48  and  49  Vict.  e.  69),  tea  6  and  9— 
Unlawful  Carnal  Knowledge  of  Oirl  between 
18  and  16.  A  prisoner  charged  with  rape  or 
assault  with  intent  to  ravi^  may,  though 
acquitted  of  these  crimes,  competently  be  con- 
victed of  an  offence  under  sees.  8,  4,  or  6  of 
the  Oriminal  Law  Amendment  Act,  though 
that  Act  lias  not  been  libelled  in  the  indict- 
ment. Opinion  that  where  that  Act  is  founded 
on  by  the  Crown  in  asking  for  a  conviction, 
the  prisoner  may  still  be  examined  as  a  witness, 
though  the  evidence  has  been  closed.  The 
oifence  of  unlawful  carnal  knowledge  of  a  girl 
between  the  ages  of  18  and  16 — introduced  by 
sec.  6  of  the  Oriminal  Law  Amendment  Act- 
is  committed  by  the  act  of  one  (not  her  hns- 
band) having  connection  with  her,  and  it  is 
immaterial  whether  she  consent  or  not  H.  If. 
Advocate  v.  Watson,  p.  267. 

Gaming— Owner  of  Beerealion  Ground* 

Knowingly  and  WUfitUy  Permitting  Betting — 
The  Betting  Aet  1853  (16  and  17  Viet.,  cap. 
119),  tea.  1  and  S— The  Betting  Aet  1874(37 
Viet.  cap.  16).  A  was  lessee  and  manager  of 
an  enclosed  space  of  ground  used  as  a  recrea- 
tion ground,  and  among  other  purposes  for 
horse  races,  and  the  public  were  admitted  for 
payment.  On  a  certain  occasion  horse  races 
took  place  within  the  enclosure.  Placards 
were  posted  up  stating  that  no  betting  was 
allowed,  and  police  were  present  to  maintain 
order,  but  betting  did  take  place  within  the 
enclosure,  in  the  knowledge  of  A  and  in  his 
presence.  Held  (Lord  Oraighill  diet.)  that  A 
was  not  liable  to  oonviotion  nnder  the  Betting 
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Aot,  becanae  (1)  the  laoe  gronnd  was  not  "a 
place"  within  the  meaning  thereof,  and  (2) 
betting  was  not  the  business  therein  carried  on. 
Henretty  v.  Hart,  p.  269. 

JutUeiary  GaiM — Procett — Appeal  —  Small  Debt 
Action — Competency.  Wherean  action  had  been 
competently  brought  in  the  Small  Debt  Oonrt, 
and  decree  of  preference  given,  held  that  an  ap- 
peal to  the  Oonrt  of  Justiciary  against  the  Sheriff's 
judgment  was  incompetent.  Scott  e.  Mac- 
donald  and  Others,  p.  273. 

UnUutful  OamaX  Connection  leith   GUrl 

under  BiaeUtn — Criminal  Law  Amendment 
Act  1886  (•48  and  49  Vict,  e.  69),  see.  5— In- 
dictment— Modus.  An  indictment  charging  the 
Btatntory  offence  of  attempting  to  have  nnlaw- 
fol  carnal  knowledge  of  a  girl  of  or  above 
thirteen  and  under  sixteen  years  of  age,  held 
irrelevant  in  respect  that  the  modui  of  the 
libel  merely  stated,  in  the  words  of  tbe  statute, 
that  the  panel  "did  attempt  to  have  unlawful 
oamal  Imowledge  of "  a  certain  girl  above 
thirteen  and  nnder  sixteen,  without  any  speci- 
fication of  the  manner  in  which  the  alleged 
attempt  was  committed.  Question  whether 
mere  verbal  solicitation  would  constitnte  the 
statutory  offence.  H.  M.  Advocate  v.  Kelly, 
p.  275. 

•  Salmon — Contravention  of  Salmon  Fither- 


iet  Act  1868  (31  and  82  Viet.  e.  123),  sec.  21- 
Potteition  of  Salmon  during  Close  Time.  Held 
that  the  words  "  any  district"  id  section  21  of 
the  Salmon  Fisheries  Aot  1868  includes  the 
Tweed  district,  and  therefore  that  no  convic- 
tion can  be  obtained  nnder  it  as  long  as  the 
Tweed  is  open.  Observations  (per  Lord  Tonng) 
on  the  case  of  Wilsene  v.  Harvey,  November 
13,  1884,  22  S.L.B.  90,  12  B.  (J.O.)  12. 
Chalmers  v.  U'Olasban,  p.  886. 

■  Revenue — Appeal—  Court  of  Sxeheguer 


(Scotland)  Act  1866  (19  and  20  Viet.  e.  66), 
see.  17 — Summary  Procedure  Act  1864  (27  and 
28  Viet.  c.  63),  see.  25 — Summary  Jurisdiction 
(SeoOand)  Act  1881  (44  and  45  Vict.  e.  83), 
see.  l\—Summa/ry  Prosecutions  Appeals  (Scot- 
land) Act  1875  (88  and  89  Vict  c.  6,  see.  3. 
Held  (diss.  Iiord  Young)  that  notwithstanding 
tbe  provisions  of  the  Summary  Prosecutions 
Appeals  Aot  1876,  and  the  Summary  Jurisdic- 
tion Act  1881,  the  only  appeal  competent  in 
Bevenne  cases  against  the  decision  of  an  in- 
ferior judge  in  a  Revenue  prosecntion  is  an  ap- 
peal to  the  Oonrt  of  Exchequer  nnder  the  Court 
of  Exchequer  (Scotland)  Act  1856.  Downie  e. 
Maclean,  p.  860. 

Obstruction  of  Thoroug^are  —  General 

Police  and  Improvement  (Scotland)  Act  1862 
(25  and  26  Vid.  cap.  101),  mc.  261,  sub-division 
T— Failure  by  Person  in  Charge  cf  Horses 
and  Carts  to  have  Due  Control.  A  carter, 
during  his  temporary  absence  to  get  his 
breakfast,  asked  two  fellow-workmen  to 
attend  to  his  horses,  and  during  his  absence 
they  led  them  ont  on  a  qniet  street,  and  left 
them  there  with  their  nose-bags  on  for  a  few 
minutes  till  the  carter  returned.  No  carriage 
trafBc  passed  during  that  time,  and  no  positive 
annoyance  or  danger  occurred  to  anyone. 
Held  that  the  carter  bad  not  been  guilty  of 
being  at  snob  a  distance  from  his  horses  "as 
not  to  have  due  control "  of  them,  "to  the  ob- 
Btraotion,  annoyance,  or  danger  of  the  residents 


or  passengers."     Johnston  e.   M' Andrew,  p. 
864. 

Justiciary  Cases— Fraudulent  Bankrupts-Bank- 
ruptcy Frauds  and  Disabilities  (Scotland)  Act 
1884  (47  and  48  Vict.  cap.  16),  sec  i— Debtor* 
(Scotland)  Act  1880  (43  and  44  Via.  cap.  34), 
sees.  13  and  H— Indictment— Belevaney — Am- 
biguity.  The  Bankruptcy  Frands  and  Disabili- 
ties Aot  1884  provides  by  section  4  that  an  nndis- 
charged  bankrupt  obtaining  credit  from  any  per- 
son to  the  extent  of  £26  without  informing  him 
that  he  is  an  undischarged  bankrupt  may  be  pun- 
ished "as  if  he  had  been  guilty  of  a  crime  and 
offence  under  the  Debtors  (Scotland)  Act 
1880,"  the  provisions  whereof  are  to  be  applied 
to  the  proceedings  under  the  section.  That 
Act  b;^  section  13  provides  that  certain  pnnish- 
ments  may  be  imposed  on  "  a  debtor  in  a  pro- 
cess of  sequestration  or  cessio  "  who  oommits 
any  of  certain  offences  thereby  defined,  and 
section  14  provides  that  certain  pnnishments, 
less  than  those  which  may  be  inflicted  by  sec- 
tion 13,  may  be  imposed  on  "a  creditor  in  a 
process  of  sequestration  or  cessio"  who  shall 
be  guilty  of  certain  acts  therein  specified.  An 
indictment  for  contravention  of  section  4  of 
the  Aot  of  1884  set  forth  in  eaetenso  section  18 
as  the  section  applicable  to  such  a  case.  Beld 
that  the  indictment  was  irrelevant  on  tbe 
ground  of  want  of  specification,  because  it  set 
forth  a  variety  of  offences  whidi  had  no  refer- 
ence to  that  of  which  the  prisoner  was  accused. 
Question,  Whether  the  lower  of  the  classes  of 
punishments  introduced  by  the  Act  of  1880 
must  not  be  held  to  have  been  intended  by  the 
Legislature  to  apply  to  the  offence  introdaced 
by  the  Act' of  1884,  and  whether  a  charge  of 
contravention  of  that  section  ought  not  to  set 
forth  that  the  accused  was  liable  in  the  leaser 
penalty,  being  that  imposed  by  section  14? 
Question,  Whether  it  is  essential  to  a  good 
charge  under  the  4th  section  of  the  Bankruptcy 
Frands  and  Disabilities  Act  1884,  to  aver  that 
tbe  credit  obtained  by  the  accused  was  obtained 
with  intent  to  defraud.  (>ptnion  (per  Lord 
Craighill)  that  it  is  not  Duncan  (P.-F.  of 
Aberdeenshire)  «.  Oooper,  p.  856. 

Trespass   in.  Pursuit   of  Oame  —  Dtgf 

Trespass  Act  1832  (2  and  3  WilL  IV. 
cap.  68),  sec.  1 — Trespass — Administration  ^ 
Juetiee — Question  of  Civil  Bight.  A  person 
accused  of  trespassing  in  pursuit  of  game 
on  the  lands  of  another,  defended  himself 
on  the  gronnd  that  the  place  where  he  was 
alleged  to  have  trespassed  was  truly  on  the 
foreshore,  and  that  he  had  a  right  to  be  there. 
It  appeared  that  be  had  shot  game  at  a  spot 
between  the  high  water-mark  of  ordinary  tides 
and  Uie  high  water-mark  of  spring  tides,  and 
a  question  was  also  raised  as  to  whether  the 
title  of  the  alleged  proprietor  had  been  proved. 
Held  that  the  questions  involved  in  the  case 
being  questions  of  civil  right,  they  ought  not 
to  be  tried  in  such  a  form,  and  that  the  judg- 
ment of  tbe  Sheriff  convicting  the  accused 
ought  to  be  quashed.  Dalrymple  v.  Ohalmsis 
(P.-F.  of  Dumfriesshire),  p.  858. 

Computation  of  Time — Lunar  or  Calen- 
dar Honih— 13  Oeo.  III.  cap.  64.  The 
Act  13  Oeo.  nL  cap.  64  (Oame  Aot  1781) 
provides  by  section  17  that  no  penalty  shall  be 
recovered  therennder  nnJets  the  prosettatJMft 
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"  shall  be  oommenoed  vithin  six  months  after 
the  offence  committed."  Hdd  that  a  prosecu- 
tion was  eommenoed  within  the  six  months 
which  was  oommenoed  within  six  aUendar  bat 
not  within  six  lunar  months  of  the  offence. 
Farqnharaon  v.  Why  to  (P.-F.  of  Forfarahite), 
p.  360. 

Jiiiticiar]fOa*e»--Oompuiaiion(>fTime—Aetl3and 
14  Viet.  A.  21.  The  Act  of  1850,  for  Bhorteoing 
the  Imngnage  nsed  in  Acts  of  Parliament,  pro- 
Tiding  that  month  shall  mean  calendar  month 
nnless  words  shall  be  added  showing  Innar 
month  to  be  intended,  applies  to  Acts  passed 
before  an  well  as  after  1860.  Farqahar«on  v. 
White  (Procnrator- Fiscal  of  Forfarshire),  p. 
360. 

Compiaiat — Proteeuiion.      Where  a  pro- 

seention  required  by  the  Act  on  which  it  was 
fomided  to  be  raised  within  six  months,  and 
though  warrant  for  the  apprehension  of  the 
aceuaed  had  been  granted  within  that  time,  the 
aeoosed  had  not  been  arrested  for  five  months 
thereafter,  no  explanation  of  which  delay  ap- 
peared from  the  proceedings  in  the  Inferior 
Conrt,  the  Court  gvaihed  a  conTiction  obtained 
igiinst  him.  Farquharson  v.  White  (Prooara- 
tor-Fiacal  of  Forfarshire),  p.  860. 

Doff   Poaching  —  Conviction  —  Shipenses 

— Summarjf  Juritdietion  {Scotland)  Act  1881 
(44  and  45  Vict.  cap.  33),  ue.  4.  Under 
the  Sonunary  Jurisdiction  Act  of  1881 
the  expenses  allowable  where  the  flne  does  not 
exceed  £12,  are  not  to  exceed  £3.  Held  that 
it  was  no  objection  to  the  oon-riction  of  two 
peraong  who  were  tried  under  one  complaint 
that  the  separate  sums  of  expenses  allowed 
agunst  each  would,  if  added  together,  amount 
to  more  than  £3,  while  the  fines  if  added  to- 
gether would  not  amount  to  £12.  Tough  and 
Boss  «.  Mitchell,  p.  614. 

Breach    of    i7i«  Peace  —  Butpention  — 

rublie  Meeting  —  BeUmnqf.  Hdd  that  a 
charge  that  at  a  public-meeting  to  hear  a  candi- 
date for  the  representation  of  the  district  in 
Parliament,  the  aocused,  an  elector,  when  ques- 
tions were  invited  to  be  put  to  the  candidate 
by  the  chairman,  **rose  up,  and  instead  of  ask- 
ing questions  addressed  the  meeting,  and  upon 
being  called  to  order  by  the  chairman  refused 
to  obey  him,  and  persisted,  notwithstanding 
repeated  calls  to  obey  him,  in  refusing  to  do  so, 
and  did  behave  in  an  excited  and  disorderly 
manner,  and  interrupt,  obstruct,  and  disturb 
the  proceedings  of  the  meeting,"  so  that  it  bad 
to  be  brought  to  a  close,  and  the  parties  pre- 
sent "were  annoyed  and  alarmed,  and  a 
breach  of  the  public  peace  was  comviitted, "  was 
irrelevant,  and  a  conTiction  of  the  offence 
charged  therefore  qutuhed.  Sleigh  and  Rtutell 
T.  Jloxey,  June  12,  1860,  J.  Bhaw,  209,  dittin. 
guiihed.  Obtervatiom  (per  Lord  Young)  on 
the  position  of  a  chairman  at  a  public  meeting. 
Armour  v.  Macrae  (F.-F.  of  Orkney),  p.  615. 

Indictment  —  Undikharged  Bankrupt — 

DeUort  (Scotland)  Act  1830  (43  and  44 
Viet.  cap.  84),  lea.  13,  14  —  Bankruptqf 
FrautU  and  DitabOUiet  (ScoOand)  Act  1884  (47 
and  48  Viet,  cap.  16),  lee.  4.  The  Bankruptcy 
Frands  and  Disabilities  Act  1884  provides  by  sec. 
4  that  where  an  undischarged  bankrupt  obtains 
credit  to  the  extent  of  £20  or  upwards  from 
any  person,  without  informing  such  person 


that  he  is  an  undischarged  bankrupt  he  shall  be 
guilty  of  "  a  crime  or  offence  under  the  Debtors 
(Scotland)  Act  1880."  Beld  that  the  reference 
is  to  sec.  18  of  that  Act,  which  provides  for  the 
punishment  of  certain  offences  which  may  be 
committed  by  a  debtor  in  a  process  of  seques- 
tration or  cessio,  and  not  to  sec.  14,  which  pro- 
Tides  for  offences  which  may  be  committed  by 
a  creditor  in  such  a  process.  Small  v.  Hart 
(P.-F.  of  Lanarkshire),  p.  618. 

Juttieiary  Ca»et— Fraud— Intent  to  Defraud— 
UndUdutrged  Banhrupt — Deliiton(_Seotiand)  Act 
1880  (43  and  44  Vict.  cap.  3i)  —  Bank- 
ruptey  Fraud*  and  DieabHitiet  (Scotland)  Act 
1884  (47  and  48  Viet.  cap.  16)  lec.  4— 
Bdevane]/.  Held{diti.  Lord  Criaghill)  that  it  is 
essential  to  a  conviction  under  section  4  of  the 
Bankruptcy  Frauds  and  Disabilities  Act  1884, 
that  it  be  averred  and  proved  that  the  accused 
acted  with  intent  to  defraud.  Small  v.  Hart 
(P.-F.  of  Lanarkshire),  p.  618. 

Juritdietion  —  Sheriff—  Competency  — 

SttuM  Debt  (Scotland)  Act  1837  (7  WiU. 
IV.  and  1  Viet.  e.  41),  teo.  81.  The  Slst 
section  of  the  Small  Debt  (Scotland)  Act  pro- 
vides "that  appeals  from  decisions  in  the 
Small  Debt  Court  shall  be  competent  only  when 
founded  on  the  ground  of  corruption  or  malice 
and  oppression  on  the  part  of  the  Sheriff,  or 
such  deviations  in  point  of  form  from  the 
statutory  enactments  as  the  Court  shall  think 
took  place  wilfully,  or  have  prevented  sub- 
stantial justice  from  having  been  done,  or  on 
incompetency,  including  the  defect  of  jurisdic- 
tion of  the  Sheriff."  In  bo  action  raised  in  the 
Sheriff  Small  Debt  Court  the  defender  pleaded 
that  the  pursuers  being  an  association  of  more 
than  twenty-one  members,  and  not  having  ob- 
served the  statutory  requirements  as  to  regis- 
tration, had  no  title  to  sue.  The  Sheriff  gaTe 
decree  'against  the  defender,  who  appealed. 
ffdd  that  the  decision  of  the  Sheriff  could  not  be 
assailed  on  the  ground  of  incompetency — the 
question  whether  the  society  required  registra- 
tion haTing  been  that  which  he  was  bound  to 
decide,  and  in  fact  did  decide.  Findlay  v. 
Crabb  and  Others,  p.  636. 

Theft  —  Huiband  and   Wife  —  Witnett. 

A  hnsband  was  examined  by  the  prosecutor 
as  a  witness  on  a  charge  of  Uieft  of  his  pro- 
perty brought  against  his  wife.  The  Court 
quaihed  a  conviction  obtained  against  her  in 
respect  that  his  evidence  had  been  adduced. 
Muirhead  t.  M'Intosh  (P.-F.  of  QoTanhill), 
p.  637. 

Shipping  Law — Official  Log— Merchant 

Shipping  Acts  Amendment  Act  1871  (34 
and  36  Vict.  e.  110),  $ec.  B— Proceeding  to 
Sea.  A  shipmaster  on  a  voyage  from  Cardiff 
to  Batavia  and  back  to  the  United  Kingdom, 
having  failed  to  make  up  his  cargo  there,  pro- 
ceeded to  other  ports  also  on  the  coast  of  Java. 
He  did  not  record  his  ship's  draught  of  water 
when  leaving  these  ports.  Bela,  in  a  com- 
plaint against  him  at  the  instance  of  the  Board 
of  Trade,  that  he  had  not  contravened  section 
6  of  the  Merchant  Shipping  Act  1871,  which 
provides  that  a  master  of  a  sea-going  ship  shall, 
upon  leaving  any  port  ' '  for  the  purpose  of  pro- 
ceeding to  sea,"  record  the  ships  draft  in  the 
official  log-book.  The  Board  of  Trade  e. 
Brown,  p.  688. 


Digitized  by 


Google 


XXVIU 


The  Scottish  Law  Reporter. —  Vol.  XXIII. 


Juttieiiiry  Gates — Adminuiration  of  Jutiiee — 
Oppretiion — Bummary  Procedure  Act  1864  (27 
and  28  Ftef.  eap.  63),  teet.  6  and  14.  A  charge 
of  oontiavention  of  a  statate  iris  withdrawn  on 
the  da;  of  trial,  and  a  new  oomplaint  was  sab- 
stitated,  whioh  was  read  over  to  the  aocosed, 
and  on  which  he  was  required  to  plead.  He 
pleaded  not  guilty,  and  the  trial  was  adjourned. 
At  the  adjourned  diet  the  complaint  was  with- 
drawn, and  a  new  one  substituted.  He  pleaded 
not  guilty,  and  was,  after  another  adjournment, 
tried  thereon,  the  Magistrate  declining  to  hear 
his  counsel  on  the  releyancy  on  the  ground 
that  his  plea  was  already  recorded.  Held  that 
the  proceedings  were  irregular,  and  not  con- 
form to  the  Summary  Procedure  Act,  and  must 
be  suspended.  Oallaoher  v.  W.  Auld  (J.  P. 
Fiscal  for  Renfrewshire),  p.  G39. 

Trafficking  in  ExeiteaUe  Liquor  wilhout 

Cert^fieate  —  Public-Houtet  Act*  Amendment 
(SeoUand)  Act  1862  (25  and  26  Vict.  eap. 
85),  lee*.  17  and  19.  In  a  prosecution  under  sec- 
tion 17  of  the  Public-Houses  Acts  Amendment 
Act  1862,  for  trafficking  in  exciseable  liquors 
without  a  certificate,  evidence  was  admitted 
that  the  premises  of  the  accused  were  by  repute 
kept  as  a  shebeen.  Meld  that  it  was  competent 
to  addnce  such  eyidenoe  without  libelling  sec- 
tion 19,  and  without  notice  being  giyen  in  the 
oomplaint  that  it  was  intended  to  prove  such 
repute.  Mann  e.  Cadenhead  (F.-F.  of  Burgh 
of  Aberdeen,  p.  640. 

Hotel — Publie-Houiei    Aeti  Amendment 

Act  1862  (26  and  26  Viet.  eap.  35)  Schedule 
A,  No.  1  —  Breach  of  Certifleate — "  Qirnng 
otU"  on  Sunday — Aceommodaiion.  An  hotel- 
keeper  does  not  commit  a  breaoh  of  his  oertiti- 
oate  by  selling  to  a  bona  fide  traveller  on  a 
Sunday,  in  addition  to  liquor  to  be  consumed 
on  the  premises,  a  small  quantity  of  liquor  to 
be  carried  away  and  consumed  elsewhere. 
Welsh  (P.-F.  of  Stirlingshire)  «.  Stewart,  p. 
640. 

Boai —Tramvay— Street  Tramwiyt  Act 

1870  (83  and  34  Viet  eap.  78),  teetion  28— 
Dundee  Street  Tramteaj/t,  Turnpike  Boadt, 
and  Police  Act  1878  (41  cmd  42  Viet.  eap. 
xeiv.\  teetion  22.  The  Tramways  Act  of 
1870  provided  that  the  road  between  and 
adjoining  the  rails  to  be  laid  down  by  pro- 
moters of  tramway  companies  should  be  kept 
by  them  in  good  repair  to  the  satisfaction  of 
the  road  authority.  The  Dundee  Tramways 
were  taken  over  by  the  Police  Commissioners 
of  the  burgh,  who  were  themselves  the  road 
authority,  under  an  Act  providing  that  they 
should  at  all  times  keep  in  good  repair  the  rails 
of  whioh  the  tramways  should  oonsist.  A 
ratepayer  brought  a  complaint  against  them 
under  these  statutes  and  under  the  Summary 
Jurisdiction  Acts  charging  them  with  having 
wilfully  failed  to  maintain  in  good  order  the 
rails  and  the  roads  adjoining  the  rails,  and 
alleging  that  there  were  ruts  in  the  roads 
besides  the  rails,  and  that  these  rails  were 
above  the  level  of  the  roads,  and  the  roads  and 
rails  were  in  bad  condition  and  disrepair. 
Hdd  that  the  oomplaint  was  irrelevant  because 
(1)  no  allegation  was  made  in  the  complaint  of 
s  specific  fault  in  the  condition  in  which  the 
rails  ware  kept ;  (2)  that  the  obligation  of  the 
Police   Oommiasioners  as  proprietors  of  the 


tramways  was  to  maintain  the  line  to  the  satis- 
faction of  the  road  authority,  and  that  the 
Police  Commissioners  exercised  the  functions 
of  both  bodies.  Quettion,  Whether  a  summary 
prosecution  for  penalties  against  the  Police 
Commissioners  was  competent  under  the  Sum- 
mary Jurisdiction  Acts  ?  Ritchie  v.  The  Com- 
missioners of  Polioe  for  Dundee  and  Another, 
p.  663. 

JutOeiary  Oatet—Sea  Fieheriet  Act  1883  (46  and 
47  Viet.  eap.  22),  tec  4,  tub-tec  (a),  and  ArUele 
19  of  Schedule  (I)— Injury  by  Trawler  to  Fith- 
ing  NeU — Bdevaney.  Bj  section  4,  sub-sec- 
tion (a),  of  the  Sea  Fisheries  Act  1883,  it  is 
enacted  that  '*If  within  the  exclusiTe  ftshery 
limits  of  the  British  Islands  any  person,  or 
if  outside  those  limits  any  person,  belonging 
to  a  British  sea  fishing  boat  (a)  acts  in  contra- 
vention of  Articles  13  to  22  (both  inclusive)  of 
the  first  schedule  to  this  Act,  or  any  of  them 
.  .  .  such  person  shall  be  liable,  on  sommaiy 
conviction,"  in  certain  specified  penaltie*. 
Article  19  of  the  first  schedule  (which  eon- 
sists  of  a  Convention  which  the  statate  em- 
bodies) provides  that  "When  trawl  fishermen 
are  in  sight  of  drift  net  or  of  long  line  fisher- 
men, they  shall  take  all  necessary  steps  in 
order  to  avoid  doing  injury  to  the  latter — 
where  damage  ia  caused  the  respon^ility 
shall  lie  on  the  trawlers,  nnless  they  can 
prove  that  they  were  under  stress  of  com- 
pulsory circumstances,  or  that  the  loss  sus- 
tained did  not  result  from  their  fault."  The 
crew  of  a  fishing  boat,  who  hod  put  oat 
long  lines  attached  to  buoys,  on  observing  the 
approach  of  a  trawler,  made  signals ;  the 
trawler  crossed  and  damaged  their  lines.  In  a 
prosecution  against  the  master  of  \he  trawler, 
laid  under  section  4,  sub-seotion  (a)  of  the  Sea 
Fisheries  Act  1883,  and  article  19  of  the  first 
schedule,  the  evidence  as  to  whether  the 
signals  and  buoys  were  visible  on  bo^rd  the 
trawler  being  oonfiicting,  the  master  of  the 
trawler  was  convicted  on  the  ground  that  he 
"had  failed  to  take  all  necessary  steps  to  avoid 
doing  injury  "  to  the  fishing  boat,  ■  ■  and  had 
failed  to  prove  that  the  loss  sustained  did  not 
result  from  his  fault."  The  Court  qutuhed  the 
conviction  —  the  Lord  Justioe-Clurk,  Lord 
GraighiU,  and  Lord  M'Laren  holding  that  the 
Sheriff  not  having  found  in  fact  that  the 
accused  saw  that  Uie  fishermen  were  engaged 
in  fishing,  it  could  not  be  said  that  a  duty  of 
taking  precautions  to  avoid  fishing  lines  was 
laid  upon  him  ;  Lord  Young  holding  the  oom- 
plaint was  irrelevant  because  there  waa  no 
specification  of  the  acts  or  omissions  whioh 
constituted  failure  to  take  the  necessary  steps. 
Opinion*  that  a  charge  is  relevant  which 
states  that  the  accused  by  certain  acts  or  omis- 
sions failed  to  take  necessary  precautions, 
though  no  mention  is  made  of  damage  being 
done,  and  that  the  onut  probandi  laid  on  the 
trawler  by  section  19  is  applicable  solely  to  the 
case  where  damage  is  done.  Combe  e.  Ronton 
(P.-F.  of  Fifeshire),  p.  665. 

———Keepiiig  Fith  Unfit  for  Human  Food— 
Police  and  Improvement  (Scotland)  Act  1860 
(18  and  14  Viet.  c.  33),  tee.  ISl— Sale  of 
Fith  "  Unfit  for  the  Food  of  Man  .  .  .  aiut 
Intended  for  luch  Food."  By  the  18l8t  seo- 
tion  of  the  Police  and  Improvement  (Scotland) 
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Aot  18S0,  it  is  provided  "  that  in  kny  shop  .  . . 
kept  Of  used  for  the  sale  of  bntobeis'  meat, 
poultry,  or  fish,  no  animal,  oaroase,  meat, 
poultry,  game,  flesh,  or  fish  which  is  nnfit  for 
the  food  of  man  shall  be  kept  or  retained, 
nnlesa  entirely  separate  and  apart  from  any 
animal,  oansase,  meat,  poultry,  game,  flesh,  or 
fish  which  is  intended  for  such  food,  nor  unless 
the  same  be  tioketed  in  large  and  legible  and 
eonspieaons  oharaotera  as  being  nnfit  for  snoh 
food,  and  any  person  who  shall  keep  in  any 
shop,  fto.,  occupied  or  used  by  him  as  afore- 
said, any  animal,  carcase,  meat,  poultry,  game,' 
flash,  or  fish  which  is  unfit  for  the  food  of 
man,  otherwise  than  entirely  separate  and 
apart,  and  ticketed  as  aforesaid,  shall  be  liable  " 
in  a  penalty.  HM,  in  a  complaint  against  a 
fishmonger  charging  him  with  a  contravention 
o(  this  section,  that  it  was  not  necessary  to 
Ubel  that  the  fish  were  not  kept  apart,  or  to 
state  the  cause  of  their  unfitness  for  human 
food,  and  that  an  order  to  destroy  was  not 
nndar  the  statute  a  condition-precedent  to  a 
oonviotion.  Cairns  «.  Ferguson  (F.-F.  of 
Bugh  of  Stirling),  p.  669. 
JfiMeiary  Caie$ — Orinan-U  Law  Amendment  Act 
1885  (48  and  49  VUt.  cap.  69),  tec.  11— Sir  WO- 
tiam  Bae'$  Act  (»  Q«o.  IV.  cap.  29),  see.  19— 
CompetenqfofComplaitU  under  Summary  Jurit- 
dieOm  (Seottand)  Aett  1864  and  1881.  The 
penalty  provided  by  section  11  of  the  Orimi- 
nal  Iaw  Amendment  Act  1885  for  a  con- 
travention of  that  section  is  that  a  person  con- 
victed under  it  may  be  imprisoned  "for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour."  A  charge  of  having  contravened 
that  section,  bronght  hy  way  of  complaint 
under  the  Summary  Jurisdiction  (Scotland) 
Acts  1864  and  1881,  in  which  the  prosecutor 
restiimed  his  demand  for  imprisonment  to  a 
term  not  exceeding  sixty  days,  held,  in  respect 
of  the  Aot  9  Oeo.  TV.  cap.  29,  sec.  19,  to  be 
competent.  Clark  and  Bendall  v.  Stuart  (P.F. 
of  Kidlothian),  p.  690. 

CrtminalLaaAmendment  Act  1886  (48  and 

49  Viet.  eap.  69),  tee.  20—Admi*iibility  of  Wit- 
1MML  Section  20  enacts  that  the ' '  party  charged 
with  an  offence  under  this  Act,  .  .  .  and  the 
husband  or  wife  of  the  party  so  charged,  shall 
be  oompetent  but  not  compellable  witnesses  on 
every  hearing  at  every  stage  of  snoh  charge." 
.  .  .  HeU  that  "at  every  sta^e"  means  at 
every  stage  at  vrfaich  the  production  of  evidence 
is  competent,  and  that  consequently  an  accused 
party  who  tendered  himself  after  the  proof 
WM  dosed  and  parties  heard,  and  after  the 
Sheriff  had  indicated  his  opinion,  could  not  be 
admitted  as  a  witness  on  his  own  behalf. 
Clark  and  Bendall  v.  Stuart  (P.-F.  of  Mid- 
lothian), p.  690. 

JuritdtetUm — Sheriff.    Bemarkt  per  Lord 

M'Laren  on  the  considerations  to  be  applied  in 
determining  whether  a  new  crime  introduced 
by  statute  is  or  is  not  to  be  regarded  as  fallicg 
under  the  jurisdiction  of  the  Sheriff.  Where 
the  statutory  provision  merely  strengthens  the 
eommon  law  in  cases  already  cognisable  by  the 
Sheriff,  bis  jurisdiction  will  not  be  held  to  be 
esdnded.  Clark  and  Bendall  v.  Stuart  (P.-F. 
ot  Midtotbiaa)  p.  690. 

-Falie  Me(x*ure»—SaU  by  Mtaeure  or  8oHe 


by  Price— Weightt  and  Meaturei  Act  1878  (41 


and  42  Viet.  e.  49),  tect.  19,  22,  24,  28,  and 
29.  A  spirit  dealer  was  in  the  habit  of  serving 
customers  who  asked  for  a  "glass  of  whisky" 
by  drawing  off  the  whisky  from  the  cask  into 
a  pewter  vessel  resembling  in  form  a  half-gill 
measure,  and  made  to  contain  one-tbird  of  a 
gill  The  whisky  was  then  poured  into  a  glass 
in  the  customer's  sight,  and  handed  to  him, 
and  fonrpenoe  was  charged.  Held  by  Lords 
Young  and  M'Laren  (efw.  the  Jjord  Justioe- 
Olerk  and  Lord  Oraigbill)  that  this  was  not  a 
sale  by  measures  within  the  meaning  of  The 
Weights  and  Measures  Act  1878,  but  a  sale  by 
price,  and  a  conviction  of  contravening  that 
Act  quathed.  Boss  e.  Johnstone  (F.-F.  of 
Edinburgh),  p.  695. 

JutOeiary  Oatei — School— Sdveation  (Scotland) 
Act  1883  (46  and  47  Viet.  cap.  66),  tee.  10.  Sec- 
tion 10  of  the  Education  (ScoUand)  Act  1888 
enacts  that  "where  an  attendance  order  is  not 
complied  with  without  reasonableexcuse,  a  court 
of  summary  jurisdiction,  on  complaint  made  by 
the  school  board,  may,  if  it  think  fit,  impose  a 
penalty,"  &c  Held  that  it  is  not  necessary 
that  the  Court  of  summary  jurisdiction  which 
is  called  on  to  enforce  an  attendance  order 
should  be  the  Court  which  pronounced  such 
order.     Bartlemore  v.  M'Allister,  p.  889. 

LoeomoUtei   Amendment   (S^tland)  Act 

1878  (41  and  42  Viet.  eap.  58),  tea.  6  and  7— 
Bead— Bead  Truiteet — Povier  to  Frame  Bye- 
lamt — Bydam  when  Confirmed  not  Subject  to 
Beeiea  of  Oouri,  The  Locomotives  Amend- 
ment (Scotland)  Act  1878,  section  6,  empowers 
the  road  authority  in  counties  or  burghs  to 
make  bye-laws  "for  regulating  the  use  of 
locomotives  upon  any  highway,  or  preventing 
or  regulating  such  use  upon  every  bridge  where 
snob  authority  is  satisfieid  that  such  use  would 
be  attended  with  danger  to  the  public  "  owing 
to  the  unfitness  for  such  use  of  such  bridge 
or  highway.  Section  7  provides  that  no  such 
byelaw  shall  be  of  any  validity  until  it  has 
been  submitted  to  and  approved  by  the  Secre- 
tary of  State.  On  a  complaint  at  the  Instance 
of  road  trustees  against  the  proprietor  of  a 
traction-engine,  Jteld  that  it  was  not  ultra  viret 
of  the  road  trustees  to  consider  the  special  cir- 
cumstances of  every  case  in  framing  their  bye- 
laws,  and  that  they  were  therefore  entitled  to 
order  waggons  intended  to  be  drawn  by  loco- 
motives to  be  so  constructed  as  to  suit  the 
special  circumstances.  Opinion  (per  Lord 
M'Laren)  that  the  Court  had  no  power  to  review 
the  byelaws  when  confirmed  by  the  Secretary 
of  State,  and  that  this  confirmation  gave  them 
the  authority  of  an  Act  of  Parliament.  Crichton 
t>.  Forfar  County  Boad  Trustees,  p.  840. 

Oon^plaint  —  Jurisdiction  —  Locus — Sum- 
mary Proeedure  Ad  1864,  tee.  5.  Where  a 
complaint  does  not  set  forth  a  laeut  within  the 
jurisdiction  it  is  altogether  null,  and  the  Judge 
has  no  power  to  allow  an  amendment  stating  a 
loeut  in  respect  of  the  provisions  of  the  Sum- 
mary Procedure  Aot  1864  giving  him  power  to 
allow  any  amendment  so  as  to  rectify  mistakes 
in  substance  or  form.  Mackintosh  v.  Met- 
calfe, p.  842. 

-Friend^  Soeieiy-Friendlj/  Soeietiet  Act 


1876  (88  and  89  Viet.  eap.  60),  teet.  80  and  88. 
A  person  was  charged  under  the  Friendly 
Societies  Aot  1876  with  having  attempted  to 
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transfer  a  certain  member  of  a  friendly  society 
to  another  society  without  that  member's 
written  consent,  and  was  convicted  "of  the 
offence  charged."  Held  that  snob  a  charge  is 
relerant,  and  having  regard  to  sec,  33  of  the 
Act  was  sufficiently  specific,  and  that  it  was 
nnnecessary  that  the  conviction  should  specify 
the  acts  established  by  the  proof.  Mackintosh 
v.  Metcalfe,  p.  842. 

Keeping  Fiih  unfit  for  Human  Food.    See  Jut- 

tMary  Vote*. 
Known  Danger.    See  Matter  and  Servant. 

Landlord'e  Claim  of  Damaget.    See  Leate. 

lAnStor^t  Content  to  Aitignalion.    See  Leate. 

Landlord  and  Tenant — StrMiural  Alteration  on 
Adjoining  Tenement — Separation — Contractor 
—  Liability  of  Contractor — Separation  of  De- 
fendert.  In  an  action  by  a  tenant  to  recover 
damages  for  injury  which  he  alleged  he  had 
sustained  by  the  mode  in  which  certain  stmo- 
tural  alterations  were  carried  out  by  the  land- 
lord on  an  adjoining  portion  of  his  property, 
the  contractor  as  w^  as  the  landlord  was  called 
aa  a  defender.  Held  (ret.  the  Lord  Ordinary) 
that  the  porsner's  averments  were  relevant  to 
have  the  case  sent  to  proof  against  both  de- 
fenders. Miller  v.  Benton  and  Beattie  &  Sons, 
p.  208. 

See  Leate. 

Lapted  Trutt.    See  SntaO. 

Lmo  .^ent— Society  of  SoUdtort  in  the  Supreme 
CourU—Aet  84  and  35  Viet.  cap.  107— 
Petition  to  Strike  Name  ojf  Soil.  On  the 
petition  of  the  Society  of  Solicitors  in  the 
Sapreme  Courts,  the  Oonrt  ordered  the  name 
of  a  member  who  had  been  convicted  under 
the  Criminal  liaw  Act  1886,  and  imprisoned, 
to  be  struck  off  the  roll  of  the  members  of  the 
Society.  The  Society  of  Solicitors  in  the 
Supreme  Courts  of  Scotland,  Petitioners  «. 
dark,  p.  829. 

Lay-Dayt.     See  Shipping  Laie. 

Leate — Mineral  Leate— Abandonment— Arbiter. 
A  mineral  lease  provided  that  the  lessees  should 
"be  entitled  to  pnt  an  end  to  the  lease"  in 
case  it  should  be  found  by  arbitration  that 
the  minerals  could  not  be  wrought  to  profit, 
and  that  this  arose  from  no  fault  of  the 
lessees.  They  intimated  their  intention  to 
abandon,  on  the  ground  that  the  minerals 
oonld  not  be  wrought  to  profit,  but  on  the 
landlord  disputing  that  any  necessity  for 
arbitration  had  arisen  they  took  no  steps  to 
have  arbiters  appointed.  Held  that  as  they 
had  not  taken  the  steps  necessaiy  ta  entitle 
them  to  be  free  of  the  lease,  they  remained 
liable  for  the  rent.  Waddell's  Trustees  v.  The 
Monkland  Iron  Company  (Limited),  p.  158. 

Landlord  and  Tenant — Clauie  Excluding 

Attwneet— Leate  to  a  Compamy—Seguegbration 
of  Phrm — Semoving.  A  lessee  of  a  mineral 
field  let  it  to  the  partners  of  a  firm  "  as  trus- 
tees for  the  said  company,  and  the  partners 
present  and  future  thereof,"  excluding  as- 
signees and  sab-tenants  without  the  landlord's 
written  consent.  The  estates  of  the  firm  were 
sequestrated,  and  the  property  of  the  subjects 
was  sold  by  heritable  creditors  of  the  landlord, 
the  purchaser  from  whom  refused  to  accept  as 
tenant  any  assignees  of  the  firm  who  were   , 


tenants.  £r«Ili(l)  that  these  purchasers  were 
entitled  to  remove  the  partners  of  the  bank- 
rapt  firm,  because  the  partnership  came  to  an 
end  by  the  sequestration,  and  (2)  that  tenants 
whose  lease  had  thus  been  brought  to  an  end 
had,  on  the  authority  of  Hepburn  v.  Seoti, 
14th  June  1876,  8  B.  816,  no  claim  for  melior- 
ations on  the  subjects.  Walker  and  Another 
«.  M'Enight  and  Others,  p.  408. 
Leate — Sequettrationfor  Sent — DiicAargeqfSent 
in  Full  under  Error.  A  landlord  granted  a 
receipt  for  rent  "less  £7,  10s.  for  taxes." 
The  amount  which  should  have  been  deducted 
was  only  £3,  15s.  Held  that  a  sequestration 
by  the  landlord  for  £3,  16s.,  as  being  the 
balance  of  rent  dae,  was  competent  Doiudd  «. 
Leitch,  p.  588. 

Seguettration  for  Bent—Sequettration  cur- 
rente  termino.  The  landlord  of  a  house  which 
had  been  licensed  as  a  hotel,  petitioned  for 
sequestration  in  security  of  the  current  year's 
rent,  averring  that  the  tenant  intended  to  di»- 
plenish  the  house.  The  tenant  admitted  that 
on  the  evening  of  May  27th,  and  before  twelve 
noon  on  the  28th,  i.e.,  just  before  his  oocn- 
panoy  for  the  current  year  had  begun,  he  had 
removed  a  large  part  of  the  furniture,  but  he 
stated  that  he  did  so  because  he  had  no  longer 
any  use  for  it,  having,  as  was  the  fact,  failed 
to  obtain,  through  no  fault  of  his  own,  a  re- 
newal of  the  hotel  licence,  and  he  further  stated, 
as  was  also  the  fact,  that  property  to  a  con- 
siderable value  was  left  in  the  house.  Bdtt  in 
the  circumstances  that  sequestration  was  com- 
petent.    Donald  e.  Leitch,  p.  688. 

Bent— Abatement  in  retpeet  of  Partial  Latt 

of  Subject — Supervenient  Law.  A  house  called 
the  D  Hotel  was  let  for  a  term  of  yean,  the 
missive  of  lease,  inter  alia,  providing  that  "  the 
hotel"  should  bie  put  in  good  habitable  order, 
that  the  licence  then  standing  in  the  name  of 
the  landlord  should  be  transferred  to  that  of 
the  tenant,  that  the  tenant  should  be  bonnd  on 
the  expiration  of  the  lease  to  transfer  the 
licence  to  any  person  elected  by  the  landlord, 
and  that  if  the  tenant  should  be  guilty  of  any 
breach  of  certificate  the  lease,  in  the  option  of 
the  landlord,  should  expire.  During  the  cor- 
renoy  of  the  lease  the  hotel  licence  was  lost, 
not  through  any  fault  of  the  tenant,  bat  from 
a  resolution  of  tiie  licensing  magistrates  to  with- 
draw hotel  licences  in  the  town.  Hdd  that  the 
loss  of  the  licence  did  not  entitie  the  tenant  to 
an  abatement  of  rent.   Donald  e.  Leitch,  p.  688. 

Crofter— Obligation  to  Erect  BuHdingt— 

Conttructon  of.  The  tenant  of  a  croft  of  ten 
acres  under  a  nineteen  years'  lease  bonnd  him- 
self in  the  lease,  inter  alia,  to  erect  a  hooae  on 
the  croft  for  which  he  was  to  receive  payment 
at  the  end  of  his  lease  "if  built  of  stone  and 
lime  and  slated."  He  built  a  house  on  the 
croft,  which  was  not  of  stone  and  lime,  bat  of 
stone  and  clay,  and  was  not  slated,  bat  was 
partly  tiled  and  parUy  thatched.  Hdd  that  he 
had  not  so  fulfilled  bis  obligation  as  to  entitle 
him  to  receive  payment  for  the  house  at  the 
end  of  the  lease.  Skinner  v.  Lord  Saltoan, 
p.  696. 

Benundaiion  of  Olaimt  by  Two  Tenantt, 

One  of  uAofn  wat  Previoui  Tenant.  The  lease 
of  a  small  croft  in  favour  of  two  tenants  con- 
tained this  clause — "  Further,  the  tenants  hen- 
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by  renonnoe  and  give  np  all  olums  in  respect 
of  houses  and  dykes  on  the  said  croft,  and  bind 
themselTes  and  their  foresaids,  at  their  own 
expenses,  to  maintain  and  uphold  the  same  in 
good  lepair  during  the  currency  of  this  lease, 
and  at  its  expiry  to  leaye  the  same  to  the  pro- 
prietor or  incoming  tenant."  Of  the  two  ten- 
ants one  bad  been  sole  tenant  nnder  the  former 
leaae.  (^utttien,  'Whether  this  clause  imported 
a  renunciation  by  this  tenant  of  claims  arising 
to  him  nnder  the  former  lease,  or  whether  the 
elaims  renonnoed  mast  be  claims  in  which  both 
tenants  were  creditors?  Skinner  v.  Lord  Sal- 
tonn,  p.  596. 

Liaae — Ytrbal  AUtraiSon.  The  tenant  of  a  small 
eroft  under  a  nineteen  yean'  lease  became  bound 
in  the  lease  to  erect  a  house  on  the  croft,  for 
which  be  was  to  receive  payment  "if  built  of 
■tone  and  lime  and  slated. "  The  h<>uBe  erected 
was  of  stone  and  clay,  and  was  partly  tiled  and 
partly  thatched.  Opinion  {per  Lord  Buther- 
fnrd  Clark)  that  it  was  incompetent  to  prove  a 
verbal  agreement  by  the  landlord's  factor  that 
the  tenant  should  receive  payment  even  for 
this  honae.  Skinner  v.  Lord  Saltoun,  p; 
595. 

Ddtrmfyiatiim  of  Tenancy— AgrieuUvral 

HMing*  (Seotkmd)  Act  1883  (46  and  47  Viet. 
i»B.  62)  — IVrm  of  Whitiunday,  Old  Style, 
Sea  Stile— Aet  1690,  tap.  99— Act  169S,  eap. 
24.  The  outgoing  tenant  of  a  farm  held  under 
a  lease  for  nineteen  years,  the  date  of  the  ter- 
mination of  which  was  the  term  of  Whitsunday 
1885,  gave  notice  to  his  landlord  of  his  inten- 
tion to  claim  compensation  for  permanent  im- 
provements executed  by  him  on  his  holding, 
nnder  the  Agrienltnral  Holdings  (Scotland)  Act 
1883,  wfaieh  provides  that  a  tenant  shall  not  be 
entitled  to  compensation  thereunder  "unless 
tour  months  at  least  before  the  determination 
of  the  tenancy"  he  gives  notice  of  claim.  The 
notice  of  claim  was  sent  on  2l8t  January. 
Hdd  that  by  the  local  custom  and  the  actings 
of  the  parties  proceeding  thereon,  it  appeared 
that  they  intended  by  "the  term  of  Whitsun- 
day" to  mean  that  Whitsunday  old  style  or  the 
26tb  of  Uay  was  to  be  the  term  for  the  expiry 
of  the  lease,  and  therefore  that  the  notice  of 
dsim  was  timeously  given.  Hunter  e.  Fraser 
and  Another  (Barron's  Trustees)  and  Others, 
p.  615. 

Tenant' I  Claim  of  Damage* — Renuneiaiion 

of  Lecue.  The  tenant  of  a  market  garden,  after 
certain  complaints  of  damage  by  flooding 
through  the  landlord's  alleged  fanlt,  got  into 
dilBenlties,  and  renonnoed  the  lease  without 
making  in  the  renunciation  any  reservation  of 
a  elaim  for  damages.  Held  that  he  was  barred 
from  subsequently  insisting  in  such  a  claim. 
George  t  James  Lyon  v.  Anderson,  p.  732. 

Duty  of  Landlord— Drain.    "The  landlord 

of  a  market  garden  provided  a  drain  of  soffi- 
eient  capacity  to  carry  the  natural  flow  of  water 
from  adjoining  lands  belonging  to  him,  also 
let,  and  on  a  higher  level,  through  the  garden. 
Tbe  garden  was  flooded  through  the  drain  on 
the  higher  lands  becoming  choked.  Held  that 
the  dnty  of  cleaning  it  belonged  not  to  the 
landlord  bnt  to  the  tenant  of  the  higher  land, 
and  tiiat  the  landlord  was  therefore  not  respons- 
ible to  the  tenant  of  the  garden.  Gteorge  & 
Jamea  Lyon  v.  Anderson,  p.  7S2. 


Leate  —  Renuneiaiion  —  Tenant's  Bankruptcy- 
Landlord's  Claim  of  Damages.  A  lease  pro- 
vided that  the  tenant's  bankruptcy  or  insol- 
vency should,  "  in  the  proprietors'  option,  be 
an  irritancy  of  the  lease. "  The  tenant  became 
insolvent,  and  the  landlords  accepted  a  renun- 
ciation of  the  lease,  the  deed  of  renunciation, 
inter  alia,  providing  that  it  was  "hereby 
specially  agreed  that  all  the  rights  and  claims 
of  parties,  whether  of  landlords  or  of  tenant 
or  tenants,  are  reserved  for  settlement  and  ad- 
justment, and  that  the  landlords  shall  in  no 
way  be  prejudiced  by  accepting  this  renun- 
ciation in  place  of  terminating  the  lease  as 
otherwise  therein  provided  for."  The  land- 
lords claimed  damages  in  respect  that  the  ten- 
ant had  given  np  the  lease  before  its  natural 
termination,  and  they  had  been  obliged  to  let 
it  at  a  lower  rent.  Held  that  as  the  acceptance 
of  the  renunciation  was  a  voluntary  act  on  the 
part  of  the  landlords,  and  as  they  had  not  re- 
served a  claim  to  damages,  they  were  not  entitled 
to  the  damages  claimed.  Walker's  Trustees  v. 
Hanson's  Trustees,  p.  864. 

Meliorationt,  Diteount  on,  in   reepeet  of 

Termination  of  Lease  through  Tenant's  Bank- 
ruptcy. A  lease  provided  that  whereas  the  in- 
coming tenant  had  paid  the  waygoing  tenant 
the  sum  to  which  the  waygoing  tenant  was  en- 
titled as  meliorations,  the  incoming  tenant 
bound  himself  to  maintain  the  houses  on  the 
farm  at  the  value  of  £126  and  to  leave  them 
of  that  value  at  least,  "in  which  event  he 
shall  then  be  entitled  to  repayment  of  £63,' 
being  the  sum  paid  to  the  waygoing  tenant, 
and  on  the  other  hand  he  was  to  be  bound  to 
pay  for  any  deterioration  that  might  have  oo- 
oorred.  Tbe  incoming  tenant  became  bank- 
rupt, and  with  consent  of  the  landlord  re- 
nounced the  lease  before  its  natural  termina- 
tion. Held  that  the  landlord  was  not  entitled 
to  discount  on  the  sum  of  £63  in  respect  of 
the  period  of  tbe  lease  still  to  run  but  for  the 
renunciation.  Walker's  Trustees  «.  Hanson's 
Trustees,  p.  864. 

Landlord  and  Tenant — Landlord's  Consent 

to  Astignaiion.  Where  a  landlord  has  right  to 
refuse  to  accept  assignees  of  the  tenant's  it  is 
material  evidence  of  his  consent  to  an  assigna- 
tion that  the  assignee  has  with  bis  knowledge  and 
without  objection  by  him  obtained  possession 
of  the  subject,  but  such  evidence  is  not  con- 
clusive of  his  acceptance  of  the  assignee  as 
tenant,  and  it  may  therefore  be  negatived  by 
the  otiier  circumstances  of  the  case.  Lord 
Elphinstone  v.  Monkland  Iron  and  Coal  Com- 
pany,- p.  879. 

Mineral   Lease  —  Damages,  Pactional  or 

Penal.  By  a  contract  between  landlord  and 
tenant  it  was  provided  that  the  tenant  might 
lay  down  mineral  refuse  on  certain  land,  but 
should  within  a  certain  time  level  and  soil  over 
such  deposit,  and  in  tbe  event  of  failure  to 
do  so  within  the  time  specified,  should  pay 
the  landlord,  to  enable  him  to  complete  the 
work,  "  a  sum  of  money  at  the  rate  of  £100 
per  imperial  acre  for  all  land  covered  with 
slag  and  not  levelled  and  soiled  within  the 
foresaid  period,"  and  interest  was  to  be  pay. 
able  from  the  date  of  failure.  Held  (ret.  judg- 
ment of  Second  Division)  that  the  damage 
here  speoifled  was  not  penal  bat  pactional,  in 
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lespeot  that  there  was  a  siogle  obligation,  and 
the  sun  to  be  paid  bore  a  strict  proportion  to 
the  extent  to  which  it  was  nnfalfilled.  Ob- 
lened  (by  Lord  Watson)  that  when  a  single 
lamp  som  is  made  payable  by  way  of  compen- 
sation on  the  occurrence  of  one  or  more  of 
sevenil  events,  of  which  some  may  occasion 
serioos  and  others  bnt  trifling  damage,  the  pre- 
sumption is  that  the  parties  intended  the  snm 
to  be  penal  and  snbject  to  modification.  Ix>rd 
Elphinstone  e.  Monldand  Iron  aud  Goal  Com- 
pany, p.  879. 

Lm»6.    See  Election  Law —  Valuation  Acts. 

Lega^.    See  Bueeeuion — Husband  and  Wife. 

L^tim.     See  Sueceuion — Parent  and  Child. 

Let  in  Different  Tenement*.     See  Revenue. 

LiabUityfor  Aueigment.     See  Jtailway. 

LiabtiUjffor  Maintenance.    See  Road. 

LtabiUty  of  Contractor.  See  Landlord  and  Ten- 
ant. 

Liability  of  Mother  to  Aliment  her  Child.  See 
Parent  and  Child. 

LiabUity  of  Trustee.     See  Ship. 

Lien.     See  Shipping  Law. 

Lien  for  Work  Done.    See  Ship. 

Life  Iniurance.    See  Hutband  and  Wife. 

Liferent  —  MeUorationi  —  Recompense.  During 
the  subsistence  of  the  liferent  of  the  husband 
under  the  above-mentioned  trust-deed  the  tms- 
tee  made  advances  to  him  out  of  the  capital  of 
the  trust-estate,  which  were  expended  on  im- 
provements on  the  estate.  At  that  time  the 
husband,  and  also  the  trustee  and  beneficiaries, 
were  under  common  error  in  thinking  that  the 
husband  was  fiar  of  the  estate,  and  that  the 
estate  was  open  to  bis  debts.  In  an  account- 
ing with  the  beneficiaries  the  trustee  claimed 
credit  for  these  advances.  Held  that  the  cir- 
cumstances were  sufBcient  to  rebut  the  ordi- 
nary rule  that  a  liferenter  is  to  be  presumed, 
in  improving  the  subject  of  his  liferent,  to  do 
so  for  the  purpose  of  enhancing  his  own  en- 
joyment of  the  estate  ;  Uiat  therefore  the  bene- 
ficiaries were  not  entitled  to  take  the  property 
without  making  recompense  to  the  extent  to 
which  the  estate  was  benefited ;  and  that  the 
trustee  was  entitled  to  take  credit  for  his  ad- 
vances which  were  shown  to  have  increased  the 
estate  in  value.  Morrison  and  Others  «.  Allan 
(Gerrard's  Trustee),  p.  846. 

Liferent  and  Fee.    See  Trwit. 

light.    See  Propeiiy. 

Limitation.    See  Election  Lou. 

Liquidation.    See  PuUie  Company. 

Literary  Property.     See  Property. 

litis  contestatio.     See  Jtuticiary  Catei. 

Loan — Proof—  Writ  or  Oath,  Evidence  on  which 
a  loan  of  money  to  a  deceased  person  was  held 
proved  although  no  writ  under  the  hand  of  the 
alleged  debtor  acknowledging  the  loan  was  pro- 
duced.    Laidlaw  v.  Shaw,  p.  598. 

«•<»/—  Tntit. 

Local  Custom.    See  Ship. 

Looatio  opfrarum.    See  Sale. 

Loch.    See  Property. 

Locus.     See  Juttieiary  Oa$e$. 

Lodger.    See  Election  Lau. 

Lodging*  a»  Part  Salary  for  Servieet.  Bw  Election 
Laa. 

Lunar  or  Calendar  Month.  See  JutUeUtry  Case*. 

Magiitraie*.    See  Burgh. 


Malice.    See  Beparation. 

Mandate.    See  (M^ation. 

Man  Run  Over  in  Street.    See  Reparation. 

Market.    See  Burgh. 

Marriage-Contract  —  Provision*  to  Widow  and 
Children — Trust— Jns  crediti.  By  antenuptial 
contract  of  marriage  the  husband  bonnd  him- 
self and  his  heirs  and  executors  to  make  pay- 
ment to  his  wife  in  the  event  of  her  snrvivance 
of  a  free  yearly  annuity  of  £100,  and  also  to 
pay  £30  as  an  allowance  for  mournings.  In 
security  pro  tantp  of  these  obligations  the  hus- 
band assigned  to  trustees  a  policy  of  insurance 
upon  his  life  for  £500.  The  trustees  were  em- 
powered to  uplift  and  re-invest  the  contents  of 
the  poUoy  on  security  in  trust  for  behoof  of  the 
widow  in  liferent,  and  the  children  in  fee. 
There  were  children  of  the  marriage,  which 
was  dissolved  by  the  husband's  death,  leaving 
as  his  only  estate  (with  the  exception  of  house- 
hold furniture)  the  policy  of  insuranoe.  The 
trustees  uplifted  the  contents  of  the  policy  and 
invested  the  amount  in  a  bond  and  disposition 
in  security.  Eeld  that  the  trustees  were  not 
bonnd  to  pay  out  of  the  trust  funds  the  allow- 
ance of  £S0  for  mournings,  or  the  annuity  of 
£100,  except  as  regarded  the  interest  accruing 
upon  the  proceeds  of  the  policy  of  insuranoe. 
Hntoheson'a  Trustees  v.  Hutcheson,  p.  653. 

See  FaeuUiy  and  Powers- Parent  and  Chili 

— Husband  and  Wife. 

Master  and  Servant— Beparation — Known  Dan- 
ger— Bdeearuy— Averment  suffleient  to  Entitle 
to  an  I**ue.  In  an  action  of  reparation  by  the 
personal  representative  of  a  workman  against 
an  employer  for  personal  injuries  resulting  in 
death,  caused  by  the  alleged  unsafe  state  of 
the  premises  on  which  the  workman  was  em- 
ployed, averments  not  amounting  to  an  allega- 
tion that  not  only  did  the  master  know,  but 
that  the  servant  was  ignorant  of  the  danger, 
held  relevant  and  sufiScient  to  entitle  the  pur- 
suer to  an  issue.  Hacleod  v.  The  Caledonian 
Bailway  Company,  p.  68. 

Beparation  —  NegUgenu  —  BmpUiyen 

Liability  Act  1880  (43  and  44  YUst.  e.  *2), 
*ee.  1,  sub-*ee.  2  —  Dtfeet  in  We^f.  A 
heavy  screw  propeller-blade  which  was  to  be 
removed  from  a  foundry  was  placed  on  a  four- 
wheeled  bogie,  and  for  steadiness  attached  to 
the  joists  by  a  block  and  tackle.  Part  of  the 
ground  over  which  the  bogie  was  to  be  drawn 
was  uneven,  bnt  was  filled  up  by  slips  of  wood 
covered  with  an  iron  plate,  lite  foreman  in 
charge  of  the  operations  placed  a  workman  be- 
hind the  bogie  to  assist  in  setting  it  in  motion 
with  an  iron  pinch,  and  ordered  the  men  to 
draw  away  the  bogie ;  the  slips  of  wood  gave 
way  and  i^e  bogie  ran  somewhat  forward  from 
under  the  blade,  which  swung  back  on  the 
tackle  and  injured  the  workman  placed  behind 
the  bogie.  In  an  aotion  against  the  injured 
man's  employers,  the  Court  awarded  damages, 
holding  that  the  accident  was  attributable  to 
the  foreman's  fault  in  allowing  the  blade  to 
remain  attaohed  to  the  chain,  in  placing  the 
workman  behind  the  bogie  while  the  blade  so 
attaohed  was  being  carried  on  it,  and  in  not 
having  seen  that  the  uneven  ground  was  pro- 
perly filled  np  before  the  operatimis  were  per- 
formed. Bowie  V.  Sobert  Bankin  ft  CJompany, 
p.  706. 
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Matter  and  Semant.  Beo  B»parati(m—A^eemmt$ 
and  CoiUraeU. 

MaUer  of  Fact.    Bee  BiU  of  BxetpUont. 

Meature  of  LiabOUy  for  Indigent  BAUive.  Xbe 
liability  of  •  father  for  aliment  to  his  indigent 
son  is  not  a  mere  liability  to  gire  such  sap- 
port  as  the  parish  would  give,  and  so  a  mere 
obligation  to  lelieTe  the  parish,  bat  is  an  ob-  I 
ligation  relatire  to  the  poution  in  life  of  the 
parties.  Obtereationt  per  Lord  President  on 
the  principle  laid  down  in  the  oase  of  T?iom  t. 
JUadcemie,  2d  December  1884,  8  Maopb.  177. 
Smith  V.  Smith,  p.  92. 

j/eliorationt.     See  HxtOand  and  Wife— Liferent. 

MelioratumM  by  Hxubandon  Wife' i  Property  found 
Claim  of  Seeompente.    See  Huibani  and  Wife. 

Mdiorationi,  Diteount  on,  in  reipeet  of  Termina- 
tion of  Leaee  through  Tenant'i  Bankruptq/. 
See  lUoM. 

Mineralt.  See  Superior  and  Vaeial — Valuation 
Com*. 

Mineral  Leaie.     See  Lean. 

Mint*  amd  Mineral:     Bee  RaUux^. 

Minutee  of  Meeting.    See  Procf. 

Miaadtenture.     See  Beparation. 

Mitdeeeriplion.     See  Sole. 

Mode  of  EMmating  Gaeualty.  See  Superior  and 
Vcuial. 

Uodas.     See  JuHieiary  Caie*. 

Money  Directed  to  be  Entailed.     See  Entail. 

Moveable*.    See  Superior  and  Vatial. 

MulUpl^aoinding.     See  Proeeti. 

Mutual  Brror.     See  Sale. 

Mutual  OaNe.    See  Proper^. 

Negatitie  Servitude.    See  Property. 

Negligenee.    See  CvVpabU  Bomieide— Beparation 

— Matter  arul  Sereani. 
NegUgent  U*e  of  Properly.    Bee  Beparation. 
Neighbourhood.    Bee  Property. 
Ne  lominibns  offioiatai.     See  Property. 
Satiee.     See  BeparaUon. 
NoUee  «f  Withdrawal.    See  Partnenhip. 
Ifotation.    See  BiU  ofBkeehange. 
Nutmnee.    See  Property. 

Obligation— DtUvery— Mandate— Death  <)f  Signa- 
tory of  Bond  before  it  wu  Delivered.    A  bond 
for  money  to  be  adyanced  was  snbsoribed  by 
one  of  the  co-obligants,  who  thereafter  died 
while  the  bond  was  in  the  hands  of  the  agent 
of  the  boitowers,  and  before  it  had  been  de-   < 
lireied  to  the  lenders.     The  borrowers'  agent   i 
thereafter  delivered  the  bond  to  the  lenders   ' 
in  retnm  for  the  money.    Held  that  the  implied 
mandate  to  the  borrowers'  agent  to  deliver  had 
fallen  by  the  death  of  the  obligant,  and  that   I 
therefore  the  bond  most  be  considered  as  nu-    | 
deliveied  in  a  qnestion  with  his  representatiyes. 
Life  Association  of  Scotland  v.  Campbell  Smith    ' 
and  Others,  p.  632.  I 

Obligation  of  Proprietor  of  Harbour  to  Exhibit  j 
Lighii.    See  Harbour.  \ 

Obligalion  to  Aetign.     See  Bankruptcy. 

(ligation  to  Erect  BuHdingt.     See  Leaee. 

Obitruetion  of  Thoroughfare.  See  Juttidary 
Catee. 

Occupier  of  Line.     Bee  Bailway. 

OffJcd  Log.    See  Justiciary  Caeet. 

OfficialMarkon Baekof Paper.  Bee  Election  Law. 

Omimon  to  Lodge  PrirUe  in  Due  Time.  Bee 
Proeeu. 


Operation*  by  Proprietor  on  hi*  Oum  Ground 
Gauging  Danger  to  a  Neighbour.  See  Bepara- 
tion. 

Opprettion.     See  Ju*tieiary  Oa*et. 

Order  for  Viete  btfore  doling  Seeord,  See  Pro- 
eeu. 

Order  Beveried    See  Foreign. 

Order  to  Stay  Proceeding*.     See  Public  Company. 

Order  to  vhieh  Workman  Bound  to  Obey.  See 
Beparation. 

Ordinary  Precaution  in  Bemoving.  See  Bepara- 
tion. 

Overdraft.     See  Bank. 

Owner  of  Beereation  Ground*  Knowingly  and 
WUfuUy  Permitting  Betting.  See  Juttidary 
Gate*. 

Pactom  de  retroyendendo.  See  Ditpeiition  ex 
facie  abidute,  uith  Back-Bond. 

Parent  and  Ghild~Cu*tody  of  OhUd—SemoKU 
of  C^Ud  out  of  Juriedietion — Sequettration  of 
Wife'*  Income  while  in  Concealment  to  Avoid 
Juritdietion  of  Court.  Frocedore  in  a  petition 
by  a  father  for  the  costody  of  his  children, 
where  it  was  alleged  that  the  respondent  (the 
mother)  had  removed  them  oat  of  the  jnris- 
diction  of  the  Coart.  Hoes  v.  Boss  and  Others, 
p.  1. 

AUment—LiabSity  of  Mother  to  Aliment 

her  GhUd—Cott  of  Maintenanee— Set-off.  A 
widow  on  her  husband's  death  was  decerned 
his  execntriz,  and  the  money  left  by  him 
was  continued  in  his  basiness.  Held  that 
in  accoonting  some  years  afterwards  with  a 
daughter  who  had  continned  to  reside  with 
her,  for  her  sliare  of  the  estate,  the  widow  was 
entitled  to  set  off  against  the  daaghter's  claim 
for  interest  on  her  share  the  expense  of  main- 
taining her  while  she  continned  to  live  in 
family  with  her.  Obtervaiioni  {per  Lord  Presi- 
dent) on  the  case  of  Oalt  v.  Beid,  8  S.  332, 
and  upon  the  respective  liabilities  of  a  father 
and  of  a  mother  for  aliment.  Henderson  v. 
Pairgrieve,  p.  66. 

-Aliment.     Held  that  a  son  whose  father 


had  famished  him  with  a  good  education  and 
had  entered  him  on  a  learned  profession, 
could  not  claim  an  allowance  to  enable  him 
to  live  apart  from  his  father  in  order  to 
prosecute  his  profession.  Smith  «.  Smith,  p. 
92. 

-Marriage  -  Contract  —  Second    Marriage, 


Bea*onable  Provieion  to  Children  of.  A  father 
by  his  marriage-contract  conveyed  the  fee 
of  his  whole  estate  to  the  children  of  the 
marriage.  His  wife  having  predeceased  him, 
leaving  children,  he  married  again,  having,  in 
contemplation  of  the  second  marriage,  boand 
himself  by  antenuptial  contract  to  pay  to  the 
"child  or  children  of  the  said  intended  marriage, 
and  their  lawful  issue,  such  a  sum  or  capitrl 
amount  as  the  means  at  his  disposal  shall 
enable  him  to  provide  or  pay  as  aforesaid, 
regard  being  had  always  to  the  rights  and 
interests  of  his  children  by  his  former  marriage, 
and  to  the  obligations  incumbent  on  him  by 
the  contract  of  marriage  entered  into  betwixt 
him  and  his  former  wife. "  He  died  sarvived 
by  issue  of  both  marriages,  and  leaving  a  trust- 
disposition,  the  effect  of  which  was  that  after 
certain  Bpecial  legacies  to  the  children  of  the 
first    family  he  divided   his  estate  so    that, 
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taking  into  aoooont  fnnds  ooming  to  the  child- 
ren from  other  sonroeg,  the  children  of  the 
first  marriage,  of  'whom  there  were  three, 
would  have  in  all  about  the  same  funds  as  the 
children  of  the  second,  of  whom  there  were 
fire.  The  children  of  the  first  marriage  sought 
to  haye  it  found  that  they  were  entitled  under 
the  first  contract  of  marriage  to  the  whole 
funds  he  left  at  his  death.  Held  that  he  was 
entitled,  notwithstanding  the  obligation  there- 
in contained,  to  make  reasonable  provision  for 
his  second  family,  and  that  the  provision  made 
was  reasonable,  and  ought  not  to  be  interfered 
with.  Baldane  (Wallace's  Onrator)  and  An- 
other V.  Wallace's  Trustees,  p.  119. 

Parent  and  ChiUlr-Outtody  cf  OhOdr-Father't 
Right  to  Giutodg.  A  father  placed  his  two 
children  under  the  care  of  their  paternal  grand- 
father, a  Protestant  clergyman,  and  for  six  years 
they  remained  in  his  house,  and  were  in 
great  part  maintained  and  educated  by  him. 
Thereafter  the  father  desired  to  resume  their 
custody ;  the  grandfather  opposed  this,  on  the 
ground  that  the  father,  who  had  become  a 
Boman  Oatholio,  was  in  poverty  and  unable 
to  maintain  them,  and  that  it  would  be  dan- 
gerous to  their  health  if  they  were  restored  to 
him.  It  appeared,  however,  that  the  father 
had  provided  for  the  future  board  and  educa- 
tion of  the  children.  The  Court  ordered  the 
children  to  be  delivered  up  to  their  father  in 
leapect  that  he  was  acting  within  his  legal 
right  as  father  in  resuming  their  custody. 
Leys  e.  Leys,  p.  884. 

Sueeettion—Deglination — Pertonal   Bond. 

A  bond  was  taken  by  a  father  bearing  that 
the  sum  contained  in  it  had  been  advanced 
by  himself  and  his  son,  and  was  to  be  pay- 
able to  himself  and  his  son,  and  the  survivor, 
and  their  or  his  executors,  administrators, 
or  assignees.  The  father  died  leaving  a  general 
settlement,  executed  after  the  date  of  the  bond, 
by  which  he  directed  his  trustees  to  pay  any 
legacy  bequeathed  by  any  writing  under  his 
lumd  however  informal  or  defective.  Held  (1) 
that  the  bond  was  not  of  the  testamentary 
character  referred  to  in  this  clause ;  but  (2) 
that  the  effect  of  it,  proprio  vigore,  was  a 
special  destination  to  the  son  of  the  sum  in  it, 
which  remained  operative  and  effectual  not- 
withstanding the  subsequent  general  settle- 
ment Connell's  Trustees  e.  Mrs  Oounell's 
Tmstees,  p.  857. 

Legitim—DiieharM  of  Leoitim  —  AtUe- 


nuptiai  Coniraet  of  Father— Heir- ApparmU 
—Aberdeen  Aet  (6  Oe».  IV.  e.  8T)  —  E!niaa 
Amendment  Aet  1848  (11  and  13  Viet.  e.  36). 
By  antenuptial  contract  of  marriage  an  heir 
of  entail  in  possession  bound  himself  and  the 
heirs  of  entail  who  should  succeed  him  in  the 
entailed  estates  to  pay  to  the  child  or  children 
of  the  marriage,  other  than  and  excluding  the 
heir  who  should  succeed  to  him  in  the  entailed 
estates,  certain  provisions.  Tutors  and  cura- 
tors were  appointed  to  snoh  of  the  children 
of  the  intended  marriage  as  should  be  in 
pupillarify  or  minority  at  the  husband's  death, 
and  they  were  directed  to  maintain  and  edu- 
cate suitably  the  heir  who  should  succeed  him, 
and  keep  up  an  establishment  for  him  till  he 
reached  majority;  "which  provisions  before 
conceived  in  favour  of  the  children  of  thia 


marriage  are  hereby  declared  to  be  in  fall 
satisfaction  to  them  of  all  bairns'  part  of  gesur, 
legitim,  portion  natural,  security,"  &e.  Th« 
eldest  son  of  the  marriage  succeeded  under  tbe 
entail  and  also  claimed  legitim.  Meld  (aJT. 
judgment  of  First  Division)  that  the  maniag«- 
oontraot  contained  no  provision  for  him  in 
lien  of  legitim,  and  therefore  that  he  was  not 
excluded  by  the  contract  therefrom.  H^d, 
further,  that  the  provisions  for  children  made 
by  the  father  in  his  marriage-contract  under 
the  Aberdeen  Act  not  being  or  being  capable 
of  being  (without  the  father's  consent)  avail- 
able to  the  eldest  son,  they  were  not  effectual 
to  confer  an  interest  in  him  under  the  contract 
in  consideration  of  which  legitim  could  be 
excluded;  and  (2)  that  assuming  that  nader 
the  Entail  Amendment  Act  1848  the  father 
could  have  disentailed  the  estates,  a  right  to 
share  in  the  marriage-contract  fund  provided 
to  children  would  not  thereby  have  been 
conferred  upon  the  heir,  and  therefore  that 
in  no  view  was  anything  provided  under  the 
contract  in  his  favour  in  discharge  of  legitim. 
Earl  of  Eintore  i>.  Countess-Dowager  of  Kin- 
tore  and  Others,  p.  877. 

Pttrliamentary  Eteetion.    See  Election  Lam. 

Parole  Evidenee.    See  Sueeettion—Partnonilup. 

Partial  Ineanity.    See  3ueee»$ion. 

Partnerihip—Diuolution — Notice  tf  Withdrawal 
— Buffleienq/  ofNoUee — Retiring  Piartner't  Lia- 
hSity.  O,  a  partner  of  a  firm,  retired,  the  bnsi- 
ness  continuing  to  be  carried  on  in  the  firm's 
name.  Held,  in  a  question  with  a  person  who 
had  been  a  customer  of  the  firm  during  G's 
connection  with  it  and  afterwards,  that  O  was 
not  freed  from  liability  for  its  debts  incurred 
after  he  had  ceased  to  be  a  partner  by  reason 
of  having  sent  to  tbe  customer  a  trade  circular 
which  contained  the  information  that  be  was 
no  longer  a  partner,  but  which  was  mainly 
concerned  with  other  trade  matters.  If  enziea 
V.  Girdwood  4:  Forrest  and  Others ;  Blaoks  v. 
Girdwood  k  Forrest  and  Others,  p.  161. 

Election— Bar.     A  creditor  of  a  seqaes- 

trated  firm  claimed  in  the  sequestration,  reserv- 
ing in  his  claim  his  rights  against  G.,  who  had, 
as  he  knew,  been  a  partner  but  had  retired, 
and  not  sufficiently  intimated  his  retiral.  Sub- 
sequently the  claim  was  withdrawn  without 
having  been  ranked.  Hdd  (flff.  judgment  of 
Lord  Kinnear)  that  assuming  it  to  be  the  law 
of  Scotland  that  a  creditor  must  in  such  cir- 
cumstances elect  whether  to  enforce  the  liability 
which  the  retiring  partner  is  barred  tttaa  dis- 
puting, or  that  of  the  firm  from  which  he  hu 
retired,  there  had  been  no  such  election  by  the 
lodging  of  the  claim.  Opinion  (^per  Lord 
Kinnear)  that  a  creditor  mnat  in  sn^  oircujn- 
stanees  make  his  election.  Opinions  contra  per 
Lord  Justice-Clerk,  Lord  Young,  wad  Loid 
Oraighill.  Henzies  v.  Girdwood  &  Forrest  and 
Others;  Blacks  v.  Girdwood  &  Fonrast  and 
Others,  p.  161. 

Debt   Due   by   Diueliiei  Finn  — Action 

againt  one  Partner— Competenen—Proeeee. 
Held  that  an  action  against  one  partner  of  a 
firm,  which  has  been  dissolved,  for  payment 
of  a  debt  alleged  to  be  due  by  the  firm,  is 
incon^aetent.     M 'Naught  v.  Milligan,  p.  236. 

Unineorporaied  Gompantt—Sal»4ifButinm 

—Diuolution— Burgh*  {BcMand)  Oae  Supply 
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Act  1876  (89  and  40  Viet.  cap.  49),  tea.  20  and 
31 — Ultra  Tirea.  A  joint-stock  company  was 
fonned  in  1 839  to  supply  the  bnrgh  of  Kilsyth 
with  gas,  the  second  article  of  the  deed  of  co- 
partnery providing  that  it  was  to  continue  for 
the  space  of  twenty-one  years,  at  the  end  of 
which  period  it  was  farther  provided,  under 
azticle  80,  that  the  partners  might  prorogate 
the  period  to  any  number  of  years  they  should 
thixik  proper,  or  in  their  option  dissolve  sooner, 
but  neither  the  prorogation  nor  the  dissolution 
was  to  take  place  unless  proposed  by  a  motion 
nude  and  not  negatived  at  two  meetings  duly 
•dvertised  in  certain  specified  newspapers,  and 
by  circular  to  all  the  shareholders  advising 
them  of  the  business  to  be  taken  up,  with  a 
month's  interval  between  them,  which  two 
meetings  must  sanction  the  dissolution  by  a 
two-thirds  majority  of  those  present  or  voting 
by  proxy.  The  contract  was  never  prorogated, 
bat  the  company  continued  to  carry  on  the 
bosuieas  till  1884,  when  the  Police  Gommis- 
sioners  of  the  burgh  proposed,  and  subse- 
quently agreed  with  the  directors,  to  take  over 
the  whole  plant  of  the  company  conform  to 
minute  of  sale,  which  proceeded  on  the  narra- 
tive that  the  Oommissionen  were  about  to 
adopt  the  Buighs  Gas  Supply  (Scotland)  Act 
1876,  which  in  fact  they  subsequently  did 
adopt  Sections  20  and  21  of  the  latter  Act 
empower  the  commissioners  to  buy  such  a  con- 
cern on  condition  that  the  company  agree  by 
at  least  three-fonrths  of  the  shareholders.  The 
Bale  was  confirmed  by  the  company  at  two 
meetings,  which  were  not  called  under  the  pro- 
visions of  section  80  of  the  contract.  Two  of 
the  shareholders  of  the  company  raised  action 
of  reduction  of  the  minute  of  sale  on  the 
gronnda  (1)  that  there  being  no  power  of  sale 
in  the  original  contract  of  copartnery,  the  deed 
was  uUra  viret  of  the  directors ;  (2)  that  the 
alleged  sale  being  virtually  a  dissolution  of  the 
copartnery,  could  only  be  made  in  terms  of 
elauae  30,  the  procedure  enjoined  by  which  had 
not  been  followed.  The  Court  tuftained  the 
minute  of  sale  on  the  grounds  (1)  that  the  con- 
tract not  having  been  prorogated,  was  a 
partaenbip-at-will,  and  that  the  terms  of  clause 
80  being  inconsistent  with  such  a  partnership, 
did  not  require  to  be  observed  in  carrying  out 
the  sale ;  (2)  that  the  sale  bearing  to  be  sanc- 
tioned by  a  unanimous  meeting  of  shareholders 
called  for  that  purpose  was  valid  in  respect  of 
seetioiu  20  and  21  of  the  Burghs  Gas  Supply 
(Scotland;  Act  1876,  thotigh  the  adoption  of 
that  Act  was  only  in  contemplation  at  the  date 
of  sale  and  did  not  take  place  till  after  it. 
Brown  and  Another  ».  Lennox  and  Others,  p. 
366. 
Partnenhip—ContraetofCopartnert/—ParoUEvi. 
denee — Proof.  Acontractof oopartneryprovided 
that  the  annual  balance-sheet  when  docqueted, 
or  if  not  docqueted,  after  the  expiry  of  two 
months  without  objections  being  stated,  should 
be  conclusive  between  the  partners.  The  part- 
ners acted  in  conformity  with  the  provisions  of 
the  contract  for  nine  years.  On  the  death  of 
one  of  them  his  trustees  sued  the  surviving 
partner  for  a  balance  which  they  alleged  was 
due.  by  the  firm  to  the  trust-estate.  The  de- 
fender averred  that  he  had  signed  the  balance- 
sheet  on  the  nndeistanding  that  a  verbal  agree- 


ment should  have  effect,  and  that  the  yalua- 
tions  upon  which  the  balance-sheets  were  based 
were  utterly  inaccurate.  EeUL  that  it  was  in- 
competent for  the  defender  to  prove  these 
averments  prouX  de  jure.  Barr's  Trustees  v. 
Barr  ft  Shearer,  p.  778. 

Parinenhip — DitioluUon — PartnenHp-at-  Will — 
Tacit  Bdoeation.  Where  there  is  a  partnership 
for  a  term  of  years,  and  it  is,  after  the  expiration 
of  the  term,  continued  at  will,  the  presump- 
tion is  that  the  new  partnership  is  on  the 
terms  of  the  old  so  far  as  applicable,  but  so 
far  only.  A  clause  in  a  contract  of  partnership 
provided  that  "if  within  three  months  before 
the  termination  of  this  contract  the  whole 
partners  of  the  company  shall  not  have 
agreed  to  carry  on  the  business  thereof,  any 
one  or  more  of  them  who  may  be  desirous 
of  retiring  shall  be  entitled  to  do  so,  and 
shall  immediately  on  the  completion  of  the 
balance  after  mentioned  be  paid  out  by  the 
partners  electing  to  continue  the  business  his 
share  in  the  concern  as  the  same  shall  be 
ascertained  by  a  balance  of  the  company's 
books  as  at  the  termination  of  the  contract, 
to  be  completed  within  not  more  than  three 
months  from  said  termination,"  and  it  pro- 
vided for  a  certain  mode  of  winding-up  if 
the  partners  wished.  The  time  for  which 
the  contract  was  to  run  expired,  and  the 
business  was  carried  on  as  a  partnership-at- 
will.  Hdd  (alt.  judgment  of  First  Division) 
that  this  provision  as  to  three  months  from 
a  fixed  period,  the  termination  of  the  original 
contract,  were  inapplicable  to  a  partnership- 
at-will,  and  therefore  that  that  article  was  not 
carried  into  the  partnership-at-will.  Neilson 
V.  Mossend  Iron  Company,  p.  867. 

Partnerihip-at-'Wtll.     See  Parinerthip. 

Patent — Bpecijieation — Infringement.  The  speci- 
fication uf  a  patent  for  the  invention  of  "im- 
provements in  pumping  engines "  set  forth 
that  this  was  to  be  accomplished  by  arranging 
the  pump-case  "with  the  suction  and  discharge 
pipes  to  swivel,  so  that  the  suction  and  dis- 
charge pipes  can  be  set  at  any  angle  without 
interfering  with  the  driving  engine,"  and  the 
claim  of  novelty  was  "the  arranging  the 
pump-case  to  swivel  substantially  as  herein- 
before described,  with  reference  to  the  accom- 
panying drawings,  for  the  pnrixMie  specified." 
The  arrangement  referred  to,  which  was  de- 
scribed in  the  specification,  consisted  of  several 
pieces  of  mechanism,  none  of  which  were 
claimed  as  novel.  The  pump-case  and  motor- 
frame  were  cast  separately  with  oircnlar  flanges 
corresponding  to  each  other  so  that  they 
might  be  bolted  together ;  as  the  pump-case 
v^  made  to  overhang  the  motor-frame,  there 
was  a  trunnion  or  check  and  turned  hollow 
boss  projecting  from  the  flange  of  the  pump- 
case  which  fitted  into  a  hole  in  the  flange  of 
the  motor-frame,  and  thus  the  concentricity  of 
the  pump-case  with  the  driving  shaft  was 
maintained  ;  there  was  cut  in  the  flange  of  tho 
pump-case  an  annular  slot  with  a  T-shaped 
section  into  which  fitted  the  heads  of  the  bolts, 
which  passed  through  holes  in  the  other  flange, 
and  which  were  secured  to  it  by  nuts ;  these 
bolts  were  capable  of  moving  round  the  annular 
slot,  but  not  of  being  palled  out ;  the  restilt 
was  that  the  pomp-case  could  be  freely  rotated 
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by  slaokening  the  sorews,  and  oonld  be  fixed  kt 
•ny  and  every  angle  by  clasping  the  two  flanges 
together.  It  waa  alleged  that  this  patent  had 
been  infringed  by  the  constrnction  of  pumps 
in  which  the  pomp-  ease  waa  made  to  overhang, 
and  was  attached  to  the  motor-frame  by  means 
of  bolts  passing  throogh  holes  drilled  into  the 
flanges,  by  which  arrangement  it  was  alleged 
to  be  possible,  if  the  bolt-holes  were  equi- 
distant, to  turn  the  pnmp-case  to  certain 
de&nite  angles  by  taking  ont  and  replacing  the 
bolts  in  snccessive  positions.  Held  (following 
Harritont  v.  And«nton  Foundry  Company, 
Joly  2,  1875,  2  B.  857,  reo.  Jane  20,  1876, 
8  B.  (H.  of  L.)  55)  that  in  law  to  oonstitnte  an 
infringement  of  such  a  combination  the  whole 
combination  most  be  nsed,  and  that  the  in- 
ventor's combination  minru  an  essential  part 
of  it  was  no  longer  the  combination  patented, 
and  that  therefore,  even  assuming  the  defen- 
ders' pnmp-case  oonld  be  rotated  to  certain 
definite  angles,  his  arrangement  was  essentially 
different  from  the  porsuer's,  as  it  would  not 
enable  the  pump-case  to  be  swivelled  to  any 
and  every  angle,  and  required  in  its  use  inter- 
ference with  the  driving  engine,  which  it  was 
a  characteristic  of  the  puisner's  invention  not 
to  require ;  further,  that  it  bad  not  been  proved 
that  the  defender's  pumps  would  accomplish 
any  snch  result  as  that  ascribed  to  them  by  the 
pursuer.  Obierved  (per  Lord  President)  that 
an  infringer  by  merely  omitting  some  Imma- 
terial part  of  the  mechanism  described  in  the 
specification,  or  substituting  for  such  imma- 
terial part  some  mechanical  eqniVAlent,  will 
not  escape  conviction  if  his  machine  contain 
all  the  essential  and  characteristic  features  of 
the  patented  combination.  Gwynne  v.  Drys- 
dale  &  Oompany,  p.  465. 

Patent.    See  Agent  and  CUent. 

Pawperum.    See  Election  Law. 

Payment.    See  Hiui)and  and  Wife— Property. 

Pt^fment  by  Initalment*.    See  aale. 

Payment  by  Order  of  Engliih  Court.  See  Foreij/n. 

Payment  in  Cath.    See  Bankruptey. 

Pertonal  Bond.    See  Parent  and  Child 

Pertowd  Injury.     See  Reparation. 

Pertonal  LialnlUy  of  Truttee.  See  Bankruptey— 
TrutU 

Pertonal  or  TranmAmble.    See  Agreement. 

Pertonation— Double  Voting.  A.  voter  was  quali- 
fied in  two  different  burghs  forming  part  of  a 
constituency.  He  voted  in  each  nnder  the 
belief  that  be  was  entitled  to  do  so.  The 
Court,  holding  on  a  proof  that  the  case  was  not 
one  of  personation,  but  of  mistake,  admitted 
the  first  given  of  the  votes,  and  struck  off  the 
other.     Anstruther  v.  Williamson,  p.  398. 

Petition  for  Authority  to  Beeord  Decree  of  Valua- 
tion of  Teindi.     See  Teindt. 

Petition  for  Sequettration.     See  Bankruptey. 

Petition  to  Strike  Name  off  Boll.     Bee  Law-Agent. 

Plea.    See  Proeeu. 

Poinding  of  the  Ground  See  Bankruptey — 
Public  Oompany— Diligence— HerUdble  Credi- 
tor. 

Police  Aueitment.     See  Valuation. 

Policy  on  Butbandt  Life  for  Wtfe'i  Separate  Use. 
See  Hutband  and  Wife. 

Pontages.     See  Boad. 

Poor's  BoU —  Where  Reporters  on  Probabilis  causa 
litigandi  are  Equally  Divided  in   Opinion — 


Decision  Adverse  to  Applieantin  Sheriff  Court — 
A. 8.,  November  21,  I8i2.  Where  the  reporters 
on  the  probabilis  causa  litigandi  reported  to  the 
Court  that  two  of  them  were  of  opinion  that 
an  applicant  had,  and  that  two  of  them  were 
of  opinion  that  she  had  not,  a  probabilis  eaiua, 
the  Court,  on  the  gronnd  that  the  applicant  had 
already  two  judgments  in  the  Inferior  Conrt 
adverse  to  her  case,  refuted  to  admit  her  to  the 
benefit  of  the  poor's  roU.  Carr  e.  The  North 
British  Bailway  Oompany,  p.  68. 

Poor's  BoU.    See  Proeeu. 

Possession.  See  Ship — Property— Salmon  Ftsh- 
ings. 

Possesiion  of  Sal/non  during  Close-Time.  See 
JutOdary  Caiet. 

Possession  without  Title.  See  Superior  and 
Vassal. 

Pot^nement  of  Pcqpnent.    See  Sueeettion. 

Power  cf  Appointment.    See  PaetUty  and  Poitert. 

Power  to  Frame  Byelawt.     See  Juttieiary  Case*. 

Power  to  Receive  Money  by  Loan.  See  Pubiie 
Company. 

Poroer  of  Testing.     See  Sueeessioti. 

Power  to  Allow  Market-plaee  to  be  Oted  for  other 
Purposes  than  those  of  a  MarkeL    See  Burgh. 

Power  of  LaneUord  to  Betume  Possession.  Seo 
Valuation  Case*. 

Powers  and  Bights  of  Boad  Trustees.    See  Boad. 

Powers  of  Directors.    See  Pubiie  Company. 

Powers  of  Ooverning  Body  Comtituied  by  Scheme. 
Bee  Truit. 

Preter^tion— Triennial  Prescription— Act  1579, 
e.  83.  The  Triennial  Prescription  Act  being 
intended  to  prevent  the  bringing  forward  of 
claims  which  the  creditor  has  neglected  to  par- 
sue,  it  is  a  relevant  answer  to  the  plea  that 
a  olaim  has  undergone  the  triennial  prescrip- 
tion, to  allege  that  it  was  not  sooner  brought 
forward  owing  to  the  conduct  or  concealment 
of  the  defender.  Caledonian  Bailway  Com- 
pany V.  Chisholm,  p.  539. 

Triennial  —  Account-Current — Salet  and 

Purchases — Commission  Transactions.  Held, 
in  an  action  for  payment  of  the  balance  upon 
an  acoount,  that  a  series  of  mixed  transactions 
between  two  horse-dealers  embracing  sales  and 
purchases  of  horses  and  other  goods  by  both 
parties,  purchases  of  horses  on  commission 
by  the  pursuer  for  the  defender,  and  cash 
transactions,  were  properly  stated  in  the  form 
of  an  account-current,  and  that  therefore  the 
triennial  prescription  did  not  apply.  M  'Kinlay 
V.  Wilson,  p.  134. 

See  Property. 

Fresump&on.    See  Procf. 

Presumption  Arising  from  Natural  Configuration 
of  Ground.    See  Property. 

Pretumption  of  Value  in  Hands  of  Onerous  Holder. 
See  BiUt  of  Exchange. 

Price.    See  Sale. 

PrvnHege.    See  Beparalion. 

Probabilis  causa.     See  Proeets. 

Proceeding  to  Sea.    See  Justiciary  Gates, 

Proceedings,  Stay  of.    See  Company. 

Process — Expemet-Ezpetises  Betened,  followed 
by  General  Decree  for  Btpenset.  A  petitioner 
was  allowed  to  amend  his  petition,  all  questions 
of  expenses  being  reserved.  After  proof  and 
Tarious  procednru  the  respondents  wen  found 
liable  to  him  in  the  expenses  of  the  petition 
generally.     The  Auditor  -  reserved  for  the  cou- 
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aidentloD  of  the  Oonrt  tlie  qaestion  whether 
the  lespondenta  weie  liable  for  the  expenses 
aonneeted  with  the  iamendment.  Bdd  that  the 
lespooilenta  were  liable  in  the  fall  expenses  of 
the  petition  without  dednction,  on  the  grounds 
(1),  per  Lord  President,  that  the  general  award 
of  ezpenses  had  already  determined  the  qnes- 
tion ;  and  (2),  per  IJords  Mure  and  Shand,  that 
the  amendment  had  been  rendered  necessary 
by  the  icapondents'  condnot.  J.  t  W.  O. 
Gardiner  «.  Victoria  Estates  Company,  p.  65. 

/VoMM— iSqMfue* — Merchant  Shipping  Ammd- 
nuM  Aet  18S4  (17  and  18  Viet,  c  104),  tea.  514 
— Merehant  Shipping  Amendment  Aet  1862  (25 
eakd  S6  Viet,  e.  63),  lee.  54.  Petitioners  for 
limitation  of  liabili^  under  the  54th  section  of 
tbe  Merchant  Shipping  Amendment  Act  1862, 
haTing  been  found  liable  to  the  claimants  in 
vxpmaea,  held  that  these  did  not  inolnde  the 
expense  of  a  competition  among  the  claimants 
wtth  regard  to  their  rights  in  the  fnnd  oon- 
signed  by  the  petitioners.  Oarron  Oompany, 
Fetitionets,  p.  81. 

Bipeneet—Deereefor  Expenee*  in  Aeeeuorg 

Aetion — Bfeet  an  Procedure  in  Original  Action. 
A  woman  who  had  bronght  an  action  of  count, 
reckoning,  and  payment  against  the  executrix- 
nominate  under  ber  fathers  settlement,  raised, 
while  that  aetion  was  still  pending  in  the  Outer 
House,  another  action  against  tube  same  de- 
fender for  redaction  of  the  settlement  She 
failed  in  the  reduction,  and  was  found  liable  in 
•zpanaea,  which  were  taxed  at  £106.  The 
utmost  which  she  could  reoorer  in  the  original 
aetiou  was  £100.  HM  that  the  expenses  in 
the  reduction  were  to  be  regarded  as  expenses 
inouned  in  the  original  action,  and  that  the 
Lord  Ordinary  had  rightly  r^fu»ed  in  hoe  itatu 
a  motioii  for  a  proof  in  that  action,  in  respect 
the  taxed  expenses  in  the  reduction  had  not 
been  paid.     Lrrine  «.  Kinlocb,  p.  112. 

Appeed—A.  8.,  10th  March  1870— 0mA- 

sion  to  Lodge  Printi  in  Due  Time—Beponing. 
Ciicnmstanoes  in  which  the  Oonrt  sent  an 
i^>peal  from  the  SheriiF  Oonrt  to  the  roll  al- 
though the  appellant  had  failed  to  lodge  prints 
within  foarteen  days  after  the  process  had  been 
leeeiTed  t^  the  Oerk  of  Ooozt,  as  required  by 
sob-see.  1  of  section  8  of  Act  of  Sederunt, 
March  10,  1870.  Dongan  «.  M'Credies,  p. 
183. 

Tender — Judicial  S/eftgrmee — Aeceptanee 

ef  Tender.  In  the  course  of  proceedings  to  re- 
corer  an  account  for  professional  serrices  the 
defenders  made  a  judicial  tender  of  a  sum  in 
fall  of  all  claims.  Thereafter  by  joint-minnte 
the  case  was  referred  to  a  judicial  referee. 
After  the  referee's  award  was  prepared,  and 
handed  to  the  derk  for  delivery  on  payment  of 
the  fees,  and  when  its  terms  had  become  known 
to  the  parties,  but  before  it  had  been  delivered 
to  either,  the  pmsner,  finding  that  he  was  to 
be  allowed  leas  than  the  tendered  amount,  put 
in  a  minnte  accepting  the  tender  made  by  the 
defenders  before  the  case  was  sent  to  the 
referee.  HM  that  the  offer  to  accept  the  sum 
tend«ed  came  too  late.  Quettion,  Whether 
after  a  report  bj  a  judicial  referee  has  been 
pnguei  and  banded  to  the  derk  for  delivery 
on  payment  of  the  fees,  and  this  fact  has  been 
intiiBated  to  the  parties,  it  is  beyond  the 
referee's  power  to  idter  its  terms  ?    Haoiae  v. 


The  Edinburgh  Street  Tramways  Company,  p. 
185. 

Proeeu  —Proof— Jury  Trial— Reduction— P^aud. 
Three  of  the  next-of-kin  of  a  testatrix  raised 
separate  actions  of  redaction  of  her  trust-deed 
on  the  grounds  of  facility  and  circomvention, 
and  the  Conrt  (rev.  the  Lord  Ordinary,  who 
had  appointed  a  proof)  ordered  issues,  holding 
that  there  was  no  such  special  circumstances  as 
to  warrant  a  departure  from  the  ordinary  mode 
of  trying  such  cases.  Clark  «.  Toung  and 
Others,  p.  205. 

Bttpeneet — Debt* — lieeovery  (Scotland)  Aet 

1867  (80  and  ai  Viet.  eap.  96).  Oiroumstances 
in  wmch  the  defender  in  an  action  raised  in  the 
Court  of  Session  was /ound  liable  in  no  further 
expenses  than  would  have  been  recoverable  in 
the  Debts  Recovery  Court.  Sutherland,  Dow- 
son,  t  Co.  «.  Thomson,  p.  210. 

Oert^leate  bg  Apprentieetof  Enrolled  Law- 
Agent— Citation  Amendment  (Scotland)  Act 
1888  (46  and  46  Viet.  cap.  77,  leei.  8  and  4). 
In  a  note  by  the  liquidator  in  the  winding-up 
of  the  North  British  Lactina  Hannfaotiuing 
Company,  Limited,  the  certificate  of  intimation 
bore  that  the  intimation  had  been  made  to  the 
parties  named  in  the  interlocutor  of  Conrt  by 
two  apprentices  to  a  writer  in  Ola^ow,  by 
posting,  on  certain  dates  named,  in  the  Glas- 
gow Post  Office,  a  print  of  the  note  with  a  copy 
of  the  interlocutor  endorsed  thereon,  in  regis- 
tered letters,  and  the  certificate  was  signed  by 
the  apprentices.  The  Court,  on  their  attention 
being  directed  to  this  fact  by  the  Clerk  of 
Conrt  when  the  petitioner  appeared  to  move  in 
the  Single  Bills  that  the  prayer  of  the  note 
should  be  granted,  declined  to  sustain  an  inti- 
mation so  signed  as  complying  with  the  8d  and 
4th  sections  of  the  Citation  Amendment  (Scot- 
land) Act  1882.  Wilson  (Liquidator  of  The 
North  British  Lactina  Manof aoturing  Company, 
Limited!,  Petitioner,  p.  227. 

A(^u»tment  of  Meeord— Order  for  View 

lefore  UUmng  Record.  A  sued  B  for  recovery  of  a 
picture  which  he  charged  B  with  misappropriat- 
ing, but  which  he  was  unable  to  describe  in  his 
summons  in  terms  sufficiently  specific  to  iden- 
tify it.  On  the  case  appearing  in  the  adjost- 
mtut  roll  he  moved  tbe  Lord  Ordinary  for  an 
order  allowing  him  to  view  B's  collection  of 
piutores  to  enable  him  to  discover  the  piotnre 
claimed,  and  to  place  a  specific  description  of 
it  on  record.  The  Lord  Ordinary  gratnted  the 
mntion.     Christie  e.  Munro,  p.  267. 

Bxpeniee—SeeurU}/  for   Expenee*— Com- 

paniei  Aet  1862  (25  and  26  Viet.  cap.  89),  «««. 
ei9— Judgment!  Extension  Act  1868 — (81  andsi 
Viet.  cap.  64).  In  an  English  suit  for  debt, 
both  the  parties  to  which  were  resident  in 
England,  the  plaintiffs  obtained  a  judgment 
against  the  defendants.  They  then  registered 
this  judgment  in  the  Books  of  Council  and  Ses- 
sion nnder  tbe  Judgments  Extension  Act  1868, 
and  proceeded  to  arrest  a  vessel  in  which  the 
defendants  had  a  beneficial  interest,  and  which 
was  at  a  Scottish  port.  Tbe  defendants  raised 
an  action  in  the  Court  of  Session  concluding 
for  reduction  of  the  extract  registered  certificate 
of  judgment,  and  also  for  damages.  Held  that 
in  so  far  as  regarded  the  reductive  conclusions 
the  pursuers  were  entitled  to  proceed  without 
finding  secnrity  for  costs,  and  that  section  69 
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of  the  CJompanies  Aot  1862  was  not  applicable, 
in  respect  the  porsaers,  though  nominally  par- 
suers,  were  not  tmly  tn  petitorio.  English's 
Coasting  and  Shipping  Cioinpany  (Limited)  v. 
The  British  Finance  Company  (Limited),  p. 
289. 

Proeeu— Appeal— JuryCaute— Proof— Judicature 
Act  1825  (6  Oeo.  IV.  e.  120),  te.  40.  A  tenant 
having  saed  his  landlord  in  the  Sheriff  Court 
for  damages  in  consequence  of  injury  done  to 
his  crops  by  rabbits,  and  a  proof  having  been 
allowed,  the  defender  appealed  for  jury  trial, 
bat  on  the  case  being  called  in  the  snmmar 
roll,  moved  that  the  case  should  be  tried  in  the 
Coiurt  of  Session  by  a  Judge.  The  Court  re- 
futed the  appeal,  and  remitted  to  the  Sheriff- 
Substitute  to  proceed  with  the  proof.  Mitchell 
V.  Sutherland,  p.  317. 

Eapentd — E^ra-jvdieial    Offer  Bepeaied 

en  ReeSrd.  Before  an  action  (for  salvage)  was 
raised  the  defenders  had  without  prejudice 
offered  £50  to  settle  the  claim.  This  had  been 
refused,  and  the  action  brought.  The  de- 
fenders renewed  on  record  their  offer  of  £60, 
but.  without  offering  expenses.  After  a  proof 
had  been  fixed  the  pursuers  put  in  a  minute 
accepting  the  offer  of  £50.  HM  (due.  Lord 
Bhand,  tUt.  judgment  of  Lord  Trayner,  who 
found  no  expenses  due)  that  the  pursuers,  by 
reason  of  their  refusal  to  accept  before  going 
into  Court  the  sum  which  they  ultimately 
accepted  as  sufficient,  were  responsible  for 
the  litigation,  and  were  therefore  liable  in  ex- 
penses to  the  defenders.  Gunn  and  Others 
(Owners  and  Crew  of  "Sea  King")  v.  Hunter 
and  Others  (Owners  of  "Lora"),  p.  395. 
-Proof— Remit   to   the  Lord    Ordinarj/- 


Evidmee  {Scotland)  Act  1866  (29  and  30  Viet, 
cap.  ll2)-^Court  of  Seuion  Act  1868  (81  and 
82  Vict.  cap.  100),  $eo.  62.  A  Lord  Ordinary 
having  sustained  a  preliminary  plea  of  no  title  to 
sue,  and  dismissed  an  action,  the  Inner  House 
on  a  redaiming-note  recalled  that  interlocutor, 
repelled  the  plea,  and  before  further  answer 
allowed  the  parties  a  proof  of  their  respective 
averments,  and  remitted  to  the  Lord  Ordinary 
to  proceed.  Held  that  section  62  of  the  Court 
of  Session  Act  1868,  providing  that  when  proof 
shall  be  ordered  by  one  of  the  Divisions  of  the 
Court  it  shall  no  longer  be  competent  to  remit 
to  one  of  the  Lords  Ordinary  to  take  such 
proof,  but  it  shall  be  taken  before  one  of  the 
Judges  cf  the  said  Division,  did  not  apply  to 
such  a  case,  and  that  the  proof  oould  com- 
petently proceed  before  the  Ijord  Ordinary, 
nowat  V.  Brown,  p.  897. 

Appeal— Judicature  Act  1825  (6  Oeo.  IV. 

cap.  120),  tee.  40— Sheriff—Proof.  An  action 
to  interdict  the  defender  from  golfing  or 
"putting"  on  a  piece  of  ground  forming  part 
of  Pilmonr  Links  at  St  Andrews  was  raised  at 
the  instance  of  Lieut  -CoL  Bethune  and  others 
on  behalf  of  the  St  Andrews  Ladies'  Oolf 
Club,  who  claimed  to  be  tenants  of  the  ground 
in, question,  and  to  have  enjoyed  uninterrupted 
possession  thereof  for  mote  than  seven  years 
prior  to  the  action.  The  defender  maintained 
right,  as  an  inhabitant  of  St  Andrews,  to  golf 
on  the  ground.  The  Sheriff  allowed  a  proof, 
and  the  defender  applied  for  a  jury  triaL  The 
Court  were  of  opinion  that  a  proof  ought  to  be 
taken,  and  remiittd  to  one  of  the  Sheriffs- 


Substitute  of  the  district  to  take  a  proof  in  the 
cause.     Denbam  e.  Bethune  and  Others,  p.  466. 

Proeees- Appeal — Judicature  Act  (6  Oeo.  IV.  e. 
120),  tee.  iO- Finding  of  Fact.  Held  that  a 
finding  "that  the  ignition  of  any  heap  or  bing 
of  'blaes'"  on  certain  lands  "wonld  cause 
material  discomfort  and  annoyance  to  the  pur- 
suers "  of  a  process  of  interdict,  was  a  finding 
of  fact  within  the  meaning  of  the  Judicaturo 
Act  1826,  and  not  capable  of  beiiig  reviewed 
by  the  House  of  Lords  on  appeal.  Hislop  c. 
Fleming,  p.  491. 

Es^emet— Skilled  Witneuei—Aet  of  Sede- 
runt 15ih  July  1876.  Held  that  the  Aot  of 
Sederunt  16th  July  1876,  by  which  additional 
charges  are  allowed  in  the  case  of  skilled  wit- 
nesses, upon  certificate  by  the  Judge  that  the 
case  is  a  fit  case  for  such  additional  allowance, 
did  not  apply  where  a  skilled  witness  had 
simply  been  preoognosoed  upon  a  hypothetical 
case,  and  certificate  refuted  accordingly.  Fer- 
goaon  «.  Johnston,  p.  608. 

Poor  .Sol^— Probabilia  Omaik—Dieition  of 

Opinion  among  Beporten—Aet  of  Sederunt, 
21«t  December  1 842.  A  applied  to  be  admitted 
to  the  benefits  of  the  poor  roll  in  order  to  bring 
an  action  of  damages  against  the  presbytery  of 
the  church  of  which  he  was  a  probationer. 
The  reporters  on  the  probabUie  eauaa  were 
equally  divided  in  number  as  to  whether  he 
had  a  probabHii  cauea  or  not  The  Oourt, 
having  regard  both  to  the  division  of  opinion 
among  the  reporters  and  to  the  peculiar  natnre 
of  the  action  proposed  to  be  brought,  refilled 
the  application.     Shanks,  Applicant,  p.  626. 

Miepeneet— Effect  on  Original   Actum  ef 

Decree  for  Expentei  in  Aeeeuory  Action.  The 
defender  in  an  action  in  a  Sheriff  Court  for 
damages  for  breach  of  contract  was  assoilzied 
with  expenses.  The  pursuer  subsequently 
brought  an  action  in  the  Court  of  Session  for 
damages  for  slander  alleged  to  have  been  com- 
mitted in  the  course  of  the  correspondence  by 
which  the  contract  was  broken  of.  Held  (dis- 
tinguishing from  Irvine  v.  Kinloch,  Nov.  17, 
1886,  tupra,  p.  112)  that  the  two  actions  being 
distinct,  the  defender  was  not  entitled  to  have 
payment  of  the  taxed  expenses  in  the  first  made 
a  condition  of  the  pursuer  proceeding  with  the 
second.    Sttiart  e.  Moss,  p.  682. 

Abandonment —  WithdravxU  of  Minute  of 

Abandonment.  The  pursuer  after  the  re- 
cord in  an  action  had  been  closed  and  a  dis- 
cussion had  taken  place  in  the  Procedure  Soil, 
gave  in  a  minute  of  abandonment,  and  an 
interlocutor  was  pronounced  allowing  the  pur- 
suer to  abandon  on  payment  of  expenses  to  the 
defender  ^and  remitting  the  account  to  the 
Auditor  for  taxation.  Thereafter  the  pursuer 
craved  leave  to  withdraw  the  minute  of  aban- 
donment. The  defender  opposed  this  motion. 
The  Lord  Ordinary  alloteed  the  pursuer  to 
withdraw  the  minute  of  abandonment  on  pay- 
ment to  the  defender  of  the  expenses  connected 
with  the  proposed  abandonment.  Dalgleish  v. 
Mitchell,  p.  652. 

lUdaiming-Note,    Effect   of  on   Partic* 

neither  JRedaimen  nor  BeipondenU — Court  of 
Semon  Act  1868  (31  and  82  Vict.  cap.  lOOX 
eec  62.  A  teatator  left  a  will  by  which  he  gave 
a  legacy  of  a  year's  wages  to  all  his  serranta 
who  were  in  his  servioe  at  the  time  of  bis 
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death,  and  had  been  bo  for  four  yean  pievi- 
onsly.  The  ezeoutois  of  the  will  bionght  an 
aoticni  against  a  number  of  peisons  who  aught 
be  aappoaed  likely  to  claim  under  this  provi- 
sion, for  deolarator  that  they  were  not  entitled 
to  benefit  ander  the  wiU.  The  Lord  Ordinary 
aiwoilried  certain  of  the  defenders  and  granted 
deeree  against  others.  Certain  of  the  last- 
mentioned  reclaimed.  Held  (di*$.  Iiord  Bnther- 
fmd  dark)  that  the  effect  of  this  reclaimiug- 
nota  was  to  submit  to  the  review  of  the  Inner 
House  the  whole  interlocutor  of  the  Lord 
Ordinary,  not  only  as  regarded  the  right  of  the 
reolaimeis  to  legacies,  but  also  as  regarded  the 
lig^t  of  the  other  defenders,  whether  suooess- 
fiS  or  not.  Oartwright  and  Others  (Stirling 
Maxwell's  Ezeontors)  v.  M'Eerraoher  and 
Othma,  p.  684. 

Pneiu—ShsF^—  Btptnie*  —  Bxtraet  —  Sheriff 
Court  Aet  1878  (89  and  40  Viet.  cap.  70),  lee. 
38.  Held  (by  Lord  U'Laren,  Ordinary)  that 
aao.  8S  of  the  Sheriff  Conrt  Act  1876  has  altered 
the  mle  of  the  oommon  law  that  the  final  ex- 
tract of  a  decree  on  the  merits  pnts  an  end  to 
the  eanae,  and  prevents  any  further  decree  for 
•(xpenaea.  Therefore  where  a  pnrsner  having 
obtained  decree  for  a  sum  and  been  found 
entitled  to  expenses,  obtained  an  extract  of  the 
decree  on  the  merits,  without  waiting  till  the 
expenses  were  taxed  and  decerned  for — held 
that  he  was  not  thereby  precluded  from  subse- 
quently obtaining  and  doing  diligence  upon  a 
deeree  for  the  taxed  amount  of  the  expenses. 
Mackintoefa  v.  Young,  p.  634. 

Bhariff —  AppMl —  Gompeteney  —  Sher^ 

Court  Aet  1868  (16  and  17  Viet.  cap.  80),  tie.  24. 
HM  that  an  interlooator  in  a  Sheriff  Conrt 
which  ordered  the  consignation  of  money  in 
the  hands  of  the  Clerk  of  Court  was  not  capable 
of  being  appealed.     Maxton  o.  Bone,  p.  646. 

Bi^peiUBa— Caution— Tnut-Deed.  Ciroum- 

■tanoes  in  irtiiah  heid  that  the  defender  of  an 
action  who  had  granted  a  trust-deed  for  behoof 
of  hi*  creditor  was  bound  to  find  oantion  for 
expenses.    Stevenson  •.  Lee,  p.  649. 

MuUiplepoiTiding — Competmoy—KeB  judi- 

A  ndlway  company  were   by  Act  of 


PatliMnent  authorised  to  issue  debenture  stock 
to  an  amount  not  exceeding  £82,000  to  such 
of  their  general  creditors  as  ^onld  demand  the 
same,  to  be  accepted  by  them  in  discharge  of 
their  debts.  Creditors  to  the  extent  of  £936 
thersaf  ter  raised  an  action  to  have  the  company 
ordained  to  issue  to  them  debenture  stock  to 
the  MDoant  of  their  debt,  in  which  decree  was 
proaonnced.  Decrees  were  afterwards  ob- 
tained by  other  creditors  ordaining  the  com- 
pany to  iasne  such  stock  to  an  extent  much 
exceeding  je82,000.  The  company  then  raised 
a  mnlUidepoinding  to  have  it  found  and  de- 
clared OMt  they  were  only  bound  to  issue  stock 
to  the  amount  of  £82,000,  and  that  to  the  per- 
sons having  beat  rig^t  thereto,  and  calling  the 
persons  who  held  decrees  against  them  as  de- 
fenders. The  pursuers  in  &e  previous  action, 
who  were  called  as  defenders,  pleaded  that  the 
action  was  incompetent  in  respect  of  the  judg- 
ment they  held.  Plea  repelled.  Obiened  that 
the  question  whether  or  not  the  decree  entitled 
the  holders  of  it  to  a  preference  would  be  de- 
termined in  the  competition  in  the  mnltiple- 
poinding,  and  would  depend  on  the  terms  of 


the  Act  of  Parliament.  Oirvan  and  Fortpatrick 
Junction  Bailway  Company  e.  Lamond  and 
Others,  p.  671. 

Proeeu— Sheriff— Appeal~Plea.  A  workman  sued 
his  master  for  damages  for  injury.  The  Sheriff 
found  that  the  pursuer  had  discharged  his 
claim,  and  the  Court  found  on  appeal  that  the 
discharge  was  no  bar  to  the  action.  The  pur- 
suer then  moved  for  leave  to  lodge  issues  for 
trial.  The  Conrt  aXUnoed  an  issue  to  be  lodged 
for  trial  by  jury  in  the  Conrt  of  Session,  hold- 
ing it  unnecessary,  as  the  whole  case  was  before 
them,  to  remit  to  the  Sheriff  to  proceed  with  it. 
lI'Donagh  «.  P.  &  W.  Maoiellan,  p.  7X7. 

Jury   Trial— A.8.,   FOruary  24,   1846. 

Issues  were  adjusted  on  16th  June  1886  in  an 
action  raised  in  January  1886.  On  18th  June 
1886  the  pursuer  gave  notice  for  jury  trial  at 
the  Summer  Sittings.  The  pursuer  then  on 
5th  July,  which  was  the  last  day  on  which 
notices  for  trial  at  the  Summer  Sittings  could 
be  given,  countermanded  this  notice  and  gave 
notice  for  trial  at  the  Christmas  Sittings.  De- 
fenders moved  the  First  Division,  under  the 
provisions  of  A.S.  24th  February  1846,  '■  to  fix 
the  time  and  place  of  trial."  The  Court  fixed 
the  trial  to  take  place  on  27th  July  in  the  First 
Division.     Evans  v.  Stool,  p.  781. 

Proof — Bvtdenee  on  Committton — Com- 

mi$»ion  to  Take  Evidence  of  Purtuer  Setident 
Abroad  Where  the  pursuer  of  an  action  is 
resident  abroad  it  is  a  question  of  circum- 
stances in  each  case  whether,  if  a  witness  for 
himself,  he  must  be  personally  present  at  the 
proof,  or  whether  his  examination  may  be  taken 
on  commission.  Samson  &  Co.  v.  Hough  and 
Others,  p.  828. 

•  Proof  —  Endenee     on    Committion  — 


Evidence  Required  in  a  Foreign  Court — Act 
to  Provide  for  Taking  Evidence  in  Her 
Mc^e»ty's  Dominiont  in  relation  to  Matters 
pending  before  Foreign  Tribundlt  (19  and  20 
Viet.  cap.  118).  In  an  application  under  this 
statute  made  by  the  Consnl-Gteneral  for  Ger- 
many in  order  to  obtain  for  a  foreign  conrt  the 
testimony  of  witnesses  within  the  jurisdiction 
of  the  Court  of  Session,  the  examination  of 
witnesses  was  ordered  to  take  place  before  the 
legal  assessor  of  the  Oerman  Consul  at  Leith, 
who  was  the  commissioner  suggested  by  the 
petitioner.  Obterved  that  the  appointment  was 
that  of  the  Court  and  not  of  the  petitioner,  and 
that  it  was  not  to  be  understood  that  as  a  mat- 
ter of  course  the  nominee  of  the  petitioner 
would  in  all  oases  be  appointed.  Stemrioh, 
Petitioner,  p.  828. 

Contempt  of  Court.    A  person  ordered  by 

the  Court  to  deUver  up  to  their  father  children 
for  whose  custody  he  had  ceased  to  have  the 
father's  authority,  removed  them  out  of  the 
jurisdiction,  and  refused  to  state  where  they 
had  been  placed.  The  Court  in  respect  of  this 
refusal  found  him  guilty  of  contempt  of  Court, 
and  granted  warrant  for  his  apprehension  and 
imprisonment.     Leys  v.  Leys,  p.  884. 

-Tender — Arbitration— Where  Tender  and 


Offer  to  Befer  are  Alternative,  Aeceptanee  of 
<A«  Befersnee  Precludes  Acceptance  of  Tender. 
The  defenders  in  an  action  offered  to  refer  the 
whole  cause,  and  alternatively  made  a  tender. 
A  reference  was  made  by  joint-minute  (to  which 
the  Lord  Ordinary  intarponed  authority)  to  an 
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arbiter,  bnt  nothing  was  done  nnder  it.  The 
puTsaer  thereafter  lodged  a  minute  acoepting 
the  tender,  and  moved  the  Iiord  Ordinary  to 
grant  decree  for  the  sum  tendered.  Motion 
rtfiutd,  on  the  ground  that  an  alternative  offer 
having  been  made,  and  the  first  alternative  hav- 
ing been  accepted,  the  second  alternative  was 
no  longer  open.  Beid  &  Company  v.  Firth  & 
Stott,  p.  846. 

Proeeu—FHnding  Caution  for  Bxpenus—Undis- 
eharged  Banlmtpt — Slander— Delay.  Cironm- 
stances  in  which  the  Court  refuted  to  allow  an 
nndischaiged  bankmpt  to  sue  an  action  for 
Blander  without  finding  caution  for  the  expenses, 
in  respect  the  letters  on  which  the  slander  was 
founded  were  not  injurious  to  character,  and  in 
respect  also  of  the  lapse  of  time  between  their 
publication  and  the  raising  of  the  action. 
Soott  «.  Boy,  p.  855. 

-^ -See  JiuAieiary  Com* — Property—  Teind*— 

Partnerthip — EntaU—Banhruptey  —  Interdict 
— BeparaUtn. 

ProfettioruA  BetponiibUity.    See  Reparation. 

ProjU*.     See  Mevenve. 

Proitf— Minute*  of  Meeting— Stibteription.  Qumre 
— Whether  unsigned  minutes  of  a  meeting  of 
justices  ordering  that  a  public  footpath  should 
be  shut  up  were  valid?  Lord  Blantyre  and 
Another  «.  Dickson  and  Others,  p.  86. 

Bvidenee  —  Innominaie  Contract  —  Proof 

prout  de  jure.  In  an  action  of  damages  for 
verbal  sluider  the  defender  averred  that  his 
agent  and  the  pursuer's  had,  acting  on  special 
authority  received  from  their  respective  clients, 
entered  into  an  agreement  by  which  the  person 
who  had  informed  the  defender  of  the  subject- 
matter  of  the  slander  was  disclosed  to  the  pur- 
suer on  condition  that  he  should  take  no  pro- 
ceedings against  the  defender.  Held  that  this 
agreement  could  be  proved  pn/ut  de  jure. 
Downie  v.  Black,  p.  188. 

Pretumption  —  Implied   Diieharge    and 

Accounting.  A.  farmer  who  was  advanced  in 
years  and  in  ill-health  got  D,  his  brother,  to 
oome  and  live  with  him,  which  he  did,  carrying 
on  the  farm  and  receiving  all  payments  for 
stock  and  crop  which  he  sold.  As  the  brothers 
met  daily  no  formal  account  of  intromissions 
was  ever  rendered  by  D,  and  no  books  were 
kept.  After  his  brother's  death,  D  was  sued  by 
his  trustees  for  an  accounting,  and  averred  that 
he  had  reported  all  his  transactions  from  day 
to  day,  and  that  his  brother  was  satisfied  there- 
with. JSM  that  the  presumption  was  that  D 
bad,  as  stated,  accounted  from  day  to  day  dur- 
ing his  brother's  life,  and  that  this  presumption 
not  having  been  displaced  by  the  proof  led, 
was  entitled  to  be  assoilzied.  Bussell  «.  Cle- 
land  and  Another,  p.  211. 

Loan— Writ— Reference  to  Oath^Intrin- 

tie  or  Bztriniie.  In  an  action  for  payment 
of  the  balance  of  an  account  one  of  the  entries 
in  the  account  sued  upon  was  a  cash  advance 
of  £300.  The  pursuer  reoovered  from  the  de- 
fender, under  a  diligence  against  havers,  a 
cash-book  kept  by  him  while  manager  of  his 
father's  business  (to  which  he  had  succeeded 
at  the  date  of  the  action),  containing  this 
entry,— "I3th  July  1874.  To  Alexander 
M'Kinlay,  per  W.  H.  B.,  £800."  The  pursuer 
then  referred  the  constitution  of  the  debt  of 
«£300  to  the  defender'9  oath.     Xl)e  defender  de- 


poned that  the  entry  in  the  cash-book  was 
made  for  the  purpose  of  recording  the  receipt 
by  him  of  £300  from  Newlands,  the  putsner, 
on  that  day,  and  that  the  original  entry  had 
been  "per  W.  N."  over  which  he  had  superin- 
duced the  letters  "W.  H.  B."  The  defender 
further  deponed  that  the  money  had  been  re- 
paid. Mdd  (1)  that  the  debt  had  not  been 
proved  tcripto;  (2)  that  the  qualification  of  re- 
payment was  intrinsic  of  the  defender's  oath. 
Defender  atioHzitd.  Newlands  v.  M'Kinlay,  p. 
228. 

Proof— R^erenee  to  Oath.  Testamentary  trustees 
rtused  an  action  of  mnltiplepoinding  for  the 
distribution  of  the  deceased's  estate,  and  were 
discharged  on  consigning  in  Court  the  fund  in 
their  hands.  The  only  claimants  upon  this 
fund  were  a  legatee  for  £100  and  the  residuary 
legatee.  The  legatee  for  £100  refused  to  take 
payment  of  fais  legacy  until  a  claim  he  had 
against  the  deceased  was  admitted  and  paid. 
Tiaa  claim  was  founded  npon  a  prescribed  ac- 
count. Held  that  the  constitution  and  resting- 
owing  of  the  debt  could  only  be  referred  to  the 
oath  of  the  residuary  legatee,  the  other  claim- 
ant, and  not  to  the  oath  of  the  tmstees. 
Farquhar  v.  Farquhar,  p.  407. 

Conjidentiali^  —  Corretpondence   between 

Scotch  JBank  and  Corretpondentt  in  London  at 
to  Credit  of  a  Firm.  Held  {per  Iiord  Trayner) 
that  correspondence  between  a  Scotch  bank  and 
their  correspondents  in  Iiondon  as  to  the  credit 
of  a  firm  aiiout  which  they  bad  been  asked  by 
a  customer  to  make  inquiries,  was  not  protected 
by  a  plea  of  confidentiality  from  being  re- 
covered under  a  diligence  in  a  ease  where  the 
acceptances  of  the  firm  had  been  rejected  npon 
the  ground  that  they  were  not  "  approved  ac- 
ceptances "  as  stipulated  for  in  the  contract  be- 
tween the  parties.  Foster,  Aloook,  h  Co.  «. 
Qrangemouth  Dockyard  Company,  p.  713. 

Witneti —  Citation  —  Begielered  Letter — 

Citation  Amendment  Act  1882  (46  aitd  46  VicL 
cap.  77).  A  person  was  cited  by  registered 
letter  to  appear  as  a  witness  in  a  cause  set  down 
for  proof  in  the  Court  of  Session.  The  letter 
was  returned  by  the  Post  Office  authorities 
marked  "Befused."  The  Lord  Ordinary 
granted  warrant  to  apprehend  the  witness  and 
bring  him  as  a  witness  on  the  day  fixed  for 
proof,  p.  866 

See  Proeeit—Loan  —  ParlnerAip  —  Bu*- 

band  and  Wtfe. 

Proo/ prout  de  jure.    See  Proof. 

Proof  of  "If 0  Value."     Bm  Bill*  of  Erehanffe. 

Property — Literary  Property— Copyright — Uni- 
vertity  Lecturet  Delivered  by  a  UnivertHy  Pr^>- 
fettor  to  hit  Clait — PuWealUm  by  a  Bo^cteUer 
from  Note*  taken  by  a  Student— Interdict — Pro- 
ceu — Form  of  Ju^ment  in  Appeal  from  Sheriff 
Court— Judicature  Act  (6  Geo.  IV.  c.  120),  ««e.  40. 
A  professor  in  a  nnivenity  sought  and  obtained 
from  the  Sheriff  interdict  against  a  bookseller 
from  publishing  certain  works  called  "Aids" 
to  the  study  of  the  subject  of  which  he  was 
professor,  and  which  he  alleged  were  reproduc- 
tions of  his  lectures  prepared  and  furnished  by 
one  of  the  students  who  attended  his  class.  He 
maintained  (1)  that  the  "Aids"  were  a  smb- 
Btantial  reproduction  of  his  lectures ;  (2)  that 
he  had  a  common  law  right  of  property  in  his 
(eotures,  which  right  he  did  not  part  with  by 
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deUTering  th«m  to  his  oIms  for  their  inBtmotion. 
Od  the  firtlot  theae  propoBitionB,  opinions  in 
the  ctf^rnuUiM  were  delivered  b;  the  Lord  Pre- 
sident, liords  Shand,  Rntherfnrd  Olark,  Adam, 
Kinneur,  Ijee,  Fraser,  H'Laren,  and  Trayner  ; 
opinions  in  the  negative  being  delivered  by 
laords  More,  Yonng,  and  Craighill,  the  Lord 
Jnstioe-Clerk  giving  no  opinion.  On  the 
$eeond,  opinions  in  the  affirmativt  were  deli- 
vered by  six  Jndges  (Lords  Shand,  Adam, 
Batherfurd  Olark,  Fra^r,  Kinnear,  and  Tray- 
ner) ;  opinions  in  the  negative  being  delivered 
by  six  Jndges  (the  Lord  President,  Lord  Jns- 
tioe-Clerk,  Lords  Mnre,  Yonng,  Lee,  and 
U'Laren),  who  held  that  the  pnrsner  being  a 
professor  in  a  public  university,  had  no  right 
to  prevent  the  pnblioation  by  any  stadent  of  the 
sobetance  of  the  lectures  detivered  by  him  in 
the  coarse  of  his  pnblio  duty  as  professor — Lord 
CndghUl  giving  no  opinion,  but  resting  his 
jndgment  on  his  opinion  negative  of  the  first 
proposition.  On  the  case  being  advised  by  the 
Second  Division,  a  majority  AM  that  the  ques- 
tkm  between  the  parties  was  in  reality  one  of 
law,  and  that  it  was  not  necessary  to  set  out  in 
the  interloontor  as  s  fact  that  the  publication 
complained  of  was  a  substantial  reproduction 
of  Uie  pnrsner's  lectures,  and  therefore  an 
interlooator  was  prononnced  finding  that  the 
works  the  publication  of  which  was  complaiued 
of  were  compiled  by  a  student  who  had  attended 
the  class  and  taken  notes,  but  that  euoh  publi- 
cation did  not  infringe  the  pursuer's  legal 
lights,  and  therefore  refusing  the  interdict. 
Lord  Uatberford  Olark  diuentai  on  the  ground 
that  thb  question  whether  the  works  complained 
of  were  a  reproduction  of  the  pursuer's  lectures 
was  a  mere  question  of  fact ;  and  that  as  the 
ease  came  np  as  an  appeal  from  the  Bheriif 
Ooart,  it  was  tbe  duty  of  the  Court  to  set  out 
as  a  fact  found  by  the  majority  of  the  whole 
(Viurt  that  they  were  such,  and  thereafter  to 
apply  the  law  thereto.     Caird  v.  Sime,  p.  19. 

Properl]/ — Dupoiiiion — DUmniiion  of  Piece  of 
Ommd  Oeevpied  by  an  Ondergrmtnd  Mill-lade 
— Sight  to  Sutfaee.  A  contract  of  exoambion 
conveyed  the  "  portion  of  ground  occupied  by 
a  mill-lade  "  which  ran  below  the  surface  of  tbe 
ground,  and  bound  the  disponees  to  maintain 
the  arch  which  covered  it  over,  the  surface  of 
which  arch  was  to  be  possessed  and  enjoyed  by 
tbe  disponer,  the  disponees  having  always 
access  to  the  lade,  with  liberty  of  opening  i|  up 
for  cleaning  and  repairs.  Held  that  on  a  sound 
construction  of  this  deed  it  gave  the  disponee 
no  right  of  property  in  the  surface  of  the 
gronnd  above  the  lade,  but  merely  a  right  of 
access  to  the  lade  at  reasonable  times  and 
places,  and  a  right  to  protection  against  any 
operations  on  the  sarface  which  might  be  in- 
jurions  to  the  lade.  Dicksons  ft  Laings  v. 
Uagistratea  and  Burgh  of  Hawick,  p.  106. 

Tretpati  —  Inierdtet  —  Cattle  Tretpntting 

from  One  Side  of  a  Jiiver  to  Land*  on  the  Other 
Side—  SeaionaNe  PreeauUont~Aet  1 686,  eop.  1 1 . 
A  proprietor  of  lands  on  one  side  of  a  river 
sought  to  interdict  the  tenant  on  the  opposite 
b«u  "from  allowing  his  cattle  to  iUegally 
trespass  across  the  river  and  graze  on  bis 
lands. "  Held  that  it  was  the  defender's  duty  to 
lake  reasonable  precautions  to  prevent  his  cattle 
CTOEBtng  the  stream  and  doing  damage  to  the 


pursuer's  lands,  but  that  it  was  not  proved  that 
he  had  failed  to  take  reasonable  precautions  so 
as  to  warrant  an  interdict  against  him  within 
the  prayer  of  the  petition.  Bobertson  «. 
Wright,  p.  113. 

Property— Boundary— Lodi—Pregumption  arising 
from  Natural  Oonjigurationof  Ground— Pouea- 
lion.  Where  tbe  lands  of  two  proprietors  met  at 
a  loch,  their  respective  rights  in  which  and  tbe 
boundaries  of  their  estates  were  not  disclosed 
by  their  titles,  and  a  dispute  arose  as  to  whether 
one  of  them  had  any  right  in  the  looh — ?ield 
that  the  natural  configuration  of  the  gronnd  led 
to  a  presumption  that  tbe  loch  formed  the 
boundary,  that  the  onvt  of  proof  was  therefore 
on  the  proprietor  alleging  right  to  exclude  the 
other  from  the  loch,  and  that  he  had  not  dis- 
charged that  onui  either  by  proof  of  a  definite 
boundary  including  the  loch  in  his  estate  or  by 
proof  of  exclusive  possession.  Waugh  «. 
Wylie,  p.  152. 

Forethore  —  Title — Pduettion —  Preeerip- 

tion.  A  proprietor  whose  title  (dating  from 
*  1804)  flowed  from  a  subject-superior,  and  de- 
scribed his  laflds  as  "bounded  by  the  sea," 
sought  to  establish  prescriptive  possession  of 
the  foreshore  in  support  of  hu  title.  He 
proved  that  his  predecessor  had  built  a  retain- 
ing-wall  on  the  foreshore,  and  so  gained  ground 
from  the  sea,  and  that  he  and  his  tenants  bad, 
for  more  than  the  prescriptive  period,  exercised 
the  exdusive  right  of  carting  sea-ware  from  the 
shore  as  manure.  It  was  proved  that  others 
had  carried  off  small  quantities  of  the  sea-ware 
in  creels  and  barrows,  and  that  stones  had  been 
taken  by  the  public  from  the  shore  to  make  a 
breakwater  at  a  neighbouring  harbour,  and  for 
like  purposes.  Held  (rev.  judgment  of  Lord 
Fraser)  that  he  had  made  out  prescriptive  pos- 
session. Obiened  that  the  acts  relied  on  by  the 
defenders,  being  not  done  in  respect  of  an  ad- 
verse title,  but  being  merely  acts  of  intrusion, 
or  done  by  tolerance,  could  not  constitute  in- 
terruption of  the  prescriptive  possession. 
Toung  V.  The  North  British  Railway  Company 
and  The  Lord  Advocate,  p.  196. 

-Semitude — ImpUed  urant—  Way  of  Neeet- 


iity.  Certain  buildings  in  a  town  were  built 
in  a  square,  the  fronts  being  to  certain  streets, 
and  the  square  common  ground  at  the  back. 
They  were  built  in  two  lots  A  and  B.  Through 
B  as  originally  constructed  ran  a  pend  which 
was  used  by  all  the  inhabitants  of  the  build- 
ings, and  especially  by  the  tenants  of  the  pro- 
prietors of  lot  A,  as  a  cart  entrance  to  bring  in 
flour  to  their  bakery.  After  some  years  the 
disponee  of  the  proprietors  of  lot  B  attempted 
to  shut  up  the  pend,  although  no  other  entrance 
of  the  same  nature  and  value  to  lot  A  could  be 
made  except  by  destroying  part  of  lot  A  to 
make  a  new  pend.  Beld  that  as  the  pend  had 
been  originally  made  for  the  use  of  the  inhabi- 
tants of  the  whole  square,  and  especially  for 
the  convenience  of  lot  A,  and  had  been  so 
used,  there  was  a  way  of  necessity  through 
the  pend  which  the  proprietor  of  lot  B  could 
not  shut  up.  Union  Heritable  Securities  Com- 
pany (Limited)  v.  Mathie,  p.  434. 

-Compentationfor  Land  Taken  under  Statu- 


tory Authority — Protpeetive  Damage — Damage 
for  Vie  of  Land  Taken — Jfuiiance — Foghorn 
—Merchant  Shipping  Aft  1884  (17  and  18  Viet, 
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e.  104),  me*.  404,  406,  il2—Land*  Vlait$e» 
Coiuolidation  Act  1846  (8  and  9  Viet.  e.  19). 
In  prooeedingg  to  fix  the  amonnt  of  compensa- 
tion  to  which  the  proprietoT  of  an  island, 
situated  in  a  navigable  channel  half-a-mile 
from  the  rest  or  mainland  part  of  his  estate, 
was  entitled  for  the  acquiring  of  land  for  the 
erection  of  a  lighthouse  on  the  island,  the 
arbiter  fixed  a  sum  for  the  land  taken,  and 
also  (subject  to  the  opinion  of  the  Oonrt  as  to 
the  legality  of  snoh  compensation)  a  sum  for 
the  injury  which  might  be  expected  to  the 
fening  of  the  mainland  part  of  the  estate  by 
the  erection  of  a  foghorn  on  the  lighthouse  in 
the  event  (then  not  contemplated)  of  the  Iiight- 
honse  Commissioners  determining  to  establish 
one.  The  Court  ditaUototd  the  latter  sum, 
because  (1)  it  was  nnoertain,  (2)  not  connected 
with  the  land  or  for  an  injury  to  land,  and  (8) 
not  resulting  from  the  exercise  of  the  statutory 
powers.  Lord  Bntherfurd  Clark  ^uenttd, 
became  land  was  taken,  and  the  use  which  might 
be  made  of  it  was  found  by  the  arbiter  to  be 
injurious  to  the  rest  of  the  estate.  Nisbet 
Hamilton  v.  The  Commissioners 'of  Northern 
Lighthouses,  p.  479. 

Proper(jf-NeigN>ourhood-Nui*ant»-Sup«riorand 
VoMoi — Interdict.  The  proprietor  of  an  estate 
situated  on  the  outskirts  of  a  large  city  worked 
out  the  minerals  and  then  proceeded  to  fen 
out  the  land  for  dwelling-houses  of  a  superior 
class,  there  being  left  upon  his  land  adjoining 
the  fens  large  bings  or  heaps  of  mineral  refuse 
or  "blaes."  Aft«r  feuing  had  gone  on  to  a 
considerable  extent  he  proceeded  to  set  fire  to 
these  biugs,  with  the  result  of  causing  material 
discomfort  to  the  feuars  by  the  smoke  thence 
arising.  Held  (off.  judgment  of  Second  Divi- 
sion) that  the  feuars  were  entitled  to  interdict 
against  the  burning  of  the  bings  in  such  a 
manner  as  to  cause  material  discomfort  and 
annoyance  to  tbam.  Hislop  v.  Fleming,  p. 
491. 

Building  Beitrietion — Negatiee  8trvttud»— 

Light — Servitns  luminum — 'So  Inminibns  offi- 
ciatnr.  A  feuar  of  ground  in  Edinburgh  built 
somewhat  within  the  boundary  of  his  property, 
leaving  a  passage  at  the  side.  An  adjoining 
feuar  from  the  same  superior,  whose  title  was 
earlier  in  date,  opened  out  in  his  gable-wall 
windows  looking  into  the  passage.  After  these 
windows  had  been  in  use  for  more  than  the 
prescriptive  period  the  owner  of  the  first-men- 
tioned building  and  of  the  passage  proposed  to 
build  nearer  the  margin  of  his  property,  with 
the  result  of  depriving  these  windows  of  the 
light  they  enjoyed.  Udd  that  he  could  not  be 
restrained  from  doing  so,  since  there  was  not 
in  the  titles  or  by  any  other  writing  a  servitude 
of  light  and  air  constituted  in  favour  of  the 
tenement  in  which  the  windows  were  placed, 
and  snoh  a  servitude  being  of  a  negative 
character  could  not  be  acquired  by  prescriptive 
use.  Blair  t.  Dnndas  and  Others  (Trustees 
for  the  Edinburgh  Assembly  Booms),  p.  626. 

Superior  and    VtMai — Burgh— Bounding 

Title— r'oreihore.  A  royal  burgh  which  was 
the  proprietor  of  lands  situated  on  the  shore 
of  a  tidal  river-basin  feued  out  a  certain  por- 
tion thereof,  which  in  the  feu-disposition  was 
described  as  bounded  on  one  side  by  the  flood- 
mark.     Held  that  the  burgh  was  divested  of 


their  whole  right  seaward,  and  had  no  title  to 
ground  subsequently  formed  aUuvume  between 
the  feu  and  the  sea.  Magistrates  of  Montzoee 
V.  Commercial  Bank  of  Scotland,  Limited,  p. 
682. 

Prvpert]f~StraighttningMareAe»~  Act  1669,  e.  17. 
The  proprietors  of  contiguous  lands  each  pre- 
sented a  petition  in  the  Sheriff  Court  under 
the  Act  of  1669,  a  16,  for  straightening  of 
their  marches.  The  Sheriff-Substitute  oon- 
joined  the  petitions,  obtained  a  report  from 
men  of  skill,  personally  inspected  the  lands, 
and  allowed  the  parties  to  lodge  objections  to 
the  rei>orts.  After  hearing  parties  on  their 
objections  he  fixed  the  marches.  One  of  the 
parties  appealed  on  the  ground  that  the  Sheriff- 
Substitute  had  acted  ultra  viret  in  laying  down 
what  he  and  the  reporters  thought  a  more  con- 
venient line,  instead  of  simply  straightening 
the  marches.  Appeal  ditmitted,  because  the 
Sheriff  had  only  altered  the  marches  so  tKC  as 
necessary  by  fixing  a  line  more  convenient  for 
both  parties,  and  in  so  doing  had  not  acted 
ul^a  nrei  and  leparatim,  because  there  was 
no  specific  statement  of  the  points  on  whioh 
he  was  said  to  have  erred.  Obierved  that  the 
Court  might,  on  such  a  specific  statement 
being  made  and  substantiated,  interfere  with 
the  manner  in  which  the  Sheriff  exercised  his 
discretion  in  carrying  out  the  Act.  Earl  of 
Kintore  v.  Eintore's  Trustees,  p.  715. 

Mutual  Oable — Paymtnt — Diteharge — 

Singular  Sueeeuar  of  Builder  of  Oable.  When 
half  the  cost  of  a  mutual  gable  has  been  paid 
to  the  builder  of  it  by  the  proprietor  of  the 
adjoining  ground,  although  he  has  not  yet 
built  on  that  ground,  there  is  no  obligation  to 
pay  it  over  again  even  to  the  singular  sncoesaor 
of  the  builder,  when  the  gable  comes  to  be 
used  for  a  tenement  on  the  adjoining  ground. 
Obiervationt  on  the  nature  of  the  riigbt  of 
the  builder  of  a  mutual  gable  to  be  recom- 
pensed by  the  owner  of  the  adjoining  feu. 
Bobertson  s.  Scott,  p.  791. 

Building  Beitrietion— Height  of  Building 

in  Town — Durulee  Poliee  and  Improtement 
VontoUdation  Act  1882  (46  and  46  Viet.  cap. 
dxtxt.)  tee.  180.  The  Police  Act  of  a  burgh 
provided  for  there  being  a  clear  space  behind 
every  dwelling-house  to  be  erected,  and  also 
that  "  if  in  any  new  building  the  ground  floor 
is  designed  for  and  to  be  occupied  as  shops 
.  ^  .  the  Commissioners  [of  Police]  shall  not- 
withstanding that  the  building  otherwise  is 
intended  to  be  used  as  a  dwelling-house  .  .  . 
permit  the  erection  of  saloons  or  warerooma  in 
connection  with  such  shops  .  .  .  and  immedi- 
ately behind  the  same,  but  the  level  of  such 
saloons  or  warerooms  shall  in  no  case  exceed 
in  height  the  level  of  the  ceiling  of  such  shops." 
...  A  new  building  consisted  of  dwellLag- 
houses  above  and  a  shop  below,  which  was 
divided  into  two  floors.  Held  that  it  was  law- 
ful to  build  the  saloon  up  to  the  level  of  the 
upper  of  these  floors.  Blakeney  «.  Batttay'a 
Trustees,  p.  821. 

Proieeution.     See  Juitteiary  Cote*. 

Protpeetive  Damage.    See  Proper^. 

Provition.    See  Hutband  and  Wtfe. 

Provitiotu  to  Children — AuignetUon  of  Preniiton 
by  Child  to  Creditor* — Alimeniory  or  Ifon-AU- 
mentary.    A  bankrupt  granted  in  favour  of  his 
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troBtea  a  aepanto  assignstion  for  behoof  of 
bis  creditors,  and  wi^  the  approyal  of  the 
creditors,  of  his  interest  in  the  rents  of  certain 
lands  which  were  payable  to  him  dnring  bis 
lifetime  by  his  father's  testamentary  trustees 
nnder  the  terms  of  his  father's  settlement 
reserring  to  himself  oat  of  the  rents  an  annual 
■am  of  equal  to  abont  a  quarter  the  whole  as 
an  alimentary  allowance.  The  father's  settle- 
ment contained  a  clause  to  the  effect  that  the 
tents  shoold  not  be  attachable  by  the  son's 
creditors,  nor  ahonld  he  have  power  to  sell  or 
assign  the  same  to  any  party  whatever.  It 
contained  no  olanse  declaring  these  prorisious 
alimentary  or  for  subsistenos  only.  In  an  action 
by  the  banlmipt  against  the  tmstee  to  redaoe, 
aa  having  been  vUraviret,  the  tmst-assignation 
granted  by  him,  hM,  assuming  it  to  be  an 
open  question  whether  the  pursuer's  interest  in 
the  proTision  was  alimentary  or  not,  that  his 
fatanaaotian  with  his  creditors,  embodied  in  the 
tmst  assignation,  constituted  a  compromise 
between  him  and  them  of  a  doubtful  claim, 
and  that  he  oould  not  reduce  it.  Held  by  Lord 
IC'Laren  (Ordinary),  and  opinion  per  Lord 
Bntherford  Olark,  that  the  interest  of  the 
bankrupt  in  his  father's  estate  was  not  ali- 
mentary.  Opinion  per  Lord  H'Laren  (Ordi- 
aaty)  that  if  there  had  been  an  alimentary  trust 
it  had  been  sufficiently  recognised  by  the  reser- 
vation of  the  alimentary  allowance  by  the  bank- 
rupt. Bogeiaona  v.  Crosbie  (Bogerson'g  Trus- 
teeX  p.  102. 

PTMimoni  to  ChOdren.     See  Trust. 

Protiiion  to  Widow.    See  Hwband  and  Wife. 

PromofMU  to  Widou  and  Ohildren.  See  Marriage- 
Contraet, 

Pronaofar  Charterer't  lAabHiiy  to  C«ai«  on  Load- 
ing of  Cargo.    See  Bhifping  Imu, 

PubUe  Compamy — Tnut—Bittignal^Mn  of  Trustee 
—Trantfer  of  Share*— TruiU  Act  1867  (80  and 
31  VieL  eap.  97),  mc  10.  HM  (Lord  Presi- 
dent diM.)  that  a  tmstee  who  has  resigned 
oiBoe  nnder  the  powers  contained  in  the  Trust 
Acta  is  entitled,  on  intimating  his  resignation, 
to  haTe  his  name  deleted  from  the  register  of 
a  pablio  company  in  which  the  trustees  hold 
sbnes,  without  the  execution  of  any  transfer. 
Da]|;jeiah  v.  Land  Fening  Company  (Limited), 
Pl  188. 

ggfttoftto  8eeurit}f  Gompanj/ — Power  to 
Receive  Money  by  Jjian—Purduue  to  Avoid 
Saeriflee  of  Seeuriij/—'Ultn  Tires.  A.  heritable 
■ecority  company,  the  objects  of  which  were 
to  lend  moner  on  heritable  security,  and  to 
"  receive  money  by  way  of  loan  by  cash-credit, 
debenture,  deposit,  or  otherwise,"  and  to  do 
all  soeb  things  as  were  condudve  to  these 
objects,  received  through  their  manager  a 
loan,  which  he  applied  to  the  purchase  of 
heritable  property  over  which  the  company 
had  lent  money  on  a  postponed  bond,  and 
which  the  prior  bondholder  had  brought  to 
sale.  There  being  a  doubt  as  to  the  company's 
power  to  hold  heritage,  the  manager  made  the 
purehase  in  his  own  name;  he  also  granted 
the  lender  a  bond  for  his  money  over  the 
subjects.  The  Company  and  its  liquidator 
afterwards  disputed  liability  for  the  loan,  on 
the  ground  that  the  company  had  no  authority 
to  pnnsbase  or  hold  heritable  property,  that 
the  manager  was  the  proper  debtor,  and  that 


he  bad  no  authority  from  the  directors  for  the 
transaction.  Heid  that  the  company  having 
borrowed  the  money  through  its  proper  officer, 
who  was  entitled  to  accept  money  on  loan,  the 
lender  had  no  concern  with  inquiring  into  its 
powers  to  apply  it,  and  was  therefore  entitled 
to  demand  repayment.  Opiniont  that  the  pur- 
chase by  such  a  company  of  heriti^e  in  order 
to  avoid  a  sacrifice  of  its  loan  was  not  uitra 
viret.  Paterson's  Trustees  v.  Caledonian  Herit- 
able Security  Company  (Limited),  and  Liquida- 
tor, p.  288. 

PrMie  Company — PovxrtofDtreetert — Guarantee 
— Ligvidation — Ultra  vires.  The  directors  of 
a  heritable  company  which  had  lent  a  sum  of 
money  upon  a  postponed  heritable  security,  in 
order  to  prevent  an  immediate  sale  of  the  sub- 
jects by  the  prior  bondholder,  entered  into  an 
agreement  with  him  guaranteeing  to  him  the  in- 
terest of  his  bond,  and  payment  of  certain 
incidental  expenses.  In  the  liquidation  of  the 
company,  which  ooouried  shortly  after  this 
arrangement  was  entered  into,  the  bondholder 
claimed  the  value  of  his  security  with  the  un- 
paid interest.  Held  that  the  granting  of  guar- 
antees was  not  the  purpose  for  which  the  com- 
pany was  formed,  nor  was  it  incidental  or  con- 
ducive to  their  legitimate  business ;  that  the 
directors  by  entering  into  this  agreement  with 
the  bondholder  had  acted  tUira  viret,  and  the 
deliverance  of  the  liquidator  rejecting  the  bond- 
holder's claim  gtutained.  The  Life  Association 
of  Scotland  «.  Caledonian  Heritable  Security 
Company  and  Liquidator,  p.  630. 

Winding-Up — Order  to  Stay  Proceedings- 
Foreign — JuriMUetion  —  Beeonvention  —  Com- 
panies Act  1862,  MM.  87  and  122.  The  liqui- 
dators of  a  Scottish  company  presented  a  note 
to  tbe  Court  of  Session  for  an  order  to  stay 
proceedings  which  had  been  taken  against  the 
company  in  the  Superior  Court  of  San  Fran- 
cisco. The  proceedings  were  at  the  instance 
of  a  firm  in  California  for  the  pnipose  of 
enforcing  a  claim  for  commission  alleged  to  be 
due  in  respect  of  services  rendered  to  the 
company  by  the  firm,  and  following  on  the 
action  the  firm  had  attached  certain  shares 
belonging  to  the  company.  The  company  in 
liquidation  was  admittedly  subject  to  the  juris- 
diction of  the  Court  in  California,  and  had 
entered  appearance  as  defenders  in  the  action 
there.  The  liquidators  stated  that  they  bad  a 
counter-claim  against  the  firm  for  promotion - 
money  or  illegal  commission  which  they  alleged 
tbe  firm  had  received,  and  maintained  that  the 
rights  of  parties  should  be  determined  in  the 
liquidation.  Neither  of  the  partners  of  the 
firm  were  domiciled  Scotsmen.  One  of  the 
partners  was  resident  in  London,  and  had 
brought  in  the  Court  of  Session  a  suspension 
of  a  charge  to  pay  calls  said  to  be  due  by  him 
in  respect  of  shares  which  he  held  in  the  com- 
pany. Tbe  other  partner  was  resident  and 
domiciled  in  California.  He  was  one  of  two 
marrisge- contract  trustees  under  an  English 
trust  who  had  lodged  a  claim  in  the  liquidation 
in  respect  of  debentnres  of  the  company 
belonging  to  the  trust,  but  in  which  be  had  no 
beneflciid  interest  This  claim  was  lodged 
without  his  knowledge  when  he  was  in  Oali- 
fomia.  The  claim  was  satisfied  before  judg- 
ment was  given  in  tbe  note  to  stay  proceedings. 
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Note  refuted  on  the  groond  thst  the  Conrt  had 
no  janediotion  ex  reamveniione  or  otherwise 
over  the  partner  of  the  firm  who  was  domiciled 
in  California.  Obtervation*  on  the  effect  of 
section  122  of  the  Companies  Act  1862:  Jamie- 
son  and  Another  (Liquidators  of  the  California 

■  Bedwood  Company,  Limited)  v.  Walker  and 
Another,  p.  663. 

PiMie  Company'  -  Windiiig-  Up—  Order  to  Stay  Prc- 
eeeiingt — Foreign — Jurisdiction — Beeonvention 
— Companies  Act  1862,  sea.  87  and  123.  The 
liqnidatorof  a  Scottish  company  presented  a  note 
to  the  Conrt  of  Session  to  restrain  a  Calif  ornian 
firm  from  proceeding  with  actions  they  had 
raised  against  the  company  in  the  Superior 
CoQit  of  San  FianoiBOO.  The  first  of  these 
actions  was  to  reooyer  commission  on  bills 
negotiated  by  the  firm  on  acconnt  of  the  com- 
pany, rent  of  office,  ifcc.,  alid  a  snm  alleged  to 
be  due  for  services  rendered  by  the  plaintiffs. 
Following  on  this  action  certain  shares  belong- 
ing to  the  company  in  liquidation  had  been 
attached.  The  other  action  was  for  payment 
of  the  amonnt  of  a  bill  drawn  by  the  firm  upon 
and  alleged  to  have  been  accepted  by  the  com- 
pany, disbononred  by  the  acceptors,  and  retired 
by  the  drawers.  The  liquidator  maintained 
that  the  rights  of  parties  should  be  determined 
in  the  liquidation.  Neither  of  the  partners  of 
the  firm  were  domiciled  Sooiamen.  One  of 
the  partners  was  resident  in  London,  the  other 
partner  was  resident  and  domiciled  in  Cali- 
fomia.  The  former,  however,  was  managing 
director  of  the  company  in  liquidation,  and 
the  partners  of  the  firm  were  on  the  register 
as  holders  of  shares,  and  were  dne  arrears  of 
calls.  The  firm  had  prior  to  the  commence- 
ment of  the  liqoidation  raised  an  action  in  the 
Conrt  of  Session  against  the  company  for  pay- 
ment of  a  bill  of  exchange.  This  action  was 
defended  by  the  company,  and  was  still  in 
dependence.  It  had  been  conjoined  with 
another  action,  also  in  dependence,  in  which 
the  company  sought  to  interdict  the  firm  from 
doing  diligence,  and  to  suspend  a  threatened 
charge  upon  another  bill  of  exchange,  'llie 
firm  had,  after  the  commencement  of  the 
liquidation,  obtained  leave  from  the  Conrt  to 
proceed  with  these  actions.  Held  that  the 
dependence  of  these  actions  was  sufficient  to 
give  the  Court  jurisdiction  over  the  respon- 
dents in  all  matters  connected  with  the  liqui- 
dation, and  note  gronitd.  More  (Liquidator 
of  the  Scottish  Pacific  Coast  Mining  Company) 
V.  Walker  and  Another,  p.  566. 

Winding- Up — Commencement  of  Liquida- 
tion—Heritable Creditor  —  Poinding  of  ike 
Oround— Companies  Act  1862  (25  and  26  Viet, 
cap.  89),  see.  163.  Held  that  section  168  of  the 
Companies  Act  1862,  which  provides  that 
"where  any  company  is  being  wound  up  by 
the  Conrt,  or  subject  to  the  supervision  of  the 
Court,  any  attaolunent,  sequestration,  distress, 
or  execution  put  in  force  against  the  estate  or 
effects  of  the  company  after  the  commence- 
ment of  the  winding  up  shall  be  void  to  all 
intents,"  does  not  apply  to  prevent  a  heritable 
creditor  from  proceeding  to  carry  off  the 
moveables  by  a  poinding  of  the  ground,  be- 
cause the  object  of  the  section  is  to  prevent 
the  obtaining  of  prefetences  after  liquidation 
ie   begun,  and  the  action   of   the   heritable 


creditor  is  only  the  making  available  of  an 
existing  preferable  security.  The  Athole 
Hydropathic  Company  and  Liquidator  v.  The 
Scottish  Provincial  Assurance  Company,  p. 
670. 

Public  Company — Foreign — Ligyidation — Stay  of 
Proceedings — 26 and 26  Viet.  cap.  89  (Companies 
Act  1862),  see.  87.  In  a  liquidation  under 
supervision  of  the  Court  the  liquidators  applied 
to  the  Court  for  an  order  to  restrain  an  English 
bank  which  held  debentures  of  the  company  in 
liquidation  from  proceeding  with  a  suit  raised 
by  them  in  New  Tork.  This  suit  was  directed 
against  a  company  in  New  Tork  who  held  oer- 
tain  real  property  in  California  belonging  to 
the  company  in  liquidation,  in  trust  for  the 
holders  of  the  debentures.  The  debentorea 
were  payable  npon  presentation  either  in  Ijon- 
don  or  San  Francisco.  The  bank  pleaded  that 
tbey  were  not  subject  to  the  jurisdiction  of 
the  Scottish  Court.  They  had  lodged  a  claim 
with  the  liquidator  for  the  amount  of  the 
debentorea  they  held.  Held  that  in  respect 
of  the  claim  lodged  the  Conrt  had  jurisdit^on 
to  restrain  the  respondents  from  proceeding 
with  the  suit  in  New  York,  and  order  grant^ 
accordingly.  Jamieson  and  Another  (Liqui- 
dators of  the  California  Bedwood  Company, 
Limited)  t>.  The  Merchant  Banking  Company  of 
Ijondon  (Limited),  p.  836. 

Contingent  OZottn  of  Damages—  Winding- 

vp.  A  public  company  was  wound  np  volon- 
tarily.  A  claim  was  lodged  in  the  liquidation 
by  one  claiming  that  the  company  was  liable 
to  fulfil  all  the  obligations  and  liabilities  in- 
curred or  to  be  incurred  under  certain  oontnusts 
to  which  he  and  the  company  were  the  parties. 
The  liquidators  made  no  deliverance  on  his 
claim,  but  settled  the  claims  of  other  creditors, 
and  then  after  a  correspondence  as  to  whether 
his  claims  remained  entire  against  the  com- 
pany or  had  been  transferred  by  assignation  of 
its  interest  to  a  new  company  and  become 
claims  against  it,  gave  him  notice  that  unless 
proceedings  were  taken  against  them  within  a 
certain  time  they  wotdd  distribute  the  snrplns 
assets  among  the  shareholders.  He  brought 
an  action  to  have  it  declared  that  the  company 
was  still  bound  by  the  contracts  with  him,  and 
that  the  liquidators  were  bound  to  set  aside  so 
much  of  the  assets  as  should  be  required  to 
meet  his  claims.  The  Second  Division,  in 
respect  that  there  was  no  present  debt  or 
liability  by  the  company,  dismissed  the  action, 
leaving  him  to  claim  in  the  lignidation.  ^e 
House  reverted  this  jndgmejit,  h«lding  that 
when  a  limited  company  is  being  wound  np 
voluntarily,  a  creditor  asserting  future  or  even 
contingent  claims  may  have  the  liquidators 
interpelled  from  dividing  the  surplus  assets 
among  the  shareholders  without  making  any 
provision  to  meet  his  claims  when  they  arise. 
Lord  Elphinstone  e.  Monkland  Iron  and  Coal 
Company,  p.  879. 
-See  Bailvay. 


Pubiie  Footpath.    Bee  Boad. 

Public  Meeting.    See  JiuHdaryOatet. 

Pubiie  Offleer—Town  Clerk— Tenure  of  Offlee— 
Dumtnoi— Culpa.  A  town-derk  holds  his  office 
ad  vitam  aui  eulpam,  and  cannot  therefore  be 
removed  snmmaxily ;  but  if  he,  either  wilfully 
or  through  gross  negligence,  conduct  himself  in 
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a  nunner  inoonaUtent  with  the  public  serrioe, 
that  vill  amount  to  e>jUpa  which  will  justify 
his  lemoTaL  CiTcumstances  In  which  held  (by 
Ijord  Iiee,  Ordinary)  that  the  conduct  of  a 
town-clerk  had  not  been  such  as  to  justify 
removtL  Provost,  Haf^rstes,  and  Town 
Oooncil  of  North  Berwick  v.  Lyle,  p.  214. 

PiOtk  Worka.    See  Valuation  Ca»a. 

PMieatiMi  bg  a  Booladlgr from  Notet  Takenbya 
Studtnt.    See  Property. 

Pttrdtam  to  Avoid  Satriflee  of  Security.  See  Pub- 
lie  Gompantf. 

Quntom  of  Alimmt.    See  Ewiband  and  Wife. 

QuorantmA    See  Shipping  Law. 

ii<uUion  of  OivH  Sight.    See  Juttidary  Oatei. 

Badieal  Bight.    See  Hwband  and  Wife. 

BaOMiaff — PuHit  Oompdny — Undertaking  in  Line 
ef  Oompanff'i  BxmneM — Ultra  yim— North 
BritiiK  BaHaay  Act  1886  (48  and  49  Viet. 
cap.  easts.),  tee.  35.  Held,  on  a  oonstmotipn 
of  the  North  British  Bailway  Act  1 886  that  the 
eompany  were  entitled  to  hold  and  to  let  to  a 
tenant  a  hotel  in  connection  with  their  business 
as  poblio  oarriers.  Opinion  that,  apart  from 
special  powers,  a  railway  company  may  build 
a  hotel  at  a  station  on  the  line  and  let  it  out  to 
a  tenant.  Hacgregor  e.  North  British  Railway 
Gompany,  p.  194. 

Min«»  andMinorali — Stone—  Oonetruetion 
of  Lino—BtMvay  CHautei  Act  1846  (8  and  9 
Viet.  cap.  83),  tee.  70.  In  1846  a  railway 
eoBStmcted  a  Une  on  lands  which  they  had  ao- 
qoixed  under  oompnlaory  powers.  Fart  of  the 
Iiii«  ran  thioogh  a  cutting  in  the  rock.  In 
1870  the  company  commenced  to  remove  the 
atone  which  had  been  left  on  the  side  of  the 
UiMwithin  the  limitaofthe  lands  taken,  because 
as  they  alleged,  it  was  liable  to  come  down,  and 
so  rendered,  the  line  unsafe.  The  proprietrix 
of  the  adjmning  lands,  from  whose  prede- 
oessoiB  in  title  the  railway  company  had  taken 
the  lands  on  which  the  railway  was  formed, 
eUimed  the  value  of  the  stone  so  taken  away, 
on  the  ground  that  under  section  70  of  the 
Bailway  Olaoses  Act,  "mines  and  minerals" 
nnleas  expressly  conveyed  were  excepted  from 
the  oonveyance  to  the  railway  company,  and 
that  the  stone  in  question  came  under  the 
description  "  mines  and  minerals,"  and  had  not 
been  ezpreasly  conveyed.      The  defence  was 

(1)  that  section  70  only  applied  to  "mines  and 
minerals"  under  the  railway,  and  that  the  com- 
pany bad  a  lidit  to  all  "mines  and  minerals" 
in  the  the  lands  taken  down  to  formation  level ; 

(2)  that  the  stone  in  question  was  not  merchant- 
able, and  therefore  did  not  fall  under  the  term 
"  mines  and  minerals" ;  and  (3)  that  the  stone 
was  "used  in  the  oonstruction"  of  the  line. 
The  Oonrt,  upon  a  proof,  sustained  these  three 
grounds  of  defence,  and  astoOiied  the  defenders. 
Nisbet  Hamilton  «.  North  British  Bailway  Com- 
pany, p.  296. 

■  BunTiing   Power*— Oeeupier  ef  Lino — 


Liability  far  AMettment — Tenan^.  It  was 
agreed  between  two  railway  companies  that  a 
short  jnootion  line  should  be  formed  in  order 
to  allow  the  trains  of  one  of  them,  the  N.  Co. , 
to  run  into  a  station  belonging  to  the  other, 
the  H.  Co.  By  the  Private  Act  carrying  out 
this  agreement  the  H.  Co.  were  to  lay  down  the 


line,  and  the  N.  Go.  were  to  ran  over  and  use 
it,  and  to  pay  a  percentage  upon  the  oatlay  so 
incurred,  and  pay  certain  rent  for  the  station, 
and  proportions  of  servants'  wages — the  addi- 
tional Une  being  the  exclusive  property  of  the 
H.  Co.,  and  liable  to  be  used  by  them,  if  they 
chose,  as  part  of  their  undertaking.  Held  that 
the  right  of  the  N.  Co.  was  one  of  running 
powers  only,  and  that  they  were  not  liable  as 
oocupieni  of  the  line  to  relieve  the  H.  Co.  of 
assessment  or  rates  laid  upon  the  occupiers 
thereof.  Highland  Bailway  Company  v.  Great 
North  of  Scotland  Kailway  Company,  p.  762. 

Bailway.  See  Entail— B^aration— Arbiter — 
Garrier. 

BaUw(m  Befireihment-Boonu.    See  Valuation. 

BaUway  Stodci.    See  Stoeke  and  Shares. 

Banking.    See  Bankruptey. 

Bape.    See  Jwtlieiary  Caiet. 

Beatonable  Preeautiont.  See  Property— Bepara- 
tion. 

Reeal  on  Oontignation.    See  Diligence. 

Beeeipt  of  Parochial  Belief.    See  Election  Law. 

Beeeipt  for  Sum  of  Money  in  Compentation  for 
Damaget.    See  Beparation. 

Beelaiming-Note,  E^eel  of  on  Parties  neither 
Redaimeri  nor  Beipondentt.    See  Process. 

Beeompente.    See  Suri)and  and  Wife. 

Beeoneeation.    See  Publie  Company. 

Bedemption  of  Casualty.  See  Superior  and  Vassal. 

Reduction.    See  Process. 

Be-Entaa.    See  ErUaO. 

Beferenee  to  Oath.    See  Proof. 

Befrethment-Boom  at  Bailway  Station.  See 
Trade-Nam^. 

Begister  of  Inhibitions,    See  Bankruptq/. 

Begistered  Letter.     See  Proof. 

Beinvestment  of  Purchase  Money.    See  Cflebe. 

Bdetancy.  See  Master  and  ServatU— Justiciary 
Gaset — Beparation — Sale. 

Bemit  to  Accountant  to  Inquire  into  Petitioner's 
Cireumttanees.    See  Husband  and  Wife. 

Bemit  to  Lord  Ordinary.     See  Process. 

Bemoval  of  Child  out  of  Jurisdiction.  See  PareiU 
and  Child. 

Removal  of  Wall  Ordered.    See  Interdiet. 

Bemoving.     See  Lease. 

Bemuneration  of  Trustee  where  ontu  One  Credi- 
tor.   See  Bankruptcy. 

Bent.     See  Lease. 

Benuneiation.    See  Lease — Valuation  Acts. 

Beparation — Master  and  Servant — Employers' 
Liability— Defect  in  "  Ways"— Order  to  which 
Workman  Bound  to  Obey— Employers  Liability 
Ad  1880(43  and  44  Viet.  c.  42),  see.  1,  sub-sees. 
I  and  8.  A  brakesman  on  a  locomotive-engine 
used  to  draw  waggons  in  an  ironwork,  was 
ordered  by  the  engine-driver,  whose  orders  he 
was  bound  to  obey,  to  get  off  the  engine  while 
it  was  in  motion  and  replace  on  the  rails  one 
of  the  waggons  which  had  got  off.  In  course 
of  obeying  the  order  the  brakesman  had 
stepped  on  to  the  footboard  of  the  engine  in 
order  to  get  off  it,  when  one  of  his  feet  was 
struck  and  severely  injured  by  a  bar  of  iron 
projecting  so  as  to  overlap  the  footboard  from 
a  heap  of  puddled  iron  bars  which  were, 
according  to  a  custom  of  the  works,  laid  down 
near  the  rails  waiting  for  removal  to  another 
part  of  the  works.  Hdd  that  the  accident  was 
the  result  of  a  defect  in  the  "ways"  used  in 
the  defenders'  business,  implying  negligence 
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on  their  part  nnder  8at>4ec.  1  of  sec.  1  of  the 
Employeis  Liability  Act  1880 ;  and  that  they 
-were  also,  thTongh  the  driTer,  guilty  of  the 
negligence  specified  in  sub-sec.  3  of  sec.  1  of 
the  Act,  and  were  therefore  on  both  grounds 
liable  in  reparation  to  the  pursuer.  Mitchell 
V.  The  Coats  Iron  and  Steel  Company,  p.  108. 

Reparation — Operationi  by  Proprietor  on  Am  Own 
Oround  eauting  Danger  to  a  Neighbour — Slatt- 
ing— Beatonable  Precautions  for  Safety  of  Ihote 
in  the  Neighbourhood.  A  proprietor  held  liable 
for  the  result  of  blasting  operations  performed 
in  his  own  grounds  without  sufficient  care  to 
prevent  injury  to  persons  in  adjoining  grounds. 
Faterson  c.  Lindsay,  p.  180. 

BaUiBoy  —  Personal   Iryury  —  Death    of 

Ityured  Peiton  after  Sailing  of  Action — 
Exeeutor — Mxeeuiw  Damage.  The  pursuer 
of  an  action  of  damages  for  personal  injury 
died  shortly  after  the  action  was  raised,  bnt 
hia  father  and  executor  was  sisted,  and  re- 
coTered  from  a  jury  an  award  of  damages.  In 
an  application  by  the  defenders  to  have  the 
verdict  set  aside,  held  {diss.  Lord  Shand)  that 
the  award  though  large  was  not  so  excessive, 
as  to  entitle  the  Court  to  interfere  with  the  dis- 
cretion of  the  jury.  Question — Whether  the 
amount  of  damages  recoverable  by  an  executor 
in  sach  circumstances  was  limited  to  the  pecu- 
niary loss  actually  sustained  by  the  deceased  and 
a  sum  by  way  of  nolaiivm  for  the  snCering  which 
he  endured  daring  his  Burvivance?  M 'Master 
«.  The  Caledonian  Railway  Company,  p.  181. 

—Emfioyert   Liability   Act   1880  (48  and 

44  Viet.  cap.  42)  —  Negligence — Condition 
of  Emj^er'i  Premises  —  Miiadtenture.  A 
master  is  not  bound  to  have  the  most  new  and 
excellent  appUauoes,  bnt  only  to  use  reasonable 
precautions.  Therefore  where  a  farm-servant 
claimed  damages  in  respect  that  he  had  been 
injured  by  the  blowing  to  of  a  shed  door,  and 
that  this  would  not  have  happened  if  it  had 
been  of  a  different  oonstraotion  or  fastened 
with  a  sneck  instead  of  having  something  put 
against  it  to  hold  ii—held  that  the  master  was 
not  liable.    Mitchell  «.  Fatnllo,  p.  207. 

Carriage— Man   Bun    Over  in  Street— 

Duty  of  Driver*.  A  man  walking  in  daylight 
on  the  carriage-way  of  a  street  was  knocked 
down  by  a  vem  which  came  up  from  behind. 
Held  that  the  owner  of  the  van  was  liable  in 
damages,  becanse  it  was  the  driver's  duty  to 
avoid  knocking  the  man  down  either  by  pnlling 
up  or  changing  his  course,  and  it  was  no 
defence  that  he  called  out  to  warn  him  to  get 
ont  of  the  way.  Andenon  «■  Blackwood,  p. 
227, 

1  Slander  —  Istue  —  MaUoe  —  Privilege. 

A  theatre  manager  who  had  contracted  with 
the  conductor  of  a  troupe  of  actors  to  perform 
at  his  theatre  cancelled  the  engagement,  and 
in  the  course  of  the  correspondence  which  fol- 
lowed in  consequenoe  wrote  to  him — "You 
made  your  engagement  under  false  pretences ; 
you  advertise  what  you  are  not  capable  of  per- 
forming." The  actor  sued  him  for  damages, 
placing  on  these  words  the  innuendo  that  it 
represented  him  as  guilty  of  fraudulent  conduct 
and  wilful  deceit  in  his  communications  with 
the  defender  and  in  the  pursuit  of  his  profes- 
sion. Held  (1)  that  the  latter  was  capable  of 
bearing  the  innuendo,  and  entitled  the  pursue 


to  an  issne ;  but  (2)  that  it  baTiog  been  written 
in  the  course  of  a  oorrespondencse  aboat  a  dis- 
puted contract,  it  was  written  on  an  occasion 
when  there  was  legitimate  ground  for  the  de- 
fender expressing  his  opinion  on  the  matter, 
and  that  therefore  there  most  be  an  issne  of 
malice.     Stuart  v.  Moss,  p.  231. 

Separation— Master  and  Servant — Bdeocm^.  A 
workman  in  the  employment  of  oontraotors 
who  were  making  a  sewer  paasing  under  a  rail- 
way, was,  while  crossing  the  line,  killed  by  a 
train.  His  widow  and  children  sned  the  com- 
pany for  damages,  and  alleged  that  at  the  time 
he  oould  not  see  the  approach  of  the  train. 
The  Court  ordered  the  pursuers  to  specify  the 
oauae  of  his  being  unable  to  see  the  train. 
Casey  and  Others  v.  Sinclair  &  Sons,  p.  305. 

Slander  —  Ittiae  —  Innuendo.       In    an 

action  of  damages  for  slander,  the  slander 
complained  of  was  contained  in  a  newspaper 
paragraph  which  stated  that  the  writer  had 
sapped  at  the  pursaer's  hotel,  where  he  was 
charged  a  certain  price,  and  the  "qaality  was 
by  no  means  consistent  with  the  price. "  Held 
that  the  issue  did  not  require  to  contain  the 
innuendo  that  these  words  represented  that 
the  pursuer  charged  eztortionately,  since  the 
words  were  actionable,  and  needed  no  innnsndo 
to  interpret  their  meaning.  Macrae  «.  Wioke, 
p.  490. 

Negligenee  —  Steamer.        A    passenger 

steamer  was  lying  ready  to  start  at  a  quay  on 
the  river  Clyde  with  the  tide  at  flood  and  her 
bow  pointing  down  the  river.     The  captain, 
aooording  to  a  common    practice,    gave   the 
orders  simultaneously  to  loose  the  bow-rope 
and  to  draw  off  the  gangway.    The  first  of  these 
orders  was  immediately  obeyed,  and  the  vessel's 
head  swung  outwards  from  the   quay  befbre 
the  gangway  was  removed.     While  it  was  still 
on  a  person  tried  to  pass  along  it  from  the  qnay 
to  the  vessel.     As  the  vessel's  head  continued 
to  swing  outwards  from  the  qnay,  the  gangway 
slipped  from  her  and  he  was  thrown  into  the 
.  water.      He  broaght   an    action  of  damages 
against  the  owner  of  the  steamer.     HM  (diss. 
Ijord  Craighill)  that  the  captain  of  the  vessel  was 
in  fault,  as  he  had  ordered  the  bow-rope  to  be 
thrown  off  before  the  gangway  was  withdrawn; 
that  there  had  been  no  contribatoiy  negligence 
on  the  part  of  the  pursner ;  and  therefore  that 
he  was  entitled  to  damages.      Monaghan  f. 
Buchanan,  p.  680. 

Negligent    Use   of   Property— Tard-Oate 

Falling  on  to  PiMie  Street— Treipaiter.  A 
trespasser  on  a  boilding-yard  being  desirous 
to  open  a  sliding  gate  of  ordinary  oonstmotioD, 
the  groove  of  which  was  somewhat  clogged, 
used  force  to  it  without  clearing  ont  the  gTOOve^ 
and  in  consequenoe  the  gate  fell  into  the 
street  and  injured  a  person  there.  EM  that 
the  owner  of  the  gate  was  not  responsible  to 
the  injured  person  for  hia  injury.  Uuipby  c 
Smith,  p.  709. 

Employers   Liability   Act   1880  (48  and 

44  Viet.  cap.  42),  see.  7—Notiee.  A  work- 
man sustained  personal  injuries  on  7tb 
May.  He  sent  his  employers  notice  ot  injarj 
in  time  to  be  dehvered  in  course  of  poet  <n 
19th  June.  Held  that  this  notice  was  not 
served  within  six  weeks  from  the  oooDnnnoe 
of  the  accident  within  the  meaning  of  the 
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£mpk>yen  laability  Aot.     M1}onagh  e.  P.  & 
W.  MimlBllftn,  p.  717. 

Beparation — Action — Beeeipt  for  Sum  of  Money 
fit  Compeiuation for  Damages.  A  'worknuui  who 
«aa  mating  a  claim  against  hiB  master  for 
reparation  for  an  aooidant  bad  intimated  it 
through  an  agent,  but  afterwards  met  his 
master  at  the  works  and  agreed  to  settle  his 
claim  for  a  small  sum,  and  signed  a  receipt  for 
the  som  as  full  compensation.  He  subsequently 
raised  an  action  for  damages  for  the  accident, 
stating  that  he  understood  that  the  amount 
given  him  was  only  part  compensation.  It 
was  not  prored,  and  he  denied,  that  the  receipt 
was  read  to  him  before  signature,  or  that  he 
intended  to  settle  the  whole  case.  Held  that 
on  repayment  of  the  amount  for  which  he 
granted  the  receipt  he  was  entitled  to  be  re- 
stored against  it  and  to  proceed  with  his  action. 
M'Donagh  «.  P.  ft  W.  H'LeUan,  p.  717. 

Coai-Pit  —  Feneo  —  Contributory    Negli- 

genci — MiM*  Segvlation  Act  1872  (86  and 
36  Viet  cap.  76),  mc.  61.  A  pit  about  66  yards 
fiaax  a  pathway  used  by  the  pnblio  was  fenced, 
but  the  fence  was  left  ofF  on  one  occasion  for  a 
short  time,  daring  part  of  which  those  in 
charge  of  it  were  engaged  in  seeing  a  stranger, 
who  when  under  the  influence  of  drink  had 
eome  to  the  pit,  towards  a  place  of  safety.  Be- 
fore the  fence  was  replaced  the  stranger  re- 
tomed,  and  fell  down  the  pjt  and  was  killed. 
HM  Uiat  the  mine-owner  was  not  liable  for 
his  death  to  his  represeutatiTes  either  under 
the  Mines  Begolation  Act  1872  or  at  common 
law.  Sinnerton  v.  Merry  ft  Onnninghame,  p. 
725. 

-Matter   and   Servant — Bmployer*  LSabi- 


lay  Act  1880  (43  and  44  Viet.  e.  42),  Me*. 
4  and  J—DeUeerjf  of  Notice  of  Injury.  Held 
that  it  was  sufficient  under  sections  4  and  7  of 
the  Employers  Liability  Act  1880  to  prove  that 
the  employer  de  faeto  reoeiyed  a  post  letter 
from  the  workman  within  six  weebi  from  the 
date  of  the  accident,  setting  forth  the  neoes- 
■aty  particulars,  and  that  it  was  not  essential 
that  the  notice  shonld  have  been  delivered  by 
band,  or  sent  through  the  post  by  registered 
letter.  M*OoTan  v.  Tancred,  Arrol,  ft  Oom- 
p«ay,  p.  787. 

Agent   and   OUent—Profestionai  Betpon- 

mbHi^—Proeeu— Separate  Defender*.  Bene- 
ficiaries under  a  trust  brought  against  the  trus- 
tees and  the  law-agents  under  whose  adrice 
they  were  alleged  to  have  acted,  an  action  to 
have  them  jointly  and  seyerally,  or  according 
to  their  respective  liabilities,  ordained  to  re- 
plaoe  fvnds  lost  through  the  alleged  gross 
Diligence  of  the  trustees  and  the  alleged 
gross  negligence  and  want  of  skill  of  the  law- 
agents.  The  Oonrt  (ott.  judgment  of  Lord 
ICLaren,  and  distinguishing  from  Bobertion 
T.  Fleming,  4  Kaoq.  167)  aUoued  a  proof  in 
the  action  as  laid  against  both  defenders.  Bae 
V.  Meek  and  Others,  p.  760. 

-Negligenee — BtUboay  —  RaHwt^  CUiute* 


ComoUdation  (SeoOand)  Aet  1846  (8  and 
9  Vict.  tap.  83),  etc.  40— (/ontrifrutory  Negli- 
genet.  The  Bail  way  Clatises  Act  1846  pro- 
vides that  at  every  level-crossing  the  railway 
company  whose  line  crosses  the  road  shall  have 
good  and  sniBaiant  gates  at  each  side  of  the 
railway  across  the  road,  which  gates  are  always 


to  be  kept  shut  except  when  cattle  or  carriages 
require  to  cross  the  line.  A  railway  company 
whose  private  Act  of  Parliament  incorporated 
the  general  clause  under  the  Act  of  1845,  bad 
a  line  crossing  a  very  much  frequented  road, 
and  had,  as  required  by  a  private  Act,  erected 
a  footbridge  over  it,  but  did  not  in  consequence 
of  the  great  traffic  at  the  place  keep  the  gate 
shut  at  any  time,  but  had  a  man  stationed  at 
the  gates  to  warn  people  who  attempted  to 
cross  the  line  if  there  was  danger  of  a  train 
passing.  An  accident  occurred  to  a  person 
who  had  been  duly  warned  by  the  gateman  but 
had  gone  upon  the  line.  Seid  that  the  rail- 
way company  were  in  fault  in  not  having  the 
gates  shut  according  to  the  provisions  of  the 
Act  of  Parliament,  which  was  the  proximate 
cause  of  the  accident.  Woods  v.  Caledonian 
Railway  C!ompany,  p.  798. 

ReparaiMm—Ikmgero'Ui  AnimtU— Bull— Ordinary 
Precaution  in  Bemooing.  A  bull  was  being 
led  through  the  streets  in  a  town  secured 
in  the  ordinary  manner  by  a  ring  in  its  nose 
and  a  rope  attached  thereto,  and  by  a  halter 
upon  its  head.  It  was  irritated  by  boys  in  the 
street,  and  struggled  with  the  men  in  charge, 
the  result  being  that  the  ring  in  its  nose  broke 
through  a  latent  defect,  and  it  escaped  from 
the  halter  and  injured  a  passenger  on  the 
street.  Held  (diu.  Lord  Justice-Olerk)  that 
the  animal  having  been  secured  in  a  usual  and 
reasonably  safe  manner,  neither  the  owner  nor 
the  carrier  in  whose  charge  it  was  was  respons- 
ible. Harper  v.  North  of  Scotland  and  Orkney 
and  Shetland  Steam  Navigation  Company,  The 
Great  North  of  Scotland  Bailway  Oompany, 
and  Bain,  p.  814. 

———See  Matter  and  Servant — T'rutt — Land- 
lord and  Tenant — Juriidietion — Agent  and 
Client. 

Beponing.     See  Proceu. 

Bq)orten  on  probabilis  cansa  litigandi  eguaUy 
Vivided  in  Opinion.     See  Poor'i  Boll. 

Beiervation  of  Minerals.     See  Church. 

Betiduary  Appointment.  See  Faeulty  and 
Poiceri. 

Betidue.    See  Hutband  and  Wife — Sueeettion. 

Betignation  (tf  Trusteet.  See  Trutt  —  PuWic 
Oompany. 

Kes  judicata.    See  Foreign — Proceu. 

BettrieOon.     See  Boad. 

Bestriction  of  Aliment.     See  Hatband  and  Wtfe. 

BetuUing  Intestacy.    See  Sueeettion. 

BetentUm.  See  Bight  in  Security — Superior  and 
Vattal. 

Betiring  Partner's  Liability.    See  Partnenhip. 

Betuming  Officer's  Ehepentet.     See  Bleetion  Law. 

Beealvation  of  Security.     See  Bankrupted. 

Betenue— Spirits— Spirits  Aet  1880  (48  and  44 
Viet.  e.  24,  sect.  129,  IZQ^y— Forfeiture.  Held 
that  in  order  to  forfeiture,  under  the  Spirits 
Act  of  1880,  of  spirits  containing  methylated 
spirit,  found  in  possession  of  one  not  entitled 
to  have  such  in  his  possession,  it  is  not  neces- 
sary that  there  be  knowledge  by  him  of  the 
existence  of  such  methylated  spirit,  it  being 
snfncient  that  it  is,  in  fact,  in  his  possession. 
Lord  Advocate  v.  D.  J.  Thomson  ft  Company 
and  Others,  p.  3. 

Inhabited-Houte-Duty  —  Separate    Tene- 

mentt — Ouslomt  and  Inland  Betenue  Aet  1878 
(41  and  42   Viet.  cap.  IS),  see    18,  sub-sect. 
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1  and  2—Atm  Geo.  III.  cap.  5S,  Schedule  B, 
Ride  3.  Premises  consisted  of  a  front  building 
of  two  storeys  and  attics  with  a  back  building 
of  one  storey.  The  proprietor  occupied  the 
ground  floor  of  the  front  building  as  a  shop, 
and  the  first  floor  and  attics  as  a  dwelling- 
house.  HM  that  the  whole  premises  formed 
one  tenement  for  the  purpose  of  assessment  for 
inhabited  house-duty,  and  that  neither  of  the 
exemptions  conferred  by  the  Customs  and 
Inland  Bevenne  Act  1878,  sec.  13,  applied. 
M'Innes  v.  Muat  (Surveyor  of  Taxes),  p.  116. 

Retentw— Income  Tax— Income  Tax  Act  1842  (6 
and  6  Viet.  cap.  100),  SeKed.  A,  Bvle  S—Pro- 
JUs—Deduetiont.  A  railway  company  under 
powers  conferred  upon  them  by  statute  to  act 
as  carriers  both  by  sea  and  land,  for  some 
years  worked  their  own  sea  traffic  by  means  of 
steamers  belonging  to  themselyes.  Thereafter 
they  sold  these  Teasels  and  entered  into  an 
agreement  with  a  steamboat  owner,  whereby  he 
was  to  receive  a  certain  proportion  of  the  pas- 
senger and  traffic  receipts,  and  was  on  his  part 
to  provide  the  steamers  and  to  run  them  on 
certain  stated  routes.  In  assessing  the  income 
tax  payable  by  the  company  for  the  year  sub- 
sequent to  this  arrangement  coming  into  force, 
the  Commissioners  proceeded  (under  rule  3  of 
Schedule  A  of  the  Income  Tax  Act  of  1842)  by 
computation  based  on  the  profits  of  the  year 
preceding  that  of  assessment.  In  doing  so 
they  maintained  that  no  profit  or  loss  on 
steamers  ought  to  be  included  since  the  com- 
pany had  ceased  to  carry  on  the  sea  traffic 
during  the  whole  year  to  which  the  assessment 
applied.  Bdd  that  as  the  principle  of  assess- 
ment was  that  of  taking  the  income  of  the  pre- 
ceding year,  the  loss  on  sea  traffic  then  in- 
cnrred  ought  to  be  taken  into  accoxmt,  and 
teparaUm,  that  the  same  result  followed  be- 
cause the  company  had  not  abandoned  sea 
traffic  as  part  of  their  undertaking  by  having 
entered  into  a  contract  for  the  working  of  it. 
The  Commissioners  of  Income  Tax  v.  The 
Highland  Bailway  Compaq,  p.  H6. 

^—ZAiiestmmi—lneome-Tnx.  The  Glasgow 
Water  CommissioneTS  were  appointed  under  a 
local  Act  of  ParUament,  by  which  they  were 
authorised,  inter  alia,  to  acquire  the  works  of 
certain  private  water  companies  and  to  bring 
in  an  additional  supply  of  water  into  the  city. 
They  were  empowered  to  levy  a  compulsory  rate 
within  the  municipal  bounds,  and  also  a  rate 
on  persons  who  chose  to  take  the  water  outside 
the  boundary,  and  to  supply  manufacturers  and 
others  by  special  arrangement.  Any  balance 
of  the  rates  levied  within  the  district  of  com- 
pulsory supply  after  certain  statutory  deduc- 
tions was  to  be  used  to  reduce  the  next  year's 
assessment  Held  that  while  this  balance  was 
not  assessable  for  income-tax,  the  surplus 
revenue  derived  from  rates  paid  by  those  who 
chose  to  take  the  water  in  the  district  beyond 
the  compulsory  boundary,  and  by  the  sale  of 
water  for  manufacturing  purposes,  was  assess- 
able for  income  tax.  Miller  (Surveyor  of 
Taxes)  v.  The  Glasgow  Corporation  Water 
Commissioners,  p.  285. 

'•Conveyance  on   Bale"  — Sum  Atteited 

a*  Compentation  for  Lou  of  Butineu-Stamp 
Act  1870  (33  and  34  Viet.  cap.  97),  see.  70. 
Under  a  proceeding  to  obtain  compensation  for 


premises  taken  by  a  railway  company,  there 
was  assessed  (1)  a  sum  as  the  Tidae  of  the 
land  taken;  (2)  a  sum  as  the  valne  of  the 
buildings  and  machinery  thereon  ;  (3)  a  sum 
as  compensation  for  loss  of  business  which  the 
raoprietors  were  there  carrying  on  on  the  land. 
SM  (diu.  Lord  Shand)  that  the  oompenaation 
for  loss  of  business  was  not  part  of  the  oon- 
sideration  paid  by  the  company  for  the  "  oon- 
veyance  on  sale "  of  the  property,  and  there- 
fore fell  to  be  excluded  in  estimating  the  ad 
valorem  stamp-duty  payable  for  the  convey- 
ance on  sale.  The  Gksgow  and  Sooth-Westem 
Hallway  Company  v.  The  Solicitor  of  Inland 
Bevenne,  p.  311. 

Beventte — tneom^Tax — Deduction  of  Lote*— 
Property  Taz  Act  1842  (S  and  6  Viet.  e.  85),  tee. 
100,  Sehediile  D,  First  Cau,  Bute  Third,  and 
tee.  101— Ineom^e-Tax  Act  1863  (16  and  17 
Viet.  e.  34),  tee.  2,  Schedule*  B  and  D.  BM 
that  a  farmer  who  was  assessed  for  inoome-tax 
under  Schedule  B.  upon  the  rent,  in  respect  of 
the  oooapation  of  his  farm,  and  who  was 
also  assessed  under  Schedule  D  in  respect  of 
the  annual  profits  arising  from  his  bnsiness  as 
a  seed  merchant,  was  not  entitled,  either  under 
sea  100,  Schedule  D,  first  case,  role  third,  or 
sec.  101  of  6  and  6  Vict.  c.  86,  to  dednct  from 
the  profits  arising  from  his  business  as  seed 
merchant  the  loss  which  he  had  snstained  as 
tenant  of  the  farm.  Inland  Bevenne  «.  Watt, 
p.  403. 

Inh4ibited-Houte-Duty—"  Let  in  Different 

Tmemetitt"—Aet ^i  Geo.  III.  c.  55,  Sehedule 
B,  Buie  6 — Ouelomt  and  Inland  Beoenut  Act 
1878  (41  Viet.  cap.  16),  tec  18,  nb-eee.  1. 
The  proprietor  of  a  house  let  to  one  person  the 
three  upper  floors  which  entered  from  the 
street  by  a  separate  door  and  passage.  The 
first  floor  was  used  as  a  photographic  studio, 
and  the  second  and  third  floors  as  a  dwelling- 
house.  The  subjects  were  let  under  one  lease 
(in  which  they  were  separately  described)  at  a 
cumulo  rent.  The  only  commnnioation  be- 
tween the  studio  and  the  dwelling-house  Was 
by  the  stair  leading  from  the  street.  There 
was  a  door  from  the  dwelling-house  to  the  stair, 
and  internal  communication  between  the  two 
floors  of  which  the  dwelling-house  consisted 
Held  that  the  studio  and  the  dwelling-house 
were  in  the  sense  of  the  Inhabited-Hbnse-Duty 
Acts  different  tenements.  Smilea  (Surveyor  of 
Taxes)  v.  Crooke,  p.  489. 

Sveeetaon — Sueeettton-Dviff  Act  1858  (16 

and  17  Viet.  cap.  61).  A  trust  for  crediton  was 
executed,  and  the  trustee  died  while  it  was  still 
in  operation.  A  private  Act  was  subeequenUy 
obtained,  whereby  the  trustee  under  the  trust 
was  authorised  to  pay,  cut  of  the  estate  put  in 
trust,  to  certain  persons,  who  had  apart  from 
the  private  Act  no  right  at  all  till  the  debt  wis 
paid  off  under  the  trust,  certain  advances  and 
certain  annual  sums.  Seld  that  the  benefit  so 
obtained  was  not  a  succession  nor  the  truster  a 
"  predecessor  "  within  the  meaning  of  the  Sue- 
cession  Duty  Act  1868,  and  a  claim  by  the 
Crown  for  succession-duty  nnder  the  statute 
diialUnoed.  Lord  Advocate  «.  Jamieson  (Lord 
Belhaven's  Trustee),  p.  610. 

See  Jtutidary  Oaeet. 

Bight  in  SeeurOy—AbtobiU  DitpottUcn  viitkBaek- 
■Letter— Attignation  by  Debtor  ef  Be-eon»^- 
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OHM  InUmattd  t»  OniHor—F'urthar  Adeaneei 
if  Ortiit&r  EoUing  Hi*  DaporiUon—  Betmtion. 
A  in  Menrityof  idTanees  by  the  National  Bank 
disponad  theiato  by  diapoaiUon,  duly  Tecorded, 
eertain  heritable  property  belonging  to  him. 
By  aepaimte  baok-letter,  neTer  recorded,  it  was 
agreed  that  the  National  Bank  should  hold  the 
diipoaition  in  aeonrity  till  payment  of  all  Bums 
then  dae,  or  which  ahoold  thereafter  become 
doe  by  A'a  firm,  and  that  on  payment  thereof 
the  sabjeeta  ahoold  be  re-oonvayed  to  him. 
Thereafter  A,  in  seoority  of  adranoes  by  the 
Union  Bank,  aaaigned  to  the  Union  Bank  his 
vbola  right  in  t£e  lands  under  the  right  of 
nrretsion  arising  out  of  the  transaction  with 
the  National  Bank.  This  assignation  was  inti- 
mated to  the  National  Bank.  After  this  inti- 
■ation  the  National  Bank  continned  as  before 
to  make  adranoes  to  A,  who  eTentoally  eze- 
eoied  a  tmat  for  creditors,  being  largely  in- 
debted to  both  banks.  The  subjects  were  not 
soiBaiMit  to  pay  both,  and  a  question  arose 
between  the  bai^  whether  the  National  Bank 
had  any  preference  for  the  adTsnoes  made 
after  tiie  intimation  of  the  assignation,  neld, 
by  a  majorifty  of  the  whole  Ooort,  that  they 
had,  beeanse  by  their  contract  they  were  pro- 
piieton  of  ttie  sabjeeta  disponed,  and  entitled 
to  retain  tham  until  payment  of  all  their  ad- 
Tanoea,  which  right  their  debtor's  intimated 
assignation  «onld  not  defeat  to  any  extent. 
The  minority  (Lords  Bhand,  Young,  Bnther- 
fnrd  Clark,  Adam,  and  Klnnear)  were  of 
opinion  that  the  effect  of  the  assignation  to 
the  Unim  Bank,  duly  intimated,  was  to  pre- 
TSDt  the  National  Bank  from  being  entitled  to 
the  benefit  of  their  security  for  loans  made  to 
A  after  Intinoation  of  the  assignation.  National 
Bank  of  Scotland  (Limited)  «.  Union  Bank  of 
Scotland  (liimited),  p.  241. 

AviU  ^  8teurUt/.    See  DiUgmM. 

Bigii  of  Oo-ExeeuU>rt  to  AHminiiUr.    See  8ve- 


Bight  to  Biirfiie0.     See  Prop&rlif. 

AvU  ef  Tru*U»  in  Sequutration.  Sea  Bank- 
rupfq/. 

B(>ad—Q€nena  Turnpike  Aet  1881  (1  and 8  WO. 
17.  c.  48),  tec  70— BaMingtonehire  BoaOe  Aet 
1863— iViUe  FoalpaO^—Juitiett—Jiiriedietion. 
EM  that  the  /usticea  of  Peace  of  Haddington- 
shire had  no  jurisdiction  either  under  section 
TO  of  the  Gleneral  Turnpike  Act  1831,  or  nnder 
tbepowara  contained  in  the  HaddinJgtonshire 
Bosda  Aet  1868,  to  shut  np  a  public  footpath 
Bpon  vbieli  no  public  money  had  b(  en  expen- 
ded, and  which  bad  not  berai  under  the  man- 
ageoMBt  of  the  road  trustees.  Lord  Blantyre 
and  Another  «.  Dickson  and  Others,  p.  86. 

BuMinff — Settrietion — Boadt  avd  Bridge* 

(Settkmd)  Aet  1878  (41  and  48  Viet.  tap.  61), 
tee.  103 — 8  titid  9  Viet.  cap.  exee.  tee.  18.  A 
loeal  Aet  prorided  that  "  idl  bouses  and  every 
other  bailing  whaterer"  should  be  at  leaai  30 
feat  from  the  centre  line  of  a  certain  road.  A 
proprietor  who  was  electing  a  house  mora  than 
80  feet  from  thia  line  proposed  to  erect  on  the 
groond  in  front  of  it,  bat  within  80  feet  of  his 
oantss  line,  aa  ornamental  fence  consisting  of 
a  stone  parapet  a  foot  high  surmonnted  by  a 
railing.  HtUl  (diu.  Lord  Toung)  that  such  a 
f«Bae  waa  not  objeotianable  aa  a  bidding  in  the 
amse  of  the  prorision.  The  Police  Oommis- 
d 


sionera  of  the  Borgh  of  Fartiok  «.  Oreat  Western 
Steam  Laundry  (Limited),  p.  818. 
Boad—Soad»  and  Bridge*  SeoOand  Aet  1878  (41 
and  42  Viet.  e.  61),  tee*.  80  and  98)— Boad 
Trutteet — Power*  and  Bight*  of  Boad  Tnttleet 
— Pontage*.  At  the  passing  of  the  Boads  and 
Bridges  Act  1878,  the  Dumbartonshire  Boad 
Trustees  acquired  two  bridges  over  the  Leren, 
with  the  right  to  levy  pontages  thereon,  all 
under  the  93d  section  of  the  Act,  which  pro- 
vided that  the  value  to  be  paid  for  these  rights 
to  the  proprietors  of  the  bridges  was,  failing 
agreement,  to  be  decided  by  arbitration,  and 
to  be  provided  by  the  trustees  as  follows — 
"  One-half  thereof  in  the  same  manner  as  is  by 
this  Act  provided  with  respect  to  road  debts, 
and  the  other  half  by  means  of  the  pontages 
levied  at  the  said  bridges  ,  .  .  and  these  pon- 
tages shall  be  levied  by  the  trustees  until  the 
moneys  which  they  shall  have  borrowed  in 
terms  of  the  provision  hereinafter  contained, 
so  far  as  required  for  the  purpose  of  paying 
such  last-mentioned  half  to  the  proprietors, 
with  interest,  together  with  one-half  of  the 
expense  of  maintaining  the  bridges,  and  the 
whole  expense  of  collecting  the  said  pontages 
shall  have  been  paid  out  of  such  pontages, 
whereupon  the  said  bridges  shall  become  high- 
ways and  be  free  of  tolL  The  said  County 
Boad  Trustees  may  borrow  the  money  required 
for  paying  the  said  valnes  to  the  proprietors  on 
the  security  of  the  pontages."  Sdd  in  ques- 
tions between  the  trustees  and  the  proprietors 
of  heritages  in  the  Vale  of  Leven,  that  on  a 
sound  construction  of  the  93d  section — (1)  the 
trustees  were  entitled  to  charge  against  the 
Bridge  revenues  (a)  one-half  of  the  expense  of 
arbitoations  entered  into  to  fix  the  values  of  the 
bridges  and  pontages  to  be  paid  to  the  pro- 
prietors ;  (})  the  expenses  connected  with  a 
loan  to  pay  off  half  of  the  values  of  the  bridges 
directed  to  be  paid  out  of  Bridge  Bevenues, 
both  of  these  items  being  a  necessary  and  in- 
cidental appropriation  of  the  funds  for  the 
purposes  of  the  section,  although  the  statute 
was  silent  as  regards  them;  (e)  (dvfi.  Lord 
Justioe-Clerk)  the  annual  expense  of  letting  out 
the  pontages ;  (d)  the  expenses  incurred  in 
connection  with  litigations  on  the  question 
whether  the  bridges  ought  to  be  rated ;  (e)  the 
owners'  proportions  of  county,  parish,  and  road 
rates ;  (/)  the  expenses  of  fees  paid  to  engineers 
for  inspecting  and  reporting  on  the  condition 
of  one  of  the  bridges,  and  the  expenses  in- 
curred in  consequence  of  extra  precautions 
adopted  for  regulating  the  tra£Bc ;  (^)  expenses 
of  litigations  with  the  general  public  as  regards 
the  right  to  levy  pontages :  (2)  That  the  salaries 
payable  to  the  county  and  district  road  clerks 
and  treasurers  and  the  district  road  surveyor 
were  not  chargeable  against  Bridge  Revenues, 
but  as  part  of  the  cost  of  t'he  maintenance  of 
highways :  (8)  That  one  account  was  in  the  dis- 
cretion of  the  trustees  to  be  kept  for  both 
bridges,  and  the  nett  revenues  of  both  applied 
to  payment  of  the  whole  bridge  debt,  so  that  the 
whole  debt  should  be  extingnished  and  both 
bridges  become  highways  and  free  of  toll  at  the 
same  time :  (4)  That  the  trustees  on  erecting  a 
new  bridge  in  place  of  one  of  the  existing  bridges 
were  entitled  to  levy  the  same  dues  and  pon- 
tages as  were  leviable  at  the  existbig  bridge. 
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DmnbaitonshiTe  Boad  Tnutees  r.  Otr  Eviiig 
and  Othen,  p,  828 

Boad— SenUvde— Cart  Boad— Declarator  of 
SortUudo.  In  an  aotion  laised  in  1886  for  d»- 
oUiator  of  right  to  a  senritnde  toad  th«  jniy 
foond  that  the  pnisner,  his  predeceasois  and 
authon,  had  possessed  the  road  in  question  for 
forty  years  and  upwards  for  the  use  of  foot- 
passengers  and  horses,  and  that  they  had  also 
possessed  it  for  the  nse  of  oars  or  sleds  for  ap- 
wards  of  ten  years  prior  to  1864,  and  for  the 
nse  of  oarts  from  and  after  that  year.  Bdd 
that  the  Terdict  imported  a  right  to  a  servitude 
road  for  oarts,  horses,  and  foot-passengen. 
Msloolm  «.  Uoyd,  p.  872. 

■ Bridge — Bridge  pariljf  in  one  Burgh  and 

parUff  in  Another,  and  Aeeotmnodating  Traffle 
of  Other  Plaeet— LiabHity  for  Maintenanee — 
Boad»  and  Bridget  Aa  1878  Qeeet.  87  and  88). 
Section  37  of  the  Boads  and  Bridges  Aot  1878 
proTides  that  "  vhere  a  bridge  is  not  situated 
wholly  within  one  county  or  burgh,  the  expense 
of  maintaining,  and  if  need  be  of  rebuilding 
the  same  shall,  failing  agreement,  be  a  oharge 
equally  against  the  trustees  of  the  county  or 
counties  and  local  authority  or  authorities  of 
the  burgh  or  burghs  within  which  it  is  partly 
situated."  By  section  88  it  is  provided  that 
"  Whereas  there  are  or  may  be  bridges  in 
Sootland  which  aooommodate  the  traffic  not 
only  of  the  county  or  conntiee  or  bnrg^  or 
burghs,  as  the  case  may  be,  within  which  they 
are  loMUy  situated,  but  also  of  the  adjoining 
counties  and  burgh  or  burghs,  or  one  or  more 
of  them,  and  it  is  not  reasonable  that  the  whole 
burden  of  managing,  maintaining,  repairing, 
and  if  need  be  rebnUding  such  bridge,  and  of 
paying  the  debt  afteoting  or  which  may  affect 
the  same,  should  be  imposed  on  the  county  or 
burgh  within  which  they  are  so  situated,"  the 
counties  and  burgh  authorities  may  agree  that 
"  any  such  bridge"  accommodating  other  traffic 
than  that  of  the  county  or  burgh  within  which 
it  is  situated,  and  may  agree  as  to  the  propor- 
tions in  which  the  cost  of  maintaining,  and  if 
need  be  rebuilding  such  bridge,  shall  be  borne 
*'  by  ib»  county  or  counties,  burgh  or  burghs,  to 
which  it  is  common," and  that  application  may 
be  made  to  the  Secretary  of  State  to  determine 
that  any  bridge  locally  situated  within  a  county 
or  burgh  shall,  in  respect  of  its  accommodating 
other  traffic  than  that  of  such  counfy  or  burgh, 
"  be  deemed  to  belong  in  common  to  theooonty 
or  oonnties  and  burgh  or  burghs  to  be  named 
in  his  determination. "  Seld  (aff.  judgment  of 
First  Division)  that  sea  88  was  not  limited  to 
the  ease  of  a  bridge  wholly  situated  within  one 
county  or  burgh,  but  applied  to  the  case  of  a 
bridge  partly  situated  in  one  burgh  and  partly 
in  another,  and  which  accommodated  traffic  not 
only  of  the  burghs  in  which  it  was  situated,  but 
also  of  the  adjoining  county  and  adjoining 
burghs.  Magistrates  of  GUsgowt.  Oommis- 
sioners  of  Fouoe  of  Hillhead,  p.   620. 

See  Bervitude — Burgh— Juetieiart/  Catet. 

Boad  Truiteee.    See  Beadr—Juitieiary  Oaeee. 

Boyal  Burgh.    See  BurgK 

BuU*.     See  BttSding  Boeittg. 

Sunning  Pover*.    See  BaSbiMi^. 

Sale— Bale  of  Balanee  tf  Pruiom  Bale— Imple- 
ment,   A  sold  to  B  a  quantity  of  flour  of  a 


partioolar  brand,  which  was  described  in  his 
sale-note  as  the  balance  of  a  lot  previously  acdd 
by  him  to  B.  When  the  sale  was  made  A.  had 
not  in  hand  any  flour  of  that  brand,  bat  be 
subsequently  bought  in  the  market  a  quantity 
of  the  same  brand  of  flour  sufficient  to  oover 
the  sale.  B  rejected  the  flour  as,  from  a  test 
of  the  previous  quantity  bought  and  delivered 
to  him,  inferior  to  contract  quality,  and  re- 
fused to  take  delivery.  In  an  aotion  by  A 
against  B  for  loss  sustained  by  the  ref nsal  of 
the  latter  to  take  delivery  of  the  flour,  held  that 
A  had  not  implemented  his  part  of  the  oon- 
traot,  and  could  not  enforce  <he  oonteaot 
against  B.  Tbomaon  Brothers  *.  Xhomami,  p. 
67. 

Bale — Priee  —  Consensus  in  idem  pladtam — 
Mutuei  Brror.  A  qnanymaster  acid  to  a 
mason  a  certain  number  of  feet  of  stone  at  a 
certain  price.  After  the  stone  had  been  in 
part  delivered  and  used  it  appeared  that  the 
seller  believed  that  the  stone  was  sold  by  the 
tuperfidal,  the  buyer  by  the  lineal  foot.  Held 
tfaoit  in  consequence  of  this  misunderstanding 
there  had  been  noeonieneutin  idem  plaeitum  aa 
to  the  price,  and  that  as  the  stone  could  not  be 
restored  to  the  seller,  the  fair  market  value  of 
the  stone  used  ought  to  be  taken  as  the  price 
payable.  Wilton,  81  D.  967,  foUowed.  Stoart 
and  Company  •.  Kennedy,  p.  149. 

— —  Warrantif — Timeout  Befeetion — Horee.  A 
person  bought  a  horse  on  16th  January,  and 
took  delivery  of  it  on  Uie  28th.  On  l»th  March 
he  wrote  to  the  seller  saying  that  he  had  been 
absent  from  home,  and  did  not  quite  know 
what  to  do  about  the  horse,  which  was  very 
vicions  in  the  saddle;  that  he  had  not  made 
up  his  mind  to  part  with  him  yet,  and  he  de- 
sired to  know  if  the  seller  would  change  him 
if  he  decided  to  do  so.  On  24th  Much  ha 
wrote  again  saying  that  the  horse  was  vieioos, 
and  he  must  be  quit  of  him  at  once.  On  1st 
April  he  wrote  threatening  legal  proceedings  if 
tlus  horse  was  not  taken  iMok  and  the  price  re- 
turned. Thereafter  he  returned  the  horse  and 
brought  aotion  for  repetition  of  the  price.  The 
Court  attoHaed  the  defender,  on  the  gronnd 
tiiat  the  pursuer  had  not  timeously  rejected 
the  horse.    Chaplin  v.  Jardine,  p.  487. 

DeUvery—Foffment  bylwtcimienU — Bale  tf 

Bnginet  and  VitHngtfor  Ship — MertantSe  Law 
Amendment  Act  1866  (19  and  30  Viet.  e.  60), 
MB.  1 — Looatio  opennm— Bankrupleif.  A 
shipbuilder  entered  into  Ave  oonbacia  with  an 
engineeer  whereby  the  latter  agreed  to  supply 
and  flt  up  engines,  boilers,  and  other  fittings 
in  certain  Teasels  which  were  being  buUt  or  i«> 
paired  by  the  former.  In  three  of  the  eon- 
tracts  there  were  stipulations  for  payment  by 
instalments  at  certain  stages  of  the  work,  but 
in  the  others  there  was  such  stipulation,  and, 
in  point  of  fact,  the  precise  stipnIiriUons  for 
payment  by  instalments  were  never  conformed 
with,  but  in  all  the  five  contracts  payments  to 
account  were  made  from  time  to  time  as  the 
engineer  required  them,  if  the  shipbuilder  con- 
sidered that  suiflcient  work  had  been  done  to 
warrant  such  payment.  Of  the  same  data  with 
the  latest  of  the  five  contracts,  the  parties 
agreed,  by  a  letter  granted  by  the  engineer 
and  accepted  by  the  shipbuilder,  that  with  re- 
gard to  all  their  oontraoto  made  or  to  be  made, 
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"on  pajment  being  made  to  aeoonnt  of  any 
snoh  oontraot,  the  portion  of  the  inbject 
thereof  so  far  aa  oonatraoted,  and  all  materiala 
laid  down  for  oonstraoting  the  aame,  shall  be- 
come the  absolnte  ptopeity"  of  the  shipbuilder, 
subject  only  to  lien  for  payment  of  the  prioe 
or  any  balance  thereof  remaining  due.  The 
engineer  was  in  labooring  oiroumatanoea  at  the 
date  of  the  letter,  and  this  was  known  to  the 
ahipbnilder.  He  became  bankrupt  six  months 
after  this  date,  and  his  trustee  claimed  the  un- 
finished engines,  machinery,  and  materiala 
lying  in  his  yard  at  the  date  of  sequeetration, 
which  oonstitnted  almost  the  whole  of  the  aa- 
sets  in  his  possession.  Seld,  in  an  aoticm  by 
the  shipbuilder  for  declarator  that  be  was  pro- 
prietor of  the  engines,  maohinery,  and  materiala 
in  the  engineeia'  yard,  intended  for  the  oon- 
traots  (of.  judgment  of  Second  Division)  (1) 
that  the  articles  in  dispute,  though  intended 
for  use  in  the  contracts,  were  not  in  fact  ap- 
propriated thereto,  nor  had  they  been  accepted 
by  the  shipbuilder  as  in  implement  of  the  oon- 
tnust,  and  therefore  not  only  had  the  property 
of  thMU  not  passed  to  the  shipbuilder  by  sale 
folIowBd  by  a  oonstmctiTe  ddiTcry,  but  they 
had  not  not  even  been  the  subjects  of  a  per- 
flcmal  oontraot  of  sale  such  as  would  be  niffi- 
oient  to  pass  the  risk ;  (3)  that  the  meaning  of 
the  letter  of  agreement  (even  assuming  that  it 
was  not  a  fraudulent  preference,  and  capable 
of  reoeiTing  legal  effect)  was  to  give  the  ship- 
owner the  property  of  all  materials  brought  to 
the  engineers'  yud  for  use  in  the  oontraots, 
and  it  could  therefore  receive  no  effect,  because 
by  the  law  of  Scotland  property  does  not  pass 
by  a  sale  ret«iUe  potttriont,  and  wporafim, 
that  even  if  it  were  regarded  as  a  security,  it 
was  invalid  as  being  a  latent  security  over 
goods  which  remained  in  the  bankrupt's  pos- 
session. EM,  therefore,  that  the  trustee  was 
entitled  to  the  articles  ia.  dispute.  ObMrtatkmt, 
per  liord  Watson,  on  <9imt0n  ▼.  XHmcanson'* 
Creditor*,  August  2, 1786,  M.  14,204.  Seath  A; 
Company  v.  Moore  (A.  Campbell  A  Son's  Trus- 
tee), p.  495. 
8dl«—Sale  of  MaehiMTjifar  PrntieuUir  Pwrptm— 
BeOiO't  Bight  to  Setum.  Machinery  for  carry- 
ing oat  a  partionlar  operation  was  supplied  to 
a  p&rohaaer,  partly  in  April  1884,  and  partly 
in  Jane  1886.  Ihiring  its  working,  after  de- 
livery, several  trifling  breakages  occurred,  all 
of  whieb  the  seller  remedied  on  the  buyer  oom- 
pluning  of  them,  but  the  buyer  refused  to 
pay  for  it  on  the  ground  that  it  was  not 
•oooiding  to  the  contract  Thereafter  in  a 
letter  to  the  pnrehaser  regarding  a  fresh  com- 
plaint  that  the  machinery  was  not  according 
to  contract,  the  seller  offered  to  send  a  man  to 
work  it  for  several  days,  on  the  understanding 
that  if  it  worked  satisfactorily  there  would  be 
no  further  dispute,  and  the  purchaaer,  without 
expressly  sgreeing  to  this  proposal,  allowed  the 
man  to  come  and  work  it.  In  an  action  for 
the  price,  held  by  the  Lord  Justice-Clerk  and 
Lord  Craiglull  that  the  offer  of  the  seller  was 
a  fair  one,  that  it  had  been  carried  out  by  the 
parties,  and  thertfore  that  the  machine  having 
worked  satisfactorily  when  their  man  left  it, 
the  purchaser  must  pay  the  prioe — by  Lords 
Young,  Craighill,  and  Butherfurd  Cliurk,  that 
the  machinery  supplied  was  according  to  oon- 
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tract,  and  had  been  retained  and  HMd,  and 
that  therefore  the  pnrohaser  was  liable  for  the 
price.  Obiervti  by  Lord  Bntherfurd  Clark 
that  where  maohinery  Is  supplied  to  an  order 
the  purchaser  is  not  entitled  to  return  it  in  con- 
sequenoe  of  small  breakages  such  as  are  to  be 
expected  when  it  is  put  into  use,  though  he 
may  be  entitled  to  require  the  seller  to  repair 
them.  Bradley  k  Company  e.  O.  A  W.  Dollar, 
626. 
! — Warranty — MenantUi  Lm»  Amendment 
Act  18S6  (19  and  90  Viet.  cap.  60),  lee.  6.  A 
dairy  farmer  poiofaased  from  a  cattle  dealer  a 
namber  of  milk  oowf  and  took  delivery  of 
them.  Thereafter  he  sought  to  reject  certain 
of  them  aa  having  been  in  the  sense  of  the 
Mercantile  Law  Amendment  Aot  1866  sold  for 
the  "  speoifled  and  particular  paxpote"of  being 
milk  cows  suitable  for  a  dairy  farm,  and  being 
unsuitable  for  that  pnrpoae.  HM  that  thil 
being  the  ordinary  use  of  the  subject  of  sale, 
was  not  a  "speoifled  and  partioalar  pnrpoae," 
and  there/bre  that  section  6  of  the  Mercantile 
Law  Amendment  Act  1866  did  not  apply. 
Dunlop  V.  Crawford,  p.  708. 

Warranig — Hone.     Horses  were  bought 


with  a  written  warranty  that  they  were  '  *  quiet 
in  all  harness  and  saddle,  and  sound  to  the 
beet  of  my  knowledge."  The  purehaaer  claimed 
right  to  return  them  as  not  conform  to  war- 
ranty, and  alleged  that  there  was  an  oral  war- 
ranty in  addition  to  the  written  one.  Held  (1) 
that  the  alleged  oral  warranty  was  nothing 
more  than  a  representation  of  belief  not  in- 
tended aa  a  warranty,  and  that  the  oral  war- 
ranty was  the  only  one  given ;  (2)  that  the 
words  "  to  the  best  of  my  knowledge  "  anali- 
fled  the  whole  of  the  written  wananty,  and  not 
only  the  warranty  of  soundness;  (3)  that  it 
was  not  proved  in  fact  that  the  warranty  waa 
broken.     Campbell  *.  Henderson,  p.  712. 

Sale  of  Heritage — Arttelet  of  Boup—Mie- 

deteription — Stiential  Error — Fraud  —  Actio 
qaanti  minoris — Bdeianey.  The  srtioles  of 
roup  at  a  public  sale  of  heritage,  described  as 
part  of  the  lands  of  Q,  provided  that  purchasers 
should  be  held  to  have  satisfied  themselvea  be- 
fore the  roup  as  to  tiie  sulflcienoy  of  the  ex- 
poser's  title  and  the  extent  of  the  lots  of  ground, 
and  all  other  particulars  affecting  the  same. 
The  purchaser  of  certain  lots  brought  an  action 
of  damagea  some  time  after  the  sale,  on  the 
ground  that  a  part  of  one  of  the  lots  he  bong^ 
was  inolnded  not  in  the  lands  of  Q  but  in  tta« 
lands  of  F,  and  in  consequence  was  subject  to 
certain  building  restrictions  of  which  be  had 
not  known.  HM  that  he  had  undertaken  by 
the  conditions  of  roup  to  satisfy  himself  on 
this  point,  and  had  therefore  taken  the  risk  of 
error,  and  had  no  action  except  on  the  ground 
of  fraud,  and  eepa/ratim,  that  he  had  made  no 
relevant  averment  of  fraud.  Wood  (Lee'a 
Trustee)  v.  Magistrates  of  Edinburgh,  p.  728. 

Bale  of  Heritage— Allocation  ^  Feu-Duty 

—Superior  and  Vaual.  An  intending  pur- 
chaser made  a  written  offer  to  buy  a  house, 
"the  feu-duty  of  which  is  xuiderstood  to  bo 
not  more  than  £4."  The  offer  was  accepted. 
The  title  showed  that  the  ground  on  which  the 
tenement  of  which  the  house  formed  part  vraa 
built  had  been  feued  from  the  magistrates  of 
Edinburgh  by  the  seller  at  a  eumulo  feu-duty 
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of  £86,  16b.  6d.,  and  that  there  had  been  no  allo- 
oation  by  the  gnperion.  The  buyer  lefnaed  to 
take  a  disposition  of  the  Bubjeote — on  irhioh 
the  seller  allocated  a  fen-dnty  of  £4,  and  re- 
corded the  deed  of  allocation — on  the  gronnd 
that  the  gaperiors  refnaed  to  grant  an  alloca- 
tion except  with  an  additional  fen-duty  of  six 
ahillings,  and  that  he  was  entitled  to  require 
an  allocation  by  the  snperior  of  a  fen-duty  not 
exceeding  £4.  Hetd  {diu.  Lord  Butherfurd 
Clark)  that  the  purchaser  was  bonnd  to  imple- 
ment the  contract  in  respect  the  seller  had  ful- 
filled his  part  of  the  bai^n  tiiat  the  feu-duty 
should  not  exceed  £4,  and  that  there  was 
nothing  in  the  terms  of  the  missives  obliging 
him  to  get  the  superiors  to  allocate.  Bobert- 
Bon  V.  Douglas,  p.  794. 

Baie.    See  Trade-Jfama—8hip—PartnerMp. 

Sale  hy  Mtatwr*  or  Sale  by  Price.    See  Jiutieiary 

Sale  by  Tenant  who  it  alto  pro  indiviso  Proprie- 
trie.     See  Valuation  Ca*e$. 

Sale  of  Fith  "  Unfit  for  the  Food  of  Man,"  and 
Iruindedfor  tuck  Food.    See  Juetieiary  Caees. 

Bale  of  Maminery  for  Particular  Purpose.    See 
BaU. 

Bal»  Warrants.    See  Agent  and  Principal. 

8tU«e  and  Parchaiet.  See  Preieriptien,  Triennial. 

Be^non-Fiehmgt—Ponetiion—Aml/iguout  Title. 
— In  an  action  to  have  it  declared  that  the 
porsner  (Earl  of  Moray)  had  exdusire  right  to 
the  salmon-fishings  in  a  certain  portion  of  the 
riTer  Findhorn,  b^ween  a  point  named  Dundufl 
and  a  point  named  the  Bed  Oraig,  one  of  the 
earliest  charters  produced  was  a  royal  charter 
of  the  sixteenth  century,  granting  to  the  pur- 
goer's  predecessor  the  fishings  "de  Speya, 
Fyndhom,  Slewpule,  et  Lossy."  The  de- 
fenders contended  that  the  meaning  of  this 
title  was  a  bounding  title  conferring  only  the 
right  to  the  Sluiepool  in  the  river  Findhorn. 
PreaoriptiTe  possession  of  the  whole  fishings 
claimed  was  established.  Opinion  per  curiam 
that  the  charter  did  not  confine  the  grant  to 
the  Siniepool,  but  was  ambiguous,  and  had  to 
be  construed  by  possession,  but  Aeld  that  as 
the  pursuer  could  produce  a  charter  by  pro- 
gress of  1730,  which  did  not  confine  the  fish- 
ings to  the  "Sluiepool,"  and  on  which  pre- 
.  soriptiTe  possession  for  the  portion  of  the 
nndhom  claimed  had  followed,  he  had  made 
out  his  case.  Earl  of  Moray  v.  The  Bnrgh  of 
Forres  and  Another,  p.  279. 

See  Juttieiary  Caiet. 

Scheme  for  Educational  Bndomnents.  See  Trutt. 

School — Elmnentarg  Bdueation  — School  Fees — 
AppecA— Summary  Proeeeutiont  Appeod*  (Scot- 
land) Act  1876  (88  and  39  Viet,  c  62)— 
Education  Act  1888  (46  and  47  Viet.  e.  66), 
tee.  14.  A  Sheriff  haTing  ordained  a  parochial 
board  to  pay  the  school  fees  of  certain  children 
in  respect  of  whom  the  school  board  had  made 
application  for  such  payment,  the  parochial 
board  took  a  Case  for  tiie  opinion  of  the  Court 
on  the  question  wehther  in  the  oireumstances 
they  were  bound  to  pay  the  fees.  The  Court 
ditmiued  the  Case  as  not  troly  involTing  a  ques- 
tion of  law.  Fairbaim  (Clerk  of  OalashieU 
School  Board)  «.  Sanderson  (Inspector  of 'Poor 
for  Oalashiels),  p.  66. 

Teaeher—BmolummUi  of  Teaekvr~  Qottm- 

mnA  Grant— Teaeher  Appointed  preoiotu  to 


the  Paming  of  the  Bdueation  (^SeaOima)  Act 
1672— Bdueation  {Beoiland)  Act  1878  (35  and 
86  Viet.,  cap.  62),  tee.  65.  Prior  to  the 
passing  of  the  Education  (Scotland)  Act  1872 
the  heritors  of  a  parish  advertised  for  a  teaeher, 
stating  that  he  would  receive  as  part  of  his 
income  the  Oovemment  grant.  A  teaeher 
applied  for  and  was  appointed  to  the  office. 
Aiter  the  Act  passed  the  grant  largely  increased, 
and  from  1878  onwards  it  was  paid  to  the 
School  Board  and  not  to  the  teacher.  Li  a 
question  between  the  teacher  and  the  board  m 
to  what  were  his  emoluments  as  at  the  passing 
of  the  Act,  he  claimed,  inter  alia,  the  increased 
Oovemment  grant.  Sdd  that  he  was  not 
entitled  thereto,  beoanse  the  heritors  oonld  not 
legaQy  contract,  and  did  not  in  point  of  fact 
contract,  that  the  Oovemment  grant  ahoold 
always  be  continued  to  him — its  nature  bemg 
inconsistent  with  sach  a  oontraot.  Qucttion, 
Whether  even  the  amount  of  Oovemment 
grant  which  he  was  actually  receiving  at  the 
passing  of  the  Act,  and  the  amonnt  of  which 
the  School  Board  were  willing  to  continue  to 
pay,  formed  part  of  the  "  emoluments  by  law, 
contract,  or  usage  seonred  to  or  enjoyed  by " 
the  teacher  in  the  sense  of  section  66  of  the 
Act?  Orant  o.  School  Board  of  Urqnhart  and 
Olenmoriston,  p.  643. 

School.    See  Sheriff— Jusliieiary  Oatet. 

Seaman.     See  Ship. 

Second  Marriage,  Beatonable  Provitien  to  OhSd- 
ran  of.     See  Parent  and  Child. 

Security.  See  DitpotUion  ex  facie  Attoiute  viOi 
Back-Bond — Proeett. 

Seller't  Sight  to  Return.    See  Bale. 

Sentence.     See  JutUeiary  Oatet. 

SeparaU  Defendert.  See  Beparatim—LemOori 
and  Tenant. 

Separate  Tenements.    See  Betenue. 

Separation.    !^ee  Hutbaitd  and  W^e. 

Sequestration.    See  Leate—Bankrufiey. 

S«iuestrafion  curreute  termino.    See  Lease. 

Sequestration  of  Wife't  Income  tehilo  in  Ooneeal- 
ment,  to  Avoid  Juritdictkm  of  Court.  See 
Parent  and  Child. 

Servant.     Bee  Succession. 

Servitude  —  Extinction  of  Borvitude  —  Boad— 
Abandonment.  A  right  of  servitude  constituted 
by  possession  will  be  held  abandoned  by  disuse 
for  less  than  forty  years  if  it  dearly  appean 
that  the  disuse  was  intended  as  an  abandon- 
ment of  the  servitude.  Corporation  of  Buther- 
glen  V.  Bainbridge,  p.  622. 

See  Boad—Pnper^— Burgh. 

Servitns  luminnm.     See  Property. 

Set.  Off.    See  Parent  and  Chad. 

Shares.    See  Husband  and  Wife. 

Sheriff— Process—Bummont—  Dedarator — Com- 
peieney— Sheriff  OourU  (SeoOand)  Act  1877 
(40  and  41  Vict.  e.  60),  see.  8,  tub-see.  2.  A 
person  alleging  himself  to  be  a  partner  in  a 
company  brought  an  action  against  it  in  a 
Sheriff  Court  to  have  it  declared  that  he  wis, 
and  had  been  since  a  oertaiii  date,  owner  of 
two  shares  in  it;  and  (2)  for  payment  of  cer- 
tain sums  as  profits  on  these  aharee.  HM 
that  the  declaratory  conclusion  was  unneces- 
sary, and  that  it  being  withdrawn,  the  action 
was  competent  before  the  Sheriff.  Wilson  e. 
The  Newhaven  Oo-Opentive  Store  Oompanr, 
p.  47. 
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8htriff—Jvri»dieti»n—SehMl  —  School  Board— 
Bdueatim  Act  1872  (S5  and  36  Viet.  cap.  62), 
tee.  14  The  EdnoUion  Aot  1873  provides  that 
dupntes  regarding  the  election  of  candidates 
for  a  Soho<^  Board  shall  be  somiDarily  deter- 
mined by  the  SherifT.  Held  that  the  Sheriff 
in  each  a  case  ought  not  to  proceed  by  way  of 
making  up  a  record  as  in  an  ordinary  action. 
Whore  the  Sheriff-Sabstitnte  had  made  np 
a  reeord  and  allowed  a  proof,  and  then  on  the 
appeal  of  one  party  the  SherUF  bad  decided  the 
case — hM  that  though  the  prooedare  had  been 
inegnlar,  the  only  decision  pronounced  was 
that  of  a  Judge  having  jurisdiction  to  deter- 
mine the  matter  finally,  and  that  there  was  no 
groond  for  interference.  School  Board  of 
Som  and  Others  e.  Bone,  p.  537. 

Ameal  —  Gompetenen  —  OivU   ImprUon- 

meni  (aeoOand)  Act  1882  (45  and  46  Viet.  cap. 
lee.  4.  SM  that  an  appisal  against  a  deliver- 
ance of  a  Sheriff-Substitute  refusing  to  grant  a 
warrant  nnder  section  4  of  the  Civil  Imprison- 
ment (Scotland)  Act  1882  is  incompetent. 
Strain  o.  Strain  junior,  p.  739. 

JutHeiar]/  Gate* — Juriidietum— Pro- 


Ship — Charter-Part^ — Demurrage — Cargo  to  he 
Dieeharged  "  a*  fait  at  ISteamer  can  deliver  after 
being  berthed  at  evttomary" — Loeai  Outtom. 
A.  charter-party  provided  that  the  cargo  was  to 
be  discharged  "as  fast  as  steamer  can  deliver 
after  being  berthed  as  customary. "  The  cargo 
was  iron  ore.  It  was  the  custom  at  the  port 
of  discharge  that  on  notification  by  the  con- 
■igmees  or  charterers  of  the  arrival  of  the  vessel 
to  a  railway  company,  whose  line  ran  down  the 
quay,  the  latter  shoold  provide  trucks,  into 
which  the  cargo  was  to  be  discharged  by  means 
of  steam -cranes  provided  by  the  harbour 
antborities,  and  the  discharge  could  not  be 
made  in  any  other  way.  Owing  to  inability 
to  obtain  from  the  railway  company  the  use  of 
a  Bofflcient  number  of  trucks  the  cargo  was  nbt 
discharged  as  fast  as  it  might  have  been  had 
these  beien  provided.  In  an  action  for  demur- 
rage by  the  owners  against  the  consignees  of 
the  cargo,  hdd  that  the  consignees  having 
taken  delivery  according  to  the  custom  of  the 
port,  were  not  responsible  for  delay  caused  by 
the  absence  of  sufficient  trucks.  Poitlethuaite 
y.  Freeiand,  Ii.B.,  4  Ex.  Div.  156,  and  H.  of 
Ii..  6  App.  Oas.  599,  followed.  Opinion  {per 
Ijmd  Young)  that  delivery  according  to  the 
eostom  of  the  port  was  to  be  implied  in  the 
oonttaci  of  affreightment.  J.  &  A.  Wyllie  «. 
Harrison  &  Cknnpany,  p.  62. 

Lien  for   Work  Done—POiteition.    Held 

(1)  that  engineers  might  have  such  possession 
of  •  ship,  though  she  was  lying  in  a  public 
harbour,  as  would  entitle  them  to  a  right  of 
lien  over  the  ship  for  work  done  and  materials 
snpidied  in  flttbig  in  her  engines;  but  (2) 
iqion  the  constmction  of  a  written  agreement 
between  the  shipowneis  and  the  engineers, 
and  after  parole  evidence  had  been  led,  that 
the  engineeia  had  not  had  the  requisite  posses- 
slim  of  the  ship,  and  therefore  had  no  right  to 
Hen.  Boas  ft  Duncan  e.  Baxter  ft  Company 
and  Others,  p.  128. 

Bate  ef  Ship  by  Order  of  Court— Au^ 

Uonttr.  Fee  allowed  to  auctioneer  for  sale  of 
ship  nnder  warrant  of  Court.     Laoovich  e. 


Macdowell  ft  Others,  p.  184. 

Ship  —  Charter-Partp  —  Breath  of  Contraet  — 
Bankruptey— Liability  of  7Vu«(«0— Exercitor. 
A  trustee  on  a  sequestrated  estate  continued 
for  a  time  the  business  of  the  bankrupts,  with 
their  servants,  and  in  the  course  of  this  busi- 
ness a  ship  which  the  bankrupts — though  not 
the  registered  owners — ^tmly  owned  and  man- 
aged waa  let  out  on  charter  by  one  of  these 
servants.  The  trustees  did  not  know  of  the 
particular  charter,  and  had  not  expressly 
authorised  it,  but  knew  that  the  vessel  was 
being  kept  employed.  The  cargo  was  injured 
through  fault  for  which  the  owners  were  re- 
sponsible. Held  that  the  trustees  was  liable  to 
the  charterer  for  this  damage,  because  the  ship 
was  at  the  time  being  sailed  for  behoof  of  the 
sequestrated  estate.  Mackesssck  ft  Son  e. 
Molleson  (William  Hc^  ft  Sons'  Trustee), 
p.  301. 

Seaman—  Working  in  Face  of  a  Known 

Danger.  A  sailor  was  injured  during  a  voyage 
through  the  defective  condition  of  the  wheel 
of  the  vessel  In  defence  to  an  action  for 
damages  at  his  instance,  the  owners  pleaded 
that  having  gone  on  working  in  the  knowledge 
of  the  defect  he  could  not  claim  damages. 
HeUL  that  this  was  inapplicable  to  the  case  of 
a  seaman,  who  had  not  the  opportunity  of  de- 
clining to  work  and  seeking  other  employment. 
Bothwell  e.  Hutchison  and  Others,  p.  807. 

See  Agreementt  and  Gontraett. 

Shying  Law  —  Oharter-Pttrty  —  Provito  for 
Charterer't  Liability  to  Ceaie  on  Loading  of 
Cargo — Lien — Demurrage.  A  charter-party 
provided — "charterer's  liability  to  cease  as 
soon  as  the  cargo  is  shipped  in  terms  of  this 
charter,  captain  having  an  absolute  lien  on  the 
cargo  for  all  freight,  dead  freight,  and  demur- 
rage." The  fdiip  arrived  and  delivered  her 
cargo.  Held  that  this  clause  of  the  charter 
excluded  a  claim  against  the  charterer  for  de- 
murrage and  detention  at  the  port  of  loading, 
since  it  imported  that  all  liability  should 
"cease"  to  be  enforceable  after  the  cargo  was 
shipped,  in  respect  of  the  counter  stipulation 
for  a  lien.  Salvesen  ft  Company  e.  Guy  ft 
Company,  p.  69. 

Gharter-Party  —  Demurrage  —  Spee^fted 

Number  of  Lay-dayi — Quarantine — Vis  major. 
It  is  an  implied  condition  of  the  running  of 
the  lay-days  under  a  charter-party  that  the 
ship  shall  not  only  be  at  the  place  of  loading, 
bnt  also  that  the  owner  shaU  be  in  a  position 
to  place  her  at  the  disposal  of  the  charterer  to 
receive  cargo  ;  if,  therefore,  a  ship  on  entering 
at  the  port  of  loading  is  put  into  quarantine, 
this  is  a  vit  major  which  impedes  the  shipowner 
in  fulfilling  his  contract,  and  the  lay-days  do 
not  begin  to  run.  In  a  charter-party  by  which 
the  shipowner  was  to  load  a  cargo  of  "say 
about  2800  tons,"  there  was  this  clause — 
"  Cargo  to  be  supplied  at  the  rate  of  not  less 
than  140  tons  per  running  day,  Sundays  ex- 
cepted," after  which  demurrage  was  to  become 
due  at  a  stipulated  rate.  The  vessel  under 
charter  was  to  proceed  from  Port  Said  to 
different  ports  on  the  Turkish  coast  in  order 
to  load  the  cargo.  At  that  time  vessels  from 
Egypt  were  subjected  to  quarantine  in  all 
Turkish  ports.  The  shipowner  and  charterer 
were  ignorant  of  this  fact  when  the  charter- 
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party  was  entered  into.  The  ship  sailed  to  the 
first  of  her  ports  of  loading  and  waa  there 
allowed  to  take  on  board  part  of  the  cargo ; 
she  then  went  on  to  the  next  port,  distant  a 
few  honrs'  sail,  bat  was  prerented  from  loading 
any  cargo  nntil  she  had  undergone  twenty 
days'  qoarantiBe.  The  loading  thus  occupied 
eighteen  day*  more  than  the  stipulated  lay- 
days. HM  tbat  the  shipowner  oonld  not 
maintain  an  action  for  demnrrage  against  the 
charterer.  John  &  James  White  e.  The  Steam- 
ship "Winchester"  Company,  p.  842. 

Shipping  Law.     See  Juitiaaty  GiatM. 

Singular  Suceeuar  of  Builder  of  Gable.    See  JVo- 

8i$t.    See  JuttieUury  CatM. 

SkiUed  Wiinetiei.    See  Proeem. 

iSlttnder.   See  Separation — Juriidietion — ProetM, 

SmaU  Debt  Action.    See  JusUdary  Catee. 

BmaU  DM  Court.    See  Juttieiary  Caiet. 

Society  <if  SoUeibnt  in  the  Supreme  Court*.  See 
ZawJkgent. 

Solum  of  Loeh  where  Water  already  Conveyed. 
See  Water. 

Special  and  General  Legatee*.  See  Hueband  and 
Wife. 

Special  Value  of  Subject  to  Vaual.  See  Superior 
and  Vattal. 

SpeetfeaHion.    See  Jmtieiary  Gate*— Patent. 

Spes  sncoessionis.     See  Bankruptcy. 

Spiritt.    See  Bmenue. 

Stay  of  Proceeding*.    See  Pablie  Company. 

Steamer.     See  Reparation. 

Stock  Eaxihange.    See  Bankruptcy. 

Steekt  and  Sharei — DettincUion — Greenock  Har- 
bour Debt—Baitiaay  Stock*  —  Stock  Placed  by 
Father  in  Own  Name  in  Tru*t  for  ChUd.  A. 
father  applied  for  and  obtained  a  sum  of  the 
funded  debt  created  by  the  Oreenook  Harbour 
Act  1880,  the  certificate  for  the  sum  being 
made  out  by  his  instructions  so  as  to  certify 
that  the  father  and  son  and  the  surriTor  were 
holders  of  the  sum  of  funded  debt  Seld  that 
the  certificate  was  to  be  regarded  as  in  the  same 
position  as  a  bond  baring  the  same  destination, 
and  therefore  that  the  sum  contained  in  it  fell 
on  the  father's  death,  not  under  his  settlement, 
subeequently  executed,  but  to  the  son  as  snr- 
Tiror.  HM  also  that  the  same  rule  applied  to 
ocnrtifloates  of  railway  stocks  taken  by  the 
fk^er  in  farour  of  himself  and  his  son  and  the 
snrriTOT,  and  to  certificates  of  railway  stock 
taken  by  the  father  in  favour  of  himself  in 
trust  for  his  son.  Oonnell's  Trustees  «.  Mrs 
Oonnell's  Trasteee,  p.  867. 

EngUih  Company.     A.  husband  took  a 

share  oertifioate  in  an  English  oompcmy  in 
name  of  himself  and  his  wife,  the  effect  of 
which  admittedly  was  by  the  English  law  to 
confer,  prima  fade,  on  the  sutriTor  a  right  to 
the  whole.  Seld  that  the  husband  must  be 
held  to  have  contemplated  that  such  would  be 
the  effect  of  Us  so  taking  the  certificate,  and 
therefore  that  on  his  death  the  shares  did  not 
fall  under  his  settlement  but  belonged  to  his 
wife.  Oonnell's  Trustees  «.  Mrs  Oonnell's 
Trnrteee,  p.  867. 

Stone.    See  Railway. 
.  Straightening  Marehe*.    See  Properly. 

Structural  AUfration  on  At^oining  Tenement. 
See  landlord  and  Tenant. 

Structural  Damage,  Mode  of  BtOmating.  See 
Arbiter. 


Subieription.    See  Proof— Sueeettion. 

Sueee**ion —  Tettameni —  Writ — Holograph — Sub- 
ieription— Parole  Evidence.  Two  deposit-re- 
ceipts, with  the^following  words,  holograph  of 
a  person  deceased,  "  Mr  Lewis  Shedden  i  leave 
this  to  my  sister  Janet  Shedden,"  were  pro- 
duced by  his  sister  after  his  death.  Held  in  an 
action  in  which  these  documents  were  founded 
on  88  valid  testamentary  writings,  that  being 
unsubscribed  they  could  not  receive  effect,  and 
that  parole  evidence  to  prove  that  the  deceased 
intended  them  to  be  testamentary  writings  was 
incompetent  Remark*  on  Ru*ieU,  Dee.  11, 
1883, 11 B.  288.  Gk>Idie  v.  Shedden  and  Others, 
p.  86. 

DeiUnation   to   Heir*   and  Atignee*  — 

General  Settlameni — Aoquirenda.  The  maker 
of  a  general  settlement  purchased  heritage  after 
its  date,  taking  the  title  to  himself  and  his  hein 
and  assignees  whomsoever.  Held  on  his  death 
that  this  heritage  did  not  fall  to  his  heir-at-law, 
but  was  carried  by  the  settlement  to  the  dis- 
ponee  thereunder.     Philip  v.  Philip,  p.  210. 

Executor  —  Rigfit    of    Co- Executor*    to 

Adminitter  —  Interdict.  One  of  three  co- 
executors,  conceiving  himself  to  have  the  right 
in  accordance  with  the  testator's  intentions  to 
regulate  the  disposal  of  a  particular  part  of  the 
estate,  made  arrangements  for  its  disposal  with- 
out consulting  with,  and  against  the  wiU  of, 
the  others.  Held,  in  a  process  of  interdict  at 
their  instance,  (1)  that  he  had  no  such  right, 
and  (2)  that  notwithstanding  that  he  had,  in 
the  belief  that  he  had  such  right,  and  with 
much  expense,  made  arrangements  for  the  dis- 
posal of  that  part  of  the  estate  in  a  particular 
way,  his  co-executors,  who  objected  to  the 
manner  of  disposal,  were  entitled  to  interdict 
against  it.  Mackenzie  «.  Mackenzie  and 
Another,  p.  839. 

Wai  — Power   of  Testing  —  Intani^ — 

Partial  Intanity.  A  person  committed  suieide 
'while  of  unsound  mind  and  under  the  inflnenoe 
of  the  delusion  that  be  was  believed  to  be 
guilty  of  a  crime.  In  his  pocket  was  found  a 
will,  written  on  the  day  of  the  suicide,  but 
itself  rational,  and  apparently  unconnected 
with  the  subject  of  his  delusion.  He  had  always 
behaved  rationally  and  been  accounted  sane. 
Held,  in  a  cbaUenge  by  the  heir-at-law,  that 
the  will  ought  to  be  supported  and  to  reoeiva 
effect.  BallaDtvne  and  Another  «.  Evans,  p. 
447. 

Legitim— Election  cf  TeOamentary  Pto- 

vition*— Election— Content  of  Hueband  to 
Wife'*  Election— Harried  Women'*  Property 
(Scotland)  Act  1881  (44  and  46  Viet.  cap.  21)i 
After  the  death  of  a  truster  his  two  married 
daughters  at  a  meeting  of  his  trustees,  which 
they  had  been  asked  to  attend,  signed  a  minute 
of  the  meeting  bearing  that  after  the  whole 
circumstances  had  been  explained  they  had 
accepted  the  provisions  made  by  the  will  in 
their  favour.  They  had  not  consulted  their 
husbands  as  to  their  position  in  the  matter. 
They  snbsequenUy  brought  an  action  of  ao- 
counting  against  the  trustees,  concluding  also 
for  reduction  (if  necessary)  of  the  loinQte. 
Held  (1)  that  the  minute  was  not  binding, 
because  it  was  signed  without  their  omumltiBg 
their  husbands  as  to  their  poaition,  and  (2) 
that  it  did  not  fonn  a  bar  to  the  aotion  of 
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MMMO&tiag,  and  need  not  be  leduoed  as  a  con- 
dition of  ptooeediug  with  the  action  of  aooonnt- 
ing.  Umer  and  OUien  «,  Denbam  and  Otben 
(Oalbnith'B  Trnatees),  p.  683. 

8tuee»nm.—TeUamiatft — Legaqf—" Servant."  An 
heir  of  entail  in  possession  of  large  entailed 
eatates,  as  well  as  of  much  moTable  property,  by 
IiologTaph  will  left  legacies  to  his  factor,  bnUer, 
eoBobman,  housekeeper,  and  "to  each  of  my 
other  serrants  who  shall  be  in  my  serrice  at 
tbe  time  of  my  death,  and  who  shall  have  been 
with  me  for  fonr  years,  one  year's  wages." 
HM  (1)  that  all  tiie  persons,  some  fifty  in 
number,  who  were  employed  on  the  entailed 
estates  at  the  time  of  the  testator's  death,  in- 
efaiding  ordinary  day  labonrers,  and  who  for 
the  fooi  years  immediately  prsoe^ng  had  been 
•o  employed  sabstantially  without  interraption, 
were  entitled  to  one  year's  wages  under  the 
will ;  bnt  (2)  that  persons  employed  for  a  sub- 
stantial portion  of  four  years  on  a  contiguous 
estate  by  trustees  (of  whom  the  testator  was 
one),  in  whose  name  the  title  of  that  estate 
stood,  and  who  were  directed  to  sell  it  so  far 
as  necessary  for  payment  of  debts  of  the  en- 
tailer of  the  entailed  estates,  were  not  servants 
of  tbe  testator  within  tbe  meaning  of  the  will ; 
and  (3)  that  persons  employed  for  a  substantiul 
part  of  the  four  years  in  work  on  the  statute- 
labour  roads  in  the  neighbourhood  of  the 
estates,  and  paid  (through  the  testator)  by  the 
statute- labour  trustees,  were  also  excluded  from 
the  benefit  of  the  bequest.  Gartwright  and 
Others  (Stirling  ICarwell's  Executors)  e.  H'Ker- 
neher  and  Others,  p.  684. 

Vetting,    li.  and  H.  were  married  on  1st 

September  1874.  By  antenuptial  contract  L. 
had  conreyed  her  whole  estate  to  trustees, 
direoting  that  in  the  erent  of  there  being  no 
ehild  of  the  nutrriage,  or  no  child  suryiving 
tbe  period  of  resting,  which  was  to  take  place 
on  arriTal  at  twenty-one  years  or  on  marriage, 
they  should,  on  the  expiration  of  the  husband's 
liferent,  make  over  the  fee  to  such  persons  as 
she  mig^t  appoint,  "  and  failing  such  writing 
to  her  heirs  and  assignees  wbomsosTer. "  Bhe 
died  on  17th  June  1876  surriTBd  by  the  only 
child  of  the  marriage,  who  died  on  22d  June, 
a  few  daya  after  its  birth,  and  by  her  husband, 
who  died  on  ISth  July  of  the  same  year.  Bhe 
bad  not  executed  any  writing  of  appointment. 
HM,  in  a  question  with  the  Grown  as  to  buc- 
oeasion-duty,  that  the  destination  of  L.  in 
faroor  of  "her  heirs  and  assignees  whomso- 
erer,"  was  a  destination  in  favour  of  a  class  to 
be  ascertained  at  the  time  when  the  distribu- 
tion fell  to  be  made,  and  not  at  the  date  of  her 
deaUi.  The  Lord  Advocate  v.  Lamond  and 
Others,  p.  60S. 

Vetting—  Wordi  Tield  net  BuffleUnt  to  Ex- 

dude  Vetting  a  morte  testatoris.  A  truster, 
who  died  in  1877,  by  his  trust-deed  bequeathed 
tiU«r  a&a  oertain  legacies  to  his  children,  and 
tite  lesidae  of  his  estate  to  his  sons  and  the 
heiia  of  their  bodies  equally,  including  per 
llirpet  the  lawful  children  of  any  son  who 
might  have  predeceased,  declaring  as  regarded 
the  date  of  setting  apart  or  payment  of  the 
legaeiea  that  his  trustees  should,  at  the  first 
term  after  the  ezpiiy  of  six  months  from  his 
desth,  ^mj  ox  set  aside  for  investment  such  a 
ftopatOoa  of  each  of  the  pecuniary  legacies  as 


the  personal  estate  should  yield,  tbe  balance  to 
be  paid  or  set  aside  for  investment  at  Martin- 
mas 1888  should  he  predecease  that  term, 
"  doolariug  that  none  of  my  said  children  or  of 
their  issue  shall  have  any  right  to  sell,  or  dis- 
pose of,  or  assign,  or  alienate  their  shores  of 
or  interest  in  the  said  fund  before  it  is  divided." 
One  of  tbe  sons  died  in  1881.  ffeld  that  both 
bis  legacy  and  his  share  of  residue  had  vested 
a  morte  tettatorit,  and  that  they  fell  to  be  com- 
puted in  ascertaining  his  widow's  ^'ui  relieice, 
the  words  quoted  being  applicable  to  deeds 
inter  nvot,  and  not  su^  as  struck  at  tnortit 
eauta  deeds,  and  therefore  not  such  as  to  ex- 
clude vesting.  Oraig  «.  Craig's  Trustees,  p. 
647. 

Bueeeuion — Htubandand  ITi/!)— Jus relictie— .BZe«- 
tionofTettamentmryPromiiom.  After  the  deaUi 
of  a  testator  his  widow  attended  a  meet- 
ing of  the  trustees  to  which  she  had  been 
called,  and  signed  a  minute  of  the  meeting 
bearing  that  after  the  whole  oixcnmBtanoes  bad 
been  explained  to  her  she  "  expressed  herself 
as  desirous  of  carrying  out  the  wishes  of  her 
late  husband  as  expressed  in  his  settlement," 
and  in  token  of  approval  she  signed  the  minute. 
She  had  at  the  time  no  separate  legal  advice. 
Thereafter  for  four  years  she  continued  to 
receive  the  testamentary  provisions  without 
objection,  and  at  tbe  end  of  tliat  time  raised 
an  action  of  count  and  reckoning  with  the 
object  of  taking  her  jut  rdieta.  Held  (rM. 
judgment  Lord  Kinnear,  dvh.  Lord  Butherfuzd 
Olark)  that  she  was  not  barred  from  claiming 
an  accounting  in  virtue  of  and  in  aooordanoe 
with  her  legeJ  rights.  Donaldson  v.  Tainsh's 
Trustees,  p.  680. 

Divition  per  capita  or  per  stirpes.     A 

testator  disponed  bis  heritage  to  his  children 
in  liferent  equally  for  their  liferent  allenarly, 
and  to  their  children  also  equally  in  fee  (under 
certain  specified  preferences  for  sons  over 
daughters),  declaring  that  in  case  any  of  his 
children  should  die  without  lawful  issue,  the 
share  of  such  ehild  should  "accresce  and  be 
equally  divided  among  my  surviving  children 
in  liferent  only,  and  to  their  lawful  issue 
equally  in  fee.  Held,  on  a  construction  of  the 
clauses  of  the  deed,  that  the  intention  of  the 
testator  was  that  whatever  was  liferented  by  a 
child  should  descend  per  ttirpet  to  his  children, 
and  not  be  divisible  per  capita  among  his 
(testator's)  grandchildren.  Allen  e.  Miller  and 
Others,  p.  703. 

Vetting— Heritable   and  Moveable — Con- 

vertion.  A  truster  directed  his  trustees  with 
r^ard  to  his  heritable  estate  (which  consisted 
of  house  property),  after  the  death  of  bis  wife 
to  hold  it,  or  to  sell  it  and  divide  the  pro<^eed8 
among  his  children  equally,  declaring  that  on 
the  request  of  a  majority  of  them  they  should 
not  sell  but  convey  it  to  them  equally,  and 
further  declaring  that  if  any  of  the  children 
died  without  lawful  issue  their  shares  should 
revert  to  the  others,  and  if  any  died  leaving 
issue  such  issue  should  receive  their  parent's 
share.  He  was  survived  by  his  widow  and 
children.  The  widow  died  predeceased  by  one 
of  the  children,  who  left  issue,  and  after  her 
another  child  died  leaving  issue,  and  another 
without  issue.  The  trustees  sold  the  heritage. 
Held,  in  regard  to  the  right  to  the  shares  of  the 
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prioe  effeiring  to  these  ohildren,  (1)  that  the 
shares  vested  at  the  date  of  the  death  of  the 
widow,  and  that  therefore  the  share  whioh 
wonld  have  fallen  to  the  child  who  predeceased 
the  widow  had  he  snrriTed  her  passed  to  his 
children  equally,  nnder  the  troster's  will,  and 
the  shares  effeiring  to  those  who  snrnTed  her 
bad  vested  in  them  as  having  snryiyed  her; 
(2)  (Lord  OraighiU  diuenUng)  that  the  shares 
of  these  latter  ohildren  vested  in  them  as 
heritage,  and  passed  to  their  heirs  in  heritage, 
the  power  of  sale  in  the  deed  being  merely  ws- 
oretionary,  and  not  operating  conversion. 
Seton's  Trustee  e.  Seton  and  Others,  p.  770. 

Bueeeuion—Legaey—  Vetting  —  Pottpon&mmt  of 
Pajpnent.  A  tmster  directed  his  trustees  to  make 
over  his  business  to  his  son  John,  subject  to  pay- 
ment of  his  debts  and  to  payment  of  a  "legacy 
or  debt"  to  be  paid  by  him  to  the  truster's 
other  son  James  at  the  first  term  of  Whitsunday 
twenty  years  after  the  truster's  death,  it  being 
declared  that  payment  was  postponed  for  such 
a  length  of  time  in  order  that  John  might  not 
be  unduly  burdened  in  carrying  on  the  busi- 
ness. Provision  was  also  made  that  the  tinstees 
shonld  protect  the  interests  of  James  by  satis- 
fying themselves  that  the  business  wss  being 
carried  on  to  profit,  and  if  it  was  not,  that 
they  should  wind  it  up  and  realise  i^  and 
invest  the  proceeds,  subject  to  the  "legacy 
or  debt "  to  James,  for  bdioof  of  John,  and  on 
his  death  for  his  lawful  children.  John  died 
withont  leaving  issue,  within  the  twenty  years, 
and  the  business  was  given  up.  Hdd  (1)  that 
the  business  was  his,  and  the  assets  of  it  fell 
to  be  administered  by  his  executor,  subject  to 
provision  for  the  legacy  to  James ;  (8)  that  the 
legacy  vested  in  James  a  mort6  tettatorit,  but 
was  not  payable  for  twenty  years  after  the 
truster's  death ;  and  (3)  that  James  was  en- 
titled to  discharge  it  on  arranging  with  the 
trustees  as  to  its  value  as  a  legacy  not  payable 
or  bearing  interest  till  that  period  expired. 
Finlay's  Trustees  v.  Finlay,  p.  774. 

FaeuUy  and  Pototri — Ajmariiontnent  by 

Father  of  Marriag»-OotUraet  PuruU—Jntereit 
on  Child'*  Shan— MdtuUing  InUitaqf —Oouiitio 
si  sine  liberie  decess^rit.  By  his  antenuptial 
oontraot  a  husband  bound  himself  to  pay  an 
annnity  of  £150  to  his  wife  if  she  survived, 
and  to  pay  to  the  ohildren  of  the  marriage,  if 
more  than  one  (whioh  happened),  £1500,  he 
having  power  to  apportion  this  sum  among 
them,  and  failing  apportionment  the  division 
to  be  equal,  the  period  of  payment  being  the 
first  term  aiter  his  death,  or  their  majority  or 
marriage,  bat  declaring  that  their  provisions 
should  be  subject  to  their  mother's  jointure  if 
he  should  not  leave  sufficieut  fortune  to  answer 
both.  In  respect  of  their  provisions  the  legal 
rights  of  widow  and  children  were  excluded. 
By  a  trust-disposition  and  settlement  he  sub- 
sequently directed  that  his  whole  free  estate 
shonld  after  payment  of  debts  be  held  for  his 
widow  in  liferent,  and  on  her  death  shonld  be 
divided  into  seven  shares,  of  whioh  three  of 
the  five  ohildren  of  the  marriage  should  have 
one  each,  and  the  other  two  children  two  each, 
declaring  that  the  trustees  might  alter  this 
apportionment  if  they  chose,  and  that  none  of 
the  shares  should  vest  till  they  became  pay- 
able.   The  estate  he  left  waa  just  suffloMBt  to 


pay  the  marriage  oontraot  annuity  of  £160  -to 
the  widow,  and  there  was  no  division  till  her 
death.  She  was  predeceased  by  four  of  the 
fire  children,  of  whom  two  left  issue.  The 
estate  being  thus  free  for  division  by  her  death, 
hM  (a)  vitk  regard  to  the  £1500  proeidtd  to 
the  chUdren  by  the  eontraet  (1)  that  the  settte- 
ment  was  not  intended  to  operate,  and  did  not 
operate  an  apportionment  thereof,  beoaose  it 
declared  that  the  shares  given  by  it  shonld  not 
vest  till  they  beoame  payable  on  the  widow's 
death,  while  the  right  to  the  funds  provided  by 
the  oontraot  was  an  interest  verted  in  the 
children,  and  payable  at  his  own  death,  and 
because  the  apportionment  under  the  settle- 
ment was  made  subject  to  the  discretion  of  the 
trustees ;  (2)  that  the  shares  in  the  £1600  were 
therefore  equal,  but  that  interest  was  not  due 
upon  them  until  the  death  of  the  widow ; — (6) 
a*  to  the  retidue  dealt  with  by  the  tetilement,  (1) 
that  the  issue  of  the  ohildren  who  predeoeased 
the  widow  were  entitled  to  their  respective 
shares  under  the  conditio  *i  tine  liberie  deee^- 
terit,  but  (2)  that  the  shares  of  those  who  pre- 
deoeased her  without  issue  did  not  fall  to  the 
child  who  survived  her,  but  lapsed  and  feU 
into  intestacy.  Crawford's  Trustees  o.  Craw- 
ford and  Others,  p.  787. 

Sueeeuion — Accretion — Joint  or  Beveral  Oift — 
Legacy  Betidue — BemMng  IrUeitaey.  It  is  a 
settled  rule  of  construction  of  settlements  (sub- 
ject to  being  controlled  by  the  evident  intention 
of  the  testator)  that  when  a  gift,  whether  of  a 
legacy  or  of  residue  or  of  corporeal  moveables, 
is  given  to  several  persons  in  language  im- 
porting a  severance  of  their  shares,  each  is 
entitled  to  his  share  only,  and  in  no  event  to 
more,  and  therefore  there  is  in  the  event  of  one 
of  them  predeceasing  the  testator  no  room  for 
accretion.  Therefore  where  a  testator  divided 
one  portion  of  his  eetato  by  leaving  a  special 
legacy  to  a  legatee,  the  remaining  portion  "  to 
be  equally  ^vided  between  my  late  wife'k 
sisters  J.  A.  and  M.  S.,  my  late  wife's  brother 
B.  8.,  and  my  late  wife's  nieoe  J.  S.,"  and  B. 
S.  predeceased  the  testator — hdd  that  his  share 
was  undisposed  of  and  fell  to  the  testator's 
heirs  tn  mt^nlibm.  Paxton's  Trustees  t. 
Faxton,  p.  880. 

Depotit-Beeeipt—DepoeitrBeeeipt  I^^aUe 

to  A  and  B  or  Survivor.  A  depoait-reoeipl 
taken  by  A  in  favour  of  himself  and  of  B,  and 
payable  to  either  or  survivor,  has  no  effect  as 
a  destination,  and  on  the  death  of  A  the  sum 
contained  in  it  does  not  pasa  to  B  bnt  belongs 
to  A's  estate.  Lord  Shand  dieeentei  in  the 
particular  circumstanoes  of  the  ease.  Oonnell's 
Trustees  «.  Mrs  Oonnell's  Trusteee  and  Others, 
p.  857. 

See  Htuband  and  Wife—BnteM—Beveiui* 


—Parent  and  UhOd. 

Buceeuion  Clauie.    See  Bleetion  Ldto. 

Bufflcieney  ofNoHee.    See  PattnierMp. 

Bum  Ateetied  ae  Compentation  for  Loet  qf  Bu*i- 
neu.     See  Bevenve. 

Bummone.     See  Sheriff. 

Superior  and  Vaeeal—Goweyaneinii  CBeoOandi 
Act  1874  (37  and  88  Viet.  94),  MS.  4,  mi-sM. 
1.  8 — Trueteet,  whether  LitMe  a*  Singidar 
Bueeeteort.  Prior  to  1874  A  saeoeeded  Us 
deoeased  ancestor  as  hair  of  taihiie  and  pro- 
vision, and  WM  doly  infeft    Thereaftar,  by  the 
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puBng  of  Um  OomT«yui«iitg  Aot  of  1874,  be 
beeune  entered  irith  the  neaiest  niperior. 
Thereafter  he  granted  a  tnut-dispositlon  by 
irhioh  he  conveyed  certain  lands  in  trnst  for 
payment  of  debts,  with  powers  to  his  tmstees 
to  aeU  and  realise  oo-eztenaire  with  his  own 
under  hia  titlea,  bat  nndar  an  obligation  to 
xaeonTey  when  the  tnut  purposes  were  satis- 
fied and  the  trustees  were  infeft  thereon.  The 
■operior  demanded  a  composition  from  those 
tmateas  as  aingnlsr  snooesaors  entered  with  him 
ferf  the  operation  of  the  Act  EM  that  A  wag 
abll  feudal  proprietor  thoagh  sabjeot  to  a  bnr- 
daa,  and  that  the  casualty  to  which  the  saperior 
vaa  entitled  was  only  the  relief-dnty  payable 
by  him.  Harqnis  of  Hnntly  and  Others  «.  Earl 
of  Fife,  p.  234. 

Superior  and  Vaual — Oaiualty—Sedtinptum  of 
OtmiaUjf  One  Tuu't  Bent— Special  Valm  of 
Smijeel  to  Vai»(U—(^nteyaneing  (SeoUand)  Act 
1874  (37  and  88  Viet.  cap.  94),  lee.  16.  A 
patoehial  board  who  ware  proprietors  of 
the  dominium  tUSe  of  land  (feued  prior 
to  1874)  on  which  they  had  erected  at  great 
expense  an  aqrlam  for  panper  lonatios,  desired 
to  ndaem  the  easoalties  incident  thereto  on 
payment,  under  section  16  of  the  ConveyanoiDg 
(Seotland)  Act  1874,  of  the  amount  of  the 
highest  easnalty,  with  an  addition  of  60  per 
per  cent.  The  highest  casualty  was  a  year's 
rent.  The  lands  were  of  special  value  to  the 
board,  and  to  them  the  annual  value  was  £2007, 
while  in  the  open  market  the  annual  value  was 
estimated  at  £1850.  Held  (rev.  judgment  o( 
Iioid  Trayner)  that  the  latter  sum,  with  an 
addition  of  60  per  cent.,  was  the  amoant  of 
the  redemption  price  of  the  casualties. 
H'Laien  and  Others  (Trastees  for  Barony 
Pariah  of  Glasgow)  e.  Boras,  p.  898. 

Caeualiif — Jftnerob.       Opinion   that  in 

eetimating  the  amoant  of  the  highest  oasaalty 
for  the  parpoaes  of  redemption,  the  Ouurt  will 
not  inquire  whether  there  are  mioerals  in  the 
land  eapable  of  being  worked  if  searched  for, 
sad  what  their  value  would  be  if  found.  Bowat 
9.  Blown,  p.  898. 

— —  Building  Beitrietione — Common  F^ing 
Plan  —  Bnforeement  by  Superior  and  Co- 
Feuore — Common  Intorett — Jntetferenee  with 
Light  and  Air  or  Support— Amenity.  In 
1882  a  piece  of  building  groand  extending  to 
139  feet,  containing  four  staaoas,  was  feued 
oat  under  certain  conditions,  provisions,  and 
restrictions  by  which  the  fenais  became  bound 
to  eieet  buildings  in  conformity  with  an  eleva- 
tion and  idan  relative  to  the  feu-charter,  and 
w«m  inraliibitad  from  altering  the  buildings  so 
erarted.  These  conditions,  provisions,  and 
reatcictioBS  were  appointed  to  be  inserted  in  all 
future  oonTeyanaes  or  transmissiona  of  the  feu. 
The  disponees  were  duly  infeft.  Buildings 
forming  part  of  a  street  were  erected  on  the 
three  soothmost  stanoea  in  conformity  with  the 
bnildiBg  {dan.  No  buildings  were  then  erected 
on  the  northmost  stance,  which  extended  to  45 
feet.  In  1 827  this  northmost  stance  was  reoon- 
vqrad  by  the  original  fenars  to  the  superiors 
under  aU  the  conditions,  provisions,  and  re- 
strictions contained  in  the  original  fen-charter. 
Bnsignatiim  was  made  in  virtue  of  the  procur- 
•toijr  in  the  disposition,  and  the  superiors 
(spMe  an  instrument  of  resignatioB  ad  rtman- 


eiUiam.  This  lot  they  again  feued  out  in  1867 
to  diilerent  feoars,  not  under  the  conditions, 
provisions,  and  restriotions  contained  in  the 
original  feu-charter,  but  under  different  condi. 
tions,  provisions,  and  restrictions.  Buildings 
had  been  in  1862  erected  on  this  northmost 
stance  which  were  not  in  conformity  with  the 
provisions  of  the  original  fen-charter.  In 
1885  the  proprietor  of  a  main-door  and 
sank  flat.  No.  7  of  the  street,  with  three 
cellars  in  the  front  area  and  back  ground, 
which  were  on  one  of  three  southmost  areas 
feued  out  in  1822,  presented  a  petition  to 
the  Dean  of  Guild  for  warrant  to  convert 
the  main-door  4nto  two  shops,  to  slap  out  the 
front  wall,  and  bring  out  the  shop  fronts. 
The  superiors,  the  proprietor  of  the  flat  imme- 
diately above  the  main-door,  entering  by  the 
common  stair  No.  6,  and  the  proprietor  of  No. 

.  8,  the  house  to  the  south  consisting  of  a  main- 
door  and  sunk  flat  with  cellars  in  front  area  and 
back  ground,  and  of  the  flat  immediately  above, 
also  entering  from  No.  5,  opposed  the  applica- 
tion. Both  the  petitioner  and  the  two  latter 
respondents  were  infeft  under  the  conditions, 
provisions,  and  restrictions  of  the  feu-oharter 
of  1822.  TheDeanof  Guild  granted  the  peti- 
tion. On  appeal,  held  (1)  that  the  superiors 
had  no  title  to  enforce  the  restrictions  in  the 
original  feu,  in  respect  they  had  abandoned 
the  common  f  euing  plan  as  regards  part  of  the 
subjects,  viz.,  the  northmost  lot,  and  therefore 
could  not  enforce  them  as  regarded  the  rest ; 
(2)  that  the  oo-f  enars  had  no  Jvi  gtuteitum  to 
enforce  the  conditions,  provisions,  and  restric- 
tions in  the  original  feu,  in  respect  the  fenars 
of  all  the  four  areas  originally  feued  out  consti- 
tuted the  community  to  which  the  restrictions 
applied,  and  that  the  conditions  to  be  enforced 
did  not  appear  in  all  the  fen-rights,  but  had 
been  abandoned  in  essential  respects  quoad  one 
of  the  fenars  intended  to  be  bound,  viz.,  the 
proprietors  of  the  northmost  lot ;  and  (8)  that 
the  oo-feuars  were  not  entitled  to  object  on 
the  ground  that  they  had  a  common  interest  in 
the  subjects,  in  respect  the  area  over  which 
the  -petitioner  proposed  to  erect  his  shops  was 
his  exclusive  property,  that  the  proposed  alter- 
ations were  to  be  entirely  tn  tuo,  and  that  to 
found  such  an  objection  it  was  necessary  to 
show  either  appreciable  interference  with  the 
light  and  tax  of  the  windows  of  the  common 
tenement,  or  injury  to  the  right  of  support 
belonging  to  the  proprietors  of  the  upper 
floors,  and  that  averments  of  injury  to  amenity 
only  were  not  suffldeut.  The  Court  therefore 
r«ifiued  the  appeal  Calder  and  Another  v.  The 
Merchant  Company  of  Edinburgh  and  Others, 
p.  423. 

Superior  and  Vaital — Implied  Entry — Caeuatig — 
Oonveyaneing  (Seotland)  Act  1874  (87  and  88 
Viet.  e.  94),  »ee.  4.  Bdd,  in  an  action(andtrsec.  4 
of  the  Conveyancing  Act  1874)  at  the  instance  of 
a  superior  for  declarator  and  for  payment  of  a 
casualty  of  composition,  that  a  dispones  who 
had  taken  infeftment  upon  a  disposition  con- 
tained in  a  testamentary  settlement  by  the 
vassal  last  entered  and  infeft,  was  only  liable 
in  payment  of  such  casualty  as  regarded  one- 
half  of  the  lands,  in  respect  that  to  the  other 
half  he  was  heir  alioqui  iiieeeeiurue,  and  as 
such  entitled  to  be  entered  to  that  half  on  pay- 
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ment  of  relief.  Mackintosh  r.  Haokintosh,  p. 
471. 

Bvperior  and  Vcutal — DeeUtrator  and  Renumn^ — 
PonMiion  wUAout  Title.  Hdd  that  a  mere  right  of 
snpeiiority  was  saffieient  foundation  (or  obtain- 
ing decree  of  declarator  and  removing  against 
persons  who,  although  they  had  possessed  the 
anbjeota  in  dispute  for  the  prescriptire  period, 
oonld  exhibit  no  title  from  a  yassal.  Edmon- 
stone  and  Another  v.  Jeffrey  and  Others,  p. 
646. 

fmt-Dut]i—B»Untion — Irritaney  ob  non 

solntnm  oanonem.  A  fen-oontraot  stipu- 
lated that  the  vassal  should  build  a  honse 
on  the  ground  within  a  certain  period,  and  also 
that  if  the  fen-duty  shonld  be  due  and  unpaid 
for  two  years  oonseoutiTely  the  fen  should 
revert  to  the  superior.  A  honse  was  built,  and 
the  fen-duty  being  more  than  two  years  in 
arrear  the  superior  sought  to  enforce  the  irri- 
tancy. The  vassal  stateid  that  he  was  retaining 
the  fen-duty  because  the  superior  had  refused, 

'  without  any  reason,  to  approve  of  his  plans  for 
a  house  he  proposed  to  build,  and  for  which 
that  on  the  gronnd  was  intended  as  a  lodge. 
Held  that  there  was  no  good  ground  for  with- 
holding the  feu-duty,  and  decree  of  irritancy 
granied.    Thorn  e.  Chahneis,  p.  7S5. 

CatuaUff — MoteabUt —  Trade  Fimture*— 

Mode  of  Ettimaiing  CatuaUy.  In  a  ques- 
tion between  superior  and  vassal  as  to  the 
amount  of  a  casualty,  held  that  in  detormining 
the  character  as  heritable  or  moveable  of  erec- 
tions upon  the  fen  of  the  nature  of  trade  fix- 
tures, the  rule  applicable  to  the  relation  of 
landlord  and  tenant,  and  not  that  applicable  to 
heir  and  executor,  fell  to  be  applied.  Marshall 
and  Others  e.  The  Tannoch  Chemical  Company 
(Limited),  p.  768. 

See  Propertif—BaH». 

Supervenient  Law.    See  LeoM. 

Surrender.    See  RuAand  and  W^fe. 

Sunimng  Spoute.    See  Hutband  and  Wife. 

Batpeniion.    See  Ju$tieiarjf  Oatee. 

Taeit  Rdoeation.    See  Bleetion  Lav. 

Taxet.    See  Valuation  Oaeet. 

Teaeher.    See  SeheoL 

Teinde—Proeest—Aet  1707,  cap.  9 — Petition  for 
AutKority  to  Record  Decree  of  Valuation  of 
Teinde.  In  a  petition  for  authority  to  record 
a  decree  of  vidnation  of  teinds  which  had 
recently  been  upheld  as  good  and  valid  by  the 
Court  of  Session  in  a  question  between  the 
Lord  Advocate  and  the  petitioner,  the  Court, 
in  respect  of  the  said  judgment,  diipenied  with 
the  usual  remit  to  the  Lord  Ordinary  on  Teinds, 
and  granted  the  prayer  of  the  petition  deplano. 
Baroness  WUlonghby  de  Ereeby,  Petitioner, 
p.  £0. 

Augmentation.  In  a  process  of  aug- 
mentation in  which  the  heritors  opposed  the 
augmentation  on  the  ground  that  the  teinds 
were  exhausted,  the  minister  lodged  a  con- 
descendence setting  forth  that  there  was  free 
teind,  to  which  the  heritors  lodged  answers. 
Circumstances  in  wliich  the  Court  thereafter 
granted  the  augmentation,  leaving  the  various 
pointe  raised  to  be  determined  in  the  process 
of  locality.  Minister  of  Bonhill  «.  Orr  Ewing 
and  Others,  p.  406. 

Tenantg.    Bee  AaAtcay. 


Tenanff*  Bankruptqf.    See  Leate. 

Tenants*  Olotm  tflMunaget.    See  Leaae. 

Tender.    See  iVocei*. 

Tenure  cf  Office.    See  PubUe  Officer. 

Term  ef  WhUtunday,  Old  Style,  Sew  Sfyle.  See 
Leaie. 

TeUatnewt—Oot\ftrmation—BMeutor$.  A  testator 
left,  besides  a  disposition  of  his  affairs  wfaioh 
had  been  superseded,  two  other  deeds  of  settle- 
ment, one  fi  whieh  was  of  doubtful  validity. 
The  Court  remitted  to  the  Shwiff  to  iamie  oon- 
firmation  in  favour  of  persons  named  aa  azeen- 
tors  in  both  these  settlemento,  reserving  all 
questions  as  to  the  validity  of  the  settlements. 
Jones  and  Others  r.  Porsey,  p.  628. 

B^Sueeeuion. 

Thtfk.    See  JuiHeiary  Caiee. 

Timeout  Bejeetion.    See  Sede. 

Title.    See  Proper^. 

Town-CUrk.    See  PubUe  Offleer. 

Trade  Fixture*.    See  Superior  and  VaeeaL 

Trade-Mark  —  Trade-Marlu  Begietration  Act 
1875  (88  and  39  Viet.  e.  91)— PatenU.  Deeigne, 
and  Trade-Markt  Act  1888  (46  and  47  YieU 
«.  6T)—IH*tinetize  Denee — Common  Ute  — 
iT^ngement  of  Trade-Marie.  A  firm  of  pave- 
ment manufacturers  who  had  prodnoed  an 
artificial  stone  of  concrete  granite  to  whieh 
they  had  given  the  name  "  Oxanolithic,"  regis- 
tered a  trade-mark,  under  the  Trade-llMks 
Begistration  Act  of  1 876,  oonsisting  of  a  device 
together  with  the  words  "Stuart's  Oranolittaic." 
After  the  passing  of  the  Patents,  Designs,  and 
Trade-Marks  Act  of  1883  they  registered  as 
their  trade-mark  the  name  "Granolithic" 
alone.  By  that  time  the  word  "granolithic" 
had  come  into  common  use  as  denoting  a  kind 
of  concrete,  irrespective  of  the  maker.  Tbey 
sought  to  interdict  a  rival  firm  from  the  ase  in 
their  trade  circular  of  the  word  "  granolithie  " 
as  describing  a  kind  of  artificial  stone  pave- 
ment, on  the  ground  that  this  was  an  invasion 
of  their  trade-mark.  Held  that  the  defenders' 
oironlars  constituted  no  invasion  of  trade- 
mark, since  the  use  of  the  word  "  granolithic ' 
was  only  a  description  of  a  particular  kind  of 
article,  and  did  not  induce  the  public  to  believe 
that  what  was  supplied  was  of  the  pursuers' 
manufacture.  Stnut  ft  Company  v.  The  Scot- 
tish Tal  de  Travers  Paving  Company  (Limited), 
p.  11. 

Trade-Ifame— Interdict— "  Bau'  Beer—Befreih- 
ment-Boom  at  BaCvay  Station — TraeeOert. 
The  brewers  of  Bass  A  Co.'b  beer  raised  an 
action  of  interdict  and  damages  against  the 
keeper  of  the  refreshment  rooms  at  a  railway 
station,  on  allegations  of  an  habitual  fraudu- 
lent practice  by  him  and  his  barmaids  of  sailing 
as  "  Bass's  beer  "  a  beer  of  a  different  and  in- 
ferior kind.  The  Court  reined  the  interdict, 
on  the  ground  that  it  was  proved  that  while 
travellers  asking  for  "Bass"  might  have  ooca- 
sionally  been  supplied  with  different  beer, 
being  that  kept  by  the  defender,  yet  when  they 
asked  specially  for  beer  of  Basa's  brewing  they 
were  informed  by  the  defender's  servants,  aeU 
ing  on  his  inatmotions,  that  such  was  not  lEq>t 
in  stock.  Bass,  Batdiff,  &  Oretton  (Limited) 
V.  Laidlaw,  p.  624. 
— — — OoodiciU—Sale.  Where  a  business  has 
been  carried  on  under  a  particular  title,  the 
right  to  the  ezdorive  use  of  this  title  is  not 
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•n  independent  right;,  remaining  in  and  oap- 
able  of  being  tnmsferred  by  the  person  who 
earned  on  bnaineae  onder  it  after  he  has  giren 
np  the  business  and  sold  the  home  in  which  he 
earned  it  on.  0  kept  a  hotel  which  became 
known  as  the  "Waverley."  He  sold  the  pre- 
mises to  a  railway  company  (who  took  the 
ground  for  the  pnrposes  of  their  undertaking 
bat  did  not  require  to  nse  the  boildings  there- 
for), reoMTiog  a  prioe,  a  snm  for  loss  of  bnsi- 
nsea,  and  a  snm  for  disturbance.  Thereafter 
he  ezecated  a  deed  purporting  to  transfer  the 
goodwill  of  his  bnnness  and  the  right  to  nse 
tiie  name  "Wayerley"  to  a  hotel-keeper  in 
another  part  of  the  same  town.  The  railway 
oompany  let  the  old  premises  as  a  hotel,  and 
their  tenant  used  the  name  "WaTerley." 
Held,  in  a  qneetion  with  C's  transferee,  that 
he  waa  entitied  to  do  so.  Mason  r.  Qaeen, 
p.  641. 

Trade  Tnmtaetbm.    See  Bankruptey. 

Dr^leking  in  Eheeiteaile  Liquor  wiOunit  Cerii- 
fieate.    Bee  J%utieiary  due*. 

TVomMiqr.     See  Juttiexary  Caeet. 

Trvnmtetion.    See  Banhnmtey. 

Tmuftr  tfSharee.    See  PiMie  Company. 

TrwumiMMe  Bight.    See  Jiutband  and  Wifa. 

TrmteOtr*.     See  Trade-Name. 

Trapam.    See  Property— Jtutieiary  Caeee. 

Treepae*  m  Pureuit  ef  Game.  See  Juttieiary 
Oaeee. 

Tretpatmr.    See  fispora^ion. 

TrieankA  Preeeription.    Bee  Preier^tton. 

I'mii — ChatriUMe  Foundation — Edueaiional  En- 
dammefiU  (Seotkmd)  Act  1888  (46  and  46  Viet. 
e.  59)  —  Amoltbon't,  John  Wat»on'$,  and 
Orphmu'  Soepital,  Scheme  for  Ameigamalion 
of—Dieeretion  of  6\7?nfnifnon«r«—Ul&a. Tires. 
The  Edneationid  Endowments  Aot  1882  gires 
the  OommiasionerB  thereby  appointed  power  in 
framing  schemes  nnder  the  Act  to  divert  from 
the  pnrposes  of  free  elementary  education 
fnnds  preTiousIy  applicable  thereto,  only  to 
the  extent  to  wUoh  such  funds  are  manifestly 
in  excess  of  the  reqoiraments  of  the  locality  to 
whioh  they  l>elong.  Held  in  a  Special  Case 
brought  to  settle  whether  a  scheme  was  within 
the  seope  of  the  Act,  that  the  question  of  fact 
vhether  the  funds  were  manifestly  in  excess  of 
the  tequiiements  of  the  locality  was  one  en- 
tirely within  the  discretion  of  the  Gommiasion- 
Ms.  Nature  of  a  scheme  for  the  administration 
of  eeitain  education  endowments,  which  though 
»..n»g  great  changes  therein,  was  held  not 
uttra  viree  ot  the  OommiasionerB  under  the 
Ednoational  Endowments  Aot  nor  contrary  to 
law.  Special  Case  for  Donaldson's  and  Or- 
phan's Hoqpitab,  p.  70. 

Sdueaiional  Truit~Bunary"  For  Student* 

about  to  Bnter  on  their  Firtt  8e**ion"— 
Whether  Contract  vith  Competitor  it  Jbrmed  by 
Adcerti*ement — Beparation.  The  trustees  of  a 
fund  for  providing  bursaries  at  Tarioos  uni- 
Tenities  advertised  for  competition  certain 
bursaries,  the  persons  eligible  being  students 
"about  to  enter  on  their  first  session,  and  who 
shall  pass  the  entrance  examination  for  students 
who  begin  their  course  with  the  dosses  of  the 
second  year."  They  admitted  to  competition 
and  oonferred  a  bursary  upon  a  student  who 
bad  already  attended  ooUege  for  one  seasion, 
and  was  abont  to  enter  the  seeond  year.    A 


competitor  who  fulfilled  the  conditions  and 
came  next  to  this  person  in  the  competition, 
complained  that  the  bursary  had  been  wrongly 
oonferred  upon  him.  Hdd  that  though  Uie 
trustees  liad  deviated  from  tlie  intention  they 
advertised,  they  had  no  contract  with  any  com- 
petitor, and  had  committed  no  actionable 
wrong.  Martin  and  Another  e.  Maodongall's 
Trustees,  p.  190. 

Truet—Beiignation  of  Truetee*.  Oircumstsnces 
in  which  the  Court,  ex  nobiU  officio,  allowed  the 
resignation  of  testamentary  trastees  who  conld 
not  resign  under  the  Trusts  Acts,  and  who  had 
not  power  to  resign  under  the  settlement. 
Alison  and  Another,  Petitioners,  p.  862. 

Endowment  —  Edueaiional   Endowment* 

(Scotland)  Act  1882 — Scheme  for  Edueatioval 

.  Endowment* — Powen  of  Ooteming  Body  Oon- 
tUtuted  by  Scheme.  A  scheme  framed  by  the 
Commissioners  nnder  the  Eduoational  Endow- 
ment Act  1882  for  the  management  of  sundry 
educational  endowments  in  Glasgow  provided 
that  the  governing  body  "  shall  apply"  a  cer- 
tain part  of  income  in  paying  the  fees  at  ele- 
mentary schools  of  "cliildren  whose  parents 
or  guardians,  not  being  in  receipt  of  parochial 
relief,  are  in  such  circumstances  as  to  require 
aid  in  providing  elementary  education,  and  are 
persons  who  in  the  opinion  of  the  governors 
ought  not  to  be  required  to  apply  to  the 
parochial  board  for  such  aid."  An  endowment 
under  a  will  which  provided  for  the  elementary 
education  of  the  children  of  poor  Highlanders 
residing  in  or  near  Olasgow  was  one  of 
the  endowments  inoladed  nnder  the  scheme, 
whioh  went  on  to  provide  that  when  selecting 
beneficiaries  the  governing  body  "  may  expend 
£160  of  the  annual  sum  to  be  spent  under  this 
section  specially  for  behoof  of  the  children  of 
poor  Highlanders,  and  in  selecting  them  shall 
liave  regard  to  the  recommendation  of  the 
minister  and  managers  of  St  Columba  Qaelic 
Church."  HM  that  this  latter  provision  was 
not  compulsory  on  the  governing  body,  but 
that  the  spen^ng  of  £160  on  the  children  of 
poor  Highlanders  was  in  their  option  and  dis- 
cretion only,  and  further,  on  a  construction  of 
the  scheme,  they  were  not  prohibited  from  ap- 
plying more  than  one  third  of  said  sum  for  be- 
hoof of  children  under  a  specified  age.  The 
Olasgow  General  Eduoational  Endowments 
Board  v.  The  Minister  and  Managers  of  St 
Oolnmba  Gaelic  Church  and  Others,  p.  766. 

Perianal  Liabiliiy  of  Trustee* — Application 

by  Trvitee*  of  Capital  of  One  Truet  to  Bettor* 
that  of  Anotiier  where  Income  of  Both  Applie- 
able  to  Same  Purpote.  James  Ewart  by  his 
will  appointed  funds  to  be  employed  in  found- 
ing a  ragged  school.  John  Ewart  subsequently 
died,  and  left  £7000  to  the  trustees  of  James 
for  the  same  object,  bat  with  power,  if  they 
considered  that  the  fnnds  of  James  were  suf- 
ficient for  the  ragged  school,  to  apply  part,  not 
exceeding  £600,  of  the  £7000  in  building  and 
fitting  up  adjoining  it  a  school  for  the  middle 
classes,  and  to  apply  the  interest  of  all  or  any 
part  of  the  tMdanoe  of  the  said  snm  of  £7000  in 
the  maintenance  and  support  of  said  last  men- 
tioned school."  Thereafter  Agnes  Ewart  died 
leaving  money  to  be  paid  over  to  the  trustees 
of  James  on  trust  for  the  uaistenance  and 
support  of  the  ragged  aohool,  and  wiib  power, 
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U  the  funds  of  it  were  soffiolent,  to  apply  the 
interest  of  the  whole  or  port  of  the  fimds  in 
the  maintenuioe  and  support  of  John's  higher 
class  school.  Before  the  death  of  Agnes  the 
tmstees  had  erected  a  higher  class  school  ad- 
joining the  ragged  school,  as  directed  in  John's 
settlement,  but  £600  being  quite  insnfScient  to 
build  it,  had  spent  more  than  that  sum  in 
building  it,  and  had  also  spent  more  than  the 
income  in  administration  and  maintenance  of 
it,  and  when  the  money  of  Agnes  was  paid  over 
to  them,  they,  on  the  ground  that  the  trusts 
were  substantially  the  same,  applied  it  in  re- 
placing the  debit  which  had  thus  arisen  on 
John's  trust.  An  aotion  wag  brought  against 
them  as  trustees  of  Agnes  by  persons  interested 
in  the  schools  to  hare  the  money  taken  from 
the  trust  of  Agnes  replaced  and  separately  in- 
vested. Held  (aff.  Second  Division)  (1)  that 
the  trustees  being  gratuitous  charitable  trustees 
acting  in  the  bona  fide  endeavour  to  execute  the 
trust ,  and  not  having  diverted  the  funds  from  the 
trust  objects,  but  only  at  most  erred  as  to  the 
way  of  carrying  them  out,  were  not  personally 
liable  to  make  good  money  they  had  so  applied  ; 
but  (2)  {all.  Second  Division)  that  it  was  com- 
petent in  the  action,  though  brought  against 
them  as  trustees  of  Agnes,  to  inquire  also  into 
the  administration  of  John's  trust,  and  case 
remitted  for  inquiry  as  to  whether,  if  at  all, 
the  encroachments  in  question  ought  to  be  re- 
placed by  the  future  revenue  of  the  school. 
Andrews  and  Others  v.  Ewart's  Trustees,  p. 
822. 
Trutt—Liftrtnt  and  Fee — Pivtition*  to  Children 
— DieettUure.  An  estate,  purchased  with  a 
wife's  funds,  was  destined  to  the  spouses  in 
conjunct  fee  and  liferent,  and  to  the  heirs  of 
the  wife  heritably  and  irredeemably,  the  deed 
being  recorded  in  these  terms.  The  spouses 
thereafter  executed  a  trust-disposition  by  which 
they  disponed  to  the  husband  in  liferent,  for 
his  liferent  use  aUenarly,  and  to  the  trustee 
therein  named  in  fee,  the  said  estate  for  the 
purposes  therein  specified.  The  purposes  were 
that  the  wife,  in  the  event  of  her  survivance, 
should  have  the  liferent  of  the  estate,  and  that 
after  the  longest  liver  of  the  spouses  the  lands 
should  be  sold,  and  oertun  specified  provisions 
paid  to  the  children  of  the  wife  by  a  former 
marriage.  There  was  a  declaration  that  the 
provisions  should  not  become  vested  interests 
until  the  term  of  payment ;  but  in  the  event  of 
any  of  the  children  predeceasing  the  term  of 
payment,  leaving  lawful  issue,  snob  issue  were 
to  oome  in  place  of  the  parent ;  and  failing  such 
issue  the  share  of  such  predeceasing  child  was 
to  go  to  the  survivors.  The  trustee  nominated 
accepted  of  the  trust,  and  administered  the 
estate  until  its  sale  in  1878,  after  which  he 
administered  the  proceeds.  The  survivor  of 
the  spouses  died  in  1881.  In  an  action  there- 
after brought  by  the  beneficiaries  under  the 
trust-deed  against  the  trustee  for  an  account- 
ing by  him  in  regard  to  his  intromissions  with 
the  trust-estate,  the  trustee  maintained  that  he 
was  entitled  to  take  credit  for  certain  payments 
Which  he  had  made  to  the  spouses  out  of  the 
capital  of  the  trust-estate,  and  that  on  the  ground 
that  by  said  trust-deed  the  spouses  were  not 
divested  of  the  fee  of  the  estate.  Held  that 
nnder  the  destination  of  the  estate  the  wife  was 


the  flar,  and  further,  that  by  the  trast-disposi- 
tion,  which  was  a  de  pratenii  conveyance  oi 
the  lands  to  the  trustee,  duly  recorded,  and 
irrevocable,  the  spouses  had  divested  them- 
selves of  the  fee  of  the  estate,  and  therefore 
that  the  trustee  was  not  entitled  in  an  aooonnt- 
ing  with  the  beneficiaries  to  take  credit  for  pay- 
ments made  to  the  spouses  out  of  the  capital 
of  the  trust-estate.  Morrison  and  Others  e. 
Allan  (Oerrard's  Trustee),  p.  846. 

Tnut—Loan^Dutjf  of  Tnutee—HeriUMe  Seat, 
rity.  Circumstances  in  which  luHd  {altering 
judgment  of  Ijord  Trayner)  that  a  trustee  who 
was  not  to  be  liable  for  the  sufficiency  of  invest- 
ments if  "made  bona  fide  and  without  know- 
ledge of  more  than  ordinary  risk,"  was  not  re- 
sponsible for  the  loss  arising  from  the  iiisufS- 
ciency  of  a  heritable  security  on  which  be  had 
lent  the  trust  funds.  Morrison  and  Others  «. 
Allan  (Oerrard's  Trustee),  p.  846. 

See  Publie  Company — Marriage-Coniraet 

— EniaH 

Tnut-Deed.    See  Proeeu. 

Trtutee— Bankrupted/— Heritable  Seevritif— Per- 
eonal  Liability  of  TrvHee.  A  trustee  in  bank- 
ruptcy with  a  view  to  the  benefit  of  the  estate 
wrote  to  bondholders  secured  over  certain  of 
the  bankrupt's  heritable  properties  proposing 
"  to  adopt "  the  subjects  over  which  they  were 
secured  "as  assets  in  this  sequestration " and 
to  pay  up  arrears  of  interest  on  the  loans,  on 
condition  that  a  balance  of  loans  still  nnad- 
vanced  by  them  should  be  advanced,  and  that 
the  loans  should  not  be  called  up  before  a  cer- 
tain date.  This  being  agreed  to,  be  drew  the 
rents,  and  paid  them  to  meet  pro  tanto  the  in- 
terest on  the  bond  over  one  of  the  properties. 
but  they  did  not  meet  it  in  full,  and  Uie  value  of 
the  property  declined.  The  bondholders  then 
sought  to  make  the  trustee,  as  such  and  as  an 
individual,  liable  for  the  debt  and  interest  on 
the  ground  that  he  had  adopted  the  subjects 
as  owner.  The  Court  atioibeied  the  trustee  on 
the  ground  that  he  had  done  nothing  to  take 
upon  himself  liability  as  owner.  The  Edin- 
burgh Heritable  Security  Company  (taaiited) 
V.  Miller  (Stevenson's  Trustee),  p.  276. 

See  Bankruptcy. 

Tnutee't  Commusion.    See  Bankruptef/. 

Truftees,  Whetfier  Liable  at  tjinguiar  aueee—ort. 
See  Superior  and  Vatial. 

Ultra  fines  oompromissi.     See  Arbiter. 

Ultra  vires.      See   Trugt  — Building  Soeie^— 

BaTikruptey—BaHway — Puliie  Cotimtnjf. 
Unadvaneed  Member.  See  Building  Atdelff. 
UneUumed  Dividend,  AppUeation  for  by  Btpre- 

tentative  of  Bankrupt,    ^oa  BavJcrapt. 
Undertaking   in  Line  of  Compann't  Btuinett. 

See  BaUvDoy. 
Undiicharged  Bankrupt.    See  JutUeiary  Oatu 

Proceu. 
Unequal  Batei.     See  Carrier. 
Unincorporated  Company.    See  PartnerAip. 
Univertily   Lecture*   Ddivered  by  a   Un^mity 

Profeteor  to  hi*  Clot*.     See  Progir^. 
Unlawful  Carnal  £nou)ledge  of  Giri  between  13 

and  16.    See  Justiciary  Oaie*. 

Valuation — BaUway  Befreihment  Soom»—  Peliee 
AemtmerU—  Water-BaU—  Oban  Burgh  Act 
1881  (4i  and  45  Viet.  eap.  178),  Me.  Bl.     See- 
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tkm  61  of  tbfl  Oban  Bnrgh  Aet  1801  provides 
that  "The  Muiiial  Talne  of  the  nilmys  and 
.  .  atatioDB,  depots,  and  bidldings 
belonging  to  the  Callander  and  Oban 
Bailvay  Oompany  within  the  bnrgh  gball,  as 
regards  the  pablie  water-rate  and  the  police 
asaesBment,  ao  far  as  it  is  applicable  to  water, 
be  held  to  be  the  nearest  aggregate  snm  of 
ponnda  sterling  to  one-fonrth  of  the  annaal 
value  thereof  entered  in  the  ralnation  roll." 
The  railway  company  had  within  the  bnrgh  a 
raUway  station,  part  of  which  consisted  of  re- 
freahment  rooms,  which  were  let  to  a  tenant 
•t  a  fixed  tent  HM  that  the  refreshment 
xooms  ware  part  of  the  stations  and  buildings 
belMiging  to  the  railway  company,  and  there- 
fore fell  to  be  asaeased  for  water-rate,  in  terms 
of  the  section  shore  qnoted,  at  one-fonrth  of 
the  annual  Talae  aa  entered  in  the  Talnation 
ToU.  Police  Oommiaaioners  of  Oban  v.  Oallan- 
der  and  Oban  Railway  Company,  p.  320. 
VciMotiBn  Aett — Lea»e — Benuneiation.  A  house 
and  grounds  were  let  for  ten  years,  the  tenant 
being  bound  to  maintahi  them  in  the  state  in 
which  she  receifed  them.  During  the  earlier 
put  of  the  lease  she  did  so,  and  executed  im- 
ptoremanta,  but  subseqnentiy  left  the  premises 
and  allowed  them  to  fall  into  disrepair.  While 
the  lease  had  still  some  years  to  run,  the  land- 
lord accepted  a  rennnofation  thereof  on  pay- 
ment of  a  sum  in  respect  of  his  claims  for  rent 
and  damages  for  the  disrepair,  and  the  pre- 
miaea  stood  empty.  The  assessor  ralued  the 
pnmiaea  for  a  year  snbaeqaent  to  the  rennnoia- 
tion  at  the  rent  in  the  lease.  The  landlord 
appealed,  maintaining  that  the  rent  at  which 
the  premisea  would  let  in  their  actual  state 
w^  the  proper  Tahiation.  Lord  Lee  htid  that 
the  Tahiation  was  right  in  respect  of  the  cir- 
cumstances attending  the  renunciation  of  the 
lease.  Lord  Fraser  hM  that  the  yalnation 
should  be  reduced,  on  the  ground  that  the  rent 
at  which  the  subjects  would  let  in  their  present 
condition  was  alone  conolnsiTe  of  the  valua- 
tion. The  Judges  being  thus  divided  in  opinion 
the  valuation  stood.  Crauf nrd  v.  Assessor  for 
Cunningham  District  of  Ayrshire,  p.  606. 

Value— Conricitraiion  other  (Aon  Bent. 

In  the  lease  of  a  shipbuilding  yard  it  was 
stipulated  that  the  landlord  should  be  entitled 
to  make  erections  into  the  river  during  the 
currency  of  the  lease  without  being  liable  to 
compensate  the  tenants,  while  the  tenants 
were  bound  to  enclose  the  ground,  and  were 
empowered  to  erect  (under  certain  restrictions) 
■11  buildings  necessary  for  the  purposes  of 
tfaeir  business.  They  were  further  bound  to 
pay  interest  on  the  sum  expended  on  a  divi- 
sional stone  wall.  Buildings  were  erected. 
BM  that  the  intention  of  the  contract  being 
that  buildings  should  be  erected  on  the 
ground,  and  the  rent  having  been  fixed  with 
reference  thereto,  there  was  consideration 
other  than  rent,  and  that  the  assessor  was 
entitled  to  take  into  account  in  valuing  the 
subjects  the  «nTiiial  value  of  the  buildings. 
Obierved  by  Lord  Fraser  that  the  use  of  the 
word  "power"  or  "liberty"  does  not  exolnde 
the  existence  of  implied  obligation.  Trustees 
of  Dundee  Harbour  and  their  Tenants,  Alex- 
ander Stephen  A  Son,  and  Others  v.  Assessor 
for  Dundee,  p.  607. 


Vetuation  Ctuet—PuiKe  Worki — Taxei — Dedue- 
Uoru  AUtmedfor  Ttmcmi'%  Tattt.  HeULVbaX 
in  fixing  for  purposes  of  assessment  the  annual 
rent  of  works  bislonging  to  a  corporation  for 
public  purposes,  and  from  which  the  corpora- 
tion was  not  entitled  to  make  a  profit,  a  pro- 
portion only  of  the  taxes  and  rates,  being  such 
as  would  fairly  be  charged  against  a  tenant, 
might  be  allowed  as  a  deduction.  Parochial 
Board  of  City  Parish  of  Olasgow  v.  Assessor  of 
Railways  and  Canals,  p.  180. 

OontideraUon  other  than  Rent —  Valuaiion 

Aet  1864  (17  and  18;FtV;<.  cap.  91),  ue.  6— 
OoodwiU  of  a  Puhlie-Hovte.  The  tenant 
of  a  public-house  purchased  it  and  let  it  on 
lease  to  a  tenant,  receiving  besides  a  fixed  rent 
a  sum  for  goodwUl.  Htld  that  this  sum  formed 
a  "consideration  other  than  rent,"  and  that 
the  assessor  was  justified  in  taking  half  of  it, 
spreading  that  sum  over  the  years  of  the  lease, 
and  thus  bringing  out  as  the  annual  value  a 
sum  greater  than  the  fixed  rent.  Drummond 
and  Others  v.  Assessor  for  Iieith,  p.  286. 

Bdta  by  Tenant  who  viae  dUo  pro  indiviso 

Proprietrix  —  OooduOl  of  a  I^biie-Houie. 
N  and  L  were  pro  indivito  proprietozs  of  a 
tenement,  part  of  which  was  let  as  a  public- 
house  to  L's  husband  at  an  annual  rent  of 
£19,  10s. ;  on  bis  death  L  purchased  the  busi- 
ness from  his  trustees ;  on  her  death  her  trus- 
tees sold  the  business  and  tenant's  fittings, 
goodwill,  to.,  to  M  for  £1000;  L's  trustees 
and  the  other  pro  indivito  proprietor,  N,  then 
granted  a  lease  to  M  for  seven  years  at  the 
annual  rent  of  £40.  Seld  that  the  transaction 
was  a  sale  between  tenant  and  tenant,  that 
there  was  no  consideration  other  than  the  rent, 
and  therefore  that  £40,  the  amount  of  the  rent, 
was  to  be  taken  as  the  annual  value.  Nioobon 
and  Others  v.  Assessor  for  Port-Olawow, 
p.  608. 

OontiderationM  other  than  Bent.    Where 


in  a  lease  of  workmen's  dwelUngs  to  a  com- 
pany the  company  were  bound  to  slate  certain 
of  the  houses,  to  put  the  whole  subjects  into 
habitable  and  tenantable  repair,  and  to  insure 
— held  that  these  were  considerations  other 
than  rent,  and  that  the  assessor  had  acted 
rightly  in  disregarding  the  amount  of  rent 
stipulated  in  the  lease  aa  conclusive  of  the 
value,  and  in  considering  in  his  valuation  the 
obligations  laid  upon  the  tenants  by  the  lease. 
Oonninghame  v.  Assessor  for  Lanark,  p.  606. 

Value — Contideration  other  than  Bent — 

Power  of  Latidlord  to  Betume  Poetetiion.  In  a 
lease  of  a  plot  of  building  ground  it  was  stipu- 
lated, irUer  alia,  that  the  buildinga  to  be 
erected  by  the  tenants  should  be  of  a  certain 
height,  and  that  the  tenants  should  not  use  the 
subjects  for  the  sale  of  cattle,  or  as  depots  for 
manure,  or  as  a  place  of  amusement,  or  for 
purposes  of  trading  on  Sunday.  Buildings 
were  erected.  SM  that  the  assessor  was 
wrong  in  disregarding  the  rent  as  conclusive 
of  the  valuation,  and  in  taking  into  considera- 
tion in  his  valuation  the  yearly  value  of  the 
whole  buildings  upon  the  ground,  since  these 
oonditionB  showed  no  "consideration  other 
than  rent."  Bnrgh  of  Dundee  and  Others  v. 
Assessor  for  Dundee  (Case  of  H'Orady  ft 
Christie),  p.  611. 

MineraU—HouKt  Occupied  a*  Aeemery 
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to  Mineral  Leaie.  By  a  leaM  for  thirty-one 
years,  a  mineral  field,  vith  certain  honses 
thereon  for  the  nse  of  the  tenant's  employ^ 
(vhich  the  tenants  were  to  maintain),  was  let, 
the  rent  payable  being  lordships  at  a  certain 
rate.  HM  that  there  being  only  one  rent 
oovering  the  whole  oonoem  there  conld  be  no 
separate  valaation  of  the  houses.  William 
Dinm,  Limited,  t.  Ai>e$$or  for  Lajiarkehire, 
Feb.  6,  1886,  12  R.  6S9,  distinguished.  The 
Leadhills  Silver,  Lead  Mining,  and  Smelting 
Company  (Limited)  «.  The  Anesaor  for  Lanark- 
shire, p.  611. 

Value.    See  Valttatum  Aeti— Valuation  Oaee*. 

Verbal  Alteration.    See  Leaee. 

Vetting.    See  UtUaH—Sueeeenon. 

Vetting  ef  Bttatt  in  Truttee.    See  Bankrvptq/. 

Tis  major.    See  Shtppiiig  Law. 

WaU  Erected  in  face  of  IiUerdiet.     See  Interdiet. 

Wdrrantg.    B«6  Inturanee—8ale. 

Water — Waif  tUohi* — OmiMW-aUoit'  P^lnm  '•* 


a  certain  amonnt  of  water  per  diem.  This  Act 
provided  that  the  rights,  if  any,  of  the  pro- 
prietor of  the  lochs  should  not  be  prejudiced 
nor  shonld  he  be  prevented  from  claiming 
compensation  for  any  snoh  rights  which  ahonld 
be  injuriously  alfected  under  the  Act.  HM 
(I)  that  the  proprietor  being  a  "person  in- 
terested "  was  to  be  deemed  to  be  snfficnently 
compensated  for  the  water  of  the  bom  by  tbs 
statutory  supply  provided ;  (2)  that  as  be  had 
before  the  Act  conveyed  away  his  right  to  in- 
tercept and  use  the  water  in  the  lochs,  he  was 
not  entitled  to  compensation  therefor,  nor  to 
compensation  for  the  embankments,  because 
they  had  not  been  taken  from  him,  and  he 
could  not  consistently  with  his  grant  of  the 
water  remove  them,  nor  for  the  tcH/wm  at  the 
loch,  which  had  not  been  taken  from  him,  and 
from  which  he  conld  not  consistently  vrith  his 
own  ^vious  grants  drain  off  the  water. 
Lord  Blantyre  v.  Dumbarton  Water  Oommis- 
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/m  order  to  secure  regularity  of  publication,  it  is  occasionally  necessary  to  insert  the  Reports  of 
Cases  slightly  out  of  the  order  of  dates  on  which  they  have  been  decided. 


OOTJBT    OF    SESSION. 


^Thursday,  October  15. 
FIRST    DIVISION. 

BOSS  V.  ROSS  AND  OTHERS. 

Parent  and  CMtd—  Cuttody  of  ChOd—Bemoval  of 
OhUd  out  of  Juriidiction  —  Sequestration  of 
Wife'*  Income  uhile  in  Concealment  to  Avoid 
Juritdietion  of  Court. 

Proceduie  in  a  petition  by  a  father  for 
the  onstody  of  his  children,  where  it  was  al- 
leged that  the  respondent  (the  mother)  had 
lemored  them  out  of  the  jorisdiction  of  the 
Oonrt 
This  was  a  petition  by  the  Bev.  W.  Boss  for 
costody  of  W.  O.  Boss  and  J.  M.  Boss,  his  pupil 
children.  The  petitioner  alleged  that  he  had  been 
confined  in  anasylnm  on  21th  May  1888,  and  had 
remained  in  confinement  till  July  1884,  when  he 
was  discharged  as  of  sound  mind  and  capable  of 
managing  his  own  affairs,  but  -  that  his  wife  had 
tefaaed  to  lire  with  him  or  give  up  the  custody 
of  the  children,  and  had,  while  negotiations  on 
the  matter  were  pending,  left  her  home  in  Edin- 
burgh with  the  children,  it  being  stated  in  a  letter 
from  her  agents  that  ^e  had,  as  the  petitioner 
claimed  the  custody  of  the  children,  "  for  her  own 
and  their  protection, "  left  the  country.  He  further 
stated  thather  address  was  unknown  tohim,  and  her 
agents  refused  to  gire  it.  The  prayer  of  the  peti- 
tion wai  (after  intimation  on  the  w^ls  and  minute- 
book)  to  grant  wairant  to  officers  of  Court  to  search 
for  Kod  t^e  the  persons  of  the  children,  and  report 


'Decided  July  18. 


to  the  Court ;  further,  to  appoint  service  on  Mrs 
Boss  by  delivery  of  a  copy  of  the  petition  at  her 
dwelling-house  in  Edinburgh,  and  also  to  her 
agents,  J.  &  R.  A.  Bobertson,  B.S.C. ;  to  ordain 
her  to  appear  and  state  where  the  children  were, 
and  meantime  to  interdict  their  removal  from 
Scotland  ;  and  on  resuming  consideration  of  the 
petition,  with  her  answers,  if  any,  to  find  the 
petitioner  entitled  to  the  custody  of  his  child- 
ren, and  to  ordain  them  to  be  delivered  up  to 
him. 

On  this  petition  the  Court  appointed  intimation 
on  the  walk  and  minute-book,  and  service  on  Mrs 
Boss  and  her  agents  as  craved. 

No  answers  were  lodged. 

This  interlocutor  was  pronounced  (4th  Decem- 
ber 1884) — "The  Lords  having  resumed  consi- 
deration of  the  petition,  ordain  Mrs  Grace  Methuen 
or  Boss,  wife  of  the  petitioner,  to  compear  per- 
sonally at  the  bar  of  this  Court  on  Thuroday 
next,  the  1  Uh  current,  at  ten  o'clock  forenoon,  and 
in  the  meantime  interdict,  prohibit,  and  discharge 
the  said  Mrs  Grace  Methuen  or  Ross,  and  all 
others  acting  for  her,  from  withdrawing  the 
children,  William  Charles  Boss  and  James 
Methuen  Boss,  mentioned  in  the  petition,  from 
Scotland,  and  decern." 

The  petitioner  also  sent  a  copy  to  the  agents 
of  Mrs  Boss  to  be  forwarded  to  her,  and  ^o  a 
copy  to  her  sister  for  the  same  purpose.  The 
agents  replied  that  they  did  not  know  Uie  address. 
The  sister  did  not  reply,  but  sent  an  intimation 
through  the  agents  that  she  declined  to  be  mixed 
up  in  the  matter. 

On  11th  December  1884,  the  petition  being  in 
the  roll,  Mrs  Boss  failed  to  appear  in  obedience 
to  the  interlocutor  of  the  4th,  or  to  state  where 
the  children  were. 

Mr  Boss  then  presented  a  supplementary  peti- 
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tioD,  Betting  forth  that  Mrs  Boss  had  a  separate 
income,  heU  in  trust  for  her  partly  by  the  mar- 
riage-oontraot  tmstees  and  partly  by  her  mother's 
testamentary  trustees,  vhioli  was  being  paid  to 
her  while  she  maintained  herself  and  children  in 
hiding  from  the  orders  of  the  C!onrt ;  that  the 
only  method  of  effectnally  compelling  Mrs  Boss 
to  surrender  herself  to  the  authority  of  the  Court, 
and  give  obedience  to  the  said  interlocntor  or 
order  of  4th  December  1884,  and  to  such  other 
interlooators  or  orders  as  the  Court  might  pro- 
nounce in  Uie  said  petition,  was  to  sequestrate 
the  income  of  the  said  trost-fonds  presently  pay- 
able to  her  as  aforesaid,  and  to  interdict  the  trus- 
tees by  whom  it  was  payable  respectively  from 
parting  in  any  way  with  the  capital  funds  of 
which  the  said  income  was  the  produce  until  the 
farther  orders  of  the  Court ;  that  the  domicile  of 
the  petitioner  and  his  said  wife,  and  of  their  said 
pnpU  children,  was  in  Scotland,  and  that  the 
domicile  of  the  said  trusts  was  also  Scottish. 
He  prayed  intimation  of  this  petition  on  the  walls 
and  minute-book,  "and  to  be  served  upon  Mrs 
Boss  by  serving  a  copy  hereof  on  herself  person- 
ally in  case  she  could  be  found,  and  if  she  could 
not  be  found,  by  leaving  a  copy  for  her  at  No.  7 
Inverleith  Gardens,  Edinburgh,  which  was  her 
last  known  address,  and  by  delivery  of  a  copy 
hereof  to  her  known  agents,  Messrs  J.  &  B.  A. 
Bobertson,  S.S.O.,  or  in  such  other  manner  as 
the  Court  might  order,  and  also  to  be  served  upon 
the  marriage-contract  trustees  of  himself  and  Mrs 
Boss,  and  upon  the  testamentary  tmstees  of  Mrs 
Boss's  mother,  and  to  ordain  them  to  lodge 
answers  thereto,  if  so  advised,  within  such  short 
period  as  the  Court  might  appoint;  and  on  re- 
suming consideration  hereof,  with  or  without 
answers,  to  sequestrate  the  income  of  the  funds 
held  by  the  trustees  now  acting  under  the  said 
antenuptial  marriage-contract,  whoever  they  may 
be  found  to  be,  for  behoof  of  the  said  Mrs  Qrace 
Boss,  ezolusive  of  theJtM  mariti  of  the  petitioner, 
and  also  the  income  of  the  share  of  the  estate  of 

the  said  Mrs held  by  the  said  trustees  now 

acting  under  the  said  trust-disposition  and  settle- 
ment, whoever  they  may  be  found  to  be,  for  be- 
hoof of  the  said  Mrs  Oraoe  Boss  in  liferent, 
exclusive  of  the  jut  mtiriti  of  the  petitioner,  re- 
■peotively,  and  to  nominate  and  appoint  such  fit 
person  as  your  Lordships  may  select  to  be  judicial 
factor  to  receive  the  said  income  and  discharge 
the  said  trustees  respectively  therefor,  and  to 
retain  the  same  nntU  your  Lordships'  further 
orders,  he  always  finding  caution  before  extract, 
but  with  special  power  to  him  to  advance  to  the 
said  Mrs  Qrace  Boss,  on  her  request  in  writing, 
suoh  sum  out  of  the  said  income  as  may  be  neces- 
sary to  bring  her  and  the  petitioner's  said  child- 
ren from  their  present  place  of  abode,  wherever 
that  may  be,  back  to  Edinburgh ;  and  further,  to 
interdict  the  said  trustees  from  conveying  away, 
or  otherwise  parting  with,  any  of  the  capital  funds 
of  the  said  marriage-contract  trust,  or  any  of  the 
capital  funds  representing  the  share  of  the  said 
Mrs  Orace  Boss  of  the  estate  held  under  the  said 
testamentary  trust,  respectively,  until  the  recall 
of  the  said  sequestration,  and  to  decern  ad  in- 
terim; or  to  do  otherwise  in  the  pemises  as  to 
yonr  Lordships  shall  seem  proper." 

This  interiooator  was  pronounced  (18tb  Decem- 
ber 1884) — "Appoint  this  petition  to  be  intimated 
on  the  walls  and  in  the  minute-book  for  eight 


days,  and  to  be  served  on  the  petitioner's  wife, 

Mrs  Oraoe or  Boss,  in  manner  craved  in  the 

prayer  of  the  petition,  and  to  be  also  served  on 
the  other  parties  mentioned  in  the  prayer  of  the 
petition,  as  respondents,  in  the  msnner  prayed 

for ;  and  ordain  the  said  Mrs  Grace or  Boas, 

and  the  other  parties  aforesaid  respectively,  to 
lodge  answers  to  the  petition,  if  so  advised,  by 
the  box-day  in  the  ensuing  reoess." 

Answers  were  lodged  for  (1)  the  marriage-con- 
tract trustees,  and  (2)  the  trustee  of  Mrs  Boss's 
mother.  It  was  admitted  that  one  of  the  tmstees 
knew  the  address  of  Mrs  Boss.  The  respondents 
maintained  that  the  supplementary  petition  was 
irrelevant,  and  they  denied  the  statements  of 
fact  in  it. 

Ai^ued  for  petitioner — Mrs  Boss  was  evading 
the  jurisdiction  of  the  Court,  and  doing  so  by 
means  of  this  separate  income,  and  was  in  con- 
tempt of  Court.  She  might,  if  fonnd,  be  im- 
prisoned. Indeed,  one  refusing  to  give  informa- 
tion as  to  the  address  of  a  party  in  a  somewhat 
similar  case  had  been  imprisoned — Muir  y.  MUU- 
gan,  July  18, 1868,  6  Macph.  1126.  This  petition 
proposed  to  deprive  her  of  the  means  by  which 
she  was  acting  in  contempt  of  Conrt. 

Authorities — Boss'  Leot.  p.  284 ;  Ersk.  i,  1,  8; 
Towie,  1669,  M.  7417 ;  Darbp  v.  LoM,  1796,  M. 
7907,  and  tide  observations  per  eur,  t!k  p.  7908; 
A  S  t.  G  D,  February  27,  1834,  12  8.  604; 
Spalding  v.  Laime,  July  7,  1830,  14  8.  1108; 
Lord  Advocate  v.  Jamieion,  February  1,  1822, 
I  S.  285  (N.E.  264);  Lord  Advocate  v.  St^, 
February  1,  1822,  1  8.  288  (N.E.  267);  Lord 
Advocate  v.  OaUouiay,  December  4, 1839,  2  Swin- 
ton's  Just.  Beports,  466;  Lord  Advocate  v. 
Hunter,  March  5,  1883,  11  S.  614;  Paterton  t. 
KUgour,  July  19,  1865,  3  Mocph.  1119;  Daniel's 
Chancery  Practice,  6tb  ed.,  i.  912,  note;  MiUer 
V.  MiOer,  L.B.,  2  Frob.  and  Mat.  S4. 

The  respondents  replied  that  the  diligence 
proposed  by  the  petitioner  was  entirely  unknown 
in  practice. 

This  interlocutor  was  pronounced  (23d  January 
1886) — "Having  resumed  consideration  of  the 
petition  for  the  Kev.  William  Boss,  dated  25th 
November  1884,  together  with  the  second  peti- 
tion for  him,  dated  17th  December  1884,  and 
answers  to  the  said  last-mentioned  petition  for 
Mr  and  Mrs  Boss'  marriage-contract  trustees  and 
the  testamentary  trustees  of  Mrs  Boss'  mother, 
and  heard  counsel — Conjoin  the  said  petitions ; 
and  in  respect  that  Captain  Dugald  Graham,  one 
of  the  respondents,  admits  that  the  present  ad- 
dress of  the  said  Mrs  Orace  Boss  is  known  to 
him,  of  new  appoint  the  said  Mrs  Orace  Bees  to 
lodge  answers,  if  so  advised,  to  the  said  petitions, 
both  or  either  of  them,  and  that  within  twenty- 
one  days  from  the  date  of  this  order;  and  ordain 
her  to  appear  personally  at  the  bar  of  this  Conrt 
on  Tuesday  the  17th  day  of  February  next,  at  ten 
o'clock  forenoon,  under  certification;  and  ap- 
point the  said  Captain  Dugald  Graham  to  trans- 
mit to  the  said  Mrs  Orace  Boss  a  copy  of  this 
order,  certified  by  the  Clerk  of  Court,  enokised 
in  a  registered  post  letter,  and  to  report  to  the 
Court  what  answer,  if  any,  he  may  receive  to  the 
said  letter,  quam  primum  ;  reserving  to  the  said 
17th  day  of  February  next  consideration  of  the 
prayer  of  the  said  second'  petition,  of  date  17th 
December  18S4." 
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A.  copy  of  this  order  bsTing  been  tntnsmitted 
to  Mm  Boes  by  Captain  Qrafaun,  she  appeared 
by  eonnMl,  and  stated  Uiat  she  had  retnmed  to 
SootUnd,  and  nndertook  to  abide  the  jndgment 
of  the  C3oart  in  the  first  petition  at  her  hnsband's 
inatanoe ;  she  also  craTed  the  Conrt  to  dispense 
with  her  appearance  at  the  bar  on  17tb  Febmary, 
whioh  oraTe  the  Conrt  granted. 

Anawen  to  the  petition  for  custody  were  lodged 
for  Mrs  Ross  on  12th  Febmary  1885,  and  the 
Gonrt  allowed  a  proof,  directing  Mrs  Ross  to 
lead. 

Aa  a  resnlt  of  the  proof  the  Conrt  f  onnd  that 
Mr  Boas  was,  thoo^  much  reooyered,  still  nnfit 
to  have  the  eostody  of  the  ohildien. 

Connael  for  Petitioner — H.  Johnston.  Agents 
— Hagart  i.  Bum  Murdoch,  W.S. 

Connael  for  Truateea— SoL-Oen.  Asher,  Q.C. — 
Peazaon — Salveaen.    Agents — 3.  &  B.  A.  Bobert- 


Wednetday,  August  12. 

FIRST    DIVISION. 

[Exchequer  Cause— Lord  Fraser. 
LORD  ADVOCATE  V.  D.  J.  THOMSON  ft  COM- 
PANY AND  OTHERS. 
Setenus—SpiriU— Spirits  Act  1880  (43  and  4A 
Viet.  e.  24,  tees.  129,  ISO)— Forfeiture. 

Hdd  that  in  order  to  forfeiture,  under  the 
Spirits  Act  of  1880,  of  spirits  containing 
methylated  spirit,  found  in  possession  of  one 
not  entitled  to  hare  such  in  his  possession,  it 
is  not  necessary  that  there  be  Imowledge  by 
him  of  the  existence  of  such  metiiylated 
spirit,  it  being  soffloient  that  it  is,  in  fact,  in 
lua  possession. 
Bvidenee— Crime— Evidence  of  Aeeused. 

Held  that  in  a  prosecution  for  preparing 
methylated  spirit  for  a  beverage,  or  other- 
wise for  having  it  in  possession  contrary  to 
the   Bevenue    laws,   the    evidence   of   the 
aocnsed  is  incompetent. 
The  Spirits  Act  1880  by  section  129  provides 
that  a  fine  of  £100  shall  be  incurred  by  one  who, 
not  being  an  authorised  methylator,  has  in  his 
possession  any  methylated  spirits  not  obtained 
from  a  peiaon  authorised  to  supply  them. 

Section  130  provides  that  if  any  person  pro- 
pares  or  attempts  to  prepare  any  methylated 
qpirita  as  or  for  a  beverage,  or  as  a  mixture  with 
a  beveiaga,  he  shall  incur  a  fine  of  £100,  "  and 
the  spirits  with  respect  to  which  the  offence  is 
eommitted  shall  be  forfeited." 

This  was  an  inf  ormstion  by  the  Lord  Advocate 
on  behalf  of  the  Crown  against  D.  J.  Thomson  & 
Company  and  James  Ford  and  Richard  Dickson, 
recstifiers  of  spirits,  Leith,  stating  that  the  officers 
of  Inland  Bevenue  did,  on  11th  June  1885, 
seise  in  the  premises  of  the  defenders  James 
Ford  and  Bichard  Dickson  534  gallons 
methylated  spirits,  and  that  (1st  count)  the 
said  James  Ford  and  Bichard  Dickson  did  pre- 
pare or  attempt  to  prepare  the  said  methylated 
qnrits  for  use  as  or  for  a  beverage  contrary  to  43 
and  44  Yict.  o.  24,  seo.  180,  whereby  the  said 


methylated  spirits  became  forfeited;  and  (2d 
count)  that  Uie  said  James  Ford  and  Bichard 
Dickson,  not  being  authorised  methylators  within 
the  meaning  of  said  Act,  had  the  said  methylated 
spirits  in  their  possession,  the  same  not  having 
been  obtained  from  a  person  authorised  to  supply 
the  said  methylated  spirits,  contrary  to  said  sta- 
tute, section  129,  whereby  the  said  methylated 
spirits  became  forfeited. 

D.  J.  Thomson  &  Company  claimed  to  be 
owners  of  the  goods  seised. 

D.  J.  Thomson  &  Company  and  James  Ford 
and  Bichard  Dickson  lodged  defences,  denying 
that  any  methylated  spirits  weie  seized  as  alleged, 
averring  that  the  goods  seized  were  bought  from 
spirit  merchants  as  free  from  methylated  spirits, 
that  they  had  been  tested  for  such,  and  contained 
none.  They  denied  the  first  count  They  also 
denied  the  second  count,  and  avened  that  they 
had  no  knowledge  of  there  being  any  methylated 
spirits  in  their  possession,  if  any  was  so  found. 
They  therefore  pleaded  not  guilty. 

A  proof  was  led.  It  appeared  that  a  firm 
named  Warrick  &  Sons,  who  were  not  authorised 
to  traffic  in  methylated  spirit,  had  been  buying 
quantities  of  it  from  Baimes  t  Co.,  authorised 
dealers  in  it.  They  bought  it  by  a  gsllon  at  a 
time,  that  being  the  largest  amount  allowed  to 
be  sold  at  one  time.  This  was  mixed  with  other 
spirit  and  sold,  as  was  alleged,  to  the  respondents 
by  Warrick  &  Sons.  The  respondents  were  not 
aware  when  buying  it  that  it  contained  methyl, 
and  bought  it  in  the  course  of  their  trade  as 
rectifiers.  The  defendeia  tendered  themselves 
as  witnesses  for  the  purpose  of  proving  that 
there  was  no  methyl  in  the  spirits  that  were 
seized,  and  if  there  were,  that  they  were  entirely 
ignorant  of  it 

The  Souoitob-Okkxbal  objected  to  the  com- 
petency of  this  evidence,  on  the  ground  that  this 
was  a  criminal  case,  and  the  evidence  of  the 
accused  could  not  be  received. 

The  DxAH  OP  FAoni.TT  replied  that  this  was  not 
a  criminal  case,  bnt  merely  a  prosecution  for  a 
breach  of  Excise  laws — a  civil  prosecution — and 
where  therefore  a  defender,  as  in  an  ordinary 
civil  suit,  was  a  competent  witness. 

LoBD  Fbasxb— The  point  here  raised  is  not 
new  to  me.  I  argued  it  for  the  accused  in  the 
case  of  Alison  v.  Watson,  1  Macpb.  87,  unsuccess- 
fully. I  would  like  to  see  the  law  otherwise,  but 
I  am  bound  by  that  decision,  and  must  refuse  to 
receive  the  evidence  of  the  defenders. 

The  proof  being  concluded.  Loud  Fbaseb 
pronounced  judgment  as  follows: —  I  do  not 
think  it  necessary  to  make  avizandum  of 
this  case,  and  am  prepared  to  give  jndgment 
at  once.  I  have  listened  very  carefully  to 
the  evidence  adduced,  and  which  has  been  so 
ably  commented  upon  by  the  two  gentle- 
men who  have  addressed  me.  The  question 
which  I  have  to  try  arises  out  of  the  relaxation 
of  the  Bevenue  laws  made  in  recent  years  for  the 
purposes  of  trade.  Spirits  were  necessary  in 
very  many  trades,  bnt  these  trades  could  not 
afford  to  purchase  spirits  upon  which  duty  had 
been  paid,  and  hence  it  was  desirable,  in  order 
to  encourage  trade,  that  spirits  should  be  allowed 
to  be  used  without  being  duty  paid.  The  diffi- 
culty was  to  discover  some  substance  that  would 
prevent  these  spirits  being  used  as  a  beveiage, 


Digitized  by 


Google 


The  ScoOiiah  Law  Beporier.—VoL  XXin.    [" 


Adr.T.D.  J.Thomion  fe  Co. 
Aognu  12, 1886. 


and  I  believe  the  only  Bobstanoe  that  has  been 
disooreied  that  will  not  destroy  the  aloohol  as  a 
valuable  instmment  for  trade  pnrpoBes  while 
rendering  it  disgusting  as  a  beverage  is  methyl  or 
wood  naphtha.  The  Oonimissioners  are  allowed 
by  the  statute  to  warrant  the  sale  of  what  is 
called  methylated  spirits,  the  spirits  being  mixed 
with  some  "  snbstanoe" — they  do  not  define  what 
it  is — to  their  satisfaction,  their  satisfaction  being 
explained,  however,  by  what  is  set  forth  in 
section  3  as,  so  as  to  render  the  mixture  unfit 
for  use  as  a  beverage.  The  statute  authorises 
two  or  three  different  classes  of  people  to 
deal  With  this  article  —  First,  methylators, 
who  are  entitled  to  make  methylated  spirits; 
second,  retailers  of  methylated  spirits ;  and 
third,  people  who  boy  from  retailers. 
Aaimes  &  Company  are  retailers  of  methylated 
spirits,  and  they  are  entitled  to  sell  a  gallon  at  a 
time  to  each  person  who  comes  and  asks  for  it. 
There  is  a  great  deal  in  what  was  said  by  the 
Dean  of  Faculty  as  to  the  neglect  by  those  in 
authority  in  not  carrying  out  the  provisions  of 
this  statute,  which  were  intended  for  the  public 
protection,  namely,  in  requiring  these  retailers 
to  keep  an  account  of  all  the  methylated  spirits 
in  their  possession,  and  of  all  they  sell  If  such 
an  account  had  been  kept,  as  was  contemplated 
and  ordered  by  the  Iiegislatare,  it  would  have 
been  disoovered  how  Baimes  k  Company  and 
'Warrick  &  Sons  were  dealing  with  each  other 
much  sooner  than  it  was.  I  have  very  little 
doubt  that  as  a  consequence  of  this  trial  such 
a  form  of  an  account  will  be  published 
immediately  by  the  Commissioners  of  Inland 
Bevenne  as  will  supply  that  deficiency. 

Now,  the  first  count  in  this  indictment  has  been 
given  up — and  I  think  quite  properly — by  the 
Solicitor-Qeneral.  I  do  not  think  it  was  proved 
that  the  defenders  were  rectifying  methylated 
spirits  for  the  purpose  of  their  being  used  as  a 
beverage.  Indeed,  Mr  Helm,  the  first  witness 
for  the  Crown,  stated  that  the  product  of  the  still 
in  the  defenders'  premises  might  have  been 
used  for  trade  purposes  and  not  as  a  beverage. 

But  the  case  on  the  second  count  stands  in  a 
totally  different  position ;  and  here  I  may  state 
that  I  intend  to  give  my  judgment  upon  the 
footing  that  these  defenders  bought  from  Warrick 
t  Sons  those  spirits  not  knowing  them  to  contain 
methyl — that  they  were  entirely  ignorant  of  the 
fraud  which  Warrick  ft  Sons  were  perpetrating — 
bought  innocently  this  grog  mixed,  if  it  was 
so  mixed — I  sh^  consider  that  immediately 
—  with  methyl,  in  the  ordinary  coarse  of 
trade,  with  tiie  view  of  rectifying  it  and 
turning  it  into  spirits  for  trade  purposes 
other  than  as  a  potable  ^tisik.  But  I  hold  that 
the  defence  stated  on  their  part — of  ignorance 
of  the  fraud  that  was  perpetrated  upon  them — if 
there  was  a  fraud — and  I  assume  there  was— is 
totally  irrelevant  in  a  case  of  this  kind  ;  identer 
has  nothing  to  do  with  the  qaestion.  The  whole 
point  is,  have  these  defenders  in  their  possession 
goods  liable  to  seizure  ?  If  they  have,  these  goods 
must  be  forfeited,  unless,  indeed,  a  case  like  that 
stated  by  the  Dean  of  Faculty  could  be  proved, 
viz,  that  some  person  had  feloniously  during  the 
night  put  into  their  premises  a  barrel  containing 
spirits  mixed  with  methyl.  That  is  a  totally 
different  case.  In  such  circumstances  the  spirits 
would  not  be  in  their  possession  though  within 


their  premises.  The  article  must  be  receiTod  by 
the  defenders  before  it  can  be  held  to  be  in  their 
possession  within  the  meaning  of  the  statute. 
We  are  here  dealing  with  the  case  of  a  trader  who 
did  willingly  receive  the  spirits,  and  who  could 
have  disoovered,  if  he  had  used  the  means — it  is 
entirely  a  matter  of  pounds,  shillings,  and  pence 
— of  ascertaining,  whether  there  was  methyl  in 
them.  He  could  have  analysed  it.  Mo  doabt 
that  wonld  be  costly  and  troublesome,  bnt 
still  that  is  the  only  way  by  whioh  he 
could  protect  himself.  In  the  application 
of  these  Excise  laws  it  is  absolutely  necessary 
to  put  aside  leientar.  Men  have  been  found 
liable  in  damages  where  there  was  no  guilt  upon 
their  part,  but,  on  the  contrary,  where  there  was 
the  most  positive  instruction  against  doing  that 
for  which  they  were  found  guilty.  A  Bervant 
misuses  a  permit,  and  thereby  violates  the  Excise 
laws ;  the  master  is  liable.  Many  other  cases 
come  to  my  recollection  of  convictions  under  th« 
Excise  laws  where  there  was  no  intention 
to  do  wrong,  and  no  knowledge  on  the 
part  of  the  trader  of  the  wrongous  Mrt. 
Malt  being  found  where  it  ought  not  to 
have  been,  against  the  orders  of  the  master,  the 
master  was  notwithstanding  found  liable.  A 
bole  was  found  in  a  pipe  which  conveys  whisky 
away  from  the  etui  to  the  receiver — a  hole  made 
fraudulently  by  a  workman  against  his  master's 
knowledge — the  master  is  found  liable  in  the 
penalties.  And  so  here,  although  these  parties 
were  perfectly  ignorant  of  the  methyl  being  in 
the  goods  they  got  from  Warrick  &  Sons,  and 
knew  nothing  of  the  fraud  Warrick  &  Sons  were 
committing,  these  goods  are  liable  to  be  forfeited. 
I  am  not  here  dealing  with  the  question  of  penalty ; 
I  say  nothing  about  that,  because  only  forfeiture 
and  not  penalty  is  claimed  by  the  Crown. 

Now,  then,  upon  that  footing,  the  only  ques- 
tion for  me  to  determine  is  this,  Was  there  or 
was  there  not  methyl — wood  naphtha,  or  some 
substance — in  the  spirits  seized  that  brought  it 
within  the  statute?  If  there  was,  then  the 
second  count  is  proved,  because  the  defenders 
received  the  spirits  from  a  person  not  entitled 
to  retail  mettiylated  spirits,  and  on  the  record 
they  admit  they  received  them  from  Warrick  A 
Sons,  who  are  not  licensed  retailers.  If  they 
did  not  receive  them  from  Warrick  &  Sons, 
they  have  not  proved  that  they  got  them  from 
a  licensed  retailer. 

One  of  the  most  difficult  parts  of  the  judicial 
office  is  to  estimate  the  weight  due  to  conflicting 
testimony, — and  especially  scientific  testimony — 
given  by  learned  and  honourable  men,  each 
intending  to  speak  his  real  opinion.  One  is 
driven  in  the  circumstances  to  proceed  on  very 
general  rules  indeed.  And  what  do  I  find  here? 
I  find,  on  the  one  hand,  four  chemists  from  the 
Qovemment  establishments  in  London,  whose 
business  it  is  to  inquire  into  such  matters  as  this — 
Is  there  methyl  in  this  spirit?  It  is  their  business; 
they  are  taken  from  their  fellows  and  put  into  con- 
spicuous positions  in  a  Qovemment  office  to  make 
analyses,  and  they  do  it,  and  have  been  doing  it 
for  years.  They  bring  to  bear  upon  the  matter 
the  fruits  of  study  and  the  lessons  of  long  experi- 
ence. They  have  no  interest  in  this  case  except 
to  discharge  their  public  duty  with  official  and 
skilful  aptitude.  They  come  here  and  state  how 
they  fulfllled  that  duty.    They  made  iaqniiy  by 
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tiwvj  teat  known  to  seienoe— the  three  ohemioal 
teats  they  haTe  deacribed  in  saoh  detail  to  ns. 
They  also  nsed  that  other  test  which  is  oommon 
to  DS  all,  the  tense  of  smell — a  test  very  yalaable 
no  donbt,  bat  depending  on  the  aonteness  of  the 
perceptions  of  eaoh  indUvidnal.  But  they  used 
every  means  of  arriving  at  the  tmth,  and  the 
three  ehemioal  tests  that  they  nsed  all  led  to  the 
same  resolt.  The  whole  four  chemists — there 
were  two  independent  inquiries — came  to  the 
same  eonolnsion,  corroborated,  as  they  were,  by 
Mr  Falconer  King,  the  analyst  for  Uie  city  of 
Edinborgh.  Now,  what  have  I  opposed  to  that? 
Two  gentlemen — one  of  them  very  well-known  in 
this  Oonrt,  a  moat  admirable  scientiflo  man,  Dr 
Stevenson  Manadam.  There  is  no  man  upon 
whose  wiientifio  knowledge  I  would  sooner  rely, 
or  wlioae  sdentiflo  opinion  I  would  sooner  take 
than  his.  Bat  with  the  candour  whioh  belongs 
to  him  he  said,  "This  is  the  first  time  I  ever  had 
to  do  with  analysing  for  methyl."  And  so  with 
Dr  Dittmar.  Ba  gave  descriptions  of  experiments 
^riiieh  ha  himself  made  in  order  to  obtain  other 
teats  than  the  three  recognised  by  scientific 
ohemista,  experiments  whioh  oonyinoed  him  there 
wm  DO  meUiyL  That  may  be.  I  cannot  adopt 
his  oomdnsions.  I  am  here  to  deliyar  a  verdict 
as  if  I  was  a  jury,  and  I  must  give  a  verdict  in 
favour  of  the  great  weight  of  scientific  opinion, 
and  the  verdict  I  pronoonoe  is,  that  it  is  proved 
that  the  spirits  seized  by  the  Orown  upon  11th 
June  1886  eontained  methyl.  I  pronounce  judg- 
ment for  the  Crown  upon  the  second  ooont  for- 
feiting the  goods,  with  expenses,  and  finding  the 
first  count  not  proved. 

Coonsel  for  Ijord  Advocate — SoL-Oen.  Robert- 
son, Q.0.—IiOrimer.  Agent— D.  Orole,  Solicitor 
of  Infamd  Bevenue. 

Counsel  for  Defenders— D.-F.  Balfour,  Q.O.— 
Dickson.   Agents— Boyd,  Jameson,  t  Kelly,  W.  S. 


COUBT  OF  JUSTIOIAEY. 


Saturday,  Augutt  29. 

GLASGOW  CIRCUIT  COUBT. 
(Before  Lord  Uure.) 

WOBBALL,  H ALLAH,  *  C0HPAN7  V. 
M'DOWALL. 

Sheriff— Proeett—SmaU  Dtbt  Court— IMia  con- 
testatio — Dteru  in  toto—Siit — Small  IMA  Act 
1837  (1  Viet.  e.  41),  tee.  16. 

Where  both  parties  have  appeared  in  the 
Small  Debt  Court  at  the  calling  of  a  cause, 
decree  therein  can  never  thereafter  be  in 
absence  though  pronounced  at  a  subsequent 
diet  whioh  one  party  does  not  attend.  Where, 
therefore,  both  parties  were  present  at  the 
fiist  calling,  but  the  pursuer  did  not  appear 
at  the  second  calling,  and  decree  of  absol- 
vitor was  pronounced — heU  that  this  was  a 
decree  by  default,  and  that  a  warrant  to  have 
the  cause  heard  nnder  section  16  of  the  Small 
Debt  Act  1837  was  incompetent. 


This  was  an  appeal  to  the  Circuit  Court  against 
a  decision  of  the  Sheriff-Substitute  (Oowak)  of 
Benfrewshire  at  Paisley.  The  appellants  sued 
the  respondent  in  the  Small  Debt  Court  at 
Paisley  for  £9,  178.  3d.  alleged  to  be  due  for 
goods  sold  to  him.  At  the  calling  of  the  ease 
in  Court  on  9th  July  both  parties  appeared, 
and  at  the  request  of  the  appellants  (pursuers) 
the  case  was  continued  for  a  week.  At  the 
calling  on  16th  Jaly  the  defender  appeared,  but 
the  pursuer's  agent  was  not  in  Court  when  the 
case  was  called  (having  been  late  in  arriving),  and 
decree  of  absolvitor  by  default  was  pronounced. 

The  pursuers  obtained  from  the  Sheriff-Clerk 
a  warrant  for  the  purpose  of  having  the  cause 
heard,  which  warrant  was  duly  served  in  man- 
ner provided  by  section  16  of  the  Small  Debt 
Act  1887.  That  section  provides  that  "where 
absolvitor  has  passed  in  absence  of  the  pur- 
suer ...  it  shall  be  competent  for  him  .  .  . 
to  obtain  a  warrant,  signed  by  the  clerk,  for  cit- 
ing the  defender  and  witnesses  for  both  parties, 
whioh  warrant  .  .  .  shall  be  an  authority  for 
hearing  the  cause. "... 

On  the  case  being  again  called  in  Court  on  28rd 
July  the  respondent  submitted  that  the  warrant 
for  hearing  was  incompetent  and  should  not  have 
been  granted,  and  the  Sheriff-Substitute  sustained 
this  contention. 

This  appeal  was  then  taken. 

Argued  for  pursuers  and  appellants —  Thisappeal 
was  taken  under  section  31  of  the  Small  Debt  Act, 
there  having  been  here  such  deviation  in  point 
of  form  from  the  statutory  enactments  as  had 
prevented  substantial  justice  being  done.  There 
had  been  here  no  liti*  eontettatio,  and  consequently 
the  decree  of  absolvitor  was  one  in  absence,  and 
being  in  absence  the  warrant  sisting  execution 
which  had  been  issued  by  the  Sheriff-Clerk  under 
section  16  was  properly  issued  and  should  have 
been  sustained  by  the  Sheriff.  At  all  events,  the 
decree,  if  not  a  decree  in  absence  in  the  ordinary 
sense,  was  one  which  had  passed  "  in  absence  of 
the  pursuer,"  in  the  sense  of  section  16.  To 
hold  otherwise  would  be  to  narrow  unduly  the 
16thsection,  which  ought  to  be  liberally  construed, 
inasmuch  as  it  provided  against  the  hardship  of 
a  pursuer  being  left  without  a  remedy  if  he 
happened  through  no  fault  of  his  own  to  be 
absent  when  the  case  was  called.  The  Sheriff 
in  refusing  the  remedy  provided  by  the  16th  sec- 
tion had  deviated  from  the  statutory  enactment, 
and  had  prevented  substantial  justice  being  done. 
The  appeal  should  therefore  be  sustained. 

Answered  for  defender  and  respondent — The 
Sheriff  had  taken  the  proper  coarse  in  refusing 
to  sustain  the  warrant  sisting  execution  of  the 
decree  of  absolvitor.  The  question  really  was 
whether  the  decree  was  one  in  foro  or  one  in 
absence,  for  section  16  applied  only  to  decrees  in 
absence  and  not  to  decrees  in  foro.  Tliis  was  not 
a  decree  in  absence  in  any  sense  whatever.  There 
had  clearly  in  the  circumstances  of  this  case  been 
Utis  eontettatio,  and  a  decree  after  lilit  eontettatio 
cannot  be  a  decree  in  absence.  This  was  a 
decree  by  default,  and  therefore  a  decree  in  foro. 
Luimdaine  v.  Australian  Co.,  IS  Shaw  215; 
see  dielum  of  Lord  Deas  in  Sowan  v.  Mercer, 
12th  May  1863,  4  Irv.  377.  The  remedy 
provided  by  section  16  did  not  therefore 
apply  to  the  present  case.    The  tendency  of 
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Teoent  legislation  was  to  disoonrage  delays  in 
pTOoednre,  as  appears  from  the  C!oart  of  Session 
Act  of  1868,  and  the  Sheriff  Court  Act  of  1876. 
If  this  was  the  tendency  in  regard  to  the  Superior 
Ooarts,  much  more  must  it  be  in  regard  to  the 
Small  Debt  Conrt,  which  is  for  good  reasons 
peonliarly  a  sommary  Court,  and  any  hardship 
in  a  particular  case  is  a  mere  incident  of  its 
snmmary  procedure. 

At  adTising — 

IiOBD  McBB — In  the  view  I  take  of  this  case 
we  are  strictly  tied  down  by  section  81  of  the 
Small  Debt  Act.  There  are  in  that  section  cer- 
tain specified  grounds  of  appeal,  all  of  which 
are  admittedly  inapplicable  in  the  circumstances 
of  this  case,  except  the  one  where  appeal  is  made 
competent  when  there  has  been  any  such  "de- 
TiatioDS  in  poiut  of  form  from  the  statutory 
enactments  as  the  Court  shall  think  took  place 
wilfully,  or  have  prevented  substantial  jastice 
from  having  been  done."  There  is  here  no 
allegation  of  the  Sheriff  having  wilfully  dis- 
regarded any  statutory  form.  But  the  appel- 
lant complains  of  a  judgment  passed  in  his 
absence,  he  having  been  late  of  arriving  in 
Court  at  the  diet  fixed  on  a  previous  day  for 
proceeding  with  his  case.  His  argument  is,  that 
he  was  entitled  under  section  16  of  the  Act  to 
take  ont  a  sist  and  have  the  case  reheard.  This 
in  point  of  fact  he  obtained  from  the  Sheriff- 
Clerk,  but  the  Sheriff-Substitute  held  that  it  was 
incompetent  to  grant  such  a  sist,  and  it  is  argued 
that  in  oonseqnence  of  this  decision  substantial 
justice  has  not  been  done. 

Now,  it  is  only  when  a  decree  is  in  absence 
that  a  sist  can  be  taken  ont  under  the  provisions 
of  the  16th  section.  And  that  brings  me  to 
the  question,  What  is  a  decree  in  absence  in  the 
sense  in  which  the  words  are  used  in  that 
section?  And  the  view  X  take  of  the  question 
is,  that  after  both  parties  have  appeared  in 
Conrt,  and  tiiere  has  been  litiaoontestaUon,  there 
cannot  be  a  decree  in  absence  on  either  side. 
When  both  have  been  present,  and  have  joined 
issue— as  it  is  proved  by  the  excerpts  from  the 
minutes  of  procedure  that  they  here  did — and 
either  party  thereafter  fails  to  appear  at  the 
next  diet  then  duly  fixed,  the  decree  is  one  by 
default,  and  not  in  absence. 

It  has  been  suggested  in  argument  that  this 
construction  does  not,  strioUy  speaking,  apply 
to  a  pursuer.  I  cannot  adopt  that  view.  A 
decree  is  in  absence  of  the  pursuer  when  the 
pursuer  does  not  appear  at  the  first  calling  of 
the  case,  and  the  defender  is  then  assoilzied. 
That  is  probably  what  the  16th  section  con- 
templates when  it  is  dealing  with  decrees  in 
absence  of  a  pursuer.  But  if  both  parties  duly 
appear  at  the  first  calling  of  the  case  the  decree 
can  never  thereafter  be  one  in  absence.  In  the 
present  instance  it  was  one  by  default  no  donbt, 
but  it  is  in  effect  a  decree  in  font.  On  that 
ground  I  think  the  Sheriff  was  right  in  the  view 
he  took  of  this  case. 

Appeal  refused. 

Counsel  for  Pursuers  (Appellants)— H 'dure. 
Agents — Honcrieff,  Barr,  Faterson,  &  Company, 
Glasgow. 

Counsel  for  Defender  (Bespondent) — A.  S.  D. 
Thomson.     Agent — J.  Adam,  Paisley. 


COURT  OF  SESSION. 


Friday,  October  16. 

SECOND    DIVISION. 

[Sheriff  of  Tianarkshiw. 

GILLIES  V.  M'LBAN. 

Agent  and  Prineipal— Broker— BcUe  Warranti— 
Ditebmtre  of  7%«rd  Partie*  in  Contract  of  Sale 
in  a  Quettion  bettoeen  Broker  and  PrtneipaL 
A  broker  raised  action  against  his  prin- 
cipal alleging  that  on  the  latter's  instmctions 
he  bought  for  him  on  several  occasions  some 
iron  at  the  market  price  of  the  day,  and  at 
the  request  of  his  principal,  who  was  nnaUe 
to  take  up  the  warrants  for  the  iron  from  the 
sellers,  he  carried  over  the  tranaactiona  from 
one  settling-day  to  another  for  some  time 
until  a  year  and  a-half  after  the  first  order  he 
was  compelled  to  sell  out  the  warrants  at  a 
loss  on  the  re-sale,  which  with  rent  and  com- 
mission amounted  to  the  sum  concluded  for. 
The  defence  was  (1)  that  the  transactions 
were  gambling  contracts  which   the  Court 
could  not  enforce ;  and  (2)  a  denial  that  the 
pursuer  had  ever  really  purchased  iron  on 
behalf  of  the  defender  at  all.     Held  <1 )  tiiat 
the  pursuer  being  only  broker  was  not  barted 
from  recovering  his  commission  and  loss  by 
reason  that  they  were  gambling  transaoti<»is 
on  defender's  part,  even  assuming  them  to 
be  such ;  but  (2)  that  the  pursuer  had  not 
proved  that  in  point  of  fact  he  ever  made 
the  purchases  libelled,  and  that  therefore  the 
action  ought  to  be  ditmieeed. 
William  Don  Gillies,  described  in  this  action  as  an 
iron  merchant  and  broker  in  Glasgow,  and  who 
belonged  to  an  association  of  brokers  who  deal 
in  pig-iron  on  certain  rules  of  their  own,  sought 
to  have  John  M'Lean,  spirit  merchant  in  Glas- 
gow, ordained  to  pay  him  the  sum  of  £108, 
14s.  6d.     He  averred— "  (Oond.  1)  In  November 
and    December  1882,    and  January  and  April 
1883,  pursuer,  acting  as    an    iron-broker,  pur- 
chased for  the  defender,  on  his  instructions,  in 
the  Glasgow  pig-iron   market  four    parqels  of 
G.M.B.  Scotch  pig-iron  (mixed  numbers),  con- 
sisting of  1000  tons,  600  tons,  and  600  tons,  and 
600  tons  respectively.     On  the  purchases  being 
made,  intimation  thereof  was  immediately  given 
to  the  defender  in  the  usual  form."    " (Cond.  2} 
The  said  purchases  of  iron  were  made  in  the 
manner  usual  in  said  market,  and  were,  like  all 
other  iron  sold  in  said   market,  represented  by 
certificates  or  warrants  issued  by  Messrs  Connal  ft 
Company,  the  warehouse-keepers  with  whom  the 
iron  dealt  in  in  said  market  is  stored.     Iliese 
warrants  being  blank  endorsed  pass  as  documents 
of  title  from  hand  to  hand  by  mere  delivery." 
••  (Cond.  8)  When  the  dates  for  settling  said  pur- 
chases arrived  the  defender  was  bound  to  provide 
the  pursuer  witii  the  funds  required  for  paying 
for  said  iron.    As  in  the  interval  the  market  prioe 
or  value  of  the  iron  fell,  the  defender  did  not  do 
so,  but  requested  the  pnrsner  to  arrange  for  hav- 
ing the  warrants  continued  or  lent  on  tiie  market 
in  the  usual  way.     It  therefore  was  necessary  for 
the  pursuer  to  take  up  t^  said  pnzehaBes,  the 
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defender  at  eaoh  settlement  paying  the  diflerenoe 
in  price  and  all  charges  andoommiasion  resulting 
from  having  the  warrants  continaed.  In  these 
eiroomstances,  and  aooording  to  the  onstom  of 
brokers  in  the  said  iron  market,  the  transactions 
were  entered  in  account  between  the  porsuer  and 
defender  as  a  sale  and  pnrohase  at  the  market 
price  of  the  day."  Be  farther  averred  that 
monthly  acoonnts  were  rendered  to  the  defender 
ap  to  26th  November  1808,  that  on  that  d^  the 
iron  was  again  held  over  at  the  market  price  of 
the  day  (44a.  5^  a-ton),  and  according  .to  the 
pnusUoe  of  brokers  the  transaction  was  entered  in 
the  accoimt  between  them  as  a  sale  and  purchase 
at  that  price ;  that  thereafter  be  frequently  called 
on  the  defender  to  pay  the  difference  or  to  take 
deliver;  of  the  iron  warrants,  or  pay  the  price, 
and  eventiially  after  formal  tender  of  the  warrantB 
on  SSth  April  1884  sold  the  warrants  at  the  price 
of  the  day,  which  was  42s.  4d.  a-ton.  in  aU.  This 
siun  was  less  by  £256,  ISs.  6d.  than  the  price  at 
-which  the  iron  was  carried  over  in  November 
1883,  and  to  that  sum  there  fell  to  be  added  the 
charges  of  commission  and  rent  inouned  in 
oonnecUon  with  the  iron,  amounting  to  £143,  2s., 
"»*fc^"g  the  whole  sum  due  by  the  defender,  after 
crediting  the  amount  of  the  price  obtained  for 
the  iron,  £408,  148.  6d.,  which  was  the  awn  sued 
for. 

The  defender  admitted  that  he  employed  the 
puTBoer  to  buy  the  iron,  and  that  he  had  received 
the  intimations  sent  by  the  punnier,  and  stated  that 
he  had  paid  the  sum  of  £775,  5s.  8d.  in  name  of 
charges  for  carrying  over  these  alleged  pnrohases. 
He  maintained,  however,  that  he  had  paid  this 
Bom  on  the  false  and  fraudulent  representations 
of  the  pursuer,  and  in  the  belief  that  the  trans- 
actions had  been  actually  entered  into,  and  the 
iron  actually  bought  and  stored,  and  that  he  was 
paying  the  difference  in  the  respective  prices 
from  time  to  time  according  to  the  fluctuations 
of  the  market,  whereas  he  had  now  learned  that 
the  transaction  had  never  really  been  entered 
into  by  the  pursuer. 

The  defender  in  '6tat.  4  averred  as  fol- 
lows— "The  pursuer,  who  was  solely  instructed 
as  an  agent  and  respectable  broker  for  the  de- 
fender, and  who  represented  himself  as  such  in 
carrying  through  the  alleged  transactions,  did 
not  a^any  time,  or  in  connection  with  any  of  the 
alleged  transactions,  declare  his  principal  to  the 
jdefender,  and  the  defender  never  knew,  nor  does 
he  even  know  now,  who  these  respective  prin- 
oipalfl  were,  if  they  had  an  existence  at  all.  The 
pursuer  is  now  specially  called  upon  to  declare  the 
names  and  addresses  of  each  of  his  principals  in 
the  alleged  respective  transactions,  from  whom  he 
bought  and  to  whom  he  sold  the  quantities  of  iron 
referred  to."  In  8tat.  8  he  averred  that  "  all  the 
tiaaaaetlons  carried  out  by  the  pursuer  in  the  defen- 
der's name,  and  especially  the  alleged  transactions 
referred  to  in  the  account  annexed  to  the  petition, 
were  not  real  bnt  pretended  transactions,  and  were 
simply  speculations  on  the  rise  and  fall  of  the 
market,  and  purely  of  the  nature  of  gambling, 
and  the  Oonrt  therefore  cannot  take  cognisance 
of  them." 

To  Stat.  4  the  pnrsuer  answered — "Admitted 
that  pursuer  did  not  declare  to  defender  the 
names  of  the  sellers  or  purchasers  of  said  iron. 
KxpUdned  that  it  was  unnecessary  for  him  to  do  1 


so,  and  that,  as  defender  well  knows,  it  is  not  the 
custom  in  the  Glasgow  pig-iron  market  for  broken 
to  declare  the  names  of  their  principals."  To 
Stat.  8  he  answered — *'  Whatever  defender's  ob- 
ject in  purchasing  the  iron  may  have  been,  pnr- 
suer simply  acted  as  broker  in  the  usual  way  of 
business,  and  had  nothing  to  gain  bnt  his  com- 
mission." 


The  defender  pleaded  —  "  (2)  The 
actions  not  having  been  actually  entered 
into,  but  only  speculations  on  the  rise  and 
fall  of  the  nutfket,  and  being  thus  purely  of  the 
nature  of  gambling,  the  a^ion  slMnld  be  dis- 
missed with  expenses.  (8)  The  pursuer  not  hav- 
ing pnrohased  the  quantity  and  quality  of  iron  as 
instmcted,  but  fraudulently  and  illegslly  repre- 
sented that  he  had  done  so,  this  action  slKinld  be 
dismissed  with  expenses." 
'  Proof  was  led,  and  its  import  fully  appears  in 
the  Sheriff-Substitute's  note  and  the  opinion  of 
the  Lord  Justice-Clerk.  It  was  mainly  directed 
to  the  pursuer's  allegations  as  to  the  alleged  trans- 
actions. He,  however,  failed  to  produce  anyparole 
corroboration  of  his  allegations,  or  any  bonght- 
and-Bold  notes  Unding  any  third  party,  whether 
as  principal  or  broker,  or  any  entries  from  the 
snpposed  sellers'  books,  or  of  those  of  the  broker 
representing  him.  His  own  books  represented 
him  as  acting  as  principal  in  the  contracts  of 
sale. 

The  Sheriff-Substitute  (I<db)  repelled  the  de- 
fences and  decerned  agunst  thedefender  as  craved 
in  the  prayer  of  the  petition. 

"7ro(«.— The  practice  in  the  iron  trade  seems 
to  be  that  the  master  or  dealer  stores  with  Messra 
Connal  &  Co.  such  iron  as  he  thinks  fit,  in  quan- 
tities of  600  tons,  and  receives  from  Messrs  Con- 
nal &  Co.  a  warrant,  framed  in  terms  of  No.  26  of 
process.  The  warrant  acknowledges  receipt  of  - 
the  iron  in  the  person's  name  in  certain  propor- 
tions, as  to  quality,  and  binds  the  storekeeper  to 
deliver  it  to  the  storer's  order  on  endorsement,  on 
payment  of  the  charges  noted  on  the  warrant, 
and  on  its  return  such  warrants  may  be  purchased 
directly  by  one  holder  from  another,  but  in 
general  they  are  dealt  with  in  the  iron  market 
through  means  of  brokers.  If  the  purchaser  of 
the  warrant  takes  up  the  iron  he  obtains  the 
warrant,  and  on  presentation  of  it  to  Oonnal  A, 
Co.,  can  either  obtain  delivery  of  the  specified 
quantity  and  quality  of  iron,  or  may  get  it  simply 
transferred  to  his  name  in  Connal  t  Co.'s  hooks, 
receiving  from  them  a  new  warrant  in  lieu  of 
the  old  one.  As  indicated  above,  the  purchaser 
of  the  warrant  can  calculate  in  a  moment,  from 
its  date,  what  the  charges  payable  to  the  store- 
keeper are. 

"  The  pursuer's  case  is  that  he  was  employed 
as  broker,  that  it  was  a  bonajide  transaction,  and 
that  be  bought  the  warrants,  and  after  carrying 
them  over  for  a  time,  eventually  took  them  up 
himself.     If  this  is  true,  he  is  entitled  to  decree. 

"The  defender  contends,  in  the  first  place, 
that  it  was  a  mere  speculation  for  differences, 
and  that  from  the  way  in  which  the  pursuer 
dealt  with  him  he  falls  to  be  viewed  as  a  princi- 
pal in  the  matter.  It  can  hardly  be  disputed,  I 
think,  that  there  is  a  good  deal  of  evidence  to 
support  the  view  that  this  was  a  mere  specula 
tion  for  differences.  Bnt  that  will  not  advance 
the  defender's  case   one  whit   unless   he   can 
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also  establish  the  other  proposition — that  the 
pmsaer  vas  dealing  with  him  as  principal  with 
principal.  The  law  as  regards  snch  qnestions 
has  been  anthoritatively  settled  both  in  England 
and  Scotland  ;  and  it  is  this,  namely,  that  where 
two  parties  are  engaged  as  principals  in  a  wager- 
ing transaction  with  one  another,  so  that  what 
one  gains  the  other  loses,  then  a  court  of  law 
will  not  enforoe  snch  a  trwisaction,  Bnt,  on  the 
other  hand,  where  a  person  is  employed  as  broker 
or  agent  only  in  such  a  transaction,  and  is  thns 
not  a  party  to  gain  or  lose  by  the  rise  or  fall  of 
the  price  of  the  commodity  in  regard  to  which 
the  wager  is  made,  he  is  entitled  to  sne  his 
principal  or  employer  for  relief  from  the  obliga- 
tions he  has  come  under  in  the  matter. 

"It  is  therefore  essential  for  the  defender's 
success  that  he  should  be  able  to  show  that  the 
pursuer  dealt  with  him  as  principal  with  princi- 
pal. But  I  think  the  onus  is  on  the  defender. 
And  what  does  his  proof  consist  in?  Only  in 
this:  That  the  pursuer  is  unable  to  say,  or  at 
least  has  not  said,  who  the  parties  were  with 
whom  he  dealt.  It  is  certainly  unsatisfactory 
that  if  the  pursuer's  case  is  an  honest  one  his 
eyidence  on  this  point  should  be  so  meagre,  bnt 
having  regard  to  his  own  statements,  to  the 
entries  in  his  books,  to  the  bonght-and-sold 
notes  regnlarly  sent  by  him  to  the  defender, 
and  to  the  payments  made  by  the  defender,  I 
think  it  is  only  just  to  the  pursuer  to  hold  that 
the  defender  has  not  established  this  ground  of 
defence, 

"There  is  another  basis  on  which  the  defender 
contends  that  the  pursuer  falls  to  be  viewed  as  a 
principal.  But  this  runs  into  the  second  line  of 
defence  taken  for  him.  That  defenoe  is  the 
somewhat  startling  statement  that  the  whole 
transaction  is  an  audacious  fraud  on  the  pur- 
suer's part,  and  that,  spite  of  the  entries  in  his 
books  and  the  note  sent  by  him  to  the  defender, 
he  never  purchased  a  single  warrant  on  the 
defender's  behalf,  or  at  least  not  before  the  close 
of  1888,  by  which  time  he  had  received  from 
the  defender  £775,  Ss.  8d.  The  remarks  I  have 
already  made  about  the  state  of  the  pursuer's 
books,  to  judge  from  the  excerpt  from  them  put 
into  process,  apply  here  again.  And  the  defender 
forcibly  points  out  that  whereas  the  pursuer  is 
unable  to  give  or  produce,  or  at  least  has  not 
given  or  produced,  any  information  in  regard  to 
the  parties  with  whom  he  dealt,  the  broker 
through  whom  he  sold  was  able  at  once  to  read 
out  from  his  books  the  names  of  the  parties  with 
whom  he  had  dealt  in  disposing  of  the  warrants. 
All,  however,  that  the  defender  could  do  is  to 
express  his  disbelief  that  the  pursuer  ever  really 
bought  the  warrants,  or  at  least  before  the  end 
of  188S,  and  to  point  to  the  nuEatisfactory 
meagreness  of  the  pursuer's  case  on  the  point 
But  in  reply  to  this  it  may  be  fairly  urged  that 
month  after  month  the  defender  continued 
settling  on  the  footing  that  the  warrants  had 
really  been  bought,  and  that  though  he  has 
made  no  payment  since  he  says  he  became 
suspicious  that  the  warrants  had  not  been  bought, 
he  baa  never  taken  any  steps  to  cut  down  the 
transactions  and  obtain  repayment  of  the 
£776,  5s.  8d.  he  has  paid  to  the  pursuer  wrong- 
fTilly,  as  he  contends.  In  the  next  place,  the 
defender  admits  that  certain  warrants  were 
tendered  to  him  on  the  pursuer's  behalf  towards  ' 


the  end  of  1888,  and  while  he  says  he  was  'will- 
ing to  have -taken  them  if  they  had  been  for  the 
kind  of  iron  he  wanted,  he  overlooks  how 
seriously  damaging  to  himself  this  admission  is. 
As  I  have  above  stated,  the  defender's  version  of 
matters  is  that  this  was  a  mere  speculation  for 
differences,  and  not  a  hOTM  fide  purchase,  as  the 
pursuer  says ;  if  so,  why  was  he  willing  to  accept 
the  warrants  the  pursuer  offered,  if  of  the  proper 
kind  ?  If  they  were  not  of  the  proper  kind,  why 
is  it  that  this  defence  is  not  pleaded  on  record  ? 
Incidentally  it  leaked  oat  that  the  warrants 
tendered  were  of  Govan  iron,  and  that,  it  would 
seem,  is  not  only  of  the  kind  of  iron  in  question, 
bnt  aotuaUy  iron  of  a  higher  grade.  It  appears 
to  me  on  the  whole  that  I  oannot  sustain  this 
objection  for  the  defender. 

"In  the  next  place,  he  objects  that  he  never 
assented  to  the  different  parcels  of  iron  being 
accumulated  into  and  dealt  with  as  one  lot ;  bnt 
it  does  not  appear  in  what  way  this  objection  has 
any  bearing  on  the  case  to  the  defender's  pre- 
judice. 

"He  next  says  that  he  never  consented  to  tiio 
iron  being  sold.  But  the  complaint  of  tlie  pur- 
suer is  that  the  defender  latterly  would  neither 
say  nor  do  anything.  It  was  after  due  warning 
that  the  iron  was  sold,  and  it  seems  to  have  been 
sold  with  perfect  fairness  to  the  defender's  in- 
terests. Now,  I  am  not  aware  of  any  settled 
rule  in  Scotch  practice  that  it  is  indispensable, 
though  it  may  often  be  expedient,  to  get  the 
sanation  of  the  Court  to  a  sale  of  disputed  goods. 
I  have  repeatedly  had  to  deal  with  this  point, 
and  this  is  the  view  on  which  for  more  than 
ten  years  I  have  acted.  It  is  not  the  rule  in  Eng- 
land, and  our  greatest  authority  on  the  law  of  sale, 
namely.  Professor  Bell,  declines  to  say  it  is  a  bind- 
ing rule  in  Scotland.  No  doubt  where  a  sale  is 
made  without  judicial  warrant,  the  matter  may 
have  to  stand  a  closer  scrutiny,  but  it  does  not 
invalidate  tbe  seller's  rights.  Here  it  will  be 
noticed,  as  I  have  said,  that  the  sale  seems  to 
have  been  perfectly  fair  so  far  as  the  defender 
was  concerned,  and  it  took  place  in  accordance 
with  the  rules  under  which  the  iron  was  being 
dealt  with.  And  apparently  in  the  well-known 
case  of  Risk  v.  Avid  <£  Ouiid,  8  B.  729,  the 
Supreme  Court  do  not  seem  to  have  felt  any  dif- 
ficulty on  this  score  in  the  matter  of  stock  ;  and 
there  is  not  much  difference  between  stock  and 
iron.  .  .  . 

"I  am  therefore  of  opinion  on  the  whole  case 
that  the  pnrsuer  has  proved  his  case  so  far  as  that 
is  necessary,  and  that  tbe  defender's  pleas  are  n«t 
established. " 

On  appeal  the  Sheriff  (Olabk)  adhered. 

'  ■  Note.  —That  the  transactions  were  real  follows 
from  the  defender's  own  admission.  That  the 
figures  are  correctly  stated  is  also  proved  by  his 
statement.  There  is  no  reason  on  the  evidene* 
to  suppose  that  the  pursuer  ever  became  a  prin- 
cipal, or  acted  otherwise  thnn  as  a  broker  in  the 
ordinary  and  legitimate  way.  There  is  no  ground, 
therefore,  for  ^e  plea  in  defenoe  that  in  so  far  as 
the  pursuer  was  concerned  the  transactions  wei« 
of  a  gambling  character."  .  ,  . 

The  defender  appealed,  and  argfued — In  order 
to  prevail  the  pursuer  must  establish  (1)  that  he 
received  the  aUeged  instructions  to  make  and 
take  over  the  alleged  purchases ;-  (2)  that  they 
were  real  transactions;   (3)  that  he  obeyed  his 
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lostmctions.  In  point  of  fttot  he  liad  failed 
to  prove  any  of  ttiesa  things.  He  oonld  not 
eren  diadoae  the  peraons  from  whom,  as  snp- 
posed  principals,  he  had  bought  the  warranto. 
He  had,  then,  on  tbe  whole  case,  failed  to  dis- 
ehai^  the  onus  which  lay  npon  him,  and  was 
not  entitled  to  saoceed  in  the  action. 

The  porsaer  replied — He  hod  prodaoed  ample 
proof  of  the  existence  and  reality  of  the  sales. 
There  was  no  prxxif  that  the  contract  was  one  for 
diiferencefr— iiuib  t.  Avid,  May  27,  1871,  8  B. 
729.  Under  rnle  16  of  the  Scotch  Pig-iron 
Trade  Association  he  was  not  bonnd  to  disclose 
hia  principal  in  the  sales.  The  rule  provided 
— "Where  a  member  bays  from  or  sells 
to  another  member,  and  the  names  of 
oonstitnento  are  not  given  up  by  the 
one  to  the  other,  those  members  shall  be  to 
each  other  as  merchants  or  principals  in  snoh 
transactions,  with  daims  on  each  other  only,  and 
liability  to  each  other  only,  and  notwlthsttmding 
that  it  ahidl  afterwards  be  shown  that  snch  mem- 
bers (either  or  both)  were  acting  as  brokers  for 
constitnents,  and  had  given  np  to  said  consti- 
toents  the  other's  name."  He  was  entitled  to  sell 
out  the  warrants  by  rale  18  of  the  association, 
which  provided — "  When  a  constitnent .  ,  .fails 
on  the  due  date  to  provide  money  to  pay  for  war- 
nukts  bought  for  his  aocoont,  or  when  transactions 
have  been  continued  he  fa^  to  pay  on  the  due 
date  the  dilTerence  against  him,  aU  members  who 
have  transactions  open  with  or  for  said  consti- 
tuent may  thereupon,  and  without  instmctions, 
elose  all  said  transactions,  whether  due  or  still 
outstanding,  by  selling  out  or  boying  in,  as  the 
case  may  be,  through  a  disinterested  broker,  in 
the  open  market,  and  thus  fix  the  balance  dne  on 
his  aooount" 

Ai  advising — 

The  Ijobd  JnsncE-OiJtBX  delivered  the  opinion 
of  the  Court,  as  follows: — The  pursuer  of  this 
action  is  an  ironbroker  in  Olasgow,  and  belongs 
to  an  association  of  brokers  who  deal  in  pig-iron 
cm  certain  rules  of  their  own.  The  defender  is  a 
rapirit-merchant  in  Olasgow.  The  pursuer  alleges 
that  in  November  and  December  1882,  and  in  April 
1883,he  was  instructed  by  the  defender  to  purchase 
for  him  certain  quantities  of  pig-iron,  amounting 
in  aU  to  2600  tons ;  that  he  made  these  purchases 
in  terms  of  his  instructions  at  the  market  price  of 
tbe  day,  and  duly  intimated  what  he  had  done  to 
the  dOTendes ;  that  the  defender  not  being  pre- 
paied  to  advance  the  price  and  take  up  the  war- 
RUits  for  the  commodity  from  the  sellers,  in- 
strncted  tbe  pursuer  to  carry  the  transaction 
over  to  the  next  settling-day,  month  by  month, 
the  defender  paying  certain  sums  in  name  of 
interest,  storage,  rent,  and  broker's  commission  ; 
that  at  last,  in  October  1883,  the  defender  refused 
to  continue  these  payments  or  to  recognise  the 
transaction  ;  and  the  pursuer  alleges  that  he 
thereupon  sold  out  the  warrants  for  the  iron 
■gainst  the  defender  in  April  1884,  which  was  a 
year  and  a  half  after  the  first  order  had  been 
given.  With  the  exception  of  one  quotation,  the 
market  seems  during  all  this  time  to  have  been 
steadily  falling.  The  amount  realised  at  the  sale 
fdl  short  of  &e  market  price  in  November  1882 
and  of  that  in  April  1883,  and  the  pursuer  now 
•oeti  his  constitnent  for  the  sum  of  £408, 14s.  6d. , 
being  the  amount  of  loss  on  the  re-sale  and  of 


the  unpaid  charges,  and  the  Sheriff  has  decided 
in  his  favour. 

This,  therefore,  is  an  action  by  an  agent  against 
his  principal  for  a  balance  arising  out  of  his 
actings  in  terms  of  his  employment.  In  order 
to  prevail  in  the  action  he  must  establish,  first, 
that  he  received  the  alleged  instmutions,  and 
secondly,  that  he  obeyed  them. 

As  to  the  first  question,  there  is  no  dispute  in 
point  of  fact  between  the  parties.  The  defender 
admite  employment,  that  he  received  the  inti- 
mations gent  by  the  pursuer,  and  that  he  paid  no 
less  a  sum  than  £775,  Ss.  8d.  in  name  of  charges 
for  carrying  over  the  alleged  purchases.  But  he 
maintains  that  the  transaction  was  a  mere 
speonlation  for  differences,  under  which  the 
pursuer  cannot  recover  as  the  case  is  stated  on 
this  record. 

On  this  last  head  I  agree  with  the  Sheriff-Sub- 
stitute's judgment,  and  in  the  reasons  he  has  as- 
signed for  it,  wfiioh  state  the  law  very  accurately. 
Assuming  that  the  pursuer  was  employed  and 
acted  only  as  a  broker,  as  he  alleges,  he  bad  no 
oonoem  with  the  object  of  his  constituent  in  the 
transaction,  and  bad  no  duty  to  inquire  into  it. 
He  might  of  course  have  surmised  that  a  Glasgow 
spirit-dealer  was  not  likely  to  have  occasion  for 
2500  tons  of  pig-iron.  But  in  his  own  contract  of 
brokerage  there  is  no  element  of  gambling  proved. 
Neither  is  it  doubtful  that  under  the  implied 
terms  of  his  employment  the  pursuer  was  per- 
sonally liable  to  the  opposite  party,  the  seller,  in 
implement  of  any  contract  of  purchase  and  sale 
wluch  he  might  make  with  third  parties  under  it. 
I  think  that  the  defender  must  be  held  in  this 
question  bound  by  the  rules  of  the  association  of 
which  the  pursuer  was  a  member,  of  which  a  copy 
is  produced,  and  particularly  by  the  16th  and  18th 
sections  of  them.  If,  therefore,  the  defender 
failed  to  take  up  the  warranto  for  the  iron  and  to 
pay  the  price  in  terms  of  the  alleged  contract, 
the  pursuer  for  his  own  protection  was  entitled  to 
sell  out  against  the  defender  as  he  did,  and  that 
without  further  notice  than  that  which  he  had 
already  given  in  default  of  instmctions  from  the 
defender. 

But  all  this  proceeds  on  the  assumption  of  loss 
sustained  by  the  seller  through  the  defender's  de- 
fault, for  which  the  broker  is  responsible.  For 
if  there  was  no  contract  of  purchase  and  gale  at 
the  dates  alleged  no  one  lost  anything  by  the  in- 
structions given  to  the  pursuer,  and  no  price  or 
interest  or  storage  rent  ever  accrued  under  them. 
The  cardinal  question  therefore  is,  whether  the 
pursuer  has  proved  that  he  made  the  purchases 
libelled  at  the  time  and  in  the  way  described  in 
his  record,  and  thereby  became  individually  liable 
to  tbe  sellers  for  the  sumg  in  question,  of  which 
the  defender  is  bound  to  relieve  him  ? 

Now,  apart  from  the  pursuer's  own  evidence, 
I  find  no  proof  whatever  that  these  purchases 
were  made  as  alleged.  On  the  contrary,  from 
November  1882  down  to  April  1884  there  is  not 
a  trace  of  intervention  of  any  third  party,  as  seller 
or  as  broker  for  the  seller  in  the  transaction. 
The  pursuer  emphatically  states  on  his  record 
(Ans.  art,  8)  that  he  acted  "  solely  as  broker  for 
his  commission."  He  therefore  was  not  the  seller, 
or  tbe  seller's  broker.  He  did  not  act  as  broker 
for  both  seller  and  purchaser,  for  he  mokes  no 
saoh  statement,  and  his  own  evidence  shows  it 
was  not  so.     fie  did  not  deal  directly  with  the 
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seller,  the  proprietor  ot  the  iron,  for  he  gays  that 
the  members  of  the  association  deal  only  with  each 
other.  I  assume  therefore  that  he  means  it  to 
be  understood,  although  the  matter  is  left  in  nn- 
neoessaiy  obscurity,  that  on  the  four  occasions 
libelled  he  made  the  alleged  purchases  from 
another  broker. 

I  should  be  inclined  to  assent  to  the  pursuer's 
oontention  that  in  a  general  sense  the  rules  of  the 
assocnation  would  be  held  to  modify  the  common 
law  liabilitieB  and  rights  of  persons  who  may  be 
presumed,  as  here,  to  contract  under  them.  Bat 
there  is  nothing  in  these  rules  which  in  any  way 
affects  the  obligation  of  a  broker  to  account  folly 
to  his  own  constituent  for  his  actings  on  his  be- 
half. Bole  16,  which  is  referred  to,  is  simply 
intended  to  provide  that  in  the  dealings  of  brokers 
with  each  other  each  shall  be  fully  liable  as  prin- 
cipals to  the  other,  and  that  the  disclosure  of  the 
actual  principal  shall  not,  as  in  the  common  law, 
liberate  the  agent  or  broker  in  bis  relation  to  the 
opposite  party  in  the  contract-^[»a<2i].  The 
statements  of  the  pursuer  are  confused  on  this 
matter,  and  hardly  candid.  He  says  on  the  re- 
cord (Ana.  art.  4)—"  Admitted  that  the  pursuer 
did  not  declare  to  the  defender  the  names  of  the 
sellers  or  purchasers  of  said  iron.  Explained 
that  it  was  unnecessary  for  him  to  do  so,  and  that, 
as  the  defender  well  Imows,  it  is  not  the  custom 
in  the  Olasgow  pig-iron  market  for  brokers  to 
declare  the  names  of  their  principals." 

And  again  in  his  evidence  he  says — "I  did  not 
intimate  to  the  defender  at  any  time  the  names 
of  my  principals  from  whom  I  bought,  and  to 
vrtiom  I  sold. "  The  pursuer  on  this  head  seems  to 
confound  two  things  which  are  essentially  diffe- 
rent, and  not  I  think  accidentally.  He  speaks 
of  tbe  parties  to  a  contract  of  principal  and  agent 
as  if  they  stood  in  the  same  relation  as  to  this 
matter  as  the  parties  to  a  contract  of  purchase 
and  sale.  The  pursuer,  on  his  own  statement, 
acted  as  agent  in  a  contract  of  purchase  and  sale, 
in  which  he  himself,  although  only  an  agent, 
representing  the  defender,  became  personally 
liable  to  fulfil  the  oontract  to  the  seller.  He  was 
not  bound  nnder  the  rules  to  tell  the  seller  or  the 
seller's  broker,  for  whom  he  acted,  in  short,  to 
disclose  his  principal,  being  himself  fully  Uable 
to  fulfil  the  contract.  But  when  his  own  princi- 
pal requires  an  aooonnt  of  what  he  has  done  aa 
his  agent,  be  mnst  aooonnt  in  the  ordinary  way. 
It  is  a  mere  fallacy  to  resist  or  avoid  this  demand 
on  the  pretext  that  a  broker  Js  not  bonnd  to 
disclose  his  principal.  Bnle  16  has  no  relation 
to  any  such  matter. 

Now,  when  we  come  to  consider  the  proof  of 
the  alleged  oontract  of  purchase  and  sale,  it  is, 
outside  the  pursuer's  evidenoe,  a  mere  blank. 
The  pursner  vehemently  protests  that  he  was  not 
tbe  seller,  only  the  broker,  acting,  for  his  com- 
mission, between  the  defender  and  a  third  party. 
Bnt  no  third  party  is  named.  There  are  no 
bought-and-sold  notes  binding  any  third  party, 
whether  he  were  principal  or  broker.  No  entries 
from  the  supposed  seller's  books  are  produced, 
or  from  those  of  the  broker  representing  him, 
and  there  is  no  parole  corroboration  of  the  pur- 
suer's allegation.  When  we  turn  to  the  boo&  of 
tbe  pursner  the  matter  becomes  still  darker  ;  for 
they,  contrary  to  the  protestetions  of  the  pursuer, 
represent  him  as  acting,  not  as  a  broker,  but  as 
the  principal  in  a  oontnct  of  sale.    This  is  put 


beyond  doubt  by  the  puisnet'B  statement  on  Um 
record.  He  had  an  apprehension  as  to  the  in- 
ference which  might  be  drawn  from  these  entries, 
and  prepares  for  it  by  the  statement  (Art  S) — "In 
these  circumstances,  and  according  to  the  custom 
of  brokers  in  the  said  iron  market,  Uie  transactions 
were  entered  in  an  account  between  tbe  pnrsner 
and  defender  as  a  sale  and  purchase  at  the  market 
price  of  the  day." 

All  this  is  very  unaccountable  and  very  unsatis- 
factory. It  will  not  be  overlooked  that  if  the 
real  fact  had  been  that  the  pursuer,  not  ezpectiiig 
the  defender  to  carry  out  tbe  purchase  in  a  f«lH»»g 
market,  never  purchased  the  iron,  but  trusted  to 
buying  it  in  the  market  should  delivery  of  the 
commodity  he  demanded,  and  when  he  resolved 
to  sell  out,  simply  acquired  the  warrants  which 
he  sold  in  April  1884  immediately  before  and 
for  the  purposes  of  that  sale  at  the  market  prioe 
of  the  day.  There  is  nothing  to  the  oontrary  of 
snoh  a  surmise  established.  But  in  that  case  the 
result  is  very  serious ;  for  then  no  loss  had  ac- 
crued to  anyone  (or  which  the  broker  was 
responsible ;  no  storage  rent  or  interest  had  erer 
beoDme  due  to  the  seller,  for  there  was  no  sale, 
and  consequently  no  obl4;ation  which  ooold  be 
carried  over.  On  this  footing  neither  principal 
nor  broker  ought  to  have  lost  or  gained  anything, 
only  the  defender  has  paid  £775  to  the  porsuer 
to  meet  what  in  that  case  was  an  imaginary  loss 
on  a  transaction  which  had  no  existence,  and  the 
further  sum  concluded  for  in  this  action  never 
was  due. 

I  hesitate  to  draw  so  grave  a  oonclnaioD,  bnt 
if  I  am  asked  to  find  affirmatively  that  theee 
purchases  were  made  as  alleged,  I  am  of  opinion 
that  this  has  not  been  esteblished. 

In  the  able  note  of  the  Sheriff-Substitute  I  find 
some  indications  that  the  considerations  I  have 
mentioned  were  not  without  weight  with  him. 
He  remarks  with  great  surprise  on  the  fact  "  Oaat 
whereas  the  pursuer  is  unable  to  give  or  to  pro- 
duce, or  at  least  has  not  given  or  produced,  any 
information  in  regard  to  the  parties  with  whom 
he  dealt,  the  broker  through  whom  he  sold  was 
able  at  once  to  read  out  from  his  books  the  names 
of  the  parties  with  whom  he  had  dealt  in  dispos- 
ing of  the  warrants."  But  he  seems  to  hold  that 
the  necessity  for  information  on  these  very  car- 
dinal points  is  superseded  by  two  considerations. 
First,  he  says  that  the  defender  acted  and  paid 
on  the  assumption  that  the  purchases  had  been 
made.  No  doubt  he  did;  but  only  because  he 
trusted  to  what  the  pursner  told  him.  This 
cannot  liberate  the  latter  from  the  duty  incnm* 
bent  on  every  agent  to  account  to  his  principal 
for  what  he  has  done  nnder  his  employment, 
whatever  effect  it  may  have  on  past  payments. 
The  defender  had  no  means  of  knowing  what 
had  taken  place,  excepting  the  statements  made 
by  the  pursuer.  Secondly,  the  Sherifl-Snbstitnto 
seems  to  be  impressed  by  the  possession  on  the  part 
of  tbe  pursuer  of  iron  warrante,  ostensibly  for  the 
amounts  in  question,  on  two  separate  occa- 
sions, one  in  the  end  of  1883,  and  again  at 
the  sale  in  1884,  and  the  alleged  tender  of  the 
ore  to  the  defender.  The  pursuer  means  it  to  be 
inferred — although  he  does  not  say  bo — that  in 
1883  he  had  paid  the  price  of  the  iron,  and  had 
received  these  warrants  from  the  sellers  with 
whom  he  then  contracted.  These  episodes  have 
increased   my  difficulties   instead  of  removing 
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Umbi.  That  the  pnnner  obtained  these  wairants 
from  anyone  with  whom  he  contracted  in  Novem- 
ber and  December  1882  and  in  April  1883  he 
does  not  say.  If  he  did  not,  the  posseaaion  of 
Um  warranto  which  he  had  in  November  1888, 
nqipaaing  the  fact  proved,  which  is  doubtful 
enoogli,  has  no  bearing  whatever  on  this  qnes- 
tion.  The  same  i«mark  applies  to  the  sale  in 
itfitil  1884,  and  indeed  these  last  were  certainly 
bought  in  the  naarket.  If  the  pnrsner  had  ex- 
plained where  he  got  these  warranto,  and  what 
he  paid  for  them,  probably  some  light  would  have 
beni  thrown  on  the  transaction.  Such  warranto 
ire  always  to  be  had  in  the  market,  on  payment 
of  Qie  market  price,  but  not  otherwise.  He  will 
not  lay — it  was  not  necessary  that  he  should— 
that  these  last  warranto  were  the  same  as  those 
which  he  had  in  November  1883.  They  are  not 
mMotrked,  bat  there  is  nothing  whatever  proved 
to  show  that  they  were  not  purchased  in  the 
matket  the  day  before  the  sale.  The  pnrsuer  in 
leoqiting  th^  instructions  of  the  defender  was 
no  doubt  exposed  to  one  or  other  of  two  alterna- 
tive risks.  These  would  have  been  of  little  con- 
sequence in  an  ordinary  trade  transaction,  in 
vhioh  the  object  was  the  acquisition  of  the  com- 
modity for  commercial  purposes.  But  the  pnr- 
ner  ooold  not  have  supposed  that  such  was  the 
object  of  this  order.  He  might  perhaps  have 
taken  the  position  under  it  of  seller  of  the  goods 
IS  his  bo<^  represent  him  to  have  been,  and  of 
eouiae  in  that  oase  he  would  have  been  entitled  in 
his  own  right  to  the  differences  and  charges  for 
vhieh  he  soes.  But  the  pursuer  vehemently  re- 
pudiates Uiis  position,  for  then  he  would  have 
been  the  principal  in  the  contract,  or  possibly 
liable  in  any  exceptions  pleadable  against  a  piin- 
dpaL  His  statentent,  therefore,  is— and  it  is  the 
only  stoto  of  fact  on  which  he  can  prevail  in  this 
MtioD — that  be  bought  as  broker  from  a  third 
party.  But  he  could  only  do  so  by  becoming 
nnonsible  to  that  third  party  for  the  differences 
and  charges  in  question,  whether  he  received 
them  from  his  dient  or  not  Hence  perhaps  the 
obsoority  in  which  a  very  simple  matter  of  fact 
has  becnt  veiled.  I  am  of  opinion  that  the 
pmsner  has  fiuled  tt>  establish  the  case  alleged  by 
hiia  on  this  record,  and  that  we  should  alter  the 
judgment  of  the  Sheriffs  in  the  Court  below  and 
dismiss  the  action. 

LoBDs  Totmo  and  BurazBFUBS  Clabx  were 
absent 

The  Coort  found  that  the  pursuer  had  failed  to 
prove  that  the  purchases  of  iron  libelled  were 
made;  therefore  sustained  the  appeal,  recalled 
the  interlocutors  of  the  Sheriffs,  and  dismisaed 
the  action,  with  expenses. 

Counsel  for  Porsner — B.  V.  Campbell — Jame- 
son.   Agente— 0.  &X.B.  Douglas,  W.S. 

Counsel  for  Defender— Orr.  Agento— W.Adam 
t  Winchester,  S.&C. 


Friday,  October  16. 

SECOND    DIVISION. 
btctabt  ft    cohpant  v.  the   scottish 
vax,  de  tbatebs  pavina  compant 
(limited). 

Trade-Mark  —  Trade-Markt  Begiitration  Act 
1875(38  and  39  Viet,  c  9\y—PateaU,  Detent, 
and  Trade-Mark*  Act  1888  (46  and  47  Viet. 
e.  67)  —  Dittinetiee  Deviee  —  Common  Use  — 
It^Hngement  of  Trade-Mark. 

A  firm  of  pavement  manufacturers  who 
had  produced  an  artificial  stone  of  concrete 
granite  to  which  they  had  given  the  name 
■  'Granolithic, "  registered  a  trade-mark,  under 
the  Trade-Marks  Begistration  Act  of  1876, 
consisting  of   a  device  together  with  the 
words  "Stuart's  Oranolithio."     After  the 
passing  of  the  Patento,  Designs,  snd  Trade- 
Marks  Act  of  1883  they  registered  as  their 
trade-mark  the  name  "Oranolithio"  alone. 
By  that  time  the  word  "granolithic"  had 
come  into  common  use  as  denoting  a  kind  of 
concrete,  irrespective  of  the  maker.    They 
sought  to  interdict  a  rival  firm  from  the  use 
in  Uieir  trade  circular  of  the  word  "grano- 
lithic "  as  describing  a  kind  of  artiflcial  stone 
pavement,  on  the  ground  that  this  was  an 
invasion  of  their  trade-mark.     Held  that  the 
defenders'  circulars  constituted  no  invasion 
of  trade-mark,  since  the  use  of  the  word 
"granolithic"  was  only  a  desoription  of  a 
pwtioular  kind  of  article,  and  did  not  induce 
the  public  to  believe  that  what  was  supplied 
was  of  the  pursuers'  manufacture. 
In  1880  Messrs  Stuart  &  Co.,  t^ho  had  been  suc- 
cessful in  producing  an  artificial  concrete  stone 
for  paving  purposes,  registered  as  their  trade-maik 
a  lion  rampant  holding  a  shield  on  which  was 
inscribed    the    words    "Stnart's    Oranolithic. " 
This  was  done  under  the  Trade-Marks  Registra- 
tion Act  1875.     After  the  passing  of  the  Patento, 
Designs,  and  Trade-Marks  Act  1888  they  deter- 
mined to  register  a  fancy  name  alone  as  their 
trade-mark,  and  they  registored  in  1884  as  their 
trade-mark  the  word  "  Granolithic  "  alone. 

They  raised  this  action  against  the  Scottish  Val 
de  Travers  Paving  Company  (Limited),  Glasgow, 
praying  the  Court  "to  interdict  the  defenders 
from  tising  the  word  '  granolithic,'  or  any  colour- 
able imitation  thereof,  in  connection  with  the 
manufacture  and  sale  of  artificial  stone  pavements, 
or  otherwise  infringing  the  pursuers'  registered 
trade-marks, "  consisting  of  (1)  the  words  "  Stuart's 
Oranolithio  "  on  a  shield  held  by  a  lion,  and  (2) 
the  fancy  word  "Granolithic"  alone,  "by  making 
or  selling  or  using  labels,  wrappers,  or  invoices,  or 
any  other  document  with  thesaid  trade-mark  there- 
on, or  colourable  imitotion  thereof,  in  connection 
with  the  manufacture  or  sale  of  the  goods  or  class  of 
goods  included  under  class  17  of  the  first  schedule, 
framed  in  virtue  of  section  7  of  the  Trade-Marks 
Begistration  Act  1876,  and  more  particularly  wiUi 
reference  to  the  manufacture  and  sale  of  artificial 
stone  pavemente."  TheyalBOclaimed£600damages. 
They  averred  as  follows  in  Cond.  6 — "The 
pursuers  have  recently  learned  that  the  defen- 
ders have  been  offering  to  supply  artiflcial  stone 
pavemente  under  the  name  of  '  granolithic, '  and 
have  issued  circulars  and  price  liste  in  which  the 
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word  '  gnmoHthio'  is  nmd  to  describe  a  paiticalar 
olafH  of  artificial  stone  pavement. " 

The  defenders  stated— Tliey  had,  in  common 
with  various  other  mannfactnrers,  made  an  arti- 
ficial stone,  which  had  been  for  several  years 
commonly  known,  especially  among  architects 
and  builders,  as  "granolithic"  or  "granitic." 
For  many  years  prior  to  1880  the  word  "grano- 
lithic" was  used  by  manufacturers  to  describe  a 
composition  of  a  somewhat  similar  nature  to  the 
artiBoial  stone  referred  to.  They  stated  further 
— "(Stat.  4)  The  word  'granolithic'  is  a  descrip- 
tive word,  which  accurately  describes  the  nature 
of  the  artificial  stone  referred  to,  and  is  not  a 
valid  trade-mark  within  the  meaning  of  the 
Patents,  Designs,  and  Trade-Marks  Act  1883, 
and  was  registered  or  is  continued  on  the  Begis- 
terof  Trade-Marks  through  error."  "(Stat.  6) 
Between  the  date  of  the  pursuers'  first  applica- 
tion to  register  on  2d  February  1880  and  their 
second  registration  in  1884  the  word  'grano- 
lithic' was  in  common  use  by  the  pubUo  to 
describe  tiie  artificial  stone  referred  to,  and  has 
no  special  application  to  the  pursuers'  manufac- 
ture. Accordingly,  prior  to  said  registration 
the  defenders  issued  to  their  customers  and  to 
th«  public  the  circular  and  price  list  com- 
plained of.  Said  oiicolar  merely  intimates 
tiiat  '  the  laying  of  granolithic  or  granite-faced 
concrete  in  the  monolithic  form  for  foot-pave- 
ments, .  .  .  &o.,  receives  the  special  attention 
of  the  company,'  and  then  goes  on  to  describe 
the  composition  and  mode  of  laying  the  grano- 
lithic or  granite-faced  concrete  pavement.  This 
is  the  sole  use  which  the  defenders  have  made  of 
the  name  'granolithic.'" 

The  pnrsnera  pleaded — "(1)  The  parsuers,  as 
owners  of  the  said  respective  trade-marks,  are 
entiUed  to  protection  against  infringement  there- 
of. (2)  The  pursuers,  having  coined  the  said 
fancy  word  '  granolithic'  for  the  purpose  of  iden- 
tifying their  manufacture  of  artificial  stone  pave- 
ment, and  so  used  it,  are  entiUed  at  common  law 
to  prevent  the  nse  of  the  same  for  a  like  purpose 
by  others.  (3)  The  actings  of  the  defenders  com- 
plained of  constitute  an  infringement  of  the  pur- 
suers' rights  in  the  said  respective  trade-marks, 
andthepnrsuersareentitledtointerdiot  as  craved. " 

The  defenders  pleaded — "(1)  The  pursuers 
having  no  exclusive  right  to  use  the  name  'grano- 
lithic' to  describe  the  stone  manufactured  by  them, 
interdict  ought  to  be  refused.  (2)  The  defenders 
having  committed  no  infringement  of  the  pur- 
suers' rights,  are  entitled  to  absolritor.  (3)  The 
word  'granolithic'  does  not  come  within  the 
definition  of  a  trade-mark  under  the  '  Patents, 
Designs,  and  Trade-Marks  Act  1883.'  (4)  The 
word  '  granolithic'  being  only  a  colourable  Imita- 
tion of  the  word  '  granoline, '  which  was  in  com- 
mon nse  prior  to  1 880  for  describing  a  composition 
almost  identical  with  the  pursuers',  is  not  entitled 
to  be  protected  as  a  trade-mark.  (6)  The  word 
*  granolithic'  being  a  descriptive  word  in  common 
use  to  describe  a  certain  kind  of  artificial  stone 
by  whomsoever  manufactured,  and  having  no 
distinctive  application  to  the  pursuers'  manu- 
facture, interdict  should  be  refused." 

Proof  was  led,  the  import  of  which  very  fully 
appears  in  the  Sheriff-Substitute's  note,  and  in 
the  opinions  of  the  Judges. 

The  Sheriff- Substitute  (Ebssims  Mvbb*.z)  found 


— "  (1)  That  the  pnrsnen  Stnait  A  Company  sad 
the  defenders  the  Val  de  Travers  Company  are 
rival  manufacturers  of  a  concrete  formed  of  a 
combination  of  crushed  granite  and  PortUad 
cement:  Finds  (2)  that  pursuers  registered  in 
1880  a  trade-mark  of  a  lion  rampant  holding  a 
shield,  on  which  was  inscribed  the  words  'Stoait't 
Oranolithic, '  the  name  granolithic  being  invented 
by  pursuers  and  their  friends :  Finds  (3)  that 
thereafter  the  name  came  into  common  use  by 
architects,  measurers,  and  others  issuing  schedules, 
not  only  to  pursuers,  but  to  other  mannfactnren, 
as  denoting  a  concrete  of  crushed  granite  and 
Portland  cement  irrespective  of  the  makos: 
Finds  (4)  that  a  new  Act  having  allowed  the 
registration  of  a  fancy  name,  the  pursuers  in 
1884  registered  as  their  trade-mark  the  name 
'  Granolithic,'  pure  and  simple :  Finds  (6)  thai 
the  defenders,  since  the  issuers  of  schedules,  is 
above,  took  to  using  the  word,  have  been  in  the 
habit  of  offering  under  such  schedules,  and  have 
also  issued  to  their  trade  customers  a  draolar, 
stating  as  part  of  their  business  the  laying  of 
'  granolithic,'  which  they  describe,  and  of  whidi 
they  give  their  price :  Finds  (S)  that  puiBiien 
have  raised  the  present  action,  alleging  that  de- 
fenders are  infringing  their  rights,  to  interdict 
them  from  doing  so,  aixd  for  damages :  Finds  on 
the  whole  case  and  in  law,  that  the  pursuers  have 
failed  to  establish  grounds  for  the  granting  of  the 
interdict  sought :  Therefore  assoilzies  de^enden 
from  the  craving  of  the  petition,  and  decerns,  Ac. 

"  Note. — The  use  of  concrete  for  paving  pur- 
poses is  as  old  as  the  days  of  the  Bomans.  Of 
late,  however,  it  has  taken  a  fresh  start  under 
various  forms  and  names.  The  usual  basis  was  a 
mixture  of  cement  with  sand  or  gravel  But  by 
decrees  it  was  found  that  crushed  granite  wis  a 
fully  better  material  than  either  of  the  latter.  II 
formed  an  element  of  the  composition  of  Bas- 
som's  Silioious  Stone,  of  Buckwell's  'Granitie 
Breccia  Stone,'  and  of  the  defenders'  ■  Tiotorii 
Patent  Silicated  Granitic  Stone,'  where  it  wu 
mixed  with  Portland  cement,  which  manufactuie 
was  commenced  by  the  defenders  the  Scottish  Yal 
de  Travers  Company  about  1879.  The  msnn- 
f acture  therefore  of  a  concrete  formed  by  a  mix- 
ture of  crushed  granite  and  Portland  cement  laid 
on  a  foundation  of  various  kinds  is  therefore  a 
matter  which  is  free  to  all  the  world. 

"  The  pursuer  Mr  Stuart  and  his  family  have 
long  been  connected  with  the  manufacture  of 
concrete  in  Peterhead  and  Eldinburgh.  He  adop- 
ted crushed  granite  mixed  with  Portland  cement 
as  his  chief  manufacture  about  10  or  12  years 
ago.  Till  1880  he  made  it  under  the  name  of 
g'ranite  concrete.  Desiring  to  get  a  special  name 
for  his  own  manufacture  he  consulted  varioos 
distinguished  Greek  scholars — one  of  them  sug- 
gested 'granilithic'  By  the  mistake  of  a  clerk 
this  was  written  'granoUlhic'  This  was  at 
once  adopted  by  the  pursuers,  who  got  it  regis- 
tered as  a  trade-mark  in  November  1880,  with 
the  device  of  a  lion  rampant  supporting  a  diield, 
on  which  the  words  '  Stuart's  Granolithic '  were 
printed.  The  device  was  used  in  obedience  to 
the  Act  then  in  force,  by  which  the  registration 
of  a  mere  name  was  not  sufficient.  The  pureoeis 
had  applied  for  this  registration  som«  months  pre- 
viously, and  largely  advertised  their  mannfa^oie 
under  the  name  'granolithic,'  not  only  in  Soot- 
land  but  all  over  the  world. 
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'The  name  'gnnoUthio'  was  a  great  sno- 
It  not  only  implied  that  the  material  was 
granite,bat  that  it'was  as  hard  as  a  stone.  Eveu 
the  mistaken  'o'  added  solidity  and  apparent 
strength.  '  Oranolithio '  sonnds  better  than 
'  granite  oonorete,'  and  explains  what  is  wanted 
tax  better  than  'Victoria  Stone.'  So  the  ink 
of  pnrsaers'  lustration  of  their  new  name  was 
hardly  dry  before  architects,  bnilders,  and 
measurers  began  to  use  it  when  they  meant 
granite  oonorete.  In  issuing  their  sohednles 
they  inserted  the  word  '  granolithic '  when 
they  mnted  offers  for  granite  concrete.  In  a 
few  fiaaoB,  no  doubt,  of  those  where  the  item 
was  a  small  one  in  a  large  sehednle  sent  out  to  a 
mason  or  bnilder,  whose  main  work  was  of  a 
different  nature,  it  may  have  been  in  the  contem- 
plation of  those  who  isaned  the  schedule  that  the 
emtraotorwonld  make  a  snb-contraot  with  Stuart 
for  the  execution  of  the  granolithic.  But  in  the 
greet  bulk  of  cases  the  issneis  of  the  schedules 
nmply  meant  that  they  wanted  offers  to  supply 
the  thing  which  they  knew  by  the  name  '  grano- 
Uthio,'Tiz.,  a  concrete  of  Portland  cement  and 
granite  quite  ineapeotlTe  of  the  person  who  made 
it.  Indeed  they  issued  such  schedules  to  Tarions 
manofacturers,  including  pursuers  and  defen- 
ders, shewing  nnmistakeably  that  what  they 
meant  by  gnmolithie  was  the  thing  irrespective 
of  the  maker.  This  state  of  things  lasted  two  or 
three  years,  and  the  name  'granolithic'  thus 
came  into  general  use  as  a  name  for  the  thing 
{»oduoed,  Tiz.,  a  granite  concrete  irrespectiTe  of 
the  maker's  name.  No  doubt  in  places  where 
BO  other  granite  concrete  was  known  than  pnr- 
soeis'  the  name  '  granolithic '  was  only  in  oonnec- 
tion  with  pnrsneiB'  manufacture,  but  where  other 
manofacturers  made  the  same  thing,  architects 
and  others  asked  them  to  offer  for  it  under  the 
name  *  granolithic,'  and  the  offers  of  many  other 
offerers  besides  pnnners  were  accepted  in  such 
oareomstanoes.  In  some  quarters  there  seems  to 
hare  existed  a  mistaken  idea  that  the  thing  itself 
was  patented,  and  therefore  that  the  pursuers 
were  the  only  people  who  had  a  right  to  make  it. 
Mr  Purchas,  for  instance,  of  Worcester,  says  that 
if  he  had  got  defenders'  circular  he  would  have 
sappoeed  that  they  had  got  a  licence  from  pur- 
suers to  lay  granolithic  pavement.  But  this  was 
not  so  in  Olasgow,  where  a  number  of  manu- 
faetorera  have  competed  with  pursuers  for  con- 
tracts for  which  granolithic  was  wanted. 

"A  new  Act  having  passed  authorising  the 
registration  of  names  as  tiade-marks,  the  pur- 
suers on  29th  April  1884  applied  for  registra- 
tion of  the  word  'granolithic'  by  itself  as  a 
trade-mark,  ^riiiob  was  registered.  By  this  time, 
bowaver,  the  word  was  in  general  use  among 
ardiitectB,  builders,  and  measurers  as  applied  to 
the  manufacture  not  only  of  pursuers  but  of 
other  manufacturers. 

"In  these  circumstances  the  defenders  the 
Scottish  Val  de  Travers  Paving  Company  have 
iasned  to  their  trade  customers  the  ciroular  or 
klvertisemant.  Their  name  is  set  forth  boldly 
on  the  title-page.  After  describing  various 
modes  of  paving  and  concrete  which  they  manu- 
facture, they  go  on  to  say  on  their  second  page — 
'The  laying  of  granolithic  or  granite-faced  con- 
oreta  in  the  monolithic  form  receives  the  special 
attention  of  the  company.'  Again  on  page  3, 
under  tiieix  price  list,  tiiey  give  a  heading — 


'Oranolithic  or  Granite-faoed  Oonorete  Pave- 
ment,'which  they  then  describe,  and  of  which 
they  give  the  price. 

"  The  pursuers,  considering  the  defenders'  act 
in  'offering  to  supply  artificial  stone  pavement 
under  the  name  of  granolithic,  and  in  issuing 
circulars  and  price  lists  in  which  the  name  grano- 
lithic is  used  to  describe  a  particular  class  of  ar- 
tificial stone  pavement,'  an  infringement  of  their 
trade-marks,  have  raised  the  present  action  to 
have  them  interdicted  from  doing  so,  and  for 
damages.  They  do  not,  however,  ask  for  more 
than  nominal  damages. 

"Kow,  in  the  first  place,  it  falls  to  be  remarked, 
as  matter  of  fact,  that  there  is  really  no  question 
here  of  the  defenders  misleading,  whether  inten- 
tionally or  unintentionally,  any  person  whatever 
into  believing  that  they  were  getting  Stuart's 
article,  when  they  were  really  getting  the  de- 
fenders' article.  As  regards  the  offers  in  answer 
to  sohednles  sent  to  them,  the  issuers  knew  wqII 
that  what  they  would  get  from  the  defenders 
would  be  their  own  manufacture,  -not  Stuart's. 
As  regards  the  circular,  it  is  perfectly  plain,  and 
none  but  an  idiot  would  suppose  that  the 
granolithic  there  referred  to  was  anything  but 
defenders'  own  work.  Even  Mr  Stuart  himself 
cannot  say  that  it  would. 

"Nor  is  this  a  case  where,  though  the  original 
wholesale  buyers  of  an  article  are  not  deceived, 
subsequent  retail  buyers  may  be  deceived,  as  in 
the  oases  of  the  JBureka  shirt  {Ford  v.  Fo$ter, 
Ij.B.  Oh.  App.  viL  611),  and  the  Elephant  mark 
(JohMton  V.  Orr  Bvning,  7  App.  Oa.  219).  In 
these  oases  the  interdict  was  granted  because 
retail  buyers  might  be  deceived.  But  here  no 
such  question  can  possibly  arise.  The  article  is 
laid  down  as  between  parties  who  knew  well 
what  it  is  and  whose  it  is.  After  it  is  once  laid 
down  there  is  no  question  any  more  about  it ;  it 
does  not  pass  through  any  more  hands  at  aU. 
So  the  question  of  intentional  or  unintentional 
misleading,  whether  as  regards  the  original 
parties  contracting  or  any  other  purchaser,  falls 
to  be  eliminated  together.  Such  being  the  facts 
the  law  applicable  to  tbem  falls  to  be  consi- 
dered. 

"What  is  the  essence  of  the  right  to  the  exclu- 
sive use  of  a  trade-mark  7  The  answer  is  to  be 
found  in  the  remarks  of  Mr  Justice  Mellish,  in 
the  Eureka  case  above  quotedj  when  he  explains 
that  the  right  to  a  trade-mark  is  simply  a  trader's 
rigbt  to  prevent  his  being  cheated  by  other 
people's  goods  being  sold  as  bis  goods.  In  the 
same  case  it  is  laid  down  that  a  fancy  name 
originally  appropriated  by  a  maker  to  his  own 
peculiar  manufacture  may  become  pubUd  Jurit, 
so  that  anyone  may  use  it,  the  test  being, 
whether  the  use  of  it  has  ceased  to  deceive  the 
public  as  to  the  maker  of  the  article.  On  these 
two  principles  the  whole  law  of  trade^marks 
hangs,  and  the  various  decided  cases  may  be 
strung  on  them  like  beads  on  a  chain. 

"In  one  class  of  cases,  of  which  Seito,  L.B. 
Oh.  App.  i.  95,  and  Woihertpom,  L.B.,  H. 
of  L.,  V.  608,  are  types,  the  evidence  disclosed 
that  there  was  a  manifest  intention  by  the  use  of 
a  name,  Seixo  in  the  one  case,  Olei^eld  in  the 
other,  to  induce  purohasers  to  believe  that  they 
were  getting  an  article  made  by  the  parties 
originally  using  the  name,  when  they  were  really 
only  getting  an  article  made  by  imitators,  and 
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were  thna  misled,  to  the  original  maker's  dis- 
advantage.     Interdict  was  granted. 

"  In  a  second  class  of  cases  snob  as  Singer  t. 
Wil»(m,  L.B.  8  App.  Ca.  376,  and  DunnaehU 
(the  Olenboig  case),  10  B.  874,  the  intention  to 
deceive  was  not  so  manifest.  Bnt  it  was  held 
that  by  the  adoption  of  the  name  by  the  second 
puties  withont  any  intention  to  deceive,  buyers 
might  nevertheless  be  deceived,  and  that  the 
first  parties  had  a  right  to  protect  themselves 
against  the  loss  arising  from  such  a  misconcep- 
tion, by  asserting  their  exolnsive  right. to  the 
name.  Proof  of  actual  injury  was  not  required ; 
but  proof  of  a  reasonable  apprehension  of  injury. 
In  this  class  falls  also  to  be  placed  Singer  r. 
KimbaB  &  Marlon,  11  Maoph.  267 ;  for  thongh 
capable  to  a  hasty  reader  of  a  wider  interpreta- 
tion, the  House  of  Lords  in  Singer  v.  Loog, 
afterwards  quoted,  explain  that  this  is  the 
ground  on  which  that  judgment  can  be  upheld. 
In  these  oases  also  interdict  was  granted. 

"  In  a  third  class  of  cases,  sacb  as  Johnston  v. 
Orr  Bkring,  Ford  v.  Fotler  above  quoted,  and 
BMr  V.  Stock,  L.T.,  62  N.8.  123  (the  Sirathmore 
Blend  case),  Uie  original  buyers  from  the  second 
parties  co^d  not  have  been  deceived  into 
believing  that  the  articles  were  of  the  first  parties' 
manufacture.  They  knew  well  whose  goods  they 
were  getting.  Bat  then  the  general  public,  to 
whom  they  re-sold,  might  easily  be  deceived  into 
believing  that  they  were  getting  the  mannfaoture 
of  the  original  makers.  Here  also  interdict  was 
granted. 

"Bat  in  the  footth  dass  of  cases,  of  which 
Sing«r  y.  Loog,  8  App.  Ca.  15,  is  a  type, 
Uiere  was  nei^er  an  intention  to  deceive  nor 
any  reasonable  ground  for  apprehension  that 
any  purchaser  might  be  misled.  It  was  there 
held  that  a  trader  has  a  right  to  make  and 
sell  machines  similar  in  form  and  construction 
to  those  of  a  rival,  and  even  in  advertising 
to  refer  to  hia  rival's  machines  and  rival's  name, 
as  long  as  he  does  so  in  such  a  way  as  to  obviate 
any  reasonable  possibility  of  misunderstanding  or 
deception.  Be  is  not  allowed,  indeed,  to  pot  on 
his  machines  a  brass  plate  with  his  rival's  name, 
because  that  might  deceive  ordinary  retail  custom- 
ers ;  bnt  he  may,  in  advertisements  intended  only 
for  wholesale  traders,  and  that  would  not  be  likely 
to  come  into  private  hands,  advertise  his  goods 
associated  with  his  rival's  name,  as  Loog  did,  re- 
ferring to  '  our  Singer  Machine.'  The  reason  is, 
that  no  purchaser  of  the  class  to  whom  alone  these 
documents  were  issued  could  possibly  be  misled 
into  supposing  that  the  machines  they  referred 
to  were  the  Singer  Oompany's  Machines.  The 
Singer  Company  contended  that  deception  or  even 
unintentional  misleading  were  not  essential. 
But  as  Lord  Belbome  laid  down— "The  reputa- 
tion acquired  by  machines  of  a  particnlar  form 
or  construction  is  one  tiling  ;  the  reputation  of  the 
plaintiffs  as  mannfaotureni  is  another.  If  the 
defender  has  no  right  under  colour  of  the  former 
to  invade  the  lattm,  neither  have  the  plaintiffs 
nnder  colomr  of  the  latter  to  claim  in  effect  a 
monopoly  of  the  former.  If  the  defender  has 
a  right  to  make  and  sell  articles  similar  to  the 
plaintiffs,  he  has  a  right  to  say  so,  and  to  employ 
the  terminology  common  in  his  trade,  if  he  does 
this  in  a  fair,  distinct,  and  unequivocal  way.' 

"The  fifth  and  laat  category  is  where  a  name, 
originaUy  restricted  to  the  goods  of  a  particular 


manufacturer,  has  come  into  such  oommon  use  as 
to  be  pubUeijurii,  so  that  anybody  is  justified  in 
nsing  it  for  his  own  manufacture.  Such  a  poai- 
tion  of  matters  is  referred  to  in  several  of  the 
cases  already  quoted 

' '  Now,  the  present  case,  if  it  does  not  fall  undar 
the  last  category,  clearly  falls  under  the  fourth. 
There  is  neither  intention  to  deceive  nor  any  mis- 
leading at  all.  The  parties  getting  defender's 
offers,  or  getting  defenders'  circular,  knew  whose 
goods  were  offered  to  them;  so  the  first  and 
second  categories  are  excluded.  By  the  very 
nature  of  things  the  third  is  excluded,  as  thie 
article  under  consideration  cannot  pass  from  hand 
to  hand  like  Eureka  shirts,  but  when  once  laid, 
becomes  a  part  of  the  premises  and  there  is  an 
end  of  the  matter.  Adjusting  Lord  Selbome's 
words  in  Singer  v.  Loog  to  the  present  case — 
The  reputation  acquired  by '  a  concrete  formed 
of  crushed  granite  and  Portland  cement,  '  is  one 
thing,  the  reputation  of  the  pursuers  as  the  mann- 
f  acturers  of  it  is  another.  If  the  defanden  htm 
no  right,  under  colour  of  their  right  to  take  advan- 
tage of  the  former,  really  to  take  advantage  of  tba 
latter,  neither  have  the  pursners  a  right  nnder 
colour  of  defending  the  latter  to  claim  in  effect  a 
monopoly  of  the  tmrner.  As  the  defenders  have 
a  right  to  make  and  sell  a  concrete  similar  to  the 
pursuers,  they  have  a  right  to  say  so,  and  to 
employ  the  terminology  common  in  their  trade, 
if  tiiey  do  this  in  a  fair,  distinct,  and  unequivocal 
way.'  Here  the  fairness  and  distinctness  of  de- 
fenders' offers  and  circulars  is  undeniable.  In- 
terdict, therefore,  cannot  be  granted. 

"  The  defenders  indeed  go  farther,  and  main- 
tain that  the  position  of  matters  is  that  described 
nnder  the  last  category  of  all.  There  is  a  good 
deal  to  be  said  for  this  contention.  It  must  be  re- 
membered that  up  to  1884  a  fancy  name  alone  could 
not  be  registered  as  a  trade-mark.  Ctrancdithio 
was  not  till  then  a  registerable  trade-mark,  and  by 
that  time  it  was  in  pretty  common  use  by  arohi- 
tects,  measurers,  and  biJlders  as  a  name  for  con- 
crete of  crushed  granite  and  PorUand  cement 
irrespective  of  the  makers.  Now  a  word  in  oom- 
mon use  cannot  be  effectually  registered.  Against 
this,  on  the  other  hand,  it  may  be  argued  that  so 
far  at  least  as  manufacturers  were  concerned,  the 
use  of  the  word  was  in  general  only  a  half-hearted 
and  timid  sort  of  a  use,  as  of  something  for  which 
they  were  conscious  they  might  be  cidled  to  ae- 
count.  It  is  true  that  when  Stuart  &  Co.  knew 
that  any  manufacturers  were  openly  nsing  the 
word  on  their  own  account  they  have  taken  step* 
against  them.  Bnt  they  have  winked  at  its  oae 
by  architects  and  other  issuers  of  schedules  for 
fear  of  injury  to  themselves.  By  so  doing,  how- 
ever, they  have  more  and  more  ^owed  the  word 
to  come  into  general  ose.  For  when  the  partiw 
on  one  side  of  a  contract  are  allowed  to  nae  it  it 
is  impossible  to  excltide  the  parties  on  the  other 
side  from  doing  so. 

"  On  the  whole,  however,  the  Sheriff -Substitate 
prefers  to  base  his  judgment  on  the  ground  th»t 
the  case  comes  under  the  fourth  category,  t>»»t  qI 
Singer  v.  Loog.  The  word  '  granolithic '  is  per- 
haps in  that  stage  of  development  rather  than  the 
fuller  and  more  advanced  stage  of  the  fifth." 

The  pursueis  appealed,  and  argued — l%e  case 
must  not  be  dealt  with  as  a  trade-name,  in  which 
case  it  would  be  necessary  to  consider  the  use  to 
see  whether  it  was  calculated  to  deoeive,  bnt 
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■imply    as    a    tndo-mark   properly   registered. 
TFbe  ziame  was  one  priTate  to  the  porsoen  to 
begiii  ynOi,  and  between  1880  and  1884  no  one 
oonld  bave  nsed  it  withoat  tending  to  deoeive  on 
aM>ootuit  at  the  pnnaers'  regiatxatton  under  the 
X876  Act     Section  76  of  the  Patents,  Designs, 
and  Trado-Marks  Aot  1883  provides  that  gnbjeot  to 
the  pzoTisions  of  the  Act  registration  shall  confer 
on  ttie  registered  owners  the  exclosiTe  right  to 
oae    the  trade-mark.      After  1884,  then,   when 
xegistmtion  was  effected  nnder  this  Act,  Uie  pnr- 
saers  got  the  ezoInmTe  ose  of  the  name,  and  from 
that  date  such  oironlars  as  the  defenders'  were 
ill^rsL      The  pnrsners  oonld  establish  the  two 
propoeitionB  which  were  essential  to  the  idea  of 
"exolaaiTe  right"  in  the  sense  of  the  statute — 
(I^  ThaX  the  trade-mark  had  not  at  the  date  of 
T^;istrati«Hi  become  pviUei  juris,  or  In  common 
use,    and  (2)  that  it  had  not  been  infringed. 
There  was  no  real  distinction  to  be  drawn  be- 
tween  adTertisements  and  cironlars  containing 
tfeie  trmde-maik  and  a   trade-mark    used    upon 
the  machine  sold,  the  one  being  jost  as  likely  to 
be  as   iojnrions  as  the  other,  and  it  was  not 
neeeaaary  for  the  pursuers  to  aver  or  proye  fraud 
in  order  to  obtain  protection  for  their  trade- 
mark— Singer  r.  WOion,  Novembm  and  Decern- 
ber  1877,  2  L.R,  Ch.   Div.  434,  and  8  L.B., 
App^    Oa.  377,  especially  the  opinion  of  Lord 
Chuns,  p.  889.     Section  76  of  the  1883  Act  pro- 
yides  that  registration  of  a  trade-mark  shall  be 
prima  fade  evideDoe  of  the  exclusive  use  of  a 
trade-mark,  and  shall,  after  the  expiration  of  Ave 
yetua  from  the  date  of  registration,  be  oonclusive 
eridence  of  right  to  the  exelusive  use  of  the 
trade-mark,  subject  to  the  proTisions  of  the  Act. 
While  it  might  be  competent  to  OTeroome  the 
presomption  by  action  here  other  than  the  statu- 
tory action  of  section  90,  yet  for  the  purposes  of 
a  mere  possessory  question  such  as  interdict,  the 
prima fiteietaxXot  registration  must  rule,  and  the 
questian  of  the  pursuers'  exdnsiTe  right  was  not 
DOW  open  to  challenge. 

The  defenders  replied — The  Acts  did  not  allow 
a  person  to  take  any  word  to  their  ezolnsive  use. 
8nb-aectiou  c  of  clause  64  of  the  1883  Act  pro- 
Tided  that  a  trade-mark  must  consist  of  "a  dis- 
tinctive device,  mark,  brand,  heading,  label, 
ticket,  or  foncy  word  or  words  not  in  common 
use."  It  was  laid  down  in  Leonard  dt  EUit  v. 
WMi,  February  1854, 26  L.B.,  Ch.  Div.  288,  that 
a  distinctive  word  within  the  meaning  of  the  Act 
must  be  a  word  intended  to  distinguish  the  article 
manufactured  by  one  person  from  similar  articles 
manufactured  by  others,  and  not  a  word  merely 
deacriptive  of  the  articles  themselves.  The  word 
here  was  merely  descriptive  of  a  particular  kind 
of  stone  which  was  in  common  use  in  commercial 
circles.  The  pursuers'  trade-mark  was  thus  bad 
as  lacking  two  essentials  of  the  statute.  But 
further,  the  defenders  did  not  advertise  the  stone 
under  any  name  which  could  create  a  reasonable 
possibiiity  of  misunderstanding  or  deception — 
Singer  v.  Loog,  December  1882,  8  L.B.,  App. 
Oa.  IS. 

At  advising — 

LosD  JvanoB-CuDtx— In  this  case  the  Sheriif- 
Sabstitutehasapplied  himself  to  the  subject-matter 
of  diqiute  with  vwy  great  care,  and  in  his  very 
able  note  has  fully  explained  the  grounds  of  the 
judgment  which  he  has  delivered.    Without  say- 


ing that  I  altogether  agree  vrith  all  the  obaerva- 
tions  he  has  made  in  his  note,  I  think  substantiallx 
the  judgment  is  perfectly  right,  and  that  on  the 
gronnds  which  he  has  fully  explained.  I  can 
express  my  own  view  very  shortly. 

This  is  not  an  action  nnder  the  Act  of  1876  for 
the  vindication  of  a  trade-mark  exhibited  by  a 
design  or  a  device.  It  is  an  action  in  respect  of 
an  aUeged  violation  or  infringement  of  a  trade- 
name, used  as  a  trade-mark,  and  registered  nnder 
the  Statute  of  1888.  Now,  from  the  necessities 
of  the  case  the  questions  which  might  arise  nnder 
the  former  Act  as  to  the  use  of  trade-marks  upon 
goods  or  packages,  which  cannot  very  well  be 
used  at  all  without  an  intention  to  deceive,  are 
very  different  from  questions  arising  under  the 
Act  of  1888,  by  whi<^  a  word  or  a  name  may  be 
adopted  in  place  of  a  device  or  design  with  the 
view  of  distinguishing  the  goods  of  a  particular 
manufacturer.  It  will  depend  very  much  on  the 
nature  of  the  name  nsed  as  to  the  law  which 
would  be  applicable,  or  may  be  applicable,  in  the 
determination  of  a  caoe  like  this  for  the  vindica- 
tion of  that  name  as  a  trade-name.  Mr  Stuart, 
who  manifesUy  deserves  great  credit  for  his  in- 
vention in  regard  to  these  flagstones,  has  appar- 
ently made  a  considerable  reputation,  and  has 
acquired  a  very  considerable  business.  After  a 
deal  of  elaboration,  after  having  previoualy 
registered  under  the  Aot  of  1876  a  trade-mark 
which  embraced  the  design  of  a  shield  and  the 
word  "Oranolithic,"  after  a  lapse  of  some  years 
be  abandoned  that  device  or  design,  and  as  the 
Aot  of  1883  permitted  him  to  register  the 
trade-name  as  his  trade-mark,  he  in  the  year 
1884  registered  the  name  "Granolithic"  as 
his  trade-mark.  I  think  he  was  entitled  to  do 
that — at  all  events,  I  do  not  think  that  any  ques- 
tion is  raised  here  as  to  whether  that  was  or  was 
not  legal  under  the  statute.  But  it  is  quite  dear 
that  the  word  "  granolithic"  was  capable  of  being 
used  and  indeed  was  nsed  as  a  descriptive  word  as 
well  as  the  trade-mark  of  Mr  Stuart  It  appears 
also  that  the  word  had  been  extenaively  used  for 
several  years  before  1884,  not  as  the  trade-mark 
of  Mr  Stuart  only,  but  as  descriptive  of  a  parti- 
cular species  of  pavement  which  was  current  in 
commercial  circles,  and  which  was  perfectly  well 
known  to  architects  and  builders,  and  nsed  by 
tbem  constantly.  If  it  were  necessary  in  this 
case,  and  I  do  not  think  it  is,  I  should  have  held, 
that  as  far  as  that  was  used  by  the  public,  that 
was  all  that  was  requisite  for  the  defence  in  this 
case.  I  think  the  defenders  have  made  that 
oat  quite  reasonably,  and  I  do  not  think  it  detracts 
from  the  very  larg6  body  of  practical  evidence 
that  we  have  here  that  some  builders  still  con- 
sider the  word  to  belong  to,  and  to  be  de- 
scriptive solely  of,  Mr  Stuart's  manufacture. 
That  there  ia  a  very  large  body  of  the  trade  who 
did  not  so  consider  it  is  quite  certain.  I  should 
rather  be  disposed,  if  it  were  necessary,  to  have 
held  that  it  was  in  public  use  before  the  registra- 
tion in  1884,  but  I  do  not  think  it  necessary  to 
hold  that.  And  what  I  would  base  my  judgment 
on  would  simply  be  this.  If  a  man  adopts  for 
registration  under  the  Act  of  1888  a  name  which 
is  simply  descriptive — a  name  which  describes  a 
certain  mode  of  manufacture — ^we  must  look  very 
closely  to  the  alleged  infringement,  and  if  the 
alleged  infringement  is  only  the  use  of  the  name 
as  descriptive  of  an  article  or  manufacture,  I  do 
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not  think  that  it  ia  an  infringement  for  which  the 
remedy  songht  can  be  given.  Now,  that  is  the 
general  opinion  I  have  come  to  on  this  question. 
It  admits  no  donbt  of-  a  good  deal  of  argument, 
but  I  am  very  much  moved  by  the  opinion  of 
Lord  Selbome  in  the  case  of  Singer  v.  Loog, 
which  I  have  had  an  opportunity  of  seeing,  where 
the  distinction  I  have  indicated  was  nrged.  Lord 
Selborne  says — "The  reputation  acquired  by 
machines  of  a  particular  form  or  construction  is 
one  thing,  the  reputation  of  the  plaintiffs  as 
manufacturers  is  another.  If  the  defender  has 
no  light  under  colour  of  the  former  to  invade  the 
latter,  neither  have  the  plaintiffs  nnder  colour  of 
the  latter  to  claim  in  effect  a  monopoly  of  the 
former.  If  the  defender  has  a  right  to  make  and 
sell  articles  similar  to  the  plaintiffs,  he  has  a 
right  to  say  so,  and  to  employ  the  terminology 
common  in  his  trade,  if  he  does  this  in  a  fair, 
distinct,  and  unequivocal  way."  I  think  in  the 
present  case  the  mere  entering  of  the  word 
"  granolithic"  in  the  circular  of  the  defenders, 
where  they  are  simply  stating  what  it  is  they  are 
prepared  to  furnish  to  the  public,  ia  not  an  adop- 
tion of  any  trade-mark  whatever,  but  is  simply 
the  reasonable  description  of  the  article  itself, 
and  a  description  of  that  article  which  was  quite 
current  in  the  market  for  years  before  this  trade- 
mark was  registered.  Therefore  I  am  for  up- 
holding the  Sheriff's  judgment. 

Lord  Youmo — I  am  of  the  same  opinion,  and 
substantially  on  the  same  grounds.  The  case  as 
presented  to  us  on  the  record  lies  within  a  very 
narrow  compass  indeed.  The  pursuers  ask  tiiat 
the  defenders  shall  be  interdicted  "from  using 
the  word  granolithic  or  any  imitation  thereof  in 
connection  with  the  manufacture  and  sale  of 
artiflcial  stone  pavements,  or  otherwise  infringing 
the  pursuers'  registered  trade-marks."  The 
meaning  plainly  is,  thereby  or  otherwise  infring- 
ing the  registered  trade-marks  of  the  pursuers. 
I  say  so  in  order  to  make  the  obserration  that 
the  action  concerns  the  alleged  illegal  use  of  a 
trade-mark,  and  nothing  else,  the  prayer  of  the 
action  being  to  interdict  the  defender  from 
nring  a  certMn  word  in  connection  with  a 
certain  manufacture,  and  therefore  "  or  other- 
wise infringing  the  pursuer's  registered 
trade  -  marks,"  is  a  rather  loose  expression, 
because  the  pursuer  has  two  registered  trade- 
marks. They  are  both  presented  to  us  as 
registered.  With  respect  to  the  first,  although 
it  gives  rise  to  an  observation  which  I  shall  make 
immediately,  we  need  take  no  account  of  it  so 
far  as  the  complaint  and  remedy  are  concerned, 
for  there  is  no  allegation  that  that  was  used  by 
the  defender ;  it  consists  of  a  lion  supporting  a 
shield,  and  on  the  shield  are  the  words  "Stuart's 
granolithio."  The  other  registered  trade-mark 
consists  of  {he  word  "Oranolithio"  alone. 
That  word  alone  is  said  to  have  been  ille- 
gally used  by  the  defenders.  "The  pursuers 
have  recently  learned  that  the  defenders  have 
been  offering  to  supply  artificial  stone  pave- 
ments nnder  the  name  of  'granolithic,'  and 
have  issued  circulars  and  price  lists  in  which 
the  word  'granolithic'  is  used  to  describe  a 
particular  class  of  artificial  stone  pavement." 
What  I  have  thus  read  is  the  only  charge  against 
the  defenders  in  the  way  of  complaint  of  having 
violated  the  pnrauer's  right,  and  it  ia  obvious 


that  it  refers  to  the  second  registered  trade-mark, 
and  to  that  alone.  The  case  then  which  is  pre- 
sented to  us  is  this— that  the  word  "granolithic" 
is  a  good  trade-mark,  well  registered,  and  that 
the  pursuers  alone  may  lawfully  use  it,  and  that 
the  defenders  have  unlawfully  used  it,  and 
against  the  pursuers'  legal  right  made  use  of  it. 
The  pursuer's  case,  therefore,  depends  upon 
these  propositions,  both  of  which  the  defenders 
contest — first,  that  the  word  "granolithic," 
registered  as  it  has  been,  is  a  good  trade-mark ; 
and  second,  that  the  defender  has  used  it.  I  say 
the  defenders  have  denied  both  of  these  pro- 
positions. The  pnisners  must  maintain  them, 
and  satisfy  the  Oourt  that  they  are  both  well 
founded,  or  they  cannot  succeed.  If  it  is  a  good 
trade-mark,  and  the  defenders  have  used  it,  the 
pursuers  must  succeed — I  mean  if  they  have  used 
it  in  the  sense  in  which  a  trade-mark  can  he 
used.  If  it  ia  not  a  good  trade-mark,  or  if  the 
defenders  have  not  used  it,  the  pursuers  must 
fail.  I  do  not  think  the  case  presents  any  other 
questions  than  these. 

Thus  the  first  question  we  have  to  consider  is. 
Is  it  a  good  trade-mark?  In  considering  that 
question  the  first  trade-mark  registered — regis- 
tered four  years  ago — affords  an  illustratioD. 
The  statute  of  1883,  which  is  substantially  the 
same  as  its  predecessors  in  this  respect,  makes 
this  provision  (clause  6i) — "  For  the  purposes  of 
this  Act  a  trade-mark  must  consist  of  or  oontaio 
at  least  one  of  the  following  essential  particulars. 
A  name  of  an  individual  or  firm  printed,  im- 
pressed, or  woven,  in  some  particidar  <xt 
distinctive  manner."  I  stop  here  jnst  to  observe 
that  the  first  registered  trade-mark  of  the 
pursuers  complied  with  this  exactly — "A  name 
of  an  individual  or  firm  printed,  impressed,  or 
woven,  in  some  particular  and  distinctive  man- 
ner." It  was  imprinted  in  a  particular  and 
distinctive  manner  by  being  put  upon  a  shield 
held  up  by  a  lion.  I  make  this  further  observa- 
tion that  that  first  essential  particular— or  we 
may  give  them  as  essential  particulars — ^plainly 
signifies  a  mark,  something  capable  of  being 
impressed  upon  goods,  oz  upon  a  case  containing 
goods.  The  name  of  an  individual  or  firm,  not 
spoken  it  is  true,  but  accompanying  the  goods 
on  a  representation  that  these  are  the  goods  of 
that  individual  or  firm,  but  printed,  impressed, 
or  woven  in  some  particular  or  distinctive  man- 
ner. That  entirely  corresponds  with  my  idea  of 
a  trade-mark,  and  is  in  accordance  with  the 
judgment  which  we  were  referred  to,  of  the  late 
Master  of  the  Bolls,  Sir  George  Jessel,  that  a 
trade-mark  does  not  consist  of  a  name  or  anything 
else  which  may  be  spoken  or  written,  but  of 
something  printed,  impressed,  or  woven  in  some 
particular  and  distinctive  manner.  The  next 
alternative  is,  "  a  written  signature  or  copy  of 
a  written  signature  of  the  individual  or  firm  «p- 
plying  for  registratiop  thereof  as  a  trade-mark." 
Then  third— and  this  is  the  alternative  or  essen- 
tial particular  with  which  we  are  immediately 
interested  here  in  considericg  the  validity  of  the 
second  trade-mark  registered  by  the  pursuer — 
"  or  a  distinctive  device,  mark,  brand,  heading, 
label,  ticket,  or  fancy  word  or  words  not  in  com- 
mon use."  Now,  I  think,  here  again,  in  accord- 
ance with  what  I  have  said  already,  and  with  the 
nature  of  the  subject,  it  is  a  device,  mark,  brand, 
heading,  and  so  on,  somehow  impressed  upon 
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goods  or  npon  packages  containing  goods  and 
accompanying  them.  The  validity  of  this  trade- 
mark—{I  am  not  speaking  npon  the  use  of  it 
just  now) — is  challenged  by  the  defenders  upon 
the  giooDd  that  the  mere  word  "  gianoUthic"  is 
not  a  distinctive  device,  and  is  not  a  word  whioh 
at  the  date  of  registration  in  18S4  was  not  in 
common  nae,  bnt  was  a  word  in  common  use  as 
the  name  of  a  particular  article  which  it  denoted, 
and  therefore  referring  to  clause  76  of  the 
statate,  while  admitting  that  the  registration 
is  prima  fade  evidence  of  its  being  a  par- 
tieolar  mark,  yet  it  is  only  prima  facie  evi- 
dence, and  when  a  complaint  is  directed 
against  the  defenders  for  having  used  it,  they 
are  entitled  to  point  ont  against  that  complaint 
that  it  is  not  a  distinctive  device,  and  is  not  even 
a  word  which  was  not  in  common  use  at  the  date 
of  regiatratioiu  And  here  again,  the  first  regis- 
tered trade-mark  of  the  pursuer,  which  it  is  in- 
stmctive  to  note  is  applicable  to  the  very  same 
thing  and  manufacture,  is  illustrative,  and  might 
be  referred  to  with  propriety,  for  although  it 
appears — at  least  I  think  it  does — that  the  pur- 
suers were  the  iirst  persons  who  applied  the  name 
"  granolithic,"  which  is  strictly  a  descriptive  name, 
to  this  commodity,  yet  they  did  not  originally 
assert  any  exclusive  right  to  ose  the  name  which 
they  were  the  first  to  publish.  The  article  which 
that  name  was  meant  to  describe  bad  been  manu- 
faetored  pretty  extensively  before,  and  had  gone 
by  a  variety  of  names.  "Qranite  concrete," 
which  is  a  descriptive  name,  is  not  infrequent; 
"granitic"  and  "granoline"  have  also  been 
applied  to  it.  And  a  variety  of  names  have,  in 
short,  been  used  to  describe  this  article.  The 
panoer  somehow  stumbled  npon  this  particular 
name.  He  consulted  some  Qreek  scholars,  or 
aome  Greek  scholars  were  consulted  for  him. 
Their  advice  seems  to  have  been  quite  properly 
and  soocessfnlly  rejected,  and  not  acted  npon  at 
all.  The  name  stumbled  upon  was  the  com- 
poata  bnt  still  strictly  descriptive  name  "  grano- 
litbio,"  connoting — if  one.may  use  the  expression 
without  being  thought  ataU  pedantio— connoting 
the  qnalities  of  the  article,  tiiat  it  was  artiftci^ 
stone  made  of  granite.  The  two  words  out  of 
vUeb  the  composite  word  was  made  were  the 
Latin  word  granum,  I  suppose,  and  the  Greek 
word  UOtot.  These  two  are  connected  together 
by  the  oonneeting  vowel  "o."  There  is  some 
carious  evidence  Sboni  its  having  been  originally 
"i"and  changed  into  "o"by  mistake.  Well 
there  may  be  some  rule  for  connecting  "  gran  " 
with  "lithic"  by  the  vowel  "i"  rather  than  the 
vowel  "o,"  but  I  am  not  aware  of  it.  I  am  not 
aware  of  any  role  for  connecting  vowels  except 
the  one  which  will  produce  the  most  euphonious 
sound.  We  are  quite  familiar  with  Latin  and 
Greek  words  being  compounded  into  one  in  this 
way,  and  also  with  Saxon  and  Greek  words  being 
joined  by  some  connecting  vowel  in  the  same 
way.  'ihsK  is  a  familiar  extupple  in  the  case  of 
"gasometer."  I  suppose  "gas"  is  a  Saxon 
word — at  least  it  is  not  Greek.  At  all  events 
the  oonneoting  vowel  there  is  "o."  The  word 
is  ended  by  the  Greek  "metron."  Another 
word  similarly  illustrative  is  "gasogene,"  indi- 
cating not  a  very  old  machine — a  machine  for 
making  soda  water.  The  same  thing  is  observed 
here,  the  connecting  vowel  being  an  "o"  before 
the  "gen."  It  just  means  the  genesis  of  gas — a 
voti.  zzm. 


thing  for  making  gas.  Well,  this  "granolithic  " 
was  not  an  unhappy  name,  and  as  they  were 
fluctuating  about  this  article  which  it  denoted,  it 
seemed  to  take  people's  fancy.  I  say,  it  appears 
very  clearly  from  Mr  Stuart's  original  registra- 
tion of  a  trade-mark  that  he  was  claiming  no  pro- 
perty in  the  name,  bnt,  on  the  contrary,  distinctly 
proclaiming  it  that  it  was  a  thing  at  the  service 
of  anybody,  just  as  most  people  who  stumble 
upon  a  happy  word  make  the  public  a  present  of 
it ;  for,  complying  with  the  statute,  he  registered 
it  with  his  individual  name,  printed,  impressed, 
or  woven  in  a  particular  and  distinctive  manner. 
"  I  call  by  this  name  my  manufacture" — he  may 
be  imagined  to  say — "whioh  anybody  may  make 
better  or  worse.  I  have  no  patent,  bnt  I  claim 
that  my  manufactured  article  shall  be  distinguished 
by  my  name  stamped  upon  a  shield  upheld  by  a  lion 
in  the  face  of  the  public  " — "Stuart's  Granolithic. " 
He  put  the  shield  and  the  lion  there  to  distinguish 
his  granolithic  from  other  people's  granolithic. 
The  word  comes  into  common  use  in  thatway.  We 
have  that  in  evidence.  The  manufacture  of  the 
article  is  progressive.  Other  manufacturers  are 
at  the  same  time  engaging  in  it.  Architects  and 
builders  put  the  name  into  t^eir  specifications  and 
contracts.  And  then  after  four  years,  when  it 
had  been  in  common  use,  contracts  made  with 
reference  to  it,  and  specifications  with  that  name 
sent  out  to  the  pursuer  as  one  of  the  manufac- 
turers of  the  article  and  to  other  people,  and 
competing  offers  being,  I  suppose,  received,  in 
1884,  four  years  afterwards,  it  occurs  to  Mr 
Stuart  to  secure  if  be  can  the  exclusive  use  of 
the  name  "granolithic."  I  think  it  was  then  in- 
competent for  him  to  do  so,  and  I  think  farther 
that  the  name  was  not  then  sufficiently  distinctive. 
He  might  well  have  been  content  with  his  dis- 
tinctive trade-mark,  which  certainly  was  not  in 
common  use — a  lion  and  shield  and  "Stuart's 
Granolithic."  That  lion  and  shield,  which  may 
be  considered  superfluous,  and  Stuart's  Grano- 
lithic were  a  good  trade-marl^  and  would  have 
completely  protected  his  manufacture.  But  I 
am  disposed  to  think  that  this  ' '  Granolithic  "  is 
not  a  good  trade-mark,  and  that  upon  the  ground 
that  it  was  distinguished  from  the  first  only  in 
these  two  respects — fatal  respects  as  it  seems  to 
me— that  it  was  not  distinctive,  and  that  the  name 
was  then  in  conunon  use. 

But  then  the  defenders  further  say — that  is 
sufficient  for  the  decision  of  the  case  if  that  view 
be  sustained — but  they  say  in  addition,  "  I  never 
used  your  trade-mark.  The  mark  which  I  put 
npon  my  goods  is  '  granitic, '  and  I  never  put 
'granolithic'  on  them.  You  do  not  allege  that 
I  ever  put  on  the  distinctive  trade-mark  which 
you  registered  first,  although  you  comprehended 
that  in  the  prayer  of  your  application.  Ton  do 
not  suggest  that  I  did  that,  but  yon  say  I  used 
'granolithic.'  Now,  I  never  did  use  that  word 
'  granolithic,'  and  the  frequent  use  you  complain 
of  is  not  frequent  use  of  your  trade-mark  at  all." 
The  averment  in  article  6  your  Lordships  will  re- 
member— "The  pursuers  have  recently  learned 
that  the  defenders  have  been  offering  to  supply 
artificial  stone  pavements  under  the  name  of 
'granolithic,'  and  have  issued  circulars  and 
price  lists  in  whioh  the  word  '  granolithic '  is  used 
to  describe  a  particular  class  of  artificial  stone 
pavement."  Now,  offering  to  supply  goods 
ordered  as  granolithic,  or  for  which  an  offer  was 


HO.  II. 


Digitized  by 


Google 


18 


The  Scottish  Law  Beporter.—  FoL  XXIIl. 


rseot.  Tal  de  Travers  Par.  Co., 
L  Oct.  U,  188 ». 


requested  as  graaoUtbio,  whether  the  offer  or  the 
answer  to  that  request  be  made  by  word  of  mouth 
or  by  letter,  does  not  at  all  oorrespond  with  any 
idea  I  ever  heard  of  infringing  a  trade-muk.  I 
do  not  infringe  a  trade-mark  by  saying,  I  supply 
granolithia  I  may  invade  the  party's  right  other- 
wise, but  I  do  not  use  a  trade-mark.  The  pur- 
suer seeks  to  interdict  the  defenders  from  using 
bis  trade-mark.  But  they  do  not  use  his  trade- 
mark by  speaking  the  word.  They  do  not  use  a 
trade-mark  at  all.  I  entirely  agree  with  what  the 
Master  of  the  Bolls  says  in  regard  to  the  distinc- 
tion which  must  here  be  drawn.  Indeed  I  never 
heard  of  anything  to  the  contrary.  The  allega- 
tion of  use  is  made  more  precise  and  specific  by 
referring  to  the  circulars  and  price  lists.  The 
circular- we  were  referred  to  was — "The  laying 
of  granolithic  or  granite-faced  concrete  in  the 
monolithic  form  for  foot-pavement,  playgrounds, 
court-yards,  stables,  byres,  workshop  and  store 
floors,  &o.,  &o.,  receives  the  special  attention  of 
the  company."  Now,  it  is  a  startling  proposition 
to  me  to  say  that  is  using  a  trade-mark.  It  is  no 
use  of  a  trade-mark  at  all.  It  is  certain  that 
architects  and  builders  were  in  the  habit  of 
specifying  for  a  granolithic  pavement.  They  chose 
to  call  it  so,  but  by  calling  it  they  were  not  using 
anybody's  trade-mark.  Galling  it  by  that  name 
they  went  to  the  defenders  for  an  offer  to  supply 
it,  I  suppose  ;  indeed  they  certainly  might  go  to 
the  pursuers  at  the  same  time  and  say,  there  is  a 
certain  amount  of  granolithic  pavement  which  we 
desire  to  have  executed,  what  will  you  do  it  for  ? 
They  sent  the  same  specification  to  the  defenders 
and  asked  them  what  they  would  execute  it  for. 
And  really  the  proposition  involved  in  this  com- 
plaint is  that  the  pursuers'  trade-mark  is  violated 
by  the  defenders  answering  that  request — saying 
that  they  are  willing  to  supply  the  article  which 
the  architect  and  builder  calls  "  granolithic"  at  a 
certain  cost.  Now,  I  cannot  assent  to  that.  I  do 
not  think  that  by  doing  that — answering  any  such 
request — he  is  using  tiie  pursuers'  trade-mark  at 
all. 

I  do  not  need  to  consider  the  question  whether 
it  is  violating  the  defenders'  right  in  another 
respect,  either  fraudulently  or  innocently,  to 
palm  off  their  goods  as  the  pursuers',  or  fraudu- 
lently or  innocently  mislead  the  pubUo  into 
the  belief  that  they  are  supplying  the  pursuers' 
goods.  That  is  not  the  case  presented  to  us 
here.  It  is  the  illegal  use  of  a  trade-mark.  But 
if  I  had  to  consider  that  other  question,  I  should 
think  it  almost  too  clear  for  argument  that  the 
defenders  were  doing  nothing  whatever  of  that 
character — of  the  character,  I  mean,  of  palming 
off  their  goods  as  the  goods  of  the  pursuers,  or 
deluding  or  misleading  the  public  innocently  or 
otherwise  into  the  belief  that  the  goods  they 
supplied  were  the  goods  of  the  pursuers'  manu- 
facture. There  is  no  room  for  such  a  suggestion 
at  all,  and  the  pursuers'  own  witnesses  negative 
the  notion,  as  any  sensible  man  to  whom  the 
question  is  put  must  negative  it, — the  notion 
that  if,  seeing  this  advertisement,  they  went  to  the 
defenders  to  lay  granolithic  pavement,  they 
would  suppose  they  were  getting  the  pursuers' 
goods.  There  is  no  room,  I  say,  for  any  supposi- 
tion on  the  subject.  If  I  ordered  the  defenders 
to  make  it  and  lay  it,  I  know  that  they  make  it 
and  lay  it,  and  not  the  pursuers.  There  is  no 
case  of  that  kind,  and  really  that  general  law. 


although  it  is  only  upon  a  sfMoial  branch  of  it 
that  the  present  action  is  founded,  is  at  the  bot- 
tom of  the  whole  matter — for  a  trade-mark  is  just 
a  particular  or  speoial  branch  of  the  general  law, 
which  affords  reasonable  protection  to  any  manu- 
facturer that  he  shall  not  be  deprived  by  others 
of  the  legitimate  advantage  of  the  reputation 
which  his  manufacture  has  acquired.  The  law 
will  always  protect  that  advantage,  and  the  law  of 
trade-mark,  with  special  rules  superinduced  by 
statute,  just  emphasises  and  makes  more  readily 
workable  in  particular  cases  that  general  law. 
Stamp  your  goods,  or  impress  them  or  what 
contains  them  with  some  mark,  and  we  shall 
protect  you  in  the  exclusive  use  of  it ;  we  will 
allow  nobody  else  to  put  that  mark  on  his  own 
goods.  That  is  a  summary  of  the  law  of  trade- 
mark. It  is  founded  on  the  principle  that  every 
manufacturer  is  entitled  to  the  Intimate  pro- 
perty arising  from  the  reputation  which  goods  of 
his  manufacture  acquire. 

Upon  the  whole  matter,  agreeing  with  your 
Lordship,  and  substantially  upon  the  same 
grounds,  I  think  we  must  uphold  the  judgment 
of  the  Sheriff.  If  I  were  to  put  my  opinion  and 
what  I  think  is  our  judgment  precisely,  it  would 
be  thus,  that  this  is  not  a  good  trade-mark,  and 
that  even  if  it  were  the  defenders  have  taken  no 
illegal  use  of  it. 

XjOBD  OBAioHiiiii — I  agree  with  the  Sheriff-Sub- 
stitute in  thinking  that  the  grounds  of  the  present 
action  have  not  been  made  good,  and  oouseqnently 
I  am  of  opinion  that  this  appeal  ought  to  be  dis- 
missed. 

The  circumstances  lie  within  a  small  oompass. 
The  appellant  and  the  respondent  have  both  been 
using  the  word  "  granolithic"  for  the  purposes  of 
their  businesses,  and  the  appellants,  who  are  pur- 
suers of  the  action,  now  lay  claim  to  a  right  to 
the  exclusive  use  of  that  word,  and  ask  the  Court 
to  grant  interdict  against  its  use  by  the  respond- 
ents, who  are  the  defenders.  The  pretensiona  of 
the  appellants  are  rested,  first,  on  the  ground  that 
"granolithic"  is  a  word  which  has  become  their 
property,  because  by  virtue  of  registration  sub- 
sequent to  the  passing  of  the  Patents,  Designs, 
and  Trade-Marks  Act  1883  (46  and  47  Vict.  o.  57) 
the  word  has  become  a  trade-mark ;  and  secondly, 
because  the  use  of  the  word  by  the  defenders  for 
any  purposes  of  their  business  is  an  encroachment 
on  the  appellants'  rights  in  the  premises.  Should 
the  Court  be  of  opinion  either  that  the  word  was 
not  made  a  trade-mark  by  registration,  or  that 
the  use,  such  as  it  is,  taken  by  the  respondents  is 
not  an  encroachment,  the  appellants'  action  must 
fail.  My  ground  of  judgment  is,  that  the  word 
which  is  in  controversy  has  not  been  made  a 
trade-mark  of  the  appellants,  and  that  conse- 
quently their  claim  to  property  in  that  word  is 
unfounded.  A  condition  upon  which  a  word  may 
be  raised  to  the  rank  of  a  trade-mark,  as  provided 
for  by  section  64,  sub-section  c,  of  the  statute,  ia 
that  the  word  prior  to  registration  has  not  been 
in  common  use.  There  is  no  dispute  that  this  is 
a  condition,  but  there  is  a  controversy,  and  a  keen 
controversy,  on  the  question  whether  the  word  is 
proved  to  have  been  in  common  use.  There  are 
witnesses,  and  numerous  witnesses,  on  both  sides, 
but  the  conclusion  to  which  I  have  come  is  that 
at  which  the  Sheiiff-Substitnte  has  arrived. 
Common  use  as  employed  in  the  statute  does  not 
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neoesmrily  import  that  the  word  mnst  hare  been 
OMd  oommonly  by  all  members  of  the  commniuty, 
or  by  people  in  all  parts  of  the  oonntry.  What 
ia  enongh  in  my  opinion  to  establish  common  ose, 
in  the  sense  of  the  statute,  is  this,  if  it  shall  be 
shovn  that  the  word  has  been  oommonly  used  by 
persons  who  had  occasion  to  nse  it,  and  who  are 
connected  more  or  less  directly  with  the  use  of 
the  commodity  to  which  the  word  has  been  ap- 
plied. If  architects,  builders,  masons,  and  others 
eonoeraed  with  the  laying  down  or  with  the  nse 
in  other  ways  of  cement  or  concrete,  and  were  in 
the  habit,  prior  to  April  1884,  when  the  word  was 
registered  by  the  appellants,  of  using  "giano- 
lithio"  KB  a  word  descriptive  of  the  commodity 
manofaotured,  not  by  the  pnrsners  only  but  by 
othera,  I  cannot  doubt  that  all  has  been  established 
vUch  was  necessary  to  render  "  granolithic"  a 
word  which  by  virtae  of  registration  could  not  be 
made  a  trade-mark.  This  is  my  view  of  the 
interpretation  of  the  words  "common  nse,"  bat 
I  may  add  that  even  if  it  were  necessary  to  prove 
a  wider  nse  than  that  which  in  my  opinion  is 
■ofBcient  to  fill  up  the  definition,  there  would,  in 
the  eTtdence  that  has  been  led,  be  enough  to  show 
that  the  statutory  condition  had  not  been  fnl- 
6Ued.  The  weight  of  evidence,  as  I  think,  is  in 
favoar  of  the  contention  of  the  respondents,  and 
that  is  the  view  of  the  matter  which  npon  this 
sabject  has  been  adopted  by  the  Sheriff-Snbsti- 
tote.  For  that  reason  I  approve  of  his  judg- 
ment. 

This  is  enongh  for  the  present  case,  and  there- 
fore I  refrain  from  saying  anything  either  upon 
the  second  of  the  questions  I  have  particularised, 
or  npon  any  subsidiary  question  which  was  raised 
in  the  course  of  the  argument  upon  this  appeaL 

IiOBD  Bdthufubo  CI.ABK— I  also  am  of  opinion 
tbftt  the  judgment  of  the  Sheriff-Substitute  ought 
to  be  afllrmed.  But  I  confess  I  should  rather 
place  my  judgment  npon  the  single  proposition 
that  the  pursuers  have  not  established  that  the 
defenders  have  used  their  trade-mark.  I  do  not 
go  into  the  question  whether  the  trade-mark  as 
last  registered  is  or  is  not  a  bad  one,  but  I  am 
satisfied  that  the  circular  of  which  the  pursuers 
alone  complain  is  not  in  any  legal  sense,  or  in  any 
sense,  a  use  of  the  pursuers'  trade-mark. 

The  Court  found  "that  the  pursuers  have 
fikiled  to  prove  that  the  defenders  have  infringed 
their  trade-mark,"  dismissed  the  appeal  and 
affirmed  the  judgment,  and  of  new  assoilzied  the 
defenders. 

Gonosel  for  Pursuers  (Appellants)— Mackintosh 
— OiT.     Agents— Martin  t  M'Glashan,  S.S.O. 

Counsel  for  Defenders  (Bespondents) —Pearson 
— Ure — Salvesen.  Agents— M'Gregor  <fe  Ooob- 
rane,  S.S.C. 


Saturday,  October  17. 

WHOLE     COUBT. 

[Sheriff-Substitute  of  Lanarkshire. 
CAIRO  V.  SIMB. 

Property— Literary   Property— Copyright—  Uni- 
vertiiy  Leeivret  Delivered  ly  a  Univertity  Pro- 
fessor to  fiis  Class— Publication  by  a  Bookseller 
from  Notes  taken  by  a  Student — Interdict—Pro- 
cess— Form  of  Judgment  in  Appeal  from  Blieriff 
Court — Judicature  Aet(6Oeo.IV.c.l20),»ee.i0. 
A  professor  in  a  university  sought  and  ob- 
tained from  the  Sheriff  interdict  against  a 
bookseller   from    publishing  certain  works 
called  "Aids"  to  the  study  of  the  subject  of 
which  he  was  professor,  and  which  he  alleged 
were  reproductions  of  his  lectures  prepared 
and  furnished  by  one  of  the  students  who 
attended  his  class.      He  maintained  (1)  that 
the  "Aids"  were  a  substantial  reproduction 
of  his  lectures  ;  (2)  that  he  had  a  common 
law  right  of  property  in  his  lectures,  which 
right  he  did  not  part  with  by  delivering 
them  to  his  doss  for  their  instruction. 

On  the  first  of  these  propositions,  opinions  in 
the  afflrmaiite  were  delivered  by  the  Lord  Pre- 
sident, Lords  Shand,Butherfurd  Clark,  Adam, 
Kinnear,  Lee,  Fraser,  M'Laren,  and  Trayuer ; 
opinions  in  the  negative  being  delivered  by 
Lords  Mure,  Young,  and  Craigbiil,  the  Lord 
Justice-Clerk  giving  no  opinion.  On  the 
second,  opinions  in  the  affirmative  were  deli- 
vered by  six  Judges  (Lords  Shand,  Adnm, 
Butherf urd  Clark,  Fraser,  Kinnear,  and  Tray- 
ner);  opinions  in  the  negative  being  deliveied 
by  six  Judges  (the  Lord  President,  Lord  Jus- 
tice-Clerk, Lords  Mure,  Young,  Lee,  and 
M'Laren),  who  held  that  the  pursuer  being  a 
professor  in  a  public  university,  had  no  right 
to  prevent  the  publication  by  any  student  of 
the  substance  of  the  lectures  delivered  by  him 
in  the  course  of  his  public  duty  as  professor — 
Lord  Craigbiil  giving  no  opinion,  but  resting 
his  judgment  on  his  opinion  negative  of  the 
first  proposition.  On  the  case  being  advised 
by  the  Second  Division  a  majority  held  that 
the  question  between  the  parties  was  in 
reality  one  of  law,  and  that  it  was  not  neces- 
sary to  set  out  in  the  interlocutor  as  a  fact 
that  the  publication  complained  of  was  a 
substantial  reproduction  of  the  pursuer's 
lectures,  and  therefore  an  interlocutor  was 
pronounced  finding  that  the  works  the  pub- 
lication of  which  was  complained  of  were 
compiled  by  a  student  who  had  attended  tbe 
class  and  tiUcen  notes,  but  that  such  publica- 
tion did  not  infringe  tbe  pursuer's  legal 
rights,  and  therefore  refusing  the  interdict 
Lord  Butherfurd  Clark  dissented  on  the 
ground  that  the  question  whether  the  works 
complained  of  were  a  reproduction  of  the 
pursuer's  lectures  was  a  mere  question  of 
fact ;  and  that  as  tbe  case  came  up  as  an 
appeal  from  the  Sheriff  Court,  it  was  Uie  duty 
of  the  Court  to  set  out  as  a  fact  found  by  the 
majority  of  the  whole  Court  that  they  were 
such,  and  thereafter  to  apply  the  law  thereto. 
In  October  1883,  Edward  Ooird,  Master  of  Arts, 
Professor  of  Moral  Philosophy  in  the  University 


Digitized  by 


Google 


20 


The  Scottish  Law  Bepmifft.—Vol.  XX III. 


(  Caird  T.  8Im(, 

Loetir.un. 


of  Glasgow,  presented  this  petition  in  the  Sheriff 
Court  of  Lanarkshire  at  Olaesgow,  praying  the 
Court  "  to  interdiot  William  S.  Sime,  a  book- 
seller in  Sauchiehall  Street,  Glasgow,  his  serranta 
and  agents,  from  publishing  and  advertising  for 
sale  books  or  pamphlets  entitled  '  An  Aid  to  the 
Study  of  Moral  Philosophy,  gpeoially  designed  for 
students  preparing  for  examination,  by  Auxnjnu,' 
and  'An  Aid  to  the  Stndy  of  Moral  Philosophy, 
second  series, '  and  to  ordain  the  defender  to  de- 
liver up  to  the  pursuer,  in  order  to  be  destroyed, 
all  copies  remaining  in  his  hands  of  said  books  or 
pamphlets,  and  to  grant  interim  interdict. " 

He  averred  that  in  his  oapaoity  of  Professor 
of  Moral  Philosophy  he  was  in  practice 
each  winter  session  to  deliver  to  the  students 
attending  his  class  a  course  of  lectures  on  Moral 
Philosophy,  in  the  main  oially,  from  memory  and 
from  manuscript  notes,  which  lectures  repre- 
sented his  own  thoaghts  and  sentiments  on  the 
subjects  dealt  with,  and  were  his  own  exolnsive 
property.  "(Oond.  2)  The  pursuer  has  not 
published  his  said  lectures,  nor  has  he  authorised 
any  person  to  publish  the  same,  or  to  advertise 
the  same  or  the  substance  thereof  for  sale. 
Nevertheless  the  defender  having  obtained  from 
some  student  who  had  taken  the  same  down  in 
manuscript  or  in  shorthand,  or  from  some  other 
person  who  was  under  implied  contract  not  to 
publish  or  sell  the  same  for  profit,  copies  or 
lengthened  notes  of  the  lectures  so  delivered  by 
the  pursuer  to  bis  students,  baa  wrongfully,  and 
without  any  authority  from  the  pursuer,  and  in 
violation  of  his  right  of  property  therein,  and  to 
his  prejudice,  proceeded  to  incorporate  great  parts 
of  the  pursuer's  lectures  in  the  two  publications  " 
complained  of,  "  and  that  without  any  acknow- 
ledgment of  the  authorship  of  said  parts,"  which 
parts  the  pursuer  specified  in  the  schedule 
annexed  to  his  condescendence.  "(Cond.  8) 
Said  publications  are  advertised  by  the  defen- 
der in  the  Glasgow  newspapers  as  'Crib  or 
Auxiliary  Aid  to  the  study  of  Moral  Philosophy, 
the  only  work  of  the  kind  on  development  of 
thought,  and  specially  designed  for  students  pre- 
paring for  examination. '  Said  incorporated  parts 
of  the  lectures  consist  of  badly  taken  notes  of 
the  lectures,  sometimes  paraphrased  and  expanded 
by  an  unintelligent  person.  The  crib  is  thus  at 
once  misleading,  and  is  besides  demoralising. 
Nevertheless  the  pursuer's  lectures  are  clearly 
traceable,  and  can  be  recognised  as  containing 
the  very  thoughts  and  terms  and  many  of  the 
expressions  used  in  the  pursuer's  lectures.  The 
publications  complained  of  are  by  the  defender 
and  his  agents  and  servants  represented  to  con- 
tain '  not  only  the  very  language  but  the  sub- 
stance of  the  lectures.' " 

He  pleaded — "The  pursuer  being  the  sole 
author  of  and  having  right  of  property  in  his 
lectures  on  Moral  Philosophy,  in  respect 
the  publications  complained  of  incorporate 
large  parts  of  the  substance  of  his  said  lectures 
without  acknowledgment,  and  are  published  and 
advertised  for  sale  by  the  defender  without  the 
pursuer's  authority,  he  is  entitled  to  interdict." 

The  defender  answered — "Pursuer  is  called 
upon  to  produce  said  lectures,  and  to  specify 
more  particularly  the  incorporations  alleged. 
The  schedule  referred  to  is  extremely  vague  and 
indefinite,  and  contains  no  reference  whatever 
to  the  puts  or  pages  of  the  lectures  said  to  have 


been  pirated.  By  itself  said  schedule  is  irrelevant 
and  insufficient  to  warrant  the  pursuer's  prayer. 
In  any  event  pursuer  has  no  oopyright  in  bis 
alleged  lectures.  No  oopyright  exists  at  oommon 
law  in  lectures  which  have  been  delivered. 
Copyright  in  lectures  is  regulated  by  the  Act  6 
and  7  Wia  IV.  cap.  65.  This  Act  excludes 
lectures  in  universities  from  the  rights  and 
benefits  it  confers."  He  also  averred  that  the 
pursuer  did  not  have  in  manuscript  the  lectures 
which  he  delivered  in  the  university. 

The  defender  pleaded — "(1)  The  statement* 
and  pleas  of  the  pursuer  are  not  relevant  or 
sufficient  to  warrant  the  prayer  of  the  petition. 
(3)  The  pursuer  having  admittedly  delivered  and 
been  in  the  practice  of  delivering  bis  alleged 
lectures  in  said  University  has  no  oopyright 
therein,  and  may  not  prevent  their  pablioation 
in  whole  or  in  part  by  the  defender.  (4)  Oopy- 
right in  lectures,  or  the  right  of  copying,  print- 
ing, and  publishing  lectures,  being  regidated  by 
the  Act  5  and  6  Will.  lY.  cap.  66,  which  excludes 
pursuer's  lectures  from  the  rights  and  privileges 
it  confers,  pursuer  may  not  prevent  the  publica- 
tion thereof  in  whole  or  in  part  by  defender.  (5) 
The  pursuer  not  having  any  copyright  in  his  said 
lectures,  or  right  to  prevent  their  publication  by 
defender,  the  prayer  of  the  petition  should  be 
refased  with  costs.  (6)  In  any  view,  the  alleged 
incorporations  being  merely  amplifications  or 
abridgments  of  the  said  lectures,  the  prayer  of 
the  petition  should  be  refused  with  costs." 

On  23d  October  the  Sheriff-Substitute  (Lns) 
granted  interim  interdict. 

On  23d  November  he  pronounced  this  inter- 
locutor— "  Bepels  the  pleas  for  the  defender  ao 
far  as  preliminary,  reserving  their  effect  on  the 
merits ;  Allows  to  parties  before  answer  a  proof 
of  their  averments,  &o. 

"Note. — The  pursuer  is  Professor  of  Moral 
Philosophy  in  the  University  of  Glasgow,  and  he 
asks  the  Court  to  restrain  the  defender  from  pub- 
lishing and  advertising  two  volumes  entitled  'An 
Aid  to  Moral  Philosophy. '  These  books,  the  pur- 
suer alleges,  are  actually,  or  at  least  substantially, 
a  reproduction  of  his  class  lectures.  The  defender 
denies  that,  as  matter  of  fact,  such  is  their  char- 
acter ;  and  he  pleads  that,  as  matter  of  law,  even 
though  what  the  pursuer  alleges  be  true,  he  would 
not  be  entitled  to  the  protection  he  asJcs.  It  is 
therefore  necessary  to  dispose,  in  the  first  place, 
of  the  defender's  preliminary  plea,  since  if  it  be 
sound  there  is  no  use  in  allowing  the  pursuer  to 
try  and  prove  what,  if  proved,  would  be  of  no 
service,  toTfrtittra  probatur  quod  probatum  no* 
relevat.  To  dispose  of  the  plea  I  must  in  the 
meantime  assume  that  the  pursuer's  averments 
are  true,  and  that  the  defender's  publications  are 
just  the  printed  form  of  the  pursuer's  lectures. 
At  the  debate  I  was  favoured  by  the  parties'  agents 
with  a  very  painstaking  and  able  argument,  and 
was  furnished  with  a  reference  to  numerous  autho- 
rities in  support  of  their  pleas.  I  have  carefully 
considered  these  oases  and  various  other  English 
and  American  authorities  too  numerons  to  specify 
in  detail.  But  the  point  may  be  brought  within 
small  compass.  Oopyright  has  nothing  to  do  with 
the  matter.  Copyright  is  the  right  of  an  author 
in  a  published  work,  and  cannot  arise  till  public- 
ation. But  before  publication  an  author  has  in- 
disputably certain  righia.  He  has  a  right  of  pro- 
perty in  his  materisL^,  and  a  oonsequent  right  to 
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protection  agminst  and  to  damages  from  anyone 
who  appropriateB  it.  This  is  perfectly  settled 
law  both  in  England  and  Sootiand,  and  has  been 
more  or  less  freely  recognised  for  more  than  a 
century.  And  however  mncb  the  ten  eminent 
Kngliah  Judges  conanlted  by  the  Honae  of  Lords 
in  the  great  case  of  Jefferjft  t.  Bootey,  4  H.L.G., 
815,  differed  on  other  points,  there  was  a  eonien»u$ 
of  opinion  on  this — that  at  common  law  an  author 
baa  a  right  of  property  in  his  unpublished  work. 
If  therefore  the  pnrsaer  here  has  some  right  of 
property  which  fall  within  this  rule,  and  which 
he  has  not  debarred  himself  from  Tindicating,  and 
which  the  defender  has  invaded,  then  he  is  entitled 
to  the  protection  he  aaks  against  the  defender.  In 
this  way  there  arise  two  questions  of  law  and  one 
of  fact  The  former  of  these  alone  falls  to  be  dis- 
posed of  at  this  stage.  Firstly,  is  there  a  right  of 
property  in  lectures?  and  secondly,  does  d^very 
of  them  to  a  class  in  a  univeisity  constitute  such 
a  publication  of  them  that  the  lecturer  loses  the 
right  to  prevent  reproduction  of  them  ? 

"  As  regards  the  first  point,  I  take  it  as  not  sus- 
ceptible of  question  that  an  undelivered  lecture 
which  has  been  reduced  to  writing  has  the  same 
right  of  protection  that  is  possessed  by  every  un- 
published manuscript.  Letters,  it  is  tritijurit, 
have  this  protection,  and  lectures  may  be  said  to 
occupy  an  intermediate  place  between  them  and 
the  manuscript  of  a  book.  The  mere  selection 
of  the  lecture  form  as  the  form  in  which  the  re- 
sults of  thoughts  or  research  are  to  be  expressed 
has  no  bearing  on  the  matter.  Many  books  of 
great  value  have  been  framed  and  issued  in  tliat 
form.  Neither  has  the  purpose  for  which  that 
form  has  been  selected  any  bearing,  for  material 
which  has  been  cast  with  a  view  to  being  delivered 
in  lectores  may  by  a  change  of  purpose  be  issued 
in  book  form.  So  far  as  the  matured  thought 
has  not  been  reduced  to  writing  or  formulated  by 
utterance  there  can  be  no  protection,  for  there 
can  be  no  infringement  The  anticipated  author 
may  wish  with  Donatns,  'perearU  iUi  qui  ante  noi 
tumim  dixerunt,'  but  he  can  do  nothing  more. 
The  rule  of  their  respective  rights  is  just  JU  oeeu- 
pantil,  and  writing  or  utterance  is  the  badge  and 
test  of  possession.  But  the  defender  contends 
that  in  oral  expression  there  can  be  no  right  of 
property.  As  regards  mere  casual  utterances 
thta  is  nnqnestiooably  true.  In  a  pun,  a  conver- 
sation, an  anecdote,  and  such  like  ^peapteroenta, 
there  is  no  right  of  property.  Nor  is  there  in  a 
speech,  for  in  its  conception  it  aims  at  publicity, 
and  once  for  all;  repetition  is  no  part  of  its 
ntterer's  object,  and  the  idea  of  private  property 
in  such  a  matter  isobriously  inconsistent  with  its 
intention  and  its  utterance.  But  can  it  be  said 
to  be  the  same  with  the  oral  lectures  of  a  profes- 
sor to  his  class  7  His  aim  is  not  publicity  of  his 
words ;  bis  students  of  that  year  are  all  he  seeks 
directly  to  reach,  and  unless  he  has  taught  them 
wrongly,  or  his  subject  be  withont  limit,  or  be 
diaracterised  by  incessant  progress,  then  his 
thon^its  as  expressed  that  year  must  be  the  same 
as  those  similarly  expressed  next  year — better  ex- 
pressed, it  may  be,  more  harmonionsly,  more 
eonoisely,  or  more  forcibly  stated,  but  still  the 
•ame  thoughts,  just  as  the  man  is  the  same,  though 
b«  is  differently  clad  each  season.  It  seems  to 
ma  tharefors  erroneous  to  say  that  in  uttered  but 
unwritten  lectores  there  can  be  no  right  of,  pro- 
psrty,  and  I  think  there  is  authority  to  the  con- 


trary. The  Act  6  and  6  Will.  IV.  cap.  66,  in 
making  certain  remedial  provisions  for  lectures, 
nowhere  restricts  the  protection  to  writtien 
lectures,  and  though  etymologically  the  word 
'lecture'  may  imply  that  there  must  be 
something  written  or  printed  so  as  to  be  read,  it 
has  long  ceased  to  be  applied  exclusively  to  writ- 
ten lectures,  whether  delivered  from  the  platform 
or  within  the  curtains.  In  Abemethy  v.  Uutehin- 
ton,  1  Hall  A  Twells,  28,  it  was  admitted  that  parts 
of  the  lectures  were  unwritten,  and  yet  protection 
was  granted  against  reproduction  of  them  ;  and 
in  a  case  cited  by  Mr  Curtis  (p.  103),  the  well- 
known  American  writer  on  copyright,  it  would 
appear  that  the  French  Courts  took  the  like  view. 
The  sole  material  difference  is  one  of  proof, 
which  may  be  more  difficult  where  the  words 
have  not  been  put  in  writing.  Or  could  it  be 
said  that  if  a  lecturer  had  his  lectures  in  writing 
and  read  one  but  recited  another,  that  he  had 
protection  for  the  one  but  not  for  the  other? 
The  whole  question  I  think  is  this,  Has  the  de- 
fender appropriated  ideas  that  be  knew  the  pur- 
suer had  already  taken  possession  of?  The 
criterion  of  the  right  of  challenge  is  dishonesty. 
If  there  is  no  taking,  there  is  no  case  for  protec- 
tion. Identity  of  thought  or  expression  may 
afford  a  presumption  more  or  less  stroug,  accord- 
ing to  circumstances,  of  dishonesty.  But  unless 
it  be  shown  that  there  is  some  fraud,  there  is  no 
remedy,  for  that  would  he  to  give  the  unpublished 
work  the  same  protection  as  the  published. 

"  The  n6xt  question  is.  Does  the  delivering  of 
his  lectures  by  the  pursuer  to  his  class  divest  him 
of  the  protection  be  has  against  fraudulent  ap- 
propriation of  undelivered  lectures?  In  1835a 
statute  was  passed  which  bore  to  be  for  the  pur- 
pose of  'preventing  the  publication  of  lectures 
without  consent. '  It  provided  that  the  authors 
of  lectures,  or  those  who  had  acquired  the  right 
from  them  to  deliver  them  anywhere  or  for  any 
purpose,  should  have  the  sole  right  of  printing 
and  publishing  such  lectures.  Certain  penalties 
were  then  provided  against  those  who  took  down 
such  lectures  in  shorUiand,  or  in  any  other  way, 
and  published  them.  The  prohibition  was  ex- 
tended to  newspapers,  and  it  was  specially  pro- 
vided that  no  person  allowed  to  be  present  at  any 
lecture  for  a  fee  or  reward  should  be  held  thereby 
to  have  acquired  leave  to  print,  copy,  and  pub- 
lish such  lecture.  If,  therefore,  these  statutory 
provisions  had  been  made  applicable  to  lectures 
delivered  in  a  university,  the  present  case  could 
not  have  arisen.  But  by  the  fifth  section  of  the 
statute  there  were  excluded  from  its  scope — (1) 
Such  lectures  as  were  delivered  without  notice  iu 
writing  two  days  beforehand  to  two  Justices  of  the 
Peace  living  within  five  miles  of  the  place  where 
the  lecture  was  to  be  delivered ;  and  (2)  '  Any 
lecture  or  lectures  delivered  in  any  university,  or 
public  school  or  college,  or  on  any  public  founda- 
tion, or  by  any  individual  in  virtue  of  or  according 
to  any  gift,  endowment,  or  foundation ;'  and  it  was 
declared  'that  the  law  relating  thereto  shall  remain 
the  same  as  if  this  Act  had  not  been  passed. ' 

"Thus  the  pursuer's  lectures  have  not  the  pro- 
tection of  the  statute,  and  because  they  have  not 
its  protection  the  defender  has  assumed  and  main- 
tained that  they  have  no  protection  at  all.  This 
appears  to  me  to  be  an  entire  misconstruction  of 
the  statute.  A  remedial  statute  is  not  to  be  oon- 
stnied  as  making  worse  the  position  of  those 
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matters  to  which  the  remedy  is  not  given  ;  and 
the  words  of  the  Act  which  I  have  quoted  show 
that  its  object  was,  not  to  take  away  any  right  of 
protection  which  sach  lectures  as  the  pnrsner's 
may  have,  bnt  to  give  increased  protection  to 
certain  kinds  of  lectures,  and  to  impose  in  favour 
of  the  latter  certain  penalties  which  are  not 
attached  to  the  former. 

"  The  Act  says  that  the  law  relating  to  such  lec- 
tures as  the  pursuer's  is  to  remain  the  same  as  if 
the  statute  had  not  been  enacted.  Aocordingly 
the  question  arises,  what  was  the  law  in  regard  to 
such  lectures  ?  I  have  already  explained  at  some 
length  that  in  unpublished  written  lectures,  and 
as  I  think  in  unpublished  oral  lectures  also,  there 
is  a  common  law  right  of  property  pertaining  to 
the  author.  And  I  am  further  of  opinion  that  the 
mere  delivery  of  the  lectures  to  the  students  does 
not  divest  the  pursuer  of  his  right  of  property. 
It  is  impossible  to  decide  such  a  question  with- 
out keeping  in  view  the  circumstances  under 
which  the  lectures  are  delivered.  They  are  not 
like  a  speech  delivered  for  publicity's  sake  They 
may  rather  be  said  to  be  deUvered  for  the  sake  of 
those  who,  for  their  own  mental  training  and  in- 
formation, but  not  for  purposes  of  dissemination, 
have  obtained  the  privilege  of  listening  to  them. 
In  the  case  of  a  speech  the  want  is  with  the 
speaker ;  he  wants  an  audience.  In  the  case  of  a 
college  lecture  the  want  is  with  the  students ; 
they  want  a  teacher.  In  other  words,  the  orator 
volunteers  publication  of  his  thoughts ;  but  in 
the  case  of  a  professor  the  students  purchase  the 
personal  use  and  advantage  of  his  thoughts  and 
tuition.  To  some  extent  the  position  is  like  that 
of  a  mannfacturer  who  pays  a  royalty  to  the  de- 
viser of  some  mechanical  contrivance,  and  which 
payment  gives  the  manufacturer  a  right  to  enjoy 
and  to  make  use  of  the  fruits  of  the  inventor's 
skill  for  his  own  manufactory,  but  not  to 
communicate  the  use  of  it  to  others  for  his 
own  profit.  Now,  the  evil  which  the  de- 
fender seeks  to  perpetrate  is  twofold  ;  for  it  may 
affect  both  the  purse  and  the  reputation.  The 
teacher  is  entitled  to  retain  for  future  sale  such 
right  of  property  in  his  work  as  he  had  not 
parted  with,  and  he  has  the  right  for  his  repu- 
tation's sake  to  see  that  what  is  issued  as  his  is 
issued  in  a  form  which  will  not  injure  his  repute. 
As  Professor  Bell  says  (Com.,  vol.  i.  p.  Ill,  7th 
ed.) — '  The  ideas  of  a  man's  mind  are  so  identified 
with  himself  .  .  .  that,  whether  they  can  be  re- 
garded as  of  pecuniary  value  in  the  way  of  property 
or  not,  he  ought  to  be  the  sole  arbiter  of  their  fate, 
to  authorise  or  to  prevent  their  publication.  .  .  . 
No  man  has  a  right  to  publish  another's  thoughts 
to  the  world  or  to  propagate  their  publication  be- 
yond the  point  to  which  he  has  given  consent.' 
Now,  it  is  quit«  possible  that  the  views  of  a 
professor  would  not  be  given  to  the  world  in  the 
same  form  in  which  he  chose  to  divulge  them  to 
his  class.  American  law  would  seem  to  act  even 
more  liberally,  and  to  extend  the  protection  to  a 
public  lecture.  (See  Palmer  y.  Dewitt,  23  L.T. 
(N.S.)823).  It  is  not  necessary  for  the  purposes 
of  the  present  case  to  discuss  this  point,  or 
whether  protection  would  be  granted  to  an  author 
who  sought  the  widest  area  for  his  fame,  like  the 
Father  of  History  reading  his  works  at  Olympia 
to  listening  Oreece.  In  such  oases  it  is  probable 
that  no  contract  against  reproduction  would  be 
implied;    but  in  the   case  of  a  set  of  lectnres 


delivered  to  a  restricted  audience,  and  still  more 
in  the  case  of  a  professor  lecturing  to  his  class, 
there  is  surely  an  implied  contract  that  the 
communication  of  the  views  is  personal  to  the 
members  of  his  class.  In  support  of  this  pro- 
position I  may  refer  to  some  authorities.  In  the 
early  part  of  this  century  Dr  Abemethy,  the 
distinguished  physician,  was  in  the  habit  of 
lecturing  to  a  class  of  students  at  St  Bartholo- 
mew's Hospital  One  of  these  lectures  was 
reproduced  in  the  Lancet,  and  an  intimation  was 
given  that  others  of  his  lectures  would  follow. 
Application  was  made  to  Lord  Chancellor  Eldon 
to  restrain  this  literary  piracy,  and  it  was  decided 
that  the  publication  was  a  fraudulent  infringement 
of  the  lecturer's  rights.  Now,  that  was  in  1826, 
or  ten  years  before  the  statute  to  which  I  have 
referred  above  was  enacted.  When  therefore  it 
provided  that  the  law  in  regard  to  lectnres  not 
falling  within  its  scope  should  remain  the  same, 
I  apprehend  it  meant  the  law  laid  down  in  Dr 
AbirneHiy't  case  was  to  remain  the  law  of  the 
land.  In  the  case  of  Keene  v.  Kimball  (16 
Gray,  651)  it  was  thought  in  the  Supreme  Court 
of  Massachusetts  that  a  student,  whatever  use  he 
might  make  of  the  information  he  had  acquired, 
co^d  not  reproduce  it  in  print  or  by  oral  delivery. 
I  may  in  conclusion  refer  to  the  very  instructive 
case  of  Prince  Albert  v.  Strange,  18  L.J.  (N.8.) 
Oh.  120,  in  which  after  elaborate  discussion  it 
was  decided  that  a  person  who  had  surreptitiously 
acqnired  possession  of  some  impressions  taken 
from  etchings  which  Her  Majesty  and  the  Prince 
had  been  in  the  habit  of  making  for  their  own 
amusement  could  not  reproduce  them  or  even 
pubUsh  a  catalogue  of  them.  I  refer  parties  to 
this  case  not  as  directly  ruling  the  present  one, 
bnt  because  of  the  exhaustive  discussion  of  prin- 
ciple it  contains  and  the  instructive  opinions 
delivered  in  the  decision  of  it. 

"I  am  therefore  of  opinion,  if  it  be  assumed 
(as  for  the  disposal  of  the  defender's  preliminary 
plea  it  must  be)  that  the  pursuer's  averments  are 
true,  and  that  the  defender's  volumes  are  an 
unauthorised  reproduction  of  the  lectures  de- 
livered by  the  pursuer  to  his  class,  that  he  is 
entitled  to  the  protection  he  asks  from  the 
Court." 

On  5th  January  1884  the  pursuer  bron^t 
a  second  action  to  have  the  defender,  his  ser- 
vants and  agents,  restrained  from  publish- 
ing books  or  pamphlets  entitled  "  An  Aid 
to  the  Study  of  Moral  Philosphy,"  which  he 
averred  bad  been  published  by  the  defender  in 
evasion  of  the  interim  interdict  which  stood  un- 
recalled.  The  pleadings  were  substantially  iden- 
tical with  the  pleadings  in  the  previous  action. 
On  23d  January  1884  the  actions  were  conjoined, 
and  on  joint  motion  the  parties  were  allowed  a  proof 
before  answer  of  their  averments.  It  appeared 
that  the  "  Aids"  complained  of  were  written  by 
W.  F.  Brown,  who  had  attended  the  class  and  taken 
notes.  He  denied  in  his  evidence  that  the  "Aids" 
were  a  transcript  of  these  notes,  and  stated  that 
he  had  consulted  the  common  sources  of  informa- 
tion, and  so  compiled  the  books  for  the  use  of 
students  before  going  to  and  while  attending  the 
pursuer's  class.  The  pursuer,  and  various  gentle- 
men who  had  attended  the  class,  deponed  that 
the  "Aids"  were  a  mere  reproduction  of  the  lec- 
tures, somewhat  altered  in  order  and  mixed  with 
other  matter,  but  quite  distinguishable  as  the 
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pnrsaer's  leetoiee.  lliere  were  three  series  of 
Aids.  With  regard  to  the  first  "Aid,"  no  MS. 
vas  prodaced  by  the  porener  as  the  MS.  of  the 
lectures  said  to  be  reproduced.  With  regard  to 
the  second  and  third  he  produced  his  MS.  The 
defender  bad  been  previoosly  interdicted  from 
publishing  a  book  which  was  represented  as  ver- 
bally the  porsner's  lectures,  and  was  sold  as  such. 

Tbe  import  of  the  proof  on  the  ques- 
tion whether  the  "Aids"  were  a  reproduction 
of  the  pursuer's  lectures,  snfflciently  appears  in 
the  Sheriff-Substitute's  note  to  the  interlocutor 
which  he  pronounced  on  Ifith  February  1884, 
and  which  was  as  follows  : — "Finds  that  the  de- 
fender has  published,  advertised,  and  offered  for 
sale,  and  sold  books  or  pamphlets  entitled 
'An  Aid  to  the  Study  of  Moral  Philsophy,' first 
series,  second  series,  and  third  series  respectively: 
Finds  that  the  said  books  or  pamphlets  are  wholly 
or  in  substance  reprodnotions,  more  or  less  oor- 
Rct,  of  the  lectures  in  use  to  be  delivered  by  the 
pursuer  to  his  class  of  Moral  Philosophy  in  the 
University  of  Glasgow :  Finds  that  the  said  lec- 
tures are  the  property  of  the  pursuer,  and  that  the 
defender  baa  not  shown  that  Uie  pursuer  has  in  any 
way  loet  bis  rightof  property  therein,  or  that  he  has 
acquired  from  the  pursuer,  or  in  any  other  law- 
ful way,  a  right  to  publish  or  reproduce  said 
lectures:  Findis  in  law  that  the  defender  is  not 
entitled  to  publish  or  reproduce  the  said  lectures 
without  the  pursuer's  consent:  Therefore  con- 
tinues the  interim  interdicts  previously  granted  ; 
and  declares  the  same  perpetual:  Ordains  the  de- 
fender to  deliver  to  the  pursuer  on  his  application 
•11  the  copies  remaining  in  his  hands  or  within 
his  control  of  said  books  or  pamphlets  in  order 
that  they  may  be  destroyed,  <fcc. 

"JVo<«. — At  a  previous  stage  of  the  cause  I 
decided  tliat  if  the  allegations  which  the  pursuer 
made  in  regard  to  the  books  in  question  were 
well  foanded  he  was  entitled  to  have  the  de- 
fender restrained  from  publishing  these  books. 
The  only  question  therefore  that  now  remains 
for  decision  is,  whether,  as  matter  of  fact,  these 
allegations  are  well  founded  or  not.  The  pur- 
suer alleges  that  the  books  are  substantially 
identical  with  the  lectures  delivered  by  him  to 
hia  class  in  the  university.  About  a  year  ago,  on 
the  application  of  the  pursuer,  I  granted  inter- 
diet  against  the  defender  from  publishing  and 
selling  a  work  of  a  similar  character,  and  the  de- 
fender admits  that  he  understood  it  to  be  a 
verbatim  reproduction  of  certain  of  the  pursuer's 
lectures.  The  pursuer  alleges  that  the  books  of 
which  he  now  complains  are  in  part  an  evasion 
of  the  interdict  formerly  granted,  and  in  part  a 
piracy  of  other  lectures.  Had  the  former  allega- 
tion been  the  only  one  he  makes  the  present  ap- 
plication would  not  have  been  competent,  and  his 
proper  remedy  would  have  been  a  complaint  for 
breach  of  interdict — See  Dudgeon  v.  Tliompton  & 
Ccmpany,  3  B.  604.  But  as  the  complaint  ap- 
plies also  to  additional  matters  closely  mixed  up 
with  the  old  ones,  the  application  must,  I  think, 
be  held  competent 

'<  Has,  then,  the  defender  pirated  the  pursuer's 
lectures  ?  On  this  point  much  valuable  testimony 
has  been  adduced,  and  two  large  volumes  of  the 
poisner's  manuscript  lectures,  Uie  work  formerly 
interdicted,  and  a  large  number  of  other  pro- 
ductions, have  been  pat  in  evidence.  I  have 
earefnlly  considered  these  to  such  extent  as  my 


time  would  allow,  and  I  cannot  say  I  entertain 
any  doubt  as  to  Uie  verdict  I  must  return.  On 
the  one  side  the  only  evidence,  the  only  person 
who  can  be  found  to  dispute  the  pursuer's  allega- 
tions, is  the  unhappy  compiler  of  the  books,  and 
his  evidence  was,  to  put  it  mildly,  not  very  satis- 
factory. On  the  other  side  there  is  the  emphatic 
statement  of  the  pursuer  himself,  and  he  is  cor- 
roborated by  the  distinct  and  unhesitating  evid- 
ence of  several  young  men  of  high  academical 
distinction.  Two  of  these  in  particular  were 
specially  well  qualified  to  express  an  opinion  in 
the  matter,  seeing  that  they  not  only  possess 
a  wide  knowledge  of  the  subjects  dealt  with  in 
the  defender's  books  and  the  pursuer's  lectures, 
but  having  acted  as  assistants  to  the  pursuer  in 
the  examination  of  his  class,  have  necessarily  bad 
occasion  to  make  themselves  thoroughly  convers- 
ant with  these  lectures.  In  the  next  place,  some 
weight  is  to  be  attached  to  the  admissions  and 
statements  made  by  or  on  behalf  of  the  defender 
to  the  purchasers  of  the  books.  It  was  urged 
that  he  was  not  well  qualified  to  form  an  opinion 
on  the  subject  But  if  that  be  so,  he  would  pro- 
bably obtain  information  from  the  person  whose 
manuscript  he  was  publishing.  Now,  let  us  see 
how  matters  stand  in  regard  to  this  Mr  Brown 
who  furnished  the  manuscript.  He  says  his  aim 
was  to  use  the  pursuer's  views  and  lectures  as 
little  as  possible.  But  the  defender  tells  us  that 
the  volume  is  a  verbatim  reproduction  of  the 
pursuer's  lectures,  and  in  advertising  that  volume 
the  defender  described  it  as  being  the  pursuer's 
lectures  'fully  written  out  and  reproduced.'  So 
say  the  other  witnesses.  Mr  Brown  says  it  does 
not  amount  to  a  verbatim  reproduction.  But  he 
and  the  defender  agree  in  this,  that  it  was  not  to 
be  used.  And  they  could  not  well  do  otherwise, 
for  its  publication  was  interdicted  a  year  ago. 
What  then  has  Mr  Brown  done?  I  do  not  pro- 
pose to  state  at  length  the  various  phases  of 
identity  that  present  themselves  in  his  labours  and 
those  of  Professor  Caird,  but  I  shall  give  a  few 
examples  of  the  curious  harmony,  not  merely  of 
sentiment,  but  even  of  expression,  that  so  often 
presents  itself  between  the  views  of  these  learned 
persons,  and  I  shall  take  for  that  purpose  the 
book  which  is  on  all  hands  admitteid  to  be  the 
least  like  what  Professor  Caird  has  said  and 
written. 

"Here  then  are  some  fragmentary  passages 
side  by  side  : — 

As  Aristotle  says  it  moves  It  moves  as  Aristotle  says 
from  Sivaiut  to  Mpryeta        from  SOra/ui  to  ir^pyda 

We  must  distinguish  be-  Wc  must  here  distinguish 
tween  influence  and  cause.       between  influence  and  cause. 

This  school  insisted  that  This  school  insisted  that 
the  world  is  a  unity.  the  world  is  a  unity. 

Xenophancs  looking  up  to  Xenophanes  lonlting  up  to 
the  heavens  said,  All  is  one.    heaven  said.  All  is  one. 

This  unity  is  the  reality.         'I'he  unity  is  the  reality. 

This  Being  is  the  pure  Tliis  Being  is  the  pure 
general  changeless  ground,  changeless  general  ground. 
Aot  a  kind  of  bein^  that  is  Xot  being  that  is  contained 
contained  in  becoming,  but  in  ))ecoming,  hut  being  with 
being,  exclusive  of  all  becom-  exclusion  of  all  becoming, 
ing,  and  only  to  be  compre-  being  that  is  pure  and  only 
bended  in  thought.  to     b«     comprehended    in 

thought. 

Unity  and  di/Terence  the  The  one  and  the  many 
one  snd  the  many.  imitr  and  difference. 

Plato  saw  the  necessity  of  Plato  demands  that  philo- 
philosophy  taking  account  of  sojihy  shall  gather  np  into  it- 
what  was  happening  in  the  nelf  all  that  is  happening  in 
nation.  national  life. 
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Nor  is  it  a  peaceful  transi-  We  don't  find  in  pkilo- 

tion    from    one    system    to  sopby  a  gradual  transition 

another,    bat    through    its  from  one  stage  to  another, 

whole    coarse   a    continual  but  in  its  whole  course  there 

destruction  and  re-construc-  is  a  continual  destruction  and 

tion.  re-construction. 

(Brahminism)  dei&es  The  system  of  Brahmin- 

everything  and  consecrates  ism  deifies  everything  :  it  is 

the  order  of  existing  things  simply  the  consecration  of 

whether  good  or  bad.  the  actual  order  of  things 

good  or  bad. 

As  a  religion  (Buddhism)  It  is  a  religion  of  negation 

s  distinguished  by  its  nega-  that  protests  against  Caste 

tire  nature,  while  it  directly  and    all  divisions  'because 

protests  against  Caste  as  a  these  are  human, 
national  invention. 

The  Bute  evidently  had  The  State  is  the  highest 

its  origin  in  two  previoos  form  of  society,  and  has  its 

sonrces— the  family  and  the  origin   from    two  previous 

d«n.  sources — the  family  and  the 

clan. 

Ileveng*  is  taken  on  the  Revenge  is  taken  on  the 

elan  not  on  the  individual,  clan  not  on  the  individual. 

There  is  further  no  law  in  There  is  no  law  in  this  stage 

this  stage  of  society.  of  society. 

"In  the  above  examples  I  have  forborne  to 
state  which  are  the  words  of  the  learned  Professor 
and  which  of  the  learned  author — that  being 
nnneoesaary.  Kow  it  may  be  said  that  in  pre- 
lecting on  the  snbject  of  moral  philosophy  there 
is  much  that  is  hiatorioal,  and  mast  therefore  be 
presented  in  the  same  view.  That  is  true.  And 
it  may  farther  be  conceded  that  it  is  only  nattiral 
to  believe  that  the  mind  of  Ur  Brown  woald  be 
deeply  impressed  by  the  pursuer's  lectores  when 
attending  his  class,  and  would  therefore  be  likely, 
even  nnconscioualy,  to  some  extent  to  reproduce 
the  ideas  and  forms  of  expression  which  he  had 
heard  from  his  teacher.  This  would  to  some  ex- 
tent explain  the  concurrence  of  thought  in  the 
lectures  and  in  the  books.  Bat  then  what  it 
does  not  explain  is  the  slavish  repetition  of  nnim-  | 
portant  sentences  which  the  pursuer  uttered.  It 
is  in  the  case  of  striking  thoughts  and  striking  { 
words  that  one  would  expect  plagiarisms.  It  is  i 
the  ideas  which  were  either  new,  or,  like  wit,  | 
had  'oft  been  thought  but  ne'er  so  well  expressed,' 
that  might  naturally  have  recurred  here  and 
there.  But  the  closeness  of  the  replica  is  far 
oftener  found  in  unimportant  fragments  and 
clauses  for  whose  literal  identity  with  the  words 
of  the  pursuer  I  can  find  no  other  explanation 
than  that  which  Samson  gave  the  Philistines 
when  they  solved  his  riddle.  And  the  case  be- 
comes the  weaker  for  the  defence  when  the 
explanation  is  given  that  the  trifling  changes  of 
the  phraseology  can  readily  be  accounted  for  by 
the  fact  that  the  pursuer,  not  being  a  slave  to 
bis  manuscript,  is  in  consequence  apt  to  vary 
the  words  to  some  extent  which  he  utters  year  by 
year. 

"Then  there  is  the  transposition  of  sentences 
and  paragraphs,  which  it  was  stated  could  be  ex- 
plained on  no  other  ground  than  the  attempt  to 
conceal  the  source  from  which  they  had  been 
obtained. 

"Fatting  all  these  things  together,  and  the 
results  of  my  own  examination  of  the  productions 
in  the  cause,  I  am  clearly  of  opinion  that  the 
three  books  or  pamphlets  complained  of  are,  in 
substance  at  least,  an  audacious  and  unjustifiable 
appropriation  of  the  froits  of  the  pursuer's 
labours.  It  is  all  very  well  for  Mr  Brown  chival- 
rously to  assert  that  he  had  made  no  pecuniary 


arrangements  and  has  no  pecuniary  prospects  in 
connection  with  his  literary  toil,  and  that  the 
object  of  issuing  these  works  was  to  aid  the  stu- 
dents who  were  so  fortunate  as  to  acquire  copies 
of  them  in  getting  a  fuller  benefit  from  the  pur- 
suer's lectures.  But  it  seems  to  me  that  on 
every  grotmd  which  the  pursuer  puts  forward  he 
is  entitled  to  protection  against  this  chevalier  of 
a  misdirected  industry.  I  therefore  make  per- 
petual the  interim  interdicts  formerly  granted. 

"As  regards  the  copies  of  the  books  left  in  the 
defender's  possession,  these  must  I  think  be 
given  up  for  destruction.  In  the  Institutes  of 
the  Civil  Law,  II.  1-84,  Justinian  directs  that 
where  one  man  has  painted  on  another's  canvas 
it  is  fitting  that  the  former  should  have  the  right 
to  the  picture — ridieulum  ett  enim  pieturam 
ApeUit  Mi  Parrhaiii  in  aceeuionem  mliiHma 
Ubulas  eedere.  On  the  same  principle  I  think 
the  right  to  the  paper  and  books  should  effeir  to 
the  owner  of  the  words.  Had  the  case  been  under 
the  Oopyright  Act  the  pursuer  would  have  been 
entitled  to  an  order  for  delivery  of  the  books ; 
and  I  see  no  reason  why  at  common  law  the  pur- 
suer should  not  be  allowed  the  only  thorough 
safeguard  he  can  obtain  by  getting  the  remaining 
copies  of  the  books  and  the  manuscripts  in  pro- 
cess from'whioh  they  were  printed,  with  a  view 
to  their  destruction. " 

On  the  question  whether  the  "Aids"  were  a 
substantial  reproduction  of  the  pursuer's  lectures, 
reference  is  also  made  to  the  opinions  of  Lords 
Mure  and  Oraighill,  irtfra. 

The  defender  appealed  to  the  Second  Division 
of  the  Court  of  Session. 

The  Lords  of  the  Second  Division,  in  respect 
of  the  importance  of  the  question  submitted  for 
judgment  in  the  cause,  appointed  the  parties 
to  prepare  minutes  of  debate  thereon,  to  be 
laid  before  all  the  Judges  of  the  Court  for  their 
opinions. 

The  defender  in  his  minute  of  debate  submitted . 
the  following  argument : — First,  The ' '  Aids"  were 
not  in  point  of  fact  a  reproduction  of  the  pur- 
suer's lectures.  Second,  Assuming  that  they 
were,  the  pursuer  was  not  entitled  to  the  remedy 
which  he  sought,  nor  to  any  protection  against 
the  publication  and  sale  of  the  volume.  On  the 
latter  branch  of  the  case,  there  were  four  pro- 
positions which  brought  out  his  contention: — 
"  (1)  Before  publication  an  author's  work,  whether 
in  manuscript  or  print,  is  his  own  absolute  pro- 
perty, and  is  protected  against  reproduction  by 
the  common  law  of  property.  (2)  After  publica- 
tion an  author's  work  has,  by  the  common  law, 
no  protection  against  reproduction  ;  it  has  ceased 
to  be  private  property ;  and  de  pends  upon  the  la  w  of 
oopyright,  which  is  an  entirely  statutory  right  (3) 
The  respondent's  lectures  were  published  by  being 
delivered  from  year  to  year  in  a  public  national 
institution,  to  which  the  lieges,  being  matriculated 
students,  had  right  of  access  on  payment  of  a 
uniform  fee,  fixed  under  public  authority.  (4) 
The  respondent's  lectures  being  published  were 
not  protected  from  reproduction  by  the  common 
law,  and  have  not  the  benefit  of  the  statute  law 
of  copyright,  for  the  Act  6  and  6  Will.  IV.  c.  66, 
which  confers  copyright  on  delivered  lectures, 
by  section  S  expressly  excludes  '  lectures  delivered 
in  any  university,' from  its  operation."  1.  The 
first  proposition  was  the  accepted  dootrine  as  laid 
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down  by  Profeasor  Bell  in  his  CommentarieB,  toI. 
L  p.  Ill,  7thed.— /«jr«ry»'-  Boo»ey,  1854,  4  Clark 
(H.  of  li.  Oasee),  815-6.  2.  The  second  proposition 
was  now  well  established  in  Scotland — Midwinter 
T.  SamiUan.  Jane  7,  1748,  M.  8805 ;  Uinton  y. 
Donaldmm,  July  28,  1773,  M.  8307,  opinions  of 
some  of  the  Jadges  reported  5  Paton's  App.  p. 
50a,  etteq.;  CaidM&DametY.  RoberUon,'Deo6vi- 
bei  18,  1804,  6  Paton's  App.  498.  In  England, 
although  the  opposite  doctrine  was  formerly  held, 
the  proposition  now  was  established — Jeffery»  t. 
Booiej/,  1854,  4  Olark  (H.  of  L.  Cases)  815; 
MiUar  y.  Taylor,  1769,  4  Burrows,  2303.  The 
principle  of  these  judgments  was  that  if  an  author 
without  imposing  restriction  deliTcrs  his  composi- 
tion ezlemfort,  or  by  reading  from  manuscript, 
he  cannot  complain  if  the  persons  so  hearing  re- 
peat or  otherwise  reproduce  it.  Nor  does  the 
mode  of  publication  make  any  difference — Jefferyt 
▼.  Booiey,  4  Clark  (H.  of  L.  Oases),  opinions  of 
Ohief-Baron  PoUoc^  pp.  936-7,  Lord  Chief -Jns- 
tice  Ferrers,  p.  946,  Lord  Brougham,  p.  962-66,  and 
Lord  St  Leonards,  p.  977  ;  Hinton-v.  DmuMton, 
tupro,  5  Paton's  App.,  opinion  of  Lord  Anohen- 
toC*',  pp.  608-9,  and  Lord  flailes,  p.  612.  The 
paisner  relied  on  the  oase  of  Abemethy  v.  Hutehin- 
mm,  1825,  8  L.J.  (O.S.),  Ch.  209, 1  HaU&Twells, 
38,  and  cited  an  opinion  obiter  of  Lord  Eldon 
against  the  right  to  publish  university  lectures, 
but  his  Lorddiip  was  conforming  to  the  then 
leading  case  of  Millar  t.  Taghr,  tupra,  which 
was  ezpresdy  overmled  by  Jeferyty.  Boosey,  vide 
opinion  of  l<ord  Chief-Baron  PoU'.ck,  pp.  936-7, 
and  Lord  Brougham,  968.  The  rdse  of  Abemethy 
was,  moreorer,  not  antagonist)^  Deoause  the  ground 
of  judgment  was  the  impli^  contract  or  condition 
between  a  private  lectur<nr  and  his  students  that 
they  should  not  pvl>lish  for  profit  Mr  Aber- 
nethy's  position  k*  a  private  lecturer  enabled  the 
Goort  to  infer  ^  condition  that  the  person  attend- 
ing the  leot<<<«  not  to  publish  for  profit — NiccHt  v. 
Pitman,  L.  R. ,  26  Ch.  Div.  374,  was  decided  on  the 
some  grounds.  8.  The  third  proposition  is  the 
most  important,  involving  the  distinction  be- 
tween a  private  lecturer  and  a  university  profes- 
sor. The  latter  holds  a  public  ofBce,  and  is 
under  obligation  to  deliver  lectures.  Any  man  is 
Mititled  to  matricnlate,  and  to  demand  admis- 
sion to  the  professor's  lectures  on  payment  of  the 
f««  fixed  by  the  university  authorities.  The  pro- 
fessor is  not  entitled,  like  a  self-constituted  lec- 
turer, to  refuse  to  teach,  nor  to  decline  admis- 
sion to  a  matriculated  student  tendering  the  fee, 
nor  to  impose  conditions.  As  there  is  no  right 
to  attach  conditions  to  class  attendance,  there  can 
be  no  room  to  imply  them.  From  the  time  of 
d«Iiverythe  lectures  become  public  to  the  students, 
and  they  are  entitled  to  reproduce  them  in  whole 
or  in  part.  They  might,  without  doubt,  read,  re- 
peat, or  lend  copies  of  them  to  others,  and  re- 
production on  a  larger  scale,  and  for  profit,  can 
make  no  diSerence  in  principle.  To  allege  that 
•n  undertaking  not  to  publish  is  implied  was  a 
mere  invention  of  a  new  stipulation  to  remove 
the  supposed  hardship  on  the  professor,  but 
tutil  a  restriction  had  been  imposed  the  common 
law  right  of  reproduction  must  prevail.  4.  The 
firat  part  of  the  fourth  proposition  was  the  neces- 
sary conclusion  from  the  two  prior  ones.  The 
second  part  was  justified  by  the  terms  of  the  statute 
6  and  6  WilL  IV.  c.  66,  sec.  6,  which,  while 
passed  "to  prevent  the  publication  of  lectures 


without  consent,"  excluded  university  lectures 
and  lecturers  from  all  its  benefits.  It  was  passed 
ten  years  after  Lord  Eldon'a  judgment  in  Aber- 
nethy,  which  must  therefore  have  been  in  the 
view  of  its  framers  when  drawing  the  distinction 
between  private  and  university  lectures.  On  the 
two  grounds,  then,  submitted  the  Sheriff-Substi- 
tute's judgment  fell  to  be  recalled. 

The  pursuer  in  his  minute  of  debate  submitted 
the  following  argument — 1.  The  "  Aids"  were  in 
point  of  fact  a  reproduction  of  his  lectures.  2. 
As  a  professor  in  a  university,  lecturing  to 
students  who  purchased  the  right  to  attend  his 
class  for  their  personal  instruction,  he  w4»  en- 
titled to  be  protected  from  publication  of  his 
lectures.  An  opposite  result  would  involve  a 
grievous  hardship.  The  law  had  been  authorita- 
tively stated  to  this  effect  by  Professor  BeU  in  his 
Commentaries,  voL  i.  p.  Ill ;  and  it  had  been 
acted  on  in  order  to  prevent  the  publication  of 
letten—Caddl  <&  Davie*  v.  Stewart,  1804,  M., 
Literary  Property,  App.  No.  4 ;  etdiings  made 
for  the  private  pleasure  of  the  artist,  and  not  for 
publication — Prince  Albert  v.  Strange,  18  L.J., 
Oh.  Div.  121  (see  Lord  Cottenham  at  p.  127);  and 
of  manuscript  plays — Story 'sEq.  Jurisp.,  9th  ed., 
ii.  950 ;  Maeklin  v.  Michardion,  Amb.  694 ; 
Palmer Y.I>eWiU,2S  L  T.  (N.S.),  823,;7Am. Bcp. 
480.  Though  there  was  no  decision  in  Scotland 
bearing  directly  on  the  case  of  a  lecturer,  yet  there 
wasa  judgment  in  Euglandof  the  highest  authority 
pronounced  by  Lord  Eldon  in  the  case  of  Aber- 
nelhyy. Hutdiin»»n,m,fra.  ThattherewasDotbing 
in  Mr  Abemethy's  position  as  an  hospital  lecturer 
to  distinguish  his  case'  from  that  of  a  university 
professor  was  shown  by  the  fact  that  Lord  Eldon 
referred  to  the  position  of  professors  in  support 
of  his  argument  {vide  p.  214  of  the  report).  It 
was  vain  to  say  that  Lord  Eldon  was  here  con- 
forming to  MMar  v.  Taiylar,  which  has  been 
now  overruled  by  Jefferyt  v.  Bootey.  This  could 
only  be  said  in  so  far  as  the  former  case  afBrmed 
the  subsistence  of  a  common  law  copyright  after 
publication  in  print,  and  neither  the  one  case  nor 
the  other  touched  the  question  raised  in  Aber- 
nethy't  case— Story's  Eq.  Jurisp.,  9th  ed.,  ii.  949; 
Keat's  Comin.,  11th  ed.,  1866,  ii.  p.  476.  As  to 
the  effect  of  the  Statute  5  and  6  WUL  IV.  o.  66, 
the  statute  does  not  affect  university  lectures, 
and  it  was  dear  that  the  law  relating  to  univer- 
sity lectures  before  1836  (which  was  to  remain 
the  same  as  if  the  Act  had  not  been  passed)  was 
the  law  of  Abernethy'i  case.  It  would  never  do 
to  say  that  university  lectures  were  regulated  by 
Abernethy"!  case  down  to  1885,  but  not  after- 
wards. The  whole  aim  and  object  of  the  sta- 
tute was  to  give  protection  to  a  class  of  lectures 
which  from  their  publicity  the  existing  law  might 
have  proved  insufficient  to  protect  University 
lectures  were  left  out  simply  because  they  were 
sufficiently  protected  by  the  common  law  before 
and  after  the  statute.  A  perusal  of  Mr  Justice 
Kay's  judgment  in  NieoU  v.  Pitman,  March  20, 
1854,  26  L.R.,  Ch.  Div.  381,  showed  the  reasons 
for  holding  that  Lord  Eldon's  judgment  remained 
entirely  unaffected  by  the  Act  of  1836. 

At  advising 

LoBD  Pbesidknt— The  pursuer  and  respondent, 
who  is  Professor  of  Moral  Philosophy  in  the  Uni- 
versity of  Glasgow,  applied  to  the  Sheriff  for  an 
interdict  against  the  publication  of  certain  works, 
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each'  called  '*  An  Aid  to  the  Study  of  Moral  Phi- 
losophy," on  the  gronnd  that  they  are  substanti- 
ally reproductions  of  lectnres  deliyered  by  him 
to  students  of  the  University  in  the  exercise  of 
his  f anctions  as  Professor  of  Moral  Philosophy. 

The  defender  denies  that  the  publication  com- 
plained of  can  be  justly  described  aa  a  reproduc- 
tion of  the  professor's  lectures.  But  be  also 
maintains  that  a  professor  in  a  university  has  no 
right  to  prevent  the  publication  by  any  of  his 
students  of  the  substance  of  lectures  delivered  to 
them  by  him  in  discharge  of  his  public  duty  of 
teaching  the  science  or  department  of  learning  of 
whiah*he  is  professor. 

As  regards  the  first  of  these  defences,  I  think 
it  entirely  fails,  and  that  the  pursuer  has  satis- 
factorily established  his  allegations  in  fact,  that 
the  publications  complained  of  are  substantially 
a  reproduction  of  his  lectures. 

The  other  ground  of  defence  raises  a  question 
which  has  not  been  judicially  determined  either 
in  Scotland  or  England,  but  which  requires  for 
its  solution  the  application  of  legal  principles  of 
considerable  delicacy,  and  may  also  involve 
public  interests  of  importance.  The  Sheriff-Sub- 
stitute grtmted  the  interdict  as  prayed,  and  the 
present  appeal  was  brought  against  his  judg- 
ment. 

Three  propositions  may  at  the  outset  be  held 
as  well  and  thoroughly  established. 

1.  That  every  author  has  at  common  law  a 
right  of  property  in,  and  an  absolute  control  over, 
his  unpublished  compositions. 

2.  That  if  anyone  delivers  a  lecture  or  a 
speech,  whether  previously  committed  to  writing 
or  not,  to  the  public  generally,  without  distinc- 
tion of  persons,  or  selection  or  restriction  of  bis 
bearers  (as  by  charging  a  fee  or  requiring  a  ticket 
of  admission,  or  adjecting  any  other  condition  to 
the  general  invitation  to  the  public),  not  the 
substance  merely  but  the  very  words  of  the 
address  may  be  published  by  anyone  next  morn- 
ing, on  the  ground  that  the  lecturer  or  speaker 
has  abandoned  his  ideas  and  words  to  the  use  of 
the  public  at  large,  or,  in  other  words,  has  him- 
self published  them. 

3.  That  a  private  individual,  on  the  other  hand , 
proposing  to  deliver  a  lectore,  may  lawfully  make 
it  an  express  condition  of  any  persons  beiug 
idlowed  to  hear  his  lecture,  that  they  shall  not 
publish  what  they  hear,  either  literally  or  in 
substance. 

The  well-known  case  of  Abemethy  v.  Hutehin- 
lon  carries  the  last  proposition  one  step  further, 
and  determines  that  in  the  case  of  a  private  lec- 
turer the  same  condition  may  be  implied.  That 
Mr  Abemethy  was  a  private  lecturer,  in  the 
sense  of  not  being  under  any  official  or  public 
obligation  to  deliver  lectures  or  to  give  instruc- 
tion, is  made  plain  by  his  affidavits,  in  which  he 
stated  "that  his  duties  as  a  surgeon  to  St 
Bartholomew's  Hospital  and  lecturer  were  en- 
tirely distinct ;  that  it  was  no  part  of  his  duty  as 
such  surgeon  to  deliver  lectures,  but  that  the 
same  were  in  the  nature  of  private  lectnres,  and 
were  not  attended  by  any  persons  unless  by  his 
permission,  and  were  not  in  any  way  open  or 
accessible  to  the  public"  (Hall  &  Twells,  86); 
"That  no  persons  had  a  right  to  attend  the 
lectures  except  those  who  were  admitted  to  that 
privilege  by  the  lecturer"  (ibid.  38).  It  was  on 
these  allegations  that  Lord  Eldon  held  that  the 


persons  who  attended  these  lectures  were  under 
an  implied  contract  not  to  publish  what  they 
heard  in  the  lecture  room,  though  they  might  take 
it  down  in  writing  for  their  own  instruction  and 
use. 

This  is  the  authority  chiefly  relied  on  by  the 
pursuer  as  a  reply  to  the  defence  now  under 
consideration,  it  the  position  of  a  professor  in 
a  university  were  in  such  a  question  identical 
with  that  of  a  private  lecturer  like  Abemethy,  the 
judgment  of  the  Sheriff  would,  I  think,  be  unim- 
peachable. But  in  my  opinion  the  distinction 
between  the  two  is  in  all  essential  particulars  so 
great  as  not  only  to  displace  the  anthority  of 
Abemethy'g  case  as  ruling  the  present,  but  to 
lead  almost  necessarily  to  an  opposite  condusiou 
in  the  case  of  the  professor. 

Universities  are  national  institutions,  incorpor- 
ated and  endowed,  and  invested  with  exclusive 
privileges,  for  great  public  ends.  They  are  the 
organs  and  representativt  B  of  the  Sovereign  and 
the  country  for  the  conduct  and  promotion  of  the 
highest  education ;  and  as  such  they  are,  or  ought 
to  be — and  in  Scotland  at  least  they  certainly  are 
— open  to  every  member  of  the  community  who 
is  desirous  of  pursuing  his  studies  within  their 
walls,  on  the  sole  condition  that  he  shall  comply 
with  the  regulations  of  the  university,  and  with 
the  reasonable  rules  of  each  professor  for  main- 
tenance of  discipline  end  order  in  his  class. 

Individual  professors,  in  teaching  their  several 
sciences  or  branches  of  learning,  are  the  hands 
of  the  university  in  carrying  out  the  great  pur- 
pose for  which  it  was  founded  and  exists ;  and 
they  are  just  as  little  entitled  as  the  university 
itself  to  select  their  students  or  to  impose  any 
conditions  on  their  right  to  attend  the  classes  ex- 
cept such  as  are  necessary  to  ensure  good  order 
and  discipline.  Every  professor  discharges  a 
munut  jnMieum,  not  for  his  own  benefit,  but  for 
the  benefit  of  his  students,  and  through  them  of 
the  public.  His  office  is  to  teach,  not  necessarily 
or  exclusively  to  lecture,  in  the  sense  of  deliver- 
ing continuous  written  or  oral  addresses.  His 
legitimate  and  proper  object  is  to  communicate 
by  his  teaching  as  full  and  complete  knowledge  of 
his  subject  as  he  possibly  can,  consistently  with 
the  limited  time  at  his  command,  and  with  the 
variety  of  capacity  among  his  pupils.  When  the 
course  of  instruction  consists  in  a  great  measure 
of  lectures,  no  professor  in  modem  times  would 
be  thought  adequately  to  perform  his  duty  who 
did  not  examine  on  the  subject  of  the  lectures 
which  have  been  delivered ;  and  the  result  of  this 
combination  of  lecturing  and  examination  will 
probably  be — and  in  the  case  of  a  successful  pro- 
fessor will  inevitably  be — that  the  mind  of  the 
student,  particularly  of  the  most  diligent  student, 
will  become  so  filled  with  the  ideas  as  well  as  the 
language  of  his  teacher  that  it  would  be  practi- 
cally impossible  for  him  either  to  speak  or  write 
on  the  subject  he  has  been  studying  without  to 
some  extent  reproducing  both.  This  may  per- 
haps be  called  plagiarism  ;  it  so,  it  is  a  mild  and 
innocent,  if  not  laudable,  variety  of  that  practice, 
and  certainly  is  not  piracy. 

The  mere  verbal  corre8}}ondence  of  the  speak- 
ing or  writing  of  the  student  and  of  the  professor 
will  vary  according  to  droumstances.  In  the  ex- 
act sciences  there  are  many  great  truths  which 
can  hardly  be  expressed  except  in  well-known 
formula;  and  even  in  mental  science  there  are 
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many  piopoaitioiis  necessarily  annonnoed  by  a 
professor  to  his  class  which  admit  of  yery  little 
varianoe  of  expression.  Indeed,  it  rather  appears 
that  mental  science  has  become  more  technical  in 
its  language  than  it  was  among  the  Scottish 
metaphysicians^of  the  last  and  the  early  part  of 
the  present  centniy.  Again,  among  stadents 
there  will  always  be  great  diSerenoes  of  capacity 
for  storing  in  memory  ideas  or  sentiments  on- 
coimeoted  with  particular  forms  of  expression. 
One  stndent,  of  powerful  intellect  and  habits  of 
independent  thonght,  will  disserer  the  idea  from 
the  words  in  the  very  act  of  receiving  the  idea 
into  his  mind,  and  will  disooorse  of  it  afterwards, 
without  being  conscious  whether  he  is  using  the 
language  of  his  teacher  or  not.  Another,  whose 
intellect  is  less  vigorous,  or  whose  memory  re- 
tains more  readily  ideas  clothed  in  particular 
words,  will  be  too  timid  to  do  more  than^urare  in 
fierba  magutri,  and  if  he  is  to  communicate  to 
others  what  he  has  learned,  must  reproduce  both 
the  ideas  and  the  words.  A  third,  the  tendency 
of  whose  mind  may  be  more  towards  literary  than 
scientific  study,  may  be  apt  to  attend  more  to  the 
style  than  to  the  substance  of  the  teaching,  and 
though  of  as  vigorous  intellect  as  the  first,  will 
carefally  retain  or  absolutely  reject  the  language, 
according  to  his  estimate  of  its  literary  value. 
It  would  surely  be  a  stianga  and  unsatisfactory 
law  that  should  prevent  any  one  of  these  from 
going  out  into  the  world  and  using  for  the  bene- 
fit of  his  fellow-citizens,  in  public  lectures  or 
published  books,  all  that  he  has  learnt  from  his 
university  education. 

The  circumstance  that  the  stndent  in  this  case 
has  used  the  knowledge  acquired  within  the  uni- 
versity for  the  purpose  of  making  pecuniary  gain 
is  relied  on  as  aggravating  the  supposed  offence. 
I  am  unable  to  see  that  this  consideration  has  any 
material  bearing  on  the  question.  A  theft  is  not 
more  a  theft  because  the  thief  sells  or  pawns  the 
stolen  goods,  nor  is  it  less  a  theft  fa«cause  he 
makes  a  gift  of  them  to  a  favoured  friend. 

The  relation  subsisting  between  professor  and 
■todent  cannot  with  any  accuracy  be  described  as 
that  of  contracting  parties.  As  the  professor  can- 
not select  his  students,  so  the  students  can- 
not select  the  person  who  is  to  teach  them. 
There  are  in  some  universities  more  than  one 
professor  of  the  same  subject,  and  the  student 
may  choose  between  them.  But  it  is  a  limited 
choice,  and  the  terms  of  the  supposed  contract 
ai«  not  in  bis  option.  They  are  all  made  for  him 
by  higher  authorities.  It  is  no  essential  part  of 
the  rdation  between  professor  and  student  that 
the  latter  should  buy  his  teaching  from  the 
former  by  payment  of  a  fee.  Some  professors 
reoeive  no  fees,  and  depend  entirely  for  their 
lemnneration  on  endowments ;  others  depend 
partly  on  endowments  and  partly  on  fees.  But 
if  a  proposed  change  which  has  found  many 
advocates  were  made,  and  the  whole  fees  paid  by 
the  stadents  were  paid,  not  to  the  professors,  but 
directly  into  a  fee-fund,  to  be  afterwards  appor- 
tioned among  the  several  professors  by  the  uni- 
versity, this  change  would  not  in  any  essential 
alter  the  nature  of  the  existing  relation  of  pro- 
fessor and  pnpiL  The  student  demands  admis- 
sion to  the  professor's  class-room  as  matter  of 
right,  his  title  being  that  he  Is  already  a  member 
of  the  nniversity  by  matriculation — and  without 
matrioolation  he  would  have  no  such  right — and 


the  professor  cannot  refnse  him  admission.  To 
speak  of  contract  as  applicable  to  such  a  relation 
appears  to  me  to  be  an  abuse  of  language. 

The  application  of  these  views  to  the  present 
question  requires  scarcely  any  exposition.  If 
the  professor  makes  no  contract  with  his  student 
there  is  no  room  for  the  imposing  of  conditions 
on  the  right  of  the  student  to  carry  away  with 
him  out  of  the  class-room  all  that  he  can  acquire 
there.  To  attempt  to  impose  a  condition  of 
non-publication  on  the  student  would  on  the 
part  of  the  professor  be,  in  my  opinion,  entirely 
illegal,  and  if  this  be  so,  I  need  hardly  add  that 
a  condition  which  conld  not  legally  be  imposed 
by  express  words  cannot  possibly  be  implied. 

I  attach  no  importance  to  the  arguments  on 
either  side  founded  on  tbe  Act  of  William  IV. 
This  is  a  question  of  literary  property  at  common 
law.  The  statute  has  no  application  to  the  case, 
because  lectures  delivered  by  professors  in  uni- 
versities are  expressly  excepted  from  its  opera- 
tion. One  party  contends  that  the  reason  for 
this  exception  was,  that  these  were  already  suffi- 
ciently protected  by  the  common  law.  The  other 
contends  that  the  reason  was  exactly  the  oppo- 
site— that  it  was  desirable  to  make  it  plain  that 
such  lectures  were  to  have  no  protection.  Both 
arguments  are  equally  f  ntUe.  Tbe  enacting  words 
of  a  statute  are  alone  binding  and  make  law.  In 
the  construction  of  ambiguous  enactments,  much 
light  may  be  obtained  from  other  parts  of  the 
statute.  But  for  any  other  purpose,  the  view 
which  the  framers  of  a  statute,  or  the  individual 
members  of  tbe  Legislature,  may  for  the  time 
have  entertained  of  the  state  of  the  common  law, 
has  no  binding  effect  on  the  lieges,  and  cannot 
be  taken  notice  of  by  a  court  of  law. 

I  oannot  conclude  without  expressing  my  hearty 
sympathy  with  the  pursuer.  He  has  engaged  in 
this  expensive  contest,  I  firmly  believe,  from  no 
other  motive  than  a  desire  to  promote  the  inter- 
ests of  tbe  university,  of  his  own  chair,  and  of 
the  students  to  whom  he  gives  instruction.  I  do 
not  participate  in  his  anticipation  of  adverse  or 
disastrous  results  from  a  judgment  pronounced 
in  accordance  with  the  opinion  which  I  have 
given.  Bat  we  are  bound  to  decide  the  question 
before  us  with  a  single  regard  to  legal  principle 
(in  the  absence  of  authority)  without  regard  to 
ooDsiderations  of  incidental  or  temporary  hard- 
ship or  inexpediency. 

LoBD  MuBE — Upon  the  important  question  of 
law  raised  in  this  case — viz.,  the  right  of  a  pro- 
fessor in  a  nniversity  to  prohibit  the  publication 
by  his  students  of  the  lectures  delivered  to  them 
by  him  in  the  discharge  of  his  public  duty — I 
have  come  to  the  same  conclusion  as  that  ex- 
pressed in  the  opinions  of  the  Lord  President, 
Lord  Iice^  and  Lord  M'Laren,  and  substantially 
on  the  same  grounds  as  those  on  which  they  have 
proceeded.  The  doctrine  of  implied  contract, 
on  which  the  case  of  Abemethy  was  decided,  has, 
I  think,  no  application  in  a  case  like  the  present, 
as  has  been  fully  explained  by  the  Lord  Pnsident, 
in  whose  opinion  in  that  respect  I  entirely  con- 
cur. And  that  being  so,  I  can  see  no  good 
grounds  in  law  for  holding  that  the  professor  in 
a  public  university,  who  is  bound,  under  the 
rules  of  the  university  to  which  he  belongs,  to 
teach  pnblicly,  either  by  lectures  or  otherwise, 
the  science  of  which  he  is  the  professor,  to  the 
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Btndents  who  ar«  leqnired  or  may  wish  to  attend 
his  class,  should  be  entitled  to  prohibit  those 
students  from  afterwards  making  any  use  they 
like  of  the  knowledge  which  they  have  thus 
publicly  acquired. 

Bnt  even  if  I  bad  come  to  a  different  oonda- 
eion  on  this  qnestion  of  law,  I  shonld  bays,  not- 
withstanding, been  nnable  to  hold  that  the 
porsaer  was  entitled  to  an  interdict  in  the  terms 
he  here  asks,  and  which  have  been  given  effect 
to  in  the  judgment  appealed  from.  Beoanse  it 
has  not,  I  conceive,  been  proved  by  evidence 
which  is  to  my  mind  satisfactory  and  oondnsive, 
that  the  Aids  here  in  question  are  a  reproduction 
of  the  lectures  delivered  by  the  pursuer  to  the 
extent  represented  by  him. 

In  an  application  of  the  present  description  it 
is,  as  I  apprehend,  incumbent  on  the  pursuer  to 
adduce  unexceptionable,  and  in  every  case  the 
best,  evidence  yrithin  bis  power  of  the  piracy 
complained  of.  In  all  such  cases  the  best  evi- 
dence is  that  of  the  lectures  or  written  composi- 
tions said  to  have  been  pirated,  and  if  these 
exist,  they  ought  to  be  produced  in  order  that 
the  Court  may  know  what  it  is  proceeding  upon. 
If  they  are  not  produced,  the  Court  ought  not, 
in  my  opinion,  to  grant  an  interdict  on  secondary 
evidence,  such  as  that  of  witnesses  who  have 
attended  the  pursuer's  class  and  heard  the  lec- 
tures delivered,  and  whose  recollection  may  or 
may  not  be  accurate  as  to  what  they  had  heard. 

This  is  in  substance  distinctly  laid  down  in 
different  parts  of  Lord  Eldon's  opinion  in  the 
case  of  Abtmelhjf  v.  Hutehiruon  (3  L.J.  Ch.  p. 
209),  and  ought,  I  think,  to  be  acted  on  in  deal- 
ing with  the  first  of  the  three  Aids  which  are 
here  complained  of;  because  the  pursuer  has 
failed  to  produce  any  manuscript  of  the  lectures 
of  which  this  Aid  is  said  to  be  a  reproduction. 
The  production  of  these  manuscripts  was  called 
for  in  the  record  at  an  early  stage  of  this  case, 
and  although  manuscript  volumes  of  the  lectures 
from  which  the  seoond  and  third  Aids  are  said  to 
have  been  taken  have  been  put  into  process,  the 
call  has  not  been  complied  with  as  regards  the 
first  of  the  series  of  Aids.  Now,  this  is  a  position 
in  which  I  do  not  think  it  rig^t  that  the  Court 
shonld  be  placed.  Where  lectures  are  delivered 
from  mere  notes,  and  a  qnestion  of  piracy  is 
raised,  it  may  be  proper  and  necessary  to  have 
recourse  to  the  recollection  of  witnesses  present 
at  the  delivery  of  the  lectures  in  order  to  en- 
deavour to  prove  the  piracy.  Bnt  when,  as  here, 
the  manuscript  lectures  exist,  it  would,  in  my 
opinion,  be  contrary  to  the  rules  by  which  I  have 
always  understood  such  matters  fell  to  be  regu- 
lated, to  allow  the  pursuer  to  withhold  the  written 
lectures,  and  to-  rest  his  ease  upon  the  opinions 
and  general  recollection  of  witnesses  whose 
opinions  and  recollections  may  be,  as  in  the 
present  case  they  appear  to  me  to  be,  in  several 
respects  not  very  consistent,  if  not  in  direct 
ooniBict,  the  one  with  the  other. 

There  is  one  important  point,  however,  on 
which  the  pursuer's  witnesses  seemed  to  be 
agreed,  and  that  is,  that  there  is  no  actual 
identity  between  the  language  used  in  the  Aids 
and  that  used  by  the  pursuer.  Mr  Smart  says — 
"  When  I  recognise  a  similarity  between  these 
Aids  and  the  pursuer's  lectures,  it  is  because  of 
the  subjects  treated.  The  opinions  expressed  do 
not  always  coincide.    I  cannot  say  whetlier  the 


identical  language  is  used  in  these  publications 
with  what  pursuer  uses."  Mr  Mackenzie  says — 
"I  have  not  consulted  pursuer's  manuscripts 
from  which  these  Aids  are  taken.  When  I  speak 
of  tfae  substantial  identity  of  those  Aids  to  pur- 
suer's lectures,  I  speak  from  general  recollection. " 
And  Mr  Anderson  makes  the  following  statement 
— "I  would  not  say  that  the  phraseology  of  these 
Aids  is  the  same  as  pursuer's,  but  occasionaUy 
every  second  sentence  has  the  ring  of  pursuer, 
with  sometimes  a  predicate  left  out,  verbal  mis- 
takes. As  a  whole,  there  is  no  identity  of 
language.  I  would  not  like  to  state  exactly 
whether  these  interspersed  facts  from  other 
manuals  represent  the  pursuer's  views.  They  are 
not  absolutely  necessary,  sometimes  inconsistent. 
They  have  no  bearing  on  the  point  occasionally. 
Some  of  the  statements  made  in  the  first  Aid  are 
statements  in  regard  to  which  pursuer  entertains 
different  opinions.  I  recollect  one  point.  In 
the  lecture  on  Plato  in  the  Aids  it  is  said  that 
he  constructed  the  state  on  the  analogy  of  the 
individual.  Now,  pursuer  lectures  exactly  the 
opposite  way— that  it  is  the  individual  that  is 
constructed  from  the  analogy  of  the  state.  (Qj 
Then  the  book  does  not  agree  in  some  points 
with  the  sentiments  and  Noughts  of  pursuer? 
(A)  Yes ;  there  are  one  or  two  parts  occasionally 
that  differ  from  bis  opinion.  Information  re- 
garding the  facts  treated  of  in  these  Aids  might 
be  got  from  other  sources  than  pursuer's  lec- 
tures, but  not,  so  far  as  I  know,  with  regard 
to  the  principles  and  ideas — I  mean  of  all  the 
principles  and  ideas." 

Such  evidence  as  this,  when  taken  by  itself, 
appears  to  me  to  be  far  from  conclusive  of  what 
the  pursuer  requires  to  prove  to  entitle  him  to  an 
interdict,  more  especially  in  a  case  which  relates 
to  moral  philosohpy,  which  has  for  centuries 
been  a  subject  of  treatise  and  of  disquisitioD,  and 
which  renders  it  imperative,  I  think,  upon  a 
party  seeking  an  interdict  on  the  ground  of 
piracy,  to  produce  his  manuscript  lectures,  when 
they  exist,  in  order  that  a  comparison  may  be 
made  between  them  and  the  piracy  compMned 
of. 

The  attempt  to  obviate  this  difficulty  by  a 
comparison  of  the  first  Aid  with  the  production 
called  No.  9/1  of  process  ought  not  in  my  opi- 
nion to  be  sanctioned.  That  production  is  not 
proved  to  be  a  correct  copy  of  the  pursuer's 
lectures,  although  it  may  have  been  loosely  so 
called.  It  is,  however,  said  to  be  what  the  first 
Aid  was  taken  from.  But  the  first  Aid  is  proved 
by  the  pursuer's  witnesses  not  to  be  identical  in 
luiguage  with  the  pursuer's  lectares,  and  that 
being  so,  it  is  clear  that  No.  9/1,  from  which  that 
Aid  was  taken,  cannot  be  a  verbatim  copy  of  his 
lectures.  It  is,  moreover,  proved  by  the  witness 
Brown,  who  wrote  it,  that  although  it  oonsista  in 
a  great  measure  of  notes  of  pursuer's  lectures, 
"they  were  not  verbatim  notes."  In  these  cir- 
cumstances this  production  cannot,  I  think,  be 
admitted  as  a  substitute  for  the  pursuer's  lectures, 
in  order  to  test  the  piracy  of  the  first  Aid,  and  •• 
the  pursuer's  lectures  have  not  been  prodnoed,  X 
am  of  opinion  that,  in  the  absence  of  these 
lectures,  interdict  against  the  publication  of  the 
first  Aid  should  not  have  been  granted. 

The  second  and  third  series  of  the  Aids  are  in 
a  different  position  from  the  first  in  the  matter  of 
eridence,  inasmuch  as  with  regard  to  them  the 
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munuoript  leetnres  of  the  purener  have  been 
prodaoed  as  the  atandard  of  compariBon.  In  the 
reoord  these  Aids  are  challenged  as  incorporating 
"great  parts  of  the  porauer's  leetnres,  "and  these 
inooiporated  parts  are  said  "to  consist  of  badly 
taken  notes  of  the  leotores,  sometimes  para- 
phrased and  expanded  bj  an  unintelligent 
person."  The  pnrsner'B  plea-in-lav  is  rested  on 
these  "inooiporated  parts  "  and  it  is  in  respect  of 
them  that  the  pojsaer  seeks  to  obtain  the  inter- 
dict he  crayes.  As  regards  the  second  Aid,  ^hioh 
consists  of  ninety-nine  pages  of  print,  reference 
is  made  to  a  "  schedule  annexed  to  the  oonde- 
loendenoe"  for  the  parts  so  incorporated.  In 
that  Bohedule  the  second  and  third  heads  of  these 
relating  to  the  second  Aid  are  alleged  to  consist 
— the  one,  of  "Thoughts  of  the  lectures,  but  so 
obsoorely  expressed  as  to  be  barely  recognisable," 
and  the  other  of  "  The  lectures  obscured,  but 
eontaining  expressions  that  probably  ^ill  not  be 
found  elsewhere."  Now,  these  humbly  appear  to 
me  to  be  allegations  which  are  not  relevant  to 
groond  an  interdict  npon  ;  and  putting  them 
aside,  there  are  only  three  out  of  the  first  forty- 
three  pages  of  the  compilation  in  question  which 
are  said  to  contain  objectionable  matter.  The 
other  forty  pages,  therefore,  are  the  production 
of  the  anUior  of  the  Aids,  or  have  been  taken 
from  Booroea  other  than  the  pursuer's  lectures ; 
so  that,  as  the  interdict  stands,  the  defender  has 
been  interdicted  from  publishing  forty  pages, 
containing  six  separate  chapters,  of  a  compilation 
to  which  no  objection  has  been  stated.  Of  the 
remaining  fifty-six  pages  there  are  only  about 
twenty-nx  to  any  part  of  which  objection  is  taken 
in  the  schedule,  leaving  thirty  of  these  pages 
eootaining  three  additional  chapters  unobjected 
to,  and  to  these  also  the  interdict  applies.  And 
it  is  not  unimportant  to  obserre,  that  when  the 
porsner  oomes  to  deal  with  this  second  Aid  in  the 
specific  objections  in  the  joint  print  given  in 
daring  the  proof,  he  does  not  take  exception  to 
any  part  of  this  Aid  other  than  that  contained  in 
the  three  last  chapters. 

In  dealing  wiUi  an  interdict  in  such  oircnm- 
stanoes  the  proper  oouxse  appears  to  me  to  be 
that  taken  in  the  English  cases  we  have  been 
referred  to — viz.,  that  of  limiting  the  injunction 
or  interdict  to  the  portion  of  the  work  complained 
of  which  had  been  challenged  and  proved  to  be 
a  piracy.  That  was  the  course  taken  by  Lord 
HaUieriiBy,  when  Vice-Ohancellor,  in  JarrcUd  v. 
Holtton  (3  Kay  &  J.,  708),  and  was  apparently 
pointed  at  by  Lord-Justice  James  in  JamM 
V.  Hegnood  (18  Weekly  Beporter,  279;,  and 
ought,  I  think,  to  have  been  adopted  here,  pro- 
vided the  evidence  was  sufficient  to  instruct  the 
{riiacy  of  the  incorporated  parts.  It  has, 
however,  not  been  adopted,  and  on  that  ground 
I  am  of  opinion  that  the  interdict  against  the 
pablioalion  of  the  second  Aid  ought  not  to  be 
allowad  to  stand. 

The  third  of  the  series  of  Aids  is  more  difficult, 
perliaps,  to  deal  with  in  this  respect,  as  it  is  not 
so  distinctly  divided  into  chapters  as  the  second 
of  the  series.  But  as  the  matters  spedflcally  ob- 
jected to  in  the  joint  print  are  confined  to  certain 
passages  between  the  seventh  and  the  twentieth 
pages  of  this  Aid,  the  interdict  should,  I  think, 
have  been  oonfined  to  those  passages. 

With  reference  to  the  sufficiency  of  the  proof 
of  piracy,  it  is  not,  in  the  view  I  have  taken  of 


the  case,  necessary  that  I  should  enter  into  any 
detail.  I  have  not  carefully  examined  the  joint 
print  applicable  to  the  first  Aid,  because  it  is  not, 
in  my  opinion,  based  npon  a  true  standard  of 
comparison.  And  I  have  only  further  to  remark 
with  reference  to  this  Aid,  that  it  appears  from 
the  "schedule"  annexed  to  the  record  that  no 
objection  was  there  takdn  to  more  than  one-half 
of  the  104  printed  pages  of  which  this  Aid  con- 
sists ;  and  that  there  are  twelve,  some  of  them 
very  long,  chapters  or  divisions  in  the  first  fifty 
pages  which  are  not  objected  to  at  all,  and  yet  to 
these  the  interdict  has  been  applied.  I  have, 
however,  examined  the  joint  print,  with  the  proofs 
in  relation  to  the  second  and  third  Aids,  and 
having  regard  to  the  nature  of  the  subjects  the 
parties  are  both  dealing  with,  the  conclusion  I 
have  come  to — though  not  without  much  hesita- 
tion, as  the  question  is,  in  my  opinion,  more 
especially  as  to  the  third  Aid,  one  of  great  nicety 
— is,  that  piracy  as  to  the  second  and  third  Aids 
has  not  been  established 

LoBD  SounD — I  am  of  opinion  that  the  judg- 
ment of  the  Sberiff-Substitnte  ought  to  be 
affirmed.  On  the  question  of  fact  I  entertain 
no  doubt.  I  think  it  has  been  proved  that  the 
defender  by  the  publications  complained  of  hss 
appropriated  and  reproduced  the  lectures  de< 
livered  by  the  pursuer.  I  have  an  equally  strong 
and  clear  opinion  that  the  defender  had  no  right 
to  publish  the  pursuer's  lectures  without  the 
authority  or  consent  of  the  pursuer. 

In  so  far  as  regards  the  question  of  law  involved, 
I  regard  the  case  as  one  of  very  great  importance. 
This  is  the  first  attempt,  so  far  as  I  am  aware, 
that  has  ever  been  made  to  appropriate  and 
publish  the  course  of  lectures  delivered  by  a  pro- 
fessor in  any  university  in  this  country,  and  the 
first  instance  in  which  it  has  occurred  to  anyone 
to  maintain  a  right  to  do  so  without  the  lecturer's 
consent,  and  indeed  directly  against  his  remon- 
strances. If  the  defender's  contention  were 
sustained,  a  very  serious  injury  would,  in  my 
opinion,  be  done  to  the  occupants  of  university 
chairs,  and  to  the  office  of  a  professor  in  a  uni- 
versity. The  lectnrer  would  be  injured  pecuni- 
arily in  being  deprived  of  what  he  has  hitherto 
regarded,  I  think  justifiably,  as  his  own  pro- 
perty, and  that  property  often  of  considerable 
value.  As  illustrations  of  this,  with  reference  to 
the  faculty  of  law  alone,  I  may  refer  to  the  fact 
that  within  a  comparatively  short  time  the 
lectures  on  Conveyancing  delivered  by  the  last 
two  professors  of  that  branch  of  law  in  the  Uni- 
versity of  Edinburgh — the  fruit  of  much  labour, 
research,  and  ability — have  been  published  by 
their  representatives,  and  have  already  reached 
more  than  one  edition.  It  is  worthy  of  notice 
also  that  the  Legislature  has  recognised  the  hard- 
ship involved.  The  Statute  of  5  and  6  Will.  IV., 
so  much  referred  to  in  the  pleadings,  the  pur- 
pose of  which  was  to  prevent  the  pubUcation  of 
lectores  without  the  consent  of  the  lecturers  or 
authors,  proceeds  on  the  preamble,  that  printers, 
publishers,  and  other  persons  have  frequently 
"  taken  the  liberty  "  of  printing  and  publishing 
lectures  without  the  requisite  consent,  "to  the 
great  detriment  of  such  aathors  and  lecturers." 
If  the  wrong  done  be  admitted  in  the  case  of 
lectures  delivered  on  occasional  subjects — of  such 
lectures  as  were  in  use  to  be  delivered  by  Thack- 
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eray,  or  suoh  as  are  now  given  by  men  eminent 
in  science,  like  Mr  Hnxley,  and  afterwards  pub- 
lished by  the  author  in  a  permanent  form  for 
general  oironlation — the  injury  must  obvioosly 
be  greater  in  the  case  of  one  who  is  in  nse,  year 
after  year,  to  give  anbstantially  the  same  coarse 
of  instruction  to  sncceeding  classes  of  stndents. 
In  many  oases  it  would  further  be  a  serious  in- 
jury to  a  teacher  to  have  his  lectures  published 
without  reference  to  his  own  wishes  as  to  the 
time  and  manner  of  publication,  and  while  he 
was  himself,  by  greater  research  and  study, 
maturing  his  views  and  preparing  a  work  for 
future  publication,  which  should  combine  the 
results  of  larger  experience  and  fuller  consider- 
ation, and  by  which  he  would  desire  to  be  judged 
as  an  author  and  a  teacher. 

I  do  not  think  these  considerations  at  all  out  of 
place  in  the  determination  of  the  legal  question 
raised  by  the  contention  of  the  defender  in  this 
case.  If  the  defender's  argument  would  lead  to 
the  results  I  have  stated — and  of  this  I  think 
there  can  be  no  doabt — and  if  the  right  contended 
for  by  the  defender  is  claimed  for  the  first  time 
in  the  history  of  Scottish  universities,  which  is 
also  dear,  I  hold  it  to  be  a  perfectly  legitimate 
and  proper  oonsideiation  to  be  taken  into  view, 
that  the  result  of  the  argument  of  the  pursuer 
would  be  productive  of  great  injniy  to  the  pro- 
fessors, and  consequently  to  the  univendties  them- 
selves. I  think  the  Court  should  very  closely 
scrutinise  and  test  the  reasoning  which  must  lead 
to  such  unjust  tmd  mischievous  results,  and  should 
only  give  effect  to  the  argument  if  the  defender 
can  make  it  very  clear  on  principle  or  authority 
that  the  law  gives  him  the  right  he  claims. 
The  suggestion  that  professors  may  protect 
themselves  in  the  possession  of  their  property, 
by  entering  their  lectures  for  publication  at  Sta- 
tioners' H^,  infers  the  existence  of  an  injury  to 
a  right  in  literary  property  if  this  protective 
coarse  be  not  adopted.  It  is  a  suggestion  which 
it  would  be  diffloiUt,  if  indeed  possible,  to  adopt 
in  the  case  of  a  professor  who  is  constantly  alter- 
ing, expanding,  improving,  and  even  reconstruct- 
ing in  whole  or  in  part  the  lectures  of  which  his 
course  is  composed.  But  why  drive  a  professor 
or  lecturer  to  any  such  extraordinary  expedient  ? 
Legal  principle  no  doubt  may  be  so  strong  and 
dear  as  to  make  this  necessary.  All  I  can  say  is, 
that  I  think  the  defender  mnst  present  a  very 
convincing  argument  in  support  of  the  novel  pre- 
tensions he  now  makes  before  he  can  succeed  in 
obtaining  a  judgment  which  if  obtained  mnst,  in 
my  humble  view,  immediatdy  result  in  legislation 
to  correct  the  common  law  as  it  would  now  for 
the  first  time  be  declared.  It  would  not  be  easy 
to  predict  the  consequences  in  many  respects  of 
the  defender's  argument  being  sustained,  but 
besides  the  loss  to  the  professor  of  the  pecuniary 
reward  from  the  publication  at  the  time  he  may 
think  best  of  the  results  of  labour,  learning,  and 
research,  he  might  find  his  usefulness  restricted 
and  his  income  impaired  by  competition  in  the 
delivery  of  his  own  lectures  by  some  student  who 
might,  at  reduced  fees,  and  at  an  hour  suitable 
to  a  great  number,  deliver  his  former  professor's 
course  of  lectures  skilfully  taken  down  verhatim 
in  shorthand. 

On  the  question  whether  the  publications  com- 
plained of  are  substantial  reproductions  of  the 
pursuer's  lectures,  it  is,  I  think,  necessary  to  say 


very  little.  The  purpose  which  the  publishers 
had  in  view  is  clearly  enough  shown  by  the  fact 
that  in  the  first  instance  they  printed  and  offered 
for  sale  notes  which  were  as  nearly  as  possible  a 
verbatim  copy  or  report  of  the  course  of  lectures. 
The  publication  of  these  notes  having  been  inter- 
dicted, the  defender  adopted  a  different  form  of 
piracy.  His  intention,  however,  is  again  avowed 
by  the  terms  of  the  preface  to  the  first  series  of  the 
"  Aids  to  the  Study  of  Moral  Philosopy, "  in  which 
it  is  stated  that  the  work  would  "save  the 
mechanical  trouble  of  a  double  writing,"  which, 
as  I  understand  it,  means  that  the  student  being 
put  in  possession  of  the  form  and  substance  of 
the  porsuer's  lectures,  would  find  it  unnecessary 
to  take  notes  for  himself,  for  such  notes  would  be 
merdy  putting  into  manuscript  what  the  student 
would  already  possess  in  print.  The  same  pur- 
pose is  disclosed  by  the  publishers'  advertisement, 
in  which  the  works  are  described  as  being  a 
"crib."  But  the  matter  is,  I  think,  placed  be- 
yond a  doubt  by  a  comparison  of  passages  in  the 
lectures  with  those  in  the  defender's  publica- 
tions, as  spoken  to  in  the  evidence  of  the  pur- 
suer's witnesses,  and  proved  by  the  papers  in 
process.  The  publication  of  a  mere  transoript 
of  the  lectures  has  been  avoided,  and  the  publi- 
cations are  disguised  so  as  to  have  the  appear- 
ance of  a  new  work.  But  notwithstanduig,  it 
appears  to  me  that  it  has  been  clearly  proved 
that  the  lectures  have  been  reproduced  in  their 
order  or  method,  their  ideas  or  substance,  and 
in  the  very  language  employed,  to  such  an  extent 
as  to  establish  a  case  of  piracy — badly  done  it 
may  be,  but  which  may  be  in  some  respects  all 
the  more  injurious  to  the  pursuer  from  its  de- 
fects. 

Assuming,  then,  that  a  case  of  appropriation  of 
the  pursuer's  lectures  has  been  established,  the 
question  arises,  whether  the  defender,  a  former 
student  in  attendance  at  the  pursuer's  classes, 
has  the  legal  right  to  make  the  publication.  The 
principle  by  which  this  question  must  be  deter- 
mined has  been,  I  think,  shortly  and  dearly  stated 
by  Professor  Bell  in  treating  of  the  subject  of 
unpublished  compositions  in  these  words—"  No 
man  has  a  right  to  publish  another's  thoughts  to 
the  world,  or  to  propagate  their  publication  beyond 
the  point  to  which  he  has  given  consent"  (1  Bell, 
Comm.,  111).  The  consent  may  be  given  ex- 
pressly, or  it  may  be  inferred  and  established  by 
acts  indicating  unequivocally  an  intention  to 
dedicate  a  literary  composition  or  work  to  the 
public.  Such  dedication  would,  for  example,  be 
inferred  by  the  printing  and  publishing  of  a 
lecture  or  other  work  without  having  it  first 
entered  at  Stationers'  HalL  But  consent,  express 
or  implied,  must  be  given,  and  if  the  publicatioii 
be  challenged  by  the  lecturer  or  author,  the  per- 
son who  has  appropriated  and  published  a  lecture 
or  literary  work  can  only  justify  the  proceeding 
by  showing  that  consent,  express  or  implied 
was  given  to  the  pnblioation  by  the  lectoier  or 
author. 

It  appears  to  me  that  this  principle  forms  the 
key  to  the  decision  of  all  the  cases  that  have 
occurred  in  reference  to  literary  property  of  any 
kind. 

1.  If  letters  be  written  and  despatched  by  one 
person  to  another,  the  letters  have  passed  from 
the  hands  of  the  writer,  but  it  does  not  follow 
that  the  receiver  is  entiUed  to  print  and  publish 
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them.  The  eonaent  of  the  vriter,  express  or 
implied,  to  publication  must  be  shown  in  order 
to  confer  that  right.  The  commnnioations  har- 
ing  been  made  printa  faeie  for  a  limited  por- 
poae,  yiz.,  the  oommonication  of  information  or 
of  the  writer's  Tiewa  on  the  snbject  of  the  letter 
to  the  person  addressed,  the  receiver  is  not  en- 
titled to  use  them  for  another  purpose,  viz. ,  oom- 
mnnication  to  the  world  by  means  of  publication. 

2.  Again,  a  lecture  or  coarse  of  lectures,  de- 
livered in  a  pablic  institution,  school,  hospital, 
or  other  place,  either  in  retnm  for  a  fee  for  ad- 
mission, or  to  an  audience  who  attend  by  invita- 
tion  without  payment,  cannot  be  lawfully  made 
the  subject  of  publication  without  the  consent  of 
the  leoturer,  for  although  he  has  agreed  to  com- 
mnnieate  his  ideas  in  the  form  of  a  lecture  to  his 
audience  he  has  not  consented  to  the  appropria- 
tion and  publication  of  the  lecture  by  them  or 
any  of  them.  The  lecture  has  been  delivered 
for  the  limited  purpose  of  giving  information  or 
instmotion  to  the  audience,  and  it  is  not  to  be 
inferred  or  implied  that  a  farther  consent  has 
been  given  to  publication,  which  is  a  purpose 
entirely  dilferent  from  that  which  be  had  in  view. 
This  is  the  principle  to  which  effect  was  given  by 
Iiord  Eldon  in  the  case  of  Abernetliy,  and  again 
by  Xtr  Justice  Eay  in  the  recent  case  of  Nieolt  v. 
Pitman.  It  is  true  that  in  both  of  these  cases 
the  expression  used  by  the  learned  Judges  as  the 
ground  of  judgment  was  that  there  was  an  "  im- 
plied contract"  between  the  lecturer  and  the  per- 
sons present  at  the  delivery  of  a  lecture  or  course 
of  leotares  that  these  persons  should  not  print 
and  publish  the  lecturer's  composition.  Bat  this 
only  means  that  from  the  relation  subsisting  be- 
tween the  lecturer  and  his  audience  the  oiily 
privilege  which  the  lecturer  agreed  to  confer  was 
that  his  audience  should  themselves  take  all  the 
benefit  they  might  derive  from  listening  to  the 
lecture  (and,  it  may  be,  for  this  purpose  might 
take  notes  more  or  less  full),  but  that  in  doing  so 
he  gave  no  consent,  express  or  implied,  to  the 
publication  of  his  lecture.  It  humbly  appears  to 
me  that  the  principle  to  be  applied  is  not,  pro- 
perly speaking,  that  of  implied  contract,  but 
rather  that  a  limited  right  or  privilege  only 
vras  given,  and  that  in  the  absence  of  consent  to 
give  a  more  extensive  right — the  right  of  publica- 
tion— ^no  snob  right  was  conferred. 

3.  The  same  principle  received  effect  in  the 
case  of  the  dramatic  performance  of  a  new  play 
even  at  a  public  theatre — (1)  in  the  case  of 
Maddin  v.  Hiehardion  in  this  country ;  and  (2) 
in  the  case  of  Palmer  v.  De  Witt,  in  the  Superior 
Court  of  New  York  [both  *up.  «<.]— in  both  of 
which  it  was  held  that  although  the  public  were 
invited  to  hear  a  dramatic  performance  involving 
the  communication  of  the  author's  play,  this  did 
not  amount  to  an  express  or  implied  consent  to 
the  publication  of  the  play  by  any  of  the  audi- 
ence. 

4.  Again,  in  the  case  of  an  unpublished  com- 
position read  to  a  circle  of  friends,  the  same 
reason  applies ;  and  effect  was  given  to  the  same 
principle  in  the  case  of  Prince  Albert  v.  Strange, 
18  L.  J.  120,  with  reference  to  the  publication  of 
impressions  of  drawings — copies  of  which  had 
been  snrreptitioasly  obtained — and  even  of  a 
catalogue  of  these,  without  the  consent  of  the 
■ttist 

6.  A  clerk  or  book-keeper  who  is  guilty  of  com- 


municating to  others  copies  of  accounts  in  his 
master's  books  will  be  restrained  from  doing  so 
for  what  appears  to  me  to  be  substantially  the 
same  reason — as,  indeed,  was  noticed  by  Lord 
Oottenham  in  the  case  of  Prince  Albert  v.  Strange. 
His  Lordship  there  says — "The  observations  of 
Vioe-Chancellor  Wigram  in  Tipping  v.  Clarke  are 
applicable  to  this  part  of  the  case.  He  says — 
'  Every  clerk  employed  in  a  merchant's  counting- 
house  is  under  an  implied  contract  that  he  will 
not  make  pablic  that  which  he  learns  in  the  exe- 
cution of  his  duty  as  clerk.  If  the  defendant  has 
obtained  copies  of  books,  it  would  very  probably 
be  by  means  of  some  derk  or  agent  of  the  plain- 
tiff, and  if  he  availed  himself  surreptitiously  of 
the  information,  which  he  conld  not  have  had 
except  from  a  person  guilty  of  a  breach  of  con- 
tract in  communicating  it,  I  think  he  could  not 
be  permitted  to  avail  himself  of  that  breach  of 
contract'    In  this  opinion  I  fully  concur." 

The  question  to  be  solved  in  the  present  case 
then  is,  Whether  the  pursuer  expressly  or  im- 
pliedly consented  to  the  publication  by  the  de- 
fender, and  consequently  by  any  member  of  the 
public,  of  the  course  of  lectures  which  he  delivered 
to  his  students  ?  In  determining  that  question  it 
must  be  kept  in  view  that  in  the  ordinary  case 
a  lecturer  who  has  invited  an  audience  to  attend 
gratuitously,  or  has  made  a  charge  of  admission 
to  his  lectures,  does  not  thereby  confer  any  right 
of  publication  on  the  persons  who  may  attend, 
for  he  has  given  no  consent,  express  or  implied, 
to  such  publication.  This  being  so,  why  should 
a  different  rule  or  principle  be  applied  in  the 
case  of  the  pursuer?  This  appears  to  me  to  be  a 
fair  and  reasonable  way  of  putting  the  question, 
for  it  is  the  contention  of  the  defender  that  the 
general  rule  or  principle  to  which  effect  has  been 
given  in  so  many  instances  shall  not  apply,  but 
that  a  different  and  exceptional  principle  ^ould 
receive  effect  in  the  case  of  a  lecturer  or  profes- 
sor in  a  university. 

The  answer  which  the  defender  makes  to  this 
question  is — Because  the  pursuer  holds  a  public 
office  in  occupying  a  chair  in  the  university,  and 
delivers  his  lectures  to  anyone  who,  being  a 
matriculated  student,  may  desire  to  attend.  It 
does  not  appear  to  me  that  in  the  case  of  a 
professor  delivering  lectures,  his  audience  is  to 
be  characterised  as  being  public,  or  members  of 
the  public,  in  any  different  sense  from  the  audi- 
ence of  any  other  leoturer  who  agrees  to  admit 
anyone  in  return  for  a  payment  for  admission, 
or  who  invites  an  audience  without  payment  at 
all.  Students  seeking  admission  must  in  the  first 
place  be  matriculated,  and  in  many  instances  are 
required  to  undergo  an  examination,  or  fulfil 
other  conditions,  lowing  a  certain  degree  of 
knowledge  or  proficiency  in  the  subject  taught, 
before  being  admitted  to  bear  a  particular  course 
of  lectures.  But  even  taking  it  that  the  public 
in  the  widest  sense  are  admitted,  and  that  the 
lecturer  who  has  accepted  the  office  of  a  professor 
has  undertaken  to  deliver  his  lectures  to  all 
students  who  may  attend,  I  am  unable  to  see  how 
it  follows  that  the  lecturer  has  thereby  con- 
sented, either  expressly  or  by  implication,  to  the 
appropriation  and  publication  of  his  lectures,  or 
course  of  lectures,  by  any  of  his  auditors.  As- 
suming that  a  professor  holds  a  munus  piMieutn, 
and  that  the  public  may  attend  his  lectures,  what 
ground  or  reason  is  there  for  saying  that  thereby 
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he  oonMntB  to  give  up  his  right  of  property  in 
his  leotores,  w^oh  he  may  himself  desire  to 
pabluh  at  the  proper  time  ?  He  makes  no  such 
agreement  with  the  uniyersity  anthorities,  and 
none  such  with  his  students.  When  a  professor 
accepts  office,  what  he  undertakes  to  do  is  to 
give  instmction  in  the  particular  branch  of  edu- 
cation, science,  or  learning  which  it  is  his  duty 
to  teach.  Tliat  is  precisely  the  agreement  which 
a  lecturer  to  an  hospital  or  tmy  other  open  insti- 
tution makes  with  the  trustees  of  the  institution 
or  foundation — neither  more  nor  less.  It  is  con- 
ceivable that  a  professor  or  lecturer  might  make 
a  contract  with  the  State  or  with  the  trustees  of 
a  foundation  to  give  over  to  them  or  to  the 
stadenta  his  right  of  property  in  his  lectures; 
but  surely  such  a  contract  must  be  expressed,  or 
in  the  case  of  a  university  mast  be  authorised  or 
required  by  a  legislative  enactment  introducing  a 
novel  and  extraordinary  stipulation  as  a  condition 
of  a  professor  accepting  the  office.  A  professor's 
lectures,  like  those  of  any  otber  lecturer,  are 
ddivered  for  a  special  and  limited  purpose. 
That  purpose  does  not  in  any  way  infer  a 
relinquishment  of  his  right  of  property  in  the 
lecture  or  lectures  delivered.  Looking  at  the 
matter  from  the  student's  point  of  view,  what 
they  expect  and  are  entitled  to  receive  is  educa- 
tion or  instruction,  which  may  be  given,  and  in 
some  oases  is  always  given,  in  the  form  of  lectures. 
Having  got  that  instruction,  which  is  all  that 
either  the  university  or  the  professor  undertakes 
to  give,  the  understanding  or  arrangement  be- 
tween them  and  the  university  and  between  them 
and  the  professor  has  been  fulfilled.  The  privi- 
lege or  right  to  listen  to  the  lectures  for  the 
purpose  of  being  inscructed  or  educated  cannot 
surely  give  the  student  the  separate  right  of 
appropriating  and  publishing  for  profit  or  other- 
wise the  Uteraiy  profit  whi(£  the  professor  has 
in  his  lectures.  I  see  nothing  in  the  relation 
between  the  professor  and  his  students,  or  the 
professor  and  the  university,  which  infers  that 
the  professor  has  consented  either  that  the  uni- 
versity authorities  or  the  student  may  appro- 
priate the  ideas  and  literary  composition  of  the 
lectures,  which  are  the  means  or  medium  of 
education.  It  is  true  that  a  student  may  take 
the  fullest  notes — verbatim  notes  if  he  can — of 
the  lectures  delivered ;  but  the  answer  to  the 
suggestion  that  he  may  publish  these  notes  if  he 
tiaak.  fit,  is,  in  a  word,  this,  that  he  is  entitled — 
and  it  may  be  inviteid — to  take  these  notes  as 
the  means  of  obtaining  instruction  for  himself 
(as  he  is  invited  to  benefit  by  the  thoughts  and 
ideas  communicated  to  him),  but  be  is  not  there- 
by authorised  to  publish  the  notes  taken.  Such 
publication  can  only  take  place  with  the  consent 
of  the  lecturer.  And  so  I  am  clearly  of  opinion 
that  the  defender  fails  to  show  that  there  are 
grounds  for  holding  that  a  professor  in  a  uni- 
versity is  in  an  exceptional  and  most  disadvan- 
tageous position  as  regards  his  right  of  property 
in  bis  lectures  as  compared  with  any  other 
teacdter  or  lecturer. 

I  think  the  provisions  of  the  Statute  6  and  6 
Will.  rV.  o.  66,  have  nothing  to  do  with  the  case. 
I  agree  in  the  view  which  Mr  Justice  Kay  took 
of  tiie  statute  in  the  case  of  NieoU  v.  Pitman. 
If  notice  of  the  intention  to  deliver  a  lecture  be 
not  given  in  terms  of  sec.  4  of  the  statute,  or  if 
the  lecture  be  delivered  in  a  public  school  or 


college,  or  on  any  pnblio  foundation,  then  the 
law  relating  to  publication  is  to  remain  the  same 
as  if  the  Act  had  not  been  passed,  that  is,  the 
common  law— the  law  laid  down  by  Lord  Eldon 
in  the  cEise  of  Abemethy,  which,  it  appears  to 
me,  applies  in  all  its  force  to  the  case  of  a  uni- 
versity professor  as  dearly  and  for  the  same 
reason  as  to  the  case  of  any  other  lecturer. 

In  conclusion,  I  shall  only  further  observe, 
that  it  is  dear  from  the  report  of  Lord  Eldon's 
observations  in  the  case  of  AbemeOiy  that  be 
saw  no  room  for  such  a  distinction  as  the 
defender  contends  for  in  the  case  of  a  lecturer 
in  a  university,  for  he  expressly  refers  to  the 
lectures  of  Blackstone,  without  a  suggestion  that 
the  general  principle  would  not  apply  to  such 
cases.  No  such  distinction  seem  s  to  have  occurred 
to  Mr  Justice  Story  or  to  Obancellor  Kent,  as  is 
evident  from  their  published  works,  and  I  am 
humbly  of  opinion  that  no  good  reason  can  be 
stated  to  warrant  any  such  distinction  being  now 
drawn. 

Loan  Adax — I  concur  in  the  opinion  of  Lord 
Shand. 

LoBD  Lei — I  concur  in  the  opinion  of  the  Lord 
President. 

The  respondent's  demand  for  interdict  is 
founded  on  an  alleged  right  of  property — a  right 
entitling  him  to  forbid  his  students,  or  anyone 
deriving  right  from  a  student,  to  reproduce  his 
lectures  and  sell  copies  of  them  to  the  public. 

It  is  not  now  maintained  that  an  author  has 
at  common  law  any  property  in  his  work  after 
publication ;  and  I  think  that  in  Scotland  it  has 
been  a  settled  point  since  the  case  of  Einton  t. 
Donaidion  in  1773  that  he  has  none.  The 
separate  report  of  that  case  by  Mr  Boswell,  one 
of  the  counsel,  affords  abundant  evidence  of  the 
deliberate  character  of  the  decision,  and  explains 
the  brevity  of  the  report  in  Morison  from  the 
Folio  Dictionary  (M.  8307).  It  was  not  only 
considered  upon  informations,  but  a  hearing  in 
presence  was  ordered,  at  which  "all  the  six 
oounsd  spoke,  and  the  pleadings  lasted  four 
days."  Of  all  the  Judges,  Lord  Monboddo  alone 
was  in  favour  of  the  pursuer's  claim. 

In  England,  it  is  true,  the  earlier  decisions  seem 
to  have  been  the  other  way.  The  case  of  Mittar 
▼.  Taylor,  as  to  the  publication  of  "Thomson's 
Seasons,"  was  decided  by  Lord  Mansfield,  con- 
curring with  Willes  and  Aston,  J. J.,  upon  the 
view  that  "there  is  a  real  property  remaining  in 
authors  after  publication  of  their  works,  and  that 
they  only,  or  those  who  daim  under  them,  have 
a  right  to  multiply  the  copies  of  such  their  liter- 
ary property,  at  their  pleasure,  for  sale."  But 
the  point  was  finally  settled  against  this  view,  in 
the  case  of  Jeffery$  v.  Bootey,  by  the  House  of 
Lords  (21  L.J.  Exch.  81). 

It  appears  to  me,  therefore,  that  no  aid  can  be 
lent  to  the  respondent's  case  by  referring  to  the 
opinion  of  Sir  William  Earle  in  the  case  of  Jeffery* 
y.Boo»ey.  It  is  an  interesting  and  admirable  argu- 
ment for  the  common  law  right,  but  the  decision 
went  against  it.  His  dictum  that  an  author  may,  if 
he  chooses,  impart  his  manuscript  to  a  select  num* 
ber  of  persons  "  without  general  publication,"  ia 
one  which  nobody  denies.  But  it  is,  I  apprehend, 
equally  undeniable  that  if  an  author  delivers 
his  work  to  the  public,  indisoriminatdy  and 
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witboot  adeotion  or  flondition— either  oraUy  or 
by  aeUing  pablidy  a  copy  of  it — he  cannot  at 
common  law  preyent  his  hearers  reprodnoing  it, 
or  the  pnrchaaer  of  a  oopy  transcribing  and  print- 
ing it.  I  think  that  this  doctrine  was  clearly  ex- 
pressed by  Lord  Brougham  in  the  case  of  Jejferyt 
T.  BoMty,  and  was  the  snbstanoe  of  the  opinions 
of  the  IJord  Jnstice-Olerk  and  other  Judges  in 
HiiUion  T.  Donaldton.  "  If,  instead  of  delivering 
hia  composition  to  a  select  number,  he  delivered 
it  to  all  who  came  and  heard  him,  imposing  no 
restriction,  he  could  not  complain  with  effect  of 
anyone  repeating  it  to  oth0ni  who  had  not  been 
present.  Now  there  seems  no  possibility  of  hold- 
ing that  he  can  prevent  the  persons  to  whom  he 
gave  or  sold  his  paper,  whether  written  or  printed, 
from  making  their  own  use  of  it,  without  also  hold- 
ing that  he  oould  proceed  against  his  auditors 
unwarned.  If  each  of  thtM  might  repeat  what 
he  had  heard,  each  of  ihose  might  lend  the  paper 
or  book,  and  could  only  be  tied  up  from  so  doing 
by  eipress  stipulation  imposing  restrictioDS  upon 
him  when  he  received  it. "  {Per  Lord  Brougham 
in  Ji§«ry»  v.  Bootty). 

The  qnestion  then  is,  whether  the  lectures  de- 
Uvered  by  a  oniversity  professor  in  the  exercise 
of  Us  fonotions  as  such  professor  are  published 
^or  must  be  held  as  deUvered  only  to  a  select 
andience  for  the  information  of  the  individoal 
auditors  alone  ?  I  admit  that,  at  a  first  glance, 
there  seems  to  be  some  hardship  to  the  professor 
in  allowing  his  students  to  reproduce  and  to  sell 
hia  lectures.  That  is  not  the  kind  of  profit  which 
students  are  expected  to  make  of  the  lectures; 
and  the  natoial  inclination  of  the  mind  is  to 
aeonre  to  aathors,  including  professors,  not  only 
the  merit  but  the  profit  of  their  works.  But  the 
qnestion  cannot  be  settled  by  considerations  of 
that  kind.  The  professor  is  not  without  power 
to  protect  himseU,  though  he  cannot  contract 
with  his  students  as  to  the  use  to  be  made  by 
them  of  the  instmction  imparted  to  them.  The 
question  is,  has  he  an  exclusive  right  by  law  to 
the  proper^  of  lectures  so  delivered?  or  does  de- 
livery amount  to  publication  ? 

In  answering  this  qnesti<«  I  am  unable  to 
aaaeut  to  the  prqtosition  that  a  professor  in  a 
public  university  is  in  the  same  case  as  a  private 
leetnrar.  I  think  there  is  a  difference  affecting 
mnfinHsllj  the  question  of  publioation.  A  private 
leotnrer  can  select  his  audience.  A  professor  can- 
not do  so.  His  leotnres  (if  that  is  the  form  in 
which  he  chooses  to  impart  his  instructions)  are 
deUvered  to  an  nnseleoted  audience.  Further,  I 
am  unable  to  assent  to  the  notion  that  such 
lectures  are  given  to  the  hearers  for  their  own 
information  and  instruction  only.  The  university 
exists  as  a  public  institution,  and  for  the  benefit 
of  the  public.  In  the  view  of  the  law  those 
who  attend  and  receive  instruction  do  so  not 
only  for  their  own  private  ends  but  for  the  bene- 
fit of  the  public.  Every  student  who  attends  is 
entitled  not  merely  to  receive  the  instruction  im- 
parted to  him,  but  to  do  so,  if  he  chooses,  with 
the  view  of  communicating  to  others  the  informa- 
tion and  instruction  which  he  receives.  If  any 
one  has  a  memory  capable  of  retaining  the  words 
of  a  lecture  which  he  has  so  received,  I  can  find 
no  reason  to  doubt  that  he  is  entitled  afterwards 
to  reproduce  it  and  to  repeat  it  as  often  as  he 
plewee.  I  think  he  is  free  to  write  it  out,  and  if 
be  should  afterwards  have  to  give  inatraction  on 
TOik  mil. 


the  subject  himself,  he  is  free  to  make  profit  by 
delivering  the  lecture  so  written  out.  He  will  be 
guilty  of  plagiarism  if  he  delivers  it  as  his  own 
composition.  But  he  will  no  more  be  guilty  of 
appropriating  to  his  own  uses  what  is  the  property 
of  another  than  the  man  who  delivers  as  hia  own 
a  published  sermon  by  Dr  Blaii. 

It  is  urged  that  the  effect  of  rejecting  the  re- 
spondent's claim  is  to  hold  that  every  student  is 
entitled  to  receive  from  the  university  professors 
not  only  instruction  but  a  oopy  of  lectures, 
which  he  may  afterwards  print  and  sell  for  gain ; 
and  that  this  is  not  only  injurious  to  the  patri- 
monial interests  of  the  professor,  but  contrary  to 
the  relations  subsisting  between  a  professor  and 
the  students  under  him. 

In  so  far  as  this  argument  applies  to  the  time 
when  the  student  attends  the  university,  I  think 
that  it  is  fallacious.  Because  during  that  period 
it  most  be  presumed  that  university  authority 
and  university  discipline  are  sufficient  to  check 
improper  conduct  on  the  part  of  the  student. 
Interdict  is  not  the  remedy  against  misconduct 
on  the  part  of  a  student. 

In  BO  far  as  it  applies  to  the  student  after  he 
has  left  the  university,  I  think  that  the  argument 
begs  the  question.  If  the  student  has  received 
the  lectures  or  other  instruction  imparted  to  him, 
not  only  for  himself,  but  for  all  Uie  world,  the 
relations  which  formerly  subsisted  between  him 
and  the  professor  will  not  aid  the  professor  in  an 
attempt  to  restrict  his  use  of  the  lectures.  No- 
thing will  do  so  but  a  right  of  property  in  the  lec- 
tures. If  the  professor  has  such  right  of  pro- 
perty, he  needs  no  other  argument.  Suggestions 
of  breach  of  confidence  are  beside  the  question, 
which  is,  whether  the  law  (apart  from  statute) 
secures  to  a  professor  the  property  of  a  lecture 
delivered  as  Uie  lectures  in  question  were  deliv- 
ered? 

As  to  the  case  of  Abenuihyt  my  opinion  is  that 
it  does  not  decide  this  qnestion.  It  was  the  case 
of  a  private  lecturer,  and  was  decided — if  I  un- 
derstand Lord  Eldon's  judgment  aright — upon 
the  ground  that  the  lectures  had  been  obtained 
in  an  improper  manner,  and  that  there  must  have 
been  breach  of  trust  or  of  implied  contract.  It 
is  not  a  decision  upon  the  qnestion  of  publioation 
in  the  case  of  lecturers  delivered  in  a  public  uni- 
versity. 

I  wish  to  add,  that  in  assenting  to  the  view 
that  the  "Aids"  are  a  reproduction  of  the  re- 
spondent's lectures,  I  give  no  opinion  that  the 
reproduction  is  at  all  faithful  or  reliable.  The 
print  is  a  manifest  crib  of  a  very  inferior  kind, 
and  is  disfigured  by  blunders  and  gaps  which 
cannot  have  occurred  in  the  origineJ  work.  I 
hold  it  to  be  a  reproduction  only  in  the  sense 
that  it  practically  claims  to  be  snob.  I  am  far 
from  believing  that  it  is  even  tolerably  accurate. 
I  think  that  the  professor's  objections  to  it  as  a 
disfigurement  of  his  lectures  are  very  intelligible. 
But  they  afford  no  ground  for  interdict.  Nobody 
will  hold  him  responsible  for  tiie  blemishes. 

LoBD  Fbabeb — I  concur  in  the  opinion  of  Lord 
Trayner,  and  will  endeavour  in  the  observations 
I  now  make  to  avoid  repeating  any  of  the  rea- 
sons he  has  stated  for  bis  opinion. 

Every  person  has  at  common  law,  and  inde- 
pendent of  all  copyright  statntefi,  until  publioa- 
tion, a  property  in  hu  literary  labour,  which  is 
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capable  of  being  held  and  transmitted,  and  in  the 
ezclasive  enjoyment  of  which  he  and  his  ezeoa- 
tors  and  assignees  will  be  protected.  After  pub- 
lication that  common  law  right  is  eztingoished, 
and  the  creations  of  the  author's  genius  become 
common  property,  unless  he  has  taken  the  means 
of  bringing  himself  within  the  protection  of  the 
copyright  statutes.  The  question,  therefore,  in 
the  present  case  is  simply  this — Did  the  respon- 
dent by  delivering  his  leotuiea  to  his  class  pub- 
lish them  Urbi  et  Orbit 

In  a  note  to  a  decision  pronounced  in  the  year 
1872  by  the  Supreme  Court  of  the  State  of  New 
York  {Pahntr  t.  Be  Witt,  7  American  Reports, 
480),  to  which  I  shall  afterwards  refer,  the  editor 
thus  abridges  the  American  and  English  decisions 
upon  this  matter  of  publication: — "Publishing 
implies  printing  and  exposing  for  sale — Keene  t. 
WheaOey,  9  Am.  L.  Reg,  46.  Printing  alone,  or 
aooompanied  by  gift,  of  copies  is  not  publishing — 
Prlnee  Albert  v.  Strange,  1  M'N.  &  G.  25  ;  Su)e«t 
V.  Arehbold,  10  Bing.  188.  Distribution  of  copies 
of  manuscript  among  a  parish,  or  among  pupils 
for  the  purpose  of  instruction,  or  to  a  choir,  is 
not  pubUcation — Pdley't  case,  2  Ves.  28 ;  Bartette 
T.  Chittenden,  4  M'Lean,  300,  5  «.  32 ;  Whila 
T.  Qerotih,  1  Ohitty,  24 ;  2  B.  4  Aid.  298.  De- 
livery of  a  lecture  is  not  a  publication — Aber- 
neOiy  ▼.  Hutaiin*OH,  1  Hall  &  Tw.  28.  The 
lepieseutation  of  a  dramatic  work  upon  the  stage 
is  not  a  publication— ifo6«rt»  y.  Mtyere,  23  Law 
Rep.  396 ;  Keene  v.  KimbcM,  16  Gray,  545 ; 
Coleman  v.  WaOten,  5  T.  R.  245;  Murray  y. 
EUitUm,  6  B.  &  Aid.  657 ;  Boueieault  v.  Wood, 
16  Am.  L.  Reg.  460.  Deposit  in  a  public  office 
is  not  a  pnblioation— BJunt  t.  Paiiin,  2  Paine, 
897." 

This  is  a  correct  representation  of  the  decisions 
on  this  matter  of  publication  so  far  as  I  have 
been  able  to  consult  them.  But  only  some  of  the 
American  reports  are  to  be  found  in  our  law 
libraries. 

If  we  are  to  hold  the  case  of  Abemethy  as  law, 
it  is  in  my  opinion  conclusive  upon  the  present 
question.  Lord  Eldon,  in  treating  the  lecture  as 
orally  delivered,  granted  the  injunction  on  the 
ground  that  an  implied  contract  existed  between 
the  lecturer  and  his  hearers,  viz. ,  that  the  latter 
would  make  use  of  the  lectures  only  for  their  own 
information,  and  not  publish  for  profit  that  which 
they  had  not  the  right  of  selling. 

But  the  case  of  Abemethy  does  not  stand  alone. 
There  is  a  decision,  delivered  so  recently  as  20th 
March  1884,  in  the  Chancery  Division  of  the 
High  Court  of  Justice  in  England,  by  Mr  Justice 
Kay,  which  comes  nearer  to  the  one  now  before 
us  than  all  the  oases  that  have  been  cited,  except 
the  case  of  SeheUing,  which  I  shall  refer  to  pre- 
sently—iV^teoZ*  V.  Pitman,  L.R.,  26  Chan.  Div. 
874.  The  plaintiff  in  this  case  was  a  Fellow  of  the 
Geological  and  Royal  Geographical  Societies,  and 
he  delivered  at  the  Vforking-Men's  College  in 
London  a  lecture  upon  the  dog  as  "  The  ^end 
of  Hon."  The  audience  were  admitted  to  the 
room  by  tickets,  issued  gratuitously  by  the  com- 
mittee of  the  College.  Pitman,  a  shorthand 
writer,  took  down  the  lecture  verbatim,  and  pub- 
lished it  in  a  monthly  periodical  belonging  to 
him.  Against  this  publication  the  lecturer  com- 
plained, and  craved  for  an  injunction,  which  was 
granted— Mr  Justice  Kay  holding  that  where  • 
lecture  of  this  kind  is  delivered  to  an  audience 


limited  and  admitted  by  tickets,  the  ondeistand* 
ing  between  the  lecturer  and  the  audience  is,  that 
whether  the  lecture  has  been  committed  to  writ- 
ing beforehand  or  not,  the  audience  are  quite  at 
liberty  to  take  the  fullest  notes  for  their  own  per- 
sonal purposes,  but  they  are  not  at  liberty  to  use 
tbem  afterwards  for  the  pnrpose  of  publishing 
the  lecture  for  profit. 

The  learned  Judge  had  of  course  to  consider 
the  case  of  Abernethyy.  Htttchinton,  and  he  gives 
a  commentary  upon  it — the  result  at  which  he 
arrived  being,  as  just  stated,  that  the  audience  so 
admitted  co^d  not  publish  the  notes  which  they 
had  taken;  and  then  he  adds  this — "The  case 
does  not  come  within  the  statute  of  6  and  6 
Will.  lY.  c.  65,  because  notice  in  writing  was  not 
given  to  two  justices  under  the  6th  section  ;  and 
it  does  not  appear  that  it  is  a  case  in  which  an 
effective  notice  could  have  been  given,  because  it 
was  a  lecture  delivered  at  the  Working-Men's 
College — a  public  college.  I  think  it  is  sufficiently 
proved  before  me  that  the  place  where  it  was 
delivered  answers  that  description.  But  if  notice 
be  not  given,  or  if  the  place  be  a  public  school  or 
college,  or  any  public  foundation,  then  the  law 
relating  thereto  is  to  remain  the  same  as  if  the 
Act  bad  been  not  passed.  That  is  the  law  as  laid 
down  by  Lord  Eldon,  and  it  is  the  law  which  I 
am  bound  to  administer  in  this  particular  case. 
I  therefore  hold  that  this  is  a  case  in  which  the 
defendant  ought  to  be  restrained  by  injunction 
from  publishing  the  lecture. " 

Now,  what  are  the  reasons  upon  which  a  differ- 
ent conclusion  ought  to  be  arrived  at  than  waa 
done  in  the  cases  of  Abemethj/ and  NicoUt  It 
is  said  that  the  respondent  in  the  present  case  is 
a  professor  in  a  university,  and  that  consequently 
a  different  rule  ought  to  be  applied  to  him.  The 
reason  for  this  I  am  unable  to  understand,  and, 
as  will  be  seen  immediately,  this  fact  of  his  being 
considered  a  professor  is  considered  of  no  moment 
by  other  ooorts  of  law.  A  professor  who  delivers 
lectures  in  a  oniversity  differs  in  no  respect  from 
a  lecturer  extra  mwoi,  except  that  he  does  not 
require  to  pay  rent  for  his  class-room.  A  profes- 
sor in  a  university  is  appointed  for  the'  purpose 
of  instructing  the  youth  who  come  to  him.  He 
receives,  as  Dr  Abemethy  received,  a  fee  of  four 
or  five  guineas  a  term  from  each  of  his  students, 
and  that  is  hia  main  source  of  livelihood,  for  there 
is  no  professor  in  Scotland  who  is  remunerated 
solely  from  an  endowment.  To  many  of  the 
chairs  no  donbt  there  are  attached  increments  of 
£80,  or  £90,  or  £150  a-year,  but  the  chief  sonroe 
of  livelihood  of  a  Scottish  professor  is  from  the 
fees  of  bis  students.  At  tbe  same  time  I  most 
add  that  I  consider  it  of  no  moment  in  this  ques- 
tion whether  he  is  remunerated  for  his  services 
by  fees  or  by  the  produce  of  an  endowment  or  by 
direct  salary  from  the  State.  From  whatever 
source  his  salary  comes,  all  that  he  is  bound  to 
give  in  return  for  it  is  instruction  in  the  science 
he  teaches.  But  it  is  further  said  by  the  appel- 
lant that  the  universities  in  Scotland  are  national 
institutions,  with  exclusive  privileges  for  import- 
ant public  ends.  I  admit  this ;  but  the  univer- 
sities stand  in  no  position  different  from  any  of  the 
other  municipal  and  parochial  institutions  which 
carry  on  our  social  life.  These  institutions  sub- 
serve important  national  purposes,  and  the  uni- 
versities are  in  this  respoct  in  no  way  different 
from  them.     Nor  is  there  anything  very  pecnliar 
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in  the  maimer  of  the  appointment  of  the  profes- 
Mia.  They  aie  nominated  by  a  veiy  mixed  set 
of  eleoton— private  patrons,  faculties  of  ad- 
Tocates,  and  procurators— delegates  from  the 
town  ooonoil  Tinder  the  name  of  cnrators — and 
the  Crown.  What  the  professor  elected  by  any 
of  these  persons  or  bodies  has  to  teach  is  a  mat- 
ter over  which  the  electors  hare  no  control.  His 
income  depends  entirely  upon  his  own  ability  in 
coUeotingaronnd  him  a  large  audience,  and  gather- 
ing to  his  class-room  stndents  who  are  not  obliged 
to  attend  it  in  order  to  pass  in  any  of  the  faculties 
of  theology,  law,  or  medicine.  Now,  if  the  lec- 
toies  of  theee  professors  had  been  printed  by 
some  student  of  aprevioas  year,  and  an  intending 
student  of  this  year  had  been  able  to  buy  them 
in  print,  the  attendance  on  that  professor's  class 
would  be  snudl  indeed,  and  thus  there  would  be 
inflicted  upon  him  a  grievous  wrong. 

The  oases  of  Abemtthy  and  Nicoli  exhaust  the 
direct  authority  in  the  shape  of  positiye  decision 
in  regard  to  oral  lectures  which  we  possess. 
But  there  are  other  countries  with  settled  systems 
of  laws — where  there  are  authors  and  professors, 
and  shorthand  writers — and  where  this  very  ques- 
tion has  been  under  oonsideration.  How  the 
English  Courts  treat  the  matter  we  have  already 
seen.  I  think  it  will  tend  to  instruction  to  see 
how  courts  of  law  and  legislatures  have  dealt  with 
it  in  France,  Germany,  and  America:  I  select 
these  as  the  most  prominent  nations. 

Pir»t,  as  regards  France,  the  law  rests  on  a 
Decree  of  the  National  Convention,  dated  19th 
July  1798,  the  first  article  of  which  is  as  follows: 
— "The  authors  of  writings  (&)rits)  of  all  kinds, 
eomposers  of  music,  painters,  and  designers  who 
engrave  pictures  or  drawings,  shall  enjoy  during 
their  whole  life  the  exclusive  right  to  sell,  cause 
to  be  sold,  and  distribute  their  works  within  the 
territory  of  the  Bepublic,  and  to  assign  their 
property  in  such  right  in  whole  or  in  part." 

By  the  Code  Penid,  art.  426,  published  in  1810, 
the  invasian  of  an  author's  rights  was  declared  to 
be  punishable  as  a  delict.  "Toute  Edition  d'^orits, 
da  oompoeition  musicals,  de  dessin,  de  peintre  ou 
ds  toute  autre  production,  imprim^e  ou  gravfie  en 
entier  ou  en  paitie,  au  m^ris  des  lois  et  r^le- 
msats  relatifs  &  la  propri^te  des  suteuis  est  une 
eontiefa^on,  et  toute  oontrefa^n  est  on  delit." 
The  language  both  of  this  article  of  the  Code  and 
of  the  Decree  of  the  Convention  of  1793  is  very 
general.  No  express  mention  is  made  of  lectures; 
bnt  it  has  been  determined  by  repeated  decisions 
ot  the  Frenoh  Courts  that  the  printing  of  the 
leotures  of  a  professor  who  is  salaried  by  the 
State  for  the  purpose  of  giving  instruction  to  all 
students  oonstitntes  a  delict.  The  decisions  are 
tbns  abridged  in  the  Digest  {Let  OodeiAnnotii  de 
Birtf,  par  Oilbert)  under  the  426th  article  of  the 
Code  Penal,  p.  664. 

"Authors  who  read  their  works  to  the  public, 
do  not  thereby  renouuce  their  right  of  property  in 
them." — 0<utambide,ix.i6;  ChnigetetMerg»r,nA6. 

"  Thus  it  has  been  adjudged  that  the  discourse 
luonounoed  by  Chenier,  le  20  Prair.  an.  7,  in 
hoiionx  of  the  Ministers  Plenipotentiary  assas- 
sinated at  Bastadt,  could  not  be  printed  and  sold 
without  his  consent."— JVouveOfl  OoUection  de 
ViOeneuve  et  Oarrette,  12  Vent.  an.  9. 

"  Dtsoourses  or  sermons  pronounced  publicly   I 
in  the  pnlpit  by  a  Catholic  priest,  are  equally,  for 
tbMT  aathor,  a  property,  which  no  one  can  take  1 


from  him  without  his  assent." — ReeueA  ginfral 
de*  Loii  et  dei  Arret*  de  ViUeneute  et  Carette,  46, 
2,  469. 

"iZ  en,  ettde  mime  des  dueoura  ou  leeone  oralet 
dee  pro/Mteurs." — For  this  no  less  than  three 
decisions  are  cited,  occurring  in  the  years  1828, 
1836,  and  1840.  It  is  unnecessary  to  do  more 
than  cite  one  of  these. 

In  the  BeeueU  periodigue,  par  M.  Dalloz,  vol. 
xl.,  part  2,  p.  187,  we  have— 

"  Jugement  du  tribunal  civil  de  la  Seine  qui  le 
d^de  ainsi  par  les  motifs  suivants : 

"£n  ce  qui  touche  la  demande  des  h^ritiera 
Cuvier  ft  fin  de  discontinuation  de  la  publication 
faite  par  Madeleine  de  Saintagy  et  Croohard ; 

"  Attendu  en  droit : 

"Qu'aux  termes  de  hi  loi  du  17  jnillet  1793,  bi 
propria  de  tons  les  ouvrages  qui  penvent  6tre 
oonsidSr^  oomme  one  production  de  I'intelligenoe 
appartient  exclnsivement  ft  lenrs  anteurs,  qui  out 
seuls  le  droit  de  les  faire  vendre,  distribner  et 
d'en  c^der  la  propri^t^  en  tout  on  en  partie ; 

' '  Que  les  lefons  qu'nn  prof esseur  fait  en  publio, 
et  qui  Bont  le  fruit  de  longs  travaux  et  de  penibles 
et  studieuses  recherohes,  constituent  bien^videm- 
ment  une  osuvre  de  I'intelligenoe; 

"Que  le  salaire  qu'il  revolt  de  I'Etst  ne  pent 
pas  donner  ft  aes  auditeurs  le  droit  de  les  repro- 
duire  par  la  voie  de  la  presse  pour  les  vendre 
ensnite  ft  leur  profit ; 

"Qu'en  eifet,  une  salaire  ne  doit  Stra  oon- 
sidM  que  oomme  la  juste  r&nun^ration  de  I'obli- 
gation  qu'il  ft  oontractde  de  faire  nn  cours,  et  du 
temps  qu'il  oblig^  d'y  consaorer."  [Here  fotUm* 
eomeihing  further  on  the  eoniraet  between  Oie  pro- 
feesor  and  the  State,  which  U  not  to  the  point  in 
thit  country.]  "  Que  I'impossibilit^  oil  le  profes-' 
seur  Be  trouve  pour  sea  lemons  de  satisfaire  ft  la 
formality  du  d^pdt  present  par  la  loi  de  1793,  ne 
pent  pas  non  plus  faire  obstacle  a  ce  qu'il  exeroe 
tons  les  droits  qui  oette  loi  garantit  aux  autenis, 
pnisqu'il  est  depuis  longteumps  reconnu  et  jug6 
que  le  d£p6t  n'est  exigd  que  pour  les  ouvrages 
imprimis  ou  grav^ ;  qu'ainsi  on  ne  pent  pas 
opposer  aux  hiritiers  Cnviat  que  le  droit  de  pro- 
pri6t6  qu'ils  viennent  revendiquer  anjourd'hui  n'a 
jamais  exists  l^alement  outre  lea  mains  de  leur 
auteur." 

The  findings  on  the  facta— which  are  not  stated 
in  detail — dwl  only  with  the  question  how  far 
Cuvier  knew  of  and  consented  to  the  publioation, 
and  what  efFect  such  knowledge  and  consent 
would  have  upon  his  rights. 

Such  is  the  law  of  Fruice.  Now  let  ua  see  what 
is  the  law  of  Qermany. 

Professor  Kohler — Professor  of  Law  at  Wurs- 
burg,  an  eminent  scientific  jurist — has  in  the 
JahrbuehfOr  die  DogmtUik  dee  heutigen  BSmitehen 
und  Deuiidien  PrinatreeMe,  tot  the  year  1879, 
published  a  learned  disquisition  on  the  rights  of 
authors,  and  on  the  subject  of  this  case  he  thus 
lays  down  the  law  accepted  in  Germany: — 
"  Leotures,  expositions,  sermons,  and  so  forth, 
cannot  be  published  without  consent  of  the 
author;  and  it  is  unimportant  that  the  author 
holds  a  pnbUc  commission,  or  a  public  function, 
and  that  he  fulfils  a  public  duty  in  giving  his 
exposition.  It  is  also  unimportant  whether  his 
lecture  is  committed  to  writhig  or  not.  On  the 
contrary,  that  lecture  is  the  best  which  springs 
after  ripe  knowledge  from  the  inspiration  of  the 
moment     The  oironmstanoe  that  the  speaker  is 
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paid  for  his  leotnie  does  not  stand  in  the  way  of 
the  protection  that  is  given  to  him,  for  it  is.  not 
forbidden  to  an  author  to  receive  any  pecnniary' 
reward  which  may  be  appointed  for  him." — 
Eohler,  Jahrhuh,  1879,  p.  824. 

Another  Qerman  writer  and  judge,  Von  Holz- 
sohnher,  expresses  his  'views  npon  the  point  as 
follows — "The  rejection  of  the  olaim  of  anyone 
at  his  own  hand  to  appropriate  lectures  to  his 
own  use  for  a  pecnniary  purpose,  without  mak- 
ing compensation  to  the  lecturer,  is  well  founded 
in  law.  The  student  is  only  allowed  in  conse- 
quence of  payment  of  the  appointed  fee  to 
assimilate  to  himself  the  lectures  of  his  professor ; 
but  he  oversteps  the  limits  of  what  is  permitted 
when  he  usurps  the  rights  of  the  professor  by 
making  use  of  the  knowledge  which  the  professor 
has  given  him  in  any  other  manner."  And  the 
deoi^ond  of  the  Qerman  courts  to  this  effect  are 
oited,  the  law  being  laid  down  "that  the  produc- 
tions of  literattire  cannot,  without  the  consent  of 
the  author,  be  published,  and  as  prodnotions  of 
literature  are  oral  lectures  which  are  intended  for 
the  instruction  and  culture  of  the  students." — 
Theorie  und  Oatuittik  ie»  O&meineii  OkHreehtt, 
wrfaMt  von  Budo^  PrMerm  wm  Hdbushithm; 
voL  ii.  p.  SOS. 

The  same  author  says  that  the  work  of  an 
author,  whether  in  manuscript  or  lithograph,  or 
even  printed,  if  not  publi^ed,  is  entitled  to 
protection,  and  further,  that  sermons,  lectures  in 
cathedrals,  lectures  of  professors  in  universities 
(referring  to  what  he  calls  the  celebrated  case, 
decided  by  the  Supreme  CJonrt  at  Berlin,  of  Sehd- 
ling)  are  all  protected.  But  he  adds  there  are 
many  Mnds  of  speeches  in  a  different  category, 
and  he  instances  speeches  given  at  country  meet- 
ings, and  in  popular  assemblies,  in  regard  to 
which,  from  the  nature  of  the  case,  it  is  presumed 
that  Uie  author  has  surrendered  them  to  the 
common  use. — Holztehuher,  voL  ii.  p.  214. 

The  case  of  SeKeUing,  who  was  Professor  of 
Philosophy  in  the  University  of  Berlin,  has  been 
regarded  as  one  of  great  authority,  and  is  referred 
to  as  such  by  the  jurists  of  Qermany.  It  was 
decided  in  January  1846,  and  is  reported  by 
Heydemann  and  Dambach  in  a  volume  of  reports 
of  oases  relative  to  literary  piracy,  titled  Die 
PretusueAeNaehdrvekigegeUgebimgfP.ZSe.  Com- 
plaint was  made  that  a  Dr  Paulns  had  published 
a  work  which  contained  a  great  part  of  the 
lectures  delivered  by  Schelling  at  Berlin  in  1841- 
42,  and  that  this  work  was  printed  and  sold 
without  the  professor's  oonsenL  The  defence 
set  up  was  that  Dr  Paulns  did  not  use  the 
professor's  lectures  for  the  purpose  of  gain,  but 
only  with  a  literary  object— that  of  spreading  or 
controverting  (it  does  not  appear  which  from 
the  report)  the  doctrine  taught  in  the  lectures, 
and  that  it  was  only  when  gain  was  the  object 
that  a  prohibition  existed  against  printing  the 
orally  delivered  leotures  of  a  professor.  It  further 
appeared  that  Dt  Panlus  had  (as  the  student  in 
the  present  case  has  done)  mixed  up  with  the 
lectures  of  the  professor,  disquisitions  of  his 
own,  and  that  he  had  not  printed  verbatim  the 
lectures  of  Schelling.  The  arguments  on  both 
sides  are  given  at  length,  and  both  of  these 
defences  were  repelled  by  the  Court.  It  was 
held  that  a  piracy  could  be  committed  although 
the  pirate  did  not  print  verbatim  what  the  pro- 
fessor uttered,  and  next,  that  the  motive  that 


induced  the  pirate  to  print  was  of  no  oonseqnenee. 
Whether  it  was  pecuniary  gain  or  literary  renown 
that  was  his  object,  it  was  equally  an  injury  to 
the  professor  in  giving  to  the  public  the  result  of 
his  labour  without  his  consent,  and  in  giving 
them  in  words  and  in  a  form  that  detracted  from 
the  professor's  reputation.  The  fact  aUo  that 
Dr  Paulns  had  overlaid  the  professor's  lectures 
with  observations  of  his  own  was  also  considered 
to  be  of  no  consequence,  nor  that  the  professor 
received  remuneration  from  the  State.  The 
judgment  of  the  court  was,  that  the  book  of  Dr 
Panlus  was  an  "illegal  print  of  Schelling's  lectures, 
in  the  sessions  of  1841-42,  on  Philosophy,"  and 
the  consequence,  according  to  Prussian  law, 
was  interdict  and  damages. 

The  case  of  SeheUing  was  decided  in  the 
Supreme  Court  at  Berlin,  and  under  the  Prussian 
law,  before  the  creation  of  the  empire  of  Oer- 
many.  The  law  of  that  empire  is  now  settled  by 
the  Act  of  the  Imperial  Parliament  of  11th  June 
1870,  the  6th  section  of  which  expressly  enacts 
that  lectures,  the  object  of  which  is  "edification, 
instruction,  and  entertainment,"  cannot  be  prin- 
ted without  the  lecturer's  consent.  This  covers 
all  leotures,  whether  delivered  in  a  university  or 
not.  On  the  other  hand,  it  is  enacted  by  section 
7  that  there  is  no  protection  against  printing  and 
publishing  works  which  only  represent  the  public 
affairs  of  the  time,  such  as  newspaper  articles, 
public  statutes,  and  official  intimations,  and  such 
as  have  reference  to  any  purely  political  object 
and  judicial  proceedings,  and  the  speeches  at 
public  assemblies. 

Next,  as  to  America.  It  might  have  been  ex- 
pected that  in  a  land  where  there  are  so  many 
universities,  newspaper  reporters,  and  shorthand 
writers,  the  matter  in  hand  would  have  been  the 
subject  of  judicial  decision.  So  far  as  I  have 
been  able  to  find,  this  is  not  the  fact ;  but  there 
is  one  decision  which  indicates  how  the  question 
will  be  determined  when  it  shall  come  before  an 
American  Court. 

In  the  case  of  Palmer  v.  De  Witt,  decided  by 
the  Supreme  Court  of  the  Htate  of  New  York  (7 
American  Beports,  480),  the  question  that  was 
raised  in  the  case  of  Maeklin  in  the  English 
Court,  as  to  whether  the  representation  of  a 
drama  was  publication,  so  as  to  entiUe  a  person 
who  heard  it  to  take  it  down  in  shorthand  and 
print  it,  came  on  for  determination.  The  Su- 
preme Court  of  New  York,  like  the  English  Court, 
decided  that  it  was  not.  A  very  instruotiTO 
judgment  was  delivered  ;  but  the  only  part  of  it 
which  I  need  quote  is  the  conclusion,  which  is  in 
the  following  terxos : — "  Bo  far  as  is  disclosed  by 
the  case,  the  drama  remained  in  mannsoript 
until  printed  by  the  defendant,  and  there  is  no 
olaim  that  it  has  been  published  by  the  author 
or  the  plaintiff,  or  with  their  assent,  except  by 
its  pubUo  performance  on  the  stage ;  and  if  it 
has  not  by  that  act  become  publici  juris,  it  atill 
remains  the  private  property  of  the  author  or 
his  assignee,  who  alone  have  the  exclusive  right 
to  it,  and  may  prevent  its  publication.  When  a 
literary  work  is  exhibited  for  a  particular  purpose, 
or  to  a  limited  number  of  persons,  it  will  not  be 
construed  as  a  general  gift  or  authority  for  any 
purpose  of  profit  or  publication  by  others.  An 
author  retains  his  right  in  his  manuscript  until 
he  relinquishes  it  by  contract,  or  some  nneqai- 
vocal  act  indicating  an  intent  to  dedicate  it  to 
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the  poblie.  An  imqiulifled  pnblioatioii  by 
printiiig  and  offering  for  eale  is  such  a  dedica- 
tion. The  rights  of  an  antbor  of  a  drama  in  his 
oompoeition  are  twofold.  He  is  entitled  to  the 
profit  arising  from  its  performanoe,  and  also 
from  the  sale  of  the  mannscript,  or  the  printing 
and  publishing  it.  Ijeotnreg  and  plays  are  not, 
by  ttieir  pnblio  delivery  or  performanoe  in  the 
presence  of  all  who  choose  to  attend,  so  dedi- 
cated to  the  pnblic  that  they  can  be  printed  and 
poblished  without  the  author's  permission.  It 
does  not  give  to  the  hearer  any  title  to  the  mann- 
seript  or  a  copy  of  it,  or  a  right  to  the  use  of  a 
copy.  The  manuscript  and  the  right  of  the 
author  therein  are  still  within  the  protection  of 
the  law,  the  same  as  if  they  had  never  been 
commnnicated  to  the  public  in  any  form.  The 
permission  to  act  a  play  at  a  pnblio  theatre  does 
not  amount  to  an  abandonment  by  the  author  of 
bis  title  to  it,  or  to  a  delioation  of  it  to  the 
public.  It  was  so  decided  in  1770  in  Macklin  t. 
Itiehardttm,  Amb.  694,  and  the  rule  as  then  ad- 
judged has  never  been  departed  from  ;  2  Story's 
Eq.  Jur.,  sect.  950 ;  Keene  v.  WheatUp,  9  Am. 
Law  Beg.  45 ;  BoueieauU  v.  JP\>x,  A  BUtcfa,  98 ; 
Crane  v.  AOcen,  4  Am.  Law  Bev.  460 ;  Keene  v. 
^fradofi,  16Gr«y,  545.  The  printing  and  selling 
copies  of  the  drama  by  the  defendant  was  a  vio- 
lation of  the  legal  and  equitable  rights  of  the 
plaintiff,  as  the  sole  proprietor  of  the  right  to 
print  and  publish  the  work  within  the  United 
States;  and  the  plaintiff  was  entitled,  upon  tbe 
ease  made,  to  the  relief  demanded. " 

Professor  Kohler  mentions  two  interesting  oir- 
enmstances  bearing  on  the  question  now  under 
consideration,  having  reference  to  two  such  emi- 
nent professors  as  Plato  and  Qnintilian.  One  of 
Plato's  pupils  called  Hermodoms  had  taken  notes 
of  his  lectures,  copied  them  out,  and  sold  the 
copies  in  Sibily,  and  for  so  doing  he  was  de- 
nounoed  in  the  ancient  world  as  a  pirate.  The 
feeling  that  was  excited  by  the  piracy  of 
this  student  is  shown  by  the  way  that  Cicero 
refers  to  it  (Cie.  ad  Att,  ziii.  21)  when  he 
had  to  complain  of  the  treatment  which  he  him- 
self had  received  at  the  hands  of  his  friend 
Attieus.  He  had  lent  the  6th  book  of  his  treatise 
De  Pinibus  to  the  latter  before  he  had  revised  it. 
Attieus  gave  to  Balbus  a  copy  of  the  treatise 
without  Cicero's  leave ;  and  says  Cicero,  Hermo- 
doms even  did  not  do  this,  the  man  who  wag  ac- 
customed to  make  common  or  to  divulge  the 
worim  of  Plato.  Hoe  ne  Sermodorut  quidem 
faeUbai  i»  qui  Platonit  libroi  toliiui  e$t  divulgare. 
Qnintilian  took  the  matter  more  complacently, 
for  in  the  preface  to  his  Institutes  he  says  that 
two  books  of  his  lectures  upon  rhetoric  were  pub- 
lished without  his  sanction,  and  which  he  says, 
nepu  editi  a  me  neque  in  hoe  eomparali.  The 
yoaths,  he  says,  before  whom  they  were  delivered, 
took  down  those  lectures,  or  as  much  of  them  as 
they  could  obtain  by  taking  notes,  and  the  good 
lads  {bonijuvenet),  being  very  fond  of  them,  had 
sent  them  abroad  with  scant  permission,  From 
tbe  way  in  which  he  speaks,  it  would  appear  that 
the  learned  professor  did  not  apply  to  the  Boman 
prastor  for  an  interdict ;  but  I  have  little  doubt 
that  if  he  had  done  so  he  would  have  got  it. 

In  short,  both  in  ancient  times  and  in  modem 
it  was  considered  a  piracy,  and,  as  the  French 
law  calls  it,  a  delict,  for  a  student  who  was  ad. 
mitted  for  instruction  to  the  lectures  of  a  pro- 


feasor  to  send  notM  of  them  abroad  to  tb« 
general  pnblic  without  his  pennianoD,  to  the 
detriment  of  the  profeaior'i  reputation,  and  to 
his  pecuniary  loss.  Tbe  Supreme  Courts  of  Eng- 
land, France,  Qermany,  and  America  have  so 
determined,  and  if  the  Supreme  Court  of  Soot- 
land  determine  otherwise  now  it  will  stand  con- 
spicuonsly  alone. 

LoBD  M  'titxsx —  I  concur  in  the  opinion  of  the 
Lord  President.  After  giving  my  best  attention 
to  the  arguments  for  tbe  parties,  I  think  the  pre- 
ferable opinion  is  that  which  treats  the  delivery 
of  lectures  within  the  walls  of  a  univanity  as 
publication. 

I  do  not  doubt  the  soundness  of  the  arguments 
which  have  led  to  the  recognition  of  literary  pro- 
perty in  leotares  which  the  private  lecturer  de- 
liven  to  an  audience  of  his  own  selection.  I 
think  it  is  a  reasonable  implication,  from  the 
nature  of  the  agreement  between  the  private  lec- 
turer and  his  pupils,  that  the  benefit  of  the 
lectures  is  confined  to  members  of  the  class ;  that 
notes  taken  in  the  class-room  are  only  to  be 
used  as  aids  to  memory ;  and  that  the  lectures 
are  not  to  be  published  for  profit  without  tbe  lec- 
turer's consent  This  I  understand  to  be  the 
principle  of  Lord  Eldon's  judgment  in  the  case 
of  Alirnethj/.  Any  lecturer  who  should  antici- 
pate the  possibility  of  his  lectures  being  published 
for  profit  would,  it  may  be  assumed,  insert  a 
reservation  of  his  exclusive  right  to  publish  the 
lectures  in  the  ticket  or  licence  of  admission 
given  to  his  pupils.  It  is  a  condition  which  every 
private  lecturer  may  declare  to  be  one  of  the 
terms  on  which  he  undertakes  to  give  instruction ; 
it  is  in  accordance  with  the  gener^  understanding 
as  to  the  limited  nature  of  the  right  which  tbe 
pupil  acquires  by  attending  the  lectures,  and 
therefore  the  law  implies  it  as  a  universal  con- 
dition to  which  the  assent  of  the  pupil  or  recipient 
of  instruction  is  implicitly  given  where  the 
audience  is  selected  by  the  lecturer,  and  where 
DO  one  has  a  right  to  claim  admission  indepen- 
dently of  the  licence  given  by  the  lecturer.  I 
should  not  be  disposed  to  extend  this  implication 
to  the  case  of  lectures  to  which  the  public  are  in- 
vited indiscriminately  and  without  payment, 
because  in  such  a  case  I  conceive  that  the  lec- 
turer means  to  publish  his  thoughts  without 
restriction,  or,  in  the  language  of  tiie  older  de- 
cisions, to  abandon  them  to  the  use  of  the  public. 

Lord  Eldon  in  the  case  of  Abemethy  very 
distinctly  and  emphatically  identifies  the  case  of 
Mr  Abemethy  with  that  of  the  lectures  of  Black, 
stone,  originally  deUvered  by  that  great  lawyer 
in  the  University  of  Oxford,  in  which  he  held  the 
appointment  of  Vinerian  Professor  of  Law 
Lord  Eldon  recalls  the  circumstance  that  he  had 
himself  attended  the  lectures  of  Sir  William 
Blackstone ;  and  we  have  his  opinion  that  such 
lectures  do  not  become  public  property  by  reason 
of  their  delivery  in  a  university.  We,  however, 
have  no  means  of  knowing  wheUier  Lord  Eldon's- 
attention  had  been  drawn  to  the  distinction  which 
might  be  taken  between  public  and  private  lec- 
tures— a  distinction  on  which  the  main  argument 
of  the  defender  is  founded ;  and  Lord  Eldon's 
authority,  high  as  it  is,  will  not  relieve  us  from 
the  necessity  of  considering  whether  this  dis- 
tinction is  well  founded  in  law.  If  it  is  within 
the  powers  of  the  professors  of  our  universities 
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to  fix  the  terms  npon  which  they  nndertftke  to 
oommtinioate  literaiy  or  soientifio  instruotion, 
I  presume  it  will  not  be  dispated  that  Baoh  pro- 
fessois  are  entitled  to  the  same  protection  of 
their  property  in  nnprinted  leotnrea  which  by 
Lord  Eldon's  decision  the  private  lecturer  enjoys. 
I  oonoeire,  therefore,  that  the  first  and  leading 
qnestion  in  the  case  is,  whether  a  professor  hold- 
ing a  public  appointment  in  a  aniversity,  and 
under  an  obligation  to  deliver  leotnres,  lus  the 
power  to  impose  lestrictionB  as  to  the  use  which 
his  Btodents  are  to  make  of  the  instmotion  which 
they  reoeiTed  from  him  in  the  exercise  of  his 


It  is  not  immaterial  to  the  case  to  notice  that 
the  professor  is  not  without  other  means  of  pro- 
tectfaig  himself  against  the  piracy  of  such  original 
literary  work  as  he  may  wish  to  offer  to  his  dass. 
Where  the  lectures  to  be  delivered  have  a  literary 
value  independent  of  their  utility  as  modes  of 
dass  instruotion,  it  is  always  in  the  power  of  the 
professor,  by  entering  the  lectures  for  publication 
at  Stationers'  Hall,  to  secure  the  exclusive  privi- 
lege of  printing  for  the  prescribed  statutory 
period.  Under  the  Copyright  Acts  he  has  an 
absolute  discretion  as  to  the  form  of  publication, 
the  number  of  copies  to  be  issued  from  the  press, 
and  the  price — the  only  restriction  being  the 
provision  for  appeal  to  Uie  Queen  in  Council  in 
oases  where  the  author  of  a  registered  publication 
refuses  to  publish.  Professor  Caird,  if  it  had 
suited  his  views,  might  have  obtained  literary 
protection  for  his  lectures  in  this  way.  He,  how- 
ever, sees  objection  to  the  students  being  put  in 
possession  of  printed  copies  of  his  course  of 
lectures  or  their  substance,  and  therefore  he  does 
not  desire  that  the  lectures  should  be  published 
for  profit  either  by  himself  or  by  any  other  per- 
son. The  objection  is  one  with  which  we  may 
sympathise,  but  it  has  reference  entirely  to  the 
inlereets  of  the  students,  and  we  are  not  at  liberty 
to  promote  their  intelleotoal  interests  by  restrict- 
ing their  legal  rights. 

I  have  referred  thus  spedfically  to  the  case  of 
lectures  having  a  literary  value,  or  I  might  add, 
a  special  sdentific  value,  because  these  are  the 
cases  in  which  the  private  patrimonial  interests 
of  the  chair  emerge.  Doubtless  there  are  college 
lectures  which  the  professor  does  not  desire  to 
publish,  because  they  are  written  expressly  for 
students,  and  may  not  in  his  opinion  be  of  inter- 
est or  n  tiGty  to  the  general  reader.  In  such  cases 
it  is  not  clear  that  the  professor  can  qualify  any 
tangible  interest  to  restrain  thepublioation  of  a 
fair  report  of  his  prelections.  He  may  say  (as  is 
said  in  the  arguments  in  this  case)  that  their 
author  might  suffer  in  his  literary  reputation 
through  the  unauthorised  publication  of  lectures 
whidi  he  had  not  prepared  for  the  press.  I  do 
not  think  that  this  is  a  probable  or  reasonable 
anticipation.  It  is  very  well  known  that  a  great 
deal  of  elementary  instruction  is  given,  and  pro- 
perly given,  in  university  class-rooms,  and  I 
cannot  see  why  the  reputation  of  a  professor 
should  suffer  in  consequence  of  the  publication 
of  fair  reports  of  what  he  delivers  avowedly  as 
class  instruction,  and  which  he  does  not  put  for- 
ward as  containing  his  best  thoughts,  or  as  being 
of  the  nature  of  original  contributions  to  the  sub- 
ject which  he  professes. 

I  now  return  to  the  question  with  which  I  set 
oat,  Whether  a  univenity  professor  can  insist 


that  the  lectures  which  he  delivers  in  the  class- 
room shall  be  treated  as  unpublished  literary 
matter,  and  so  entitled  to  protection  as  property? 
The  4<^estion  of  publication  appears  to  be 
primarily  one  of  fact.  The  sale  of  a  single  copy 
of  a  work  which  had  not  been  registered  in  the 
form  prescribed  by  the  Copyright  Acts,  would, 
or  at  least  might  be  held  to  be  publication  dis- 
entitling the  author  to  interdict  against  the  multi- 
plication of  copies.  In  like  manner  the  uncondi- 
tional oral  communication  of  an  address  to  a  public 
audience  would,  as  I  conceive,  be  publication— I 
mean  in  cases  where  the  public  is  invited  without 
restriction,  and  where  no  reservation  is  made  of 
the  exdnsive  right  of  publication  by  printing. 

Confining  our  attention  now  to  the  case  of  lec- 
tures delivered  to  classes  in  the  Scottish  univer- 
sities,  which  are  undoubtedly  open  to  all  men 
who  choose  to  enrol  themselves  as  matriculated 
students,  I  think  it  may  be  assumed  that  these 
are  lectures  delivered  to  public  audiences — in 
this  sense,  that  the  persons  constituting  the  class 
are  not  sdected  by  the  professor  or  lectoier,  but 
are  sent  to  him  by  the  university  as  persons 
whom  he  is  under  obligation  to  teach.  Then  the 
right  to  interdict  would  seem  to  depend  on 
whether  the  professor  has  the  power  to  make 
conditions  of  instruction  or  conditions  of  admis- 
sion to  the  lectnxe-room  which  the  university 
has  not  thought  iit  to  prescribe.  Unless  the  pro- 
fessor has  power  to  impose  the  condition  of 
confidentiality,  and  unless  the  law  will  imply 
confidentiality  on  the  ground  that  the  professor 
has  this  power,  it  seems  to  follow  that  the  de- 
livery of  Uie  lectures  is  publication. 

Unpublished  manuscript  is  protected  by  the 
general  law  of  property  which  vests  its  exclusive 
uSb  in  the  author  and  his  heirs.  Papers  printed 
for  private  elrcnlation  only,  or  which  are  read  to 
a  sodety  or  selected  audience,  are  protected  on 
the  basis  of  implied  contract ;  and  private  cor- 
respondence enjoys  a  similar  protection,  for  the 
reason  given  in  the  case  of  the  Clarinda  letters, 
that  such  communications  are  made  "  under  the 
implied  confidence  that  they  shall  not  be  pub- 
lished without  the  oonsent  of  the  writer. "  None 
of  these  reasons  appears  to  me  to  be  properly 
applicable  to  the  present  claim.  There  is  nothing 
of  a  confidential  nature  in  the  communications 
which  a  professor  addresses  to  his  students  in 
the  lecture-room  ;  and  as  to  the  other  ground — 
implied  obligation  —  my  difficulty  is  that  the 
professor  by  his  acceptance  of  office  comes 
under  an  unqualified  obligation  to  the  university 
to  give  instruction  to  all  its  members  who  may 
be  willing  to  conform  to  the  rules  and  diaoipline 
of  the  class. 

This  obligation  appears  to  me  to  be  entirely 
inconsistent  with  the  supposition  of  a  right  in 
the  professor  to  restrain  the  farther  publication 
of  his  lectures.  The  professor  would  not  be 
entitled  to  refuse  admission  to  a  student  who 
could  not  give  an  undertaking  not  to  publish  the 
lectures.  At  least  it  is  not  suggested  that  the 
professor  has  this  power,  and  I  do  not  myself 
see  how  the  exercise  of  such 'a  power  ia  to  be 
reconciled  with  the  duties  of  the  chair  and  the 
controlling  authority  of  the  university.  Th* 
professor  no  doubt  is  entitled  to  make  r^ula- 
tions  as  to  the  use  to  be  made  of  notes  taken  in 
the  lecture- room  while  the  student  oontinnes  a 
member  of  hia  class,  but  when  the  relation  o( 
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profesaoT  and  student  is  diasolved  the  obligations 
of  class  discipline  come  to  an  end,  and  the  notes 
are  the  atadmt's  nnrestricted  property.  If  the 
piofesaor  has  not  the  power  to  put  the  stndent 
nnder  an  obligation  not  to  publish,  it  follows,  in 
my  opinion,  that  ^o  snoh  obligation  will  be 
impliad  by  the  lav,  and  so  this  ground  of  action 
willfaiL 

I  haTe  not  hitherto  adrerted  to  the  argument 
founded  on  the  statute  6  WilL  IV.  a  65.  My  Tiew 
is  that  nothing  more  oan  be  extracted  from  the 
statute  than  an  expression  of  opinion  by  the 
Iiegislature  or  its  legal  members  to  the  effect  that 
nniTeisity  lectures  are  public  property.  Such 
an  opinion  is  not  binding  on  a  court  of  law  nn- 
leas  it  takes  the  form  of  a  declaratory  enaotment. 
I  am  not  satisfied  that  the  proyiso  was  eren  in- 
tended as  an  expression  of  opinion,  because  the 
clause  is  made  applicable  not  only  to  university 
leetorea  bat  to  lectures  "in  any  public  school  or 
ot^ege,  or  in  any  public  foundation,  or  by  any 
indmdnal  in  -rirtue  of  or  aeeording  to  any  gift, 
endowment,  or  foundation."  It  is  by  no  means 
(dear  that  all  the  lectures  here  referred  to  stand 
in  the  same  position  as  regards  the  publicity 
-(Aioh  is  to  be  implied  from  tiie  circumstances  in 
which  they  are  delivered.  I  only  gather  from 
the  statute  that  they  are  alike  in  this  respect, 
that  they  are  left  to  the  government  of  the  general 
law  of  the  land,  and  that  they  are  not  considered 
to  be  proper  objects  of  the  special  copyright 
created  by  the  statute. 

In  the  view  I  take  the  question  of  fact  on  which 
the  parties  are  at  issue  is  of  secondary  import- 
ance, I  mean  as  regards  the  decision  of  the  case. 
But  as  oar  opinion  is  desired  on  the  whole  case, 
I  may  state  my  view,  which  is,  that  the  work 
complained  of,  entitled  Aid  to  the  Study  of  Moral 
miosophy,  contains  so  much  of  Professor 
Oaird's  thought  and  expression  that  the  law 
would  restrain  its  publication  as  an  infringement 
of  the  oomplainer's  property  in  his  lectures  if 
these  lectarea  had  not  previously  been  made 
pnblie  by  the  complainer  himself. 

LoBD  KmiBAB  —  I  conooT  is  the  opinion  of 
LordShand. 

liOBD  Tkaxneb — This  case  presents  two  ques- 
tions for  determination — First  (a  question  of 
bet).  Whether  the  appellant's  publications  com- 
pUinad  of  are  a  repr9duotion  of  the  respondent's 
lectnres?  and  second  (a  question  of  law) 
Whether,  assuming  the  first  gnestion  to  be 
answered  in  tilie  affirmative,  the  respondent  is 
entitled  to  the  remedy  and  protection  which  he 
now  seeks. 

L  The  question  of  fact. — I  am  satisfied  on  the 
proof,  both  documentary  and  parole,  that  the 
publications  complained  off  are  a  reproduction 
of  the  respondent's  lectures.  I  am  satisfied, 
further,  that  the  appellant  knew  that  his  publi- 
cations were  sooh  a  reproduction,  and  that  they 
«ei«  offered  for  sale  by  him,  or  those  represent- 
ing him  in  his  shop,  as  substantially  the  lectures 
of  the  respondent '  I  do  not  advert  in  detail  to 
the  eridenoe  whicfa  has  led  me  to  this  conclusion, 
but  content  myself  with  saying  that  on  this  part 
of  the  ease  I  agree  with  the  views  <A  the  Sberiff- 
SoMitvte  ••  expressed  in  the  interlocutors 
appealed  agaiiist. 
n.  The  qaeation  of  law.— The  appellant's  con- 


tention in  law  may  be  stated  shortly  thus — (1) 
That  the  lectures  delivered  by  the  respondent, 
having  been  delivered  in  a  university,  are  not 
protected  by  the  statute  law  of  copyright ;  and 
(2)  that  their  delivery  in  the  university  amounted 
to  publication,  to  the  effect  of  depriving  the  re- 
spondent of  his  right  at  common  law  to  prevent 
reproduction. 

1.  The  first  of  these  two  propositions  may  be 
conceded.  The  Copyright  Act  of  1886  expressly 
excludes  from  the  benefits  of  copyright  thereby 
conferred  "any  lecture  or  lectures  delivered  in 
any  university."  But  it  does  not  affect  the  right 
wMoh  a  professor  bos  in  his  lectnres  at  common 
law,  because  the  Act,  in  terms  equally  express, 
provides  that  the  law  in  regard  to  them  "  shall 
remain  the  same  as  if  this  Act  had  not  been 
passed."  Accordingly  the  right  which  the  re- 
spondent has  brought  the  present  action  to  en- 
force is  not  a  right  of  statutory  eopyright,  but 
the  common  law  right  which  every  author  bos  in 
his  xmpnblished  work.  It  appears  to  me,  there- 
fore, that  having  regard  to  Uie  provisions  of  the 
Copyright  Act,  and  also  to  the  terms  of  the  re- 
spondent's petition,  the  Copyright  Act  has  no- 
thing whatever. to  do  vrith  the  question  now  to  be 
determined. 

2.  With  regard  to  the  common  law  right  of  the 
respondent  to  prevent  reproduction  of  his  lec- 
tures, it  is  convenient,  at  the  outset,  to  see  what 
are  the  rights  of  an  author  in  his  unpublished 
manuscripts,  and  how  those  rights  maybe  lost. 
On  this  matter  I  am  content  to  take  the  law  to  be 
as  stated  by  the  appellant  in  his  minute  of  debate. 
He  says — "(1)  Before  publication  an  author's 
work,  whether  in  manuscript  or  print,  is  his  own 
absolute  property,  and  is  protected  against  re- 
production by  Uie  common  law  of  property. 
(2)  After  publication  an  author's  work  has  by 
the  common  law  no  protection  against  repro- 
duction ;  it  has  ceased  to  be  private  property." 
Taking  these  propositions  as  sound  in  law,  it 
follows  that  the  respondent  has  the  right  to  pre- 
vent reproduction  of  his  lectures  if  he  has  not 
already  published  them ;  on  the  other  hand,  he 
has  no  such  right  if  publication  of  the  lectures 
has  taken  place.  The  whole  question,  therefore, 
is  narrowed  to  this,  has  the  respondent  published 
his  lectures  ?  It  is  admitted  that  there  has  been 
no  publication  of  the  lectures  in  question  beyond 
their  having  been  delivered  by  the  respondent  in 
the  Moral  Philosophy  class-room  of  Olssgow  Uni- 
versity to  the  students  attending  that  class. 
Such  delivery  of  the  lectures,  Uie  appellant 
maintains,  is  publication  in  Uie  legal  sense, 
carrying  with  it  the  result  that  the  lectures  so  de- 
livered thereby  cease  to  be  private,  and  become 
public  property.  I  am  of  opinion  that  this  con- 
tention is  unsound.  So  far  as  I  know  it  is 
unsupported  by  any  authority  ;  such  authority  as 
there  is  on  the  subject  appears  to  me  to  be 
against  it.  The  only  authority  cited  by  the 
appellant  consists  of  certain  observations  made  by 
Chief- Baron  Pollock  in  the  case  of  J<^ery», 
which  seem  to  countenance  the  view  that  "  the 
speediof  the  orator,  the  sermon  of  the  preacher, 
the  lecture  of  the  professor,"  are  published 
by  delivery,  and  t^t  the  orator,  preacher, 
and  professor  thereby  forfeit  their  right  at 
common  law  to  protection  against  reproduc- 
tion. Upon  that  authority  I  remark,  in  the 
first  place,  that  the  observations  referred  to  were 


Digitized  by 


Google 


40 


The  Scotttah  Law  Reporter.— Vol  XXIll. 


ro^rdr.  SSma 
L  Oet.l7,188». 


obUer,  the  ease  in  whioh  they  were  uttered  not 
being  one  conoemed  with  the  qneetion  of  what 
was  or  was  not  pnblication,  bat  how  far  an  alien 
was  entitled  to  the  benefit  of  the  eopyright 
law  of  this  oonntry  in  a  work  already  printed. 
In  the  second  place,  I  remark  that  a  perusal 
of  that  learned  Jndge's  observations  shows  that 
in  his  opinion  mere  ntteranoe  amounts  to 
publication,  without  reference  to  the  subject- 
matter,  place,  purpose,  or  intention  of  the  utter- 
ance ;  for  he  classes  along  with  the  "speech  of 
the  orator,  the  sermon  of  the  preacher,  the 
lecture  of  the  professor,"  the  recitation  of  an  ode 
at  a  public  festival,  a  well-told  anecdote,  or  a 
witty  reply.  I  venture  to  think  that  what 
amounts  to  publication  might  very  well  vary  in 
the  different  oases  or  circumstances  referred  to 
by  the  learned  Ohief -Baron;  but  he  makes  no 
distinction  between  them,  placing  all  his  ex- 
amples on  the  same  footing.  Sarely  there  is  a 
great  difference  between  the  publication  by  mere 
utterance  of  the  sermon  of  the  preacher  and  a 
well-told  anecdote,  between  the  lecture  of  the 
professor  and  a  witty  reply.  It  seems  a  great 
deal  more  to  the  purpose  of  the  present  case  to 
note  what  was  said  by  Mr  Justice  Erie  iu  the 
same  case  of  Jgfferyt,  although  his  remark  is  also 
oUUr — "If  an  author  chooses  to  impart  his 
manuscript  to  others  without  general  piMiaation, 
the  has  all  the  rights  for  disposing  of  it  incident 
by  personalty."  I  gather  from  the  context  that 
to  "general  publication"  Mr  Justice  Erie  means 
what  is  popularly  meant -by  these  words — namely, 
general  or  public  distribution  of  a  printed  work. 
But  even  if  his  words  receive  a  much  more  re- 
stricted meaning,  it  is  clear  enough  that  he  gives 
no  support  whatever  to  the  idea  that  mere  utter- 
ance or  reading  of  a  manuscript  amounts  to  pub- 
lication. What  more  usual  mode  could  be  sug- 
geeted  in  which  an  author  could  "impart  his 
manuscript  to  others  without  general  publica- 
tion" than  by  reading  it?  That  according  to 
Justice  Erie  would  not  deprive  him  of  his 
rights  of  property  in  the  manuscript.  What 
more  does  a  professor  do  in  his  class-room  than 
read  his  lectures  to  the  students  assembled  ? 

A  much  more  direct  authority  on  the  question 
now  under  consideration  is  to  be  found  in  the 
case  of  Abarnethp,  where  lectures  delivered  to 
students  were  held  not  to  be  published  by  such 
delivery.  But  it  is  said  that  in  Abemethy'i  case 
the  lectures  were  delivered  by  a  private  lecturer 
— that  is,  by  one  who  was  not  by  virtue  of  his 
office,  or  in  fulfilment  of  his  duty,  bound  to 
lecture — and  that  the  distinction  in  this  respect 
between  Dr  Abernethy  and  the  respondent 
(whose  dnty  it  is,  as  I  assume,  to  lecture  to  his 
students)  deprives  the  judgment  in  Abei'iutf^'s 
case  of  any  weight  or  application  in  the  present 
case.  I  shall  examine  this  supposed  distinction 
presently  ;  but  I  observe,  first,  that  this  distinc- 
tion in  no  way  entered  into  the  judgment  of  Lord 
Eldon  in  Abemethy'i  case.  He  did  not  proceed 
upon  the  right  of  the  private  lecturer  as  being 
different  in  character  or  degree  from  that  of  a 
public  lecturer.  That  distinction  was  un- 
doubtedly before  him,  for  be  refers  to  it ;  and 
yet  he  places  Blackstone,  the  Vinerian  Professor 
of  Law  in  the  University  of  Oxford— a  public 
leotnrer— on  the  same  footing  with  Abernethy — 
a  private  leotnrer — as  regards  their  rights  in 
their  respeotive  lectures.     And  if  it  be  the  case 


that  the  distinotion  fhuB  disregarded  by  Lord 
Eldon  was,  notwithstanding,  a  sound  distinction, 
it  is  singular  that  from  his  time  until  now  no 
one  in  respect  of  that  distinotion  has  vantoied 
to  invade  the  rights  of  a  public  or  nniveraity 
lecturer  by  publi^iing  his  lectures. 

In  considering  now  whether  the  distinotion  is 
a  sound  one  I  will  allow  the  appellant  to  state 
the  distinction  for  iiimself : — "The  third  pro- 
position is  the  most  important,  involving  the  dis- 
tinction   between    a    private    lecturer   and    a 
university  professor.     The  latter  holds  a  public 
office,  and  is  under  obligation  to  deliver  lectures. 
Any  man  is  entitled  to  matriculate,  and  to  demand 
admission  to  the  professor's  lectures  on  payment 
of  the  fee  fixed  by  the  university  authorities. 
The  professor  is  not  entitled,  like  a  self-consti- 
tuted lecturer,  to  refuse  to  teach,  nor  to  decline 
admission  to  a  matriculated  student  tendering 
the  fee,  nor  to  impose  conditions.     As  there  is 
no  right  to  attach  conditions  to  class  attendance, 
there  can  be  no  room  to  imply  them."    To  bring 
this  distinction  more  directly  to  the  question  at 
issue,  let   me   state  it   thus— A   professor  must 
lecture,  must  receive  all  matriculated  students, 
and  may  not  stipulate  as  a  condition  of  attendance 
that  his  students  shall  not  take  any  notes  of  his 
lectures ;    while  a  self-constituted  lecturer  may 
lecture  or  not  as  he  pleases,  he  may  select  his 
audience,  and  may  make  any  stipulations  as  to 
notes  being  taken,  or  other  conditions  of  atten- 
dance.    I  demur  to  its  being  taken  for  granted 
that  a  university  professor  may  not  stipulate  as 
a  condition  of  attendance  on  his  class  prelections 
that  no  notes  thereof  shall  be  taken.     If  a  pro- 
fessor were  of  opinion    that    in   the   interests 
of  his  students  (as,  for  example,  to  induce  a 
habit  of  more  direct  attention,  or  as  an  exer- 
cise   of    memory)    no    notes    of    his    lectures 
should  be  allowed  to  be  taken,  would  he  not 
be  entitled  to  make  that  condition?     I  see  no 
good  ground  for  saying  that  such  a  condition 
would  be  illegal,  and  if  a  professor  is  entitled  to 
make    the    condition  that    notes  shall    not   be 
taken  of  his  lectures  I  do  not  see  that  the  motive 
be  has  in  making  the  condition  afieots  the  legal 
results  which  would  follow  from  its  enforcement. 
But  assume  that  the  professor  cannot  make  such 
a  condition,   and  that  a  private  lecturer  can. 
Quid  jurii  if  the  private  lecturer  does  not  make 
the  condition  ?    If  he  deliver  his  lectures  without 
any  condition  whatever,  do  they  thereby  become 
public  property?      This  question  is   answered 
in  the  negative  by  the  case  of  Abeniethy,  for 
there  was  no  condition  enforced  there  that  notes 
of  the  lectures  or   the  whole  lectures  should 
not  be  taken  down  by  the  students  who  heard 
them,     I  cannot  see  the  difference,  as  regards 
publication  by  mere  delivery,  between  the  leotnrer 
who  cannot  and  the  lecturer  who  may  but  does 
not  make  the  condition  that  his  lectures  are  not 
to  be  taken  down.     It  may  be  said  that  there  is 
an  implied    condition  in   the  case  of  a  private 
lecturer  that  his  lectures  shall  not  be  published 
which  does  not  exist  in  the  case  of  a  university 
professor.     I  think  this  condition  is  implied  in 
both  cases  alike.     It  is  not  necessarily  from  oon- 
tract  (express  or  implied)  in  either  case  that  in 
my  view  the  lecturer's  rights  are  preserved  to 
him,  although  that  opinion  has  the  sanction  and 
approval  of  so  high  an  authority  as  Mr  Joatioe 
Story.    But  I  think  it  is  an  implication  arising 
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trom  the  zeUtion  between  the  leotnrer  and  the 
stndent.  The  stadent  attends  the  lectures  for 
his  own  information  and  instmotion,  and  so  far 
as  notes  of  the  leotores  tend  to  the  aooomplish- 
ment  of  that  pnzpose  ha  may  make  them.  The 
contention  of  the  appellant,  howeTer,  woold  oome 
to  this,  that  the  stadent  for  his  fee  of  three  or 
fonr  guineas  gets  not  only  instraotion  and  edu- 
oation,  bat  (if  he  has  the  skill  which  enables  him 
to  take  them  down  verbatim)  gets  in  addition  the 
present  of  a  coarse  of  Taloable  leotores  which  he 
may  afterwards  print  and  publish  to  big  own  profit 
To  illostrate  th£a  farther,  suppose  that  the  pro- 
fessor, instead  of  reading  his  lectares  gave  each 
stadent  a  copy  to  be  read  by  himself  in  the  daas- 
room.  The  authorities  cited  by  Coppinger  (p. 
1 11)  go  to  show  that  this  would  not  be  pablioation 
BO  as  to  prerent  the  professor  gucoessfally  inter- 
dicting their  repiodaotion.  I  see  no  difference 
in  effect  between  the  professor  reading  his  leo- 
tores to  his  stadentH,  and  the  professor  allowing 
each  student  to  read  them  for  himself.  A  student 
in  the  position  described,  who  took  advantage  of 
his  poeition  to  publish  his  professor's  lecture, 
would  be  guilty  of  a  distinct  breach  of  confidence, 
and  publications  in  breach  of  confidence  may  be 
leetrained,  "and  a  farHori  when  they  are  in- 
tended to  be  made  a  source  of  profit"  (Ooppinger, 
p.  49).  In  MaMin'i  case  the  public  performance 
of  a  comedy  in  a  public  theatre  was  held  not  to 
be  pubUcation  destructiye  of  the  author's  rights 
in  his  manuscript  play.  I  cannot  conceive  any- 
thing more  pnbUc  Uian  that.  It  will  not  be  sug- 
gested that  there  was  any  choice  of  audience  there, 
or  any  condition  imposed  as  a  condition  of  being 
present  at  the  performance  that  the  play  should 
not  be  taken  down  in  shorthand.  But  the  persons 
who  want  to  the  theatre  went  on  the  implied  con- 
dition that  they  were  there  only  for  their  own 
personal  amusement — not  to  become  owners  of 
the  comedy.  Just  so,  students,  as  I  have  said,  go 
to  lectures  for  their  personal  instruction,  not 
to  beoome  proprietors  of  the  lectures  which 
they  hear.  I  have  not  said  anything  of  the  ob- 
Tious  hardship — I  may  say  injustice — that  would 
be  done  to  all  university  professors  if  the  con- 
tention of  the  appellant  should  be  sustained.  If 
tba  appellant  is  right  in  law,  the  resulting  hard- 
ship or  injustice  to  others  is  no  reason  for  refus- 
ing his  demand.  But  I  am  satisfied  that  the  ap- 
pellant's contention  is  unwarranted  in  law,  and  am 
therefore  of  opinion  that  the  appeal  should  be  dis- 
miseed  andthe  judgmentappealedagainstafflrmed. 

At  advising  in  Second  Division — 

Ix>BD  TouHO — The  pursuer  complains  of  the 
pablioation  of  a  booklet  entitled  "An  Aid  to  the 
Stody  of  Moral  Philosophy,"  described  on  the 
title-page  "as  specially  designed  for  students 
preparing  for  examination ;"  and  I  am  quite 
satisfied  of  the  sincerity  of  his  statement  that 
one  of  his  reasons  (and  indeed  his  chief  reason, 
for  it  was  so  represented  in  the  debate)  for  doing 
so  is  that  it  is  in  his  opinion  likely  to  have  a  bad 
effect  on  the  students  attending  his  class.  But 
creditable  as  the  motive  is,  it  is  of  course  neces- 
sary to  the  success  of  the  action  that  the  pursuer 
shidl  show  that  some  legal  right  of  his  is  violated 
by  the  publication  complained  of,  which  I  need 
hardly  say  is  not  inferable  from  his  opinion 
however  weighty,  nor  would  be,  even  from  the 
general  opinion  of  competent  judges,  that  the 
publication  is  likely  to  be  prejudicial  to  the 


students.  The  case  is  accordingly  rested  <m  the 
pursuer's  common  law  right  to  prevent  the  pub- 
lication without  his  consent  of  lectures  which 
he  has  delivered  to  his  class  in  the  Univeisity  of 
Glasgow.  The  statute  law  of  copyright  is  not 
appealed  to.  Neither  is  the  Statute  of  1886, 
wluch  was  passed  for  the  protection  of  lectores, 
which  statute  is  admittedly  inapplicable  inasmuch 
as  lectures  delivered  in  pubUc  universities  are 
expressly  excepted  from  its  provisions.  The 
common  law  alone  is  relied  on.  Now,  the  only 
bead  of  the  common  law  applicable  to  the  sub- 
ject is  the  law  of  private  property,  whereby  a 
proprietor  is  entitled  to  use  his  property  as  he 
pleases,  and  to  prevent  another  person  meddling 
with  it  or  making  any  use  of  it  without  his  per- 
mission or  beyond  his  permission,  and  it  is  not 
doubtful  that  lectures,  or  indeed  any  literary 
composition,  may  be  the  subject  of  property — 
not  merely  the  material  on  which  it  is  written  or 
printed,  but  the  composition  itself.  Publication 
introduces  a  new  element  which  terminates  pro- 
perty at  the  common  law,  and  leaves  the  author 
or  publisher  only  such  protection  as  the  statute 
law  of  copyright  affords.  The  author  of  any 
literary  composition — be  it  an  essay,  sermon, 
lecture,  or  speech — is  proprietor  of  it  with 
absolute  control,  which  the  common  law  will  pro- 
tect so  long  as  he  keeps  it  to  himself,  and  his 
legal  right  will  not  be  affected  by  his  giving  it  to 
another  for  custody  or  any  other  lawful  purpose 
not  involving  publication.  An  unlawful  possessor 
will  of  course  be  deprived  of  his  possession  and 
restrained  from  making  any  use  of  that  which  he 
has  had,  while  a  lawful  possessor  will  be  re- 
strained from  making  any  use  contrary  to  or  in 
excess  of  bis  title  of  possession,  or,  in  other 
words,  the  purpose  for  which  it  was  permitted  by 
the  proprietor. 

So  far  the  common  law  is  clear,  and  it  would 
be  idle  to  refer  to  the  law  of  copyright,  by  which, 
on  certain  simple  conditions  being  complied 
with,  works  published  in  the  "common  accept- 
ation" of  the  term  are  protected,  for  as'^I.have 
already  said  that  law  is  not  here  appealed'to. 

But  there  may  be  a  real  and  extensive  publica- 
tion which  is  not  of  a  character  to  which  the  law 
of  copyright  applies,  as  in  the  case  of  speeches 
spoken,  or  lectures  delivered  to  audiences,  and 
sermons  preached  to  congregations,  and  the 
general  question  here  involved  is,  whether  the 
common  law  of  property  in  the  compositions  is 
thereby  displaced,  and  if  so,  to  what  extent? 
The  parsner  maintains  that  it  is  not  tiiereby 
affected  but  remains  exactly  as  if  there  had  been 
no  publication  at  aU.  The  defender,  on  the 
other  hand,  maintains  that  it  vanishes  altogether. 

I  have  no  hesitation  in  rejecting  the  ponuer's 
contention  that  the  common  law  right  of  pro- 
perty in  the  compositions  is  not  affected  by  such 
pubhcation  as  I  am  now  referring  to,  for  if  that 
contention  were  well  founded  it  would  hinder 
any  report,  criticism,  or  review  of  a  speech 
spoken,  lecture  delivered,  or  sermon  preached  in 
public,  which  even  the  law  of  copyright  permits 
in  the  case  of  any  publication  to  which  it  applies. 
But  this  rejection  of  the  pursuer's  contention 
does  not  necessarily  involve  sustaining  that  of 
the  defender.  For  while  a  complete  publication, 
such  as  the  law  of  copyright  protects  on  com- 
pliance with  its  conditions,  makes  an  end  of  pro- 
perty at    the   common    law,   which    thereafter 
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•Coids  no  protection  whatever  to  the  anther 
against  the  mnltipUcation  of  copies,  it  does  not 
necessarily  follow  that  any  publication  however 
limited  has  this  eilect,  although  it  most  largely 
modify  the  common  law  right  as  it  previously 
existed.  It  is,  indeed,  difficult  to  say  that  a  man 
retains  any  right  of  property  in  a  special  lecture 
or  sermon  which  he  has  publicly  delivered,  thus 
dlstingnishing  (at  the  common  law)  between 
publication  by  oral  delivery  and  by  putting 
copies,  whether  printed  or  written,  in  circula- 
tion. The  question  is  perhaps  practically  un- 
interesting, speeches,  lectures,  and  sermons  being 
commonly  and  with  rare  exceptions  remarkably 
self-protecting  against  any  other  pubUcation 
than  such  reporu  as  speakers,  lecturers,  and 
preachers  generally  desire.  The  copyright 
statutes  are  certainly  inapplicable,  and  if  any 
legal  right  to  protection  remains  in  the  author  it 
must  fa«  at  the  common  law,  and  be  of  a  quite 
diiferent  extent  and  degree  from  that  of  the 
absolute  property  in  a  composition  existing  in  an 
unpublished  manuscript,  and  which  the  common 
law  protects  against  any  violation  or  use  what- 
ever without  the  proprietor's  consent.  But  to 
formulate  a  rule  of  the  common  law  of  property 
applicable  to  a  literary  composition  which  has 
been  so  published  as  to  admit  of,  and  indeed  in- 
vite, the  fullest  public  comment  and  criticism 
whether  favourable  or  adverse,  and  sliall  operate 
to  prevent  the  publication  of  a  copy  of  it,  i.e., 
of  tbe  very  thing  which  is  thus  lawfully  and 
publicly  commented  on  and  criticised,  is,  I  mast 
confess,  difficult  and  perplexing,  though  perhaps 
not  impossibie. 

I  speak  only  of  compositions  which  have  been 
publidy  delivered  in  the  common  meaning  of 
the  expression,  and  I  need  not  prolong  my 
observations  by  attempting  to  make  or  defend  a 
definition  of  "public"  as  distinguished  from 
"  private "  in  this  matter,  it  being  too  clear  to 
admit  of  .dispute  that  the  prelections  of  a  public 
teacher  in  a  public  institution  are  publidy  de- 
livered. He  is  not  free  to  select  his  audience  or 
impose  terms  as  the  conditions  of  admission, 
but  most  teach  all  who  present  themselves  on 
the  terms  prescribed  by  public  authority,  of 
which  reticence  of  what  they  are  taught  or  even 
of  the  teacher's  language  cannot  lawfully  be  one. 
The  duty  of  a  professor  in  a  public  university  is 
to  "teach"  a  prescribed  subject  to  all  comers 
who  comply  with  publicly  prescribed  terms-- 
usually  a  money  fee  and  good  conduct.  His 
teaohing'may  take  the  form  of  prelections,  i.e., 
lectures,  but  such  lectures  are  his  teaching — 
taking  that  form  only  because  as  a  teacher  he 
selects  it  as  the  most  suitable  for  tbe  instmction 
of  his  students.  The  notion  of  a  fiduciary  re- 
lation between  students  and  professor  in  the 
course  of  which  his  prelections  are  confidentially 
communicated,  is  to  my  mind  quite  extravagant. 
But  this  notion  pervaded  the  argument  of  tbe 
pursuer's  counsel,  who  represented  him  as  an 
embryo  author  who  communicated  in  confidence 
to  his  students  an  unpublished  work  on  moral 
philosophy.  His  duty  is  not  to  read  confidentially 
an  unpublished  work,  but  to  teach  moral  phil- 
osophy, and  ascertain  by  examinations  and  other- 
wise how  far  his  students  have  profited  by  his 
teaching  and  their  own  reading  under  his  guid- 
ance. 

Now,  1  have  to  observe  that  neither  tbe  oom- 


mon  law  of  property  nor  the  statute  law  of  copy- 
'  right  applies  to  the  public  teaching  of  a  pubho 
I  teacher  in  a  pnbUc  university.  It  is  obviously 
expedient  in  the  public  interest  that  such  teach- 
ing should  be  public,  and  open  to  public  com- 
ment and  criticism.  This  accordingly  I  appre- 
hend is  the  reason  why  lectures  in  pubUc  universi- 
ties are  excepted  from  the  provisions  of  the  Act 
of  1836,  which  was  passed  for  the  exceptional 
protection  of  lectures  delivered  elsewhere  in 
public,  for  lectures  in  themselves  are,  as  I  liave 
already  observed,  just  a  form,  and  not  a  necessary 
form,  of  university  teaching.  The  exception  is 
'  in  these  words — "Nothing  in  this  Act  shall  ex- 
lend  to  any  lecture  or  lectures  delivered  in  any 
university  or  public  school  or  college  or  on  any 
public  foundation,  or  by  any  individual  in  virtue 
of  or  according  to  any  gift,  endowment,  or  foun- 
dation, and  the  law  relating  thereto  shall  re- 
main the  same  as  if  this  Act  liad  not  been  passed." 
It  was  contended  that  the  reason  of  the  exception 
was  that  the  previously  existing  law  protected 
the  lectures  thus  excepted.  I  am  not  of  that 
opinion.  To  have  exempted  the  excepted  places 
(universities,  ko. )  from  the  necessity  of  previous 
notice  to  justices  as  a  condition  of  the  statutory 
protection  would  have  been  intelligible,  but  they 
are  excepted  from  the  protection  itself,  and  this 
must  be  on  some  ground  of  public  policy.  The 
expediency  of  repealing  the  exception  seems  to 
have  been  considered  by  the  Oopyright  Oommis- 
sioners,  for  they  reported — "We  do  not  suggest 
any  interference  with  the  exception  made  in  the 
Act  as  to  lectures  delivered  in  universities  and 
elsewhere  wherein  no  statutory  copyright  can  be 
acquired."  This  must  mean,  can  expediently  in 
their  opinion  be  acquired,  for  it  not  only  oonld 
bat  would  in  fact  have  been  aoqaired  by  repeal- 
ing the  exception. 

But  althoi^h  there  is  thus  plausible,  and,  I 
venture  to  thiok,  strong  ground  for  maintaining 
that  there  is  no  copyright  by  statute  or  at  the 
common  law  in  lectures  delivered  in  a  public 
university,  I  incline  to  think  it  is  unnecessary  to 
decide  that  general  question  in  this  case.  For 
assuming  that  some  and  a  substantial  right  of 
property  remains  in  the  lecturing  profeeaor  or 
teacher,  I  think  it  cannot  exceed  this,  that  he 
shall  be  protected  against  any  publication  which 
may  be  reasonably  held  to  anticipate  or  otherwise 
substantially  and  prejudicially  interfere  with  • 
subsequent  publication  by,himself  of  his  leotares, 
and  I  am  of  opinion  that  the  publications  now 
complained  of  by  the  pursuer  are  not  of  that 
character.  They  are  not  given  out  as  his  lectures, 
or  as  lectures  at  all,  and  have  indeed  no  resem- 
blance to  lectures.  Their  purpose  is  no  doubt 
to  prepare  students 'for  the  teaching  in  the  pur- 
suer's class,  and  to  cram  them,  if  you  choose  so 
to  express  it,  for  his  examinations.  I'his  can  of 
course  only  be  done  by  one  who  knows  his  views, 
hisorder  and  arrangement,  and  methodo^teaching. 
Whether  it  is  on  the  whole  expedient  in  the  troa 
interests  of  education  that  this  should  be  done^ia 
a  question  on  which  there  is  not  unanimity  of 
opinion  among  intelligent  men,  and  on  which 
we  certainly  cannot  judicially  determine.  I 
should  myself  incline  to  think  that  it  might  and 
would  be  beneficial  if  well  done,  and  otherwise 
not.  But  we  are  unable  to  pronotmoe  on  the 
well  or  ill,  or  on  anything  but  the  pnrauer'a 
legal  right,  which,  as  I  have  already  said,  oansot 
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exceed  this,  that  it  shall  not  be  so  done  as  to 
anticipate  or  sabitantiall;  interfere  with  the 
BObseqaent  publication  by  himself  of  his 
lectures.  Now,  taking  the  pursaer's  own  ao- 
coant  and  estimate  of  the  pablications  com- 
plained of,  I  feel  that  I  should  be  doing  him 
injustice  if  I  attribated  to  him  the  opinion  that 
they  anticipate  or  would  in  any  way  whatever 
prejadioe  the  sale  of  his  lectures  if  he  published 
them  to-morrow  or  at  any  time.  I  am  thus 
driven  back  to  the  consideration  whether  he  has 
a  ground  of  action  on  the  fact  that  it  is  a  bad 
crib,  Bopposing  it  to  be  so,  and  so  likely  to  prove 
injorioos  to  those  who  may  persist  in  using  it 
against  his  advice.  But  recognising  this  as  a 
creditable  motive,  and  assuming  it  to  be  well 
founded,  I  am  unable  to  sustain  it  as  a  ground 
of  action.  I  should  indeed  even  venture  to  sug- 
gest as  a  practical  consideration  adverse  to  the 
view  on  which  the  pursuer's  motive  apparently 
rests,  that  the  students  attending  the  pursuer's 
class  are  most  unlikely  to  continue  to  purchase 
and  use  this  book  if  it  is  not  found  by  experience 
to  answer  the  purpose  for  which  it  is  designed, 
vis.,  to  aid  them  in  acquiring  the  knowledge 
which  he  is  appointed  to  teach,  and  to  exhibit 
to  himself  the  profit  they  have  derived  from 
it,  by  passing  better  examinations  before  him- 
self. If  it  is  not  found  to  answer  this  pur- 
pose it  will  cease  to  be  bought  and  used,  and  all 
this  work  about  it  is  superfluous.  If  it.is  found 
to  answer,  one  would  think  that  the  pursuer 
would  beyond  all  others  applaud  the  use  of  it,  at 
least  untU  he  had  himself  supplied  something 
better,  and  that  he  would  refrain  from  trying  to 
deprive  his  students  of  a  valuable  present  help 
to  them  in  their  studies  by  suggesting  that  it 
might  interfere  with  his  profits  in  case  he  should 
heresfter  resolve  to  publish  his  lectures.  He 
cannot  say  that  his  students  will  learn  anything 
amiss  or  anything  in  any  way  wrong  or  unwhole- 
some in  the  defender's  book — for  the  sole  ground 
of  his  complaint  against  it  is  that  the  teaching 
thereof  is  only  too  exactly  his  own.  To  say  that 
by  using  the  book  his  students  will  probably 
beoome  more  proficient  in  the  subjects  which  he 
teaches,  and  according  to  his  views  of  them,  and 
pass  better  examinations,  but  that  his  prospective 
piofits,  should  he  hereafter  publish  his  lectures, 
may  thereby  be  diminished,  is  not)a  very  lofty  or 
disinterested  view  to  take  of  the  subject,  and  I 
should  for  my  part  incline  to  resist  rather  than 
to  favoar  any  argument  that  supported  it.  That 
this  is  the  pursuer's  view  I  do  not  suggest  for  a 
moment ;  1  am  indeed  persuaded  that  it  is  not, 
and  that  the  idea  of  personal  interest  never  even 
ooenrred  to  him.  I  only  point  out  what  I  think 
the  only  legitimate  foundation  of  an  argument 
used  on  his  behalf  in  support  of  the  conclusion 
at  wfaioh  he  disinterestedly,  although  I  think 
erroneously,  aims,  viz.,  that  the  help  which  his 
students  appreciate,  and  so  avail  themselves  of, 
tMwng  ja  his  judgment  none  but  rather  the  re- 
varsa,  ought  to  be  denied  to  them.  That  argu- 
ment I  have  endeavoured  to  shew  can  only  be 
rested  on  oonmderations  which  I  am  persuaded 
he  would  repudiate,  vis.,  considerations  of  self- 
interest. 

Wbst  I  have  now  read  is  the  judgment  which 
I  wrote  when  the  case  was  at  avizandum  on  the 
argament  at  the  bar  of  this  Division,  and  before 
we  bad  thought  of  requesting  the  opinions  of  our 


brethren,  and  it  is  superfluous  to  say  that  I  have 
read  it  as  my  judgment  now  because  on  recon- 
sidering the  case  with  the  aid  of  the  written 
argument  and  the  opinions  of  our  brethren  I 
retain  the  views  and  opinions  which  I  originally 
formed  and  wrote  down  as  I  have  explained. 
No  argument  which  I  have  heard  or  read  has 
satisfied  me  that  the  common  law  of  Scotland, 
with  which  alone  we  are  here  concerned,  protects 
a  public  teacher  in  a  public  university  against 
the  publication  of  notes  lawfully  taken  of  his 
public  teaching  of  the  subject  assigned  to  hW, 
whether  that  teaching  is  by  reading  written 
lectures  or  in  a  less  precise  and  formal,  but 
possibly  not  on  that  account  less  efficacious 
manner.  The  common  law  of  Scotland  is 
another  expression  for  the  customary  law  of 
Scotland,  and  we  have  been  referred  to  no  evi- 
dence of  any  such  customary  law  as  the  protec- 
tion referred  to  assumes.  We  look  for  such 
evidence  in  text -books  of  authority,  and  the 
decisions  of  this  Court,  and  fail  to  find  any.  As 
matter  of  fact  we  all  of  us  know  of  numerous 
instances  of  full  and  in  some  cases  verbatim 
notes  of  public  lectures  taken,  and  MS.  copies 
freely  made  and  circulated  and  even  sold,  and  I 
venture  to  think  that  no  complaint  was  ever 
made  of  the  violation  thereby  of  a  legal  right. 
But  if  the  publication  of  such  notes  is  an  infoac- 
tion  of  legal  right,  the  illegality  would  attach  to 
MS.  as  well  as  to  print,  and  to  one  copy  as  well 
as  to  a  number  of  copies,  nor  would  it  signify  to 
the  legal  question  whether  the  publication  was 
gratuitous  or  for  money.  The  rule  of  the  com- 
mon law  which  protects  the  exclusive  right  of  an 
author  in  his  unpublished  work  would  restrain 
the  making  or  using  of  a  single  MS.  copy  with- 
out his  consent.  I  have  expressed  my  opinion 
that  general  public  considerations  in  the  interest 
of  education  require  that  the  teaching  of  the 
subjects  prescribed  to  them  by  the  teachers  in 
our  public  universities  should  be  open  to  free 
public  criticism,  whether  favourable  or  the 
reverse,  and  that  to  this  end  publication  to  an 
extent  which  is  quite  inoonsistont  with  the  appli- 
cation of  the  rule  of  the  common  law  regarding 
unpublished  works  is  essential  I  have  also 
ventured  to  point  out  that  this  sufficiently 
explains,  and  so  far  as  I  see  alone  explains,  the 
exception  of  university  lectures  in  the  course  of 
university  teaching  from  the  protection  afforded 
to  other  lectures  (not  published  within  the 
meaning  of  the  law  of  copyright)  by  the  Act  of 
1835. 

Having  regard  to  the  strongly  expressed  views 
of  some  of  the  Judges  as  to  the  importance  of 
this  case  to  the  pecuniary  interests  of  university 
professors  who  may  have  it  in  view  to  publish 
their  leotnres,it  would  be  presumptuous  on  my  part 
to  feel  any  confidence  in  my  own  individual  opi- 
nion to  the  contrary  of  theirs.  I  must,  notwith- 
standing, say  promptly  that  when  the  case  was 
originally  argued  before  us  it  did  not  even  occur 
to  my  mind  tiiat  the  pecuniary  literary  rights  of 
the  porsner  as  an  author  could  possibly  be  preju- 
diced by  the  publication  complained  of,  in  Uie 
sense,  I  mean,  that  it  might  spoil  or  prejudice 
the  sale  of  his  lectures  in  case  he  should  see  fit  to 
publish  them  by  satisfying  beforehand  any 
demand  for  them  ever  likely  to  exist.  Does  any- 
one, I  venture  to  ask,  seriously  entertain  that 
idea  now  that  it  is  suggested  ?    The  argument  on 
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the  law  of  literary  property  xros  addressed  to  xa, 
not  in  the  view  that  any  such  right  was  here  in- 
vaded to  the  damage,  present  or  prospeotire,  of 
the  pnrsaer,  bat  that  while  disclaiming  the  notion 
of  such  damage  he  might  throngh  that  argnment 
as  a  medium  reach  the  end  which  tdone  he  had  in 
yiew,  viz.,  to  stop  the  cironlation  and  nse  of  a 
crib  which  be  tbongbt  injnrions  to  his  students. 
On  this  head,  which  I  most  continue  to  regard  as 
presenting  the  only  true  aspect  of  the  case,  I  ad- 
here to  the  opinion  which  I  originally  formed.  The 
want  which  the  defender's  pnblication  is  designed 
to  supply  is  some  means  of  enabling  the  pursuer's 
students  more  easily  or  satisfactorily  to  study  at 
home  the  subjects  which  he  teaches,  and  to  prepare 
themselves  for  examination  by  him  upon  these 
subjects.  If  there  is  no  such  want  to  be  sapplied, 
or  if  the  defender's  book  does  not  supply  it,  the 
book  is  not  likely  to  survive.  If,  on  the  other 
hand,  the  want  exists,  and  the  book  meets  it  so 
satisfactorily  that  it  finds  purchasers  even  in  face 
of  the  pursuer's  advice  against  its  use,  I  know  of 
no  rule  of  the  common  law  which  entitles  this  Court 
'  to  repress  it  It  would  be  mere  extravagance  to 
say  that  such  a  want  cannot  possibly  exist,  and  I 
think  almost  equally  so  to  contend  that  it  cannot 
legally  be  supplied  except  by  the  pursuer  him- 
self or  with  his  authority.  But  if  not,  then 
it  18  very  clear  that  the  book  which  supplies 
it  must  be  snoh  as  will  inform  those  who  use  it 
of  the  pursuer's  teaching,  that  is  to  say,  his  par- 
ticular subjects,  his  arrangement  of  them,  and 
his  views  and  teacbing  upon  them.  All  this 
might  be  done  and  well  done  although  he  taught 
otherwise  than  by  merely  reading  over  written 
lectures,  or  if  that  was  his  mode  of  teaching, 
then  without  anything  which  could  with  truth  be 
called  a  reproduction  of  his  lectures  as  literary 
compositions.  To  say  that  his  subjects  and 
arrangements  and  the  import  of  his  teaching  are 
stolen  to  his  prejudice  as  an  author  by  the  pub- 
lication of  any  book  which  could  serve  the  pur- 
pose designed,  viz.,  the  more  effectual  prepara- 
tion of  his  students  in  private  to  pass  his 
examinations,  is  e_qaivalent  to  saying  that  such 
a  want  as  I  have 'referred  to  cannot  legally  be 
supplied  except  by  himself.  To  this  I  cannot 
assent,  and  short  of  this  I  see  nothing  to  support 
the  present  action,  for  I  must  repeat  that  the 
publication  complained  of  is  not  a  reproduction 
or  anything  like  a  reproduction  of  the  pursuer's 
lectures,  or  of  any  lectures  which  an  educated 
man  could  write  as  lectures  or  put  forward  oven 
in  a  class-room  as  literary  compositions.  The 
idea  that  a  university  professor  has  at  the  com- 
mon law  a  sort  of  patent  right  in  the  order, 
arrangement,  and  method  of  Us  public  teaching 
which  is  invaded  by  a  disclosure  of  it  outside  his 
class-room  is  I  think  quite  noveL 

On  the  whole  case  I  am  of  opinion  that  no 
legal  right  of  the  pursuer  has  been  invaded  by 
the  publication  of  which  he  complains,  and  that 
we  ought  so  to  find,  and  therefore  to  reverse  the 
interlocutors  appealed  against,  and  to  dismiss  the 
action  with  expenses.  It  has,  I  am  aware,  been 
suggested  that  this  being  an  appeal  from  a 
Sheriff's  judgment  proceeding  on  a  proof,  we 
ought  to  pronounce  a  finding  in  point  of  fact  as 
well  as  in  point  of  law,  but  I  think  there  is  no 
proper  issue  of  fact  in  the  case,  but  only  an  issue 
of  law.  There  is  no  question  of  the  identity  of 
the  book  published  by  the  defender  on  the  one 


hand,  or,  on  the  other,  of  such  of  the  puisnep's 
lectures  as  he  has  thought  fit  to  produce,  and  he 
might  have  produced  them  all  if  he  pleased.  He 
relies  on  thoee  which  he  has  produced  as  sufficient 
for  his  purpose,  viz.,  to  show  that  his  legal  right 
as  their  auUior  is  invaded  by  the  publication  of 
which  he  complains.  Should  it  be  thought  de- 
sirable to  identify  these  as  lectures  in  fact  written 
and  delivered  by  him  and  the  book  of  which  he 
complains  as  in  fact  published  by  (he  defender 
by  finding  to  that  effect,  I  have  no  objection,  but 
I  think  this  unnecessary,  and  that  it  will  be 
sufficient  to  find  in  law  that  his  right  as  the 
author  of  the  lectures  referred  to  on  record  is 
not  violated  by  the  publication  of  the  defenders' 
book,  also  there  referred  to. 

LoBD  CBAiaEii.u — There  are  two  questions  be- 
fore the  Court  in  this  appeal.  The  one  is, 
whether  the  appellant's  publications,  of  which 
complaint  is  made  by  the  respondent,  are  so 
simUar  as  to  be  piracies  of  the  lectures  delivered 
by  the  latter  to  his  students  in  the  Moral  Philo- 
sophy class  in  the  University  of  Glasgow?  And 
the  other  is,  whether,  if  they  are,  the  respondent, 
notwithstanding  the  delivery  of  the  lectures  to 
his  students,  has  a  property  in  them,  entitling 
him  to  the  protection  of  the  Court  against  the 
proceedings  of  the  appellant  in  issuing  these 
publications  ?  The  former  is,  in  form  at  least, 
a  question  of  fact,  though,  of  course,  there  are 
legial  rules  or  principles  by  which  we  must  be 
influenced  in  coming  to  our  decision  ;  the  latter 
a  question  of  law ;  and  should  either  be  answered 
negatively  the  respondent  must  fail  in  hia 
action. 

On  the  first  question  I  think  that  similarity 
such  as  would  be  necessary  to  constitute  piracy 
has  not  been  proved.  The  witnesses  for  the 
respondent,  as  might  be  expedited,  are  of  a 
different  opiaion,  and  they  give  the  reasons  on 
which  that  opinion  is  rested.  No  donbt  if  the  ^- 
pellant  had  not  been  present  at  the  respondent's 
lectures,  and  if  he  had  not  taken  notes  of  what 
he  heard,  the  "Aids"  he  had  published  could 
not  have  been  produced.  But  there  is  much 
more  in  these  works  than  is  or  was  the  re- 
spondent's. As  a  whole  the  "  Aids  "  are  different, 
and  materially  different,  from  the  lectures,  even 
on  the  showing  of  the  witnesses  adduced  by  the  re- 
spondent. How  much  greater  the  variance  would 
have  been  if  all  the  lectures  alleged  to  have  been 
pirated  had  been  laid  before  the  Court  as  they 
ought  to  have  been  can  only  be  conjectured. 
This,  at  least,  in  the  circumstances  may  fairly 
be  said .  The  ' '  Aids  "  are  neither  a  reproduction 
in  full,  nor  a  mere  epitome  or  reduced  version 
of  the  lectures,  even  of  those  upon  which  the 
respondent  has  selected  that  the  question  of 
similarity  or  variance  shall  be  determined.  They 
are  works  of  the  appellant's,  for  which,  indeed, 
originality  cannot  be  claimed,  because  there  ia 
little  of  his  own  comptu«d  with  what  has  been 
derived  from  other  sources,  but  such  as  they  are 
they  are  not  a  reprint  in  large  or  in  small  com- 
pass, nor  are  they  so  similar  as  to  show  that  such 
differences  as  exist  are  merely  colourable  varia- 
tions of  the  respondent's  lectures.  This  view  of 
the  matter  is  sufficient  as  a  ground  of  judgment 
on  the  present  occasion,  and  thinking  it  sound  I 
of  course  concur  in  the  result  arrived  at  by  thoee 
of  my  brethren  who  think  and  are  of  opinion 
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that  the  mterlo«»itor  appealed  against  ought  to 
be  Moalied  and  the  aotion  dismiased. 

LoH>  BvTHBBFCBD  GtiABK— I  oouoor  in  the 
opinion  of  Lord  Sliand. 

liOBD  JuanoB-CiiSBX — The  present  action  hag 
been  raised  by  the  poiaaer  for  the  purpose  of 
obtaining  interdict  against  the  defender  in  the 
terms  annexed  to  the  petition,  whioh  are  as  fol* 
lows — "To  interdict  the  defender,  his  servants 
and  agents,  from  publishing  and  advertising  for 
sale  books  or  pamphlets  entitled  '  An  Aid  to  the 
Stady  of  Moral  Philosophy,  speoially  designed 
for  Btodents  preparing  for  examination,  by  Auxi- 
uox,'  and  '  An  Aid  to  the  study  of  Moral  Philo- 
■opy,  seoond  series,'  and  to  ordain  the  defender 
to  dejiver  up  to  the  pursuer  in  order  to  be  de- 
stroyed all  copies  remaining  in  his  hands  of  said 
books  or  pamphlets,  and  to  grant  interim  inter- 
diet." 

The  plea-in-law  on  which  this  demand  is  made 
is  the  following — "  The  pursuer  being  the  sole 
aathor  of,  and  having  right  of  property  in,  his 
lectures  on  Moral  Philosophy,  in  respect  the 
pnblioation  complained  of  incorporates  large 
parts  of  the  substance  of  his  lectures  without 
aoknowledgment,  and  are  published  by  the  de- 
fender wiUiout  the  purauer's  authority,  he  is 
entitled  to  interdict." 

This  statement  of  the  pursuer  contains  an 
assumption  in  point  of  law.  It  asserts  not  only 
that  the  pursuer  is  the  sole  author  of  the  lectures 
in  question,  whioh  has  not  been  disputed,  but 
that  he  has  a  right  of  property  in  the  lectures, 
whioh  is  altogether  disputed  and  denied  by  the 
defender.  The  seoond  proposition  in  the  plea- 
is-law  only  arises  if  the  assumed  hypothesis  be 
sound.  The  Sheriff  granted  the  interdict  de- 
manded, and  thereby  necessarily  aflirmed,  first, 
the  claim  of  exolnsive  property  in  these  lectures 
maintained  by  the  pursuer ;  and  secondly,  the 
infringement  or  violation  of  that  legal  right  by 
the  doCender's  publication.  Without  resolving 
both  these  questions  in  favour  of  the  pursuer's 
plea,  he  must  have  failed,  and  must  now  fail,  in 
obtaining  his  interdict. 

We  felt  the  case  to  be  so  important  that  we  re- 
qoested  the  opinions  of  all  the  Judges  on  it,  and 
these  are  now  before  us.  The  result  of  this  oon- 
niltation  is,  that  four  Judges  are  in  favour  of 
tbe  defender,  and  five  in  favour  of  the  pursuer. 
Bat  of  your  Lordships  in  this  Division  two  are 
in  favour  of  the  defender,  and  one  in  favour  of 
the  pursuer.  I  give  my  voice  in  favour  of  the 
defender,  on  the  ground  that  I  think  the  pursuer 
has  fiuled  to  establish  the  proposition  in  point  of 
law  on  which  his  demand  for  interdict  rests,  that 
he  has  a  right  of  property  in  his  delivered 
lectures. 

On  this  question  I  agree  with  the  opinion  of 
the  Lord  President,  and  of  those  of  the  consulted 
Judges  who  concur  with  him,  and  in  that  of  Lord 
Yoong,  with  whose  exhaustive  opinion  I  agree 
in  all  points.  I  have  very  little  to  add  on  my 
own  account. 

I  have  been  unable  to  appreciate  the  view  on 
which  the  pursuer  has  insisted  that  there  is  no 
distinction  between  tbe  case  of  a  professor  in  a 
pablie  university  and  that  of  a  private  lecturer, 
and  that  the  judgment  of  Lord  Eldon  in  the  case 
of  Abemethy  is  equally  applicable  to  the  present. 


I  think  the  distinction  between  the  private  lec- 
turer and  the  public  ofSoial  is  marked  and  vital, 
on  the  very  principle  on  which  the  ease  of  Aher- 
neOiy  was  decided.  Tlukt  case  proceeded  on  the 
footing  of  an  implied  contract  between  the  volun- 
tary lecturer  and  the  students  whom  he  permitted 
to  be  present.  The  lecturer  was  free  to  lecture  or 
not  as  he  liked,  and  to  attach  any  condition  he 
pleased  to  the  advantage  bestowed  on  his  audience. 
But  when  tbe  lecturer  is  under  public  obligation 
to  lecture,  in  consideration  of  the  position  and 
emoluments  of  a  professorship  in  a  public  uni- 
versity, tbe  time,  learning,  and  ability  of  which 
he  was  before  the  uncontrolled  master  are  de- 
voted to  the  duties  of  his  chair,  and  he  is  no 
longer  free  to  impose  conditions  other  than  those 
by  whioh  his  ofKce  is  regulated.  I  by  no  means 
say  that  this  general  proposition  is  conclusive  of 
the  present  dispute,  bat  it  indicates  that  to  con- 
found the  public  professor  with  the  private  lec- 
turer is  to  lose  sight  of  one  most  important  ele- 
ment in  the  controversy. 

Neither  do  I  think  that  the  Statute  of  WilL  IV. 
is  without  importance  in  this  inquiry,  although 
this  Aot  of  Parliament  cannot  be  considered 
fortunate  either  in  the  description  of  the  evil 
it  was  intended  to  remedy  or  in  the  remedial 
port  of  its  provisions.  But  the  general  con- 
ception and  policy  of  the  statute — and  it  has  been 
generally  regarded  in  this  light  —  seems  to  have 
been  that  it  was  desirable  to  provide  some  ad- 
ditional protection  to  voluntary  lecturers  beyond 
the  implied  contract  on  whioh  the  case  of  AJber- 
nethy  proceeded,  excepting  altogether  public  lec- 
turers on  the  ground  I  have  already  indicated, 
not  because  they  were  already  protected,  but  be- 
cause it  was  not  expedient  to  include  them.  If 
indeed  the  Aot  were  passed  because  it  was  more 
easy  to  presume  an  agreement  in  the  case  of  a 
public  than  in  that  of  a  private  lecturer,  the  in- 
ference to  be  drawn  from  the  exception  contained 
in  tbe  statute  would  be  strong ;  but  I  oan  find  no 
ground  for  coming  to  that  conclusion. 

The  case  of  Nieol  v.  Ptiman  whioh  has  been 
referred  to  by  the  pursuer  seems  to  give  the  case 
no  assistance.  It  was  the  case  of  a  private  or 
volunteer  lecture,  delivered  within  the  walls  of  a 
public  institution,  but  in  no  respect  in  fulfilment 
of  any  public  obligation.  Mr  Justice  Kay  simply 
applied  to  it  Lord  £ldon'B  judgment  in  the  case 
of  AbemetKy,  and  whether  the  learned  Judge 
rightly  construed  the  statute  or  not,  the  case  has 
no  bearing  on  the  present 

For  the  rest,  I  entirely  agree  with  the 
views  expressed  by  the  Lord  President.  I 
think  these  lectures  were  published  by  the 
mere  delivery  to  an  audience  of  the  public 
as  part  of  the  professor's  duty  in  discharge 
of  his  academical  obligations.  As  regards  the 
question  whether  if  the  hypothesis  had  been 
true,  instead  of  being,  as  I  think  it,  untenable, 
theae  publications  are  a  substantial  infringement 
of  the  pursuer's  right,  I  think  it  unnecessary  to 
express  an  opinion.  When  the  case  was  argued 
my  impression  was  in  favour  of  the  pursuer,  but 
I  have  been  a  good  deal  impressed  by  the  views 
of  Lord  Mure  and  Lord  Graighill  on  that  head, 
which  in  the  opinion  I  have  delivered  does  not 


On  the  whole  matter,  therefore,  I  am  of  opinion 
in  favour  of  the  defender.  The  result  is  that  of  the 
Judges  of  the  whole  Court    there  are  six  in 
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f*Toar  ot  the  poniaer  and  for  sastaining  the 
jndgment  and  ^oontinning  the  interdict,  while 
there  are  seven  in  f avonr  of  the  defender,  who 
are  of  opinion  that  the  judgment  shoold  be  altered 
and  the  interdict  recalled. 

Ab  regards  the  qaestion  of  fact,  this  is  a  case  of 
mixed  fact  and  law,  and  it  would  be  impossible  to 
state  any  of  those  propositions  as  a  pare  case  of 
fact.  How  far  we  can  go  in  onr  findings  on  that 
matter,  or  should  go,  may  possibly  be  a  qaestion 
on  which  there  may  be  a  di£erenoe.  Bat  I  pro- 
pose that  we  shonld  prononnoe  the  following 
interloontor : — Find  that  the  pursner  is  Professor 
of  Moral  Philosophy  in  the  UnlTersity  of  Olasgow, 
and  that  the  lectures  referred  to  in  this  record  were 
delivered  by  him  to  his  students  as  part  of  his 
ordinary  coarse  :  Find  that  the  defender,  who  is 
a  bookseller  in  Glasgow,  published  the  works  now 
complained  of :  Find  that  these  works  were  com- 
piled by  a  student  who  had  attended  the  class 
taught  by  the  pursuer,  and  who  had  taken  notes 
in  shorthand  of  the  pursuer's  lectures :  But  find, 
in  conformity  with  the  opinions  of  the  majority 
of  the  whole  Coart,  that  such  publication  did  not 
oonstitnte  an  infringement  of  any  legal  right  of 
property  or  otherwise  belonging  to  or  vested  in 
the  pursuer  :  Therefore  sustain  the  appeal,  recal 
the  judgment  appealed  from,  and  the  interdict 
already  granted,  and  dismiss  the  petition.  I 
think  that  is  the  form  our  jndgment  should  take. 

LoBD  BQTHKBFnBD  OnABX — I  cannot  concur  in 
the  jndgment  which  your  Ijordship  proposes. 

This  is  a  oase  which  originated  in  the  Sheriff 
OoQit,  and  was  decided  by  the  Sheriff  on  a  proof. 
It  comes  before  as  on  app«al,  and  the  40th  section 
of  the  Jndioatnre  Act  of  1825  prescribes  the  form 
in  which  our  judgment  is  to  be  expressed.  The 
Court  is  required  to  "  specify  in  their  interloontor 
tiie  several  facts  material  to  the  oase  which  they 
find  to  be  established  by  the  proof,  and  express 
how  far  their  judgment  proceeds  on  the  matter  of 
fact  so  found  or  on  the  matter  of  law;"  and  the 
Aot  declares  that  on  appeal  to  the  House  of  Ix>rd8, 
the  judgment  may  be  reviewed  on  the  law,  but 
"  shall  in  so  far  as  relates  to  the  facts  be  held  to 
have  the  form  and  effect  of  a  special  verdict  of  a 
jury,  finally  and  conclusively  fixing  the  several 
faote  specified  in  the  interloontor." 

What  is  the  question  of  fact  in  this  oase  ?  It 
is  simply  this,  Whether  the  works  published  by 
the  defender  are  reproductions,  literal  or  sub- 
stantial, of  the  pursuer's  lectures.  This,  as  it  ap- 
pears to  me,  is  a  question  of  fact  only,  which 
mnst  be  determined  by  the  proof,  and  I  oonoeive 
it  to  be  onr  statutory  duty  to  find  what  the  fact  is, 
BO  that  it  may  be  finally  Axed,  The  fact  must  be 
determined  in  accordance  with  the  opinion  of  the 
majority  of  the  Court,  and  having  regard  to  the 
opinions  which  have  been  delivered,  I  think  we 
are  bound  to  find  in  fact  that  the  works  published 
by  the  defender  are  a  reproduction  of  the  pur- 
suer's lectures. 

The  pursner  is  entitled  to  our  jndgment  on  the 
fact,  not  only  because  the  majority  of  the  Conrt 
is  in  his  favour,  but  because  we  are  the  only 
tribunal  which  can  prononnoe  upon  it. 

The  fact  being  so  found,  we  have  next  to  de- 
cide the  legal  consequence.  Here  again,  in 
aooordanoe  with  the  majority  of  voices,  we  are 
bonnd  to  find,  as  matters  of  law,  that  the  pnr- 
sner's  rights  have  been  infringed,  and  that  he  is 


entitled  to  the  interdict  which  he  seeks. 

In  this  way — and  in  this  way  alone — can  we  in 
my  opinion  discharge  our  duty.  We  fix  the  fact 
of  which  we  are  the  final  judges,  and  we  dedde 
the  law,  subject  to  the  review  of  the  House  of 
Lords.  It  is  only  by  deciding  the  fact  and  tiien 
deciding  the  law  that  we  can  enable  the  House  of 
Lords  to  review  our  judgment  on  the  only  matter 
ou  which  it  is  reviewable.  I  am  not  moved  by 
the  conidderation  that  a  majority  of  the  Judges 
if  they  had  to  decide  individuiJly  would  have 
refused  the  interdict  It  is  not  an  nnnatural 
result  of  the  two  separate  functions  which  the 
Court  has  to  perform.  There  is  an  issue  of  faot 
and  an  issna  of  law.  These  must  be  separately 
determined.  As  a  jury  the  Conrt  finds  the  fact, 
and  on  what  may  be  called  the  verdict  thus 
returned  it  decides  the  legal  questions  which 
arise  out  of  it. 

Therefore  I  cannot  oonour  in  the  judgment 
which  your  Lordship  proposes — so  far  from  it 
that  in  my  opinion  ib»  pursuer  is  entitled  to  a 
decision  in  his  favour.  It  finds  no  fact,  though 
the  Court  is  bound  to  find  the  fact.  It  is  so 
expressed  that  the  Honse  of  Lords  eould  not  tell 
whether  we  have  decided  adversely  to  the  pnrsner 
on  the  faot  or  on  the  law,  and  I  do  not  see  how 
they  can  review  it  on  the  law.  We  do  not,  as  we 
are  bound  to  do,  furnish  the  House  with  the 
means  of  reviewing  our  judgment.  In  truth,  the 
proposed  jndgment  proceeds  neiUier  on  the  faot 
alone  nor  on  the  law  alone.  It  is  contrary  to 
the  opinion  of  the  majority  of  the  Court  on  the 
faot  It  is  contrary  to  the  opinion  of  the  majority 
on  the  law,  and  the  result  is  reached  by  a  oon- 
Btruction  which  in  my  view  is  whoUy  iUegitimate. 

LoBD  YouNO — I  meant  to  express  at  the  end  of 
the  opinion  which  I  delivered  the  result  at  whioh 
I  had  arrived,  after  as  full  consideration  as  I  am 
capable  of  giving  to  this  question.  What  I 
meant  to  say  was  this — that  in  a  case  of  this 
kind  there  oan  be*'no  question  of  faot  ezoept 
upon  the  identity  of  the  publioation  and  of  the 
lectures.  If  a  man  says  that  Us  right  as  the 
author  of  a  certain  composition  is  violated  by  the 
publication  of  a  certain  book,  there  can  be  no 
question  of  faot  except  the  identity  of  the  com- 
position of  whioh  he  is  the  author,  and  the 
identity  of  the  book  or  publioation  whioh  be  says 
violates  his  rights.  Whether  hiB  oomposition 
consists  of  one  page,  or  a  hundred,  or  a  tiiou- 
sand,  the  question  as  to  its  identity  is  the  same, 
and  if  identity  is  produced  between  his  work  and 
the  published  work  whioh  is  said  to  invade  his 
legal  right,  the  question  whether  the  one  invades 
the  legal  right  of  the  other  is  to  my  mind  a 
purs  question  of  law — not  a  question  for  a  jury 
at  all,  but  a  question  for  a  judge.  To  look  at 
the  one,  and  look  at  the  other,  and  say  whether 
in  point  of  law  the  legal  right  of  Uie  one — 
being  identified  in  point  of  fact  —  is  or  is 
not  invaded  by  the  publication  of  the  other. 
It  was  in  that  view  that  I  said  there  appeared 
to  me  to  be  no  issue  of  fact  between  the 
parties  here,  there  being  no  dispute  about 
the  lectures  delivered  by  ihe  pursuer,  or  about 
the  publication  of  the  book  by  the  defender,  and 
that  therefore  the  only  question  was  one  of  law, 
whether  upon  comparing  the  two,  the  publica- 
tion of  the  one  did  or  did  not  violate  the  right  of 
the  other. 
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LoKD  CBAiaHiub — ^I  am  qoite  oonteut  with  the 
interloontor  yoor  Loidahip  has  proposed.  It 
nonmii  to  me  to  be  oonsistent  with  the  opinion  I 
hare  already  delirered,  and  to  be  entirely  oonsis- 
tent with  the  cironmstanoes  of  the  case,  and  not 
to  be  to  any  extent  inconsistent  with  tbe  provi- 
sions of  the  Judicatore  Act.  I  looked  into  that 
matter  with  reference  to  the  judgment  that  might 
oome  to  be  proposed.  That  was  the  conolnsion 
to  which  I  came,  and  which  I  still  entertain. 

IJOSD  JusnaB-CiiKBK — Of  course  we  have  had 
this  question  fully  before  us.  It  was  raised 
necessarily  by  the  very  great  division  of  opinion 
among  the  Judges  on  the  bench,  and  the  very 
doae  division  that  took  place.  The  result  is, 
that  while  there  is  a  great  difference  of  opinion 
on  both  points — first,  as  to  the  right  of  property, 
and  secondly,  as  to  the  infringement — a  majority 
are  of  opinion  that  the  interdict  ought  to  be  re- 
called. That  interdict  was  the  object  of  the 
action,  and  the  sole  view  that  the  pursuer  main- 
tained. It  seems  to  me  that  we  have  no  alterna- 
tive but  to  give  effect  to  those  opinions.  In  re- 
gard to  those  findings  in  fact,  I  agree  with  Lord 
Young's  views  substantially,  that  infringement  is 
not  a  question  of  fact.  It  is  necessarily  a  ques- 
tion that  proceeds  upon  comparison — not  a  ques- 
tion of  fact,  but  a  question  of  inference  from  the 
two  things  to  be  compared,  and  therefore  a  ques- 
tion of  legal  right. 

On  the  whole  matter  I  think  the  judgment  I 
have  proposed  is  the  only  one  we  can  with  pro- 
priety pronounce. 

The  Oouxt  pronounced  judgment  in  the 
form  suggested  by  the  Lord  Justioe-Cleik. 

Oonosel  for  Pursuer  —  K.  V.  Oampbell  — 
Darling.    Agents— -W.  &  J.  Bnmess,  W  8. 

Comtael  for  Defender — Lorimer.  Agent — 
John  Latta,  8.8.0. 


Wednesday,  October  21. 

SECOND    DIVISION. 

[8heriff  of  the  Lothians. 
WII.SOK  V.  THE  NEWHAYBN  CO-OPSBATIVK 
STORE  COHPANT. 

Sheriff— Proeett — Summon*— Declarator —  Oom- 
petmey—aheHff  Court*  {Scotland')  Act  1877 
(40  and  41  Vict.  e.  60),  see.  8,  lub-see.  2. 

A.  person  alleging  himself  to  be  a  partner 
in  a  company  brought  an  action  against  it  in 
■  Sheriff  Court  to  have  it  declared  that  he 
was,  and  had  been  since  a  certain  date,  owner 
of  two  shares  in  it ;  and  (2)  for  payment  of 
certain  sums  as  profits  on  these  shares.     Held 
that  the  declaratory  conclusion  was  unneces- 
sary, and  that  it  being  withdrawn,  the  action 
was  competent  before  the  Sheriff. 
Thomas  Wilson,  fisherman,  Newbaven,  presented 
a  petition  in  the  Sheriff  Court  of  the  Lothians 
agRtost  the  Oo-operative  Store  Company,  New- 
baven, and  certain  individuals,  partners  or  mem- 
ben  of  the  company,  and  also  against  John  Linton 
(Combe),  salesman  of  the  company,  praying  for 


a  decree  "finding  and  declaring  that  the  pur- 
suer was  on  or  about  1st  December  1883,  has 
since  been,  and  is  still  a  partner  or  member  of 
the  said  company,  and  tiiat  the  property  and 
assets  thereof  at  and  since  said  date  belonged 
and  belong  to  the  pursuer  to  the  extent  of  two 
shares."  There  were  also  petitory  conclusions 
for  payment  to  the  pursuer  by  the  defenders  of 
two  sums  of  £6  and  £8,  and  for  expenses. 

The  pursuer  averred  that  he  was  an  original 
member  of  the  company  (which  was  established 
in  1857  but  was  not  registered  or  incorporated 
under  any  Act  of  Parliament)  and  was  the  owner 
of  two  shares  on  which  five  shillings  a  share  was 
paid  up,  that  in  the  beginning  of  1883  he  was 
induced  by  the  defender  John  Linton,  who 
made  repeated  representations  to  him  that  the 
company  was  not  then  in  a  prosperous  condition 
financiaUy,  to  transfer  his  shares  to  tbe  said 
John  Linton  for  the  sum  of  lOs.,  which  he 
(Linton)  represented  to  be  the  value  of  them. 
He  furUier  averred  that  the  representations  of 
Linton  with  regard  to  the  financial  condition  of 
the  company  were  false  and  fraudulent,  and  made 
for  the  purpose  of  inducing  the  pursuer  to  sell 
his  shares  at  a  nominal  value  in  pursuance  of  a 
scheme  of  Linton  for  acquiring  the  shares  of  the 
company  for  himself  and  his  relatives  at  a  nomi- 
nal value  ;  that  subsequent  to  the  transfer  the 
company  had  paid  two  dividends  or  bonuses  of 
£3  and  £4  respectively ;  that  having  been  thus 
induced  to  part  with  lus  shares  by  fraud  and  cir- 
cumvention, he  claimed  to  be  still  a  shareholder 
of  the  company,  and  entitled  to  participate  in 
these  dividends,  payment  of  which  was  refused 
to  him  by  the  committee  of  management. 

The  defence  was  a  denial  of  the  pursuer's  aver- 
ments of  the  reasons  for  selling  his  shares,  and  a 
plea  that  having  by  the  transfer  of  his  shares  dis- 
charged all  his  claims  against  the  company  he  was 
not  entitled  to  decree  under  the  declaratory  con- 
dnsion  of  the  petition. 

The  Sheriff-Substitute  (Buthebfubd)  found 
that  the  action  was  incompetent  in  the  Sheriff 
Court,  and  therefore  dismissed  it. 

"Ifote. — Actions  of  declarator  are  competent 
in  the  Sheriff  Court  only  in  so  far  as  they  are  ex- 
pressly authorised  by  statute.  It  is  true  that 
actions  containing  declaratory  and  rescissory  con- 
clusions are  frequently  sustained  in  this  Court, 
where  these  conclusions  are  merely  introductory 
or  ancillary  to  the  leading  conclusions  of  tbe 
libel,  but  in  the  present  instance  the  leading  con- 
olnsion is  to  have  it  found  and  declared  that  the 
pursuer  was  on  Ist  December  1883,  has  since 
been,  and  is  still  a  partner  of  the  defenders' 
company.  The  other  conclusions  are  merely 
subordinate  to  this,  and  are  consequent  upon  the 
pursuer's  succeeding  in  vindicating  the  right 
which  he  seeks  to  have  declared.  The  action  is 
not  brought  in  terms  of  the  Sheriff  Courts  Act  of 
1877,  section  8,  sub-section  (2),  for  the  purpose 
of  determining  a  question  relating  to  property  in 
moveables.  It  is  a  declarator  of  partnership,  and 
therefore  appears  to  the  Sheriff-Substitute  to  be 
incompetent  in  this  Court." 

The  pursuer  appealed  to  the  Sheriff  (Davumom), 
who  dismissed  the  appeaL 

"  Note. — The  main  declarator  asked  is,  that  the 
pursuer  should  be  declared  to  be  a  partner  and 
member  of  the  company.  It  is  necessary  that  the 
Court  should  declare  that  before  anything  else 
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required  by  Uie  pnnaer  ooold  be  done.  It  seems 
to  the  SherifF  this  ia  not,  properly  spealdng,  snoh 
a  deolarator  as  is  covered  by  the  8th  section  of  the 
Act  1877." 

The  pnrsner  appealed  to  the  Conrt  of  Session, 
and  argued — This  was  a  declarator  for  the  pur- 
pose of  determining  a  question  relating  to  pro- 
perty in  moveables,  and  vas  therefore  within 
section  8  of  the  Act.  But  even  if  the  declaratory 
conclusion  were  incompetent,  the  Sheriff  had 
done  wrong  in  dismissing  the  whole  action,  for 
it  was  competent  quoad  the  other  conclusions — 
Maroney  v.  Muir,  November  S,  1867,  6  Maoph.  T. 

The  defenders  replied — ^Unless  the  pursuer 
could  establish  his  declaratory  conclusion  he  had 
no  title  to  sue,  and  the  whole  action  fell  to  the 
ground.  The  pursuer  was  a  mere  member  of 
the  public.  Before  he  could  sue  the  company 
as  a  partner  he  must  establish  the  fact  of  his 
partnership,  and  this  could  only  be  done  by 
declarator — Fta»er  v.  Hair,  June  23,  1848,  10 
D.  1102 ;  Clark  on  Partnership,  i.  896. 

The  Conrt  being  of  opinion  that  the  declara- 
tory conclusion  of  the  petition  was  not  necessary, 
allowed  the  pursuer  to  put  in  a  minute  withdraw- 
ing that  eonolusion,  and  without  delivering  opi- 
nions remitted  the  case  back  to  the  Sheriff  to 
proceed. 

Ooonsel  for  Pnrsner  (Appellant)  —  Thorburn. 
Agents — Miller  &  Murray,  S.B.C. 

Oonnsel  for  Defenders  (Respondents) — D.-F. 
Balfour,  Q.C.  —  M'Eeohnie.  Agents  —  Irons, 
Boberte,  &  Lewis,  S.S.O. 


Saturday,  October  24. 

FIRST    DIVISION. 

[Lord  Trayner,  Ordinary. 

BABONESS    WILLOUGHBY    DK      EBESBF    V. 

OALLANDEB     AND      OBAN     BAILWAY 

COMPANY. 

EntaHr—RaavKiy—Expeniei   of  Applieatio7t    to 

Uplift  and  Apply   Gontiffnid   Money— Lafidi 

Clavtet  Coiuolidation  {Seotiand)  Act  1846  (8  and 

9  Viet.  eap.  9),  net.  67,  79. 

In  a  petition  under  the  Entail  Acts  it  was 
found  that  an  heiress  o(  entail  had  expended 
certain  sums  on  permanent  improvements  on 
tite  entailed  estates.  In  a  subsequent  peti- 
tion she  prayed  the  Court  for  leave  to  uplift 
and  apply  money  consigned  in  terms  of  sec. 
67  of  Uie  Lands  Clauses  Consolidation  Act 
1846,  by  a  railway  company,  all  in  terms 
of  sec.  26  of  the  Entail  Amendment  Act 
1848.  She  further  prayed  the  Court  to  find 
the  railway  company  liable  in  the  expenses 
of  the  application,  all  in  terms  of  sec.  79  of 
the  Lands  Clauses  Consolidation  Act.  The 
Junior  Lord  Ordinary  ordered  intimation, 
advertisement,  and  service  on  the  three  next 
heirs  of  entail  in  terms  of  the  prayer  of  the 
petition,  and  subsequently  found  the  railway 
company  liable  in  the  whole  expenses  of  the 
applioation.  In  a  reclaiming-sote,  held  (1) 
that  the  petitioner  was  entitled  to  the 
expenses  of  presenting  the  application,  and 


of  obtaining  warrant  for  uplifting  the  money ; 
bat  (2)  {rev.  judgment  of  Lord  '^yner)that 
no  advertisement  of  the  petition  or  service 
thereof  on  the  next  heirs  of  entail  being  re- 
quired by  the  Lands  Glauses  CJonsolidation 
Act,  the  expenses  in  connection  therewith 
fell  to  be  borne  by  the  petitioner  and  not  by 
the  promoters  of  the  undertaking. 
The  Callander  and  Oban  Bailway  Company  hay- 
ing taken  a  portion  of  the  entailed  estate  of 
Drummoud  and  others  in  the  county  of  Perth, 
belonging  to  the  Baroness  Willonghby  de  Eresby, 
and  held  by  her  under  a  deed  of  entail  dated  and 
recorded  in  November  1874  for  the  purposes  of 
their  undertaking,  the  purchase  money  therefor 
was  fixed  by  arbitration,  under  tbe  provisions  of 
the  Lands  Clauses  Consolidation  (Scotland)  Act 
1846,  on  14th  November  1888,  at  the  sum  of  £77, 
6s.  7d.,  which  sum  was  consigned  in  bank  in 
terms  of  that  Act. 

Subsequently  the  railway  company  took  another 
portion  of  the  estate  for  Uie  same  purposes,  and 
the  purchase  money'therefor  was  in  like  manner 
fixed  by  arbitration  at  £207,  and  that  sum  was 
also  consigned  in  bank. 

On  28th  March  1876  Lady  Willonghby  de 
Eresby  presented  a  petition  to  the  Conrt  for 
authority  to  uplift  a  sum  amounting  to  £2182, 
19s.  7d.  which  had  been  consigned  by  the  Callan- 
der and  Oban  Bailway  Company,  and  on  I4th 
July  1876  the  Junior  Ix>rd  Ordinary  found  that 
the  petitioner  had  expended  the  sum  of  £2836, 
ISs.  lid.  on  permanent  improvements  on  the  en- 
tailed estates,  and  granted  warrant  to  the  peti- 
tioner to  uplift  tbe  said  sum  of  £2182,  198.  7d. 
in  repayment  pro  tanto  of  tbe  improvement  ex- 
penditure, leaving  a  balance  expended  on  im- 
provements of  £652,  148.  4d. 

On  19th  March  1879  Lady  Willoughby  de 
Eresby  presented  another  application  to  uplift  a 
sum  of  £406,  7s.  7d.  consigned  by  the  City  of 
Glasgow  Water  Commissioners,  and  on  19th  July 
1879  the  Junior  Lord  Ordinary  granted  warrant 
to  uplift  the  said  sum  and  apply  it  in  repayment 
pro  tanto  of  the  said  balance  of  £652,  148.  4d., 
leaving  a  balance  expended  on  improvements  on 
the  estates  of  £246,  68.  9d. 

On  27th  February  1885  Lady  Willoughby  de 
Eresby  presented  this  petition  to  the  Conrt  set- 
ting forth  the  above  facts. 

The  petition  further  stated  that  in  these  cir- 
cnmstanceB  she  was  desirous  of  obtaining  tbe 
authority  of  the  Conrt  to  uplift  and  apply  the 
foresaid  consigned  sums  of  £77,  6b.  7d.  and 
£207  in  repayment  of  the  balance  of  £246,  6s.  9d. , 
that  she  was  also  desirons  of  uplifting  the  balaaoa 
of  the  consigned  sums,  amounting  to  £87,  19b. 
lOd.,  which  remained  after  repayment  of  the  sum 
so  found  to  have  been  expended,  such  balance 
being  less  than  £200,  and  of  acquiring  the  same 
for  her  own  use  and  behoof ;  and  that  Uie  petition 
was  presented  in  terms  of  the  Lands  Clauses  Con- 
solidation (Scotland)  Act  1846,  and  the  Statutes 
11  and  12  Vict.  cap.  36,  16  and  17  Vict.  cap.  94, 
31  and  32  Vict.  cap.  84,  88  and  89  Vict.  cap.  61, 
and  45  and  46  Vict.  cap.  68,  and  relative  Acts  of 
Sederunt.  The  names  and  designations  of  tbe 
three  next  heirs  entitled  to  sucoMd  after  her  to 
the  estates  were  set  forth  in  tiie  petition.  The 
petition  set  forth  sec.  26  of  tiie  Entail  Amend- 
ment Act  1848,  and  sec.  79  of  the  Lands  Clauses 
Consolidation  (Scotland)  Act  1846. 
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The  prayer  of  the  petition  asked  for  an  order 
for  intimation,  advertisement,  and  service  on 
the  three  next  heirs,  for  the  appointment  of  a 
onrator  ad  litem  to  the  second  and  third  heirs, 
who  were  in  minority,  and  fnrther  prayed  the 
Court  "to  approve  of  and  authorise  the  proposed 
application  of  the  foresaid  consigned  sums  of 
£77,  6s.  7d.  and  £207  in  repayment  of  the  said 
torn  of  £246,  6s.  9d.,  heing  the  balance  of  the 
sum  found  to  have  been  expended  on  permanent 
improvement  on  said  entailed  lands  and  estate  as 
aforesaid,  and  to  issue  a  decree  to  that  effect, 
and  to  grant  warrant  to  the  petitioner  to  uplift 
the  said  consigned  sums  and  to  apply  the  same 
in  repayment  of  the  foresaid  sum  of  £246,  6b,  9d. 
expended  as  aforesaid,  and  to  grant  warrant  to  and 
authorise  the  petitioner  to  uplift  the  balance  of 
the  consigned  sum,  amounting  to  £87,  19s.  lOd., 
together  with  the  interest  accrued  upon  the  said 
sums  of  £77,  6s.  7d.  and  £207,  for  her  own  use 
and  behoof,  and  further  to  find  the  Callander 
and  Oban  Bailway  Company  liable  to  the 
petitioner  in  payment  of  the  expenses  to  be 
incurred  under  this  application." 

The  Lord  Ordinary  (TBAnfsn)  having  ordered 
intimation,  advertisement,  and  service,  appointed 
a  curator  ad  Utem  in  terms  of  the  prayer,  and 
subaequentiy  on  30th  May  1885  pronounced  an 
interlocutor  approving  the  discharge  and  acknow- 
Ie^:ment  by  the  petitioner  for  expenditure  in 
the  improvements  on  the  entailed  estates,  inter- 
poned  authority  thereto,  and  decerned,  and  found 
the  Oallander  and  Oban  Railway  Company  liable 
to  the  petitioner  in  the  expenses  of  Uie  petition 
and  pixxiednre  thereon. 

When  the  Auditor's  report  came  before  the 
Lord  Ordinary,  the  railway  company  objected 
thereto  (1)  In  respect  the  Auditor  had  sustained 
etiarges  incident  to  the  advertisement  of  the 
petition,  to  the  service  thereof  on  the  three  next 
hein,  and  to  the  appointment  of  a  curator  ad 
litem  to  the  second  and  third  heits ;  (2)  in  respect 
be  had  sustained  against  them  the  whole  instead 
of  one-half  of  the  charges  incident  to  the  drawing 
of  the  petition,  and  carrying  it  through  the  Court, 
inelnding  fees  to  a  reporter  appointed  by  the 
Lord  Ordinary  to  inquire  into  the  matters  set 
forth  in  Uie  petition. 

On  18th  July  1886,  the  Lord  Ordinary  having 
heard  counsel,  repelled  the  objections,  approved 
of  the  Auditor's  report,  and  decerned  for  the 
amoant  thereof  against  the  railway  company. 

The  railway  company  reclaimed,  and  argued — 
(1)  Under  the  Lands  dauses  Act  no  advertise- 
ment of  the  petition  was  required,  neither 
vaa  it  necessary  to  call  the  three  next  heirs. 
The  charges  incident  to  these  proceedings  ought 
therefore  to  have  been  disallowed.  (2)  Though 
the  railway  company  were  probably  not  bound 
to  pay  any  of  the  expenses  in  connection  with 
the  petition,  they  were  willing,  as  matter  of 
eonoeasion,  to  pay  one-half,  in  terms  of  the 
decisioii  in  Drumtrumd  Hay,  Nov.  12,  1878,  1 
B.  180,  and  Oounten  of  Stair,  May  20,  1882,  19 
S.I1.B.  618.  The  purpose  to  which  the  money 
was  to  be  applied  after  it  was  uplifted  was  not 
one  of  the  purposes  authorised  by  the  Lands 
dmaes  Act,  and  it  was  only  under  that  Act  that 
power  ^ras  given  to  the  Court  to  find  the  pro- 
moters liable  in  such  expenses  as  thoee  here 
■ongfat  to  be  reoovered. 

TOti.   XXITT. 


Argued  for  the  petitioner — (1)  The  expenses  of 
advertisement,  Ac.,  were  all  incurred  by  order  of 
the  Court.  The  Lord  Ordinary  in  ordering 
advertisement  and  service  followed  the  invariable 
practice  in  such  petitions,  and  further,  these  very 
charges  (including  the  appointment  of  a  curator 
ad  Utem)  had  been  held  to  be  good  charges 
against  the  promoters  in  the  case  of  the  Countess 
of  Stair,  supra  eit.  Though  the  statute  did  not 
order  intimation  and  service  in  such  a  petition  as 
the  present,  it  was  in  the  discretion  of  the  Court 
to  make  such  order  in  precisely  the  same  way  as 
in  petitions  to  diaentaU,  <Skc.,  where  no  consents 
were  required — Davys,  October  29, 1 870, 9  Macph. 
a.  (2)  This  objection  would  have  been  good  if 
the  improvements  had  been  constituted  in  the 
present  petition,  but  they  had  been  constituted 
in  earlier  proceedings.  The  question  was  decided 
by  a  train  of  decisions.  In  the  case  of  Qrant, 
TiltLj  29,  1851,  IS  D.  1015,  it  was  expressly  de- 
cided that  such  an  application  as  the  present  was 
within  the  spirit  of  the  Lands  Clauses  Act,  and 
that  the  expenses  fell  to  be  borne  by  the  pro- 
moters. In  the  oases  of  Lord  Torphiehen,  July 
19,  1851,  13  D.  1400  ;  ErsHne,  Nov.  29.  1851, 
14  D.  119;  Drummond  Hay,  and  Countess  of 
Stair,  supra  eit. ,  the  constitution  of  the  improve- 
ment debt  and  the  prayer  to  uplift  and  apply 
were  united  in  the  same  petition,  and  there  it 
was  held  that  as  the  petitioner  would  necessarily 
have  incurred  the  expense  of  coming  to  the 
Court  for  the  constitution  of  the  debt,  he  was 
liable  in  one-half  the  expenses  of  the  application; 
but  in  all  those  cases  it  was  recognised  that  the 
promoters  were  liable  in  the  other  half,  i.e.,  the 
expenses  which  were  necessarily  incurred  in 
uplifting  and  applying  the  money. 

At  advising — 

LoBD  PBEBiDiiNT — I  think  the  result  of  all  the 
oases  that  have  been  brought  under  our  notice  is 
this,  that  when  a  petition  to  uplift  and  apply 
consigned  money  is  presented  under  this  Entail 
Amendment  Act  the  railway  company  is  to 
bear  all  the  expenses  they  would  have  to  bear 
had  the  application  been  made  under  the  provi- 
sions of  the  Lands  Clauses  Act. 

If  that  principle  is  applied  to  the  present  case, 
I  think  it  disposes  of  both  points,  the  result 
being  that  we  should  sustain  the  first  objection 
and  repel  the  second. 

In  regard  to  the  first  objection,  it  comes  to  this. 
Are  these  charges  which  are  objected  to,  charges 
such  as  were  necessarily  incurred  in  getting  the 
consigned  money  uplifted  and  applied,  or  are 
they  charges  arising  from  the  practice  which 
prevails  in  such  appUcations  of  caUing  the  three 
next  heirs  as  respondents  ? 

In  this  connection  it  is  important  to  notice 
that  the  debt  here  had  been  constituted,  and 
that  therefore  no  expenses  of  constituting  the 
debt  are  included.  In  this  respect  the  case  is  the 
same  as  that  of  Oram,  13  D.  1016,  in  which 
decree  for  the  expense  of  the  improvements  had 
been  obtained  in  terms  of  the  Montgomery  Act 
The  subsequent  case  of  TorpMehen,  18  D.  140O, 
proceeds,  I  think,  on  the  same  footing,  viz. ,  that 
the  petitioner  should  be  allowed  the  expenses 
which  are  of  such  a  nature  that  had  the  appli- 
cation been  under  the  Lands  Clauses  Act  the 
railway  company  would  have  had  to  bear  them. 

This  is  clearly  brought  out  in  regard  to  the 
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second  point  raised  in  the  case  of  TorfMehen. 
Two  points  were  raiBed  in  that  case,  at  different 
stages,  and  it  is  to  the  second  point  that  I  refer. 
On  taxing  the  petitioner's  account  of  expenses 
the  Auditor  disallowed  the  expense  of  intimating 
the  petition  to  the  next  heirs  of  entail,  of  obtain- 
ing the  appointment  of  a  tutor  ad  litem  to  one  of 
the  heirs  who  was  in  pnpillarity,  and  of  adver- 
tising in  the  Oazette  and  other  newspapers.  The 
petitioner  objected,  and  his  objection  was 
repelled.  That  decision  is  almost  precisely  in 
point  in  regard  to  the  first  objection,  for  the 
items  there  were  almost  identical  with  those  we 
have  to  deal  with  here,  as  it  was  the  expenses 
necessary  for  bringing  the  three  next  heirs  into 
the  field  that  the  Court  held  the  railway  company 
not  boond  to  pay. 

The  second  objection  is  disposed  of  by  the 
rule  which  I  have  already  stated,  viz.,  that  the 
expenses  for  which  the  railway  company  are 
liable  correspond  to  these  for  which  they  would 
have  been  liable  in  a  petition  under  the  Lands 
Olanses  Act.  These  are  such  expenses,  and  there- 
fore the  objection  most  be  repelled. 

liOBD  MiTBK — I  am  entirely  of  the  same  opi- 
nion. 

The  first  objection  is  disposed  of,  I  think,  by  the 
express  decision  in  the  case  of  Torphichen,  and  I 
do  not  think  therefore  that  they  are  proper 
charges  against  the  railway  company. 

In  repelling  the  second  objection  I  do  not 
think  we  are  interfering  with  the  case  of  Drum- 
mond  Hay,  1  B.  180,  for  there  the  petitioner  was 
presented  for  two  purposes,  which  is  not  the 
case  here. 

LoBD  Saun) — If  the  question  were  still  open 
whether  a  railway  company  was  bound  to  pay 
any  part  of  expenses  such  as  these,  I  think  there 
would  be  considerable  force  in  the  argument  that 
the  Lands  Clauses  Act  limits  the  expenses  for 
which  the  company  is  liable  to  the  expenses  in- 
curred in  applying  consigned  money  to  the  par- 
poses  specified  in  that  Act,  and  that  this  is  not 
one  of  those  purposes.  I  agree,  however,  with 
your  Lordships  that  the  matter  has  been  settled 
by  decision,  and  although  this  application  is  not 
to  carry  out  one  of  the  purposes  of  the  Lands 
Clauses  Act,  yet  if  the  consigned  money  is  to  be 
applied  to  one  of  the  purposes  contained  in  a 
later  statute,  I  think  the  railway  company  should 
pay  a  portion  of  the  expenses,  just  as  they  would 
have  had  to  do  under  the  Lands  Clauses  Act.  I 
think  that  the  advertisement  and  the  calling  of 
the  next  heirs  would  not  have  taken  place  under 
the  Lands  Clauses  Act,  and  that  therefore  that 
portion  of  the  expense  should  not  be  allowed. 

In  regard  to  the  second  objection,  the  whole 
of  these  expenses  would  have  been  recovered 
nnder  the  Lands  Clauses  Act.  The  case  is  not 
like  that  of  Drummond  Hay,  1  B.  180,  where  the 
petition  dealt  with  two  matters,  the  constitution 
of  the  improvement  expenditure  and  the  uplift- 
ing and  applying  the  consigned  money.  I  ad- 
here to  my  decision  in  that  case,  and  think  that 
in  such  a  case  the  general  expenses  shonld  be 
divided  equally.  But  there  was  an  element  pre- 
sent in  that  case  that  we  have  not  got  here,  and 
therefore  I  think  this  objection  should  be  re- 
pelled. 

LoBD  Adam  concurred. 


The  Court  sustained  the  first  and  repelled  the 
second  objection. 

Counsel  for  Petitioner — Asher,  Q.C. — Macon- 
ocbie.     Agents — Dundas  &,  Wilson,  C.  S. 

Counsel  for  Bespondento — D.-F.  Balfonr,  Q.O. 
— B.  Johnstone.  Agents — Hope,  Mann,  i,  Kirk, 
W.S. 


Monday,  October  26. 
TEIND    COUBT 

BAROKESS  WILLOUGHBT  DK  EBESBY, 

PETITIONER. 
(Ante,  voL  xxii.  p.  891,  17th  July  1886.) 

Teirul*—Proeei»—Aet  1707,  eap.  9— Petition  for 
Authority  to  Record  Decree  of  Valuation  of 
Teindi. 

In  a  petition  for  authority  to  record  a 

decree  of   valuation  of   teinds  which  had 

recently  been  upheld  as  good  and  valid  by  the 

Court  of  Session  in  a  question  between  the 

Lord  Advocate  and  the  petitioner,  the  Court, 

in  respect  of  the  said  judgment,  ditpenied 

with  Uie  usual  remit  to  the  Lord  Ordinary 

on  Teinds,  and  granted  the  prayer  of  the 

petition  de  ^no. 

Lady  Willoughby  de  Eresby  presented  a  petition 

in  terms  of  the  Act  1707,  cap.  9, "  Anent  Plantation 

of  Kirks  and  Valuation  of  Teinds,"  for  authority 

to    record    a    decree    of    valuation    dated   22d 

December  1647.     Petitioner's  Counsel  moved  the 

Court,   in  respect    the  First   Division    had  so 

recently  had  occasion  to  examine  into  and  sustain 

the  anthenticity  of  the  said  decree  (17th  July 

1886),  to  dispense  with  the  usual  remit  for  that 

purpose  to  the  Lord  Ordinary  on  Teinds. 

LoBD  PuBsiDKNT — I  think  our  interlocutor 
must  bear  that  we  do  this  in  respect  of  the  said 
judgment. 

The  Court  pronounced  this  interloontor: — 
"The  Lords  having  heard  counsel  and 
considered  the  petition,  in  respect  the  de- 
creet referred  to  in  the  petition  was  held  by 
the  Court  on  17th  July  last,  in  a  question 
between  the  Lord  Advocate  and  the  peti- 
tioner, to  be  a  good  valuation.  Find  it  on- 
necessary  to  make  a  remit  to  examine  into 
the  authority  thereof :  Further,  as  it  is  stated 
that  there  are  blanks  in  the  decreet  arimng 
from  portions  thereof  being  torn  off  or  other, 
wise  destroyed,  grant  warrant  to  and  author- 
ise the  Clerk  of  Court  to  record  the  dooa- 
ment  referred  to,  leaving  blanks  for  saoh 
words  as  are  no  longer  extant,  and  to  give 
out  a  new  extract  thereof  in  terms  of  the 
statute,  and  decern. " 

Counsel  for  Petitioner  —  Dundas.  Airants-^ 
Dundas  t  Wilson,  C.S. 
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RE6ISTEATI0N  APPEAL  COURT. 


Monday,  October  26. 

(Before  Lords  Mare,  OraigMU,  and  Fraser.) 
[Sheriff  of  Perthshire. 
DOUGLAS  V.  BALLINQAL. 

EUetion  Late  —  Coun^  FraneMtt—Reeeipt  cf 
Furoehial  Bdief—BepretentaUon  of  the  PeojM 
{Scotland^  Am«ndm«nt  Act  1868,  tee.  8. 

HM  that  a  person  who  had  not  been  on  the 
roll  of  the  parish  as  a  pauper,  bnt  to  whose 
landlord  the  inspector  of  poor  had  made  a  pay- 
ment of  rent  ont  of  the  funds  provided  by  the 
poor's  assessment,  had  been  in  receipt  of  par- 
ochial relief,  and  was  disqualified  from  voting. 
Section  8  of  81  and  82  Vict.  cap.  48,  provides  that 
"Every  man  shall  in  and  a^ter  the  year  One 
thousand  eight  hundred  and  sixty  eight  be  en- 
titled ...  to  vote  at  elections  for  a  member 
...  to  serve  in  Parliament  for  a  burgh.  .  .  . 
Provided  that  no  man  shall  under  this  section  be 
entitled  to  be  registered  as  a  voter  .  .  .  who 
shall  have  been  in  the  receipt  of  parochial  relief 
within  the  twelve  calendar  months  next  preced- 
ing the  said  last  day  of  July." 

A  oniform  household  franchise  in  counties  and 
bn^hs  was  established  by  the  Act  of  1884. 

William  Douglas,  hawker,  Dunblane,  claimed 
to  be  enrolled  as  a  voter  in  ijie  Western  Division 
of  the  county  of  Perth.  His  claim  was  objected 
to  on  the  ground  that  within  twelve  calendar 
months  next  preceding  the  last  day  of  July  1886 
he  had  been  in  receipt  of  parochial  relief. 

The  facts  of  the  case  were : — The  claimant  was 
tenant  and  occupant  of  the  house  specified  in  his 
daim.  He  had  not  during  the  period  specified 
been  on  the  roll  in  any  parish  as  a  pauper,  but 
the  inspector  of  poor  of  the  parish  of  Dunblane 
bad  at  the  term  of  Whitsunday  paid  to  the  claim- 
ant's landlord  the  sum  of  £1,  6s.  as  part  of  the 
rent  due  by  him.  Payments  of  this  kind  were 
entered  in  the  books  of  the  Parochial  Board  as 
"Donations  to  various  to  assist  in  paying  their 
hoose  rents."  These  sums  were  paid  ont  of 
f usda  levied  by  assessment  for  behoof  of  the  poor 
under  the  Poor  Law  Act  8  and  9  Vict.  cap.  83. 

The  SheriJff  (O1.0A0)  held  that  this  payment 
was  parochial  relief,  and  that  the  claimant  was 
disqualified  in  respect  of  the  payment  thereof 
t<i  tiie  claimant's  landlord. 

The  ehumant  took  a  Case 

The  question  of  law  was — Whether  the  pay- 
ment of  the  foresaid  sum  to  the  claimant's  land- 
lord was  receipt  by  the  claimant  of  parochial 
relief  in  the  sense  of  the  Sd  section  of  the  Act 
SI  and  33  Vict  cap.  48  ? 

Argued  for  appellant — The  Parochial  Board 
had  no  doubt  given  the  claimant  some  relief,  but 
they  had  not  treated  him  as  a  pauper ;  his  name 
bad  never  been  on  the  roll  of  any  parish  as  a 
pauper,  he  had  merely  received  a  donation  from 
the  inspector  of  poor,  as  his  name  was  not  upon 
the  list  of  those  receiving  parochial  relief ;  he  was 
entitled  to  vote — QHmour  v.  Oarmon,  October  22, 
1873,  1  B.  12 ;  8imp$on  v.  Allan,  July  19,  1859, 
21  D.  1S6S. 

Beplied  for  respondent— Belief  given  by  a  par- 


ochial board  ont  of  statutory  funds  was  parochial 
relief.  This  donation  was  authorised  by  minute 
of  the  board,  and  entered  in  its  books. 

At  advising — 

LoBD  CsAiaHiu, — I  agree  with  the  Sheriff  that 
the  payment  in  question  which  the  claimant  re> 
oeived  was  parochial  relief.  If  such  truly  was 
its  character,  he  has  been  properly  kept  off  the 
roll.  The  facts  found  by  the  Sheriff  appear  to 
me  to  be  inconsistent  with  any  other  conclusion. 
The  money  which  was  paid  was  taken  out  of  the 
assessment  for  the  support  of  the  poor.  Those 
who  afforded  this  relief  were  the  Parochial  Board 
and  their  servant  the  inspector,  and  these,  unless 
something  else  than  has  been  found  in  Uie  case 
were  established,  are  sufficient  to  prove  the  ob- 
jection which  the  Sheriff  has  sustained.  Had  it 
been  shown  that  the  claimant  was  an  able-bodied 
man  who  for  some  reason  or  other  was  not  en- 
titled to  parochial  relief,  their  view  of  the  case 
probably  must  have  been  adopted,  but  nothing  of 
the  kind  has  been  suggested  far  less  established. 
The  money  was  poor's  money,  and  the  claimant, 
for  anything  that  is  said  to  the  contrary,  was  a 
proper  object  for  parochial  relief.  The  counsel 
for  the  claimant,  who  is  the  appellant,  maintained 
that  the  view  of  the  matter  taken  by  the  Parochial 
Board  when  they  described  this  payment  as  a 
donation  must  be  adopted  by  the  Court,  but  I 
think  otherwise.  The  giving  of  anything  a  wrong 
name  will  not  have  the  effect  of  altering  its 
character.  The  Parochial  Board  ont  of  poor's 
money  were  not  entitled  to  make  donations.  And 
when  the  money  is  given  to  one  who  is  a  proper 
object  for  parochial  relief,  what  is  given  is  relief 
and  nothing  else.  It  is  a  strange  circumstance 
that  a  number  of  persons  are  said  to  have  re- 
ceived money,  and  that  which  was  given  to  every 
one  of  them,  according  to  the  description  of  it 
given  by  the  Parochial  Board,  was  a  donation. 
We  may  think  the  Parochial  Board  did  wrong  in 
trying  to  disguise  the  character  of  the  transaction, 
but  it  would  be  much  worse  were  we  of  opinion 
that  they  gave  the  money  under  their  adminis- 
tration to  those  who  were  not  entitled  to  be 
relieved.  The  claimant's  counsel  also  urged  that 
the  claimant  was  not  on  the  roll  of  regular  poor, 
but  the  question  is  not  whether  his  name  stood 
upon  the  roll,  but  whether  he  received  parochial 
relief.  That,  if  the  fact  is  so,  is  the  disqualifi- 
cation, the  fact,  as  well  as  its  legal  character, 
not  being  affected  by  the  circumstance  upon 
which  this  argument  has  been  founded.  It 
seemed  to  be  assumed  that  such  a  payment  was 
illegal,  there  being  no  warrant  for  it,  as  was  said, 
in  the  Poor  Law  Act  of  1846.  Bnt  section  68 
must  have  been  overlooked.  That  clause  enacts 
"that  from  and  after  the  passing  of  this  Act  all 
assessments  imposed  and  levied  for  the  relief  of 
the  poor  shall  extend  and  be  applicable  to  the 
relief  of  the  occasional  as  well  as  of  the  perman- 
ent poor."  The  claimant  may  not  have  been  one 
of  the  permanent  poor,  bnt  he  certainly  was  one 
of  the  occasional  poor.  Whether  permanent  or 
occasional,  the  receipt  of  relief  is  a  disqualification 
by  the  terms  of  the  Act  of  1868.  The  ease  ap- 
pears to  me  to  be  perfectly  clear,  and  I  have  no 
hesitation  whatever  in  supporting  the  deliverance 
of  the  Sheriff. 

LoBDS  Mtmi  and  Fbasxb  ooncnrred. 
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The  Oourt  dismissed  the  appeal  and  afiSrmed 
the  Sheriff's  judgment. 

Counsel  for  Appellant — Young.  Agent— J. 
Enox  Ciawfoid,  S.S.O. 

ConnMl  for  BespondeQt — Darling.  Agent — 
D.  Forbes  Dallas,  S.S.O. 


Monday,  October  26. 

[Sheriil  of  Perthshire. 
STALKER  V.  YOUNG. 
Election  Law — County  Franehi$«—LeaM—Taeit 

Btioeation  —  Sueeettion  Claute — Brform  Act 

1832  (2  and  3  WOl.  IV.  e.  64),  ue.  9—Bepro- 

tentation  of  th*  People  Act  1884  (48  and  49 

Viet.  cap.  3). 

A  tenant  irho  had  held  nnder  a  lease  for 
fifteen  years,  \rbich  had  ran  ont,  bnt  had 
subsequently  been  continned  by  tacit  reloca- 
tion, died  in  April,   and  his  son  and  heir 
claimed  to  be  enrolled  on  the  register  of 
Toters,  bat  was  objected  to  on  the  ground 
that  he  had  not  been  tenant  for  the  t^elTe 
months  preceding  the  last  day  of  July.   Held 
that  the  objection  was  bad. 
Peter  Stalker,  blacksmith,  claimed  to  be  entered 
on  the  list  of  voteis  for  the  Western  Division  of 
the  county  of  Perth,  as  tenant  and  oconpier  of 
the  land  at  Smithyhangh  in  the  parish  of  Aach- 
terarder. 

The  claimant's  father  had  occupied  the  sub- 
jects as  tenant  under  a  fifteen  years'  lease.  That 
lease  had  expired  several  years  ago,  and  the  claim- 
ant's father  had  thereafter  continued  to  occupy 
the  said  subjects  as  tenant  by  tacit  relocation. 

The  claimant's  father  died  on  22d  April  1686. 
The  claimant  was  his  father's  heir,  and  had  as 
such  inherited  his  father's  right  of  tenancy  or 
lease  of  said  snbjecta,  and  he  had  since  occupied 
the  subjects  as  tenant. 

The  Sheriff  (Gi/>ao)  rejected  the  claim, 
•nd  refused  to  allow  bis  name  to  be  entered  on 
the  list  of  voteis. 

Stiver  took  a  Case. 

The  question  of  law  for  the  Oourt  of  Appeal 
was — Whether  the  claimant  was  entitled  to  be  en- 
rolled in  terms  of  his  claim,  notwithstanding 
that  he  had  not  been  tenant  for  twelve  months 
next  preceding  the  last  day  of  July  1885,  in  re- 
spect that  the  right  to  the  tenancy  or  lease  of  the 
said  subjects  came  to  him  within  the  said  period 
by  inheritance  as  aforesaid  ? 

Argued  for  appellant — This  was  a  case  of  £10 
occupation  franchise.  Section  6  of  Act  of  1884 
imports  the  conditions  of  section  6  of  Act  of  1868. 
If  it  was  conceded  that  the  claimant  would  have 
been  entitled  to  the  benefit  of  Hie  succession 
clause  had  there  been  a  written  lease,  then  why 
should  he  be  deprived  of  this  benefit  because  he 
held  by  tacit  relocation?  Becent  legislation 
favoured  tacit  relocation,  and  section  14  of  the 
1868  Act  recognised  no  distinction  between 
written  and  verbal  leases. 

Authority — Caimt  v.  Bteedman,  8d  November 
1884,  12  K.  44. 

Beplied  ^or  respondent — The  claimant  bad  not 


been  tenant  of  the  subjects  for  the  period  requi- 
site to  afford  a  qualification  under  the  Act  48  and 
49  Vict.  cap.  3.  Nor  was  he  qualified  under  the 
Acts  of  1882  or  1868.  Under  the  Act  of  1832 
verbal  leases  were  excluded  —  see  Nicolson  on 
Elections,  p.  74.  Under  the  Act  of  1884  there 
was  no  provision  for  sacoessois. 

At  advising — 

LoBD  MuBB— This  case  differs  materially  in 
its  circumstances  from  the  case  of  a  yearly 
lease,  because  upon  the  facts  as  disclosed  what 
we  are  really  dealing  with  is  possession  by  tacit 
relocation  nnder  a  written  lease. 

The  father  of  the  claimant  is  dead,  and  the  son 
is  now  in  possession  under  and  in  respect  of  his 
father's  right.  There  is  really  here  a  written 
lease  to  the  family,  and  we  are  on  that  account 
relieved  from  deciding  the  question  whether  the 
present  claim  could  be  maintained  in  the 
case  of  an  ordinary  verbal  lease.  But  where,  as 
here,  there^is  a  written  lease,  then  I  think  the  pro- 
visions relating  to  snccession  are  clearly  applic- 
able. 

This  is  a  lease  nnder  section  9  of  the  Beform 
Act  of  1832,  and  it  is  also  one^to  which  the  pro- 
visions of  the  Act  of  1884  apply. 

IioBD  Cbaiokux  concurred. 

LoBD  FsisEB  —  I  am  of  the  same  opinion. 
There  was  in  this  case  a  written  lease  for  fifteen 
years  which  was  continued  by  tacit  relocation, 
and  the  tenant  now  holds  under  that.  The 
meaning  of  section  9  of  the  Act  of  1882  is  that 
when  a  tenant  has  the  right  under  a  written  lease 
which  gives  him  the  franchise,  then  tb*t  his  heir 
is  to  have  the  right  also. 

The  Court  sustained  the  appeal  and  ordered 
the  appellant's  name  to  be  entered  on  the 
register. 

Counsel  for  Appellant — Darling.  Agents — D. 
Forbes  Dallas,  S.S.O. 

Counsel  for  Bespondent — A.  f.  Toong, 
—J.  Knox  Crawford,  S.S.O. 


Agent 


Monday,  October  26. 

[Sheriff  of  the  Ijothiana 
and  Peebles. 

BOUGHBAD  V.  ASSESSOR  FOR  PORTOBBLLO. 

Election  Lau~BurgA  Franehiio— Joint  or  Pro 

indiviso   Proprietor— Oceupaney — Bepreeenta- 

tion  of  the  People  Act  1884  (48  and  49  Viet. 

cap.  8),  »ee.  4,  tub-see.  2,  and  eec.  11. 

Two  persons  were  pro  indioiio  proprietoia 

of  subjects  in  a  burgh.      Neither  of  them 

were  resident  there,  but  one  of  them  resided 

within  seven  miles  thereof.      Sdd  that  he 

was  entitled  to  be  enrolled  on  the  register 

of  voteis  therein. 

David  Boughead  and  his  brother-in-law  Mr  Unnio 

were  joint  or  pro  indieiio  proprietors  of  certain 

houses  in  Wellington  Street  and  Melville  Street, 

Fortobello,  to  the  extent  of  one-half  each.  Neither 

Boughead  nor  Munro  were  in  the  peraoual  coca- 

pation  of  these  subjects,  which  were  let  to  tenaata 
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at  >  rent  of  £47  per  annum.  Monro,  who  re- 
sided in  Qlasgow,  was  not  enrolled  as  a  voter  within 
the  bnrgh  of  Portobello.  Ronghead  had  resided 
in  Orosyenor  Street,  Edinbnrgh,  within  seven 
miles  of  the  bnrgh  of  Portobello,  for  twelve 
calendar  months  prior  to  Slst  July  1886. 

Booghead  was  gnbject  to  no  legal  disability, 
and  claimed  to  TOte  in  the  bnrgh  of  Portobello  on 
these  subjects  inyirtne  of  the  nth  section  of  the 
Beform  Act  1832,  and  the  4th  section  of  the 
Bepreaentation  of  the  People  Act  1884,  sub-sec- 
tion 3,  and  also  seotion  11  of  the  last-mentioned 
Act 

The  Sheriff-SnbstitQte  (Buthkbfubd)  rejected 
the  claim,  on  the  anthority  of  Fairie*y.M'&uffle, 
1873,  1  B.  13,  holding  that  as  the  claimant  did 
not  reside  in  or  occupy  the  premises  in  Porto- 
bello, of  which  he  was  joint  proprietor  as  afore- 
said, he  was  not  entitled  to  be  enrolled. 

Boaghead,  the  claimant,  took  a  Case. 

The  question  of  law  was — "Whether,  under 
the  Act  3  and  S  Will.  IV.  cap.  65,  sea  11,  and 
the  Bepreaentation  of  the  People  Act  1884,  sec. 
4  (2),  and  sec.  11,  the  claimant  is  or  is  not 
entitled  to  be  enrolled  as  joint  proprietor  of  the 
subjects  aforesaid,  although  he  haa  not  been  in 
the  occupation  thereof  ?" 

Argued  for  the  claimant — Under  the  Act  of 
1884  a  joint  owner  was  put  on  the  same  footing 
as  a  sole  owner.     Fairiet'  case  did  not  apply. 

No  argument  was  offered  for  the  Assessor. 

The  Act  of  1884  (48  and  49  Vict.  cap.  8),  sec. 
4,  sub-sec  2,  provides  that  "  When  two  or  more 
men  are  owners,  either  as  Joint  tenants,  or  as 
tenants  in  common,  of  an  estate  in  any  land  or 
tenement,  one  of  such  men,  but  not  more  than 
one,  shall,  if  his  interest  is  sufficient  to  confer  on 
him  a  qualification  as  a  voter  in  respect  of  the 
ownership  of  such  estate,  be  entitled  (in  the  like 
eases  and  subject  to  the  like  conditions  as  if  he 
were  sol*  owner)  to  be  registered  as  a  voter,  and 
whea  registered,  to  vote  at  an  election." 

Section  It—.  .  .  The  expression  "joint  ten- 
ants and  tenants  in  common"  shall  include  "pro 
indieiao  proprietors."    .... 

At  advising — 

LoBD  MuBB — I  do  not  suppose  that  your  Lord- 
ships entertain  any  donbts  on  this  question.  It 
was  perfectly  settled  under  the  Reform  Act  of 
1832  th&t  a  joint  proprietor  unless  he  were  in 
ooeapation  could  not  be  enrolled.  That  was  the 
role  of  practice  in  the  Sheriff  Courts  for  many 
years,  and  it  was  affirmed  in  the  case  of  Fairieg, 
lepoited  in  1  B.  13.  What  my  opinion  might 
have  been  if  the  point  had  been  new  I  need  not 
now  express.  I  could,  not  be  in  any  way  iu- 
ciined  to  go  back  upon  that  decision.  Upon  the 
interpretation  of  section  4  of  the  Act  of  1844  I 
entertain  no  doubt.  It  provides  that  in  the  case 
of  joint  owners  only  one  is  to  get  upon  the  roll, 
but  that  is  to  be  "subject  to  the  like  condition 
as  if  he  were  sole  owner."  The  only  difficulty  I 
had  was  as  to  the  expression  "joint  tenants  or 
tenants  in  common."  These  are  expressions 
which  have  reference  to  the  law  of  England,  but 
in  the  11th  section  we  And  that  they  shall  include 
fro  iadieuo  proprietors.  Now,  this  gentleman  is 
a  pro  indimto  proprietor,  and  is  resident  within 
seven  miles  of  the  burgh.  I  think  the  case,  then, 
(aUl  within  the  combined  provisions  of  section 
11  of  the  Beform  Act  and  the  4th  and  lltb 


sections  of  the  Act  of  1884. 

LoBD  Cbaiobilii  concurred. 

IioBD  Fbaseb — I  am  of  the  same  opinion.  Mr 
Cay  at  p.  638  of  his  book  explains  how  the  11th 
section  of  the  Beform  Act  came  to  be  worded  as 
it  is,  in  consequence  of  which  occupancy  was  re- 
quired in  the  case  of  joint  owners.  That  always 
seemed  to  me  to  be  very  hard,  and  I  have  no  doubt 
that  this  provision  in  the  4th  section  of  the  Act 
of  1884  was  inserted  to  remove  the  anomaly. 
The  joint  tenant  is  to  be  put  on  the  roll  "  subject 
to  the  like  conditions  as  if  he  were  the  sole 
owner."  One  of  these  conditions  is  that  he  need 
not  be  in  occupation. 

The  Court  remitted  to  the  Sheriff  to  insert  the 
name  of  the  claimant  on  the  register  of  voters. 

Counsel  for  Claimant — Patten.  Agents — Irons, 
Boberts,  &  Lewis,  S.S.C. 


COUET    OF    SESSION. 

Wednetday,  October  21. 

OUTER     HOUSE. 

[Lord  M'Laren. 
ROOSE  (liquidator   of   LARGS  BONE  AND 

seed  crushino  company)  v.  han- 
nay's  executors. 

Foreign  —  Judgment*  ExtentUm  —  Decree-  Con- 
form—Bnfar  cement  ofEngluh  Decree  for  Coft$ 
— Examination  of  Fireign  Decree. 

The  liquidator  of  a  company  which  was  in 
voluntary  liquidation  in  England,  obtained, 
without  opposition,  an  order  restraining  a 
Scottish  creditor  from  continuing  proceed- 
ings which  he  had  taken  in  Scotland  against 
the    company.       Held   by   Lord    M'Laren 
(Ordinary)  that  the  cost  of  obtaining  the  order 
could  not  be  recovered  from  the  creditor. 
On  28tb  March  1884  the  defenders  of  this  action, 
who  were  the  executors  of  the  late  B.  Hannay, 
raised  an  action  in  the  Sheriff  Court  of  Kirkcud- 
bright against  the  Largs  Bone  and  Seed  Crushing 
Company  (Limited),  which  had  its  registered  office 
at  Bootle,  Lancashire,  but  carried  on  a  business 
in  Kirkcudbrightshire,  for  £45,  14s.  lOd. 

The  company  was  then  under  voluntary  liqui- 
dation, and  £.  B.  Boose,  the  pursuer  of  this 
action,  had  been  appointed  liquidator.  At  the 
time  the  action  for  £46,  14b.  lOd.  was  raised 
against  the  company  the  liquidation  was  not 
under  the  supervision  of  the  Court.  '  Such  an 
order  had  been  applied  for  a  few  days  before  but 
the  application  was  not  insisted  on. 

The  liquidator  applied  to  the  County  Pala- 
tine Court  of  Lancaster  for  an  injunction  to 
restrain  the  defenders,  Hannay's  executors,  from 
proceeding  with  the  action  for  £45,  148.  lOd.  be- 
fore the  Sheriff  at  Kirkcudbright.  No  opposition 
was  made,  and  on  21st  April  1884  he  obtained  an 
order  restraining  them  from  proceeding  with  any 
action  in  Scotland  against  the  company,  and 
ordering  them  to  pay  to  the  company  and  liquid- 
ator the  costs  of  the  application. 
The  costs  of  the  proceedings  in  the  County 
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Palatine  Conrt  at  Lancaster  amounted  to  £46,  68., 
which  the  defenders,  Hannay's  ezecntors,  refused 
to  pay,  and  this  action  to  recover  them  was 
brought  in  the  Court  of  Session. 

The  defenders,  Hannay's  executors,  pleaded 
that  as  they  were  not  subject  to  the  jurisdiction 
of  the  Court  of  Chancery  of  the  County  Palatine 
of  Lancaster  the  order  was  of  no  force  or  effect 
against  them,  and  they  were  entitled  to  absolvitor. 

The  Lord-Ordinary  (M'Lahen)  pronounced 
thia  interlocutor : — ''Finds  that  the  order  for 
costs  on  which  thia  action  is  laid  was  pronounced 
in  absence,  and  was  not  put  to  execution  under 
the  provisions  of  the  Companies  Act  1862: 
Finds  that  the  injunction  libelled  is  not  a  pro- 
ceeding ^lich  would  necessarily  or  properly 
carry  costs  against  the  party  to  be  restrained 
from  prosecuting  his  action  :  Finds  that  in  all 
the  circumstances  the  defender  ought  not  to  be 
compelled  to  pay  the  sam  of  costs  sued  for : 
Therefore  dismisses  the  action  and  decerns: 
Finds  the  defenders  entitled  to  expenses,  &o. 

"Opinion. — This  is  an  action  at  the  instance 
of  the  Largs  Bone  and  Seed  Crushing  Company 
(Limited)  for  payment  of  £45,  6s.  and  interest, 
being  costs  which  the  defender  was  ordered  to 
pay  by  a  decree  of  the  Judge  of  the  County 
Palatine  Court  of  Lancashire.  The  question 
argued  before  me  is  whether  this  Conrt  ought  to 
enforce  the  order.  It  is  admitted  that  the  com- 
pany was  legally  put  into  liquidation-  in  England, 
and  that  the  Court  of  Chancery  in  Lancashire 
had  jurisdiction  in  the  matter  of  the  liquidation. 
On  this  subject  I  was  referred  to  the  Act  13  and 
14  Vic.  cap.  43  sec.  11,  and  we  know  that  the 
Palatine  Court  has  a  local  equity  jurisdiction 
oo-ordinate  with  that  of  the  Metropolitan  Courts. 
The  defender  is  a  Scottish  creditor  of  the  com- 
pany, and  in  March  1884  he  took  proceedings 
in  the  Sheriff  Court  of  Kirkcudbright  to  con- 
stitute his  claim.  In  so  doing  he  was  within  his 
rights,  because  the  liqnidation  was  a  voluntary 
liquidation,  and  no  order  had  been  made  in  it 
restraining  creditors  from  prosecuting  tbeir 
actions.  An  application  had  been  made  to  the 
Palatine  Court  to  have  the  company  wound  up 
ander  judicial  supervision,  and  this  application, 
which  is  stated  by  counsel  to  have  originated  on 
21st  March  1884,  preceded  by  a  few  days  the 
service  of  the  Sheriff  Court  summons.  It 
appears,  however,  that  the  petition  for  judicial 
supervision  was  not  followed  out  in  any  way,  and 
that  the  liquidation  has  never  been  anything 
different  from  a  voluntary  liquidation.  After 
the  commencement  of  the  Sheriff  Conrt  action 
the  pursuer  applied  to  the  Palatine  Court  for  an 
order  to  restrain  the  defender  from  proceeding 
with  his  action  in  the  Sheriff  Court,  and  on  21st 
April  1884  he  obtained  an  injunction  with  costs 
against  the  defender.  According  to  our  practice 
the  injunction  was  bad,  because  it  has  been  held 
in  the  Conrt  of  Session  that  the  Court  of 
Liqnidation  has  no  statutory  authority  to  restrain 
actions  on  the  application  of  a  liquidator  is  a 
voluntary  winding-up — Sdeuard  v.  Gardner,  3 
B.  677.  But  I  understand  that  a  different 
construction  has  been  put  apon  the  statute  by  the 
English  Courts,  and  while  the  decision  in 
Bdeuard's  case  is  donbtless  of  higher  authority 
than  the  decree  of  a  single  Judge,  I  cannot  say 
that  the  Vice-Chancellor  was  wrong  in  granting 
the  injnnction  in  conformity  with  the  view  of 


the  statute  which  has  prevailed  in  his  part  of  the 
United  Kingdom.  I  now  come  to  the  question 
whether  we  ought  to  grant  decree  for  costs  in 
conformity  with  the  English  judgment.  Accord- 
ing to  all  the  authorities  the  English  judgment  is 
examinable — that  is,  there  is  no  unqualified 
obligation  on  this  Court  to  give  effect  to  it. 
When  it  is  examined  it  appears  that  the  decree 
for  costs  is  one  that  ought  not  to  have  been  pro- 
nounced. The  defender  was  acting  strictly 
within  his  rights  when  he  raised  his  action  before 
the  Sheriff  Ooxat  of  Kirkcudbright ;  and  he  was 
entitled  to  follow  forth  his  action  until  the 
injunction  was  issued.  It  is  not  said  that  he 
defended  the  application  for  injunction,  or  that 
he  placed  any  obstacle  in  the  way  of  the 
liquidator  obtaining  his  injunction.  The  in- 
jnnction was  not  granted  on  the  ground  that  the 
defender  had  done  anything  wrong,  but  was 
granted  in  the  exercise  of  the  discretionary  power 
of  the  Court  of  Liquidation  to  restrain  actions. 
Why  then  should  the  costs  be  laid  upon  the 
defender  of  an  application  made  in  the  interest 
of  other  creditors  ?  Surely,  if  it  was  for  their 
interest  to  cnt  down  the  separate  proceedings  of 
the  defender  (proceedings  in  their  nature  strictly 
legal),  the  costs  of  the  application  should  have 
been  paid  by  the  liquidator  out  of  the  estate. 
This  is  so  clear  that  I  am  persuaded  the  order 
for  costs  must  have  been  made  in  absence,  and 
without  any  judicial  consideration  of  the  circnm- 
stances.  If  it  had  been  put  in  execution  at  the 
time,  the  defender  might  have  appeared  and  got 
the  order  rescinded.  Bat  there  is  this  peculiarity 
in  the  case,  that  while  the  Companies  Act  1862 
provides  for  the  summary  execution  of  decrees 
of  one  Superior  Court  by  the  Superior  Courts  of 
other  parts  of  the  United  Kingdom  (sees.  122, 
123),  the  pursuer  has  not  proceeded  under  these 
sections.  The  injunction  was  not  made  a  role  or 
decree  of  the  Court  of  Session ;  and  it  cannot 
now  be  made  a  rule  of  this  Court  because  the 
Sheriff  Court  of  Kirkcudbright  has  granted  decree 
in  the  action  sought  to  be  restrained,  and  it  would 
be  contrary  to  the  practice  of  this  Court  to  grant  an 
interdict  or  injunction  against  a  completed  act. 
Neither  can  the  order  for  costs  be  made  a  rule  or 
decree  of  the  Conrt  of  Session  under  the  statute, 
because  costs  are  only  given  as  a  consequence  of 
the  injunction.  In  these  circumstances  I  am  of 
opinion  that  we  ought  not  to  give  decree  conform 
to  the  order  of  costs — (1)  Because  the  order  was 
obtained  in  absence  in  a  case  where  costs  were 
not  justly  due  by  the  defender  to  the  puisuer ; 
(2)  because  the  proceedings  in  which  the  order 
was  made  were  entirely  nugatory  in  conseqnenoe 
of  the  pursuer  not  taking  the  necessary  steps  for 
enforcing  the  injunction  in  Scotland;  (3)  be- 
cause through  the  non-enforcement  of  the 
injunction  the  defender  has  been  deprived  of  the 
opportunity  of  entering  appearance  and  being 
heard  on  the  question  of  costs  either  here  or 
under  a  reference  to  the  Chancery  Court  of  Lan- 
cashire ;  and  (4)  because  we  may  assume  that  if 
opportunity  had  been  given,  the  Palatine  Conrt 
would  have  rescinded  the  order  for  coats,  and 
this  Court  ought  in  the  circumstances  to  act  as 
the  Court  of  Original  Jurisdiction  would  have 
done  if  both  parties  had  been  represented. 
Beference  was  made  in  the  arguments  to  the  cue 
of  Daif  v.  Bmnie,  17th  February  1885,  12  B. 
661,   where  an  order  for  costs  reoeived  effect 
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thrungh  the  mediom  of  an  action  in  the  CotiTt 
of  Session.  I  have  endearonred  in  this  case  to 
appl7  the  piineiples  on  which  we  proceeded  in 
Z>ay  T.  BenrUe,  In  that  case  on  considering 
the  decree  we  came  to  the  conclosion  that  the 
Court  of  Ghanoery  had  jurisdiction,  that  there 
was  no  good  objection  to  the  injunction,  that  the 
defender  by  his  viongfal  act  had  rendered  the 
injanotion  neoesaaiy,  and  that  he  was  therefore 
ri^tly  condemned  in  costs.  The  circnmstances 
of  this  case  are  materially  different,  and  I  do  not 
think  that  this  decree  is  one  which  the  liqoidator 
can  conscientionely  maintain. " 

Counsel  for  Porsner— Onthrie.  Agents— John 
Clerk  Brodie  k  Sons,  W.S. 

Counsel  for  Defender— DarUng.  Agent— John 
Bell,  W.S. 


Tuesday,  October  27. 


FIRST    DIVISION. 

J.  ft  W.  0.  GABDINER  V.  VICTORIA  ESTATES 

COMPANY. 

(Ante,  ToL  rxii.  p.  888,  I6th  July  1885.) 

Proetu — Expente$  —  Bxptntet  Beserved,  foUowtd 
lay  Oeneral  Deerujor  ExptntM. 

A  petitioner  was  allowed  to  amend  his 
petition,  all  qnestions  of  expenses  being  re- 
senred.    After  proof  and  vaiious  procednre 
the  respondents  were  f  onnd  liable  to  him  in 
the  expenses  of  the  petition  generally.     The 
Auditor  reserved  for  the  consideration  of  the 
Court  the  question  whether  the  respondents 
were  liable  fur  the  expenses  connected  with 
the  amendment.    Held  that  the  respondents 
were  liable  in  the  full  expenses  of  the  peti- 
tion without  deduction,  on  the  grounds  (1), 
per  Lord  President,  that  the  general  award 
of  expenses  had  already  determined  the  ques- 
tion; and  (2)p«r  Lords  Mure  and  Shand,  that 
the  amendment  had  been  rendered  necessary 
by  the  respondents'  conduct. 
This  was  a  petition  presented  for  reotiflcation  of 
the  register  of  the  Victoria  Estates  Company 
(Limited)  by  removal  of  the  petitioners'  names. 
The  petition  was  boxed  on  29th  October  1884, 
and  answers  were  lodged  on  6th  November.     The 
groand  of  application  was  that  the  petitioners 
had  sold  their  shares  in  October  1878  to  Mr 
Drommond,  the  managing  director  of  the  com- 
pany. 

Tlie  company  lodged  answers  stating  that  the 
shares  had  been  sold  to  the  company,  who  had  no 
power  to  buy  their  own  shares,  and  pleaded  that 
the  petitionen'  names  must  therefore  appear  on 
the  register.  They  stated  that  the  words 
"for  behoof  of  the  Victoria  Estates  Company 
(Limited)  "  appeared  on  the  transfers. 

The  principal  transfers  were  not  exhibited  to 
the  petitioners  tUlKovemberll,  1884,  when  it  was 
discorered  that  these  words  had  in  one  case  been 
interlined,  and  in  the  other  apparently  been 
added  aiter  signature.  The  petitioners  there- 
upon desired  to  amend  their  petition. 
By  interlocutor  of  21st  January  1885  this  was 


allowed,  and  the  question  of  expenses  was  re- 
served. 

By  interlocutor  of  16th  July  1886  the  Court  or- 
dered the  register  to  be  rectified  by  the  removal 
of  the  petitioners'  names,  and  found  the  respon- 
dents liable  in  expenses. 

The  Auditor  taxed  the  account  at  £134,  lis. 
3d.,  reserving  for  the  determination  of  the  Court 
the  question  of  the  liability  of  the  respondents 
for  the  expenses  incurred  by  the  petitioners  in 
connection  with  the  amendment  of  the  petition 
and  answers  allowed  by  the  Court,  amounting  to 
£12,  8s.  lid.,  and  included  in  the  taxed  amount 
now  reported. 

Argued  for  the  petitioners — The  amendments 
were  rendered  necessary  by  the  delay  of  the  re- 
spondents in  exhibiting  the  transfers. 

Authority— if ofi/l«  v.  Blair,  December  12,  1884, 
22  S.  L.  B.  224. 

Beplied  for  the  respondent — Had  the  petition- 
ers called  at  the  office  of  the  company  before 
the  petition  was  presented,  the  transfers  would 
have  been  exhibited  and  the  expense  saved. 

At  advising — 

LoBD  PsBsiDXirr — When  the  expenses  are  re- 
Berved  at  any  particular  stage  of  a  case,  no  matter 
in  whose  favour,  it  means,  I  think,  that  these 
expenses  should  be  disposed  of  along  with  the 
,  other  expenses  of  the  cause  when  it  comes  to  an 
end.  Now,  on  16th  July  the  respondents  were 
found  liable  in  expenses  without  any  reservation. 
That  is  sufficient  to  dispose  of  this  point.  We 
cannot  go  into  the  other  questions  now. 

LoBD  MuEi — There  might  be  oases  in  which  it 
might  be  mode  out  that  one  of  the  parties  bad 
been  put  to  special  expense,  and  that  the  ques- 
tion as  to  the  liability  for  this  should  be  deter- 
mined at  once.  But  it  seems  to  me  here  that,  as 
Mr  Dickson  says,  it  became  necessary  for  him  to 
amend  his  petition  in  consequence  of  matters 
coming  to  his  knowledge  after  the  answers  had 
been  lodged.  Upon  that  ground  I  think  he 
should  have  these  expenses. 

LoBD  Shand — I  agree  with  Lord  Mure.  I  put 
my  judgment  entirely  on  this  ground,  that  the 
amendments  here  were  rendered  necessary  be- 
cause the  petitioners  had  not  got  the  documents 
which  the  other  party  should  have  given  or  exhi- 
bited to  him  at  an  earlier  stage. 

As  regards  the  general  question,  I  cannot  agree 
that  a  general  finding  of  expenses  settles  the 
question  as  to  the  liability  for  expenses  that  have 
been  reserved.  I  think  that  as  the  Auditor 
should  disallow  under  a  general  finding  of  expen- 
ses the  expense  of  any  step  in  which  the  party 
f  onnd  entiUed  to  expenses  has  been  unsuccessful, 
so  he  should  disallow  any  expenses  which  were 
unnecessary  or  were  incurred  in  steps  in  which 
the  party  has  been  unsuccessful,  even  when  they 
have  been  reserved  and  a  general  finding  of  ex- 
penses has  followed. 

LoBD  Aj>a.m  was  absent  on  Circuit. 

The  Court  approved  of  the  Auditor's  report. 

Counsel  for  Petitioners  —  Dickson.  Agents— 
J.  &  3.  Boss,  W.S. 

Counsel  for  Respondents  —  Quthrie  Smith. 
Agents— Duncan  Smith  &  M'Laren,  S.S.C. 
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Tuetday,  Oddbtr  27. 
FIRST    DIVISION. 

FAIRBAIRN  (CLERK  OF  GALASHIELS 
SCHOOL  BOABD)  V.  SANDERSON  (IN- 
SPECTOR OF  POOR  FOR  GALASHIELS). 

Sehoci— Elementary    Education— School  Feet— 

— Appeal— Summary     Proteeutions    Appeal 

(SeoOanS)  Act  1875  (38  and  89  Viet.  e.  62)— 

'    mueation  Act  1883  (46  and  47  Viet.  e.  66), 

tec.  14. 

A  Sheriff  haying  ordained  a  parochial  board 

to  pay  the  school  fees  of  certain  children  in 

respect  of  whom  the  school  board  had  made 

application  for  snoh  payment,  the  parochial 

board  took  a  Case  for  the  opinion  of  the 

Conrt  on  the  qaestion  whether  in  the  cir- 

comstances  they  were  bonnd  to  pay  the  fees. 

The  Oo6it  ditmiMed  the  Case  as  not  tamly 

inyolying  a  question  of  law. 

The  Edncation  (Scotland)  Aot  1878  (41  and  42 

Yiot.  cap.  75),  sec.  22,  provides  that  "  If  a  parent 

is  nnable  from  poverty  to  pay  for  the  elementary 

edaoation  ...  of  his  children  between  five  and 

thirteen  years  of  age,  and  if  upon  application  the 

parochial  board  of  the  pariah  or  bnrgh  in  which 

he  resides  refuses  to  pay  ont  of  the  poor  fund 

the  ordinary  and  reasonable  fees  of  saoh  children, 

it  shall  be  the  duty  of  the  School  Board  to  apply 

to  the  Sheriff,  who,  aftor  inquiry,  may,  if  he 

shall  think  fit,  grant  an  order  on  such  parochial 

board  to  pay  the  said  fees."  .  .  . 

The  School  Board  of  Qalashiels  applied  to  the 
Parochial  Board  of  Galashiels  under  sec.  22  of 
the  Education  (Scotland)  Act  of  1878,  as  amended 
by  sec.  S  of  the  Education  (Scotland)  Act  1883, 
to  pay  out  of  the  poor  funds  fees  for  the  ele- 
mentary education  in  reading,  writing,  and 
arithmetic  of  Charles  Graham  and  Henry  Graham, 
the  children  of  and  residing  with  Mrs  Margaret 
Graham,  266  Gala  Park  Boad,  Galashiels. 

The  Parochial  Board  refused  to  pay,  and  the 
Sherifl-Sabatitnte  (SpixiAii)  aftor  hearing  parties 
ordained  the  Parochial  Board  to  pay  the  fees. 

The  Parochial  Board  thereupon  asked  a  Case  for 
the  opinion  of  the  Court,  which  Case  was  stated 
by  the  Sheriff. 

The  facts  of  the  case  were — "Mrs  Graham, 
aged  32,  was  deserted  by  her  husband,  who  is  a 
sailor,  several  years  ago,  and  since  his  desertion 
has  received  nothing  from  him  for  her  support. 
She  has  three  children,  who  live  in  family  with 
her,  viz.,  James  Walter,  aged  fifteen,  Charles, 
aged  eight,  and  Henry  aged  six  years.  The 
eldest  is  an  apprentice  moulder,  and  earns  6s. 
per  week,  which  be  pays  to  his  mother.  The 
two  younger  boys  are  at  schooL  Mrs  Graham 
is  a  mill-worker.  Her  earnings  since  October 
1883  gives  a  weekly  average  of  12s.  3d.,  and  for 
the  half-year  ended  7th  July  current  her  earnings 
amounted  to  a  weekly  average  of  ISs.  She  pays 
a  house  rent  of  £6  per  annum.  She  is  also 
obliged  to  pay  a  neighbour  2s.  per  week  for 
looking  after  the  oiiildren  while  she  is  absent  at 
her  work  during  the  day.  The  mother  and  the 
children  are  obliged  to  take  their  meals  at 
diiferent  hours  It  was  further  admitted  that 
the  ordinary  wages  of  a  labourer  when  fully 
employed  are  from  18s.  to  19s.  a-week,  but  that 


after  allowing  for  broken  time  the  average  weekly 
earnings  do  not  exceed  IBs.  or  16b.,  out  of  which 
he  pays  poor  and  school  rates  as  well  as  the 
school  fees  of  any  children  he  may  have." 

The  questions  of  law  were— "  (Ist) 'Whether 
the  earnings  of  the  eldest  boy,  who  lives  in 
family  with  his  mother,  aie  in  the  present  ques- 
tion to  be  taken  into  aoconnt  as  part  of  the 
income  of  the  parent  ?  and  (2d)  Whether,  in  the 
circumstances  above  set  forth,  the  Parochial  Board 
of  the  parish  of  Galashiels  is  bonnd  to  pay  oat 
of  the  poor  funds  the  ordinary  and  reasonable 
fees  for  the  elementary  education  in  reading, 
writing,  and  arithmetic  of  the  said  Charles 
Graham  and  Henry  Graham  ?" 

Argued  for  the  appellant — This  was  not  a  case 
for  the  interference  of  the  Parochial  Board.  Mrs 
Graham  was  quite  able  to  pay  the  necessary 
school  fees.  If  •  demand  of  this  kind  was 
admitted,  innumerable  applications  would  be 
received  from  those  earning  a  similar  wage. 

Cases  cited — Beattie  v.  Orozier,  June  7,  1881, 
8  K.  787;  Ferrier  v.  Neto  MonJdand  School 
Board,  October  25,  1884,  9  B.  30;  Education 
(Scotland)  Act  1872;  Summary  Prosecutions 
Appeals  (Scotland)  Act  1875  (38  and  39  Yict  c. 
62). 

Counsel  for  the  respondent  were  not  called 
upon. 

At  advising— 

LoBD  Fbxbidkht — I  am  of  opinion  that  this  is 
not  a  case  which  we  can  competently  entertain. 

The  parties  to  the  case  are  the  Parochial  Board 
and  the  School  Board  of  Galashiels.     Under  the 
Education  Act  the  School  Board  could  apply  to 
the  Parochial  Board  to  make  payment   of  the 
school  fees  of  those  children  whose  patents  are 
from  poverty  unable  to  pay,  but  if  the  Parochial 
Board  refused  to  pay  there  was  no  procedure  to 
compel  them.    By  the  Act  of  1878  a  provieion 
was  enacted  enabling  the  parties  to  go  before  the 
Sheriff,  but  it  was  declared  that  his  decision  should 
be  final.    But  the  Education  Aot  of  1883  altered, 
by  its  14th  section,  the  provisions  of  the  Act  of 
1878,  and  provided  therefor  as  follows— "Every 
prosecution  for  penalties  .  .  .  under  this  Act 
may  take  place  before  a  court  of  summary  juris- 
diction (whose  decision  shall  be  final,  but  subject 
to  the  provisions  of  the  Summary  Prosecutions 
Appeals  (ScoUand)  Act  187n)  under  the  provi- 
sions of  Uie  Summary  Jurisdiction  Acts. "  .     . '  . 
Now,  that  refers  us  to  the  Act  of  1875,  which 
provides  for  appeals  in  summary  prosecutions, 
and  what  it  enacts  is,  by  section  8 — "On  an 
inferior   judge   hearing  and   determining    any 
cause,  either  party  to  the  cause  may,  if  dissatis- 
fied vrith  the  judge's  determination  as  erroneona 
in    point    of   law,   appeal   thereagainst,"  .   .   . 
and  then  follow  a  number  of  provisions  as  to 
the  mode  in  which    such    apjieals    are    to  be 
stated,  but  it  is  always  assumed  that  it  is  to 
be  a  question  of  law  which  is  to  be  brought 
under  review,  and  this  appears  very  clearly  from 
the  terms  of  Schedule  A  annexed  to  the  Act, 
which,  after  setting  forth  the  form  of  the  appeal, 
goes  on  to  state,  "  The  question  of  law  for  the 
opinion  of  the  Court  is."    This  shows  that  it  is  a 
question  of  law,  and  nothing  but  a  question  of 
law,  which  can  by  this  statute  be  brought  under 
review.     The  questions  of  law  which  it  was  in- 
tended should  be  raised  by  these  appeals  were 
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nndoabtedly  to  be  of  a  kind  Bailable  for  guiding 
fatnie  procedure.  Now,  is  there  any  saoh  ques- 
tion in  the  present  ease  ?  I  do  not  think  that 
there  is.  We  are  asked  to  decide  whether  a  cer- 
tain party  is,  within  the  Edacation  Acts,  one  who 
can  pay  for  the  education  of  her  children.  That 
is  snrely  a  question  for  the  local  board  and  the 
Sheriff  to  determine,  and  in  dealing  with  it  we 
should  be  doing  the  work  of  the  board  and  deter- 
mining a  question  of  fact.  I  think  therefore  that 
we  should  refuse  to  entertain  it. 

LoBDB  MuBE  and  Shasd  concurred. 

LoBD  Adui  was  absent  on  Circuit. 

The  Oourt  dismissed  the  case  as  one  not  in- 
Tolring  a  qnestion  of  law. 

Oonnsel  for  Parochial  Board  —  Outhrie. 
Agents — ^Braoe  &  Ker,  W-S. 

Counsel  for  School  Board  —  Asher,  Q.C. — 
Dickson.     Agent— T.  Dalgleish,  S.  S.C. 


Wedneiday,  October  28. 

SECOND    DIVISION. 

[Sheriff-Sabstitute  of  Dumfries 
and  Qalloway. 

THOMSON  BROTHERS  V.  THOMSON. 
sat—Sale  of  Balance  of'Previout  Sale— Imple- 
ment. 

A  sold  to  B  a  quantity  of  flour  of  a  par- 
ticular brand,  which  was  described  in  his  sale- 
note  as  the  balance  of  a  lot  previously  sold  by 
him  to  B.   When  the  sale  was  made  A  had  not 
in  hand  any  flour  of  that  brand,  but  he  sub- 
sequently bought  in  the  market  a  quantity  of 
the  same  brand  of  flour  sufficient  to  cover  the 
sale.     B  rejected  the  flour  as,  from  a  test 
of  the  previous  quantity  bought  and  delivered 
to  him,   inferior  to  contract  quality,   and 
refused  to  take  delivery.     In  an  action  by  A 
against  B  for  loss  sustained  by  the  refusal 
of  the  latter  to  take  delivery  of  the  flour, 
held  that  A  had  not  implemented  his  part  of 
the  contract,  and  could  not  enforce  the  con- 
tract against  B. 
Thomson  Brothers,  grain  and  flour  merchants  in 
Glasgow,  raised  this  action  in  the  Sheriff  Court 
of    Dnmfries   and   Galloway  at    Kirkcudbright 
■gainst  David  Thomson,  b^er,  Castle-Douglas, 
for  payment  of  £315. 

In  January  1884  the  defender  bought  and  re- 
ceived from  the  pursuers  delivery  of  60  small 
bags  Danube  flour.  He  did  not  use  it  at  once.  On 
1st  Hay  of  the  same  year,  before  he  had  tried  it, 
Alexander  M'Kay,  the  pnisuers'  traveller,  visited 
Castle-Douglas  and  saw  the  defender,  when  the 
eontract  of  sale  of  200  large  or  400  small  bags 
of  Danube  flour  founded  on  by  the  pursuers 
of  thia  action  was  made  with  him  by  M'Kay  on 
their  behalf.  Of  the  same  date  the  pursuers  sent 
to  the  defender  from  Glasgow  the  following  sale- 
note — "Dear  Sir — We  beg  to  confirm  sale  made 
to  yon  to-day  by  our  Mr  M'Kay  of  the  balance 
of  oar  'Danube'  flour,  limited  to  five  hundred 


^500)  bags  140  lbs.  each  at  thirty-one  shillings 
and  sixpence  (81s.  6d.)  per  280  lbs.  Delivery  in 
14  days." 

On  5th  May  the  defender  wrote  to  the  pursuers 
as  follows — "  Gentlemen — I  tried  the  '  Danube ' 
on  Saturday  along  with  my  usual  mixture,  and 
found  that  it  reduced  my  quality  very  much. 
To-day  I  tried  it  by  itself  to  put  it  on  its  own 
merits,  and  I  can  safely  say  it  is  the  most  inferior 
I  have  met  for  a  very  long  time.  I  need  not  say 
that  111  have  no  more  of  it  at  any  price." 

On  7th  May  the  pursuers  wrote  to  the  defender 
declining  to  cancel  the  contract  referred  to  in 
the  sale-note.  On  the  8th  the  defender  replied 
that  he  would  refuse  to  take  delivery  of  any  more 
flour.  After  some  further  correspondence,  in  the 
course  of  which  the  defender  stated  that  he  had 
not  received  the  sale-note  of  1st  May  when  he 
wrote  the  letter  of  the  5tb,  and  throughout 
which  the  parties  maintained  the  same  positions 
towards  each  other,  the  pursuers  stored  400  small 
bags  of  flour  in  Glasgow  in  neutral  custody  in 
the  defender's  name.  The  pursuers  subsequently 
raised  the  present  action  for  the  price  of  this 
stored  flour. 

They  pleaded—"  (1)  The  pursuers  having  sold 
to  defender  the  balance  of  said  parcel  of  a  cargo 
of  flour  limited  as  condescended  on  to  400  small 
bags,  and  the  defender  having  purchased  same 
at  the  price  libelled  on,  and  pursuers  having 
stored  same  in  defender's  name,  all  as  con- 
descended on,  pursuers  are  entitled  to  decree  as 
craved.  (2)  In  any  case,  the  pursuers  having 
implemented  their  part  of  the  contract  of  sale 
between  pursuers  and  defender,  and  baving- 
Btored  the  flour  in  question  with  a  neutral  store- 
keeper in  defender's  name,  have  suffered  loss  and 
damage  to  the  extent  of  Three  hundred  and  fifteen 
pounds  sterling,  the  price  thereof,  and  are  entitled 
to  decree  for  said  sum  with  expenses." 

The  defender  stated  as  a  preliminary  plea  that 
the  pursuers  should  on  their  own  statement  have 
re-sold  the  flour  and  brought  an  action  for  the 
damage  they  might  have  suffered,  and  therefore 
that  their  action  was  incompetent  as  laid ;  and, 
inter ^  alia,  on  the  merits — "  (4)  No  contract  of 
sale  in  the  terms  condescended  on  was  entered 
into,  or  if  it  was,  the  defender  repudiated  it 
before  delivery.  (5)  The  alleged  contract  has 
been  departed  from  by  the  pursuers,  or  at  least 
they  are  not  entitled  to  recover  the  price,  not 
having  implemented  their  part  of  the  contract  by 
delivering  the  goods  sold. 

On  23d  January  1885  the  Sheriff-Substitute 
(N1001.8ON),  on  the  motion  of  the  pursuers,  granted 
warrant  to  sell  the  400  bags  of  flour  in  store  in 
the  defender's  name,  and  they  were  sold  accord- 
ingly, fetching  about  half-a-crown  per  bag  less 
than  the  market  price. 

On  20th  February  following  (after  the  flour  had 
been  sold  and  the  price  lodged  in  the  bauds  of  the 
Clerk  of  Court),  the  Sheriff-Substitute,  on  the 
authority  of  Warin  <8  Craven  v.  Forrester,  30th 
Nov.  1870,  4  B.  190,  a^  4  B  (H.Ii)  75,  sustained 
the  defender's  preliminary  pleas  and  dismissed 
the  action. 

The  pursuers  appealed  to  the  Court  of  Session. 

The  Lords,  after  hearing  counsel,  before 
answer  appointed  a  proof  before  Lord  Bather- 
fnrd  Clark. 

The  following  was  the  import  of  the  evidence: 
—Alexander  M'Kay,  the  pnisaem'  traveller)  de> 
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poned — The  sale-note  of  1st  May  correctly  repre- 
sented the  bargain  he  made  with  the  defender. 
The  bargain  was  a  verbal  one,  made  in  the  street. 
Ue  did  not  remember  the  words  that  passed,  bnt 
only  that  it  was  to  be  a  good  Minnesota  flonr  of 
the  same  brand  as  the  60  bags  sold  in  January, 
and  for  which  he  then  received  payment  from  the 
defender.  "  (Q)  Did  you  say  this  to  the  defender, 
'  You  cannot  do  better  than  buy  the  balance  of 
the  Danube ;  we  have  still  about  200  bags  left  ?' — 
(A)  No,  1  cannot  remember  saying  those  words 
or  words  approaching  that.  I  swear  that  I  did 
not  say  we  had  a  balance  of  the  Danube  brand 
we  had  sold  him  before.  .  .  .  (Q)  Did  you 
not  just  say,  '  We  have  still  about  200  bags  left?' 
—(A)  Yes,  vary  likely  I  would.  I  believe  some- 
thing was  said  about  his  not  having  tried  the 
Danube  he  got  in  January.  (Q)  Did  you  say  any- 
thing about  the  quality  of  the  floor? — (A)  Yes,  I 
said  it  was  good  Minnesota  flonr.  I  guaranteed 
the  flour  in  question  as  good  regnlax  Minnesota 
flonr.  I  do  not  think  I  would  give  it  any  more 
definite  a  character.  I  believe  I  showed  the  de- 
fender a  sample  in  Janaary.  The  lot  in  question 
might  not  be  of  the  same  shipment  as  that  pre- 
vious lot,  bnt  it  was  the  same  miller's  floor  and 
the  same  brand."  He  sold  the  flonr  as  a 
"straight  "flour. 

The  defender's  account  of  the  bargain  was  as 
follows — "  He  asked  me  if  I  was  buying  anything 
to-day.  I  said  if  he  had  a  good  "  straight "  I  would 
boy  it.  His  answer  was,  'Yoo  can't  do  better 
than  buy  the  balance  of  the  Dannbp.  We  have  still 
200  left,  and  if  yoo  will  clear  out  the  left,  I  will 
give  you  them  at  a  cut  price  of  31s.  6d.' — out  price 
beiug  a  term  known  in  the  trade  for  keen  price. 
I  replied — '  Well,  M'Kay,  I  have  not  tried  those 
60  bags  I  got  from  you.  I  cannot  tell  anything 
about  the  quality.'  He  said  he  could  guarantee 
them  a  first-class  straight,  as  good  for  strength 
or  colour  as  anything  in  the  market.  I  think 
these  are  about  the  words  he  used.  (Q)  Did  be 
say  anything  at  that  time  about  the  60  bags? — 
(A)  He  said  they  were  the  balance  of  the  same  lot 
as  the  60.  He  said  he  was  too  sure  of  that,  as 
they  bad  lost  a  lot  of  money  on  them,  owing  to 
their  having  been  a  long  time  in  store.  He  said 
he  thought  the  number  in  store  was  about  200 
bags,  but  he  could  not  tell  the  exact  number." 

The  defender  also,  along  with  his  foreman, 
gave  evidence  as  to  tlie  inferior  quality  of  the 
flour,  which  he  had  tested  out  of  the  60  bags 
bought  in  January.  He  afterwards,  when  in 
Qlasgow,  went  to  the  store  where  the  flour  was 
stored,  along  with  James  Paterson,  floor  broker, 
and  Andrew  Steven,  lately  manager  of  the  Craig- 
hall  Milling  Company,  and  took  a  sample  to 
Fateraon's  office,  where  they  tested  it  by  donghing 
it,  and  found  it  lacking  in  strength,  and  not  suffi- 
cient for  the  purpose  for  which  that  brand  of 
flour  was  sold  in  the  market.  John  Thomson,  a 
member  of  the  pursuers'  firm,  deponed  that  when 
the  sale  was  made  by  M'Kay  they  had  not  enoogh 
flour  in  store  to  cover  the  sale,  and  they  bought 
enough  to  cover  it  from  the  sole  agent  for  the 
Danube  brand  of  flonr.  They  did  not  try  it  by 
sample  but  by  brand.  The  60  bags  sold  to  the 
pursuer  in  Janaary  were  of  a  different  shipment 
altogether. 

At  advising — 

Ijobd  Ju8iia>-Cx.mx— This  is  a  narrow  ease,  bnt 


I  have  come  to  the  conclusion  that  the  pursuer 
cannot  prevail,  on  the  simple  ground  that  be  did 
not  fulfil  the  contract  which  he  himself  alleges 
was  made.  What  he  alleges  is,  that  after  he  had 
sold  fifty  bags  to  the  defender  in  the  beginning  of 
the  year,  he  obtained  an  order  in  May  for  a  mooh 
larger  quantity  of  the  same  consignment  of  floor 
of  which  the  fifty  bags  previously  sold  had  formed 
a  portion,  and  accordingly  in  the  invoice  which 
he  sends  to  the  defender  he  says — "We  beg  to 
confirm  sale  made  to  yon  to-day  by  our  Mr  M'Kay 
of  the  balance  of  our  Danube  floor."  Now,  beyond 
alf  question,  if  there  was  any  contract  made  by 
M'Kay  with  the  defender,  it  was  a  sale  of  the 
balance  of  Danube  flour  which  the  pursuers  then 
had  unsold.  Rut  it  turns  out  that  no  snob 
balance  existed.  The  sellers  went  into  the  market 
and  bought  flour,  and  therefore  what  was  de- 
livered or  tendered  to  the  defender  was  not  what 
was  bought,  and  it  is  clear  that  the  defender 
was  not  bound  to  accept  delivery  of  a  substituted 
commodity.  Several  points  have  been  argued  to 
us,  but  I  think  the  case  may  take  end  here,  on 
the  ground  that  what  was  offered  to  the  defender 
was  not  the  balance  of  the  parcel  of  flour  of 
which  he  had  already  bought  a  certain  amount, 
but  a  new  consignment,  I  am  therefore  of 
opinion  that  the  pursuers  cannot  prevail,  and  that 
the  defender  must  be  assoilzied. 

liOBD  YouKO  concurred. 

LoBD  Cbaiohiu/ — I  am  of  the  same  opinion. 
The  difficulty  which  I  at  one  time  had  has  now 
been  entirely  removed  by  one  consideration, 
which  is  this,  that  the  article  which  was  delivered, 
or  which  was  tendered  for  delivery,  was  not  the 
article  which  was  sold.  There  is  no  doubt  from 
the  evidence  that  that  which  was  sold  was  a 
balance  of  Danube  flour  in  the  hands  of  the  pur- 
suers. This  is  apparent  on  the  face  of  the  invoice 
— \read>\.  Now,  Chen,  was  that  which  was  offered 
to  the  defender  a  balance  of  Danube  flonr  ?  On 
the  contrary,  they  had  no  such  balance.  They 
had  not  the  quantity  which  they  proposed  to  sell, 
and  so  they  went  into  the  market  and  bought  the 
quantity  which  was  required  to  fulfil  their  con- 
tract. Whether  that  flour  was  suitable  for  the 
purpose  for  which  it  was  sold  is  not  materiaL 
In  his  letter  of  5th  May  the  defender  says  that 
he  had  tried  the  Danube  flour  and  would  have 
"no  more"  of  it.  It  appears  to  me  that  once 
we  come  to  the  conclusion  that  a  balance  waa 
bought  we  mnst  also  come  to  the  conclusion  that 
it  was  a  balance  of  the  lot  which  the  defender  had 
by  that  time  tested,  and  which  he  then  repre- 
sented as  inferior  in  quality.  If  so,  then  the  sub- 
ject bought  was  not  the  subject  supplied  by  the 
pursuers,  and  the  defender  must  therefore  be 
assoilzied. 

LoBD  BcTHBBFUBD  Clask — I  am  of  opinion  that 
it  is  established  by  the  proof  in  this  case  that  the 
contract  of  sale  related  to  a  balance  of  flonr  then 
alleged  to  be  in  the  hands  of  the  pursuers,  and 
which  was  the  balance  of  the  same  flonr  which 
they  had  sold  to  the  defender  in  January  previona. 
I  think  that  is  the  fair  import  of  the  evidence, 
and  if  that  contract  was  not  made  then,  I  think 
no  contract  was  made,  because  I  think  it  is  very 
plain  that  the  defender  understood  by  the  balaaoe 
for   which   he   gave   an    order   a    balasoa   or 
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qnsntity  of  a  specific  floor.  If  that  was  the 
ooutiact  made,  then  it  ia  plain  that  the  pnisners 
nevei  were  in  a  position  to  implement  it,  for 
they  had  not  any  of  the  apeoifio  floor  which 
they  were  professing  to  sell,  and  they  coald  not 
implement  it  by  buying  other  flonr  in  the  market. 
If,  on  the  other  hand,  there  was  a  mistake  on  their 
part  as  to  the  balance  of  fioor  which  their  traveller 
said  they  had  on  hand,  then  there  was  no  contract, 
and  the  porsoers  are  not  entitled  to  enforce  any 
contract  against  the  defender. 

Bat  farther,  I  am  very  strongly  inclined  to  think 
that  the  floor  which  wag  sold  was  sold  for  a  parti- 
cnlar  purpose,  and  that  the  porsners  knew  the  pnr- 
poee  for  which  it  was  wanted,  and  represented  it 
as  Bu£Scient  for  that  porpose.  Now,  I  am  also 
satisfied  that  if  it  was  not  sofflcient  for  that 
purpose,  that  it  was  not  a  "straight"  floor. 

The  Coort  pronoonoed  the  following  inter- 
locotor : — 

"Find  that  the  contract  of  sale  libelled 
had  reference  to  a  balance  represented 
by  the  porsners  as  remaining  in  their 
hands  of  a  lot  of  floor,  part  of  which  had 
been' bought  from  them  by  the  defender  in 
the  month  of  Janoaty  preceding:  Find 
that  at  the  date  of  the  said  contract  no  soch 
bcJanoe  existed :  Therefore  dismiss  the  ap- 
peal, of  new  assoilzie  the  defender  'from  the 
conclosiona  of  the  action,"  Ac. 

Coonsel  for  Forsuers  (Appellants)  —  Ure  — 
Craigie.     Agents — Eer  &  Smith,  W.S. 

C!oanseI  for  Defender  (Respondent) — Qloag — 
Ix>w.    Agents— Konald  &  Hitchie,  S.S.C. 


Wednesday,  October  28. 

FIEST    DIVISION. 

[Lord  Kinnear,  Ordinary. 
SALVESEN  &  COMPANY  V.  GUT  &  COMPANY. 

Shipping  Law  —  Charter-Party  —  Provino  for 
Vharterer'i  Liability  to  Cease  on  Loading  of 
Cargo — Lien — Demurrage. 

A   charter-party  provided — "charterer's 

liability  to  cease  as  soon  as  the  cargo  is 

shipped  in  terms  of  this  charter,  captain 

having  an  absolote  lien  on  the  cargo  for 

all  freight,  dead  freight,  and  demurrage." 

The  ship  arrived  and  delivered  her  cargo. 

£Md  that  this  claose  of  the  charter  excluded 

a  daim  against  the  charterer  for  demurrage 

and  detention  at  the  port  of  loading,  since  it 

imported  that  all  liability  should  "cease  "  to 

be  enforceable  after  the  cargo  was  shipped,  in 

respect  of  the  coonter  stip^tion  for  a  lien. 

By  charter-party,   dated    4  th    December    1880, 

between    the    porsoers    Salvesen    &    Co.    and 

tiie    defenders    Ony    &    Co.,    it   was    mutually 

agreed   that  the  good  ship  or  vessel  called  the 

'*  Matador,"  then  in  Botterdam,  should  proceed  to 

Mobile  Bay  in  ballast,  and  there  load,  from  the 

factors  of  the  defenders,  a  foil  and  complete  cargo 

of  square  hewn  ^  sawn  pitch  pine  timber,  and 

being  so  loaded,  should  proceed  to  a  safe  port  in 

the  United  Kingdom  as  ordered.      Frei^t  was 


to  be  payable  at  certain  times  stipulated  by  the 
charter-party.  "  Twenty  working  days  are  to  be 
allowed  the  merchants  (if  the  ship  be  not  sooner 
despatched)  for  loading,  and  the  cargo  to  be  un- 
loaded as  customary  at  port  of  discbarge  in  not 
exceeding  sixteen  like  days,  and  ten  days  on 
demurrage,  over  and  above  the  said  laying  days, 
at  nine  pounds  per  day.  .  .  .  Charterers'  liability 
to  cease  as  soon  as  the  cargo  is  shipped  in  terms 
of  this  charter,  captain  having  an  absolate  lien 
on  the  cargo  for  all  freight,  dead  freight,  and 
demurrage."  The  ship  was  ordered  to  Limerick, 
and  the  cargo  was  delivered  to  the  defenders' 
orders. 

This  action  was  thereafter  brooght  by  Salvesen 
&  Co.  to  recover  £108,  as  due  for  twelve  days' 
delay  at  £9  a  day,  ten  of  the  days  being  the 
demurrage  days  and  two  being  additional  days, 
for  which  damage  at  the  same  rate  was  asked. 

The  porsoers  alleged  that  the  lay-days  began 
on  22d  March  and  ended  on  14th  April,  and  that 
the  loading  was  not  completed  till  26th  April,  or 
twelve  days  beyond  the  lay-days. 

The  defenders  besides  other  defences  which 
did  not  reqoire  to  be  disposed  of  relied  on  the 
terms  of  the  charter-party,  and  pleaded,  inter 
alia — "(2)  The  porsoers  having  contracted  that 
the  defenders'  liability  sboold  cease  as  soon  as 
the  cargo  was  shipped  in  terms  of  the  charter- 
party,  the  defenders  are  entitled  to  absolvitor." 

By  interlocutor  of  26th  May  the  Lord  Ordinary 
(Kinnkab)  sustained  the  second  plea-ia-law  for 
the  defenders,  and  assoilzied  them  from  the  con- 
clusions of  the  action. 

"  Opinion. — This  action  is  brought  upon  a 
charter-party  in  which  '  twenty  working  days  are 
allowed  ...  for  loading,  and  the  cargo  to  be 
onloaded  as  oostomary  at  the  port  of  discharge, 
in  not  exceeding  sixteen  like  days,  and  t^n  days 
on  demurrage,  over  and  above  the  said  laying  days,' 
at  a  certain  fixed  rate.  The  porsoers  aver  that 
the  loading  was  not  completed  ontil  the  twelfth 
day  after  the  lapse  of  the  specified  loading  days, 
and  the  action  is  brooght  for  demurrage,  and  for 
damages  at  the  same  rate  for  detention  for  two 
days  beyond  the  demurrage  days  properly  so 
called.  The  question  is,  whether  the  defenders 
are  not  relieved  of  liability  by  a  stipulation  in 
these  terms — 'Charterer's  liability  to  cease  as 
soon  as  the  cargo  is  shipped  in  terms  of  this 
charter-party,  captain  having  an  absolote  lien  on 
the  cargo  for  all  freight,  dead  freight,  and  demor- 
rage.' 

"If  I  had  to  decide  this  qnestion  for  the  first 
time,  and  independently  of  authority,  I  shoold 
have  thooght  it  .one  of  difflcolty,  since  there  is 
apparent  force  in  the  porsuers'  argument  that  the 
stipulation  is  meant  to  exempt  the  charterer  from 
such  liability  alone  as  may  have  accrued  after  the 
cargo  baa  been  shipped.  But  clauses  of  this 
description  have  been  judicially  construed  in 
numerous  cases  in  England,  where  it  has  been 
decided  that  in  such  cases  the  charterer  cannot 
be  sued  for  delay  in  loading  a  cargo,  the  words 
'liability  to  cease'  being  construed  to  mean  cease 
to  be  enforced,  and  not  cease  to  accrue,  and  an 
equivalent  advantage  being  given  to  the  ship- 
owner by  the  stipulation  for  a  lien  over  cargo  for 
demurrage,  which  he  would  not  have  but  for  the 
agreement.  The  principle  is  stated  by  Mr  Baron 
Bramwell  in  Frameeteo  v.  Massey,  L.B.,  8  Exch, 
106— '  The  charter  contained  a  clause  that  on  load- 
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ing  the  cargo  the  charterer's  responsibility  should 
cense,  the  captain  having  a  lien  for  freight  and 
demurrage.  It  is  impossible  to  say  that  this 
would  not  give  a  lien  for  demnrrage  inonrred  at 
the  port  of  loading  as  well  as  at  the  port  of  dis- 
charge, and  so  for  the  demnrrage  sned  for.  And 
it  seems  impossible  to  hold  that  the  matters  as 
to  which  the  liability  was  to  cease  were  not  the 
same  as  the  matters  as  to  which  the  liability  was 
given.'  The  same  view  was  adopted  in  the  cases 
of  KUk  V.  Oorry,  L.B.,  10  Q.B.  6S3  ;  French  v. 
Oerber,  L.R.,  2  C.P.D.  247;  and  Sanguint  v. 
Tha  Pact  fie  Steam  Navigation  Company,  L.B.,  2 
Q.B.D.  288. 

"It  is  said  that  these  decisions  are  inapplic- 
able, becanse  in  the  contract  in  question  there 
is  no  lien  except  for  freight  and  for  demnrrage 
properly  so  oaUed,  and  no  agreement  for  demnr- 
rage except  at  the  port  of  discharge,  bnt  this 
oonstmction  of  the  demnrrage  clause  is  in  my 
opinion  untenable.  I  think  it  clear  that,  accord- 
ing both  to  the  grammatical  oonstmction  and  to 
the  received  construction  of  the  words,  the  pro- 
vision for  ascertaining  the  demurrage  days  applies 
both  to  the  discharging  days  and  to  the  loading 
days,  and  accordingly  the  pursuer's  claim,  as  ex- 
plained in  his  condescendence,  is  not  for  nn- 
liqnidated  damages  only,  but  for  demurrage  and 
subsequent  detention.  1  must  hold  therefore 
that  the  shipowner  has  a  lien  for  demurrage  at 
the  port  of  loading. 

"Again,  it  is  argued  that  the  provision  for 
exemption  was  only  to  take  effect  if  the  cargo 
were  shipped  in  terms  of  the  charter,  and  that 
this  coniUtion  was  not  satisfied  if  tbe  loading  was 
not  completed  within  tbe  specifled  working  days. 
Bnt  this  also  is  an  inadmissible  construction. 
Tbe  charterer's  exemption  from  liability  may  well 
be  made  contingent  upon  his  loading  the  stipu- 
lated cargo,  because  it  is  only  in  respect  of  his 
lien  upon  such  cargo  that  the  shipowner  agrees 
to  discharge  him.  Bnt  when  the  full  cargo 
agreed  upon  has  been  shipped,  the  condition  is 
in  my  opinion  satisfied  irrespective  of  the  time 
which  may  have  been  occupied  in  loading. 

"lam  unable  therefore  to  distingnish  either 
the  demnrrage  clause  or  the  absolving  clause 
from  tbe  corresponding  clauses  in  the  charter- 
parties  construed  in  the  decisions  to  which  I  have 
referred,  and  I  have  no  doubt  that  I  ought  to 
follow  these  decisions  whatever  might  be  my  own 
impression  as  to  the  normal  meaning  of  the  words 
in  question,  not  only  because  of  the  deference 
which  is  due  to  the  opinion  of  many  eminent 
Judges,  bnt  becanse  contracts  of  this  kind  are 
framed  with  reference  to  decided  cases,  and  when 
clauses  that  are  of  common  occurrence  have  been 
Judicially  construed  they  must  thenceforward  be 
assumed  to  have  been  intended  in  the  sense  as- 
signed to  them  by  the  decisions.  It  is  impossible 
that  such  a  contract  should  have  a  different  mean- 
ing in  Scotland  from  that  which  has  been  given 
to  it  in  England. 

"But  assuming  the  decisions  to  be  applicable 
to  any  extent,  it  is  said  tiiat  the  stipulated  lien 
and  the  corresponding  exemption  from  liability 
will  apply  only  to  demuriage  in  tbe  strict  sense 
of  the  term,  and  not  to  detention  for  loading 
beyond  the  fixed  number  of  demnrrage  days. 
But  I  think  this  is  against  the  plain  meaning  of 
the  words.  Tbe  charterer's  exemption  is  not 
confined  to  liability  npon  any  partionUr  gtoond. 


He  is  relieved  generally  from  liability — that  is, 
from  all  liability  under  the  contract.  The  only 
ambiguity  in  the  danse  arises  from  the  use  of  the 
word  '  cease,'  because  that  might  possibly  have 
been  construed  to  mean  cease  to  accrue,  and  in 
that  case  a  cause  of  action  which  had  already 
vested  would  not  be  defeated  by  the  condition. 
But  when  once  it  has  been  ascertained  that  the 
exemption  applies  to  causes  that  have  accrued 
before  the  loading  of  the  cargo,  I  see  no  sufficient 
reason  for  confining  it  to  liability  for  demurrage 
proper  as  distinguished  from  liability  for  deten- 
tion. I  agree  that  it  cannot  reasonably  be  sup- 
posed that  the  shipowners  intended  to  relieve  the 
cbarteren  from  paying  damages  for  a  delay  for 
which  they  are  to  have  no  remedy  by  the  lien  as 
against  the  consignees  of  the  cargo.  But  the 
answer  is  that  suggested  by  several  of  the  learned 
Judges  in  the  cases  referred  to,  and  particularly 
by  the  present  Master  of  the  Bolls  in  Ki*h  v. 
Carry,  that  the  lien  clause  ought  to  be^extended 
so  as  to  include  in  the  lien  for  demurrage  a  lien 
for  detention  in  the  nature  of  demurrage.  It 
most  be  observed  that  this  question  ha4  nothing 
to  do  with  the  distinction  between  li^iility  for 
delays  in  loading  and  liability  for  delays  in  dis- 
charging. It  would  arise  in  exactly  the  same 
way,  and  must  be  determined  npon  the  same 
grounds  in  a  case  of  detention  beyond  the  fixed 
demurrage  days  at  the  port  of  discharge.  I  think 
tbe  only  satisfactory  solntion  in  either  case  is  that 
propounded  by  Mr  Justice  Brett,  with  whose 
reasoning  upon  this  point  I  entirely  concur.  It 
is  true  that  the  effect  of  tbe  lien  cannot  be  de- 
cided in  this  case  so  as  to  affect  the  consignee  of 
the  cargo.  Bnt  it  is  impossible  to  decide  that 
the  shipowner  has  abandoned  his  right  of  action 
against  the  charterers withoutconsideringwhether 
he  has  not  stipulated  for  an  equivalent  remedy 
against  the  cargo." 

Tbe  pursuers  reclaimed,  and  argued — This  was 
not  a  shipment  '  in  terms  of  this  charter,' 
because  the  cargo  was  not  shipped  within  the  lay- 
days stipulated  in  the  charter-party.  That  dis- 
tinguished the  present  case  from  the  various  cases 
which  had  occurred  in  England,  where  a  Bimilar 
general  question  had  frequently  arisen. 

Authorities — PiUnen  t.  Lotinga,  28  LT.  267; 
BanitUr  v.  Bretlautr,  Ij.B.,  2  C.P.  497;  Orayr. 
Carr,  1871,  IaB.,  6  Q.B.  522;  ChritUmhenea -f. 
Banten,  Ii.B.,  7  Q.B.  609;  Littery.  VanHaane- 
bergen,  1  Q.B.  Biv.  2G9;  and  casee  cited  by  the 
Lord  Ordinary. 

Oounsel  for  the  respondents  were  not  called 
npon. 

At  advising — 

liOBD  PsHiDKirr— The  Lord  Ordinary  haa  in 
this  case  pronounced  a  very  dear  and  distinct 
judgment,  and  I  for  my  part  do  not  see  any  rea- 
son to  doubt  its  soundness.  Numerous  English 
decisions  have  been  cited,  and  though  we  are  not 
bound  by  them,  yet  as  the  principles  upon  which 
they  were  decided  are  the  same  in  this  country 
as  in  England,  and  as  this  branch  of  law  has  been 
carefully  considered,  and  the  law  upon  the  sub- 
ject matured  in  England,  these  decisions  are  en- 
titled to  and  will  receive  dne  weight  The  rule 
of  law  settled  by  these  oases  ia  this,  that  when 
yon  have  such  a  clause  as  this  in  a  charter-party, 
by  which  it  is  stipulated  that  the  "ohuterar'a 
liability  ia  to  oeaseaa  aoonas  ttteoargois  8hipp«d 
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in  terms  of  thia  ohart«r,  captain  having  an  abso- 
lute lien  on  the  cargo  for  all  freight,  dead  freight, 
and  demurrage,"  it  has  the  efFeot  of  discharging 
the  charterer  of  all  liability,  whether  the  liability 
has  aocraed  before  or  after  the  shipment  of  the 
cargo,  while  the  captain  has  a  corresponding  lien 
on  the  cargo  for  claims  for  freight,  dead  freight, 
and  demurrage,  which  otherwise  could  have  been 
enforced  against  the  charterer.  The  only  differ- 
ence between  this  case  and  those  which  were  cited 
lies  in  these  words  in  theolaose  of  the  charier-party 
which  I  read,  "  aa  soon  as  the  cargo  is  shipped  in 
terms  of  this  charter,"  and  accordingly  all  turns 
upon  the  constmction  which  is  to  be  put  upon 
the  words  "in  terms  of  this  charter."  When 
the  shipper  has  brought  to  the  ship's  side 
a  cargo  and  has  loaded  her,  then  his  liability 
is,  by  the  terms  of  this  charter-party,  to  cease, 
because  the  vessel  is  then  loaded  "in  terms 
of  this  charter,"  and  to  extend  the  shipper's 
liability  further  would,  I  think,  be  to  put  too 
strict  an  interpretation  upon  a  mercantile  docu- 
ment I  think  therefore  that  the  Lord  Ordinary's 
judgment  is  right. 

I^KD  Hubs  concurred. 

LoBD  Srajo) — It  is  practically  conceded,  and  if 
it  were  not  it  has  been  anthoritatiTely  decided,  that 
if  the  clause  in  this  charter-party  had  stopped  at 
the  word  "  shipped"  the  present  action  would  not 
have  been  maintainable  against  the  charterer. 
The  English  cases  show  this,  that  the  liability  of 
the  charterer  for  demurrage  would  have  ceased, 
and  instead  the  captain  would  have  had  an  abso- 
lute lien  on  the  cargo.  Bat  it  is  said  that  in  con- 
sequence of  the  words  which  follow,  "in  terms  of 
this  charter, "  s  peculiarity  has  arisen,  and  further, 
that  as  the  lay-days  had  been  exceeded,  the  cargo 
OD  that  account  had  not  been  shipped  in  terms 
of  the  charter.  I  think  that  that  is  too  critical  n 
eonstmction  of  the  terms  of  this  charter-party. 
There  may  have  been  delay  in  loading  the  vessel, 
but  the  contract  makes  full  provision  for  such 
delay,  and  imposes  an  obligation  to  pay  demur- 
rage. Because  the  lay-days  have  been  exceeded 
that  is  no  reason  for  saying  that  the  shipper  has 
not  ahipped  a  full  cargo  in  terms  of  bis  charter- 
party. 

Ix>BD  knai  was  absent  on  Oirouit. 
The  Court  adhered. 

Ooansel  for  Pursuers— Asher,  Q.O. — Thorbnm 
— Salvesen.  Agents — Boyd,  Jameson,  &  Eelly, 
W.S. 

Gonnsel  for  Defenders— D.-F.  Balfour,  Q.C — 
C.  K.  Mackenzie.    Agents — Hope,  Mann,  t  Kirk, 

w.a 


OaURT  OF  JUSTIOIART. 


Wednesday,  October  28. 

GLASGOW  CIRCUIT  COURT. 

(Before  Lord  Adam.) 
H.  M.  ADVOCATE  V.  ARUITAGE. 

Justiciary  Cases — Culpable  Homicide  — Culpable 
Negligenee— Death  Jy  Poison  AeeidentaUy  Sup- 
plied by  Druggist. 

Circumstances  in  which  a  chemist  and 
druggist,  who  had  accidentally  supplied  a 
powder  containing  a  deadly  poison  instead  of 
one  of  an  innocuous  character  which  was 
asked  for,  with  the  result  that  his  customer 
died  immediately  after  taking  the  powder, 
was  found  not  guitty  of  culpable  homicide. 
Qeorge  Aimitage,  chemist  and  druggist  in  Green- 
ode,  was  indicted  at  the  Glasgow  October  Circuit, 
for  the  crime  of  culpable  homicide,  "  in  so  far  as 
being  a  chemist  or  druggist  carrying  on  business 
in  or  near  Hamilton  Street,  Greenock,  and  it  be- 
ing your  duty  in  your  capacity  of  chemist  and 
drnggist  aforesaid  to  exercise  due  care  and 
caution  in  the  dispensing  of  drugs  and  medicines," 
and  having  on  a  day  in  August  1885  been  asked 
to  supply  to  George  M'Lean,  on  behalf  of  his 
mother,  the  deceased  Jane  Warden  or  M'Lean, 
"a  liquorice  powder,  being  a  substance  not 
dangerous  to  life,  you  did  supply  in  place  thereof 
a  quantity  of  powder  commonly  known  as  nux 
vomica,  containing  strychnine,  a  highly  poisonous 
substance  and  dangerous  to  life,  the  particular 
quantity  so  sold,  supplied,  or  dispensed  by  yon 
being  to  the  prosecutor  unknown,  but  it  being  a 
fatal  and  poisonous  quantity. "  The  indictment 
then  went  on  to  state  that  the  powder  had  been 
delivered  to  the  deceased  Jane  Warden  or  M'Lean 
wrapped  in  a  paper  labelled  "Compound  Liquorice 
Powder,  dose  one  or  two  teaspoonf uls  in  water 
as  required,George  Armitage.dispensing  chemist," 
and  had  been  used  by  her  in  accordance  with 
these  directions,  as  a  result  whereof  she  immedi- 
ately or  soon  thereafter  died,  and  was  thus  culp- 
ably killed  by  the  accused. 

No  objection  was  stated  to  the  relevancy  of 
the  indictment.  Itwas  proved  that  the  deceased 
(who  was  in  a  critical  state  of  health  from  various 
ailments)  had  sent  for  liquorice  powder  and 
obtained  a  powder  consisting  of  nux  vomica, 
the  active  principle  of  which  is  strychnine.  The 
accused  himself  sold  the  powder.  It  contained 
more  than  suffipient  strychnine  to  destroy  life, 
and  it  was  not  disputed  that  this  was  the  cause 
of  death.  The  nux  vomica  bottle  was  kept  on 
the  same  shelf  as  the  liquorice  bottle,  and  was 
of  the  same  size  and  appearance,  but  the  label 
was  somewhat  different.  It  had  no  particular 
place  on  the  shelf.  In  gaslight  nux  vomica  pow- 
der is  exceedingly  like  liquorice,  and  this  sale 
was  made  late  in  the  evening  after  the  gas  was 
lit.  It  was  proved  by  skilled  evidence  that  while 
in  Edinburgh  such  poison  was  not  kept  beside 
innocuous  dxugs,  but  in  a  special  case  or  part  of 
the  shop,  it  was  quite  common  in  the  west  of 
Scotland  to  keep  them  together  and  trust  to  care 
in  dispensing  to  avoid  any  risk  therefrom.  The 
prisoner  was  proved  to  be  a  very  careful  ex- 
perienced chemist,  who  bore  the  highest  char- 
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aoter  in  his  profession,  and  medical  men  were 
called  to  prove  that  he  had  in  no  way  ceased  to 
enjoy  their  confidence  owing  to  the  admitted 
error  which  led  to  these  proceedings. 

GouBiE  Thomson,  for  panel,  addressed  the  jnry 
— There  was  no  such  gross,  corrapt,  and  evil 
intention  as  is  essential  to  the  idea  of  crime — 
Hume  i.  21 ;  nor  any  regardlessness  of  order  and 
social  daty  (22).  There  was  at  the  worst  an  nn- 
f ortunate  and  ezcnseahle  error.  In  Reg.  v.  Ifoaket, 
4  F.  A;  F.  920  (1866),  the  pursner  was  a  chemist 
and  the  deceased  dealt  with  him,  and  had  for  years 
been  nsed  to  send  to  him  for  aconite  as  a  liniment. 
The  prisoner  was  in  the  habit  of  nsing  bottles  of 
a  particular  make  and  colour  to  contain  poison, 
bat  on  this  occasion  the  deceased  had  sent  his 
own  bottles.  He  bad  been  ordered  to  take  30 
drops  of  henbane,  and  to  use  aconite  for  a  lini- 
ment, and  he  sent  two  bottles,  one  for  aconite 
and  one  for  henbane.  The  bottle  for  henbane 
(both  being  ordinary  bottles)  had  on  it  a  label 
bearing  "henbane,"  and  in  small  letters  "30 
drops  at  a  time,"  which  for  aconite  would  be 
fatal  if  taken  internally.  The  prisoner  through 
some  accident  put  the  aconite  in  the  henbane 
bottle,  and  the  deceased  took  it  and  died.  Erie, 
C.-J.,  would  not  call  on  prisoner  for  his  defence, 
"  because  they  could  not  convict  unless  there  was 
snch  a  decree  of  complete  negligence  as  the  law 
meant  by  the  word  felonious."  Verdict  not 
guilty.  So  also  in  Reg.  v.  Speneer,  10  Cox  O.  O. 
525,  where  the  prisoner  was  the  doctor  of  the 
deceased,  and  gave  him  a  bottle  marked  to  the 
effect  that  8  spoonfuls  should  be  taken  at  night. 
He  denied  of  poisoning  by  strychnine.  The 
prisoner  believed  it  to  be  bismuth,  which  is  like 
strychnine.  There  was  no  suggestion  of  bad 
motive.  Willes,  J.,  told  the  jnry  that  a  blander 
alone  would  not  render  the  prisoner  criminally 
responsible.  There  most  be  such  gross  and  culp- 
able negligence  as  would  amount  to  a  culpable 
wrong  and'show  an  evil  mind.  Verdict  not  guilty. 
See  also  Henderson,  June  13,  1842, 1  Brown  860. 

Ijobd  Asam  in  charging  the  jury  stated  that 
the  oondnot  of  the  Advocate-Depute  in  bringing 
the  oaae  before  a  jury  was  most  proper,  that  the 
law  was  correctly  stated  in  the  indictment  to  be 
that  it  was  the  "  duty  "  of  the  aocnsed  "in  your 
capacity  of  chemist  and  druggist  aforesaid  to  exer- 
cise due  care  and  caution  in  the  dispensing  of 
drugs  and  medicines,"  and  the  question  for  the 
jury  related  to  the  applying  that  law  to  the  undis- 
pnted  facts  of  the  case.  Had  that  duty  been 
discharged?  If  there  was  an  excuseable  mis- 
take there  was  no  crime,  but  the  jury  would 
consider  whether  the  fact  that  in  the  hands  of 
even  a  careful  person  like  the  prisoner  the  fact 
that  this  event  had  occurred  did  not  show  that  it 
was  a  reprehensible  and  dangerous  practice  to  keep 
a  deadly  poison  among  the  innocuous  drugs  like 
liquorice,  and  with  no  separate  place  for  it  on  the 
shelf,  and  whether  the  whole  circumstances  did  not 
oonstitnte  a  breach  of  the  duty  of  the  prisoner. 

The  jury  returned  a  verdict  of  not  gnilty, 
oonpled  with  a  recommendntion  that  some  dis- 
tinct colour  or  mark  be  put  on  bottles  containing 
poison.  I 

In  respeot  of  which  verdict  of  assize  the  Court  i 
assoilized  the  panel  limplieHer  and  dismissed  him  ! 
from  the  bar.  ] 


Counsel  for  Crown  —  Wallace,  A.-D. — Sym. 
Agent— Procurator-Fiscal  of  Renfrewshire. 

Counsel  for  Panel— Oomrie  Thomson— Patten. 
Agent— J.  Patten,  W.8. 


Wednesday,  October  28. 

GLASGOW  CIKCUIT  COURT. 

(Before  Lord  Adam.) 

H.  M.  ADVOCATE  V.  PITCHFORD  AND 

ANOTHER. 

Jxutieiary  Caset—AstauU  with  Intent  to  RaviA— 

Age  of  Accused — Sentence. 

Sentence  on  boys  aged  IS  and  18  who 
pleaded  guilty  of  assault  with  intent  to 
ravish. 

At  Glasgow  October  Circuit,  1885,  Joseph  Pitch- 
ford,  aged  15,  and  Patrick  Connelly,  aged  13,  were 
charged  with  rape,  and  alternatively  with  assault, 
aggravated  by  its  being  committed  with  intent  to 
ravish,  and  by  its  being  committed  on  a  girl  under 
puberty. 

The  gu-1  assaulted  was  a  girl  of  10  years  of  age. 

The  pursuers  pleaded  goilty  to  the  minor  alter- 
native charge. 

IiOBD  Adam  in  respect  of  their  youth  sentenced 
them  each  to  one  month's  imprisonment,  and 
thereafter  to  be  detained  in  a  reformatory  for  3 
years. 

Counsel  for  Crown— Wallace,  A.-D. 
Counsel  for  Pitchford— M'Nair. 
Counsel  for  Connelly — Wilson. 


COURT  OF  SESSION. 

Tliurtday,  October  29. 

SECOND    DIVISION. 

[Sberiff-Substitute  of  Lanark- 
shire. 

J.  &  A.  WYLLIK  V.  HARRISON  ft  COMPANY. 

Ship— Charter-Party— Demurrage— Cargo  to  be 
lH*eharged  "aefiut  <w  Steamer  can  OeUter  after 
being  berthed  at  euttomary  "—Local  Otutom. 
A  charter-party  provided  that  the  cargo 
was  to  be  discharged  "aa  fast  as  steamer 
can  deliver  after  being  berthed  as  cuatomaiy." 
The  cargo  was  iron  ore.  It  was  the  custom 
at  the  port  of  discharge  that  on  notification 
by  the  consignees  or  charterers  of  the  arrival 
of  the  vessel  to  a  railway  company,  whose 
line  ran  down  the  quay,  the  latter  should 
provide  trucks,  into  which  the  cargo  was  to 
be  discharged  by  means  of  steam-cranes  pro> 
vided  by  the  harbour  authorities,  and  tbe 
discharge  could  not  be  made  in  any  other 
way.  Owing  to  inability  to  obtain  from  tbe 
railway  company  the  nse  of  a  sufficient  nnm. 
ber  of  tracks  the  cargo  was  not  diaoharged 
as  fast  as  it  might  have  been  had  these  been 
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proTided.  In  an  Mtion  for  demoirage  by 
the  owners  againat  the  consignees  of  the 
cargo,  hdd  that  the  ooDBignees  having  taken 
delivery  according  to  the  castom  of  the  port, 
were  not  responsible  for  delay  cansed  by  the 
absence  of  soflScient  tracks. 

BMOelhteaiU  v.  Preeland,  L.B.,  i  Ex. 
Div.  156,  and  H.  of  L.,  6  App.  Oas.  699 
followed. 

Opinwn  (per  Lord  Young)  that  delivery 
aocrading  to  the  oostom  of  the  port  was  to  be 
implied  in  the  contract  of  affreightment. 
The  poisaers  in  this  action  were  shipowners  at 
Troon,  and  the  defenders  were  merchants  in 
Olasgow  engaged  in  the  Spanish  ore  trade.  The 
action  was  for  £59,  Ss.  as  demurrage  (at  15s.  an 
hour)  for  79  honrs,  during  which  they  alleged 
that  their  ship  "Mandarin"  had  been  delayed 
at  Olasgow  beyond  the  customary  time  for 
discharging.  The  material  facts  of  the  case, 
as  ascertained  at  the  proof,  are  given  in  the 
interlocutor  of  the  Sheriff-Substitute  (Ebskinb 
IfiTXBAx),  as  follows — "  Finds  (1)  that  the  de- 
fenders Harrison  St,  Company  are  consignees  of 
800  tons  of  iron  ore  conveyed  from  Bilbao  to 
Olaagow  in  the  ss.  'Mandarin,'  under  a  charter- 
party  between  pursuers  J.  <b  A.  Wyllie,  ship- 
owners, and  Harrison  t  Oompony  :  Finds  (2)  that 
under  Uie  charter-party  the  charterers  were  bound 
to  proceed  'to  Glasgow  General  Terminus  or 
Queen's  Dock,  in  charterers'  option,'  and  'deliver 
as  customary,'  freight  being  charged  at  a  certain 
rate  per  ton,  '  delivered  free  into  trucks, '  '  cargo 
to  be  discharged  as  fast  as  steamer  can  deliver 
after  being  berthed  as  customary' — 'demurrage, 
if  any,  at  the  rate  of  15a.  per  hour,  except  in  the 
case  of  any  hands  striking  work,  frosts,  or  floods, 
break  down  of  machinery,  revolution,  or  war, 
i^ob  may  hinder  the  loading  or  unloading  uf 
Mid  ship :'  Finds  (3)  that  in  Uie  end  of  October 
last  it  was  customary  to  discharge  vessels  ladeu 
with  iron  ore  into  trucks  at  the  General  Terminus 
by  working  continuously  day  and  night,  deduct- 
ing about  four  hours  for  meals,  thus  giving  20 
hoora'  work  per  day,  no  work,  however,  being 
done  on  Sundays,  and  as  the  only  trucks  permis- 
sible St  the  Oeneral  Terminus  were  those  belong- 
ing to  the  Caledonian  and  Horth  British  liailway 
Companies,  it  was  also  customary,  after  the  ship- 
owner bad  notified  to  the  consignees  or  charterers 
the  arrival  or  forthcoming  arrival  of  a  vessel,  for 
the  said  consignees  or  charterers  to  notify  to  one 
or  other  of  the  railway  companies  that  trucks 
were  required  for  the  carriage  of  the  specified 
quantity  of  ore,  and  then  for  the  railway  com- 
panies to  provide  according  to  their  ability  the 
neceasary  trucks,  and,  on  the  other  hand,  for  the 
shipowners  or  their  stevedore  to  arrange  with  the 
river  authorities  for  the  nae  of  the  cranes  for  the 
purpose  of  unloading :  Finds  (4)  that  in  the  latter 
port  of  October  there  was  rather  a  want  of  trucks 
felt  at  Terminus  quay,  which  appears  to  have 
arisen  partly  from  tmcdcs  being  filled  by  the  day 
and  nigfat  system  more  rapidly  at  the  quays  than 
they  cotUd  be  unloaded  at  the  works  they  went 
to,  where  they  were  only  unloaded  by  day,  and 
partly  because,  even  though  there  might  be  suffi- 
cient tmoks  in  the  station,  works  of  alteration 
wereg^ingonin  it  which  sometimes  only  rendered 
one  line  available,  thus  choking  the  traffic,  and 
deiayiiig  loaded  trucks  from  getting  away  from 
the  quay,  or  empty  trucks  getting  alongside; 


Finds  (5)  that  the  '  Mandarin'  arriving  in  Glas- 
gow on  27th  October,  notice  was  sent  to  the  con- 
signees, who  elected  that  the  delivery  should  take 
place  at  the  terminus,  and  although  the  pursuers 
seem  to  have  pointed  out  that  there  might  be 
delay  at  the  Terminns,  yet  when  it  was  mentioned 
that  the  iron  was  for  Dixon  &  Company,  and  that 
therefore  the  Terminns  was  more  convenient,  they 
made  no  objection,  as  indeed  they  were  not  en- 
titled to  object :  Finds  (6)  that  as  a  good  many 
vessels  had  preceded  the  '  Mandarin,'  she  did  not 
get  berthed  till  Thursday  the  30th,  about  11-30: 
Finds  (7)  that  the  defenders  gave  due  notice  to 
the  Caledonian  Railway  Company  to  have  trucks 
provided,  and  a  similar  notice  was  also  given  to 
them  by  Dixon  &  Company,  who  were  to  receive 
about  480  tons  of  the  800,  and  who  had  also  re- 
ceived notice  from  defenders :  Finds  (8)  that 
except  for  a  short  period  the  pursuers  were  unable 
to  get  the  use  of  more  than  one  crane,  which  to 
a  certain  extant  delayed  the  delivery  :  Finds  (9) 
that  during  the  Friday  night  the  discbarge  of  the 
'Mandarin'  was  altogether  stopped  by  joint 
arrangement  between  pursuers'  stevedore  and  the 
railway  authorities,  in  the  hope  that  by  using  two 
cranes  at  a  neighbouring  vessel  which  had  the 
precedence  they  would  be  able  to  get  two  cranes 
for  the  '  Mandarin'  next  day,  which  hope,  how- 
ever, proved  fallacious :  Finds  (10)  that  on 
Monday  morning  two  hours  were  lost  in  canting 
the  vessel,  which  had  to  be  done  in  order  to  per- 
mit of  her  discharging  further:  Finds  (11)  that 
the  discharging  lasted  off  and  on  from  the  berth- 
ing of  the  vessel  till  6  p.m.  on  the  Monday,  no 
work  being  done  on  the  Sunday :  Finds  (12)  that 
apart  from  the  delays  above  mentioned  great  de- 
lays took  place  in  discharging  caused  by  the  want 
of  trucks  being  forthcoming,  which  accounted  for 
the  extent  of  delay  above  the  nominal  time  for 
unloading  when  added  to  the  other  delays:  Finds 
(13)  that  while  the  nominal  time  for  unloading 
a  vessel  of  800  tons  like  the  '  Mandarin,' working 
night  and  day  with  two  cranes,  would  have  been 
twenty  hours,  or  one  complete  working  day,  pro- 
vided trucks  had  been  always  ready,  she  ought 
with  only  one  crane  to  have  been  unloaded  inabout 
thirty  to  thirty-five  hours,  or  say  one  complete 
working  day  and  ten  to  fifteen  honrs  of  another 
day,  which,  allowing  for  the  night  during  which 
by  arrangement  with  pursuers'  stevedore  no  un- 
loading took  place,  would  still  have  completed 
the  unloading  sometime  on  the  Saturday  evening, 
say  9  p.m.,  had  it  not  been  for  the  delay  in  for- 
warding trucks :  Finds  (14)  that  in  the  period 
from  9  p.m.  on  Saturday  till  5  p.m.  on  Monday, 
being  forty-four  hours,  two  hours  delay  ou 
Monday  were  attributable  as  above  mentioned 
to  pursuers,  leaving  a  period  of  forty-two  hours, 
including  the  twenty-four  hours  of  the  Sun- 
day." 

In  respect  of  these  findings  of  fact  the  Sheriff- 
Substitute  found  on  the  whole  case  and  in  law 
— (1)  That  if  defenders  were  responsible  at  all 
for  demurrage  in  the  circumstances,  the  time  on 
which  it  would  fall  to  be  calculated  would  be 
forty-two  hours  as  above  mentioned,  bringing  out 
a  sum  of  £31,  10s. ;  (2)  but  that  in  the  circum- 
stances they  cannot  be  held  liable  in  demurrage : 
Therefore  assoilzies  defenders  from  the  craving 
of  the  petition,  and  decerns,  Sco. 

"Jfote.—TheTo  is  really  little  discrepancy  be- 
tween the  parties  as  to  the  facts  in  this  case,  and 
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the  question  is  simply  one  of  law.    Bat  the  point 
of  lav  is  a  difflcnlt  one. 

"  In  the  first  place,  this  case  is  not  among  those 
vhich  fall  to  be  decided  against  the  charterer  or 
bill  of  lading  holder  in  consequence  of  his  having 
engaged  to  load  or  to  discharge  in  a  fixed  time, 
or  at  a  fixed  rate  per  day,  by  \rhich  a  time  can  be 
fixed.  The  charterer  is  therefore  only  bomtd  to 
discharge  in  a  reasonable  time.  Bot  then  it  has 
been  held,  as  in  the  case  of  Wright,  L.B.,  4  Ex. 
Div.  165,  that  in  a  case  -where  there  was  no  pro- 
vision whatever  about  discharging,  and  delay 
arose  by  the  oharterera  being  unable  to  get 
lighters  in  consequence  of  stormy  weather,  the 
charterers  were  responsible.  As  Lord  Bramwell 
lays  down,  the  charterers  were  bound  to  have  the 
lighters  ready ;  it  was  not,  properly  speaking,  the 
discharging,  but  the  preparation  for  discharging ; 
they  ought  to  have  had  all  preparations  made  be- 
forehand, so  as  to  be  ready  to  start  at  once,  and 
oonld  not  excuse  the  omission  by  saying  that 
others  required  and  had  got  the  Ughters.  The 
same  principle  is  referred  to  in  the  recent  case  of 
Grant  v.  OoverdaU,  1884,  L.  J.  Bep.,  S8  Q.B.D. 
(N.  S. )  462,  where  the  circumstances  were  different, 
this  being  a  case  where  the  time  on  demurrage 
was  specified,  which  always  tells  against  the  char- 
terer. It  was  held  that  frost  whi(Si  delayed  cargo 
on  its  way  to  be  loaded  did  not  fall  under  ^e 
description  of  frost  preventing  loading,  which 
would  have  been  a  very  different  thing.  On  this 
the  case  turned.  But  Lord  Selbome  certainly 
lays  down  that  each  side  is  responsible  for  what 
he  nndertakes  to  do,  and  for  all  practical  impedi- 
ments that  arise  in  the  course  of  his  doing  it. 
Under  this  rule,  as  the  defenders  in  the  present 
case  certainly  had  to  arrange  for  the  trucks  being 
ready  for  the  pursuers  to  discharge  the  ore  into, 
the  defenders  would  have  been  held  responsible 
had  no  other  considerations  entered  into  account. 
But  then  it  must  be  remembered  that  the  delivery 
is  in  the  present  case  provided  to  be  '  as  custom- 
ary,' and  cargo  is  'to  be  discharged  as  fast  as 
steamer  can  deliver  after  being  berthed  as  cus- 
tomary.' The  custom  of  the  port  is  thus  woven 
into  the  contract.  The  piusuers  themselves  need 
to  appeal  to  it,  and  what  is  more,  need  to  appeal 
to  it  with  regard  to  the  last  clause  above  quoted, 
for  nnless  they  did  so  they  could  not  maintain 
that  the  delivery  should  go  on  day  and  night. 
AU  they  could  have  insisted  on  was  working  days. 
Such  being  the  facts,  the  present  comes  within 
the  category  of  cases  of  which  Po»tUthwaite  v. 
Pretland,  L.B.,  4  Ex.  Div.  156,  and  on  appeal 
in  the  House  of  Lords,  5  Ap.  Cas.  599,  is  a  type. 
There  it  was  decided  that  when  the  charter-party 
provided  that  the  charterer  was  to  'discharge 
with  all  despatch  according  to  the  custom  of  the 
port,' — words  very  similar  to  those  in  the  present 
odse — a  delay  of  thirty-one  days  before  commenc- 
ing to  unload  for  want  of  lighters,  which  in 
consequence  of  the  custom  of  the  port  could  not 
be  got  till  then,  was  not  held  to  infer  liability  for 
demurrage.  The  same  was  held  in  Ford  v. 
Ootetuxn-th,  L.R.,  4  Q.B.  127,  and  v.  644,  where 
it  was  provided  that  the  vessel  was  to  deliver  the 
cargo  'in  the  usual  and  customary  manner,'  and 
where  delays  arising  under  the  custom  were  held 
to  be  matters  over  which  neither  party  had  con- 
trol, and  neither  were  resi^nsible. 

"  Here  there  can  be  no  doubt  that  at  the  end 
of  October  last  it  was  the  known  custom  that 


the  trucks  to  be  used  for  discharge  were  only 
those  of  two  railway  companies ;  and  that  all  that 
the  charterers  could  do  was  to  give  notice  what 
trucks  were  wanted,  and  then,  if  necessary,  hurry 
and  stir  up  the  railway  companies  to  provide 
them.  This  they  did.  They  seem,  therefore,  in 
the  oircumstances,  not  to  be  responsible  for  the 
delay  that  occurred  through  the  custom  of  the 
port,  which  rendered  them  dependent  on  the 
provision  of  trucks  by  the  railway  companies, 
which  custom  was  fully  known  to  the  pur* 
suers." 

The  pursners  appealed  to  the  Court  of  Session, 
and  argued — The  obligation  in  the  charter-party 
to  discharge  "  as  fast  as  steamer  can  deliTer" 
meant  that  it  was  to  be  done  as  fast  as  it  oonld 
be  done  by  means  of  the  appliances  which  the 
contract  provided,  and  had  no  reference  to  the 
trucks,  the  forwarding  of  which  was  in  the  char- 
terer's department.  The  duty  of  the  ship  stopped 
when  it  tendered  the  cargo.  It  was  the  char- 
terer's business  to  provide  trucks.  If  he  did 
not,  then  he  (pursuer)  was  prevented  fulfilling  his 
contract  by  something  beyond  his  control.  The 
case  of  PostUthieaite  v.  Freeland,  on  which  the 
Sheriff-Sabstitute  relied,  was  distinguishable  from 
this  one  both  in  the  words  of  the  charter-party 
and  in  the  introduction  of  the  element  of  lighters. 
The  case  of  Lap$eoU  t.  Balfour,  L.B.,  8  O.P.  46, 
where  the  charterers  were  held  liable  for  delay 
under  a  similar  clause  in  the  charter-party,  ap- 
plied. 

The  defenders  replied — The  case  was  ruled  by 
PottUthwaite,  tat,  substituting  lighters  for  tracks, 
the  circumstances  were  precisely  parallel. 

Additional  authority — M'Lachhm  on  Shipping, 
p.  526. 

At  advising — 

LoBD  JcsnoK-CuntK — I  think  it  is  dear  on  the 
terms  of  this  charter-party  Uiat  the  goods  were 
to  be  delivered  subject  to  the  custom  of  the  port, 
and  it  is  likewise  clear  from  the  nature  of  the 
harbour  that  they  oonld  not  be  delivered  except 
into  trucks  belonging  to  and  famished  by  the 
railway  company.  They  could  not  by  the  ens- 
torn  of  the  port  be  delivered  on  the  quay. 

Now,  I  think  it  is  a  general  rule  in  contracts 
of  affreightment  that  for  the  loading  the  charterer 
is  responsible,  after  loading  the  shipowner  is 
responsible,  and  again  for  unloading  that  the 
duty  of  taking  delivery  is  incombent  on  the 
charterer.  Bat  the  place  of  deUiery  may  be  a 
port  which  is  subject  to  regulations  which  are 
not  within  the  power  of  the  charterer,  and  which 
must  be  complied  with  before  delivery  can  be 
given  at  all.  Where  these  regulations  which  are 
incorporated  into  the  charter-party  provide  that 
goods  shall  not  be  laid  down  on  the  quay,  bot 
be  put  into  tracks,  I  think  the  whole  obligation 
of  delivery  is  subject  to  the  possible  contingency 
of  trucks  being  available.  It  is  not  shown  that 
there  was  any  default  on  the  part  of  the  defenders 
in  availing  themselves  of  the  means  of  unload- 
ing when  these  were  at  hand.  An  obligation  to 
take  delivery  as  fast  as  the  ship  could  pat  it  oat 
can  only  mean  to  do  so  by  the  means  which 
are  available  at  the  place  of  delivery.  The  case 
is  therefore,  I  think,  in  the  same  position  as  that 
of  PoiUethwaiU,  which  is  cited  by  the  Bherilf- 
Substitnte,  and  I  am  satisfied  that  his  judgment 
is  a  sound  one,  and  should  be  affirmed. 
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LoED  YotJKO — I  agree  with  your  Lordship.  I 
think  the  judgment  of  the  Sheriff-Snbatitate  is 
manifestly  a  well-considered  judgment,  and  I 
also  think  a  aoand  one.  The  case  appears  to  me 
to  be,  I  shall  not  say,  a  Tery  easy  one — for  we 
have  listened  to  two  days'  argnment  upon  it— bot 
I  shoold  say  that  the  qoestion  is  a  short  and 
simple  one,  and  depends  on  facts  almost  un- 
dispnted. 

The  action  is  for  demnrrage,  that  is,  conven- 
tional damages  for  delay  alleged  to  have  been 
oansed  to  £e  steamship  "Mandarin"  by  the 
failure  of  the  consignee  to  take  due  delivery  of 
the  cargo.  We  had  a  good  deal  said  abont  it 
being  no  answer  to  on  action  for  breach  of 
contract  that  the  party  alleged  to  be  in  breach 
coold  not  help  himself — that  without  any  fanlt 
on  his  part  he  was  unable  to  fn}fll  the  contract. 
It  is  a  well-established  prinoiple  of  contract  law 
— not  confined  to  contract  on  charter-party,  or 
indeed  to  any  department  of  it — that  the  party 
shonld  fulfil  his  contract,  and  is  not  to  be 
excused  for  breach  of  his  contract  by  showing 
an  inability  on  his  part  to  fulfil  it.  A  builder 
would  not  be  excused  for  non-fulfilment  of  his 
oontraot — unless  there  was  a  special  clause  to 
that  effect — by  showing  that  he  could  not  get  the 
requisite  materials,  or  could  not  find  workmen, 
or  the  like.  That  a  man  shall  fulfil  his  con- 
tract, even  though  he  find  it  impossible  to  do  so, 
is  a  general  principle  of  contract  law  applicable 
bnt  by  no  means  confined  to  this  department  of 
the  law  of  oontraot.  The  question  here  then  is. 
Was  the  defender  in  breach  of  his  contract  ?  If 
he  was,  it  is  nothing  to  the  purpose  to  say  that  he 
could  not  keep  it,  I  think  be  was  not.  The 
contract  between  the  pursuer  and  the  charterer 
was  that  the  pursuer  was  to  carry  800  tons  of 
iron  ore  from  Bilbao  to  the  Oenenil  Terminus  at 
Qlasgow,  and  to  deliver  them  there  with  all 
due  despatch,  the  expression  here  used  being, 
"as  fast  as  steamer  can  deliver,"  which  is  just 
equivalent  to  "with  all  due  despatch."  It  hap- 
pens that  the  expression  "as  customary"  is 
added  here,  but  I  think  its  occurrence  is  snper- 
floona  and  does  not  affect  the  meaning  of  the 
eontraot.  Unless  something  to  the  contrary  were 
shown,  it  would  be  implied  that  delivery  was  to 
be  by  the  custom  of  the  port,  especially  when  it 
ooold  not  be  taken  otherwise,  as  was  the  case 
here.  The  ship  came  to  Olasgow  on  the  27th  of 
October,  and  got  a  berth  on  the  80th,  which  was 
Thursday,  and  the  delivery  was  completed  on 
Monday  following.  It  is  said  by  the  pursuers 
that  it  ought  to  have  been  completed  on  the 
Friday,  if  the  defender  had  not  broken  his  con- 
tract to  take  delivery  as  fast  as  the  ship  could 
give  it,  and  he  claims  demurrage  from  Friday 
morning. 

I  thii^  the  contract  was  to  delif  er  and  receive 
as  alone  delivery  could  be  given  and  received  at 
the  place  where  it  was  contracted  to  be  given 
and  received.  Here  then  were  rails  coming  down 
to  the  ship's  side,  and  delivery  was  given  and 
received  in  trucks  on  the  rails  provided  by  the 
railway  company.  Any  other  mode  would  have 
bean  contrary  to  the  custom  of  the  port.  "  Here 
there  con  be  no  doubt,"  the  Sheriff-Snbstitate 
say« — [reads  eonduding  paragraph  of  Sherif-Siib- 
stitut^i  note]. 

I  should  have  arrived  at  this  conclusion  inde- 
pendently of  any  decision,  but  the  point  has 
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been  already  determined  as  a  general  proposition 
by  the  Court  of  Exchequer  in  England,  the 
Appeal  Court,  and  the  House  of  Lords,  that  a 
contract  to  give  and  receive  delivery  from  a  ship 
was  to  give  and  receive  it  according  to  the  cus- 
tom of  the  port.  In  the  case  of  PoiUethwaite, 
where  that  proposition  was  afSrmed,  the  custom- 
ary mode  of  giving  and  receiving  delivery  was  by 
means  of  lighters.  Here  if  you  substitute  trucks 
for  lighters  I  cannot  distinguish  the  case  from 
PotUethwaite.  There  the  contract  was  to  give 
and  receive  delivery  in  lighters — here  it  is  to  give 
and  receive  in  tmdcs. 

As  I  have  said,  I  should  have  arrived  at  the 
same  conclusion  without  that  case,  but  I  regard 
it  as  entirely  confirmatory  of  my  own  view. 

LoBD  CsAiaHiix — I  am  of  the  same  opinion, 
and  I  confess  without  any  difficulty.  It  appears 
to  me  that  the  custom  of  the  port  was,  to  use  the 
expression  of  the  Sheriff-Substitute,  "woven  into 
the  contract,"  and  required  to  be  taken  into 
account  with  reference  to  all  things  pertaining  to 
the  discharge  of  the  cargo.  It  was,  therefore, 
though  it  is  not  expressed,  part  of  the  contract 
that  delivery  was  to  be  taken  in  trucks,  for  that 
was  the  custom  of  the  port.  Now,  the  way  in 
which  the  trucks  could  be  got  was  regulated  by 
the  custom  of  the  port.  It  was  not  in  ihe  power, 
and  could  not  be  matter  of  obligation  on  the 
part  of  the  charterer  to  provide  the  trucks  for 
himself;  they  were  provided  by  the  railway 
company.  'Hiere  was  a  way  to  be  followed  in 
the  discharge  of  the  cargo — the  way  of  the  port — 
and  if  that  way  was  followed  the  consequences 
were  to  affect  both  parties,  the  ship  and  the 
charterer  alike,  and  were  not  to  fall  unequally 
on  either  the  one  or  the  other.  But  if  either 
party  failed  to  observe  the  custom  of  the  port, 
the  consequence  was  to  be  borne  by  that  party. 
The  defenders  are  charged  with  causing  delay ; 
but  it  is  shown  that  they  did  all  that  was  incum- 
bent on  them  to  do  by  the  custom,  and  that  there 
was  no  breach  and  no  failure  on  their  part.  I 
therefore  concur  with  your  Lordship  that  the 
appeal  should  be  dismissed,  and  the  interlocutor 
of  the  Sheriff-Substitute  affirmed. 

LosD  KuTHEBFUBD  CiiA3K — I  have  arrived  at 
the  same  conclusion. 

The  Court  dismissed  the  appeal  and  affirmed 
the  interlocutor  of  the  Sheriff-Substitute. 

Counsel  for  Pursuers  (Appellants)  —  Asher, 
Q.C. — Dickson.  Agents — JUaorae,  Flett,  &  Ben- 
nie,  W.S. 

Counsel  for  Defenders  (Bespondents)— Mack- 
intosh— Low.     Agents— Bonald  &  Bitohie,  S.S.  0. 
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Friday,  October  30. 

FIRST    DIVISION. 

[Sheriff  of  the  Lothians 
and  Peebles. 

HENDERSON  V.  FAIBGBIEVE. 

Parent  and  Child— Aliment — Liability  of  Mother 
to  Aliment  her  Child— Co*t  of  Maintenance- 
Set-off. 

A  widow  on  her  husband's  death  was  de- 
cerned his  executrix,  and  the  mone;  left  by 
him  was  continued  in  his  business.  RM 
that  in  aoconnting  some  years  afterwards 
with  a  daughter  who  had  continued  to  reside 
with  her,  for  her  share  of  the  estate,  the 
widow  was  entitled  to  set  off  against  the 
daughter's  claim  for  interest  on  her  share 
the  expense  of  maintaining  her  while  she 
continued  to  live  in  family  with  her. 

Obiervationi  {per  Lord  President)  on  the 
case  of  Oalt  t.  Jieid,  8  S.  332,  and  upon  the 
respective  liabilities  of  a  father  and  of  a 
mother  for  aliment. 
The  late  Robert  Naismith  junior,  wine  and  spirit 
merchant,  Leith,  died  npon  4th  August  1878, 
leaving  moveable  property  of  about  £1000  ster- 
ling in  value.     His  widow  Mrs  Margaret  Naismith 
was  decerned  executrix-dative  qua  relict,  and  she 
entered  upon  the  management  and  possession  of 
the  means  and  estate  of  her  deceased  husband. 
She  also  continued  to  carry  on  bis  business  as  a 
wine  and  spirit  merchant  until  her  marriage  to  a 
second  husband,  William  Henderson,  when  the 
licence  was  transferred  to  his  name. 

In  May  1881  Elizabeth  Kaismith  or  Fairgrieve, 
a  daughter  of  the  deceased  Robert  Naismith  junior, 
raised  an  action  of  count  and  reckoning  in  the 
Sheriff  Court  of  the  Lothians  against  her  mother 
Mrs  Margaret  Naismith  or  Henderson,  praying 
that  Mrs  Henderson  be  called  npon  to  exhibit  a 
full  account  of  her  intromissions  with  her  de- 
ceased husband's  estate  as  executrix-dative,  so 
that  the  true  balance  due  to  the  pursuer  (which 
she  placed  at  £150)  might  be  determined,  or 
alternatively  to  pay  a  sum  of  £150  with  legal 
interest  from  4th  February  1879. 

The  pursuer,  though  claiming  to  be  entitled  to 
£150,  offered  to  t&e  as  payment  in  full  of 
ber  share  of  her  father's  moveable  estate  £96,  less 
£16  already  paid. 

The  defender  refused  to  settle  npon  these 
terms,  and  claimed  to  deduct  a  certain  reasonable 
sum  to  meet  the  cost  of  the  pursuer's  mainten- 
ance from  the  date  of  her  father's  death  to  the 
date  of  her  marriage,  about  four  and  a-half  years. 
The  pursaer  arerred  that  during  part  of  the 
time  that  she  lived  with  the  defender  she  was 
employed  in  a  shop  in  Edinburgh,  and  earned 
wages  sufficient  for  her  maintenance  and  support, 
which  wages  were  always  handed  over  to  the 
defender,  and  during  the  remainder  of  the  time 
she  was  constantly  employed  as  assistant  in  the 
defender's  shop,  and  also  as  a  servant  in  the 
bonse,  and  that  it  was  understood  that  the  wages 
and  services  were  to  be  held  as  equivalent  to  and 
in  satisfaction  of  any  claims  for  board  and 
lodging. 

The  defender,  as  already  stated,  claimed  credit 
for  the  board  and  maintenance  of  the  pursuer  be- 


tween her  father's  death  and  her  marriage.  ' '  She 
explained  that  from  the  date  of  the  death  of  the 
said  Robert  Kaismith  junior  until  the  date  of  her 
marriage  the  principal  pursuer  was  in  the  em- 
ployment of  third  parties  for  a  period  of  about 
twelve  months  only.  During  the  first  six  months 
the  wages  she  earned  varied  from  5s.  to  63. 
per  week,  and  for  the  remaining  six  months  of 
said  period  her  wages  at  no  time  exceeded  the 
snm  of  8s.  per  week,  which  wages  were  duly 
accounted  for  to  the  principal  defender.  During 
the  remainder  of  said  period  (from  the  date  of 
her  father's  death  until  her  own  marriage)  the 
principal  pursuer  frequently,  but  not  daily, 
assisted  the  principal  defender  for  two  or  three 
hours  in  the  afternoon  in  the  management  of  the 
shop  at  No.  1  Shore,  Leith,  but  she  was  engaged 
in  no  other  services,  and  earned  no  wages  what- 
ever. The  defender  had  always  a  general  ser* 
vant  to  attend  to  the  household  duties.  Very 
considerable  expenses  for  medical  attendance  and 
otherwise  were  incurred  on  the  principal  pur- 
suer's account  to  the  principal  defender,  repay- 
ment of  which  has  not  been  made." 

The  pursuer  pleaded  that  the  defender  was 
bound  to  count  and  reckon  with  her  for  her  intro- 
missions as  executrix-dative  aforesaid. 

The  defender  pleaded— "(2)  The  defender 
having  supplied  the  pursuer  with  board  and 
maintenance  for  the  period  between  the  death  of 
her  father  and  her  marriage,  she  is  entitled  to 
credit  to  a  reasonable  sum  therefor  in  settling 
with  the  pursuer  for  her  share  of  her  father's 
estate." 

Other  points  in  theaction  having  been  arranged, 
and  in  particular  it  being  admitted  that  the  pur- 
suer's share  of  her  father's  estate  was  £96,  lis., 
from  which  certain  deductions  fell  to  be  made 
for  sums  paid  or  credited  to  her  sinoe  his  death, 
which  reduced  it  to  £69,  188.,  the  interlocutor 
which  it  was  sought  to  have  altered  by  this 
appeal  was  pronounced  on  18th  May  1885  by  tbe 
Sheriff-Principal  (Davidson),  and  was  asfoUows: — 
"  Finds,  in  terms  of  an  arrangement  between  the 
parties,  that  the  sum  to  be  paid  to  the  female  pursuer 
as  the  share  due  to  her  of  her  father's  personal 
estate  is  £69,  13b.,  and  deoems  against  the  defen- 
ders for  payment  of  the  said  sum  to  the  pnrsners, 
with  interest  at  5  per  cent  per  annnm  on  the  sum 
of  £96,  lis.  from  Uie  date  of  the  death  of  the  father 
of  the  female  pursuer  on  4th  August  1878  until  the 
date  of  her  marriage  on  6th  April  1 883,  being  £22, 
6s.  6d.,  and  with  interest  at  5  per  cent,  per 
annnm  on  the  said  sum  of  £69,  ISsl  from  the 
date  of  her  said  marriage  till  this  date,  being 
£7,  7s,  6d.,  and  decerns  against  the  defenders 
for  payment  to  the  pnrsners  of  tbe  said  sums  of 
£22,  68.  6d.  and  £7,  7s.  6d.:  Finds  the  pursuers 
entitled  to  expenses,  Ac. 

"Note. — The  only  qnestionB  now  rentaining 
are  as  to  interest  and  as  to  the  expenses  of  pro- 
cess. 

"The  female  pursuer  not  having  been  at  once 
paid  her  share  of  the  execntry  estate,  or  that 
share  not  having  been  put  aside  for  her  use,  she 
is  of  course  entitled  to  the  interest  of  it  from  the 
executrix,  who  retained  it  (with  good  intentions 
only)  for  the  use  of  the  business  she  adopted. 
The  Sheriff  does  not  see  any  reason,  nor  did  the 
defenders  suggest  any,  why,  if  interest  is  due  at 
all,  it  should  not  be  at  the  usnal  rate  of  S  per 
cent. 
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"As  to  expenses,  the  pnrsners  oould  hardly 
aroid  bringing  this  action.  They  offered  to 
accept  the  snm  of  £9$,  lis.,  nnder  deduction  of 
the  £16  adyanced,  without  farther  inquiry,  but 
the  defenders  rejected  that  o£fer,  and  in  some- 
what peremptory  terms.  The  defenders  have 
been  unsaccessfol  in  their  contention  (plea  2), 
and  have  only  prevailed  on  a  subordinate  point, 
which  was  hardly  insisted  upon  by  them. " 

The  defender  appealed  to  the  Ouurt  of  Session, 
and  argued — It  was  always  a  question  of  circum- 
stances whether  a  mother  was  to  be  held  liable 
for  her  child's  aliment,  and  in  a  case  like  the 
present,  where  the  child  had  independent  means, 
the  mother  ought  to  be  relieved.  Had  the  child 
been  without  resources  the  case  would  have  been 
different.  At  any  rate,  the  defender  ought  to  be 
allowed  to  set-off  the  claim  for  interest  against 
the  cost  of  maintaining  the  pursuer  during  the 
four  and  a-half  years  between  her  father's  death 
and  her  marriage. 

Authorities — Hamilton  t.  Stewart,  July  11, 
1834,  12  S.  924 ;  SUwwrCt  Trvstees  t.  Stewart, 
February  21,  1871,  8  S.L.B.  367. 

Beplied  for  respondent — Services  were  given 
in  return  for  board  and  lodging.  When  a  parent 
aliments  a  child  the  aliment  is  presumed  to  be 
given  ex  pietate,  even  although  the  child  has  a 
little  private  means.  The  profits  of  the  business 
might  fairly  be  set  against  the  claim  for  interest. 

Authorities— OufAm,  M.  10,133;  MdviUe  v. 
Fergu»on,  M.  11,433 ;  Qalt  v.  BUiek,  January  19, 
1830,  8  S.  3.<t3  ;  MewUe*  v.  Lmngttone,  February 
27,  1839, 1  D.  601 ;  Hunter's  Trustees  v.  itacan, 
Uay  25,  1839,  1  D.  817;  Fraser  on  Parent  and 
Child,  p.  99. 

At  advising — 

LoBD  PBEsnntrr — The  interlocutor  of  the 
Sheriff  dated  18th  May  1885  is  really  what  we 
have  to  deal  with  in  this  case,  and  the  question 
eomes  to  be,  whether  we  are  to  adhere  to  it  in 
whole  or  in  part  7  I  understand  that  the  prin- 
cipal sum  of  £69,  13s.  for  which  the  Sheriff  had 
decerned  against  the  defenders  is  the  share  of  her 
father's  estate  to  which  the  pursuer  is  entitled, 
under  deduction  of  certaiu  sums  advanced  to  the 
pnrsner  by  the  defender  at  the  time  of  her 
marriage ;  and  it  is  clear  therefore  that  up  to 
this  point  the  Sheriff's  decree  is  well  founded. 
But  tiie  question  remains  whether  the  pursuer  is 
entiUed  to  interest  at  the  rate  of  5  per  cent,  upon 
her  share  of  her  father's  estate  from  his  death 
to  the  date  of  her  marriage,  that  is,  from  the  year 
1878  to  1883.  The  defender  says  that  she  is 
entitled  to  credit  for  what  she  spent  in  alimenting 
the  pursuer  for  this  period,  or  at  any  rate  that  she 
is  entitled  to  set  off  against  this  claim  of  interest 
the  cost  of  maintaining  and  educating  the  pursuer 
from  1878  to  1883.  As  to  the  first  of  these  conten- 
tio'ns,  I  think  that  it  cannot  in  the  circumstances 
be  maintained ;  as  to  the  other,  I  think  the  claim 
is  good.  The  money  for  which  the  pursuer 
claims  interest  was  in  the  hands  of  her  mother, 
who  was  carrying  on  her  late  husband's  business, 
and  she  was  quite  entitled  to  set  off  against  the 
expense  of  maintaining  the  pursuer  the  interest 
of  the  pursuer's  share  of  her  father's  estate.  It 
would  have  been  a  very  different  question  if  the 
proposal  had  been  to  set  off  capital  for  such  a 
purpose.  That  could  not  have  been  done.  In 
ttae  present  case  we  have  a  daughter  living  in 


family  with  her  mother.  The  daughter  has  a 
certain  income,  and  it  is  only  reasonable  that  the 
interest  of  her  capital  should  go  to  meet  the 
expense  of  her  maintenance.  I  think,  therefore, 
that  the  finding  of  the  Sheriff  for  the  pursuer  of 
£23,  6s.  6d.  as  interest  should  be  disaUowed.  It 
is  to  be  observed  that  the  position  of  a  mother 
in  such  a  case  differs  materially  from  that  of  a 
father.  His  obligation  is  absolute  and  uncon- 
ditional He  cannot  say  that  because  his  children 
may  happen  to  have  independent  means  they 
are  bound  to  do  for  themselves  what  the  law 
imposes  upon  him  as  an  absolute  duty.  I  think 
that  the  principle  of  this  is  well  laid  down  in  the 
opinion  of  Lord  Qillies  in  the  case  of  GaU,  to 
which  we  were  referred.  "When  a  father,"  he 
-says,  "  provides  suitable  aliment  to  his  child  he 
does  not  make  a  donation.  He  only  fulfils  an 
obligation  morally  and  legally  incumbent  on 
him."  Now,  I  think  that  these  observations  do 
not  apply  to  the  case  of  a  mother.  No  doubt  she 
would  be  bound  to  aliment  her  children  if  the 
consequence  of  her  failing  to  do  so  would  be  that 
they  would  starve,  but  the  obUgation  upon  the 
father  is  much  higher  and  more  absolute  in  its 
character.  I  think,  therefore,  that  the  defender 
is  entitled  to  reimburse  herself  for  the  cost  of  her 
daughter's  maintenance  from  the  interest  of  the 
pursuer's  share  of  her  father's  estate,  and  I 
should  propose  accordingly  that  the  large  sum  of 
£32  of  interest  referred  to  in  the  Sheriff's  inter- 
locutor should  be  disallowed,  but  that  the  smaller 
sum  of  £7  should  be  allowed  to  stand. 

LoBD  MxTBE — I  am  of  the  same  opinion,  and  I 
quite  agree  with  your  Lordship  as  to  the  dis- 
tinction whioh  is  to  be  drawn  between  the  cases 
of  a  father  and  of  a  mother  as  to  their  re- 
spective liabilities  for  the  maintenance  of  their 
children.  Here  the  mother  carried  on  the  father's 
business  after  his  death,  drew  the  profits,  and 
maintained  the  family  with  the  earnings.  But  it 
has  been  shown  that  the  pursuer  in  the  present 
action  has  some  private  means  from  her  share  of 
her  father's  estate.  I  agree  with  your  Lordship 
in  thinking  that  the  £^2  of  interest  claimed  by 
the  pursuer  should  be  disallowed,  and  that  in  the 
oircumstanoes  the  defender  is  entitled  to  set 
against  this  the  cost  of  maintaining  the  pursuer 
from  her  father's  death  to  the  date  of  her 
marriage. 

LoBD  Shand — I  am  of  the  same  opinion.  As 
regards  the  claim  by  the  defender  to  retain  a 
portion  of  the  capital  of  the  pursuer  to  pay  for 
her  maintenance,  I  think  that  in  the  present  case 
that  cannot  be  allowed.  Had  the  widow  been 
left  in  poor  circumstances  and  her  children  fairly 
provided  for,  it  might  have  been  a  most  reason- 
able thing  for  her  to  have  spent  a  portion  of 
their  capital  in  maintaining  and  educating  them  ; 
but  that  is  not  the  state  of  matters  in  the  present 
case.  She  had  the  means  to  pay  for  their 
upbringing,  and  accordingly  she  cannot  be 
allowed  to  encroach  upon  their  capital  by  any 
such  claim  as  she  now  makes.  As  to  the  interest 
of  the  money  failing  to  the  children  from  their 
father's  estate,  that  is  upon  quite  a  different  foot- 
ing, and  should  be  used  for  their  maintenance 
and  education.  Even  in  a  question  with  a  father 
I  think  that  the  same  claim  might  sometimes 
fairly   be   made.      If    he   were   comparatively 
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destitute  of  means,  and  his  children  were 
possessed  of  property,  I  think  he  might  be  quite 
justified  in  using  the  interest  of  their  money  for 
their  education  and  maintenanoe. 

LoBD  Adam— I  am  of  the  same  opinion  and 
haye  nothing  to  add. 

The  Oonrt  prononnoed  the  following  inter- 
locutor : — 

"  Beoal  the  interlocutor  of  the  Sheriff  of 
date  18th  Mayl88S:  Find  in  terms  of  an 
arrangement  between  the  parties  that  the 
sum  to  be  paid  to  the  female  pursuer  as  the 
share  due  to  her  of  her  father's  personal 
estate  is  £69,  13b  :  Decern  against  the 
defenders  for  payment  of  the  said  sum  to  the 
pursuer,  with  interest  at  the  rate  of  6  per 
cent,  per  annum  on  the  said  sum  from  the 
date  of  marriage  of  the  female  poisner  till 
payment  thereof. " 

Counsel  for  Pursuers — Darling  —  Thorbom. 
Agent — Andrew  Wallace,  Solicitor. 

Oonnsel  for  Defenders  —  Oloag  —  Strachan. 
Agent — Andrew  Newlands,  S.S.O. 


Saturday,  October  81. 
FIRST     DIVISION. 

CARR    V.    THE    NORTH    BRITISH    RAILWAY 

COMPANY. 
Poor's  Soil— WTiereBeporlert  on  FiohahihBciasa 
litigandi  are  EqiwUy  Divided  in   Opinion — 
Decision  Adverse  to  Applieant  in  Sheriff  Court 
—A.  8.,  November  21,  1842. 

Where  the  reporters  on  the  probabilis  causa 

litigandi  reported  to  the  Court  that  two  of 

them  were  of  opinion  that  an  applicant  had, 

and  that  two  of  them  were  of  opinion  that 

she  had  not,  a  probabilis  eausa,  the  Court,  on 

the  ground  that  the  applicant  had  already  two 

judgments  in  the  Inferior  Court  adverse  to 

her  case,  refused  to  admit  her  to  the  benefit 

of  the  poor's  roll. 

This  was  an  action  of  damages  for  personal  injory 

raised  by  Mrs  Janet  Neilson  or  Oarr,  residing  at 

4  Qellatiy  Street,   Dundee,   against  the    North 

British  Bailway  Company. 

The  action  was  raised  in  the  Sheriff  Court  of 
Forfarshire,  and  decree  was  pronounced  both  by 
the  Sheriff-Substitnt«  and  by  the  Sheriff  in  favour 
of  the  railway  company. 

Mrs  Oarr  presented  a  note  to  the  First  Divimon 
of  the  Court  of  Session  praying  for  admission 
to  the  poor's  roll. 

On  17th  October  188S  the  Court  remitted  the 
application  to  the  reporters  on  the  probabilis  eausa 
litigandi. 

On  31st  October  the  reporters  reported  that 
they  were  equally  divided  in  opinion  upon  the 
application,  and  that  they  respectfully  left  it  to 
be  disposed  of  by  the  Court. 

The  applicant  craved  the  Oonrt  to  admit  her 
to  the  benefit  of  the  poor's  roIL 

The  railway  company  objected  to  the  applic- 
ation on  the  ground  that  not  only  were  the  re- 
porters equally  divided,  but  the  applicant  oaute  to 


the  Court  of  Session  with  two  judgments  of  the 
Inferior  Court  against  her,  and  that  in  these  cir- 
cumstances the  application  ought  to  be  refused. 

Authorities — WiUiamson,  November  21,  1863, 
2  Macph.  126  ;  Duncan  v.  Morrison,  January  16, 
1863,  1  Maoph.  257 ;  Marshall  v.  If^orth  British 
Bailway  Company,  July  31,  1881,  8  B.  939. 

Replied  for  the  applicant — The  case  of  Mar- 
shaU  favoured  the  application.  There  the  re- 
porters were  equally  divided  and  the  Court 
admitted  the  applicant  to  the  xoYL—HaUidtm, 
June  25,  1864,  2  Macph.  1288. 

At  advising — 

LoBD  PaEsismrT — I  think  that  there  is  a  very 
clear  distinction  between  this  case  and  that  of 
MarshaU,  to  which  we  were  referred.  In  Mar- 
shaU's  case  the  object  of  the  application  was  to 
enable  the  applicant  to  institute  proceedings  in 
this  Court.  The  reporters  were  equally  divided 
in  opinion  as  to  whether  the  applicant  should  or 
should  not  be  admitted  to  the  benefit  of  the  poor's 
roll,  and  we  admitted  the  applicant. 

Here  the  action  was  raised  in  the  Sheriff  Court, 
and  by  the  judgments  of  both  Sheriffs  the  de- 
fenders are  assoilzied  from  the  conclusions  of  the 
action.  The  applicant  has  therefore  obtained 
from  these  Judges  a  distinct  opinion  adverse  to 
her  claim,  i^nd  she  has  not  succeeded  in  satis^ring 
more  than  two  of  the  reporters  that  she  has  any 
case  at  alL  This  case  is  one  involving  solely  a 
question  of  fact,  and  an  adverse  decision  has 
been  given  in  the  Sheriff  Court.  I  do  not  think 
that  such  a  case  ought  to  be  carried  any  further, 
and  I  am  not  disposed  to  encourage  such  appeals. 
I  think  therefore  that  this  application  ought  to 
be  refused. 

LoBDs  Hubs,  Shahd,  and  Adah  ooneurred. 

The  Court  refused  the  application. 

Counsel    for  Applicant — MaoWatt      Agent — 

James  Forsyth,  S.S.O. 

Counsel  for  Kespondent — Dickson.  Agents — 
Millar,  Bobson,  &,  Innes,  S.S.O. 


Saturday,  October  31. 

SECOND    DIVISION. 

[Sheriff  of  Lanarkshire. 
MACLEOD   V.   THE    CALEDONIAN    RAILWAY 

COMPANY. 
Master  and  Servant — Reparation — Known  Dan- 
ger— Beleoaney — Averment  tuffldera  to  Entitle 
to  an  Issue. 

In  an  action  of  reparation  by  the  personal 
representative  of  a  workman  against  an  em- 
ployer   for  personal   injuries   resulting   in 
death,  caused  by  the  alleged  unsafe  state  of 
the  premises  on  which  the  workman  was 
employed,  averments  not  amounting  to  an 
allegation  that  not  only  did  the  master  know, 
bat  that  the  servant  was  ignorant  of  the 
danger,  Jield  relevant  and  sufficient  to  entitle 
the  pursuer  to  an  issue. 
This  was  an  action  in  the  Sheriff  Court  at  Olaa- 
gow  by  Mnrdo  Macleod,  designing  himself  as  a 
crofter  at  Portree,  a^inst  the  Caledonias  Bail  way 
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Oompany,  for  compensation  for  the  death  of  hia 
■on  Norman  Maoleod,  who  was  so  severely  injured 
on  their  prenusea  at  St  Bollox,  Glasgow,  that 
he  died  the  same  day.  The  conolosions  were 
for  payment  of  £600  at  common  law,  or  alter- 
natively for  £300  nnder  the  Employers  Liability 
Act. 

The  pnrsaer  averred  that  his  deceased  son  was 
a  labonrer  or  workman  in  the  defenders'  employ- 
ment whose  dnty  it  was  to  make  himself  generally 
useful  when  required,  and  that  at  the  time  of 
the  aooident  he  was  following  his  asnal  oocnpa- 
tion  at  their  siding  (or  as  desoribed  by  the 
defenders,  their  private  yard  or  depot)  at  St 
BoUoz. 

The  pnrsner  farther  averred — "  (Oond.  4)  Pre- 
vioag  to  22d  November  1884  the  defenders  or 
their  manager  allowed  certain  heaps  of  material, 
consisting  of  broken  waggons,  sleepers,  and  old 
iron,  to  be  accamnlated  in  proximity  to  some  of 
the  lines  of  rails  in  the  aiding  naed  as  '  lyes '  by 
the  defenders.  The  proximity  of  these  heaps  of 
mf^rial  to  the  lines  was  a  sonroe  of  danger  to 
the  workmen  engaged  in  connection  wi^  the 
traffic  on  the  said  lines.  The  defenders,  or  at 
all  events  their  manager,  were  warned  of  the 
dangers  arising  therefrom,  bat  took  no  steps  to 
remove  the  dimger  or  to  adopt  precaations  for 
the  safety  of  their  workmen.  (Cond.  5)  It  was 
part  ot  the  deceased's  duty  to  regalate  the  speed 
of  waggons  eoming  into  the  various  <  lyes '  of  de- 
fenders as  occasion  reqaired.  The  speed  was 
regalated  by  applying  a  brake  which  ia  sitaated 
at  the  Bide  of  the  waggons  for  that  parpose. 
(Cond.  6)  On  or  abont  22d  November  1884  the 
pursuer's  son,  the  deceased  Norman  Macleod, 
was  at  St  Bollox  siding  following  his  asoal  occa- 
pation.  He  was  told  by  his  foreman  to  go  to  a 
certain  line  of  rails  sitaated  abont  three  hundred 
yards  from  the  entrance  gate,  and  on  the  north 
side  of  the  'lye, 'to  regulate  the  speed  of  a  waggon 
coming  into  it.  The  waggons  were  sent  down 
the  redls.  Fnrsner's  son,  in  obedience  to  the 
order  given  to  him,  and  in  the  execution  of  hia 
daty,  went  forward  to  the  waggons  to  regalate 
their  speed,  or  to  see  that  their  speed  was  regu- 
lated. While  deceased  was  doing  this,  and  had 
his  attention  entirely  occupied  with  it,  the 
waggons  unknown  to  the  pursuer's  son  approach- 
ing one  of  the  foresaid  piles  of  wood,  pursuer's 
■on  was  caught  between  the  waggon  and  a  log  of 
wood  which  projected  quite  close  to  the  r^s, 
being  part  of  said  heap  or  pile,  and  so  severely 
omahed  between  the  log  and  the  waggon  that  he 
died  in  the  Boyal  Infirmary  on  the  same  day. 
The  deceased  was  thus  injured  through  the 
negligence  of  the  defenders,  or  those  for  whom 
they  are  responsible,  in  failing  in  their  duty  of 
■nperintendence  by  allowing  said  heaps  of  wood 
to  be  plaoed  and  to  continue  dangerously  near 
the  line,  and  also  through  the  fault  of  the 
defenders,  or  those  for  whom  they  are  respons- 
ible, in  not  seeing  that  the  ways  were  in  a 
condition  of  safety  for  the -men  working,  and 
partlcnlarly  allowing  the  said  pile  of  wood  to  be 
in  the  position  before  described."  (Oond.  7) 
The  porsner  further  averred  that  the  accident 
WB8 csased  by  the  "gross  and  onlpable  negligence 
of  the  defenders,  or  of  those  for  whom  they  are 
responsible,  in  allowing  the  heaps  of  material 
before  described  to  be  plaoed  in  a  position 
whkb  (bey  knew  or  ought  to  have  known  was 


dangerous  for  the  defenders'  servants,  and,  in 
particular,  in  allowing  any  log  to  project  from 
said  heap  to  the  line,  to  the  extreme  danger  of 
pursuer  and  his  fellow-labourers.  It  was  the 
duty  of  the  defenders,  and  their  foreman  or 
manager  entrusted  with  supervision,  to  see  that 
the  heaps  of  material  before  described  were  left 
a  safe  distance  from  the  rails,  so  that  a  man 
could  safely  walk  between  the  rails  and  the  pile 
of  wood.  It  was  also  the  duty  of  the  defenders 
to  see  that  the  ways  and  works  were  in  proper 
and  efficient  condition,  order,  and  repairj  and 
were  not  obstincted  in  any  way,  and  that  they 
were  reasonably  safe  for  the  meu  to  work  on. 
It  was  also  the  duty  of  the  defenders  to  warn  the 
pursuer's  son  and  his  fellow-workmen  that  the 
pile  of  wood  by  which  pursuer's  son  was  injured 
was  too  near  the  line,  all  which  they  failed  to  do, 
and  in  consequence  thereof  the  puisner's  son 
was  killed  in  the  manner  before  described." 

The  defenders  averred  that  deceased  was  not 
a  workman  in  the  meaning  of  the  Employers 
Liability  Act,  bat  held  the  position  of  a  foreman, 
and  was  a  person  having  snperintendence  en- 
trusted to  lum,  and  was  not  engaged  in  manoal 
labour.  They  also  averred  that  it  was  the  ordi- 
nary practice  to  store  or  deposit  the  material  in 
proximity  to  the  sidings,  and  that  that  practice 
was  well-known  to  the  deceased,  and  he  was  also 
aware  of  the  heap  in  question.  They  denied  the 
pursuer's  account  of  the  accident,  and  alleged  that 
it  was  caused  by  the  negligence  of  the  deceased 
himself  in  attempting  to  leap  on  one  of  the 
waggons. 

The  porsaer  pleaded  that  his  son  having  been 
killed  through  the  faul^  of  the  defenders  (or  of 
those  for  whom  they  were  responsible),  or  other- 
wise through  the  fault  of  a  servant  of  the  defen- 
ders, while  in  the  exercise  of  superintendence 
entrusted  to  him,  and  also  their  fault  in  failing  to 
keep  their  ways  and  works  in  safe  and  proper 
condition,  he  was  entitled  to  damages. 

The  defenders  pleaded,  inter  aim,  that  (1)  the 
pursuer's  averments  were  irrelevant  and  insoffi- 
cient  to  support  the  conclusions  of  this  action. 

The  Sheriff-Substitute  (Spens)  sustained  the 
first  plea-in-law  for  the  defenders  and  dismissed 
the  action. 

' '  Note.  — In  the  recent  English  case  of  Qriffltkt 
against  Thg  London  and  8t  KaiheriTie  Doekt 
Oompanjf  it  was  held  in  the  Court  of  Appeal, 
affirming  the  judgment  of  the  Queen's  Bench 
Division  (IS  L.B.  269),  that  'in  an  action  of 
negligence  brought  by  a  servant  against  his  master 
for  personal  injury  resulting  from  the  unsafe  state 
of  the  premises  upon  which  the  servant  was  em- 
ployed, the  statement  of  claim  must  allege  not 
only  that  the  master  knew,  but  that  the  servant 
was  ignorant,  of  the  danger. '  This  raises  more  a 
question  of  pleading  than  an  actnal  ruling  on  a 
point  of  law.  I  should  hesitate  to  say  that  an 
action  must  be  dismissed  on  the  ground  that  there 
was  no  averment  that  a  pursuer  claiming  repar- 
ation for  bodily  injury  was  ignorant  of  the  danger 
which  he  was  running  at  the  time  of  the  accident 
complained  of  ;  but  whether  there  be  any  differ- 
ence between  the  law  of  Scotland  and  that  of 
England  on  this  point  is  not,  I  think,  necessary  to 
be  determined  here.  I  take  it  to  be  the  law  of 
both  countries  that  a  servant  who  works  on  in  a 
particular  employment  in  the  face  of  a  patent 
risk,  and  sustains  injury  through  such  danger,  is 
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barred  from  reeoTering  damage.  In  the  same 
way  also  the  representatives  of  a  person  deceased 
of  foil  age,  who  has  met  his  death  by  a  risk  which 
he  knew  was  incident  to  the  employment,  are  also 
barred  from  recovering  damages.  I  do  not  need 
to  quote  antbority  with  reference  to  these  proposi- 
tions. No  doubt  in  moat  of  the  cases  having  a 
bearing  upon  this  point  the  cases  went  to  proof, 
but  if  the  state  of  matters  as  disclosed  on  the 
record  shews  that  the  deceased  in  this  case  was 
working  in  the  knowledge  of  a  patent  risk,  and 
that  he  met  his  death  in  connection  with  that 
patent  risk,  it  must  be  held  that  he  accepted  a 
risk  incident  to  the  employment,  and  that  his 
representative's  claim  against  his  employers  is 
barred. 

"Now,  what  is  the  state  of  matters  as  disclosed 
upon  the  record?  It  appears  that  the  pursuer's 
son  was  and  had  been  for  twenty  years  employed 
on  the  defenders'  railway.  It  is  stated  that  the 
deoease^  was  on  the  day  of  liis  death  working  at 
his  usual  occupation  in  the  service  of  defenders. 
It  is  then  averred  some  waggons  were  sent  down 
one  of  the  sidings  by  a  push  from  an  engine,  and 
it  became  necessary  for  him  to  apply  the  brake  in 
order  to  stop  them  at  a  particiUar  place.  He 
went  forward  to  the  waggons  for  that  purpose, 
when  they  were  proceeding  at  a  slow  speed,  and 
walking  eJongside  of  them,  endeavouring  to  apply 
the  brake  in  the  usual  way,  the  waggons  ap- 
proached one  of  the  piles  of  material  which  pro- 
jected to  within  six  inches  of  the  rails,, and  he 
was  caught  between  the  waggon  and  the  wood, 
and  crushed.  Then  in  article  4  is  described  the 
nature  of  heaps  referred  to.  It  is  there  stated, 
that  soma  time  previous  to  November  1884  (being 
the  date  of  the  accident)  it  wtui  observed  by  a 
number  of  the  men  employed  at  St  BoUox 
that  certain  heaps  of  material,  consisting  of 
broken  waggons,  sleepers,  and  old  iron,  for  the 
most  part,  had  been  built  at  the  very  edge  of  the 
line,  80  tiiat  the  waggons  and  the  line  nearly 
grazed  them,  and  in  some  cases  were  actually 
oanght  by  such  projecting  materiaL  In  the  6th 
article  of  the  condescendence  it  is  set  forth  that  it 
was  the  duty  of  the  deceased  to  regulate  the  speed 
of  the  waggons  shunted  in  the  proximity  of  these 
heaps  of  materials  (at  least  so  I  read  the  article). 
In  tiiese  circumstances  as  set  forth  it  appears  to 
me  that  the  deceased  must  have  known  that  there 
was  a  risk  to  his  life  if  he  got  between  the  wag- 
gons and  this  patent  heap  of  materials ;  no  doubt 
it  was  in  a  moment  of  f  orgetf  nlness,  and  when  oc- 
cupied with  his  work,  that  the  accident  happened, 
but  still,  as  matter  of  law,  the  risk  being  a  patent 
one  and  in  his  knowledge,  it  must  be  held  that 
in  accepting  the  employment  he  undertook  the 
risk  as  one  incident  to  it.  It  therefore  does  not 
seem  to  me  that  the  case  should  go  further.  It 
tlte  pursuer  proved  all  that  is  set  forth  in  his  con- 
descendence, I  still  think  the  result  would  be  the 
same.  I  have  accordingly  dismissed  the  action 
at  this  stage,  though  not  npon  the  authority  of 
the  English  case  referred  to,  but  on  the  general 
rule  of  law  referred  to  above." 

The  Sheriff  (Oiask)  on  appeal  recalled  the 
Sheriff-Substitute's  interlocutor  and  allowed  a 
proof. 

The  pnrsaer  appealed  to  the  Court  of  Session 
for  jury  trial,  and  proposed  the  following  issue— 
"Whether,  on  or  about  22d  November  1884, 
Norman  Maoleod,  son  of  the  pursuer,  while  in 


the  employment  of  the  defenders  at  Saint  Bollox 
siding,  Glasgow,  was,  through  the  fault  of  the 
defenders,  or  of  those  for  whom  they  are  respons- 
ible, crushed  between  a  waggon  and  a  pile  of 
wood,  or  a  log  or  logs  projecting  from  a  pile  of 
wood,  and  thereby  sustained  injuries,  from  the 
effects  of  which  he  died  on  the  same  day,  to  the 
loss,  injury,  and  damage  of  the  pursuer.  Dam- 
ages laid  at  common  law  at  £500,  or  under  the 
Employers  Liability  Act  at  £800." 

The  defenders  objected  to  any  issue  being 
allowed  founding  on  the  case  of  OriffU?u  as 
quoted  in  the  Sheriff-Substitute's  note. 

At  advising — 

LoBD  YouNO  —  Notwithstanding  the  reasons 
which  Mr  Johnstone  has  stated  to  the  Court,  I 
think  we  have  no  alternative  but  to  send  this  case 
to  trial,  for  the  pursuer  may  then  prove  many 
facts  and  circumstances  which  are  not  set  forUi 
on  this  record,  and  I  cannot  with  th'e  least 
approach  to  satisfaction  say  from  what  is  here  set 
forth  that  he  may  not  present  a  case  which  would 
entitle  him  to  a  verdict  on  his  issue.  I  therefore 
think  we  should  sen^  the  case  to  trial. 

LosD  CRAiaBii<L — I  think  there  are  statements 
in  the  sixth  article  of  the  condescendence  which 
would  differentiate  the  case  from  that  which  has 
been  cited  from  the  English  Courts.  There  is 
an  allegation  that  the  waggon  approached  the 
place  of  danger  while  the  pursuer's  son  was 
unaware  of  it,  the  suggestion  being  that  he  was 
occupied  with  his  duties,  or  his  attention  drawn 
away  from  the  approaching  object.  I  think  that 
is  a  speciality  of  this  case  which  would  have 
overcome  the  difficulty  of  the  English  Courts  in 
the  case  cited.  I  am  dear  that  the  case  should 
go  to  trial. 

LoBD  BuTHEBFiTBD  Oi.iXK  Concurred. 

'     The  LoBD  JnsncB-Ci.BiiK  was  absent. 

The  Court  approved  of  the  issue  and  remitttd 
the  case  to  Lord  M'Laren  for  trial. 

Coimsel  for  Pursuer  (Appellant) — A.  3.  Young 
— Orr.    Agents — ^Liddle  &  Lawson,  S.S.O. 

Counsel  for  Defender  (Respondent)  — D.-F. 
Balfour,  Q.O. — B.  Johnstone.  Agents— Hope, 
Mann,  &  Kirk,  W.S. 


Saturday,  October  31. 
SECOND    DIVISION. 

SPECIAL  CASE  FOR  DONALDSOn's   AND 
orphan's  HOSPITALS. 
Tnut— Charitable  Foundation — Bdueational  En- 
dovmtnU  (Scotland)  Aet  1882  (45  and  46  Viet, 
e.    69) — Donaldton't,    John     Watton't,    and 
Orphan*'  HotpOalt,  Scheme  fir  Amalgamation 
of—Diiereiion  of  OommiMioner* — tlltra  Vires. 
The  Educational  Endowments  Aot  1882 
gives  the  Commissioners  thereby  appointed 
power  in  framing  schemes  under  the  Act  to 
divert  from  the  purposes  of  free  elementaiy 
education  funds  pre'riouslyappliciible  thereto^ 
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only  to  the  extent  to  which  snch  funds  are 
manifestly  in  excess  of  the  requirements  of 
the  locality  to  which  they  belong.  Held  in 
a  Special  Case  bronght  to  settle  whether  a 
scheme  was  within  the  scope  of  the  Act,  that 
the  question  of  fact  whether  the  funds  were 
manifestly  in  excess  of  the  requirements  of 
the  locality  was  one  entirely  within  the  dis- 
cretion of  the  Commissioners. 

Nature  of  a  scheme  for  the  administration 
of  certain  education  endowments,  which 
though  making  great  changes  therein,  was 
held  not  ultra  viret  of  the  Oommissioners 
nnder  the  Educational  Endowments  Act  nor 
contrary  to  law. 
The  Commissioners  appointed  under  the  Educa- 
tional Endowments  (Scotland)  Act  1882  (45  and 
46  Vict.  c.  59)  sabmitted  to  the  Scottish  Educa- 
tion Department  a  Scheme  for  providing  for  the 
administration  of  Donaldson'sHospital,  theOrphan 
Hospital,  and  John  Watson's  Institution,  all  in 
Edinburgh,  and  the  scheme  was  pubUshed  b; 
the  Department  as  required  by  section  26.  The 
scheme  proposed  to  amalgamate  the  institutions. 
The  cases  now  reported  were  cases  presented  by 
the  goyerning  bodies  on  the  one  part  and  the 
Commissioners  on  the  other,  to  have  the  objec- 
tions made  by  the  former  to  the  scheme  decided. 
Section  1  of  the  Act  provided  as  follows — " '  Edu- 
cational endowment'  shall  mean  any  property, 
heritable  or  moyeable,  dedicated  to  charitable 
nses,  and  which  has  been  applied  or  is  applicable 
in  whole  or  in  part,  whether  by  the  declared 
intention  of  the  founder  or  the  consent  of  the 
goreming  body,  or  by  custom  or  otherwis9,  to 
educational  purposes,  but  shall  not,  except  with 
the  consent  of  the  governing  body,  include  the 
funds,  whether  capital  or  revenue,  of  any  incor- 
poration or  society  contributed  or  paid  by  the 
members  of  such  incorporation  or  society  by 
way  of  entry-moneys  or  other  fixed  or  stated 
payments,  nor  burgess  fines  paid  to  any  such 
incorporation  or  corporate  society  except  as  here- 
after provided.  '  (joreming  body '  shall  mean 
the  managers,  governors,  or  trustees  of  any 
endowment  or  other  persons  having  the  adminis- 
tration of  the  revenues  thereof." 

Section  4  of  the  Act  provides  for  the  appoint- 
ment of  Conunissioners,  and  by  section  6  it  is 
enacted — "  Subject  to  the  provisions  hereinafter 
contained  the  Oonmiissoners  shall  have  power  to 
prepare  drafts  of  schemes  for  the  future  govem- 
ment^d  management  of  educational  endowment, 
which  schemes  may  provide  for  altering  the 
conditions  and  provisions  of  such  endowments, 
including  the  powers  of  investing  the  funds 
thereof,  or  amalgamating,  combining,  or  dividing 
sach  endowments,  or  altering  the  constitution  of 
the  governing  bodies  thereof,  or  uniting  two  or 
more  existing  governing  bodies,  or  establishing 
new  governing  bodies  with  such  powers  as  shall 
seem  necessary,  and  to  insert  in  such  schemes 
clauses  incorporating  the  governing  bodies, 
whether  new  or  old." 

Section  7  provides  that  "Subject  to  the  pro- 
visiona  of  this  Act  it  shall  be  the  duty  of  the 
Commissioners  in  reorganising  as  aforesaid  edu- 
cational endowments  to  have  special  regard  to 
making  provision  for  secondary  or  higher  or 
technical  education  in  public  schools  or  otherwise 
in  those  localities  to  which  the  endowments 
seveially  belong,  or  in  such  manner  as  to  secure 


to  the  inhabitants  of  those  localities  the  benefit 
of  such  endowment,  and  if  the  Commissioners 
think  fit  they  may  provide  for  the  establishing 
or  aiding  of  industrial  museums  and  libraries ; 
provided  that  nothing  in  this  Act  contained  shall 
be  taken  to  compel  the  Commissioners  to  restrict 
any  bursary,  exhibition,  scholarship,  or  other 
educational  benefit  attached  to  or  tenable  at  any 
educational  institution  to  the  children  of  persons 
resident  in  the  locality  where  that  insUtntion 
exists. " 

Section  8  provides  that  "This  Act  shall  not 
apply  (1)  To  any  educational  endowment  given 
either  by  present  gift  made  subsequently  to  the 
passing  of  the  Education  (Scotland)  Act  1872,  or 
by  the  will  of  a  testator  who  died  subsequently 
to  the  passing  of  the  said  Act."  .  .  .  Andbysec* 
tion  9  it  is  further  provided  that  "Where  part  of 
an  endowment  has  been  given  before  the  passing 
of  the  Education  (Scotland)  Act  1872,  and  another 
part  has  been  given  subsequently  to  the  passing 
of  the  said  Act,  and  the  two  portions  cannot  in  the 
opinion  of  the  Commissioners  be  conveniently 
separated  from  each  other,  the  date  of  the  older 
part  of  the  endowment  shall  be  held  to  be  the 
date  of  the  endowment." 

Section  10  provides— "Where  any  part  of  an 
endowment  is  an  educational  endowment  within 
the  meaning  of  this  Act,  and  part  of  it  is  applic- 
able or  applied  to  other  charitable  purposes,  the 
scheme  shall  be  in  conformity  with  the  following 
provisions  (except  so  far  as  the  governing  body  of 
such  endowment  assent  to  the  scheme  departing 
therefrom)  ...  (3)  If  the  proportion  applicable 
to  other  charitable  uses  amounts  to  or  exceeds 
one-half  of  the  whole  of  the  endowment,  the 
governing  body  of  such  endowment  existing  at 
the  date  of  the  scheme  shall,  so  far  as  regards 
its  non-educational  purposes,  remain  unaltered 
by  the  scheme." 

Section  12  provides — "For  the  purposes  and 
subject  to  the  provisions  of  this  Act  endowments 
for  the  payment  of  apprenticeship  fees,  or  for 
the  advancement  in  life,  or  for  the  maintenance 
or  clothing,  or  otherwise  for  the  benefit  of  poor 
children,  and  the  funds  and  property  of  the 
Society  in  Scotland  for  Propagating  Christian 
Knowledge  so  far  as  applicable  or  applied  to 
educational  purposes,  shall  be  deemed  to  be  and 
may  be  dealt  with  as  educational  endowments." 

Section  13  provides — "In  framing  schemes 
the  Commissioners  shall  save  or  shall  make  due 
compensation  for  the  vested  interests  of  indivi- 
duals holding  any  ofBce,  place,  employment, 
pension,  compensation  allowance,  bursary,  or 
emolument  under  or  arising  out  of  the  educa- 
tional or  any  other  endowment  at  the  date  of  the 
passing  of  this  Act,  and  shall  provide  that  no 
funds  now  applied  in  terms  of  the  founders' 
directions  to  free  elementary  education  shall  be 
diverted  to  any  other  purpose,  except  to  the  ex- 
tent to  which  such  funds  are  manifestly  in  excess  of 
the  requirements  for  the  purpose  of  free  elemen- 
tary education  of  the  localities  to  which  they  be- 
long, 'Elementaryeducation'shall  mean  such  edu- 
cation as  may  be  given  in  the  State-aided  schools 
of  Scotland  pursuant  to  the  provisions  of  the 
Educational  (Scotland)  Act  1872,  and  in  terms  of 
the  minutes  of  the  Scotch  Education  Depart- 
ment in  force  for  the  time  being  with  respect  to 
the  administration  of  the  FarUamentary  grant 
for  pnblic  ednoatioo." 
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Section  15  proTides — "In  framing  schemes  it 
shall  be  the  dnty  of  the  Commissioners,  with  re- 
spect alike  to  the  constitntiou  of  the  governing 
body  and  to  educational  provisions,  to  have  re- 
gard to  the  spirit  of  founders'  intentions,  and  in 
every  scheme  which  abolishes  or  modifies  any 
privileges  or  educational  advantages  to  which  a 
particular  class  of  persons  is  entitled,  whether  as 
inhabitants  of  a  particular  area  or  as  belonging 
to  a  particular  class  in  Ufe  or  otherwise,  they  shall 
have  regard  to  the  educational  interests  of  such 
class  of  persons :  Provided  always  that  where  the 
fonnder  of  any  educational  endowment  has  ex- 
pressly provided  for  the  education  of  children 
belonging  to  the  poorer  classes,  either  generally 
or  within  a  particular  area,  or  otherwise  for  their 
benefit,  such  endowment  for  such  education,  or 
otherwise  for  their  benefit,  shall  continue,  so  far 
as  requisite,  to  be  applied  for  the  benefit  of  such 
children." 

The  history  of  Donaldson's  Hospital  is  as 
follows : — James  Donaldson,  Esq,  of  Broughton 
Hall,  died  in  1830,  and  by  his  will  bequeathed 
his  whole  property  "  to  build  and  found  an 
hospital  for  boys  and  girls,  to  be  called  Donald- 
son^ Hospital,  preferring  those  of  the  name  of 
Donaldson  and  Marshall — to  be  after  the  plan  of 
the  Orphan  Hospital  in  Edinburgh,  and  Jolm  Wat- 
son's Hospital" — and  he  appointed  certain  gentle- 
men "to  be  trustees  for  executing  this  will,  and 
also  for  the  Hospital. "  They  accepted  the  trust, 
and  in  1833  the  Hospital  was  built  with  accommo- 
dation for  about  200  boys  and  200  girls.  On  22d 
November  1844  the  surviving  trustees  executed 
a  deed  of  constitution  for  Donaldson's  Hospital, 
by  which  the  whole  management  was  devolved 
upon  27  persons  as  managers  and  governors, 
twelve  of  whom  were  appointed  in  virtue  of  the 
offices  they  held,  the  remainder  being  appointed 
nominatim  as  persons  of  good  professional  and 
social  standing.  The  heritable  property  was 
vested  in  five  trustees  named.  The  deed  further 
empowered  the  Governors  to  admit  from  time  to 
time  such  a  number  of  poor  children,  one-half 
boys  and  the  other  girls,  as  the  funds  might 
suffice  at  the  time  to  maintain  and  educate,  of 
which  the  Governors  should  be  sole  judges,  and 
in  such  manner  as  the  Governors  should  decide, 
but  no  child  was  to  be  admitted  to  the  charity 
whose  parents  conld  maintain  him  or  her.  The  age 
of  admission  was  fixed  at  six  as  a  minimum  and 
nine  as  a  maximum,  and  no  child  was  to  remain 
after  fourteen.  A  preference  for  admission  was 
given  to,  first,  poor  children  of  the  name  of 
Donaldson  and  Marshall,  and  second,  snch  child- 
ren as  appeared  to  the  majority  of  the  Governors 
most  destitute. 

In  1848  it  was  resolved  to  set  apart  a  portion 
of  the  Hospital  for  deaf  and  dumb  children  in 
both  sexes  who  were  destitute. 

In  1850  the  Hospital  was  opened,  and  has  since 
been  managed  under  the  deeds  of  constitution, 
the  Governors  from  time  to  time  framing  bye-laws 
according  as  they  judged  them  to  be  in  accord- 
ance with  the  true  Intent  of  the  deed  and  the 
will  of  the  founder.  The  total  number  of  child- 
ren boarded  had  on  an  average  been  above  200, 
and  these  were  drawn  from  all  parts  of  Scotland, 
the  number  of  applicants  as  hearing  children  hav- 
ing always  been  much  in  excess  of  the  number 
of  vacancies.  Five-sixths  of  those  received  were 
fatherless  children.     The  free  elementary  educa- 


tion given  included  such  branches  as  were  likely 
to  fit  the  children  to  be  useful  artisans  or  ser- 
vants, and  the  Governors  received  satisfactory 
assurances  of  the  success  of  this  education. 

Down  to  1869  there  were  only  70  deaf-mutes 
in  the  Hospital,  but  the  number  was  augmented, 
after  formal  inquiry,  to  119,  with  a  resnlt  satis- 
factory to  the  Governors,  who  were  satisfied  that 
the  combination  of  hearing  children  with  the 
deaf-mutes  acted  beneficially  on  both  classes. 
The  free  annual  income  was  £8700. 

The  history  of  the  Orphan  Hospital  is  as  fol- 
lows : — It  owed  its  origin  to  the  exertions  of  Mr 
Andrew  Gairdner,  private  contributions,  and  a 
collection  made  in  the  Edinburgh  churches.  In 
1734  it  was  built  on  the  ground  immediately  ad- 
joining the  old  Trinity  College  Church.  In  1739, 
when  Mr  Gairdner  died,  there  were  74  orphans 
maintained  and  educated.  In  1 742  letters-patent 
were  granted  by  George  IL,  which,  proceeding 
on  the  narrative  that  "  there  were  great  numbers 
of  children  orphans  whose  parents  cannot  bear 
tlie  charges  of  their  education,"  and  that  certain 
fands  had  been  agreed  "to  be  applied  for  de- 
fraying the  charge  of  maintaining  them,"  &c., 
incorporated  certain  persons  under  the  title 
of  "The  Orphan  Hospital  and  Workhouse 
at  Edinburgh,"  with  power  to  make  bye-laws, 
Jbc,  for  the  government  of  the  Hospital,  and 
to  elect  such  persons  as  they  chose,  and  who 
should  be  contributors  to  the  institution.  At 
the  date  of  these  Cases  the  corporation  numbered 
90.  There  was  a  further  power  given  to  them  to 
elect  15  managers.  By  bye-law  15  it  was  pro- 
vided that  if  any  person  gave  a  benefaction  of 
£200  sterling  to  the  corporation,  and  desired  to 
present  a  child  to  the  Hospital,  any  quarterly 
meeting  might  give  such  benefactor  and  his  heirs 
a  perpetual  right  of  presentation,  and  when  such 
child  was  removed  from  the  Hospital  a  similar 
right  to  present  another  child,  but  reserving 
power  to  the  corporation  to  redeem  the  right  on 
repayment  of  the  £200.  These  rights  were  subse- 
quently granted  on  payment  of  £500,  and  of  them 
there  were,  at  the  date  of  this  Case,  1 8,  conferring 
rightsto present  33  children.  Of  thisnumber  there 
were  24  in  the  Hospital  at  the  date  of  this  Case. 
Of  these  rights  3  had  been  acquired  since  1872. 
For  some  years  a  system  bad  been  in  force 
of  admitting  boarders  to  the  Hospital — orphans 
whose  friends  are  able  to  contribute  towards  their 
support,  £16  being  paid  for  a  boy  and  £14  for  a 
girl.  'The  number  of  children  in  the  Hospital 
was  95 — 59  boys  and  36  girls — 59  foundationers 
and  36  boarders.  Gifts,  bequests,  and  legacies  had 
been  received  since  1872  to  the  amount  of  abont 
£10,000,  while  the  funds  had  doubled  in  the  last 
sixty  years.  The  sum  of  £10,000  would,  in  the 
opinion  of  the  Governors,  be  adequate  on  the 
boarding-out  system  to  secure  snbstuitial  benefits 
in  the  way  of  education,  &o.,  for  the  class  of 
children  for  which  the  money  was  subscribed. 

"John  Watson's  Institution"  was  built  and 
opened  in  1828  for  boys  and  girls  of  the  destitute 
class,  and  owed  its  origin  to  the  will  of  John 
Watson,  W.S.,  Edinburgh,  who  died  in  1769, 
leaving  £5000  to  trustees  to  be  applied  as  they 
should  think  right  "for  pious  uses."  It  was  in 
1822  organised  by  a  scheme  obtained  by  Act  of 
Parliament  (3  Geo.  IV.  cap.  23) — which  scheme 
provided  for  purchasing  ground  fOr  building 
and  endowing  an  institution  in  or  near  Edinburgh 
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for  the  nudntenanoe  and  education  of  destitute 
ohildten,  and  bringing  them  np  to  be  nsefol 
members  of  society. 

In  the  scheme  drawn  up  by  the  Commissioners, 
in  which  (as  already  narrated)  it  was  proposed  to 
amalgamate  the  three  institutions,  the  following 
alterations  on  the  existing  state  of  affairs  was 
contemplated— Section  3  provided  for  the  con- 
stitution and  election  of  a  new  governing  body, 
to  consist  of  21  persons.  Section  23  provided 
that  within  two  years  after  the  date  of  the  scheme 
the  governors  were  to  discontinne  the  existing 
hospitals  and  schools  in  the  three  institutions ;  no 
new  foundationers  were  to  be  elected  to  the 
Orphans'  and  Watson's  Hospitals,  and  only  deaf 
mutes  were  to  be  admitted  as  fouudatiouerB  at 
Donaldson's.  Section  21  provided  that  the 
governors  should  have  power  to  board  out,  the 
boys  on  the  foundation  of  Watson's,  the  ohildren 
on  the  foundation  of  the  Orphan,  and  the 
children  other  than  deaf-mutes  on  the  foundation 
of  Donaldson's  Hospitals  respectively,  and  to 
pay  for  them  for  the  time  during  which  they 
would  have  remained  as  foundationers  such  a 
sum  as  they  deemed  sufficient  for  maintenance, 
&a.,  and  also  to  pay  for  their  education  during 
that  period  at  such  schools  as  they  thought 
proper.  Section  27  provided  that  the  governors 
should  establish  and  maintain  an  hospital  and 
school  within  the  buildings  of  the  Orphan  Hos- 
pital. Section  28  provided  that  they  night 
borrow  money,  and  expend  annually  up  to  £5000, 
for  the  maintenance  of  the  school  and  hospital. . 
By  section  29  they  were  empowered  to  transfer 
to  the  hospital  the  deaf-mutes  in  Donaldson's, 
charging  for  their  maintenance  and  education 
a  sum  which  they  considered  reasonable  and 
parents  able  to  pay.  By  section  30  it  was  pro- 
vided that  the  deaf-mute  children  were  to  be  ad- 
mitted from  seven  to  nine  years  of  age,  though  the 
governors  might  admit  them  up  to  eleven  if  they 
■aw  fit.  The  applicants  were  to  be  approved  by 
the  governors,  and  ohildren  were  to  be  rejected 
whose  state  of  health  or  constitution  made  their 
admission  undesirable.  Section  31  provided  that 
they  were  not  to  remain  in  the  hospital  as 
boarders  after  fourteen  years  old.  Section  32 
empowered  the  governors  to  establish  classes  for 
deaf-mutes  above  fourteen  in  or  ont  of  the 
hospital,  admitting  to  such  classes  children  desti- 
tute and  showing  special  aptitude,  and  in  case  of 
necessity  making  an  allowance  of  £20  for  each 
ehild,  the  limit  of  age  for  this  privilege  being 
fixed  at  eighteen,  and  no  further  payment  to  be 
made  for  any  child  whose  progress  was  not 
■atisfiustory.  By  section  33,  60  children,  selected 
by  the  new  governing  body,  were  to  be  entered 
on  the  foundation,  not  being  deaf-mutes  but 
orphans  and  destitute,  and  after  they  had  passed 
an  examination  equal  to  the  standard  suitable  to 
their  ages.  If  the  candidates  exceeded  the  vacan- 
cies, regard  was  to  be  shov^n  to  merit  as  ascer- 
tained by  the  examinatioa  They  were  to  be 
boarded  ont,  but  the  governors  might,  if  they 
thought  right,  acquire  a  house  for  their  accom- 
modation. By  section  34  day-scholars  might  be 
admitted  (either  hearing  children  or  deaf  mutes), 
on 'payment  of  fees. 

By  sections  41  and  42  a  school  was  to  be  estab- 
lished for  girls  in  Donaldson's  Hospital,  and  power 
was  given  to  borrow  money  and  expend  up  to 
£3000  annually  on  the  maintenance  of  the  school 


By  section  43,  the  school  was  to  consist  of  a 
secondary  and  a  primary  department,  the  gover- 
nors being  empowered  to  discontinue  the  primary 
if  it  should  appear  expedient  that  the  school  should 
bedevotedwhoUytohigherinstruction.  By  section 
44  the  children  were  to  be  admitted  after  examina- 
tion. By  sections  45  and  46  it  was  prescribed  that 
in  the  primary  department  the  highest  classes 
were  to  be  those  suitable  for  ohildren  in  the  6th 
Standard  of  the  present  Scottish  Code,  and  in  the 
secondary  the  subjects  included  reading,  writing, 
arithmetic,  Latin,  German,  French,  needlework, 
pianoforte,  cookery,  <fcc.,  Ac.  By  section  47 
fees  were  to  be  charged  in  both  departments  to 
cover  the  cost  of  education.  Section  55  provided 
that  fifty  girls,  orphans  or  needful  of  assistance, 
should,  after  examination,  be  entered  on  the 
foundation,  regard  to  merit  at  the  examination 
being  had  if  the  candidates  should  be  more 
numerous  than  the  vacancies.  Section  66 
fixed  a  sum  of  not  more  than  £300  to  be  applied 
for  maintenance  of  the  most  necessitous  of  the 
foundationers.  By  section  57  an  annual  sum  of 
£500  was  to  be  applied  in  establishing  competi- 
tive bursaries  of  £10  value,  with  free  education 
for  a  period  of  not  more  than  three  years  among 
girls  whose  parents  could  not  afford  to  give 
them  higher  education,  and  who  were  pupils  in 
the  primary  department  or  at  State-aided  schools, 
and  hod  passed  the  5th  Standard,  or  who  were  on 
the  foundation  under  section  33.  By  section  68 
higher  bursaries  were  established  in  the  school, 
to  be  awarded  by  competitive  examination.  By 
section  59  a  sum  of  £500  might  be  applied  in 
establishing  bursaries  for  the  higher  education  of 
girls,  to  be  awarded  competitively  among  pupils 
attending  Donaldson's  School  Section  60  pro- 
vided that  bursaries,  each  of  £10  yearly  value, 
should  be  awarded  by  competitive  examination 
among  boys  and  girls  attending  State-aided 
schools  through  Scotland,  outside  Edinburgh, 
who  bad  passed  the  6th  Standard  and  whose 
parents  could  not  afford  to  give  them  a  higher 
education,  to  be  tenable  for  three  years  at 
Donaldson's  School  or  any  other  school  approved 
by  the  governors. 

Two  Special  Cases  were  presented  to  the 
Second  Division  of  the  Court  of  Session  by  the 
governing  body  of  Donaldson's  Hospital  as  iirst 
parties  and  the  Educational  Endowments  Com- 
missioners as  the  second  parties  in  the  one  cose, 
and  by  the  governing  body  of  the  Orphan  Hos- 
pital as  the  first  parties  and  the  Commissioners  as 
the  second  parties  in  the  other  case,  on  the  ground 
that  the  scheme  was  not  witliin  the  scope  or  made 
in  conformity  with  the  Educational  Endowments 
(Scotland)  Act  1882.  The  Cases  were  presented 
under  the  80th  and  31st  sections  of  the  Act, 
which  provides,  inter  alia,  that  if  the  governing 
body  of  any  endowment  to  which  a  scheme 
relates  feels  aggrieved  by  the  scheme  on  the 
ground  that  it  is  not  within  the  scope  of  or  made 
in  conformity  with  the  Act,  such  body  may  sub- 
mit a  Case  to  the  Conrt  of  Session,  to  which  the 
Commissioners  may  be  parties,  for  the  opinion  of 
the  Court  on  the  question  therein  stated,  and  if 
the  Court  is  of  opinion  that  the  scheme  is  con- 
trary to  law  on  any  of  the  grounds  in  this  section 
mentioned,  the  Scotch  Education  Department 
shall  not  approve  thereof,  but  may  remit  it  to  the 
Commissioners.  The judgmentof  the  Conrtof  Ses- 
siou  is  to  be  final,  and  the  Conrt  may  direct  Uie 
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expenses  to  be  paid  OTit  of  the  fands  of  the 
edncational  endowment  to  which  the  proceeding 
relates. 

In  the  Case  for  Donaldson's  Hospital  the  first 
parties,  the  Goremors,  contended  : — ^^"(1)  That 
the  scheme  ia  not  warranted  by  and  is  contrary  to 
section  6  of  the  Act,  in  respect  that  it  proposes 
the  extinction  of  the  existing  governing  body  ;  (2) 
that  the  scheme  is  contrary  to  the  provisions  of 
section  18  of  the  Act,  in  respect  that  it  involves  a 
diversion  of  funds  now  applied,  in  terms  of  the 
founder's  directions,  to  free  elementary  education, 
such  funds  not  being  manifestly  in  excess,  and 
indeed  being  manifestly  not  in  excess,  of  the 
reqpirements  of  the  localities  to  which  they 
belong ;  and  (3)  that  the  scheme  is  contrary  to 
the  provisions  of  section  15  of  the  Act,  as  being 
framed  in  disregard  of  both  the  spirit  and  the 
letter  of  the  founder's  intentions,  and  in  par- 
ticular of  the  express  instruction  'to  build  and 
found  an  hospital  for  boys  and  girls,'  and  also  as 
failing  to  satisfy  the  other  requirements  of  that 
section." 

The  Oommissioners  contended  that  the  said 
scheme  is  within  the  scope  of  the  Act;  that  it  is 
not  contrary  to  any  of  the  provisions  of  the  said 
sections ;  and  generally  is  framed  in  conformity 
with  the  whole  provisions  of  the  Act. 

In  the  Case  for  the  Orphan  Hospital  the  first 
parties  (Governors)  contended: — "(1)  That  the 
property  of  the  Orphan  Hospital  is  not  an  educa- 
tional endowment  within  the  meaning  of  the  Act 
as  defined  by  sections  1  and  12.  (2)  That  in  any 
case  that  proportion  of  the  funds  of  the  Hospital 
which  has  been  contributed  as  a  condition  of  mem- 
bership, or  in  consideration  of  rights  of  presenta- 
tion, falls  within  the  exception  stated  in  section  1 
of  the  said  Act,  and  cannot  be  dealt  with  as  ednca- 
tional endowments.  (8)  That  in  any  case  the  large 
snm  of  money  gifted  to  the  Hospital  since  1872, 
or  received  from  testators  dying  since  that  date, 
or  yet  to  be  received  on  the  expiry  of  liferents, 
is  excluded  from  the  operation  of  tiie  said  Act  in 
terms  of  section  8.  There  is  nothing  to  prevent 
the  convenient  separation  of  this  sum  from  the 
other  part  of  the  endowment,  and  section  9  of 
the  said  Act  does  not  apply.  (4)  That  the  pro- 
posed extinction  of  the  existing  governing  body 
of  the  Hospital  is  not  warranted  by  section  6  of 
the  said  Act  (which  while  it  authorises  the 
amalgamation,  combining,  or  dividing  of  endow- 
ment, does  not  warrant  the  total  abolition  of  a 
governing  body,  bat  only  the  alteration  of  its 
constitution,  or  the  uniting  of  two  or  more  exist- 
ing governing  bodies,  or  the  establishing  of  new 
governing  bodies — this  last  claase  being  plainly 
applicable  to  the  case  of  the  dividing  of  an 
endowment).  (5)  That  the  proposed  extinction 
of  the  existing  governing  body  is  contrary  to 
section  10  of  the  said  Act,  subsection  8,  the 
proportion  of  the  funds  applicable  to  charitable 
uses  other  than  education  amounting  to  or  exceed- 
ing one-half  of  the  whole  endowment.  (6)  That 
the  scheme  does  not  have  regard  to  the  educa- 
tional interests  of  the  particular  class  of  persons 
hitherto  benefited  by  the  institution,  and  is  con- 
trary to  the  provisions  of  section  15  of  the  said 
Act" 

The  Oommissioners  as  second  parties  contended 
— "That  the  whole  property  of  the  Orphan  Hos- 
pital is  an  edncational  endowment  within  the 
meaning  of  the  Act ;  that  the  suns  contribnted  by 


members,  or  in  respect  of  which  rights  of  presen- 
tation have  been  conferred,  do  not  fall  nnder  the 
exception  stated  in  section  1  of  the  Act ;  and  that, 
in  respect  the  Oommissioners  are  of  opinion  that 
that  part  of  the  property  given  since  1872  cannot 
be  conveniently  separated  from  the  older  part,  the 
property  given  since  that  date  is  not  excluded  from 
the  operation  of  the  Act  The  Commissioners 
further  contend  that  the  scheme  is  within  the 
soope  of  the  Act,  that  it  does  not  contravene  any 
of  the  provisions  thereof,  and  generally,  is  made 
in  conformity  with  all  the  provisions  thereof." 

The  following  question  of  law  was  submitted 
in  both  cases : — "  Whether  the  said  scheme,  in 
the  particulars  above  mentioned,  or  in  any,  and 
if  so,  in  which  of  them,  or  oOierwise,  is  not 
within  the  soope  of  or  made  in  conformity  with 
the  Educational  Endowments  (Scotland)  Act 
1882,  and  is  contrary  to  law  ?" 

The  two  cases  were  heard  together. 

The  argoments  submitted  by  the  parties  in 
both  oases  were  founded  on  their  contentions, 
which  are  narrated  above. 

Argued  for  the  Oommissioners — As  matter  of 
law,  the  Oommissioners  had  a  discretion  com- 
mitted to  them  by  the  Legislature,  and  unless  the 
Court  were  of  opinion  that  there  has  been  some 
serious  miscarriage  or  gross  injustice  done  under 
the  various  deeds  of  endowments,  it  would  not 
interfere — Campden  Uharitiet,  May  1881,  16 
L.B.,  CD.  810,  mds  opinion  of  Sir  Geo.  Jessel, 
M.B.,  and  James,  L.J.  Now,  having  regard 
to  the  scope  of  the  Act,  a  perusal  of  sections  7, 13, 
and  15  showed  that  it  was  contemplated  by  the 
Legislature  that  where  directions  suitable  enough 
a  century  ago  were  not  suitable  to  the  present  state 
of  matters  a  certain  amount  of  gentle  violence 
might  be  done  to  the  founder's  intention  to  carry 
out  its  spirit  in  accordance  with  modem  ideas. 
Hence  the  scheme  providing  specially  for  second- 
ary or  higher  education.  Taking  DonaUion,'* 
HotpUal  firit : — (1)  As  to  the  foundation  and 
constitution.  Full  power  had  been  given  by  the 
.■ith  section  to  alter  this,  and  it  was  not  limited  to 
the  case  of  the  foundation  being  provided.  (2) 
There  was  no  diversion  of  funds  applied  in  terms 
of  the  founder's  direction  to  free  elementary  edu- 
cation. Section  6  gave  the  Commissioners  ab- 
solute power  not  merely  to  alter  the  condition  of 
endowments  but  to  amalgamate  them.  There- 
fore in  judging  whether  the  will  had  been  carried 
out  in  the  scheme,  the  whole  scheme  must  be 
looked  at.  In  point  of  fact  the  Commissioners 
had  endeavoured  to  comply  with  the  leading 
features  of  the  three  trusts  by  the  benefitting 
parties  intended  to  be  benefitted  in  those  schemes, 
viz.,  the  children  of  the  poorer  classes,  giving  a 
preference  to  orphans,  and  devoting  a  consider- 
able part  of  the  funds  to  educate  and  maintain 
them.  Five-sixths  of  the  whole  ftmds  were  by  the 
scheme  to  be  applied  to  giving  elementary  educa- 
tion, only  £1000  a-year  being  devoted  to  higher 
education.  It  must  be  borne  in  mind  too  that  the 
Education  Act  of  1872  had  greatly  altered  the  law 
with  regard  to  providing  elementary  education — 
PorretW  Trutteet  v.  ComrnUtUnur*,  March  20, 
1884,  11  R.  719.  The  Commissioners  had  only 
altered  the  means  to  adapt  them  to  an  end. 
OUphoM  y.  Magt.  of  Edinburgh,  February  26, 
1869,  7  llaoph.  (H.  of  L. )  7,  ejde  Lord  Weetbury's 
opinion.    (8)  The  Oommiasionen  had  the  right  to 
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prefer  girls  to  boys,  as  they  fonnd  the  latter  amply 
provided  for.  (4)  In  subjecting  the  children  to 
examination  the  CommissioDera  were  only  carrying 
out  the  directions  in  the  statute.  When  a  vacancy 
oocorred  there  mnst  be  a  selection  of  applicants, 
if,  as  might  be  expected,  they  were  nnmerons. 
Taking  Vie  Orphan  Hospital  next:—(l)  It  was 
Slid  this  was  not  a  proper  educational  endow- 
ment. Bat  it  fell  fairly  within  the  definition. 
(2)  As  regards  the  entry-money,  the  donations  of 
£500  were  not  within  the  first  section.  There 
was  no  condition  of  entry  at  all.  It  could  not  be 
said  how  much  was  ent^-money  and  how  much 
Tolnntary  donation.  (3)  As  regards  the  right  of  pre- 
sentation, the  proper  parties  were  not  represented. 
But  further,  they  were  sums  devoted  to  educa- 
tional purposes,  and  fell  within  "  educational 
endowments. "  (4)  Under  section  9  the  Commis- 
sioners had  power  to  say  whether  the  sums  paid 
or  given  since  1872  could  be  separated  from  sums 
previously  given,  and  they  bad  decided  this  in 
the  negative.  On  the  whole  matter,  the  ques- 
tions as  regards  both  institutions  fell  to  be 
answered  negatively. 

The  Court  made  avizandum. 

At  advising — 

LoBD  BuTHEBFUBD  Olabk  delivered  the  opi- 
nion of  the  Court  —  In  these  two  cases  we 
are  asked  to  say  whether  the  schemes  which 
have  been  prepared  by  the  Education  Com- 
missioners for  the  future  administration  of 
Donaldson's  Hospital  and  the  Orphan  Hospital 
have  been  made  in  conformity  with  the  Edn- 
c  ttional  Endowments  Act,  or  are  contrary  to  law. 
These  schemes  make  very  sweeping  changes. 
Bat  we  are  in  nowise  concerned  with  the  prud- 
ence or  propriety  of  them.  That  is  a  matter 
which  is  wholly  within  the  discretion  of  the 
Commissioners,  subject  to  the  control  of  Parlia- 
ment. We  are  only  concerned  with  the  question 
whether  the  Commissioners  have  acted  within 
the  powers  conferred  on  them  by  the  Act 

It  is  plain,  from  the  7th  section,  that  the  Com- 
miasionerB  ore  empowered  to  make  provision  for 
aeoondary  or  higher  or  technical  education.  It  was 
not  contended— indeed  it  does  not  admit  of  dispute 
— that  they  might  use  for  this  purpose  funds  de- 
voted by  the  testator  or  founder  to  primary  educa- 
atioo.  Their  powers  in  this  respect  are  very  large, 
and,  80  far  as  I  see,  they  are  not  controlled  except  by 
the  18th  and  16th  sections.  The  former  provides 
"that  no  funds  now  applied,  in  terms  of  the 
fonnder's  directions  to  free  elementary  education 
shall  be  diverted  to  any  other  purpose  except  to 
the  extent  to  which  snob  funds  are  manifestiy  in 
excess  of  the  requirements  for  the  purpose  of 
free  elementary  education  of  the  localities  to 
which  they  belong." 

The  latter  directs  th^  Commissioners  "  to  have 
regard  to  the  spirit  of  the  founder's  intentions, 
and  in  every  scheme  which  abolishes  or  modifies 
any  privileges  or  educational  advantages  to  which 
a  particular  class  is  entitled  they  shall  have 
regiard  to  the  edncational  interests  of  such  class 
of  persons :  Provided  always  that  when  the  foun- 
der of  any  educational  endowment  has  expressly 
provided  for  the  education  of  children  belonging 
to  the  poorer  classes,  sncb  endowment  shall 
eontinne  so  far  as  requisite  to  be  applied  for  the 
benefit  of  such  children. "  I  have  .not  qnoted  the 
daiuea  in  full,  but  I  think  that  I  have  quoted 
all  that  is  material. 


The  limitations  which  are  imposed  on  the  Com- 
missioners show  in  a  very  clear  manner  the  extent 
of  the  powers  which  have  been  conferred  on  them. 
For  I  think  that  we  may  safely  hold  it  to  be  the 
true  constmction  of  the  Act,  that  with  regard  to 
the  matters  dealt  with  by  the  sections  which  I  have 
quoted,  they  may  do  what  they  are  not  forbidden 
to  do.  They  may  provide  that  funds  now  applied 
in  terras  of  the  founder's  will  to  free  elementary 
education  shall  be  diverted  to  another  purpose, 
if  these  funds  are  manifestly  in  excess  of  the 
requirements  of  the  localities  to  which  they 
belong.  They  may  abolish  or  modify  any  privi- 
leges  or  edncational  advantages  to  which  a  parti- 
cular class  of  persons  is  entitled,  if  they  have 
regard  to  the  educational  interests  of  such  class 
of  persons.  Nor  are  they  bound  to  continue  any 
educational  endowment  for  the  education  of 
children  of  the  poorer  classes  except  in  so  far  as 
the  continuance  of  that  endowment  is  requisite 
for  the  education  or  benefit  of  these  children. 
They  must  of  course  keep  within  the  statutory 
limitations.  Bat  I  see  nothing  else  to  control 
them.  They  are  by  the  ITth  section  to  extend 
the  benefit  of  an  endowment  to  both  sexes,  and 
by  the  16th  it  is  directed  that  regard  shall  be 
paid  to  merit  as  ascertained  by  examination. 

The  Governors  of  Donaldson's  Hospital  assign 
three  grounds  on  which,  according  to  their 
contention,  the  scheme  for  the  future  administra- 
tion is  contrary  to  law. 

1.  They  say  Uiat  it  is  contrary  to  the  Act  because 
it  proposes  the  extinction  of  the  governing  body. 
By  the  scheme  three  institutions  have  been 
amalgamated— Donaldson's  Hospital,  Watson's 
Hospital,  and  the  Orphan  HospitaL  It  was  not, 
I  think,  contended  that  this  amalgamation  was 
unlawful,  and  at  any  rate  I  see  no  ground  for 
the  contention  if  it  were.  The  scheme  proposes 
a  governing  body  for  the  amalgamated  hospitals. 
In  framing  this  part  of  the  scheme  there  is  no 
statutory  direction,  except  that  the  Commissioners 
shall  have  regard  to  the  spirit  of  the  founder's 
intentions.  I  see  no  reason  for  thinking  that  they 
violated  this  direction. 

2.  Again,  they  say  "that  the  scheme  is  con- 
trary to  the  provisions  of  section  18  of  the  Act, 
in  respect  that  it  involves  a  diversion  of  funds 
now  applied,  in  terms  of  the  founder's  directions, 
to  free  elementary  education,  snch  funds  not 
being  manifestly  in  excess,  and  indeed  being 
manifestly  not  in  excess,  of  the  requirements 
of  the  localities  to  which  they  belong."  It 
appears  to  me  that  this  is  an  allegation  of  fact, 
and  unless  the  fact  be  proved,  the  objection 
necessarily  fails.  We  must  assume  that  the 
Commissioners  are  satisfied  that  the  allegation  is 
not  well  founded.  They  are  directed  by  the 
statute  to  take  care  that  no  funds  now  applied 
in  terms  of  the  founder's  directions  to  free 
elementary  education  shall  be  diverted  to  any 
other  purpose,  except  to  the  extent  to  which 
such  funds  are  manifestly  in  excess  of  the 
requirements  for  the  purpose  of  free  education 
of  the  localities  to  which  they  belong.  They  have 
no  doubt  discharged  their  statutory  duties  to  the 
best  of  their  ability,  and  are  satisfied,  by  proper 
inquiry,  that  they  are  acting  within  their  powers. 
We  cannot  inquire  into  the  fact,  or  order  a  proof 
on  it.  The  Commissioners  are  the  sole  judges 
with  respect  to  it,  subject  to  the  oontool 
of  Parliament. 
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3.  The  third  objection  ia,  "  that  the  Bcheme  is 
contrary  to  the  proTisions  of  section  15  of  the 
Act,  as  being  framed  in  disregard  of  both  the 
spirit  and  the  letter  of  the  founder's  intentions, 
and,  in  particular,  of  the  express  instruction  '  to 
build  and  found  an  hospital  for  boys  and  girls,' 
and  also  in  failing  to  satisfy  the  other  require- 
ments of  that  section.  This  is  very  general  and 
vague.  The  Gommissionets  are  directed  to  have 
regard  to  the  spirit  of  the  founder's  intentions, 
and  I  must  assume  that  they  gave  this  matter  due 
consideration.  I  see  no  reason  for  thinking  that 
they  have  violated  this  statutory  instruction.  It 
must  be  kept  in  view  that  it  is  an  instruction 
only,  and  given  to  a  body  to  whom  very  extensive 
powers  are  intrusted.  They  are  empowered  to 
make  great  changes,  even  to  the  diversion  of  the 
funds  of  the  foondation,  or  at  least  a  part  thereof, 
from  the  purpose  for  which  thay  were  destined. 
These  changes  necessarily  involve  a  violation  of 
the  letter  of  the  founder's  will.  But  if  the 
letter  may  be  violated,  how  is  a  court  of  law  to 
decide  whether  the  spirit  has  been  observed  or 
has  been  disregarded  ?  That  cannot  be  a  ques- 
tion of  law.  It  is  one  of  discretion,  and  that  dis- 
cretion is  vested  in  the  Commissioners,  who  have 
a  fnll  knowledge  of  all  the  circumstances  on 
which  the  proper  exercise  of  it  depends.  We 
cannot  review  them  in  the  exercise  of  this  discre- 
tion. We  have  neither  the  knowledge  nor  the 
power.  It  is  possible  to  conceive  of  an  abuse  of 
their  discretion  so  flagrant  as  would  warrant  the 
Court  in  interfering.  But  from  anything  which 
has  been  submitted  to  us  I  cannot  hold  that  the 
Commissioners  have  disregarded  the  statutory 
instruction. 

Various  objections  are  stated  on  the  part  of  the 
Orphan  HospitaL 

The  first  and  second  are  to  the  efTeot  that  the 
property  of  the  Hospital  and  the  funds  thereof 
do  not  fall  within  the  operation  of  the  Act  I 
can  only  say  that  in. my  opinion  the  words  of 
the  Act  are  so  oomprebensiTe  as  to  include  them. 
The  matter  which  creates  most  difficulty  is  the 
right  of  presentation.  This  right  cannot,  how- 
ever, be  considered  as  purchased  or  as  being 
patrimonlaL  It  is  attached  by  the  constitution 
of  the  Hospital  to  "benefactions"  of  £200  or 
upwards.  I  cannot  hold  that  these  benefactions 
are  anything  else  than  contributions  to  a  charity, 
and  I  think  that  the  right  of  presentation  which 
is  attached  to  them  is  merely  intended  to  give 
the  donors  a  shftre  in  the  administration  of  the 
charity  by  empowering  them  to  select  some  of 
the  children  who  are  to  obtain  the  benefit  of  it. 
For  the  right  to  present  is  necessarily  qualified 
by  the  condition  that  the  child  presented  is  a 
proper  person  to  be  received  into  the  Hospital. 

The  tiiird  objection  is  sufficiently  answered  by 
the  declaration  which  the  Commissioners  have 
made  under  the  9tb  section. 

The  remaining  objections  are  disposed  of  by 
what  I  have  alre^y  said  in  regard  to  Donaldson's 
Hospital 

We  have  delayed  our  decision  in  these  cases — 
perhaps  we  have  delayed  it  too  long.  But  we 
have  deliberated  much,  because  we  have  felt 
much  anxiety.  The  scheme  of  the  Commissioners 
is  most  sweeping.  It  changes  wholly  the  con- 
stitution and  character  of  three  hospitals  which 
we  believe  are  in  good  repnte  and  do  useful 
work.      It  diverts  to  the  purpose  of  eecondary 


or  higher  education  very  large  funds  which  were 
given  for  charity.  It  provides  that  no  child  shall 
be  admitted  into  what  remains  of  the  Orphan 
Hospital  "  unless  it  shall  have  passed  an  examina- 
tion equal  to  the  standard  suitable  to  its  age," 
and  probably  thus  excludes  the  least  cared  for 
and  the  most  helpless. 

We  have  considered  very  carefully  whether  the 
statute  could  authorise  a  change  so  radical  and  so 
subversive  of  the  original  trusts.  But  having  re- 
gard to  the  extensive  powers  and  large  discretion 
which  have  been  entrusted  to  the  Commissioners, 
we  are  constrained  to  say  that  in  our  opinion 
the  scheme  is  not  contrary  to  law.  Of  course  we 
say  nothing  as  to  its  propriety  or  expediency. 
That  is  a  matter  for  the  Secretion  of  the  Com- 
missioners and  for  Parliament. 

LosD  Cbaiqeiu.  and  Lobd  Yovno  conoorred. 

The  LoBD  JusnoE-OiiSEK  was  absent. 

The  Court  pronounced  the  following  inter- 
locutor in  each  case : — 

"The  ]jords  having  heard  counsel  for  the 
parties  on  the  case,  are  of  opinion  that  the 
scheme  complained  of  is  not,  in  respect  of 
any  of  the  objections  maintained  by  the 
governing  body,  beyond  the  scope  of  or 
disconform  to  the  provisions  of  the  Edu- 
cational Endowments  Act  1882,  and  is  not 
contrary  to  law:  Find  and  declare  accord- 
ingly :  Authorise  the  governing  body  to  pay 
the  expenses  in  relation  to  the  case  incurred 
by  them  and  by  the  Commissioners  out  of 
the  funds  of  the  endowment ;  and  decern." 

Counsel  for  Governors  of  Donaldson's  Hospital 
— Pearson — H.  Johnston.  Agent — John  Cook, 
W.S. 

Counsel  for  Oovemors  of  Orphan  Hospital — 
Mackay — Dickson — Wood.  Agents — Melville  & 
Xjindesay,  W.S. 

Counsel  for  Commissioners — Hon.  H.  J.  Uon- 
creiff— Gillespie.     Agent — Donald  Beith,  W.B. 


Thursday,  October  29. 

OUTER    HOUSE. 

"    [Lord  M'Laten. 
FRASER  V.  8TR0NACH. 
Agent  and  Client — Witneteet — Expente* — Act  of 
Sederrmt,  21»«  December  1765. 

The  agent  conducting    a    cause    in    the 
Court  of  Session  field  liable  for  the  expenses 
of  witnesses  who  had   appeared  before  a 
commissioner    under    a    diligence    granted 
by  the  Lord  Ordinary,  though  he  had  not 
personally  instructed  the  citation,  that  having 
been  done  by  the  party  in  his  own  name. 
On  17tb  November  1884  an  action  was  brought 
in  the  Court  of  Session  at  the  instance  of  Da>id 
Littlejohn,   assignee  of  James    Garvie  &  Son, 
builders,  Aberdeen  against   William  Alexander 
Fraser,  a  dealer  there.    The  action  was  not  de- 
fended, and  decree  was  given  on  the  16th  Decem- 
ber 1884,  in  the  undefended  roll.   The  decree  was 
extracted  on  the  81st  December  1884.    On  12th 
Harob  1885  FnuMt  bronghta  note  of  sospension  of 
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the  laid  de«i«e  in  absence.  Alexander  Stronaoh 
jnoioT,  who  had  been  assigned  into  the  rights  of 
Littlejohn,  was  sisted  as  respondent.  The  Lord 
Ordinary,  on  the  complainer's  motion,  granted  a 
diligence  to  be  executed  in  Aberdeen  for  the  re- 
oovery  of  certain  docnments.  This  diligence  was 
exeonted.  The  citations  to  attend  before  tbe 
ooQuiussioner  bore  to  have  been  instraoted  by 
Fraser  the  complainer  himself. 

This  was  a  motion  in  the  cause  that  the  agent 
condooting  the  oanae  in  the  Court  of  Session, 
and  whose  name  as  agent  was  on  the  record, 
should  be  ordained  to  pay  to  the  witnesses  who 
attended  before  the  oommissioner  the  amount  of 
their  fees  for  attending  as  havers  and  witnesses 
"in  a  citation  by  or  on  behalf  of"  Fraser,  in 
terms  of  Act  of  Sederunt,  2lBt  December  1765. 

That  Act  of  Sederunt  provides  that  witnesses 
were  to  be  allowed  certain  sums  for  expenses, 
and  proceeds,  "and  the  said  Lords  authorise  the 
Ordinaries,  upon  the  oaths  and  witnesses  for  the 
Uue,  or  either  of  them,  or  the  Ordinary  in  the 
cause  if  the  witnesses  are  called  on  an  incident 
diligence,  to  issue  summary  warrants  as  formerly 
against  the  agents  of  the  party  addnoer  of  the 
witnesses  for  payment  of  the  charges  hereby 
allowed  them  :  Provided  always  that  nothing 
herein  contained  shall  entitle  witnesses  who  do 
not  give  obedience  to  the  citation,  but  are  brought 
into  Ooort  by  a  second  diligence,  to  any  charge." 

Argued  for  the  agent — The  Act  of  Sederont 
was  obsolete,  and  even  if  it  were  to  be  acted 
upon  must  be  looked  npon  as  a  whole,  and 
only  tbe  sums  mentioned  in  it  could  be  given 
as  expenses  to  the  witnesses.  The  agent  Uable 
was,  in  any  view,  not  the  Edinburgh  agent,  but 
the  local  agents  who  instructed  him.  The  agent 
oonld  only  be  liable  on  the  principle  of  implied 
oontraot,  which  could  not  apply  where  he  had 
not  instructed  the  citation. 

LoiD  M'Labsr  pronounced  this  judgment — 
"The  principle  of  the  common  law  is  clear.  Where 
the  pnblic  interest  is  involved,  any  person  cited 
most  give  his  attendance  as  matter  of  imperative 
pnblicdnty.  But  there  is  nosuch  public  duty  to  ap- 
pear as  a  witness  regarding  a  question  of  private 
lightatthe  instance  of  a  private  party,  and  no  wit- 
ness is  bound  to  attend  unless  he  receives  payment 
of  his  fees  or  has  a  reliable  guarantee  for  their 
payment.  In  the  application  of  that  principle  the 
law  holds  that  the  agent's  acting  in  the  cause,  em- 
ploying an  officer  to  cite  the  persons  to  be  called  as 
witnesses,  and  taking  similar  steps,  are  equivalent 
to  a  guarantee  that  the  witnesses'  expenses  will  be 
paid,  and  therefore  the  persons  cited  cannot  excuse 
themselves  from  attendance  on  the  ground  of  no 
prepayment.  The  only  question  here  is — Who  is 
th«  agent  in  the  cause?  Is  it  the  agent  in  the  Court 
of  S^sion  whose  name  appears  on  the  record  and 
proceedings  as  the  suspender's  agent,  or  the  local 
agents  in  this  case  in  Glasgow  who  instructed  the 
Edinburgh  agent  ?  I  think  that  the  Edinburgh 
agent  is  the  only  agent  to  whom  these  witnesses 
can  look,  especially  as  the  Law  Agents  Act  of 
1873  has  dissolved  the  old  relations  bistween  town 
aad  county  agents,  and  that  one  acting  in  the 
execution  of  £ese  citations  must  be  taken  as  his 
■nb^genfc.  It  is  the  agent  acting  in  the  Court 
of  Session  who  is  offldaUy  certiorated  as  the 
responsible  agent  in  the  cause.  I  therefore  give 
de^ee  fmr  the  taxed  amonnts  in  tbe  minute." 


Counsel    for    Suspender — Scott — Maofarlane. 
Agent— Thomas  M'Naugbt,  S.S.O. 

Counsel    for    Bespondent — Kennedy.     Agent 
— John  Macpherson,  W.S. 


HIGH  OOUET  OF  JUSTIOIAEY. 

Monday,  November  2. 

(Before  Lord  Young.) 

H.  M.  ADVOCATE  V.    DREVEU  AND  TYRE. 

Jtistieiary  Gate*— Oulpable  Homieid6— Criminal 
BetponxOnliiy. 

An  indictment  for  culpable  homicide 
against  the  master  and  mate  of  a  vessel,  set 
forth  that  it  was  the  duty  of  the  former  to 
navigate  the  vessel  with  due  care  and  caution, 
and  of  the  latter  to  assist  the  former  therein, 
and  in  particular  to  keep  a  good  look-out, 
yet,  in  breach  of  these  duties,  they  did  steer 
in  a  reckless  manner  and  fail  to  keep  a  good 
look-out,  with  the  result  that  a  collision 
occurred  and  life  was  lost.  Objection  re- 
pelled that  there  was  no  speciflcation  of  the 
precise  act  which  bad  been  done  or  omitted, 
and  on  the  doing  or  not  doing  of  which  the 
Crown  proposed  to  found. 

Culpable     Homicide  —  Jfegligence  —  Criminal 
Negligence. 

In  order  to  a  conviction  of  crime  in  re- 
spect of  negligence  in  the  discharge  of  duty, 
there  must  be  a  notable  and  serious  neglect 
of  duty  on  the  part  of  the  person  charged. 
William  Drever,  master,  and  William  Tyre,  mate 
of  the  steamship  "Albicore,"  were  charged  at  the 
High  Court  with  culpable  homicide,  and  with 
"culpable  and  reckless  neglect  of  duty  by  any 
person  or  persons  in  charge  of  or  employed  on 
board  a  steam  vessel  whereby  any  of  the  liegei 
are  put  in  danger  of  their  Uvei,"  in  so  far 
as  Drever  being  master,  and  Tyre,  mate  of 
the  "Albicore,"  which  was  passing  through 
the  Sound  of  Mull  early  on  the  morning  of 
22d  August  1885,  "and  it  being  the  duty  of 
you,  tbe  said  William  Drever,  as  master  and  in 
command  of  the  said  steamship,  to  navigate, 
direct,  manage,  and  steer  it,  or  cause  it  to  be 
managed  and  steered,  with  due  care  and  caution; 
and  it  being  the  duty  of  you,  the  said  William 
Tyre,  as  chief-officer  of  tbe  said  steamship,  to 
assist  the  said  William  Drever  in  the  performance 
of  his  duties  as  aforesaid,  and  in  particular  to 
keep  or  cause  to  be  kept  a  good  look-out  from  the 
said  steamship  so  as  to  avoid  collision  with  other 
vessels,"  yet  they  did  at  a  place  libelled,  both  or 
each,  or  one  or  other  of  them,  "  in  breach  of  your 
respective  duties  as  master  and  chief-officer  afore- 
said, navigate,  direct,  manage,  and  steer  the  said 
steamship,  or  cause  it  to  be  managed  and  steered 
in  a  culpable  reckless  and  negligent  manner,  and 
without  due  regard  to  the  safety  of  other  vessels, 
and  did  neglect  to  keep  or  cause  to  be  kept  a 
good  look-out  from  said  steamship,  so  as  to  avoid 
coUision  with  other  vessels  ;  and  in  consequence 
of  the  culpable  and  reckless  neglect  of  duty  on 
the  part  of  both  and  each  or  one  or  other  of  you  as 
above  libelled,  the  said  steamship  then  under  your 
charge,  or  in  which  you  were  then  employed  as 
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master  and  chief -officer  respectively  as  aforesaid, 
did,  time  and  place  last  above  libelled,  strike  mid- 
ship on  the  port  side,  or  on  some  other  part  to  the 
prosecutor  nnknown,  and  did  sink,  overset,  or 
run  down,  the  yacht  or  sailing  vessel '  Kalafish'of 
London.  .  .  then  lying  becalmed  or  drifting  slowly 
along  at  or  near  the  place  last  above  libelled,"  and 
having  on  board  certain  persons,  "by  all  which  or 
part  thereof"  these  persona  were  immersed  in  the 
sea  and  certain  of  them  were  drowned,  "and  were 
thus  culpably  killed  by  you,  the  said  William 
Drever  and  William  Tyre,  or  one  or  other  of  you, 
and"  certain  other  persons  who  were  among 
those  on  the  yacht  ' '  were  put  in  danger  of  their 
lives  through  the  culpable  and  reckless  violation 
of  duty  as  aforesaid  by  you,  the  said  William 
Drever  and  William  Tyre,  or  one  or  other  of 
yon." 

SaiiTxsbm  for  Drever  objected  to  the  relevancy 
on  the  ground  (1)  that  the  second  charge  was 
not  as  stated  a  point  of  dittay ;  neglect  of  duty 
constituting  danger  to  the  lieges  was  not  a  crime 
unless  injury  resulted  therefrom. — Young,  High 
Court,  20th  Hay  1839,  2  Swinton,  376. 

The  Ix>BD  Advoo/itb  intimated,  on  thesuggestion 
of  the  Court,  that  without  the  question  being 
determined,  he  was  willing  to  strike  out  the  words 
"  whereby  any  of  the  lieges  are  put  in  danger  of 
their  lives,"  which  was  done. 

SaIiVessn  further  objected  (2)  that  the  minor 
was  wanting  in  specification.  It  was  not  suffi- 
cient merely  to  set  out  a  duty  and  say  it  had  not 
been  fulfilled;  if  anything  particular  was  to 
be  proved  that  had  been  done  or  not  done  by  the 
accused,  that  should  have  been  specified. — Hen- 
derton  and  Othen  ("Orion"  case),  H.  0.,  29Ui 
August  1850, 1  John  Shaw,  394.  In  that  case  the 
particular  mode  in  which  the  master  failed  in 
duty  was  specifically  set  out. 

Ubb  for  Tyre  concnrred  in  the  objection,  and 
further  argued  that  Tyre's  duty  was  said  to  be 
"to  assist  the  said  William  Drever,"  &o.  It 
should  have  been  stated  in  what  partionlar  he 
failed  to  assist,  e.g.,  that  the  captain  went  below 
and  he  (Tyre)  failed  to  supply  his  place,  or  the 
like. 

liOBD  Yotma — I  cannot  hold  the  charge 
irrelevant.  It  is  difficult  to  see  how  it  conld  have 
been  put  otherwise.  The  yacht  was  run  down, 
and  that  must  have  been  from  neglect  of  some 
kind.  The  Lord  Advocate  says  in  the  indictment 
that  it  arose  from  failing  to  keep  a  good  look-out, 
and  that  if  a  proper  look-out  had  been  kept,  and 
the  steamer  steered  accordingly,  this  accident 
would  not  have  happened.  I  think  the  prisoners 
can  be  fairly  tried  upon  this  indictment. 

Use  then  moved  for  a  separation  of  the  trials 
on  the  ground  that  Tyre  wished  to  adduce  Drever 
as  a  witness.  The  case  would  turn  much  upon 
what  the  proof  showed  could  be  seen  from  the 
"Albicore,"and  the  only  evidence  to  that  from 
the  ship  itself  would  be  that  of  Drever  and  of 
the  steersman,  but  as  the  light  on  the  compass 
was  in  the  face  of  the  latter  he  could  not  give 
any  evidence  on  that  point. 

The  LoBD  Advooatz  did  not  consent. 

liOBD  YouHO — ^I  think  the  motion  is  reasonable 
in  the  circumstances  of  the  case,  and  I  am  dis- 
posed to  grant  it. 


The  case  against  Drever  then  proceeded. 
As  to  the  question  of  criminal  neglect  of  duty, 
LoBD   Yotma  charged  the  jury  as    follows: — 
There  are  two  charges  in  the  indictment,  or 
rather  two  names  under  which  one  charge  is 
stated.      The  only  one  with  which  we  are  con- 
cerned now  is  the  charge  of  culpable  homicide. 
The  other  charge,  which  is  now  struck  out  of  the 
indictment,  is  "  culpable  and  reckless  neglect  of 
duty  by  any  person  or  persons  in  charge  of  or  em- 
ployed on  board  of  a  steam  vessel,  whereby  any  of 
the  lieges  are  put  in  danger  of  their  lives."    That, 
gentlemen,  is  struck  out   upon  objection  as  at 
least  a  superfluity,  and  yon  \^  therefore  consider 
that  the  charge,  and  the  only  charge,  is  that  of 
culpable  homicide — that  is,  unlawfully  canaing 
the  death  of  another  —  it  don't  signify  to  the 
crime  how  caused.     If  it  is  of  malice— that  is, 
malice  aforethought,  tonse  a  technical  expression 
which  has  given  rise  to  a  great  deal  of  discussion — 
the  homicide  is  called  murder ;  but  if  it  is  unlaw- 
ful, that  is,  caused  by  unlawful  conduct  without 
malice,  it  is  called  culpable  homicide,  and  vary- 
ing in  degree  of  guilt  according  to  the  circum- 
stances of  the  case.    And  the  room  for  variety  in 
the  degree  of  guilt  is  very  large.      Here  it  is 
alleged  to  consist  in  this,  that  the  prisoner  at  the 
bar  being  in  charge  of  a  steam  vessel  as  master, 
and  80  charged  with  the  duty  of  directing  the 
navigation  of  the  vessel  in  such  a  manner  as  to 
be  reasonably  safe,  navigated  it  or  caused  it  to 
be  navigated  in  such  a  negligent  or  reckless  man- 
ner as  to  cause  loss  of  human  life.     And  the 
negligence  or  recklessness,  or  both,  which  the 
prosecutor  imputes  to  him  is  that  he  failed  to 
keep  a  good  look-out.     Now,  the  law  upon  this 
snbject  undoubtedly  is,  that  any  person  who  is  in 
a  situation  or  charged  with  a  duty  which  involves 
the  safety  of  human  life,  must  observe  oare  and 
caution  in  the  discharge  of  his  duty,  or  at  least 
an  absence  of  gross  negligence  and  recklessness. 
I  put  it  to  you  in  that  way,  gentlemen,  because 
it  is  not  any  slight  fault  or  neglect  which  will 
make  a  man  a  criminal ;  it  must  be  a  notable  and 
serious  fault  or  neglect  by  a  man  npon  whose 
oare  and  caution  the  safety  of  human  life  depends. 
I  say  notable  and  serious.    The  Latin  expression 
is  euipa  lata,  not  any  slight  fault  or  negligence, 
but  ei^pa  which  we  would  translate  fault,  and 
lata  wUoh  I  woold  venture  to  translate  to  yon  as 
notable  or  serious  as  distinguished  from  slight 
and  trivial.    Kow,  the  question  for  you  to  con- 
sider in  the  evidence  that  has  been  led  before 
yon  is  whether  fault  of  that  character  has  been 
established  against  the  prisoner?     Did  he  ne- 
glect or  violate  recklessly  in  a  notable  and  serions 
manner  the  duty  which  was  incumbent  on  Viim  as 
master  of  this  ship?     It  is  very  much  to   the 
credit  of  those  who  are  charged  with  the  navi- 
gation of  ships  that  accidents  of  this  description 
are  in  the  experience  of  this  Court  very  rare 
indeed.    Ships  are  usually  navigated  with  great 
oare  and  caution,  and  the  occurrence  of  a  calami- 
tous accident  snob  as  occurred    here  on  that 
August  night  or  morning  caused  a  great  sen- 
sation.   A  little  yacht  of  86  tons,  with  the  owner 
and  his  wife  on  board,  is  suddenly  run  into  and 
sunk,  and  they  are  drowned,  and  two  or  three 
of  the  crew  also  drowned.    It  is  hard  to  under- 
stand that  such  an  accident  could  have  ooourred 
in    reasonably    good  weather,  on    •   oompara- 
tively  (at  least)  dear  night— for  I  think  Uiat 
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is  the  import  of  the  evidenoe— in  the  month  of 
Angost  without  faolt  somewhere,  although  the 
fault  may  not  be  of  such  a  character  as  ^nO.  im- 
part crime.  For  we  have  to  consider — and  that 
was  not  put  too  strongly  to  yon  by  the  counsel 
for  the  prisoner — that  this  is  a  Oriminal  Conrt, 
in  which  the  criminal  law  of  the  country  is  ad- 
ministered— that  is  to  say,  the  law  by  which 
offences  are  chastised  and  punished.  We  are 
not  considering  any  civil  claim  for  reparation  or 
otherwise.  That  remains  behind  if  there  are 
'■"■J  grounds  for  it.  We  are  considering  the 
question  of  crime  or  not  crime  snoh  as  the  law 
punishes,  on  the  part  of  the  master  of  the 
steamer.  We  have  had  more  oases  of  this  class 
in  connection  with  railway  travelling.  There 
is  a  good  deal  more  of  it  in  that  department  of 
commercial  life.  Such  accidents  and  such  charges 
are  due  to  an  absence  of  care  or  caution  on  tiie 
part  of  an  engine-driver  or  somebody  charged 
with  the  conduct  of  a  train,  or  of  a  pointsman  or 
of  a  signalman  who  may  have  neglected  or  violated 
a  particular  duty.  The  consequence  may  be  and 
frequently  is  a  great  loss  of  human  life.  In  such 
cases,  where  anyone  in  charge  has  got  drunk,  or 
been  absent  from  the  scene  of  his  duty,  attend- 
ing to  his  own  ease,  or  pursuing  his  own  amuse- 
ment— in  short,  doing  something  else  than,  and  ne- 
glecting his  duty — tl^t  one  is  chargeable  with  and 
punishable  for  a  oriminal  offence.  I  say  there 
have  been  many  fiases  of  that  description.  The 
law  esteems  such  neglect  or  such  absence  from 
dnty  as  crime.  But  I  have  always  felt  somewhat 
strongly  that  it  is  hard  to  impute  crime,  and  it 
will  require  exceptional  circumstances  to  impute 
crime,  to  a  man  who  is  present  at  his  post,  on  the 
spot  where  his  duty  requires  him  to  be,  attending 
to  his  duty  to  the  best  of  his  ability  and  to  no- 
thing else.  Now,  whatever  doubts  there  may  be 
about  this  case — and  there  are  perplexing  questions 
abont  many  of  the  details — it  seems  to  be  beyond 
doubt  that  the  captain  of  this  ship,  who  is  now  at 
the  bar,  was  at  his  post  and  attending  to  his  doty, 
certainly  attending  to  nothing  else,  and  having 
nothing  else  indeed  that  he  could  attend  to.  He 
was  walking  up  and  down  in  the  customary  way 
at  his  end  of  the  bridge,  the  mate  whose  dnty  it 
was  being  at  the  other  end  looking  ahead  and 
prepared  to  give  orders  according  to  the  best  of 
bis  judgment  and  ability  as  circumstances  might 
•riseu  He  was  not  even  sitting.  He  was  in  every 
respect  wide-awake,  night-glass  ia  hand,  or  at 
hand  if  there  should  be  occasion  to  nse  it.  Now, 
in  such  oironmstances  it  seems  somewhat  incon- 
sistent, to  begin  with,  to  charge  him  with  a  gross 
neglect  of  dnty.  The  ship  was,  besides,  well  ap- 
pointed under  his  charge,  the  proper  watch  was 
on  deck  at  the  time  of  the  collision,  and  there 
WIS  a  man  stationed  in  the  forecastle  to  keep  a 
good  look-out  This  man  is  not  alleged  to  be  an 
improper  man  for  the  post.  According  to  the 
evidence  he  was  there  attending  to  his  duty  and 
to  nothing  else.  He  was  at  his  post,  not  taking 
his  esse,  or  repose,  or  amusing  himself  in  any 
way.  He  was  in  the  forecastle  looking  out  ahead. 
I  have  already  named  the  mate  who  was  along  with 
the  captain  on  deck,  on  the  bridge,  and  he  would 
have  been  alone  but  for  what  appears  to  be  a 
special  duty  of  the  captain  of  a  diip  in  going 
thiDOgh  nanowB.  It  was  the  mate's  watch,  but 
the  interests  of  safety,  for  the  promotion  of  which 
this  proseontion  has  been  instituted,  require  that 


in  going  through  narrows  snoh  as  the  Sound  of 
Mull,  the  captain  also  should  be  npon  dnty,  that  is, 
he  should  be  with  the  mate  on  the  bridge.  Ac- 
cordingly they  were  both  there.  The  captain  saw 
that  the  mate  was  there  and  he  was  there  him- 
self. There  was  another  man  on  deck,  Scotland, 
the  carpenter.  It  was  his  duty  also  to  be  wide- 
awake or  ready  to  answer  at  a  moment's  call  in 
case  anything  should  be  needed.  The  rest  of  the 
crew  had  gone  to  their  berths.  The  lights  were 
all  burning  brightly,  and  the  ship  was  going  at 
her  nsual  speed.  It  struck  me  as  being  accord- 
ing to  the  evidence,  but  you  are  the  proper  judges, 
that  she  was  going  at  no  excess  of  speed  having 
regard  to  the  place  and  the  weather.  Going  at 
an  undue  rate  of  speed,  having  regard  to  the 
place  and  the  weather,  has  no  regard,  therefore, 
to  this  case.  Some  questions  were  put  to  the 
mate  suggesting  that  as  it  was  dark  and  hazy 
that  was  a  reason  for  going  at  a  less  speed. 
Yon  quite  understand,  gentlemen,  that  I  rely 
npon  your  judgment  in  the  matter,  and  do 
not  ask  you  to  t^e  mine — at  least  I  am  not  ob- 
truding it  upon  you — but  it  appeared  to  me  that 
npon  such  a  night,  when  the  lights  of  a  large 
vessel  were  visible  at  a  distance  of  five  miles,  and 
those  of  a  small  yacht  could  be  seen  at  two,  it  was 
quite  according  to  custom  and  reasonably  safe 
for  a  steamer  to  go  at  full  speed. 

But  then  it  is  said  that  if  the  captain  had  kept 
a  due  look-out  he  must  have  seen  this  unfortun- 
ate yacht — that  the  fact  of  the  yacht  having  been 
run  down  is  itself  proof;  if  it  is  not,  then  there  is 
no  other — ^that  the  captain  who  was  at  his  post  did 
not  keep  a  good  look-out.  He  posted  a  competent 
man  on  the  forecastle  to  keep  a  good  look-out ;  he 
had  the  mate  on  duty  at  the  proper  place ;  and  he 
himself  was  also  attending  to  the  navigation  of 
his  ship.  Well,  notwithstanding  that  apparent 
suf&cienoy  of  care,  it  is  put  to  yon,  and  not 
unfairly,  that  the  accident  could  not  have 
happened  if  these  men  had  done  their  dnty 
in  that  or  in  all  respects.  That  brings  us  to  the 
question.  How  was  this  yacht  appointed  upon 
that  night?  For  it  is  the  safety  of  those  on  board 
that  yacht  which  was  sacrificed,  and  whose 
sacrifice  has  occasioned  this  very  proper  inquiry. 
For  nothing  can  be  more  proper  than  the  inquiry. 
It  is  simply  an  inquest  into  the  circumstances 
attending  this  most  calamitous  accident  involving 
such  loss  of  life.  And  we  must  consider  how 
the  yacht  was  appointed.  The  steamer  was,  so 
&r  as  I  can  see,  all  right.  She  was  rightly 
appointed,  rightly  lighted,  and  the  proper  watch 
was  on  board.  Every  man,  so  far  as  one  can 
see,  was  attending  to  his  duty.  If  there  was 
anything  wrong  it  was  the  human  infirmity  of  a 
man  doing  his  best,  not  having  seen  in  time  what 
it  is  such  a  misfortune  that  he  did  not.  What 
was  the  case  as  regards  the  yacht?  Undoubtedly 
when  the  crew  or  those  on  board  went  to  bed 
the  yacht  was  not  lighted  as  it  ought  to  have 
been.  The  law  was  transgressed  by  those  in 
charge  of  her,  for  according  to  statute  law  the 
lights  should  have  been  up.  They  ought  to  be 
up  from  sunset  to  sunrise — that  is,  at  that  season 
of  the  year,  from  a  little  before  half-past  seven 
to  an  early  hoxu  in  the  morning.  But  no  hgbts 
were  put  up  on  this  steamer.  They  all  retired 
to  bed  except  the  captain  and  some-one  else  who 
remained  on  duty  with  him.  The  captain  and 
some-one,  whose  name  I  forget,   remained  on 
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duty  until  midnight.  There  were  no  lights  then. 
Other  two  men  oame  on  dnty  at  twelve  o'clock  to 
take  their  tnm.  The  man  Negbitt,  who  wa8  the 
first  witness  examined,  came  to  take  bis  tnm  at 
that  time,  and  a  man  named  Oarstairs.  The 
captain  and  the  other  man  then  went  down  to 
their  berths.  There  were  no  lights  at  that  time. 
Now,  I  mnst  say  it  is  a  strange  thing,  bat  yon 
will  exercise  yonr  judgment  on  it,  that  the  yacht 
should  be  in  this  state,  and  that  it  never  shonld 
have  happened  before — at  least  I  understand 
them  to  say  that.  The  captain  goes  down  at  12, 
and  he  tells  Nesbitt  at  his  leisure  to  light  the 
lamps.  He  said  he  left  it  to  his  discretion ; 
speaking  in  the  most  matter-of-fact  way.  Never- 
theless, according  to  his  testimony,  such  a  thing 
never  happened  before.  It  was  quite  wrong,  and 
subjected  him  and  probably  others  to  a  punish- 
ment for  neglecting  a  duty  imposed  by  law  upon 
them,  not  only  for  their  own  safety  but  for 
the  safety  of  others.  Because  running  into  the 
yacht  is  perilous,  not  to  the  yacht  only,  but  to 
the  vessel  which  runs  upon  her.  It  may  not  of 
course  happen  to  be  a  big  steamer  like  the 
"  Albicore,"  where  the  whole  calamity  fell  upon  the 
yacht.  It  concerns  the  safety  of  human  life  that 
those  navigating  those  seas  should  observe  the 
regulations.  Now,  they  were  not  observed  on 
iKtard  that  yacht,  at  all  events  up  to  half-past 
12  o'clock  on  the  night  in  question.  And  no 
aooount  whatever  is  given  of  that  neglect  except 
that  the  captain  says  it  was  such  a  nice  night 
and  such  a  quiet  place.  Well,  the  evidence  seems 
to  point  to  this,  that  it  is  rather  a  dark  place. 
I  suppose  there  is  no  more  familiar  descrip- 
tion of  the  Sound  of  Mull  than  the  words  by 
which  our  poet  describes  it — "Mull's  dark 
Sound."  It  is  evidently  a  dark  Sound.  The 
aoonraoy  of  the  description  was  pretty  generally 
leoognised  by  those  who  have  gone  through  the 
Sound.  I  must  say  I  was  struck  by  the  evidence 
of  the  man  who  was  in  charge  of  the  other  yacht, 
called  I  think  the  "NonpareiUe."  He  had  gone 
across  from  Salen,  which  is  on  the  Mull  side,  to 
the  Morvem  shore  to  fish.  He  oame  back  about 
one  o'clock  in  the  morning.  He  embarked  with 
another  man  in  a  row-boat  about  that  time, 
and  he  is  Tery  paiticnlar  about  the  time, 
because  he  says  the  gentleman  who  was  with 
him  strode  a  light  to  look  at  bis  watch. 
At  this  time  he  says  a  yacht,  answering  very 
mnch  the  description  of  the  yacht  in  question  was 
in  the  Sound.  That  witness  says  that  it  was  a 
dear  enough  night — that  is  to  say,  clear  enough 
to  see  a  light  or  lights — and  he  could  see  the  mast- 
head light  of  his  own  vessel  some  two  miles  off 
where  she  lay  at  Salen.  He  says  further,  Yon 
could  ha veseen  the  lightsofasteamerfivemiles'off, 
and  the  hghts  of  a  yacht  at  a  distance  of  two 
miles,  probably  more.  Otherwise,  he  says,  it  was 
a  dark  night,  and  it  was  a  dark  place,  and  he  adds 
that  although  there  was  a  moon  at  that  time — 
for  the  moon  did  not  set  behind  the  hill-tops  till 
about  half-past  one  o'clock  —  they  would  not 
have  seen  the  yacht  at  all  but  that  there  was  a 
sudden  bust  of  moonlight  through  a  break  in 
the  donds,  which,  lighting  upon  the  sails  of  the 
yacht,  enabled  them  to  get  a  glimpse  of  her. 
Bat  he  saw  no  lights,  and  his  opinion  was  it 
was  a  very  unsafe  thing  for  a  yacht  to  be  sail- 
ing there  without  lights,  for  he  said  another 
vessel  would  be  down  upon  her  before  they 


could  know.  That  is  the  evidence  of  one  wit- 
ness, and  there  is  certainly  more  evidence  in  that 
direction. 

Now,  that  was  at  one  o'clock,  and  there  were 
no  lights  then  on  board  the  "Ealafish."  This 
was  no  doubt  the  same  yacht,  for  there  is  no 
appearance  of  any  other.  It  was  a  dead  calm, 
and  although  the  yacht  had  sails  up  she  could 
make  no  way.  She  certainly  wonld  go  very 
slowly  indeed  down  to  Loch  Aline,  and  would 
reach  it  probably  in  a  few  hours,  even  in  a  dead 
calm,  if  she  could  only  get  as  much  way  on  as 
wonld  give  her  steerage  power.  At  all  events, 
there  were  no  lights  then  according  to  this  wit- 
ness. Then  the  look-out  man  on  board  the 
steamer  swears  most  distinctly  that  there  were  no 
lights  on  board  the  "  Ealaii^"  or  he  must  have 
seen  her  sooner.  The  carpenter  Scotland  swears 
the  same  thing.  Now,  the  question  is,  would  not 
that  account  for  this  calamity  7  Certainly  it  was 
a  calamity  which  was  designed  by  nobody.  That 
cironmatance  might  account  for  it,  but  I  am 
unable  to  acconnt  for  it  on  the  assumption  that 
there  were  lights  on  board  the  "Kalaflsh."  That, 
however,  is  for  you  to  consider.  At  all  events, 
it  is  according  to  the  evidence  that  hghts  would 
have  been  seen  for  at  least  two  miles.  There  is 
not  a  dissenting  voice  to  the  contrary  of  that. 
It  is  very  difficult  to  account  for  the  accident  on 
any  other  footing.  There  is  the  captain  on  the 
bridge,  the  mate  beside  him,  the  look-out  on  the 
foreoutle,  and  the  carpenter  Scotland,  all  on  the 
deck  of  the  steamer,  and  all  wide-awake,  and  they 
all  failed  to  see  the  lights  of  the  "Kalafish." 
There  is  one  witness  who  says  the  lights  were 
there,  and  only  one ;  yon  have  all  those  men  who 
say  there  were  no  lights,  and  but  one  witness  who 
says  they  were  there.  Certainly  he  oannot  be 
mistaken  in  the  matter.  The  Lord  Advocate 
says  it  is  something  worse  than  a  mistake  on  the 
one  aide  or  the  o^er.  Neabitt  says  the  lights 
were  put  up  at  half-past  twelve  o'clock.  The 
question  is.  Have  you  confidence  in  what  he  says  ? 
'There  is  a  great  body  of  testimony  the  other  way. 
He  says  he  put  up  the  lights  at  half-past  twelve 
and  he  cannot  be  mistaken.  It  most  be  a  fiUse- 
hood  on  his  part  if  he  did  not.  Now,  do  yoa 
think  it  safe  to  rely  upon  that,  and  say  that  all 
the  witnesses  who  say  there  were  no  lights  were 
mistaken — that  the  captain,  the  mate,  the  look- 
out, the  carpenter  are  all  wrong,  and  seemingly 
neglected  the  only  duty  for  which  they  were  there, 
and  in  attending  to  which  they  looked  after 
nothing  else.  If  there  were  no  lights  this  most 
calamitous  accident  would  become  intelligible,  and 
the  account  of  it  wonld  be  very  much  what  the 
captain  of  the  "  NonpareiUe  "  makes  it,  namely 
this,  that  that  schooner  yacht  which  he  saw 
going  down  without  any  lights  might  be  ran  into 
by  a  steamer  which  very  probably  with  even  the 
strictest  look-out  might  not  see  her  in  time  to 
escape  her.  There  is  a  witness  very  mnch  ao- 
customed  to  navigate  the  Sound,  William  Taylor, 
one  of  the  last  witnesses,  whose  evidence  is  of 
some  moment.  He  has  been  through  the  Sound 
of  Mull  once  every  week  during  these  three  years. 
He  says  the  dark  shadow  of  the  hills  in  that 
narrow  channel  will  prevent  one  seeing  the  hull 
of  a  vessel  at  night.  He  adds  it  would  be  safe  to 
go  through  the  channel  at  night  if  the  lights  are 
visible  a  mile  or  a  mile  and  a-half.  Hue  they 
were  viaible  for  two  miles.    He  also  afflrma  that 
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there  »t  Salen  there  is  no  daybreak  at  three 
o'olock  when  the  sun  rises  at  flve  o'clock. 

Now,  I  said  at  the  ontset  that  it  did  not  occnr 
to  me  that  I  oonld  nsefuliy  detain  yon  long  or 
profitably  in  this  case,  which  is  eminently  a  case 
(or  your  judgment  and  consideration.  It  yon 
think  the  yacht  was  lighted,  althongh  the  lights 
were  put  up  only  at  that  late  hour — if  yon  think 
that  Uie  captain  althongh  there  for  the  purpose  of 
attending  to  his  duty  and  having  nothing  else 
that  he  could  attend  to — not  reposing  or  amusing 
himself,  and  apparently  acting  in  conformity  with 
the  character  he  had  gained  from  bis  employers 
daring  fire  years  of  8t«idy  service — if  you  think 
it  according  to  the  evidence  that  he  was  negli- 
gent or  rec^ess  upon  this  occasion,  yon  will  say 
so.  If,  on  the  other  hand,  you  think  that  it  is 
not  established,  and  that  the  accident  must  be 
otherwise  accounted  for,  and  that  you  are  not 
prepared  to  impute  crime  to  him,  your  proper 
course  will  be  to  find  that  be  is  not  guilty. 

Verdict — Not  guilty. 

The  case  against  Tyre  was  abandoned. 

Oonnael  for  H.  M.  Advocate — Lord  Advocate 
Maodonald,  Q.G.— Wallace,  A.-D. 

Counsel  for  Drever — Jameson — Dickson — Sal- 
vesen. 

Coonsel  for  Tyre  —  TJre.  Agents  —  Boyd, 
Jameson,  &  Kelly,  W.S. 


Tuesday,  November  3. 
FIBST     DIVISION. 

CARBON  COMPANY,  PETITIONERS. 
Proeeit — Expeiues— Merchant  Slapping  Amend- 
ment Act  1854  (17  and  18  Viet.  c.  104;,  »ee.  fil4 
— Merchant  Shipping  Amendment  Act   1862 
(25  and  2G  Viet,  c  C3),  lee.  64. 

Petitioners  for  limitation  of  liability  under 
the  54th  section  of  the  Merchant  Shipping 
Amendment  Act  1862,  having  been  found 
liable  to  the  daimants  in  expenses,  ?ield  that 
these  did  not  indnde  the  expense  of  a  com- 
petition among  the  claimants  with  regard  to 
their  rights  in  the  fnnd  consigned  by  the 
petitioners. 
This  was  a  petition  presented  by  the  Oarron  Com- 
pany, owners  of  the  ss.  "Margaret,"  for  limita- 
tion of  their  liability  for  damage  caused  by  a 
ooIUsioD  with  the  as.  "  Clan  Sinclair,"  nnder  the 
54th  section  of  the  Merchant  Shipping  Amend- 
meot  Act  1862  and  the  514th  section  of  the  Mer- 
dwat  Shipping  Amendment  Act  1854. 

Tbe  Court  on  13th  December  1884  appointed 
the  petitioners  to  consign  in  bank,  to  await  the 
ordns  of  Court,  the  sum  of  £3087,  being  £8  per 
ton  on  386-87  tons,  the  gross  tonnage  of  the 
TMsel. 

bairns  having  been  lodged  for  Messrs  Csyzer, 
Irvine  ft  Company,  the  owners  of  the  "Clan  Sin- 
clair," for  the  master  and  seamen  of  the  "Mar- 
garet," and  for  various  cargo  -  owners,  which 
claims  amonnted  in  the  aggregate  to  more  than 
the  amonnt  consigned,  the  Court  on  19th  March 
188S,  of  consent,  remitted  to  Mr  Richards,  aver- 
age adjuster,  to  consider  the  claims,  "and  to 
assess  the  amounts  due  to  the  respective  claim- 
ants tbereonder." 

TOb.  ZXUL 


Mr  Bichards  having  lodged  his  report,  the 
Court  on  18th  July  1885  prononnced  this  inter- 
locutor— "Becal  all  arrestments  used  in  respect 
of  said  collision:  Bank  and  prefer  the  whole 
claimants  jxtrtpoMU  on  the  consigned  funds  for 
the  respective  amounts  of  their  claims  as  the 
same  have  been  assessed  by  the  reporter :  Ap- 
point the  claimants  Cayzer,  Irvine,  &,  Company 
to  lodge  in  process  a  sdieme  of  division  of  said 
fnnd,  showing  the  amount  due  to  each  claimant 
in  respect  of  the  foregoing  finding,  ranking,  and 
preference :  Find  the  petitioners  Carron  Com- 
pany liable  in  expenses  to  the  whole  claimants ; 
remit  the  accounts  of  said  expenses  to  the 
Auditor  to  tax  and  to  report." 

The  Auditor  in  taxing  the  claimants'  accounts 
of  expenses,  reserved  for  the  determination  of  the 
Court ' '  the  question  of  the  liability  of  the  peti- 
tioners for  the  expenses  incurred  under  the  remit 
to  Mr  William  Richards,  London,  'to  consider 
the  claims  lodged  for'  the  claimants  named,  '  and 
to  assess  the  amounts  due  to  the  respective 
claimants.'" 

"  lfote.—Bj  the  interlocutor  of  18th  July 
last  the  Court  'Find  the  petitioners  Carron 
Company  liable  in  expenses  to  the  whole  claim- 
ants :  Remit  the  accounts  of  said  expenses  to  the 
Auditor  to  tax  and  to  report.'  Two  accounts  of 
expenses  have  been  given  in,  viz. ,  account  for 
Cayzer,  Irvine,  &  Company  (that  now  reported 
on),  and  the  other  for  the  remaining  claimants 
who  have  appeared.  Both  sets  of  claimants 
maintain  that  under  this  interlocutor  they  are 
entitled  to  the  whole  expenses  incurred  by  them 
nnder  the  petition.  I  am  humbly  of  opinion  that 
this  contention  is  not  well  founded,  and  that 
while  the  whole  claimants  are  entitled  to  the  ex- 
pense of  stating  their  claims,  attending  before 
the  Court,  obtaining  the  remit  to  Mr  Richards, 
and  giving  effect  to  his  award  or  report,  they  are 
not  entitled  as  in  a  question  with  the  petitioners 
to  the  expenses  incurred  by  them  before  Mr 
Bichards  in  adjusting  the  various  claims  and 
assessing  the  amounts  due  to  the  claimants  re- 
spectively. The  proceedings  before  Mr  Richards 
were  not  prooeediugs  between  the  claimants  and 
petitioners,  but  were  tmly  competitive.  The  result 
has  been  that  while  the  whole  claimants  other 
than  Cayzer,  Irvine,  &  Company  have  been  suc- 
cessful in  supporting  their  claims  with  compara- 
tively trifiing  abatement  (£57,  14s.  lid.  on  the 
whole  amonnt),  the  claim  of  Cayzer,  Irvine,  Sc 
Company  has  been  disallowed  to  the  extent  of 
£627,  Os.  lOd.  The  petitioners  stated  no  objec- 
tions to  the  claims  before  Mr  Richards,  and  have 
not  in  any  way  contributed  to  or  increased  the 
expense  of  adjustment." 

When  the  petitioners  moved  for  approval  of  the 
Auditor's  report,  the  claimants  objected  that  the 
finding  for  expenses  in  the  interlocutor  of  18th 
July  1885  meant  the  whole  expenses  properly  in- 
curred in  the  cause.  [Losd  Pbisidznt — The 
consigners  here  stand  In  much  the  same  position 
as  the  raisers  of  a  multiplepoindiug,  with  this 
exception,  that  as  it  is  their  delinquency  which  is 
the  cause  of  the  consignation  they  are  liable  for 
the  expenses  necessarily  involved,  which  include 
the  expense  of  the  claims,  bnt  nothing  further.] 
The  petitioners  ought  then  to  have  protected 
themselves  by  getting  the  interlocutor  so  limited, 
as  was  done  in  the  case  of  BurreU  v,  Simj^on  <6 
Company,  November  24, 1876,  4  B.  177. 
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I  OuToD  Oompanr,  Petn.. 
L  Not.  S,  1886. 


At  adviaing — 

LoBD  Pbescdknt— I  agree  'with  the  Aoditor  in 
regard  to  this  matter,  and  do  not  think  that  we 
are  precluded  by  the  finding  in  onr  interlocutor 
of  18th  July  1885  from  giving  effect  to  that  view. 

The  party  who  presents  a  petition  of  this  kind 
is  bound  to  pay  expenses,  and  that  on  this  obvious 
ground,  that  it  is  because  of  his  fault  in  oansing 
the  collision  that  the  appUoation  is  rendered 
necessary.  But  the  expenses  involved  would  not 
amount  to  more  than  the  expense  of  stating  the 
claims  if  those  claims  were  unobjectionable,  and 
the  proceedings  would  come  to  a  conclusion  with- 
out any  reference  to  an  average  adjuster. 

The  limitation  of  the  petitioners'  liability  has 
the  effect  generally,  and  certainly  has  the  effect 
here,  of  limiting  the  amount  of  the  fund  avail- 
able for  x>aymeut  of  the  olaims.  In  fact,  it  con- 
verts the  process,  after  the  amount  of  the  fund 
has  been  ascertained,  into  a  process  of  competi- 
tion as  in  bankruptcy.  The  claimants  in  claim- 
ing a  sum  which  in  the  aggregate  exceeds  the 
amonnt  of  this  fund  are  in  competition  with  each 
other  when  they  come  before  the  average  ad- 
juster. 

I  think  the  just  rule  is,  that  whatever  expenses 
have  been  incurred  by  the  claimants  in  the  com- 
petition inter  w  shonld  not  be  borne  by  the  peti- 
tioner. 

LoBD  MuBE— It  is  evident  the  petitioners  are 
liable  in  some  part  of  these  expenses,  and  what 
I  wanted  to  ,know  was  whether  these  expenses 
before  Mr  Richards  were  incurred  in  consequence 
of  something  that  the  Oarron  Company  bad  done. 
It  was  explained  that  this  was  not  so,  and  I  think 
therefore  it  would  be  unfair  that  they  shonld  pay 
the  expense  of  what  was  a  competition  between 
the  puties.  I  a^ree  with  what  your  Iiordship 
observed  in  the  course  of  the  argument,  that  this 
process  is  just  like  a  multiplepoinding,  in  which 
the  petitioner  takes  no  part  in  the  dispute. 

LoBDs  Shand  and  Adah  concurred. 

The  Court  approved  of  the  Auditor's  reports, 
and  found  the  claimants  not  entitled  as  against 
the  petitioners  to  the  expenses  incurred  in  dis- 
cQSsing  their  claims  before  the  average  adjuster. 

Counsel  for  Petitioners — Dickson.  Agents — 
John  Clerk  Brodie  &  Sons,  W.S. 

Counsel  for  Claimants — H.  Johnston — Jame- 
son. Agents— Hagart  A  Bum  Murdoch,  W.S., 
and  J.  &  3.  Boss,  W.S. 


Tutiday,  November  3. 
SECOND    DIVISION. 

WATSON  AND  OTHERS  V.  BESt's  TRUSTEES 

AND  OTHERS. 
Fatuity  and  Powen—Marriage-ContrMt— Power 
of    Appointment  —  Invalicl     Appointment  — 
Reiiduary  Appointment. 

A  wife  who  had  under  her  marriage-contract 
power  to  appoint  her  own  share  of  themar- 
riage-oontraot  property  among  the  children 
of  the  marriage,  who  were  to  have  equal 
shares  in  the  event  of  her  making  no  appoint- 


ment, appointed  part  of  that  property  in 
certain  proportions  among  the  children  of 
the  marriage,  omitting  one  child  to  whom  she 
made  no  appointment,  but  who  would  have 
taken  a  share  under  the  provisions  of  the 
marriage-contract.    The  deed  contained  also 
an  inv^id  appointment  of  certain  legacies  to 
persons  who  were  strangers   to  the  power, 
and  a  residuary  clause  appointing  the  residue 
equally  among  the  children  to  whom  she  had 
already     made     particular     appointments. 
Eeld  (dub.    Lord  Craighill)  that  the  sums 
appointed  to  strangers  to    the  power  fell 
under  the  residuary  clause  of  the  deed  of 
appointment 
Thomas   Best  and  Mrs  Dnnlop  or  Best  were 
married  in  1831.     An  antenuptial  contract  was 
entered  into  whereby  Mrs  Best  conveyed  to  the 
marriage -contract  trustees  the   whole  property 
belonging  to  her    for   certain  trust  purposes; 
among  these  were,  that  the  trustees  should  hold 
her    property  for  behoof  of   herself  and   her 
husband    and    the    survivor    in   liferent,    and 
after  the  death  of  the  surviTor  of  the  spouses 
pay     over     the     fee     to    the     children     pro- 
created of    the  marriage   in  snch   proportions 
as  should  be  appointed  by  a  writing  executed 
jointly  by  the  spouses,  or  by  Mrs  Best  if  she  sur- 
vived her  husband,  and  failing  any  appointment 
then  to  pay  to  the  children  in  equal  diares. 

On  7th  December  1859  Mr  and  Mrs  Best 
executed  a  joint  deed  of  appointment,  by  which 
they  appointed  the  estate  above  mentioned 
among  the  children  of  the  marriage  then  alive, 
in  certain  proportions.  This  deed  contained 
a  power  either  to  the  spouses  jointly  or  to  Mrs 
Best,  if  she  survived  Mr  Best,  to  alter  or  revoke 
the  same,  and  the  division  thereby  made, 
but  under  the  declaration  that  in  so  far  as  not 
altered  the  same  should  be  held  as  a  vaUd  deed 
of  appointment  and  division. 
There  were  five  children  of  the  marriage. 
Thomas  Best  predeceased  his  wife. 
In  July  1875,  after  Mr  Best's  death,  Mrs 
Best  executed  a  deed  of  appointment  and 
division  by  which  she  revoked  the  deed 
of  1859  and  made  a  new  appointment 
of  her  estate  in  certain  proportions.  In  par- 
ticular, she,  with  his  own  consent,  directed  that 
only  one-half  of  the  amonnt  apportioned  to  her 
son  William  James  Best  should  be  payable  to 
him,  and  that  the  other  half  -should  be  divided 
equally  between  his  two  children,  he  having  the 
liferent  of  that  half.  By  this  deed  she  gave  a 
sum  of  £100  to  John  Paton  Watson,  husband  of 
one  of  her  daughters. 

In  1880  Mrs  Best  executed  another  deed  of 
appointment  and  division,  which  bore  to  revoke 
the  joint  deed  of  1859  but  did  not  bear  to  revoke 
the  deed  of  1875. 

By  this  deed  she  appointed  and  divided  her 
estate  as  follows,  viz.— (1)  £3000  equally  be- 
tween her  grandchildren  Thomas  Alexander 
Vans  Best  and  Louisa  Vans  Best,  the  children  of 
her  deceased  son  Alexander  Tans  Best ;  (2) 
£1000  equally  between  the  two  children  of 
William  James  Best,  the  income  being  payable  to 
him  during  his  life ;  (8)  £200  equally  between 
Eric  Orant  Matheson  and  Ailaie  Matheson,  chil- 
dren of  Mrs  Louisa  Cecilia  Caroline  Matheson  or 
Best,  widow  of  Alexander  Vans  Beet;  £100  to 
William  Pirrie,  M.D.;  £60  to  Jane  Duncan,  an 
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old  Mrrant ;  and  £50  to  each  of  three  charitable 
institations. 

The  olaase  diapoaing  of  the  reddne  was  in 
these  terms : — "After  folSlling  or  providing  for 
the  fulfilment  of  the  above  direction,  the  -whole 
remainder  of  the  tmst  funds  and  property  shall 
be  divided  equally  among  or  between  the  said 
Margaret  Beat,  WUiiam  James  Best,  and  Andrew 
Vans  Donlop  Best,  my  said  children. " 

No  share  was  appointed  by  this  deed  to  one  of 
Mrs  Best's  daughters,  Annie  Best  or  Watson,  wife 
of  John  Paton  Watson. 

After  Mrs  Beet's  death  the  present  Special  Case 
was  adjosted  to  determine  whether  there  was  any 
valid  and  snbsisting  appointment  by  Mrs  Best, 
and  as  to  the  conatrnotion  and  effect  of  the  deeds 
above  narrated.  Mrs  Best  was  survived  by  four 
children,  namely,  her  daughters  Mrs  Watson, 
Margaret  (Mrs  Beid),  and  two  sons  William 
Jamee  Best  and  Andrew  Vans  Dnnlop  Best.  The 
deceased  son  Alexander  Vans  Best  was  repre- 
sented by  his  two  children  Thomas  Alexander 
Vans  Best  and  lionisa  Vans  Best. 

The  parties  of  the  first  part  were  the  marriage- 
oontraot  trustees. 

The  parties  of  the  second  part  were  (a)  Mrs 
Beid,  William  James  Best,  and  Andrew  Vans 
Dnnlop  Best,  (i)  the  two  children  of  William 
James  Best,  and  the  two  children  of  the  deceased 
Alexander  Vans  Best. 

The  parties  of  the  third  part  were  Mrs  Watson 
and  her  huaband. 

.The  parties  of  the  fourth  part  were  Erie 
Grant  llatheson,  Ailsie  Matbeeon,  Jane  Duncan, 
and  the  three  charitable  institutions  to  whom 
legacies  were  provided  in  the  deed  of  1880.  Dr 
Pirrie  had  preideceased  Mrs  Best. 

The  second  parties  maintained  that  the  deed 
of  1880  was  Uie  ruling  appointment;  that  its 
first  and  second  heads  validly  appointed  £4000 
of  the  funds  at  Mrs  Best's  disposal ;  that  its  third, 
fourth,  fifth,  and  sixth  heads  were  in  themselves 
invalid  as  appointments  to,  in  all,  a  further  £500 
of  said  funds,  the  appointees  being  strangers  to 
the  power;  bat  that  the  said  sum  so  invalidly 
appointed  fell  into  residue,  and  became  divisible 
antong  the  residuary  appointees  under  the  seventh 
bead ;  that  it  was  the  intention  of  the' residuary 
■  sppointeea,  in  the  event  of  it  being  found  that 
their  construction  of  the  deeds  was  correct,  at 
their  own  hands  to  carry  out  the  wishes  of  Mrs 
Best  by  making  over  the  sums  so  added  to  residue 
to  the  persons  and  charities  in  whose  favour  the 
invalid  appointments  had  been  made;  that  in 
the  event  of  the  deed  of  1880  being  held  to  be 
invalid,  the  second  parties  maintained  that  the 
deed  of  1875  was  the  ruling  deed. 

It  was  also  narrated  that  the  third  parties 
maintained  that  there  was  no  effectual  appoint- 
ment by  any  one  of  the  said  three  deeds,  in 
respect  that  the  deeds  of  1859  and  1875  were 
revoked,  expressly  or  by  implication,  and  that 
the  deed  of  1880  contained  no  appointment  in 
favour  of  Mrs  Wateoo,  one  of  the  objects  of  the 
power.  Alternatively,  they"  maintained  that  if 
the  deed  of  1880  was  a  valid  and  subsisting  deed 
of  appointment  quoad  its  first,  second,  and 
seventh  heads,  it  was  invalid  and  ineffectual  quoad 
its  third,  fourth,  fifth,  and  sixth  heads,  and  that 
the  sum  of  £600  thereby  attempted  to  be  ap- 
pointed to  strangers  to  the  power  did  not  fall  to 
be  dtottibated  as  residue -under  the  sevMith  head,  ' 


but  that  there  was  a  failure  to  appoint  thereto, 
and  consequently  that  the  said  sum  of  £500  fell 
to  be  distributed  in  terms  of  the  marriage-con- 
tract equally  among  the  objects  of  the  power. 

The  fourth  parties  admitted  that  the  appoint- 
ments in  their  favour  under  the  deed  of  1880 
were  invalid. 

A  number  of  questions  were  submitted  for  the 
opinion  of  the  Court,  but  counsel  for  the  third 
parties  having  stated  in  the  course  of  the  debate 
that  be  gave  up  the  contention  that  the  deed  of 
1880  was  not  the  ruling  deed,  the  only  questions 
which  remained  for  decision  were  the  following  :  ' 
— (I.)  Whether  any,  and  if  so  which,  of  the  fol- 
lowing deeds,  viz.,  (1)  the  said  joint-deed  of 
appointment  executed  by  Mr  and  Mrs  Best  on 
7th  December  1859  ;  (2)  the  said  deed  of  appoint- 
ment executed  by  Mrs  Best  on  3d  July  1875 ;  and 
(3)  the  said  deed  of  appointment  executed  by 
Mrs  Best  on  30th  April  1880,  constitutes  a  valid, 
subsisting,  and  the  regulating  appointment  in 
whole  or  in  part  to  the  funds  and  estate  of  Mrs 
Best,  held  by  the  first  parties  under  her  marriage- 
contract?  (IL)  Assuming  thethird  deed  mentioned 
in  question  1  [that  of  1880]  to  be  the  regulating 
deed  of  appointment,  and  it  being  admitted  by 
the  fourth  parties  that  the  appointments  thereby 
made  in  favour  of  the  fourth  parties  and  Dr 
Pirrie  are  not  valid  appointments,  do  the  sums 
so  invalidly  appointed  fall  to  be  divided  as 
residue  under  the  seventh  head  of  the  said  last- 
mentioned  deed,  or  do  they  fall  to  be  divided  in 
terms  of  Mr  and  Mrs  Best's  marriage-contract? 

Argued  for  the  parties  of  the  second  part— The 
only  question  which  remained  for  argument  was, 
whether  the  legacies  in  the  names  of  those  who 
were  strangers  to  the  power  in  the  deed  of  1880, 
which  amounted  to  £500,  fell  into  the  residuary 
appointment  of  that  deed  or  fell  intointestacy  quoad 
Mrs  Best,  and  were  to  be  regulated  by  the  mar- 
riage-oontraot.  The  question  was  a  new  one,  for 
there  was  no  reported  case  of  a  residuary  clause 
occurring  in  a  deed  of  appointment.  It  was, 
however,  an  inference  from  Maekie  v.  Oloag't 
Truiteet,  July  4,  1885,  12  K.  1230,  that  such  an 
appointment  did  not  fail  in  respect  of  such  a 
clause,  and  must  embrace  the  whole  estate.  The 
appointment,  so  far  as  taken  to  the  objects  of  the 
power,  must  stand  for  the  whole  fund.  The 
position  of  this  sum  was  analogous  to  that  of  a 
lapsed  legacy,  which  never  fell  into  intestacy 
but  always  went  to  residue. 

Other  authorities —  Watton  v.  Marjoribankt, 
February  17, 1837, 16  S.  586;  OampbeUf.  Camp- 
bell, June  19,  1878,  6  B.  961. 

Argued  for  the  parties  of  the  third  part — A 
lapsed  appointment  was  inadifferent  positionfrom 
a  lapsed  legacy,  for  it  was  a  failure  to  exercise  a 
power  on  the  part  of  the  maker  of  the  deed, 
whereas  the  lapse  of  a  legacy  arose  from  circum- 
stances not  in  the  power  of  the  testator.  It 
was  a  question  of  intention,  and  as  there  was 
nothing  to  show  an  intention  on  the  part  of  the 
appointer  here  that  the  snm  invalidly  appointed 
was  to  go  to  the  residuary  legatees,  the  only 
resource  was  to  leave  it  to  be  dealt  with  by  the 
provisions  of  the  marriage-contract.  The  ques- 
tion had  been  determined  in  England  in  that 
way— Goy*  v.  LeapingiaM,  1812,  18  Vesey,  463; 
Easum  v.  Aw^ford,  1889,  6  Mylne  it:  Craig,  66; 
Jenffreson'*  Trutteei,  1856,  L.B.,  2  Eq.  276; 
Lakin  v.  Lakin,  1865,  34  Be8%-.  443^ 
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At  advising — 

LoBD  YoxTxa— I  think  this  is  rather  a  neat 
question,  whether  the  clanae  directing  that 
''after  fulfilling  or  providing  for  the  folRl- 
ment  of  the  above  directions  the  whole  re- 
mainder of  the  trnst-fonds  and  property  shall  be 
divided  eqnally  among  or  between  "  the  truster's 
children,  applies  to  the  sum  of  £500  with  respect 
to  which  tiiese  directions  cannot  deal  Parties 
have  presented  the  question  to  us  in  the  most 
candid  and  becoming  manner,  ondargned  it  qnite 
clearly.  My  own  opinion  is  that  the  clause  is 
sufficient  to  carry  the  fund  in  question.  The 
"  above  direction"  applies  to  it.  Had  that  direc- 
tion been  capable  of  fnlfilment  the  residue  would 
be  smaller,  in  my  view,  than  it  is  now  by  £500. 
Bat  it  is  not  capable  of  fulfilment — that  is  to  say, 
the  law  Btrikes  it  out  of  the  deed,  just  as  it  strikes 
oat  of  a  will  any  legacy  which  for  any  reason 
whatever  is  nut  to  be  given  efFect  to.  I  think  if 
the  deed  professed  to  deal  with  the  whole  of  the 
testator's  property,  or  the  whole  of  any  specified 
fund,  that  a  failure  of  a  particular  part,  contrary 
to  the  desire  of  the  maker  of  the  deisd,  would  not 
lead  to  intestacy,  or  take  that  sum  out  of  the  deed 
altogether  which  professed  to  deal  with  the 
whole.  There  is  no  doubt  that  this  direction  as 
to  the  £500  has  to  be  taken  out  of  the  deed,  be- 
oaoae  the  law  will  not  give  effect  to  it,  but  it  does 
not  foUow  that  the  fund  with  which  the  deed  deals 
has  to  be  diminished  by  £500.  Now,  it  is  essen- 
tial to  the  contention  of  Mr  Johnston,  or  the 
parties  interested  whom  he  represents,  and  whose 
case  he  stated  so  distinotly,  that  the  property 
dealt  with  by  this  deed  is  to  be  diminished  by 
£600,  which  accordingly  is  to  be  disposed  of 
irrespective  of  the  deed  altogether.  Now,  I  can- 
not take  that  view.  It  de^  with  the  whole  of 
the  maker's  estate.  The  whole  of  her  estate  was 
by  her  marriage-contract  vested  in  the  marriage- 
oontract  trustees.  This  deed  deals  with  every 
farthing  of  that  estate,  and  directs  distribution  of 
it  ID  a  certain  manner,  the  £500  being  a  part  as 
to  which  a  precise  direction  is  given.  It  deals 
with  the  whole  fund.  The  maker  of  the  deed 
says— "If  there  is  anything  which  I  have  not 
appointed,  or  not  well  appointed,  then  I  mean 
that  to  go  to  BO  and  so.  There  is  no  part  of  that 
fund  to  be  taken  out  of  the  deed — that  is  to  say, 
the  fund  which  I  announce  the  deed  is  to  deal 
'with,  and  the  whole  of  which  it  is  to  deal  with, 
is  not  to  be  diminished  by  £500. "  Now,  I  do  not 
give  that  opinion  with  any  confidence.  It  is  ad- 
mittedly a  new  question.  I  think  it  is  really  a 
question  of  intention  upon  each  particular  deed, 
^though  that  question  of  intention  apon  this 
particular  deed  is  of  a  somewhat  novel  character. 
On  that  simple  ground,  that  while  the  particular 
direction  fails,  Uie  property  dealt  with  by  the 
deed  is  not  to  be  diminished,  I  propose  that  we 
should  aoswer  the  question  put  to  us  in  this  way, 
that  the  £500  not  well  appointed  goes  to  the 
residuary  appointees. 

LoBD  Obuohiia— Althongh  not  very  confident 
in  my  opinion,  I  entertain  a  different  view  from 
that  expressed  by  Lord  Young,  The  case  is  a 
peculiar  one,  and  in  this  case  I  think  the  inten- 
tion must  be  derived  from  the  special  words 
which  are  employed.  The  question  which  I  put 
to  myself  is  this.  What  was  the  extent  of  the 
benefit  intended  to  be  conferred  on  thoee  three 


members  of  the  family  who  are  the  beneficiaries 
under  the  last,  or  as  it  was  called,  the  residuary 
clause?  It  appears  to  me  that  the  clause  is  in 
no  degree  affected  by  the  possibility  that  some  of 
those  who  had  received  benefits  under  the  earlier 
clauses  of  the  deed  might  fail,  and  that  in  this 
way  there  might  be  money  left  to  be  disposed 
of  either  in  this  residuary  clause  or  by  the  mar- 
riage-contract, which  provided  for  that  contin- 
gency. This  is,  I  think,  nothing  else  than  a 
bequest  of  amounts  that  might  remain  after  all 
those  sums  which  the  earlier  clauses  of  the  deed 
had  appointed  bad  been  paid  and  delivered  to  the 
respective  beneficiaries,  for  the  words  virtually 
are,  that  "after  fulfilling  the  above  direction  the 
whole  remainder  of  the  trust-funds  and  property 
shall  be  divided  equally  amongst"  those  persons 
immediately  afterwards  named.  It  is  that  re- 
mainder— and  that  remainder  only — which  is  to 
be  given  to  those  persons.  I  do  not  see  any 
indication  whatever  in  any  part  of  the  deed  that 
those  three  were  to  receive  more  than  the  balance 
which  would  remain  after  the  respective  sums 
had  been  paid  except  in  the  one  case  which  is 
provided  for,  namely,  that  if  there  should  be  a 
failure  of  those  entitled  to  the  £3000,  then  the 
£3000  thus  left  free  should  fall  into  the  money 
which  was  to  be  bequeathed  or  appointed  to  be 
paid  to  those  three  persons.  That  a  lapse  is 
provided  for  in  one  case  and  not  in  any  of  the 
others  seems  to  me  to  suggest  this,  that  the  ap- 
pointor did  not  intend  that  any  money  set  free 
in  consequence  of  the  lapse  should  be  dealt  with 
as  falling  under  the  last  clause  of  the  deed  ex- 
cepting in  the  one  case  for  which  she  has  made 
provision.  Taking  her  intention  from  that,  it  is 
equally  right  to  infer  her  intention  from  the 
specific  words  of  the  clause,  "after  fulfilling  all 
other  purposes" — that  is  to  say,  after  paying  the 
£3000,  the  £10U0,  the  £200,  and  several  sums  de- 
voted to  charities — the  balance,  and  the  balance 
only,  is  to  be  paid  to  the  three  beneficiaries  on 
whom  this  benefit  is  to  be  conferred.  There  are 
many  cases  no  doubt  where  a  residuary  bequest 
is  so  framed,  and  occurs  in  a  deed  in  such  cir- 
cumstances,  that  even  where  there  is  no  express 
provision  as  to  the  way  in  which  lapsed  legacies 
are  to  be  disposed  of,  the  lapse  will  accrue  to  the 
benefit  of  the  residuary  fund.  But  not  only  is 
that  not  provided  for,  except  as  regards  one  con- 
tingency, but  the  whole  structure,  as  I  think,  of 
this  particular  clause  leads  to  an  opposite  oonola- 
sioD.  As  I  have  said,  after  hearing  Lord  Yonng's 
opinion ,  I  do  not  profess  to  have  a  very  confident 
opinion  as  to  the  soundness  of  my  conclusioD, 
but  I  have  thought  it  right  to  express  the 
views  I  entertain. 

LoBD  Bdtbxbfdbs  Ci>abk—  I  agree  with  Lord 
Young. 

LoBD  Ji78TiCK-Ci.EBX — I  concor.  I  do  not  feel 
any  confidence  in  the  opposite  view  which  I  had 
at  first  felt  inclined  to  entertain,  and  I  agree  so 
far  with  Lord  Young  that  I  do  not  need  to  enter 
any  dissent  from  his  views.  I  would  only  say 
that  it  is  clear  to  my  mind  that  this  is  not  a  case 
of  a  lapsed  legacy  in  any  sense  whatever.  The 
question  here  arises  not  from  outward  circum- 
stances or  contingent  circumstances  rendering 
the  bounty  of  the  testator  unavailing,  but  from 
want  of  power  on  the  part  of  the  appointer  her- 
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self.  Now,  that  is  quite  a  different  matter, 
and  therefore  any  agreement  on  the  aaanmp- 
tion  of  the  appointer  having  power  does  not 
apply.  A  deed  which  failed  from  want  of  power 
in  regard  to  an  essential  partioolar  presents  a 
different  problem  from  the  ordinary  case  of  a 
lapsed  legacy.  At  the  same  time  the  two  ran  so 
dose  together  that  I  am  not  prepared  to  dissent 
from  Lord  Toong's  views,  and  the  qnestion  will 
be  answered  in  that  sense. 

The  Court  pronounced  this  interloontor: — 
"  The  Lords  .  .  .  are  of  opinion  and  find 
that  the  deed  of  appointment  ezecnted  by 
Mrs  Best  on  30th  Augnst  1880  constitates  a 
valid,  subsisting,  and  the  regulating  appoint- 
ment of  the  whole  funds  and  estate  held  by 
the  first  parties  under  her  marriage-contract, 
and  answer  the  first  question  accordingly ; 
answer  the  first  alternative  of  the  second 
question  in  the  affirmative,  and  the  second 
^temative  thereof  in  the  negative :  Find  it 
unnecessary  to  answer  the  remaining  ques- 
tions," See. 

Counsel  for  First,  Second,  and  Fourth  Parties 
— Pearson.  Agents — Tods,  Murray,  &  Jamieson, 
W.S. 

Counsel  for  Third  Parties— Mackay—H.  John- 
ston.   Agents — Henderson  &  Clark,  W.S. 


Tuesday,  November  3. 

FIRST    DIVISION. 

[Lord  Trayner,  Ordinary. 
LORD  BLANTTRE  AND  ANOTHEll  V.  DICK- 
SON AND  OTHERS. 

Soad- General  Turnpike  Act  1831  CI  and  2  WiU. 
IV.  cap.  43;, Me.  10—Haddingtonihire  Roads  Act 
1863 — Public  f^Mtpath— Justices— Jurisdiction. 
Held  that  the  Justices  of  Peace  of  Hadding- 
tonshire liad  no  jurisdiction  either  under 
section  70  of  the  General  Turnpike  Act  1831, 
or  under  the  powers  contained  in  the  Hadd- 
ingtonshire Uoads  Act  1863,  to  shut  up  a 
public  footpath  upon  which  no  public  money 
had  been  expended,  and  which  had  not  been 
under  the  management  of  the  road  trustees. 
Proof— Minutes  of  Meeting — Subscription. 

Qttore — \Vhether  unsigned  minutes  of  a 
meeting  of  justices  ordering  that  a  public 
footpad  should  be  shut  up  were  valid? 
By  the  70th  section  of  the  Qeneral  Turnpike  Act 
1831  (1  and  2  WilL  IV.  cap.  48),  it  is  provided 
"that  where  any  new  turnpike  road  shall  be 
made  in  lieu  of  an  old  road,  or  where  any  bye 
road  shall  be  used  for  the  purpose  of  evading  the 
toll  duties  imposed  by  any  local  Act,  or  where 
any  old  road  or  any  bye  rend  shall  have  become 
naeless  or  of  no  Importance  to  the  public,  it 
shall  be  lawful  for  the  justices  at  any  stated 
meeting,  on  the  application  of  the  trustees  of 
•neh  road,  to  give  orders  for  shutting  up  such 
old  road  or  bye  road."  .  .  . 

By  the  Haddingtonshire  Boads  Aot  1863  it  was 
•naoted  by  see.  8  that  "the  words  'the  roads' 
shall  mean  and  include  all  turnpike  and  labour 


roads,  highways,  and  bridges  within  the  county 
of  Haddington,  and  generally  all  public  roads 
and  bridges  within  the  said  county  whereon  the 
public  have  at  the  passing  of  this  Act  a  right  of 
passage,  or  whereon  any  public  traffic  is  carried 
on,  and  which  are  not  herein  specially  excepted." 

By  section  4  of  the  said  Act  the  provisions  of 
the  Qeneral  Turnpike  Act,  "in  so  far  as  the 
same  are  not  inconsistent  herewith,  shall  be,  and 
the  same  are  hereby  incorporated  with  this  Act, 
and  the  same  shall  extend  and  apply  not  only  to 
the  turnpike  roads  but  also  to  all  the  roads 
hereinafter  described."  .  .  . 

On  13th  July  1880  a  petition  was  presented  by 
Lord  Blantyre,  the  proprietor  of  the  lands  of 
Lennoxlove,  and  J.  D.  Lawrie,  proprietor  of  the 
lands  of  Monkrigg,  both  in  the  county  of  Had- 
dington, to  the  Boad  Board  of  Haddingtonshire, 
praying  that  the  board  should  take  measures  for 
shutting  up  an  old  public  road  lying  between  the 
public  road  leading  from  Haddington  to  Ooalston 
on  the  west,  and  the  public  road  leading  from 
Haddington  to  Gifford  on  the  east,  running 
through  a  portion  of  the  pursuer's  respective 
properties  of  Lennoxlove  and  Monkrigg,  and  for 
assigning  the  ground  of  the  road  to  the  peti- 
tioners for  their  respective  rights  and  interests 
as  the  owners  of  properties  adjoining  the  road, 
all  in  terms  of  the  General  Turnpike  Act  1881. 

Upon  this  application  the  board  on  Sd  August 
1880  pronounced  an  order  directing  an  appUoa- 
tion  to  be  prepared  by  their  clerk  and  presented 
to  a  stated  meeting  of  Justices  of  the  Peace  for 
an  order  to  shut  up  the  said  road. 

At  a  meeting  of  Justices  for  the  county  of 
Haddington,  held  on  26th  October  1880,  the 
application  of  the  Boad  Board  to  shut  up  the 
said  road  was  entertained,  and  a  resolution  passed 
that  it  should  be  shut  up. 

At  a  meeting  of  the  said  Koad  Board  en  17th 
March  1882,  the  road  was  ordered  to  be  shut  up, 
and  was  thereafter  closed  as  a  public  highway. 
Immediately  after  this  last-mentioned  order  was 
pronounced  by  the  board,  the  petitioners  entered 
into  au  arrangment  for  settling  their  respective 
interests  in  the  solum  of  the  road. 

This  was  an  action  at  the  instance  of  Lord 
Blantyre  and  J.  D.  Lawrie  against  Alexander 
Diclcson  and  others,  inhabitants  of  Haddington, 
who  claimed  a  right  to  use  the  ground  as  a  road, 
to  have  it  found  and  declared  that  the  pursuers 
had  a  good  and  undoubted  right  and  title  to  the 
exclusive  possession  and  occupation  of  the  ground 
occupied  by  the  said  road,  and  for  interdict 
against  the  defenders  entering  upon  or  using  the 
ground,  and  from  destroying  or  interfering  with 
the  fences  on  the  ground. 

The  pursuers  narrated  the  proceedings  above 
set  forth,  ami  founded  on  the  resolution  of  the 
Justices  of  date  26th  October  1880. 

The  defenders  pleaded — "(4)  The  road  in  ques- 
tion not  having  been  within  Uie  jurisdiction  or 
under  the  administration  of  said  Boad  Trustees, 
Boad  Board,  and  Justices,  the  proceedings 
founded  on  were  ultra  vires  of  said  bodies." 

They  further  stated  that  the  resolution  of  26th 
October  1880  was  unsigned,  and  therefore  pleaded 
that  it  was  inept  and  invalid. 

From  the  record  as  amended  in  the  Inner 
House,  together  with  a  minute  of  admissions 
lodged  by  the  pursuers,  the  following  appeared 
to  be  the  nature  of  the  road  in  question  : — The 
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toad,  which  was  abont  twenty  feet  in  width,  never 
was  a  turnpike,  Btatate-labonr  or  puiab  road,  and 
no  pnblio  money  was  at  any  time  expended  npon 
its  maintenance.  For  many  years  it  was  nsed  by 
the  proprietors  of  LennozIoTe  and  Monkrigg, 
their  tenants  and  the  public,  for  cart  and  carriage 
traffic,  as  well  as  by  foot-passengers.  It  had  been 
used  by  the  public  generally  as  a  right-of-way  for 
foot-passengers  for  npwards  of  forty  years  prior  to 
26th  October  1880.  The  road  was  never  included 
in  any  of  the  lists  of  roads  as  falling  within  the 
management  and  administration  of  the  road 
board  of  the  county,  and  had  not  de  facto  either 
before  or  after  1863  been  managed  by  them. 

"nie  Lord  Ordinary  (Tbaxmeb')  on  20th  May 
188S  sostained  the  fourth  plea-in-law  for  the  de- 
fenders, and  assoilzied  the  defenders  from  the 
conclusions  of  the  snmmons. 

"Opinion. — This  case,  as  now  presented  in 
argument  by  the  pursuers,  differs  materially  from 
the  case  as  stated  in  the  record.  The  pursneis 
now  admit  that  the  GlOTery  Boad  is  to  be 
regarded  as  a  public  road  only  in  the  sense  that 
it  is  a  road  over  which  the  public  have  by  long 
usage  acquired  a  right  of  passage.  It  is  further 
admitted  that  such  a  road  could  not  be  shut  up 
by  order  of  the  Justices  of  the  Peace  on  the 
application  of  the  road  anthorities  in  the  county 
of  Ebddington,  unless  they  are  authorised  so  to 
do  by  the  provisions  of  the  Haddingtonshire 
Boadis  Act  1863.  The  argument  addressed  to  me 
was  therefore  confined  to  the  question  whether, 
under  the  Act  of  1863  the  Justices  of  the  Peace 
had  power  to  shut  up  the  road  in  question  ? 

"The  Local  Act  of  1863  contains  no  direct 
provision  in  regard  to  the  shutting  up  of  old  dis- 
used or  superflnous  roads ;  but  by  section  4  it 
incorporates  the  Turnpike  Act  1  and  2  Wm.  IV. 
cap.  48.  By  section  70  of  the  latter  Act  power 
is  given  to  Justices  of  the  Peace  to  shut  up  old 
roads  or  bye-roads  which  have  become  useless, 
Sm.  ;  and  the  procedure  nnder  which  such  power 
is  to  be  exercised  is  prescribed.  The  Local  Act 
of  1863  (sec.  4),  as  I  have  said,  incorporates  the 
Oeneral  Turnpike  Act,  and  provides  that  'the 
same  shall  extend  and  apply  not  only  to  the 
turnpike  roads,  but  also  to  all  the  roads  herein- 
after described.'  The  interpretation  clause  of 
the  Act  of  1868  contains,  inter  alia,  the  following 
provision :  'The  words  "the  Boads "  shall  mean 
and  include  all  turnpike  and  statute  -  labour 
roads,  highways,  and  bridges,  within  the  county 
of  Siad^gton,  and  generally  all  public  roads 
and  bridges  within  the  said  county  whereon  the 
pnblic  have  at  the  passing  of  this  Act  a  right 
of  passage,  or  whereon  any  public  trafilc  is  car- 
ried on.' 

"The  pursuers  contend  that  these  words  are 
broad  enough  to  cover,  and  on  a  fair  constmotion 
do  cover,  the  road  in  question.  I  am  of  opinion 
that  this  contention  is  unsound.  The  words  'and 
generally  all  public  roads,'  &o.,  on  which  the 
pursuers  rely,  appear  to  me  to  be  limited  to  roads 
of  the  game  kind  as  those  mentioned  in  the  spe- 
cific enumeration  which  goes  before,  and  these 
undoubtedly  were  roads  in  reference  to  which 
the  road  authorities  were  charged  with  the 
maintenance  and  supervision,  and  with  the  right 
of  property  in  which  the  road  authorities  were 
vested.  A  road  over  which  the  public  had  ac- 
quired a  right  of  passage,  but  which  otherwise 
was  private  property,  over  which  the  road  au- 


thorities had  exercised  no  supervision,  and  on  the 
maintenance  of  which  they  had  never  expended 
any  money  or  labour  (and  such  as  the  road  in 
question  is  now  admitted  to  be),  does  not  appear 
to  me  to  fall  within  the  provisions  of  the  Act  of 
1868.  This  view  of  the  meaning  of  the  Act  is 
strengthened  in  my  opinion  by  a  consideration  of 
the  purpose  and  scope  of  the  Act,  as  gathered 
from  its  preamble,  from  which  it  appears  that  the 
better  maintenance  and  improvement  of  the  pub- 
lic roads  and  bridges  in  the  county  of  Hadding- 
ton, formerly  under  the  charge  of  certain  Boad 
Trusts,  which  were  discontinued,  was  the  pur- 
pose and  the  only  purpose  which  the  Act  of  1863 
was  intended  to  serve.  The  case  of  FoBoeh  v. 
TAomion,  18th  December  1868, 21  D.  173,  seems 
an  authority  in  favour  of  the  view  I  have  adopted. 

"  I  am  therefore  of  opinion  that  the  shutting 
up  of  the  road  in  question  was  ultra  virei  of  the 
Justices  of  the  Peace ;  and  I  do  not,  consequently, 
express  any  opinion  as  to  the  regularity  or  suffi- 
ciency of  the  procedure  before  them,  which  bow- 
ever  appears  open  to  grave  objection. " 

The  pursuers  reclaimed,  and  argued — Even  ad- 
mitting that  under  the  General  Turnpike  Act  the 
Justices  had  not  jurisdiction  to  shut  up  this  road, 
the  interpretation  clause  of  the  Local  Act  was 
broad  enough  to  cover  a  road  of  this  description. 
But  further  the  expression  "  bye-road  "  iu  sec.  70 
of  the  Oeneral  Turnpike  Act  would  apply  to  a  road 
like  this.  The  fact  that  the  Boad  Board  had  not 
maintained  the  road  in  question  was  not  enough 
to  exclude  their  jurisdiction,  because  there  were 
many  "  bye-roads  "  on  which  no  public  money 
had  been  spent,  and  yet  the  Boad  Board  would  be 
entitled  to  shut  up  these  under  section  70.  The 
objection  that  the  order  of  the  Justices  was  un- 
signed was  obviated  by  the  admission  on  record 
that  such  an  order  had  been  pronounced — Stair, 
ii.  7,  10;  SmUh-T.  Knowlet,  March  11,  1825,  3 
S.  466 ;  Uurray  v.  Stewart,  November  14,  1839, 
2  D.  12. 

The  defenders  argned — The  construction  to 
be  applied  to  the  statutes  in  this  case  should  be 
that  which  was  applied  in  the  case  of  PoUoek  v. 
Thornton,  December  18,  1858,  21  D.  172.  This 
was  merely  a  public  footpath,  and  was  therefore 
neither  a  public  road  nor  a  bye-road  in  the  sense 
of  the  statutes.  The  order  in  question  being  an 
oettM  Ugitimvt  could  not  receive  effect  because  it 
was  unsigned — DirJcton  v.  Heritors  of  NevXandt, 
M.  7464  J  Ferguton  v.  Ueritor*  of  Kirkpatriek- 
Durham,  July  2,  1866, 12  D.  1146,  ail.  1  Maoq. 
832. 

At  advising — 

LoKD  PsEsinKNT — It  appears  to  me  that  the 
greatest  difficulty  in  this  case  arose  from  the  fact 
that  the  parties  were  not  able  to  tell  what  tlie  pre- 
cise nature  of  this  road  is  which  the  Justices 
attempted  to  shut  up  by  their  resolution  or  order 
of  26th  October  1880.  Counsel  have  now  ex- 
plained that  there  is  no  public  right  in  connection 
with  this  road  except  a  pnblic  right  of  footpath 
which  was  constituted  by  possession  or  use  for 
forty  years.  The  road  no  doubt  was  nsed  by 
carts  and  carriages,  but  it  is  not  alleged  that  the 
public  used  the  road  for  carts  and  carriages  for 
forty  years,  or  for  any  number  of  years ;  nor  is  it 
said  that  there,  is  any  dedication  of  the  road  to 
pnblio  uses  either  by  grant  or  statute.  That 
I   being  the  state  of  the  tmS»  we  must  deal  with  this 
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M  »  pnblie  footpath,  and  not  as  a  pnblio  road  in 
any  other  sense  whatever. 

l^e  qneetion  then  is,  whether  the  Haddinftton- 
Bhire  Boad  Trastees  have  nnder  their  Local  Aot, 
and  under  seotion  70  of  the  Qeneral  Tornpiice 
Aet,  jorisdietion  to  shut  np  a  publio  footpath? 
Mow,  in  order  to  answer  that  qnestion  I  do  not 
think  it  is  neoeasaiy  to  go  oyer  the  provisiona  of 
the  Acts,  for  the  qaestion  is  a  very  general  one, 
and  would  arise  under  all  local  Acts  framed  in  the 
usual  way,  where  seotion  70  of  the  Turnpike  Act 
is  incorporated. 

On  that  qaestion  I  am  very  dearly  of  opinion 
that  trustees  in  this  and  every  other  case  have 
charge  of  public  roads  which  are  used  by  the 
public  for  horses,  carriages,  carts,  sheep,  cattle, 
Jbo.,  and  have  nothing  to  do  with  footpaths  ex- 
cept in  virtue  vf  special  powers,  and  it  is  not  al- 
leged that  there  is  any  special  power  here,  unless 
such  is  conferred  by  the  general  words  that  are 
common  to  all  local  Acts  and  to  the  general  Act. 

In  the  view  I  take  it  is  not  necessary  to  go  fur- 
ther into  the  case.  This  is  a  footpath,  and 
therefore  the  Justices  have  not  jurisdiction  to 
shut  it  np.  In  coming  to  that  conclusion  I  think 
we  are  following  the  case  of  PoHoek  v.  Tharnxm, 
21  D.  178,  in  which  though  the  clauses  were 
not  quite  the  same  they  were  snbstantially  the 
same. 

It  is  right  to  add  that  if  this  ground  of  judg- 
ment had  not  been  quite  so  clear  I  should  have 
had  the  greatest  doubts  as  to  the  regularity  of 
the  procedure.  But  the  first  ground  is  quite 
clear. 

LoKD  Mmn— I  come  to  the  same  conclusion  on 
the  ease  as  now  brought  out.  This  was  a  publio 
footpath  and  nothing  more,  and  I  see  that  in  the 
case  of  PoUoek  it  was  held  that  road  trustees  had 
not  power  to  shut  up  footpaths.  The  power 
then  given  to  the  trustees  was  "to  shut  up  super- 
fluous or  useless  roads. "  And  under  that  provi- 
sion the  Court  in  1858  held  that  the  trustees  had 
not  jorisdietion  to  deal  with  a  pubUo  footpath. 
I  do  not  think  there  is  any  distinction  between 
section  4  of  this  Act  and  the  similar  section  in 
the  Dumbartonshire  Act.  I  think  this  footpath 
is  not  under  the  jurisdiction  of  the  trustees. 

LoBD  Shand — If  it  heid  appeared  upon  re- 
cord or  had  been  admitted  by  both  parties 
that  this  was  a  pnblio  road  in  every  sense 
of  the  word,  except  that  it  was  not  under  the 
management  of  the  Boad  Trustees,  I  should  have 
thought  it  a  question  of  great  dijnoulty.  It  is 
impossible  to  read  these  statements  without  see- 
ing that  they  were  framed  loosely,  but  from  the 
statement  as  now  amended  it  is  clear  tbat  the 
only  publio  right-of-way  along  this  road  was  one 
for  foot-passengers.  I  am  therefore  of  opinion 
that  the  trustees  had  no  right  to  shut  it  np.  I 
may  further  say  that  I  should  have  had  the 
greatest  difficulty  in  supporting  the  order  by  the 
Justioes,  it  being  in  effect  a  decree  which  was  not 
properly  authenticated. 

LoBD  Ad;UC  concurred. 

The  Court  adhered. 

Oonnsel  for  Pursuers  (Beclaimers) — Qoudy — 
Dnndas.     Agents — Gillespie  &  Faterson,  W.S. 

Counsel  for  Defendera(Respondents)— Strachan 
— A.  8.  D.  Thomson.  Agents — Andrew  New- 
•nds,&&0. 


Wednesday,  November  4. 

FIRST     DIVISION. 

[Lord  M'Laren,  Ordinary. 
60LDIE   V.  SHSDDEN  AKO  OTHEBS. 
Sueeesiion — Testament—  Writ—  Eotagraph — 5uJ- 
seription-^Parole  Evidence. 

Two  deposit-receipts  with  the  following 
words,  holograph  of  a  person  deceased,  "Mr 
Lewis  Shedden  i  leave  this    to  my  sister 
Janet  Shedden,"  were  produced  by  his  sister 
after  his  deaUi.      Held   in   an    action   in 
which  these  documents  were  founded  on  as 
valid  testamentary  writings,  that  being  nn- 
subscribed  they  could  not  receive  effect,  and 
that    parole    evidence    to    prove    that   the 
deceaMd  intended  them  to  be  testamentary 
writings  was  incompetent. 
Remarks  on  RusteO,  Dec.  11,1888,  IIB.  288. 
Lewis  Shedden,  gardener,  Kilmarnock,  died  on 
I8th  March  1883.      This  was  an  action  at  the 
instance  of  Mrs  Janet  Shedden  or  Qoldie,  sister 
of  the  deceased,  with  consent  of  her  husband, 
against  John  Shedden  and  others,  next-of-kin 
of  the  deceased,  to  have  it  found  and  declared 
"  that  the  writings  following,  namely,  the  words 
*Mr  Lewis  Shedden,  i  leave  this  to  my  sister 
Janet  Shedden,'  written   upon   the   back  of  a 
deposit-receipt  of  date  11th  October  1880,  gran- 
ted by  the  Clydesdale  Banking  Company  at  their 
office  in  Stewarton,  in  favour  of  the  deceased 
Lewis  Shedden,  Kilmanrs,  for  the  sum  of  one 
hundred  and  seventy-two  pounds  sterling,  and 
the  like  words  written  upon  the  back  of  a  deposit- 
receipt,  of  date  9th  December  1882,  granted  by 
the  Boyal  Bank  of  Scotland  at  their  office  in 
Kilmarnock,  in  favour  of  the  said  Lewis  Shedden, 
for  the  sum  of  sixty  pounds  sterling,  are  both 
holograph  of  the  said  deceased  Lewis  Shedden, 
gardener,  Begent  Street,  Kilmarnock,  and  are 
valid    and    effectual    testamentary  bequests   in 
favour  of  the  pursuer  Mrs  Janet  Shedden  or 
Ooldie  of  the  said  deposit-receipts  respectively, 
and  of  the  sums — principal  and  interest — therein 
contained." 

The  deceased  left  no  other  testamentary  writ- 
ing, and  these  deposit-receipts  constituted  nearly 
the  whole  of  his  estate.  The  receipts  were  pro- 
duced after  the  death  of  Lewis  Shedden  by  the 
pursuer,  with  whom  he  lived  the  latter  part  of  his 
life  and  down  to  the  date  of  his  death. 

The  defenders  pleaded  that  the  writings  on  the 
deposit-receipts  were  not  valid  or  effectual 
testamentary  dispositions  by  Lewis  Shedden,  in 
respect  they  were  not  subscribed  by  him. 

A  proof  was  allowed  and  led  in  order  to  show 
that  the  deposit-receipts  had  been  delivered  by  the 
deceased  to  the  pursuer,  and  that  he  had  intended 
the  documents  to  be  testamentary  writings. 
There  was  no  question  of  donation  in  the  case. 

On  18th  January  1886  the  Lord  Ordinary 
(M'Labxn)  sustained  the  defences  for  the  com- 
pearing d^enders,  and  assoilzied  them  from  the 
oondusions  of  the  libeL 

"  Opinion. — I  took  time  to  consider  this  case, 
that  I  might  examine  the  authorities  regardiag 
the  possibility  of  supplying  the  want  of  a  sub- 
scription to  a  testamentary  writing.  There  is  no 
question  of  donation  raised  on  the  record,  and 
tiie  only  question  I  have  to  consider  is,  Whether 
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the  -words  written  on  the  back  of  two  deposit- 
reoeipts  amount  to  a  testamentary  disposal  of  the 
sams  of  money  contained  in  these  dooaments? 
The  words  are  in  each  case — '  Mr  Lewis  Shedden, 
i  leave  this  to  my  sister  Janet  Shedden.' 

"I  think  these  words  are  to  be  read  as  if  the 
writing  had  been,  ■  I,  Lewis  Shedden,  leave  this,' 
&o.,  and  I  so  considered  them.  My  individnal 
opinion  has  always  been  in  favonr  of  a  strict 
interpretation  of  the  role  of  law  which  prescribes 
that  every  testament  disposing  of  property  ex- 
ceeding the  valne  of  £100  Scots  mnst  be  in 
writing.  An  unsigned  writing  is  in  my  view 
not  a  writing  by  which  the  writer  intended  to 
bind  himself  or  to  dispose  of  anything,  and  if 
thia  rule  is  broken  down  I  am  afraid  &at  great 
injustice  might  be  done  to  heirs  and  next-of-kin. 
It  is  very  common  for  persons  who  are  possessed 
of  property  to  make  memoranda  of  what  they 
propose  to  do  for  their  relatives  when  they  may 
think  it  proper  to  execute  a  will,  and  it  must 
frequently  happen  that  such  memoranda  are  left 
unsigned  for  future  consideration.  If  it  is  known 
and  understood  that  subscription  is  necessary  to 
a  will,  the  existence  of  such  memoranda  will  not 
be  a  cause  of  embarrassment  either  to  the  writer 
in  his  lifetime  (in  case  he  may  have  mislaid 
them)  or  to  his  executors  after  his  death.  But 
if  exceptions  are  to  be  admitted  the  Court  will  in 
such  cases  be  called  on  to  determine  from 
surrounding  oiroumstanoes  whether  the  particu- 
lar writing  was  or  was  not  intended  to  be  a  will. 
When  a  testator  puts  his  name  to  a  paper  which 
professes  to  dispose  of  the  estate  which  may 
belong  to  him  at  death,  this  is  presumed  to  be 
his  will,  unless  the  contrary  is  established,  and 
in  general  the  presumption  can  only  be  displaced 
by  showing  that  it  was  a  paper  of  instructions  to 
s  solicitor,  or  that  being  a  will  it  was  subse- 
quently cancelled  or  revoked. 

"But  this  is  a  very  different  thing  from  allowing 
it  to  be  shown  by  evidence  that  a  writing  which 
is  defective  in  the  essentials  of  a  testamentary 
act  was  intended  by  the  writer  to  have  effect  as 
such.  The  distinction  between  such  a  proceed- 
ing and  the  sustaining  of  a  verbal  or  nuncupative 
will  is  very  slender,  and  I  should  not  be  in  favour 
of  making  it. 

"This  subject  was  very  deliberately  considered 
by  the  First  Division  of  the  Court  in  the  recent 
case  of  Skinner,  and  in  the  unanimous  judgment 
there  pronounced  I  understand  their  Iiordsbips 
to  have  expressed  the  opinion — (1)  That  they 
would  not  in  the  future  sustain  any  dooament  as 
a  will  which  did  not  bear  the  subscription  of  the 
testator ;  and  (2)  that  the  recital  of  the  testator's 
name  in  the  commencement  of  a  holograph  writ- 
ing would  not  be  sustained  as  a  subscription  or 
Its  equivalent. 

"  If  I  were  to  sustain  these  writings  I  think  I 
should  be  going  against  the  opinion  of  a  higher 
Court,  and  an  opinion  in  which  as  a  lawyer  I 
entirely  concur.  The  judgment  will  therefore 
be  for  the  defenders,  with  expenses." 

The  pursuer  reclaimed,  and  argued — The  dic- 
tum in  Stair,  iv.  42,  6,  was  ambiguous.  The  true 
import  of  the  passage  was  that  given  by  Lord 
Toung  in  the  case  of  RusseU'a  TrutUe*  v.  Bender- 
ton,  Dec  11, 1883,  11  B.  283.  The  presumption 
that  an  unsigned  deed  was  incomplete  could  be 
rebutted  by  facts  and  oircumBtanoes  extrinsic  to 
the  deed,   which  could  be  proved  by  parole. 


Here  there  was  delivery  in  such  circumstances  as 
to  show  that  it  was  certain  the  deceased  intended 
these  writings  to  be  his  will.  Even  if  Lord 
Stair's  dictum  was  to  be  strictly  construed,  the 
pursuer  was  entitled  to  prevul,  because  the 
holograph  writing  was  on  an  authentic  writ 
Such  writings  had  been  sustained  when  on  bonds 
and  bills — Ovrrenee  v.  Halkett,  2  Br.  Hupp.  121, 
Bell's  Leot.  i.  82. 

Argued  for  the  defenders — This  case  was  ruled 
by  Skinner  v.  Forba,  Nov.  18,  1888, 11  K.  88  ; 
Dunlop  V.  Dunlop,  June  11,  1839,  1  D.  912. 

At  advising — 

LoBD  PsssiDEirr — This  is  an  action  of  declara- 
tor at  the  instance  of  Mrs  Ooldie,  with  consent 
of  her  husband,  to  have  it  found  and  declared 
"  that  the  writings  following,  namely,  the  words 
'  Mr  Lewis  Shedden  i  leave  this  to  my  sister  Janet 
Shedden,'  written  upon  the  back  of  a  deporit- 
reoeipt  of  date  11th  October  1880,  granted  by  the 
Clydesdale  Banking  Company  at  their  office  in 
Stewarton,  in  favour  of  the  deceased  Lewis  Shed- 
den, Eilmanrs,  for  the  sum  of  One  hundred  and 
seventy-two  pounds  sterling,  and  the  like  words 
written  upon  the  back  of  a  deposit-receipt,  of 
date  9th  December  1882,  granted  by  the  Royal 
Bank  of  Scotland  at  their  office  in  Kilmarnock, 
in  favour  of  the  said  Lewis  Shedden,  for  the  sum 
of  Sixty  pounds  sterling,  are  both  holograph  of 
the  said  deceased  Lewis  Shedden,  gardener, 
Begent  Street,  Kilmarnock,  and  are  valid  and 
effectual  testamentary  bequests  in  favour  of  the 
pursuer  Mrs  Janet  Shedden  oi  Goldie  of  the  said 
deposit-receipts  respectively,  and  of  the  sums — 
principal  and  interest— therein  contained. "  There 
is  therefore  clearly  no  question  of  donation  ;  it  is 
not  alleged  that  the  deposit-receipts  or  the  sums 
contained  In  thetu  were  made  the  subjects  of  gift, 
either  inter  vivot  or  mortit  eauia.  The  docu- 
ments are  relied  on  as  valid  testamentary  be- 
quests, and  if  they  are  not  that  the  pursuer, 
admittedly,  cannot  prevail. 

The  defence  is  that  the  documents  are  not 
holograph  of  the  deceased,  and  also  that  they  are 
not  subscribed  by  him,  and  that  therefore  they 
cannot  receive  effect  as  testamentary  writings.  It 
is  not  now  disputed  that  the  writing  is  the  hand- 
writing of  the  deceased,  bnt  it  is  maintained  that 
the  documents  are  unsubscribed.  Now,  the  words 
used  are  a  little  peculiar,  because  the  testator 
sets  himself  out  as  Mr  Lewis  Shedden.  The 
ItOti  Ordinary  says  that  he  thinks  that  tl^e  words 
must  be  read  thus,  "I,  Lewis  Shedden,  leave 
this, "  &o.  I  quite  agree  with  his  Lordship  i^at 
this  is  the  fair  construction  to  be  put  upon  the 
words,  and  the  name  therefore  appears  in  the  body 
of  the  writing,  if  so  short  a  writing  can  be  said 
to  have  a  body.  The  name  of  the  deceased  ia  in 
the  body  of  the  writing,  and  it  was  tberefoi«  con- 
tended (1)  that  the  document  must  be  held  to  be 
subscribed,  and  (2)  that  though  the  document  by 
itself  might  not  constitute  a  testamentary  writing, 
that  yet  it  might  be  shown  by  the  eTiden«e  of 
witnesses  that  it  was  Mr  Shedden's  iatention  to 
make  this  the  expression  of  his  testamentaiy  in- 
tentions. It  appears  to  me  in  theae  ciionmstances 
that  the  case  is  ruled  by  the  case  of  Skinner,  18th 
Nov.  1888,  11  B.  88.  It  was  there  held  to  be  a 
Bettledrulethatadocument,thonghholognipb,  and 
containing  the  name  of  the  supposed  testator  at 
the  beginning,  was  not  effeotnal  nnless  subscribed. 
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I  tun  not  prepared  to  go  back  apon  that  judg- 
ment, for  I  think  it  is  in  accordance  with  pre- 
Yioog  authorities,  and  especially  vith  the  passage 
io  Lord  Stair  (It.  42,  6),  on  which  I  then  took 
occasion  to  comment,  and  I  adhere  to  the  con- 
struction there  given.  If  parole  evidence  is  ad- 
milted  in  this  case,  it  can  only  be  to  prove  that 
thongh  the  deceased  did  not  sabsoribe  these 
documents  he  intended  that  they,  though  nnsnb- 
aeribed,  should  receive  effect  as  bis  testamentary 
writings.  I  do  not  think  that  can  be  proved  by 
parole. 

I  think  it  was  implied  in  otir  judgment  in  the 
case  of  Skinner  that  such  evidence  could  not  be 
idmitted,  and  I  am  clearly  of  opinion  that  such 
evidence  is  incompetent.  The  present  case  strikes 
me  as  being  a  very  instructive  example  of  the 
danger  of  admitting  such  evidence,  for  we  find 
that  it  is  the  persons  who  are  directly  interested 
in  supporting  the  validity  of  the  will,  and  no-one 
else,  who  come  forward  as  witnesses,  and  further, 
that  no-one  else  had  access  to  the  repositories  of 
the  deceased  down  to  and  at  the  time  of  his  death. 
J  mention  this  to  show  how  dangerous  I  think  it 
would  be  to  relax  this  rule  with  regard  to  admit- 
ting parole  evidence. 

There  was  cited  to  us  a  case  which  was  decided 
in  the  Second  Division,  and  if  the  two  cases  had 
been  absolutely  contradictory  we  would  have 
taken  means  to  obtain  an  authoritative  judgment 
upon  the  matter.  But  as  I  see  that  the  learned 
Judges  who  decided  the  case  of  RiuteU's  Truttees, 
11  Dea  1883,  11  B.  283,  disclaim  all  intention  of 
cballengiDg  the  judgment  in  the  case  of  Skinner, 
I  do  not  think  it  is  necessary  we  should  resort  to 
that  necessity,  and  I  refrain  from  doing  so  all  the 
more  willingly  because  the  sum  at  sti&e  in  this 
case  is  so  small. 
I  am  therefore  of  opinion  that  we  should  adhere. 

Loan  MxTBs — I  am  of  the  same  opinion.  There 
is  here  no  question  of  donation,  the  question 
simply  being  whether  these  documents  per  te  con- 
stitute testamentary  writs. 

The  l^rd  Ordinary  has  decided  that  an  un- 
ngned  writing,  though  holograph,  canAot  be 
regarded  as  a  good  will.  I  agree  with  the  Lord 
Ordinary,  and  think  that  the  matter  was  settled 
by  the  case  of  Skinner,  to  which  your  Lordship 
has  referred,  the  soundness  of  wUch  I  have  no 
reason  to  donbt. 

Ix>BD  Shass— I  am  of  the  same  opinion. 
Tbia  is  not  a  case  of  the  class  in  which 
a  person  is  possessed  of  a  deposit  -  receipt 
which  a  banker  will  pay  tipon  endorsation,  who 
baa  endorsed  the  receipt  and  given  it  to  another 
for  the  purpose  of  uplifting  the  money.  We 
have  had  many  cases  of  that  olasi,  and  in  them 
parole  evidence  was  admitted  on  the  question  of 
intention,  to  show  on  behalf  of  whom  the  money 
was  to  be  uplifted.  That  class  of  cases  ranks  as 
donations,  either  present  donations  or  donations 
tnortii  eauta.  But  such  a  case  is  here  excluded 
by  the  terms  of  the  writing  itself,  "Mr  Lewis 
Shedden,  I  leave  this  to  my  sister  Janet  Shedden. " 
From  that  mode  of  expression  it  must  result  that 
this  must  be  a  testamentary  writing  or  nothing. 

I  agree  in  thinking  that  this  case  is  practically 
ruled  by  that  of  Skinner.  The  name  is  here  at 
the  beginning  of  the  writing,  but  that  has  not  the 
efBcacy  of  a  subscription,  and  it  is  impossible  for 
the  Conrt  to  hold  that   this  document  was   in- 


tended as  a  testamentary  writing  without  the 
testator's  signature.  The  law  has  laid  down  the 
rule,  and  I  think  it  is  much  safer  that  subscrip- 
tion should  be  necessary.  As  I  said  in  the  case 
of  Skinner,  the  testator  might  have  deferred 
making  up  his  mind,  and  nothing  could  be  more 
dangerous  than  to  predicate  what  the  state  of  his 
mind  was. 

With  reference  to  the  passage  cited  from  Stair, 
I  notice  that  I  said  in  Skinner's  case  that  the  true 
principle  of  the  decision  in  the  previous  cose  of 
Dunkrp,  1  D.  912,  was  renlly  that  enunciated  by 
Lord  Stair,  viz.,  "that  when  a  holograph  testa- 
mentary deed  found  in  the  repositories  of  the 
deceased  is  unsigned,  it  is  to  be  held  as  an  un- 
completed act  from  which  the  party  has  resiled." 
It  is  true  that  for  the  purposes  of  that  case  the 
remark  was  limited  to  documents  found  in  the 
repositories  of  the  deceased,  but  I  do  not  think 
that  the  proposition  should  be  so  limited. 

In  StisteU's  Tnuteet  one  learned  Judge,  after 
quoting  the  passage  from  Stair  (iv.  42,  6) — 
("  Holograph  writs  subscribed  are  unquestionably 
the  strongest  probation  by  writ,  and  least  imit- 
able.  But  if  they  be  not  subscribed  they  are 
understood  to  be  incomplete  acts  from  which  the 
party  hath  resiled ")  — observes,  "The  true 
meaning  is  not  that  subscription  is  necessary, 
but  merely  that  it  is  a  reasonable  conclusion,  and 
one  which  a  court  of  law  will  understand,  that  if 
a  writ  is  not  subscribed  it  is  incomplete,  and  that 
the  writer  meant  it  to  be  incomplete. "  According 
to  that  the  word  "understood"  implies  that  it  is 
a  question  of  circumstances.  It  appears  to  me, 
however,  that  the  word  "  understood  "  is  tanta- 
mount to  "held"  and  I  do  not  concur  in  the 
view  that  it  is  used  in  the  loose  sense.  Kor  do  I 
think  that  the  passage  which  follows  tends  to  sup- 
port that  view,  namely,  "Yet,  if  they  be  written 
in  count-books  or  on  authentic  writs,  they  are 
probative,  and  resiling  is  not  presumed."  Lord 
Stair  means  by  that,  I  think,  that  where  yon  are 
dealing  with  account-books,  which  never  require 
subscription,  or  when  you  have,  for  example,  on 
the  bac&  of  a  bond  an  acknowledgment  of  interest 
received,  no  subscription  is  needed.  But  where 
a  document  requires  subscription  I  do  not  think 
Stair  dispenses  with  it. 

The  reclaimers  here  also  founded  on  the  alleged 
delivery  of  the  documents,  but  I  am  not  satisfied 
that  has  been  proved.  The  parties  who  were  with 
the  deceased  at  the  time  of  his  death  are  all  inter- 
ested, and  I  do  not  think  there  is  satisfactory 
proof  of  delivery. 

On  the  whole  matter,  I  agree  with  your  Lord- 
ship that  we  should  adhere.  I  may  add  that  if 
the  fund  had  been  larger  I  should  have  wished 
the  opinion  of  the  whole  Court  to  have  been  taken 
on  this  case. 

LoBD  Adam — As  I  was  not  a  party  to  the  deci- 
sion in  Skinner's  case  I  think  I  may  be  allowed 
to  say  that  in  my  humble  opiniou  that  decision 
is  a  sound  one.  It  was  decided  in  that  case  that  a 
holograph  testamentary  writing,  superscribed  but 
not  subscribed,  was  defective  and  not  valid.  That 
defect  cannot,  I  think,  be  cured  by  parole  evid- 
ence to  show  that  the  maker  intended  the  writing 
though  unsubscribed  to  be  an  expression  of  his 
testamentary  intention.  In  Skinner's  case  the 
document  was  found  in  the  repositories  of  the 
deceased  ;  here  it  was  found  in  the  hands  of  an 
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interested  party,  bat  the  delivery  is  only  founded 
on  as  an  item  to  show  that  the  deceased  intended 
the  docnment  to  be  a  testamentary  writing.  In 
my  opinion  yon  cannot  have  parole  to  prove  that. 
The  Lord  Ordinary  has  not  expressed  any  opi- 
nion as  to  whether  he  believed  the  witnesses  or 
not,  bat  I  conoor  in  thinking  that  it  woald  be 
impossible  to  have  a  case  more  strikingly  illas- 
trative  of  the  danger  of  leaving  the  question  of 
whether  a  person  has  died  testate  or  intestate  to 
depend  on  snch  evidence. 

The  Court  adhered. 

Counsel  for  Pursuer — Lang — 0.  N,  Johnston. 
Agents— Smith  &  Mason,  8.S.C. 

Counsel  for  Defenders— Strachan.  Agents— 
Mack  <fc  Grant,  S.S.C. 


Wednesday,  November  4. 

FIEST    DIVISION. 

[Lord  Trayner,  Ordinary. 
STRAIN  V.  STRAIN. 

Hutbaitd  and  Wifi— Separation— Gruettj/ — Com- 

munieation  of  Venereal  Diteate. 

The  reckless  communication  by  a  husband 
of  venereal  disease  to  his  wife  field  to  be 
cruelty  entitling  her  to  decree  of  separation 
and  aliment. 
This  was  an  action  of  separation  on  the  ground 
of  cruelty  at  the  instance  of  Mrs  Mary  Thomson 
or  Strain  against  her  husband  Hugh  Strain  junior, 
colliery  manager,  Merrybauk  Cottage,  Kettlehole, 
Airdrie,  to  whom  she  was  married  on  I5th  April 
1884.     One  of  the  acts  of  cruelty  on  which  the 
action  was  founded  consisted  in  theoommunication 
by  the  defender  to  the  pnrsuer  of  venereal  disease. 
Other  acts  of  cruelty  were  averred,  which,  how- 
ever, it  is  not  necessary  to  refer  to. 

The  defender  denied  that  he  had  communicated 
the  disease  to  pursuer,  and  further  pleaded — 
"(2)  The  defender  not  having  wilfully  and 
knowingly  communicated  venereal  disease  to  the 
pnrsuer,  he  is  entitled  to  absolvitor." 

A  proof  was  led,  the  import  of  which  suffi- 
ciently appears  from  the  opinions  of  the  Lord 
Ordinary  and  Lord  Shand  infra. 

The  Lord  Ordinary  (Tbayneb)  found  the  de- 
fender guilty  of  cruelty,  and  granted  decree  of 
separation  a  menta  et  Omto  in  i2l  time  coming. 

"  Opinion. — It  is  an  ascertained  fact 

that  the  defender  was  affected  with  venereal 
disease  at  the  time  of  his  marriage ;  and  it  is 
also  an  ascertained  fact  that  he  communicated 
that  disease  to  the  pursuer.  Bat  all  the  autho- 
rities combine  in  saying  that  that  is  not  enough 
to  warrant  a  decree  of  separation  on  the  ground 
of  cruelty — the  disease  must  be  communicated  by 
the  husband  to  the  wife  wilfully  and  knowingly. 
I  can  understand  cases  happening  where  a  hus- 
band might  communicate  a  disease  of  that  kind 
to  his  wife  where  it  could  not  be  said  that  it  was 
either  wilfully  or  knowingly  done ;  but  I  don't 
think  that  is  the  case  I  am  dealing  with  here 
at  alL  The  defender  knew  undoubtedly  in  the 
beginning  of  1884  that  he  was  suffering  from 
venereal  disease,  because  in  the  beginning  of 
that  year  he  went  to  a  person  for  remedies  to  be 


applied  for  his  recovery  from  that  disease. 
Unfortunately  he  went  to  a  very  unqualified 
person,  bat  be  did  go  to  that  person  knowing 
quite  well  what  was  the  matter  with  him, 
because  he  went  on  the  recommendation  of 
somebody  who  knew  that  that  person  (Gibson) 
gave  remedies  or  prescribed  remedies  for  that 
particular  disorder.  Now,  it  is  proved  —  and 
I  would  like  to  give  the  defender  the  full 
benefit  of  it — that  he  went  to  this  man  Gibson 
shortly  before  his  marriage  and  asked  whether 
he  was  in  a  condition  safely  to  marry,  looking  to 
what  had  been  his  healUi  in  the  immediately 
preceding  month  ;  and  it  may  be  quite  true,  also, 
that  Gibson  told  him  he  was.  But  I  don't  think 
the  defender  discharged  his  duty  by  doing  that. 
By  going  to  a  person  utterly  unqualified  to  advise 
him  upon  such  a  subject — a  subject  involving 
the  happiness  of  his  married  life,  his  duty  to  the 
woman  he  was  going  to  marry,  and  the  safety  of 
her  constitution— by  merely  going  upon  the 
advice  of  a  quack,  who  had  no  medical  qualifi- 
cation at  all,  it  does  not  seem  to  me  that  the 
defender  discharged  the  duty  that  be  owed, 
first  to  himself,  and  secondly  to  the  woman  he 
was  gomg  to  marry.  He  knew  that  he  was  ill 
with  an  infections  and  loathsome  disorder ;  and 
I  think  the  defender's  conduct  in  marrying  the 
pursuer  without  taking  proper  advice  as  to  bis 
condition,  and  the  probable  consequences  of  mar- 
riage in  that  condition,  amounted,  in  the  language 
of  the  authorities,  to  a  wilful  and  reckless  com- 
munication to  his  wife  of  the  disorder  from  which 
he  bad  been  suffering.  There  are  other  circum- 
stances brought  out  in  the  proof  which  go  to 
support  the  view  that  the  defender  knew  of  his 
condition  at  the  time  of  his  marriage.  I  believe 
the  pnrsuer  when  she  says  that  for  the  first  day 
or  two  after  marriage  the  defender  did  not  exer- 
cise his  marital  privilege.  I  see  no  reason  why 
she  should  have  said  this  if  it  was  not  true  ;  and 
it  goes  very  much  to  satisfy  me  that  the  deftuder 
knew  what  was  the  matter  with  him,  and  feare<I 
the  consequences,  when  he  abstained  in  these 
circumstances  from  exercising  his  marital  privi- 
lege. The  story  about  his  being  hurt  may  be 
quite  true  ;  but  that  was  a  hurt,  as  now  stated 
by  himself,  to  his  side  and  back,  and  one  that 
in  no  way  hindered  him  from  the  exercise  of  his 
conjugal  duty.  I  am  therefore  satisfied  that  he 
was  not  only  aware  of  his  illness  but  that  he  was 
for  the  time  abstaining  from  marital  privilege  on 
account  of  that  knowledge.  I  am  fnrt&er  satisfied 
on  the  evidence  that  the  defender  was  during 
the  period  of  the  marriage  trip  using  remedies 
for  the  purpose  of  curing  himself.  In  the  whole 
circumstances  I  am  of  opinion  that  the  defender 
wilfully  communicated  this  disease  to  his  wife, 
and  that  that  was  legal  cruelty  entitling  her  to 
separation." 

The  defender  reclaimed,  and  argued  —  In 
order  to  constitute  crnelty  it  was  necessary  for 
the  pursuer  to  prove  that  the  defender  com- 
municated the  disease  to  her  "wilfully  and  know- 
ingly." ITie  proof  did  not  come  up  to  that — 
Fraser  on  Husband  and  Wife,  ii.  891 ;  Morphetr 
V.  Morphetr,  L.B.,  1  P.  4  D.  702 ;  Cioeei  v.  C'iooet, 
1  Spinks,  129 ;  Coheir  v.  Cohetr,  1  Curteis,  680. 

The  pursuer  replied  —  It  was  not  necessary 

that  the  defender  should  have  acted  "wilfully 

and  knowingly."     It  was  enough  to  oonstitute 

'  craelty  if  he  acted  recklessly — Cheinvtt  v.  CAe«- 
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nuit,  1  Spinks,  200;  Boardman  r.  Boardman, 
L.B.,  IP.  ft  D.  288 ;  Brown  r.  Brown,  L.B.,  1 
P.  ft  D.  46 ;  Jonet  r.  Jonet,  Searle  ft  Smith,  188.  ~ 

At  adviring — 

LoBD  Shako — In  this  case  the  pnrsaer  Mrs 
Strain  aaks  the  Ooort  to  grant  decree  of 
separation  and  aliment  against  her  husband  on 
the  gronnd  of  emelty,  and  the  Lord  Ordinary, 
after  a  proof,  has  held  that  the  charge  of  omelty 
has  been  made  out,  and  has  pronounced  decree. 

The  important  facts  iu  the  case  appear  to  me 
to  be  these — The  parties  were  married  in  Glas- 
gow on  loth  April  188i,  and  according  to  the 
evidenoe  of  the  wife,  which  I  have  every  reason 
to  believe  is  accurate,  the  defender  did  not  have 
connection  with  her  for  abont  a  week  after  the 
marriage.  She  states  facts  which  indicate  that 
the  defender  was  using  remedies  at  that  time  for 
the  disease  from  whichhewasthensuffering.  After 
abont  a  week  connection  did  take  place,  with  the 
resnlt  that  the  defender  communicated  venereal 
disease  to  his  wife,  with  the  most  serious  con- 
seqaences  for  her.  The  defender  in  his  evidence 
did  not  dispute  that  he  had  been  a£Bloted  with 
this  disease,  bnt  said  that  he  had  reason  to  be 
satisfied  that  though  be  had  been  suffering  be- 
fore his  marriage  the  disease  had  been  removed 
from  his  system  before  the  date  of  his  marriage. 
The  fact  seems  to  be  that  the  defender  having 
contracted  the  disease  in  December  1883,  some 
four  or  five  months  before  his  marriage,  did  not 
oonsnlt  a  medical  man  and  take  steps  to  get  the 
disease  removed,  but  consulted  a  druggist,  or  a 
druggist's  assistant— I  do  not  think  it  matters 
which — of  twenty-six  years  of  age,  and  allowed 
himself  to  be  treated  by  him.  When  this  wit- 
ness, Gibson,  was  examined,  he  said  that  the 
defender  paid  him  repeated  visits,  and  that 
about  the  end  of  December — I  think  the  witness 
must  be  wrong  in  his  date,  but  that  is  what  he 
says — he  thought  the  defender  was  cured,  and 
told  him  so.  But  while  be  says  that,  he  also  says 
that  be  expected  the  defender  to  come  back,  bnt 
that  the  defender  never  returned.  He  further 
states  that  he  had  a  conversation  with  the 
defender  in  which  the  defender  asked  him  if  it 
would  be  safe  for  him  to  marry,  and  he  gave  him 
advice  to  the  effect  that  it  would  ;  but  the 
defender  did  not  mention  any  time  for  his 
marriage.  There  is  further  evidence  with  regard 
to  the  state  of  the  defender's  disease.  I  refer  to 
the  evidence  of  Dr  Dunlop,  who  is  a  skilled 
surgeon  and  a  specialist  on  this  subject,  who 
attended  the  defender  shortly  before  the  date  of 
the  proof.  He  explains  that  in  December  1884, 
abont  seven  months  after  the  marriage,  the  defen- 
der came  to  him,  and  he  states  bis  evidence  as 
foDowB — "  The  defender  had  developed  secondary 
symptoms,  bnt  the  primary  sjrmptoms  bad  not 
disappeared ;  "  and  in  another  passage — '  '(Q)  Did 
the  primary  sore  as  a  source  of  possible  contagion 
exist  at  all? — (A)  It  had  no  broken  surface,  but  a 
very  little  friction  would  break  the  surface,  and 
then  it  would  be  a  primary  sore  in  all  its 
Timlenoe,  and  able  to  promote  the  disease."  So 
that  it  is  evident  the  disease  was  present,  that  the 
primary  symptoms  had  not  disappeared,  and  that 
it  the  defender  had  consulted  a  medical  adviser 
be  wonld  have  been  told  that  he  would  infect  his 
wife  with  the  disease. 

I  am  of  opinion  in  that  state  of  oironmstances 


that  there  was  cruelty  on  the  part  of  the  husband 
in  having  connection  with  his  wife.  The  Lord 
Ordinary  has  put  the  issue  whether  the  defender 
communicated  the  disease  to  his  wife  "wilfully 
and  knowingly,"  and  we  were  told  there  is  a 
passage  in  Lord  Fraser's  book  containing  an 
expression  of  opinion  that  such  elements  must 
be  present  in  a  case  to  constitute  cruelty.  If 
there  is  such  an  expression  of  opinion,  I  think  it 
wonld  require  to  be  explained  to  mean  something 
different  from  "  wilfully  and  deliberately,"  for  I 
am  clear  on  the  ground  of  common  sense  and  also 
on  the  authorities  that  to  constitute  cruelty  it  is 
enough  if  the  act  be  reckless.  If  a  husband  has 
reason  to  believe  that  there  will  be  risk  in  having 
connection  with  his  wife,  and  has  connection 
with  the  result  of  communicating  disease,  I  think 
that  constitutes  cruelty. 

In  one  of  the  older  authorities,  the  case  of 
Oohetr  v.  Gohetr,  1838,  1  Ourteis,  678,  Dr  Lush- 
ington  puts  the  question  whether  the  act  was 
done  "knowingly  and  wilfully,"  but  on  the  present 
state  of  the  authorities  I  do  not  think  that  view 
of  the  law  is  now  correct.  In  the  case  of  Oioeei 
y.  Ciocei,  1853,  1  Spinks,  121,  the  principle  was 
adopted  by  the  EngUsh  Court,  which  appears  to 
me  to  be  reasonable  in  itself,  that  recklessness 
alone  is  sufficient.  And  in  the  most  recent  case 
of  Boardman  v.  Boardman,  1866,  L.E.,  1  P.  ft 
D.  233,  Lord  Penzance,  whose  authority  on  a 
matter  of  this  kind  is  of  the  very  highest,  said 
that  the  question  for  the  jury  simply  was  one  of 
recklessness.  It  will  be  seen  from  the  report 
that  "Before  the  jury  delivered  their  verdict 
they  asked  the  Judge  Ordinary  whether  the  hus- 
band would  be  guilty  of  cruelty  if  he  bad  exer- 
cised indiscretion  and  recklessness  in  marital 
intercourse,  and  so  communicated  the  dieease  to 
his  wife  without  actual  knowledge  that  he  was 
infected."  Lord  Penzance  directed  the  jury  as 
follows — "If  the  husband  knew  that  he  was  iu 
such  a  state  of  health  that  the  having  connection 
with  his  wife  wonld  be  a  reckless  act,  I  think  the 
communication  of  the  disease  wonld  amount  to 
cruelty."  -  His  Lordship  then  goes  on  to  say, 
before  pronouncing  decree,  that  he  had  further 
considered  the  matter,  and  says  with  reference  to 
the  case  of  Jone*  v.  Jonet,  1860,  Searle  ft  Smith's 
Beports,  138 — "  I  find  that  in  Joneg  v.  Jontt 
the  full  Gonrt  adopted  the  judgment  of  Dr  Lush- 
ington  in  Gioeeiy.  C'toeci/"  and  then  his  Lordship 
proceeds  to  quote  what  Dr  Lnshington  had  said 
in  Cioeci  v.  Cioeci — "If  this  were  a  point 
necessary  to  be  determined,  I  should  hold,  and 
without  doubt,  that  if  a  man  married  under  such 
cireumstances  "  (t.e.,  having  been  suffering  from 
venereal  disease  for  some  timeimmediately  priorto 
the  marriage),"  and  communicated  to  his  wife  the 
yenereal  disease,  it  was,  to  use  the  mildest  term 
applicable  to  snob  conduct,  lucfi  utter  reekleuneu 
of  t?ie  health  and  comfort  oflii*  wife,  that  if  he  did 
communicate  such  disease  he  was  guilty  of  cruelty 
in  the  eye  of  the  law ;  and  I  shonld  hold  this 
upon  the  principle  that  whoever  does  an  act 
likely  to  produce  injury,  and  the  injury  follows, 
can  never  excuse  himself  by  saying  'That  he 
hoped  a  probable  consequence  might  by  some 
peculiar  good  fortune  not  follow.'"  Then  Lord 
Penzance  goes  on  to  say  that  the  jury  had 
adopted  the  term  "reckless,"  and  had  found  the 
cruelty  proved,  and  he  therefore  pronounced  a 
decree  nwt- 
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On  these  authorities  the  qnestion  here  is 
whether  the  defender  showed  a  reckless  disregard 
for  the  conseqnenoes  of  his  aot,  and  upon  that  I 
hare  no  doubt.  The  disease  iiad  been  recently 
oontraoted ;  he  had  not  been  treated  by  a  medical 
man;  the  sore  was  indurated,  and  the  risk  of 
having  connection  was  obvious.  He  himself  was 
oonscions  that  he  still  suffered  from  the  disease, 
as  is  shown  by  the  fact  that  he  had  no  connection 
with  his  wife  for  several  days  after  the  marriage. 
Bat  in  the  face  of  these  facts  the  defender  had 
connection  with  his  wife,  with  the  result  that  he 
communicated  the  disease  to  her,  and  that  in  my 
opinion  constituted  an  act  of  gross  cruelty. 

It  is  not  necessary,  in  the  view  I  take,  to  go 
into  the  other  facts  of  the  case.  The  defender 
recklessly  communicated  a  dangerous  disease  to 
the  pursuer,  and  I  think  she  is  therefore  quite 
entitled  to  decree. 

LoBD  MinuE — I  am  of  the  same  opinion.  It  is 
not  necessary  that  the  aot  of  the  defender 
should  be  wilful  and  intentional  in  order  to 
entitle  the  pursuer  to  redress.  I  think  the  pur- 
suer is  entitled  to  decree  if  the  conduct  of  the 
defender  shows  such  reoklees  indifference  to 
consequences  as  has  been  proved  here. 

On  the  evidence  it  is  dear  that  at  the  beginning 
of  1884  the  defender  was  seriously  affected  by 
thia  disease,  and  that  instead  of  going  to  a 
medical  man  he  goes  to  a  chemist  and  takes  his 
advice.  Moreover,  this  chemist  when  he  told 
him  he  was  cured  and  that  he  might  safely  marry, 
at  the  same  time  says  that  he  expected  to  see 
him  again  after  that,  but  that  the  defender  never 
went  back.  I  think  it  was  within  the  knowledge 
of  the  defender  that  be  was  affected  with  this 
disease  which  he  knew  might  break  out  at  any 
time.  He  was  not  therefore  entitled  to  marry  so 
soon  as  be  did.  It  is  a  very  curious  fact  that 
the  defender  abstained  for  several  days  after  the 
marriage  from  having  connection  with  his  wife, 
and  that  apparently  not  from  any  other  cause 
than  that  he  did  not  think  it  was  safe. 

I  think  these  facts  are  sufficient  to  entitle  the 
pursuer  to  decree. 

TjOBD  Asax — Perhaps  it  is  not  an  accurate 
expression  to  say  that  anyone  would  wilfully 
and  knowingly  communioatis  to  his  wife  such  a 
disease  as  this,  and  what  is  meant  by  these  words, 
I  take  it,  is  that  the  husband  knows  it  is  highly 
probable  that  the  result  of  connection  will  be 
the  communication  of  the  disease.  I  accept 
the  opinion  of  Lord  Penzance,  and  think  that 
a  reckless  disregard  of  the  consequences  of  hav- 
ing connection  is  sufficient  to  entitle  the  wife  to 
redress.  On  the  facts  which  have  been  proved  I 
think  that  the  defender  had  knowledge  of  the 
state  he  was  in,  and  that  the  pursuer  is  entitled 
to  decree. 

The  LoBD  Pbesident  concurred. 
The  Court  adhered. 

Counsel  for  Pursuer — Straohan  —  Dickson. 
Agente— J.  &  A.  Hastie,  S.S.O. 

Counsel  for  Defender— D.-F.  Balfour,  Q.O. 
— ^Rhind.    Agent— Bobert  Menzies,  S.S.G. 


Wednesday,  November  4. 

FIBST    DIVISION. 

[Lord  Ftaeer,  Ordinary. 

SMITH  V.  SMITH. 

Parent  and  Child— Aliment. 

Held  that  a  son  whose  father  had  furnished 
him  with  a  good  education  and  had  entered 
him  on  a  learned  profession,  could  not  claim 
an  aDowanoe  to  enable  him  to  live  apart  from 
his  father  in  order  to  proseonte  his  profes- 
sion. 

Meaiure  of  LiabiUtg  for  Indigent  Rdaiive. 

The  liability  of  a  father  for  aliment  to  his 
indigent  son  is  not  a  mere  liability  to  give 
such  support  as  the  parish  would  give,  and  so 
a  mere  obligation  to  relieve  the  parish,  but 
is  an  obligation  relative  to  the  position  in 
life  of  the  parties. 

Obtervationt  per  Lord  President  on  the 
principle  laid  down  in  the  case  of  TKoni 
V.  Maekemie,  2  December  1884,  S  Macph. 
177. 

George  Cayley  Smith,  Barrister-at-Law,  residing 
at  his  father's  house,  Dnncarron,  in  the  county  of 
Stirling,  raised  this  action  against  his  father  Adam 
Smith,  also  residing  at  Duncarron,  concluding  for 
a  sum  of  (1)  £120,  and  (2)  for  £250  yearly  in 
name  of  aliment,  to  be  payable  quarterly  in 
advance  till  the  pursuer  should  be  able  to  main- 
tain himself  at  tiie  bar,  or  for  such  time  as  the 
Court  should  fix.  He  averred  that  be  was  thirty- 
two  years  of  age,  and  that  at  his  father's  desire, 
and  against  his  own  wish,  he  had  studied  for  and 
eventually  qualified  for  the  English  bar,  but  that 
all  along  he  had  suffered  from  his  father's  failure 
to  provide  him  with  an  adequate  allowance.  He 
further  averred  that  after  passing  for  the  bar 
in  March  1882  he  did  not  obtain  from  his 
father  the  funds  necessary  to  defray  the  cost 
of  his  chambers,  so  that  in  April  1883  he  had 
been  obliged  to  leave  London  and  to  return  to 
his  father's  residence  at  Dnncarron.  He  also 
alleged  that  his  father  was  a  man  of  large  means, 
possessing  heritage  to  the  value  of  £60,000  and 
personal  estate  to  the  extent  of  £10,000,  and  that 
his  father  knew  in  selecting  for  him  the  profes- 
sion of  the  bar  that  it  was  a  calling  in  which,  for 
some  time  at  least,  he  oould  not  earn  a  livelihood 
sufficient  to  support  himself.  He  stated  that 
by  defender's  conduct  he  was  unable  to  make  any 
effort  to  support  himself. 

The  defender  denied  that  he  knew  that  the 
pursuer  was  opposed  to  beooming  a  barrister. 
He  averred  that  when  the  pursuer  went  to  Oxford 
in  1883  he  paid  to  him  or  expended  on  bis  be- 
half £856,  and  that  after  his  own  retirement  from 
business  he  was  unable  to  meet  such  expenses,  aa 
his  means  were  insufficient  for  the  wants  of  hia 
family  and  household.  The  allegations  of  the 
pursuer  as  to  the  defender's  wealth  wer« 
denied,  and  the  defender  further  alleged  that 
he  was  alimenting  the  pursuer  to  the  best  of 
his  ability  by  allowing  him  to  live  in  family  with 
him. 

The  pursner  pleaded,  inter  oUa— "(1)  The  da- 
fender  being  bound  to  aliment  the  pnnaer  taper 
jure  natarm  suitably  to  his  station  in  life,  dawett 
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shonld  be  prononneed  as  oraved.  (8)  Beparatim. 
The  poisner  haying  qoalifled  as  a  barrister  at  the 
gpeeial  desire  of  the  defender,  and  on  the  faith  of 
lus  promise  and  agreement  to  provide  him  with 
a  suitable  maintenance  nntil  his  praoUoe  shonld 
be  sufficiently  remanerative,  and  the  defender 
having  refused  to  give  the  porsuer  any  allowance, 
the  pnrsner  ia  entitled  to  decree  as  craved." 

The  defender  pleaded,  inter  cUia—"{2)  The  pnr- 
sner being  thirty-two  years  of  age,  and  well 
qoalifled  to  earn  his  own  livelihood,  the  defender 
is  not  bound  to  aliment  him.  (3)  The  defender 
should  be  assoilzied  in  respect  Uiat  he  has  all 
along  alimented  and  is  alimenting  the  porsaer, 
and  teparatim,  that  he  has  not  the  means  to  give 
the  pnrsner  a  peonniary  allowance." 

The  Lord  Ordinary  on  11th  July  1886  sus- 
tained these  pleas-in-law  for  the  defender  and 
assoilzied  him  from  the  oondusionB  of  the  action. 

"  Opinion. — This  case  raises  a  question  of  some 
interest  and  importance.  The  pnrsner  George 
John  Gayley  Smith  is  a  barrister-at-law,  thirty- 
two  years  of  age,  and  in  good  health.  He  now 
sues  his  father,  a  retired  Falkirk  writer,  living  at 
Donoarron  House,  near  Denny,  in  Stirlingshire, 
for  an  allowance  towards  bis  maintenance  as  a 
banister  in  London.  The  pursuer  was  educated 
at  the  University  of  Edinburgh,  and  was  for 
some  time  at  the  University  of  Oxford,  and  was 
called  to  the  English  bar  in  March  1882.  Like 
most  young  barristers  and  advocates,  and  most 
other  professional  men,  he  finds  the  first  year  of 
professional  life  not  to  be  productive  of  any  pro- 
fenional  gains  upon  which  he  can  live,  and  he 
now  demands  from  his  father  £250  a-year  so  as  to 
enable  him  to  live  in  London  in  the  progeontion 
of  his  profession,  and  he  further  asks  payment 
of  £180  in  order  to  pay  past-due  debts  inonned 
by  him  for  necessary  clothing,  Ac. 

"The  Lord  Ordinary  is  of  opinion  that  this 
action  cannot  be  maintained.  The  pnrsner  ia  the 
son  of  a  person  said  to  be  very  wealthy  (which  is 
denied),  but  which  in  the  view  of  Uie  Lord 
Ordinary  is  a  circumstance  of  no  moment  in  re- 
gard to  the  question  here  to  be  answered.  The 
pursuer  is  of  full  age,  and  furnished  with  the 
beet  eduoaUon  that  the  best  educational  institn- 
tions  of  the  country  could  give.  In  these  circum- 
staaoes  tbe  Lord  Ordinary  holds  that  no  claim  for 
fnriber  aliment  can  be  made  against  hiE  father. 
It  is  admitted  that  there  are  decisions  which 
sanction  a  contrary  doctrine,  and  which  are  well 
eondensed  in  one  of  them  in  these  words  (Soot  v. 
£3karp,  Mor.App.«.  Parent  and  Child,  No.  1, 1769) 
— 'It  oocnrred  to  the  Court  that  though  Vnepatria 
potetta*  is  such  that  a  peer  may  breed  his  son  a 
cobbler,  and  after  putting  him  in  business  with 
a  competent  stock  is  relieved  from  all  further 
aliment ;  yet  if  a  son  be  bred  as  a  gentleman, 
without  being  instructed  in  any  art  that  can  gain 
him  a  farthing,  he  is  entitled  to  be  alimented  for 
life,  for  otherwise  a  piUpable  absurdity  will  follow, 
that  s  rich  man  may  starve  his  son  or  leave  him 
to  want  and  beggary. '  The  Court  seem  to  have 
interpreted  these  words — 'breeding  a  son  as  a 
gentleman' — somewhat  widely.  In  AiUm  v. 
GoMl,  H.  890,  1706,  where  the  son  was  an  advo- 
cate, this  plea  was  sustained — 'The  name  of  an 
employment  will  not  afford  a  man  bread,  neither 
is  the  race  always  to  the  swift  nor  the  battle  to 
the  stxaog ;  and  we  have  known  many  advocates 


who  have  risen  to  a  great  eminenoy  and  practice 
who  at  the  beginning  have  had  little  or  no 
employment.'  Similar  decisions  were  pronounced 
during  the  last  centory ;  but  the  Lord  Ordinary 
is  unable  to  regard  Uiem  as  being  law  after  the 
oase  of  Mavle  v.  Moult  (1 W.  &S.266).  No  doubt 
Lord  Eldon  in  this  case  over  and  over  again  re- 
peats, momore,  that  in  reversing  the  judgment  of 
the  Court  of  Session  he  only  meant  to  do  so  in  the 
special  circumstances  of  that  case,  but  there  were 
no  special  cironm  stances.  The  son  and  heir  of  a 
great  landed  proprietor  had  £90  a-year  as  an  en- 
sign in  the  army,  to  which  his  father  made  an 
addition  of  £100,  and  it  was  determined  that  the 
Court  of  Session  could  not  control  the  discretion 
of  the  father.  The  law  is  more  distinctly  stated 
by  Lord  Bedesdale  (who  concurred  with  Lord 
Eldon) — 'Whatever,'  says  his  Lordship,  'may 
have  been  the  oases  which  have  been  determined, 
some  of  which  go  one  way  and  some  another,  it 
does  seem  to  me  that  the  rule  is  properly  laid 
down  by  Lord  Karnes,  that  the  whole  goes  to  this 
— support  beyond  want — and  that  all  that  is  be- 
yond that  is  left  to  parental  affection.'  In  other 
words,  if  the  son  be  entitled  to  parochial  relief 
the  father  is  bound  to  support  him  rather  than 
the  parish. 

"  All  the  oases  which  have  occurred  on  the  sub- 
ject since  the  decigion  in  the  case  of  Mmile  have 
recognised  this  as  a  binding  rule.  Where  a 
child  is  in  bad  health  (as  in  the  case  of  jBatn  v. 
Bain,  16th  March  1860,  22  D.  1021)  the  father's 
obligation  springs  again  into  vitality  ;  but  be  dis- 
charges it  by  offering  a  share  of  his  own  home. 
And  in  every  case  where  from  mental  or  bodily 
infirmity  the  child  is  incapable  of  earning  a 
livelihood  liability  may  be  enforced  against  the 
parent.  But  we  have  nothing  of  the  kind  here. 
The  pnrsner  being  in  no  way  afflicted  bodily  or 
mentally,  and  being  well  educated,  must,  if  he 
cannot  succeed  at  the  bar,  turn  his  attention  to 
some  other  employment  The  defender  hag 
offered  to  maintain  him  in  his  own  honse  at  Dun- 
oarron — which  offer,  as  might  be  expected,  the 
pursuer  (who  wants  to  prosecute  his  profession  in 
London)  cannot  see  his  way  to  accept.  Even 
although  this  offer  had  not  been  made,  the  Lord 
Ordinary  would  have  come  to  the  same  conclusion 
in  regard  to  the  pursuer's  claim  for  aliment.  A 
child  who  has  been  fairly  educated  to  a  profes- 
sion, and  fairly  started  in  the  world,  must  make 
his  own  way  without  further  demands  upon  his 
father  for  assistance.  It  is  of  course  very  stupid 
and  hatd-hearted  on  the  father's  part,  after  advis- 
ing his  son  to  go  to  the  English  bar,  not  to  give 
him  assistance  (if  he  be  able  to  do  so,  which  the 
pursuer  offers  to  prove)  during  the  years  of  non- 
employment  that  almost  always  must  be  expected 
at  the  commencement  of  a  professional  career. 
But  at  the  same  time  any  such  claim  must  entirely 
depend  upon  parental  affection.  A  court  of  law 
cannot  enforce  it,  be  the  consequences  to  the  pur- 
suer even  the  enforced  abandonment  of  his  pro- 
fession." 

The  pursuer  reclaimed,  and  asked  for  a  proof  as 
to  the  amount  of  bis  father's  means,  as  he  was 
bound  in  law  to  aliment  his  son,  who  was  deprived 
by  his  actings  and  pennriousnesa  of  earning  a 
livelihood.  A  sum  ought  at  any  rate  to  be  allowed 
sufficient  to  enable  him  to  start  in  his  profession. 

Authorities — Maidmmi,  May  26,  1815,  F.O. ; 
Wool^,  March  6,  1818, 6  Dow  267 ;  Mmde,  July 


Digitized  by 


Google 


94 


2%e  ScoUiah  Law  Reporter  — Vol  XX 1 11. 


rSmtthT.  Smith. 
L    Not.  4,1886. 


9, 1823,  2  S.  464,  and  June  1,  182S,  1  W.  ft  S. 
266  ;  Ersk.  i.  6,  66  ;  Bell's  Prin.  1630  ;  Ay.  B, 
March  9, 1868, 10  D.  896 ;  Bain,  Haroh  16, 1860, 
22  S.  1021;  Thorn  T.  JUaektmie,  December  2, 
1864,  3  Maoph.  177. 

Beplied  for  the  respondent — The  Lord  Ordi- 
nary had  tsiken  a  reasonable  yiew  of  the  case. 
The  pursuer  had  received  an  excellent  education ; 
he  was  sound  in  mind  and  body  and  ought  to  be 
self-supporting ;  at  any  rate  his  father  was  doing 
all  he  could  afford  to  do  for  him. 

Authorities  cited  by  the  Lord  Ordinary. 

At  adrising — 

LoBD  Pbesidekt— The  pnrsner  of  this  action 
is  a  young  man,  a  member  of  the  English  bar, 
who  by  his  father's  desire  qualified  after  a  course 
of  stndy  and  passed  the  prescribed  examinations, 
and  was  duly  called  in  March  1882.  He  says  that 
his  father  has  declined  to  allow  him  a  sufficient 
sum  to  enable  him  to  live  in  chambers  in  London 
until  such  time  as  be  has  earned  a  sufficient  in- 
come by  his  profession  to  enable  him  to  maintain 
himself.  The  defender,  on  the  other  hand,  says 
that  he  cannot  afford  to  make  his  son  an  allowance, 
and  that  the  only  assistance  which  he  can  offer 
is  to  aliment  him  as  he  has  been  doing  for  the 
last  three  years  at  his  house  in  Stirlingshire. 

The  pursuer  is  thirty-two  years  of  age,  he  has 
received  an  excellent  education,  and  is  sound  in 
body  and  in  mind,  and  in  these  ciicumstances  he 
certainly  ought  to  be  earning  a  sufficient  income 
to  support  himself.  I  am  therefore  inclined  to 
adopt  the  view  of  the  Lord  Ordinary,  that  a  child 
who  has  been  fairly  educated  in  a  profession  and 
fairly  started  in  in  the  world  must  make  his  own 
way  without  making  further  demands  on  his 
father  for  assistance,  with  this  proviso,  that  the 
child  must  be  one  who  has  reached  such  an  age 
as  the  pnrsner,  and  who  is  capable  of  under- 
taking intellectual  work.  As  to  the  reasons  which 
have  induced  the  defender  to  adopt  the  coarse 
he  has  done,  we  as  a  court  of  law  cannot  go  into 
these.  The  Lord  Ordinary  has  expressed  a  very 
strong  opinion  upon  the  father's  actings  in  the 
present  case,  but  I  do  not  propose  to  examine  or 
go  into  these  reasons  at  any  length.  The  father 
is  under  no  obligation  to  disclose  to  us  the  motive 
of  his  actions,  nor  the  circumstances  which  may 
have  compelled  him  to  change  his  mind  as  to  his 
son's  profession.  The  practical  question  comes 
to  be.  Are  we  to  ordain  the  defender  to  make  his 
son  such  an  allowance  as  will  enable  him  to  live 
in  chambers  in  London  doing  nothing?  Now, 
npon  that  matter  I  agree  with  the  Lord  Ordinary 
in  the  decision  at  which  he  has  arrived.  Bat 
there  are  some  views  contained  in  his  Lordship's 
note  which  I  am  afraid  I  cannot  pass  over  in 
silence,  lest  that  silence  should  be  misconstrued. 
Quoting  tiie  opinion  of  Lord  Bedesdale  in 
the  case  of  Maule  he  say  —  "  The  law  is  more 
distinctly  stated  by  Lord  Bedesdale "  (who 
concurred  with  Lord  Eldon).  "Whatever," says 
his  Lordship,  "may  have  been  the  cases  which 
have  been  determined,  some  of  which  go  one  way 
and  some  another,  it  does  seem  to  me  that  the  rule 
is  properly  laid  down  by  Lord  Kames,  and  that 
the  whole  goes  to  this — support  beyond  want — and 
that  all  that  is  beyond  that  is  left  to  parental 
affection."  Which  dietum  the  Lord  Ordinary 
thus  poraphiaaea — "  In  other  words,  if  the  son  be 
entitled  to  parochial  relief  the  father  is  bound  to 


support  him  rather  than  the  parish."  Now,  I 
cannot  agree  with  that  doctrine.  I  think  that 
the  law  of  aliment  is  independent  altogether  of 
considerations  of  that  kind.  If  we  were  to  en- 
dorse this,  it  would  have  the  effect  of  reducing 
the  obligation  of  a  father  to  aliment  his  children, 
which  is  ex  jure  naturali,  and  of  converting  it 
merely  into  an  obligation  to  relieve  the  parish. 

I  do  not  think  that  I  can  better  express  my 
views  upon  this  matter  than  by  reading  a  partof  my 
opinion  in  the  case  of  T?u)m  v.  Madcemie,  where 
the  views  of  both  parties  were  very  extreme,  and 
where  the  position  taken  up  was  very  much  that 
of  the  defender  in  the  presentation — "It  has 
been  maintained  for  the  defender  that  the  full 
extent  of  a  defender's  obligation  in  an  action  for 
aliment  is  to  afford  the  pursuer  a  bare  subsist- 
ence, enough  to  keep  body  and  soul  together,  and 
to  prevent  him  or  her  from  having  to  apply 
to  the  parish.  That  I  hold  to  be  an  entirely 
unsound  view  of  the  law.  The  principle  of  the 
poor  law  is  this — it  disregards  all  social  dis- 
tinctions, and  equalises  all  ranks  by  reducing  all 
to  the  level  of  the  lowest,  and  when  a  person  is 
in  a  condition  of  bodily  or  mental  inability  to 
earn  a  subsistence,  then,  and  then  only,  is  be 
entitled  to  call  npon  the  parochial  board.  If  we 
were  to  apply  the  principle  of  the  poor  law  to 
oases  of  ^iment,  not  only  must  the  amount  of 
aliment  be  restricted  in  all  oases  to  needfol 
sustentation  in  the  sense  of  the  poor  law,  bat  no 
able-bodied  person  could  ever  sue  a  claim  of 
aliment.  It  is  clear  that  that  is  not  the  principle 
of  the  law  of  aliment."  And  then  a  little  lower 
down,  when  referring  to  an  expression  of  Lord 
Karnes,  I  said — "But  when  he  speaks  of  want, 
dealing  with  this  question  of  aliment  as  having 
its  foundation  in  natural  obligation,  and  being 
an  exercise  of  the  virtue  of  benevolence,  he  nses 
the  word  mant  in  a  very  different  sense  from  that 
in  which  the  defender  uses  it.  He  uses  it  as  a 
word  which  has  a  relative  meaning — relative  to  the 
situation  of  the  person  who  is  said  to  be  in  want. 
A  person  who  has  received  the  education  of  n 
gentleman,  and  who  has  been  deprived  of  the 
means  of  subsistence,  would  not  be  placed  above 
the  reach  of  want  by  getting  the  relief  of  a  parish 
pauper.  The  right  to  be  reUeved  from  want  in 
a  case  of  aliment  is  a  right  to  be  secured  against 
that  pressure  of  want  which  would  place  the 
pursuer  in  the  position  of  a  pauper  relatively  to 
his  position  in  life."  Now,  I  would  not  have 
ventured  to  have  read  so  largely  from  my  own 
opinions  in  the  case  of  Thorn  had  it  not  been 
that  the  opinions  I  then  expressed  were  adopted 
by  the  other  Jadges,  and  were  in  one  or  two  oases 
pat  even  more  strongly.  Thus  Lord  Benholme 
says — "It  was  strongly  urged  by  the  defender 
that  in  such  actions  as  the  present  there  was  no 
difference  between  the  aliment  to  be  awarded  to 
the  poorest  and  to  the  highest  ranks;  accordingly 
I  tUnk  it  right  that  we  should  all  express  our 
dissent  from  a  doctrine  so  repugnant  to  the  old 
law  of  Scotland,  and  so  little  justified  by  later 
enactments."  And  Lord  Neaves  says — "  I  cannot 
hold  that  a  party's  station  in  life  has  not  some 
bearing  on  this  question,  for  it  is  obvions  that 
what  would  be  a  liberal  allowance  to  a  person 
acoastomed  to  poverty  would  be  privation  to  one 
of  a  higher  condition  and  less  haMy  habits." 

The  question  raised  by  the  case  of  Thorn  is  not 
the  one  we  have  at  present  to  deal  with,  and  Z 
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wonld  not  htm  ntemA  to  that  oaae  at  all  but  to 
diaaent  as  strongly  as  possible  from  the  proposi- 
tions npon  the  law  of  aliment  laid  down  by  the 
Lord  Ordinary. 

Ijobd  Mubb — I  ooncnr  in  the  result  at  which 
the  Lord  Ordinary  has  arrived,  and  think  that 
the  defender  onght  to  be  assoilzied  from  the  oon- 
elosions  of  the  action.  But  at  the  same  time  I 
do  not  ooncnr  with  the  opinions  expressed  by  the 
Lord  Ordinary  in  his  note  on  the  law  of  aliment, 
but,  on  the  contrary,  agree  entirely  with  the 
remarks  of  yoar  Lordship  and  with  the  opinions 
read  from  the  case  of  Tkom  t.  Madeentie. 

The  facts  of  the  present  case  are  very  peculiar, 
and  we  are  urged  by  the  pursuer  to  allow  a  proof 
that  he  might  show  that  he  had  been  forced  by 
his  father  to  adopt  a  profession  which  he  dis- 
liked, and  that  now  his  father  had  refused  to 
allow  him  such  a  sum  as  wonld  start  him  in  his 
profession  and  so  enable  him  to  earn  a  liyelihood. 

I  do  not  see  how  we  can  go  into  these  ques- 
tions, and  therefore  I  think  the  demand  for  a 
proof  should  be  refused,  especially  as  the  father 
denies  that  he  is  poeseeiBed  of  the  means  which 
are  attributed  to  him,  and  has  done  all  that  be 
says  he  can  do  by  offering  his  son  the  shelter  of 
his  own  house,  and  by  alimenting  him  there  as 
he  has  done  for  the  last  three  years. 

That  being  the  state  of  matters,  it  is  impossible 
that  the  Court  can  institute  an  investigation  as  to 
the  father's  means,  or  that  they  can  award  the  son 
an  allowance  from  his  father's  estate.  In  snoh  a 
matter  the  discretion  of  the  father  is  absolute, 
and  we  cannot  interfere,  especially  as  the  father 
may  have  excellent  reasons  for  what  he  is  doing 
which  we  oannot  inqnire  into. 

LoBD  Shako— I  agree  with  your  Lordships 
that  the  interlocutor  of  the  Lord  Ordinary  ought 
to  be  adhered  to,  and  am  content  for  my  part  to 
put  my  judgment  npon  the  same  grounds  as  the 
Lord  Ordinary.  The  pursuer  of  this  action  is  in 
good  health,  both  mental  and  physical,  and  it 
wonld  be  nonsense  to  say  that  his  father  is  to  be 
bonnd  to  support  him  in  all  time  coming,  or  is 
to  be  bound  to  supply  him  with  an  income  to 
Uve  in  London  and  do  nothing.  He  is  perfectly 
capable  of  finding  employment  in  some  other 
line  of  life,  and  this  Court  cannot  oblige  his 
father  to  maintain  him  in  the  profession  to  which 
he  has  been  brought  up. 

If  we  were  to  interfere  in  such  a  matter  as 
this,  there  would  be  no  end  to  the  cases  that 
might  be  brought  here  for  solution.  To  take, 
for  example,  the  instance  I  suggested  in  the 
course  of  the  discussion.  A  father  brings  up  bis 
son  as  a  doctor,  and  after  the  son  has  passed  several 
of  hisexaxninationsthefatherchangeshismind  and 
desires  that  his  son  should  adopt  some  other  line 
of  life.  Are  we  to  compel  the  father  to  let  his 
son  pass  his  final  examinations,  and  to  continue 
him  in  a  profession  which,  for  private  and  pro- 
bably very  excellent  reasons,  he  now  desires  him 
to  abandon  ? 

Upon  the  question  of  aliment,  while  quite 
agreeing  with  what  fell  from  your  Lordship  as  to 
the  law  applicable  to  aliment,  I  do  not  think 
there  is  sooh  a  difference  between  that  opinion 
and  the  Lord  Ordinary's.  I  do  not  think  that 
the  Lord  Ordinary  intended  to  say  anything 
counter  to  the  opinions  read  by  your  Lordship. 


I  have  no  doubt  that  in  using  the  word  want. 
Lord  Kames  referred  to  the  word  relatively  to 
the  position  in  life  of  the  party  claiming  aliment, 
and  I  cannot  think  that  the  Lord  Ordinary 
meant  that  the  measure  of  relief  afforded  by  a 
father  to  a  son  was  to  be  the  same  as  that  which 
would  be  bestowed  by  the  parish. 

Upon  the  whole  matter,  I  concur  entirely  both 
in 'the  judgment  and  in  the  note  of  the  Lord 
Ordinary. 

LoBD  Adam,  who  was  absent  on  circuit  during 
the  discussion,  delivered  no  opinion. 

The  Court  adhered. 

Counsel  for  Pursuer  —  Comrie  Thomson  — 
Wallace.  Agents — Bhind,  Lindsay,  &  Wallace, 
WS. 

Counsel  for  Defendez^-Low.  Agent — David 
TnmbuU,  W.8. 


Tliunday,  November  5. 

SECOND     DIVISION. 

[Sheriff  of  Lanarkshire. 

ueiklejohn  v.  thb  qlasoow  workinq 
men's  provident  investment  build- 
ing SOCIETY. 

Bvilding  Society — WUhdrauxd  from  Member^iip 
— Bulei—OasMS  improvisua — Ultra  vires. 

A  registered  building  society  which  con- 
sisted, inter  aUoi,  of  investing  members 
who  were  entitled  under  the  rules  to  with- 
draw from  the  society  and  receive  payment 
of  the  sums  at  their  credit  on  giving  certain 
notice,  found  itself  exposed  to  the  risk  of 
losses  owing  to  serious  depreciation  in  the 
value  of  the  properties  held  by  it  in  secu- 
rity for  advances  made  in  the  course  of  its 
business.  The  rules  of  the  society  con- 
tained no  provision  for  such  an  event. 
The  society  at  an  annual  general  meeting 
adopted  by  a  majority  a  resolution  to  make 
a  deduution  from  the  shareholders'  accounts 
at  the  rate  of  78.  6d.  in  the  pound,  which 
was  carried  into  effect  by  debiting  each 
shareholder  at  that  rate  on  his  account,  and 
carrying  the  amount  so  brought  out  to  a 
suspense  account.  Thereafter  a  shareholder 
whose  shares  were  matured  or  fully  paid-up, 
objected  to  this  course,  and  claimed  to  be  paid 
out  in  full  under  the  rules,  on  the  footing 
that  on  his  shares  having  matured  he  had 
ceased  to  be  a  shareholder,  and  had  become 
a  creditor  of  the  society  for  the  amount 
standing  at  his  credit  in  the  society's  books 
at  the  date  of  the  maturity  of  his  shares. 
Held  that  he  was  not  a  creditor  but  a  share- 
holder, and  was  entitled  to  payment  only  of 
the  sum  at  his  credit  under  the  deduction. 

See  the  case  of  Avid  v.  Olatgote  Working-Men,'$ 

Provident  Invettment  Building  Society,  ante,  vol. 

xxiL  p.  888. 

The  defenders  in  this  case  were  a  building  society 

incorporated  under  the  Building  Societies  Act  1874. 

The  membership  consisted  of  advanced  or  borrow- 


Digitized  by 


Google 


96 


The  Scottish  Law  Hrporter.—  Fol,  XXIII. 


EOlUg.  WoTldng-Men's  InT.  8oe. 
Nor.  6, 1886. 


ing  members,  and  nnadTanoed  or  inyesting  mem- 
bers. The  objects  of  the  society  as  stated  in  its 
mles  -were  (1)  to  afford  a  safe  and  ready  medium 
for  the  investment  of  the  Bavinga  of  the  middle 
and  working  classes;  (2)  to  make  advances  on 
heritable  security,  and  to  provide  means  to  enable 
members  to  improve,  erect,  or  purchase  dwelling- 
houses  and  acquire  heritable  property.  The 
shares  were  of  two  kinds,  £10  shares  and  £25 
shares,  which  were  paid  up  at  6d  per  week  until 
realised.  The  society  also  received  money  on 
deposit  from  members  or  others  in  accordance 
with  certain  provisions  specified  in  its  mles. 

Kulo  10  provided: — "  Withdrawal  of  memben 
and  payment  ofinterett. — Any  member  holding  a 
share  or  shares  upon  which  no  advance  has  been 
made,  may  withdraw  the  whole  or  any  portion  of 
the  sum  at  his  credit  twenty-eight  days  after  he 
shall  have 'given  notice  of  bis  intention  to  do  so 
and  left  his  pass-book  at  the  office.  On  funds 
being  realised,  such  members  shall  be  paid  in 
rotation  according  to  the  priority  of  their  notices, 
and  interest  shall  be  allowed  at  the  rate  of  4  per 
cent,  per  annum,  or  such  other  rate  as  may  be 
fixed  from  time  to  time  by  the  directors,  from  the 
last  division  of  profits  up  to  the  date  of  such 
notice.  On  withdrawing  in  full  the  pass-book 
shall  bo  given  up."   .... 

Bule  12.  "Payment  of  reali$ed  ihara.— 
Members  shall  be  entitled  to  receive  pay- 
ment of  their  shares  when  realised,  as  the 
funds  of  the  society  permit,  in  rotation  accord- 
ing to  the  dates  of  their  applications  there- 
for, provided  no  unpaid  advance  has  been  made 
thereon;  and  the  society  shall  be  entitled,  at  any 
time  after  the  shares  have  been  realised,  to  pay 
them  off." 

William  Meiklejohn,  portioner,  Larkhall,  the 
pursuer  in  the  oase,  became  an  ordinary  share- 
holder in  1871,  holding  fourteen  shares  of  £25 
each.  These  shares  matured,  that  is  to  say  were 
folly  paid-up,  at  16th  Jane  1879,  leaving  the 
amonnt  at  his  credit  at  that  date,  according  to 
his  pass-book,  £350. 

Owing  to  the  depreciation  in  the  value  of  the 
properties  over  which  the  society  held  securities 
which  followed  the  failure  of  the  City  of  Glasgow 
Bank  in  1878,  so  many  of  the  investing  members 
withdrew  their  money  that  the  society  was  re- 
duced in  numbers  by  nearly  a  half.  In  conse- 
quence of  this  state  of  affairs  it  was  resolved  at  a 
meeting  of  the  directors  held  on  Ist  Deoejnber 
1881,  that  as  it  was  thongbt  very  unfair  that  the 
shareholders  who  remained  in  the  society  should 
bear  the  whole  risk  of  possible  losses,  a  recom- 
mendation should  be  made  to  the  next  general 
meeting  to  set  aside  a  sum  to  meet  any  such  risk, 
and  thereby  retain  from  shareholdeis  withdraw- 
ing a  contribution  thereto,  and  with  that  view 
to  empower  the  executive  committee  to  employ 
a  nentral  valuator  to  report  upon  the  value  of 
the  properties  taken  over  or  held  in  security  by 
the  society. 

The  result  of  the  valuation  obtained  by  the  exe- 
cutive committee,  and  embodied  in  a  report  pre- 
pared by  the  directors,  which  is  narrated  at  more 
length  in  the  report  of  the  case  of  Auld  (ante, 
vol.  xxii.  p.  884),  was  that  the  depreciation  in  the 
society's  properties  amounted  to  £8487,  16s., 
leaving,  after  deducting  sums  at  the  credit  of  re- 
serve fond,  and  profit  and  loss  account,  a 
balance  impiovided  for  of  £6506,  18s.  9d.    To 


meet  this  deficiency  the  direotora  recommended 
— as  they  stated  in  their  report — "  that  a  sum  of 
7s.  6d.  per  pound  should  be  deducted  from  all 
the  shareholders'  accounts  (exclusive  of  sums 
paid  in  since  1881)  and  placed  to  a  sasi^nse  . 
account" 

This  report  was  submitted  to  the  annnal  gene- 
ral meeting  of  the  society  held  on  29th  March  1882, 
and  adopted  by  a  large  majority  of  the  members 
present,  the  pursuer,  however,  protesting  against 
it. 

On  9th  November  1880  the  pursuer  had  ap- 
plied in  writing  to  the  secretary  for  payment  of 
£160  out  of  the  £360  at  his  credit  by  1st  March 
of  the  next  year.  The  secretary  had  replied  on 
18th  November  that  owing  to  the  number  of 
withdrawals  then  on  the  list  the  executive  com- 
mittee  could  not  definitely  promise  the  pursuer 
£160. 

On  4th  December  1882  the  secretary  sent  to 
the  pnrsuer  a  lithographed  circular  in  the  follow- 
ing terms, — ",7s.  6d.  per  pound  having  been  de- 
ducted from  the  sums  at  credit  of  all  the  share-' 
holders'  accounts  as  agreed  to  at  the  annual  meet- 
ing held  29th  March  1882  ;  and  as  the  directors  are 
anxious  to  get  the  withdrawal  list  exhausted  as 
soon  as  poesible,  kindly  let  me  hear  from  yon 
by  Thursday  first  at  lateit  whether  you  are  going 
to  remain  a  member,  and  share  in  whatever  sum 
may  arise  from  the  improvement  on  the  suspense 
account,  and  which  will  be  paid  to  the  shareholders 
annually  in  the  shape  of  dividend,  or  otherwise 
as  the  directors  may  decide  upon ;  or  whether 
yon  wish  to  withdraw  the  sum  applied  for.  *  If  the 
latter,  please  call  here  on  Thursday  evening  first, 
7th  inst.,  between  7-30  and  8  o'clock,  when  a 
cheque  will  be  ready  for  you.  Please  return  this 
letter  in  enclosed  stamped  envelope  with  your 
answer  written  under  the  word  "  Beply."  .  .  . 
'You  applied  for  £160  of  the  amount  at  your 
credit." 

Under  the  word  "reply  "  the  pnrsuer  wrote  on 
6th  December  "Will  idlow  amount  to  remain," 
and  returned  the  circular  to  the  secretary. 

On  6th  February  1883  the  pursuer's  lawragents 
wrote  to  the  law-agents  of  the  society  as  follows 
—  "We  have  been  instructed  by  Mr  W,  Meikle- 
john, Larkhall,  to  recover  payment  of  the  sum 
of  £350  and  interest  due  to  him  by  the  Olasgow 
Working  Men's  Building  Society.  We  shall  be 
glad  to  know  if  liability  for  the  amount  is  to  be 
admitted,  and  in  the  meantime  please  make  the 
usual  interim  payment  under  reservation  of  all 
questions."  To  this  the  society's  agents  replied 
on  I2th  February  that  the  pursuer  having  given 
notice  of  withdrawal  of  £160  on  9th  November 
1884,  had  withdrawn  that  notice  by  his  reply  on 
6th  December,  and  required  to  give  a  fresh  notice 
of  withdrawal  in  order  to  take  up  his  rotation  on 
the  withdrawal  list. 

The  pursuer  then  raised  the  present  action 
against  the  society  for  payment  of  £360  with 
interest  from  6th  June  1879. 

The  defenders  denied  that  on  his  shares  being 
realised  or  fully  paid  up  the  pursuer  became  ipio 
facto  entitled  to  [wyment  of  the  sum  at  his  credit, 
but  only,  according  to  rule  12,  to  payment  there- 
of in  rotation  with  other  withdrawing  members, 
according  to  the  date  of  Itis  application  therefor. 

They  averred  that  on  his  application  of  9th 
November  1880  for  withdrawal  of  the  £150  he 
had  been  placed  on  the  withdrawal  list  for  that 
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tun,  to  which  he  then  became  entitled  as  the  f  nnds 
of  the  society  might  permit,  in  accordance  with 
rules  10  and  12,  that  he  had  been  paid  a  dividend 
for  the  financial  year  ending  18th  February  1881 
on  the  £200  then  remaining  at  hia  credit,  and  that 
on  6th  December  1882  he  had  recalled  his  notice 
of  withdrawal  and  his  name  was  thereupon 
deleted  from  the  withdrawal  list,  and  that  the 
deduction  of  7s.  6d.  in  the  ponnd  from  the 
shareholders'  accounts  made  by  the  resolution  of 
29th  March  1882  left  the  sum  actually  at  his 
credit  at  that  date  £218,  16s. 

The  pursuer  pleaded — "(2)  The  pursuer's 
shares  having  matured  in  terms  of  the  rules,  and 
he  having  applied  for  payment  thereof,  and  the 
defenders  being  in  a  position  to  pay  the  som  due 
to  him,  decree  should  be  granted  as  crared. " 

The  defenders  pleaded,  inter  alia — "(4)  The 
porsner  being  stiU  a  member  of  the  defenders' 
society,  and  his  notice  of  withdrawal  not  having 
yet  been  granted,  he  is  not  entitled  to  payment 
by  them  of  any  sum.  C6)  Btto  that  on  the 
porsoer's  shares  being  realised  he  is  entitled  to 
payment  of  the  amonnt  at  his  credit,  such  pay- 
ment being  only  due  as  the  funds  of  the  society 
permit,  and  the  funds  not  yet  permitting  pay- 
ment, the  action  is  premature,  and  ought  to  be 
dismissed,  with  expenses.  (7)  £I»to  that  the 
amoont  of  the  sum  at  pursuer's  credit  is  payable, 
the  aame  being  only  £218,  ISs.,  decree  ought  to 
be  restricted  to  that  sum." 

A  proof  was  led,  at  which  the  pursuer  deponed 
that  when  he  had  made  the  final  payment  which 
brought  his  shares  to  maturity,  on  16th  June 
1879,  he  had  then  verbally  requested  payment  of 
the  amount  at  his  credit,  and  was  told  that  he 
would  have  to  wait  his  turn.  He  gave  the  follow- 
ing explanation  of  his  reply  to  the  circular  of 
4th  December — "(Q)  Did  you  get  frightened 
that  if  yon  did  not  return  the  circular  at  once 
yoa  woi^d  lose  money  by  it  ? — (A)  That  was  my 
impression,  that  it  would  just  be  made  up  in  the 
books  against  me  if  I  did  not  return  it,  and  that 
I  woold  have  no  resonrce  at  alL  That  being  so 
I  at  once  retnrned  the  circular.  I  wrote  the 
words — '  Will  allow  amount  to  remain.  *  When  I 
wrote  these  I  did  not  in  any  way  mean  to  remain 
a  member  of  the  society.  The  object  I  had  in 
view  was  to  give  me  time  till  I  would  see  about 
it.  I  could  not  get  in  from  Larkhall  at  the  time. 
I  called  and  consulted  my  law-agent  a  day  or 
so  after  I  had  sent  in  the  circular.  I  was  then 
advised  that  as  there  were  cases  in  Oonrt  I  should 
wait  until  these  were  disposed  of.  About  6th 
Febmary  I  again  saw  my  law-agent,  and  iu- 
stmcted  him  to  write  a  letter  to  the  agents  of 
the  society  requesting  payment  of  the  sum  due 
tome." 

The  secretary  of  the  society  gave  evidence 
bearing  oat  the  averments  of  tiie  defenders  on 
record.* 

The  Sheriff  Substitute  (Lkes)  pronounced  an 
interlocutor  containing  findings  in  fact  in  con- 
formity with  the  rules  and  with  the  above  stated 
fuets,  and  found  as  matter  of  law  "  (2)  that  the 
resolntion  of  29th  March  1882  was  not  habile  to 
deprive  the  pursuer  of  his  rights  as  a  shareholder 
of  the  society  under  the  rules  then  in  force ;  (3) 
^h^t  the  pursuer  has  not  bound  himself  by  ac- 
qnieseenoo  to  abide  by  said  resolution ;  and  (4) 
that  be  has  not  barred  himself  rei  inierventu  from 
daiming  the  fall  sum  due  to  him  by  the  society  as 
voij.  xxnx. 


at  29th  March  1 882:  Therefore  repels  the  defences 
and  decerns  against  the  defenders  for  payment  to 
the  pursuer  of  the  sum  of  £350,  with  the  legal 
interest  thereon  from  the  date  of  citation  hereto 
till  payment :  Finds  the  defenders  liable  to  the 
pursuer  in  bis  expenses,  ic. 

"Note. — I  may  for  brevity  refer  parties  to  the 
views  I  have  stated  in  other  cases  against  the 
present  defenders  as  to  some  of  the  points  raised 
by  the  present  action  ;  and  I  may  do  so  with 
the  more  advantage  that  on  appeal  neither  the 
Sheriff  nor  the  Judges  of  the  Supreme  Court 
seem  to  have  expressed  any  doubt  of  the  sound- 
ness of  these  views.  As  regards  the  meaning  and 
effect  of  the  resolution  passed  on  29th  March  1882, 
I  may  refer  parties  to  the  note  attached  to  my 
interlocutor  In  Cfalbraiih's  case  [May  28, 1 884,  ante, 
vol.  xxi.  p.  782],  and  it  will  be  noticed  that  the 
pursuer  of  this  action  stands  in  the  stronger  posi- 
tion that  he  protested  against  that  resolution,  but 
it  is  said  he  remained  a  member  of  the  society  and 
is  bound  by  the  rules  now  in  force.  On  the  other 
hand,  his  contention  is,  that  as  soon  as  his  shares 
matured  he  ceased  to  be  a  member  of  the  society, 
except  for  the  purpose  of  receiving  payment  of 
what  was  due  to  him.  It  appears  to  me  that 
this  view  is  not  borne  out  by  tiie  rules,  and  it  is 
not  easy  to  see  why,  on  this  footing,  it  was 
necessary  to  provide  that  the  directors  ^ould  be 
entitled  to  pay  matured  shareholders  out  if  they 
were  bound  to  do  bo.  Such  a  provision  implies 
that  the  member  might  continue  in  the  society 
unless  the  directors  exercised  their  option  to  pay 
him  out.  But  of  course,  whenever  a  member 
gave  notice  that  he  wanted  his  money,  then  that 
amounted  to  notice  of  withdrawal  from  the 
society,  and  it  would  not  do  to  say  that  the 
defenders  could,  by  refusing  payment  of  the 
money,  continue  him  as  a  member  till  it  suited 
their  purpose  to  let  him  retire.  Now,  the  pur- 
suer says  that  he  gave  notice  of  withdrawal  when 
his  shares  matured.  It  was  not  necessary  that 
such  notice  should  be  in  writing,  but  I  do  not 
think  it  sufficiently  proved,  and  the  terms  of  the 
application  for  £1 50  can  hardly  be  said  to  reveal 
that  he  had  previously  given  any  such  notice. 
On  9th  November  1880  he  applied  for  payment 
of  £160.  This  sum  has  never  been  paid  to  him, 
bat  the  defenders  say  they  were  ready  to  have 
given  it  to  him  if  he  had  applied  after  returning 
the  circular  of  December  1882.  The  pursuer 
gives  his  account  of  the  motives  that  actuated 
him  in  regard  to  the  return  of  this  circular. 
That  account  is  not  quite  satisfactory ;  but  what- 
ever be  the  construction  to  be  put  on  it,  I  am 
unable  to  read  the  letter  from  his  agents  of  6th 
February  1883  as  other  than  a  notice  of  with- 
drawal of  a  very  forcible  kind  of  the  sum  due  to 
him  by  the  society.  .  .  .  The  case  of  the 
SooUith  Property  Tnvettmeni  Bu3ding  Company 
V.  Steteart,  16th  May  1886,  to  which  I  have  been 
referred,  does  not  appear  to  me  to  role  the  pre- 
sent one.  It  is  only  a  fragment  of  the  judgment 
that  has  yet  been  issued ;  but  from  the  narrative 
of  the  case  I  see  that  the  circumstances  are 
materially  different.  That  society  was  in  liquid- 
ation, and  its  members'  pecuniary  rights  were  to 
be  measured  by  the  balance-sheet  of  the  by-gone 
year.  Now  neither  of  these  circumstances  occurs 
in  the  present  case.  I  am  therefore  of  opinion, 
on  the  whole  case,  that  the  pursuer  must  obtain 
his  decree ;  and  as  there  seems  sufficient  reason 
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to  believe  that  if  the  society  had  been  of  the  same 
opinion  they  could  have  paid  him  out  at  the  date 
when  this  action  waa  raised,  I  have  given  him 
interest  from  that  date." 

The  defenders  appealed  to  the  Sheriff  (Clabx), 
who,  for  the  reasons  assigned  by  the  Sheriff- 
Substitute,  adhered. 

The  defenders  appealed  to  the  Oourt  of  Session. 

The  arguments  appear  from  the  opinion  of 
Lord  Yoang. 

Authorities  cited  by  pursuer — OdtbraUh  v. 
OUugow  Working- Men's  Invettment  Society,  ante, 
Tol.  xxii.  p.  780 ;  Garrick  and  Or$.,3viy  10, 1885, 
ante,  vol.  xiii.  p.  883  ;  Norviehy.  NorfMc  Protnd- 
ent  Buiidinff  Society,  46  L.J.,  Chut.  Div.  786. 

At  advising— 

IjOBD  Toung — This  is  an  appeal  from  the  judg- 
ment of  the  Sheriff  of  Lanark  in  an  action  at  the 
instance  of  the  pursuer  William  Meiklejohn 
against  the  Glasgow  Working-Men's  Provident 
Investment  Building  Society,  for  paymeut  of  the 
sum  of  £350,  being  the  amount  alleged  by  him 
to  be  at  his  credit  in  the  books  of  IJbat  society, 
of  which  he  waa  a  member.  And  from  his  pass- 
book, which  is  not  impugned,  there  appears  to  be 
£360  at  his  credit  on  the  16th  of  June  1879. 
Now,  that  sum  consists  entirely  of  payments 
made  by  him  to  the  society  upon  his  shares,  and 
when  the  last  payment  was  made  on  16th  June 
1879,  making  the  whole  of  his  payments  amount 
to  £350,  his  shares  were  fully  paid-up,  or,  using 
the  language  of  the  rules  of  the  society,  were 
fully  realised.  The  capital  of  the  society  con- 
sisted entirely  of  the  sums  paid-up  by  members 
upon  their  shares.  They  had  no  other  capital. 
Thsy  might  have  had — I  do  not  know  to  what 
extent  in  point  of  fact  they  had — other  money  at 
their  disposal,  consisting  of  deposits  made  by 
depositors  for  interest,  but  the  capital  of  the 
society,  the  funds  with  which  they  carried  on 
such  business  as  they  did  carry  on — if  that  is  the 
word  applicable  to  their  transactions — consisted 
entirely  of  the  payments  in  by  members  whether 
they  had  fully  paid-up  their  shares  or  not.  Now, 
the  capital  of  the  society  from  time  to  time  is 
entered  in  the  society's  books,  and  the  holders  of 
that  capital — that  is,  the  persons  who  in  the 
books  are  credited  with  it — are  also  entered  in 
the  books  of  the  society  with  the  sums  at  their 
credit  which  they  had  respectively  paid.  I  have 
already  stated  that  the  sum  at  the  pursuer's 
credit  was  £350.  That  was  his  share  of  the 
capital  of  the  company,  or  capital  of  the 
society.  But  the  society's  capital  was  not  just 
kept  in  bank  or  in  a  till.  It  was  in  use. 
And  the  use  that  was  made  of  it,  in  fulfilment 
of  the  purposes  for  which  the  society  existed, 
was  lending  it  to  members  of  the  society.  They 
lent  to  no  other.  Bat,  at  all  events,  the  money 
which  was  paid  in  by  some  members  of  the 
society,  or  by  all  the  members  paying,  some  pay- 
ing more  than  others,  was  lent  out  to  those  whom 
it  snited  to  borrow,  and  lent  to  them  on  the 
security  generally  of  buildings.  For  it  was  a 
building  society,  the  members  borrowing  from 
the  society,  to  the  capital  of  which  they  had 
themselves  contributed,  sums  upon  the  security 
of  property  on  which  they  wished  to  build,  or 
which  they  wished  to  improve.  Of  cour&e  this 
condition  of  the  society  in  point  of  prosperity  at 


any  time  depended  upon  how  their  investments 
stood,  their  investments  consisting,  as  I  have 
pointed  out,  entirely  of  loans  by  them  to  mem- 
bers upon  the  security  of  property  to  be  built  on 
or  improved.  If  these  loans  were  well  secured, 
the  capital  was  of  course  intact.  If  upon  an 
investigation  into  the  state  of  the  affairs  of  the 
society,-  which  was  appointed  to  be  made 
annually,  it  appeared  that  the  investments,  or 
any  of  them,  were  unsatisfactory,  so  that  the 
money  advanced  and  lent  apon  such  securities  as 
I  have  mentioned  was  more  or  less  in  jeopardy, 
it  was,  according  to  the  majority  of  the  Court  in 
the  case  of  Auld  last  session,  the  duty  of  those 
having  charge  of  the  matter  to  write  off  as  much 
as  they  thought  was  lost — if  absolutely  lost,  of 
course  to  be  written  off  altogether.  It  might 
have  appeared  to  them  that  any  sum  yon  choose 
to  instance  by  way  of  illustration  had  been  lost. 
Their  duty  wo;Ud  of  course  have  been  to 
diminish  the  amount  of  capital  standing  in  the 
books  by  so  much  as  was  thus  ascertained  to  be 
lost.  Of  course  if  you  write  off  so  much  of  the 
capital  as  lost  money,  yon  must  also  write  off  a 
corresponding  amount  from  the  sums  at  the 
credit  of  the  various  holders  of  that  capital,  for 
otherwise  the  two  things  woold  not  balance. 
There  would  appear  to  be  more  holders  of  capital 
than  there  was  capital  in  existence.  It  is  a  plain 
matter  of  book-keeping  that  if  yon  write  off  from 
the  capital  so  much  as  loss,  yon  most  write  off  s 
corresponding  amount  proportional  from  the 
various  holders  of  that  capital  standing  as 
creditors  therefore  in  the  books. 

Another  case  short  of  absolute  loss  is  prospec- 
tive loss — loss  which  is  exceedingly  probable — 
likely  to  overtake  the  capital  lookmg  to  the  way 
in  which  it  is  invested  or  lent  out.  The  company 
have  nothing  to  show  for  it  but  certain  securities, 
and  if  upon  an  investigation  they  are  of  opinion 
that  there  is  a  prospective  loss,  we  thought  in  the 
case  of  Auld  it  was  their  duty  to  write  off  to  sus- 
pense account  so  much  of  the  capital  as  they 
thought  had  been  so  lost.  But  that  amounts  also 
to  a  deduction  from  the  capital,  and  to  a  deduction 
from  the  sums  at  the  credit  of  the  holders  thereof 
— not  finally  made;  but  made  by  way  of  warning, 
and  so  that  if  matters  turn  out  better  than  had 
been  anticipated  there  may  be  a  restoration,  and 
that  is  what  I  meant  when  I  said  in  the  case  of 
Auld  that  it  was,  and  perhaps  is,  "possible  that 
the  sums  thus  debited  to  capital  may  hereafter  be 
restored,  with  the  effect  of  again  increasing  the 
sums  at  the  credit  of  the  unadvanoed  mem- 
bers who  own  it.  The  likelihood  or  unlikelihood 
of  this  future  good  fortune  waa  and  is  for  the 
consideration  of  the  members  themselves,  who 
will  accordingly  withdraw  or  remain  members 
according  to  their  individual  judgment."  That 
explains — the  narrative  I  have  briefly  given — 
what  was  done,  and  my  view  of  what  was 
done  in  March  1882,  after  due  investigation, 
as  we  held  in  the  case  of  Avid,  on  the  facts 
as  presented  to  us  there,  was,  the  company 
resolved  to  write  off  7s.  6d.  per  pound  from  their 
capital  in  this  provisional  manner,  and  to  write 
off  a  corresponding  amount  from  the  sums  at  the 
credit  of  the  holders  of  that  capital,  intimating 
to  each  that  he  might  continue,  or  to  those  who 
had  intimated  their  intention  to  withdraw  that 
they  might  withdraw,  subject  to. that  deduction, 
immediately,  or  withdraw  their  withdrawal,  that 
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is,  oanoel  it,  and  remain  members  of  the  company 
vith  the  prospect  of  better  times  coming,  the 
sum  dedacted  being  in  that  ereat  replaced. 

The  main  question  argaed  here  was,  whether 
these  yiews  vuioh  I  have  now  expressed,  and 
which  we  acted  upon  in  the  cose  of  Aidd,  are  ap- 
plicable to  a  member  who  has  paid  up  his  shares? 
It  was  contended  that  they  were  limited  in  their 
application  to  the  case  of  members  who  were  in 
the  course  of  paying  up,  and  continued  applicable 
to  them  until  the  last  moment — until  the  paying 
up  was  complete  ;  that  when  they  had  completely 
paid  up,  they  in  law  and  in  equity  ceased  to  be 
members  of  the  society  and  became  creditors ; 
and  that  no  deduction  could  be  made  from  the 
sums  standing  at  their  credit. 

Now,  I  duient  from  this  altogether.  I  am 
unable  to  see  the  force  of  U^e  argument. 
Until  the  last  sixpence  is  paid,  the  sums  standing 
at  their  credit — the  amount  standing  at  their 
credit — is  admittedly  their  share  of  the  capital 
of  the  company — nothing  else.  The  company 
haa  no  other  capital  except  what  the  members 
hare  paid  in,  and  until  the  last  sixpence  is  paid 
upon  the  shares  of  any  member,  he  admittedly 
is  just  a  creditor  for  so  much  of  the  capital  of 
the  company  standing  at  his  credit  How  is  the 
nature  of  that  in  the  least  degree  changed  when 
he  has  paid  his  last  sixpence.  He  has  just  paid  up 
the  full  amount  of  the  contribution  to  the  capital 
which  he  undertook  to  make — the  contribution 
to  the  oi^ital  which  the  pursuer  undertook  to 
make — subject  to  changes  of  mind  on  his  part  of 
giving  notice  to  withdraw  before  or  after  he  had 
made  full  payment.  But  the  amount  which  he 
undertook  to  contribute  "was  just  the  amount  of 
his  shares,  £350.  In  June  1879,  when  he  paid  the 
last  instalment,  he  just  paid  up  the  full  amount 
of  the  contribution  to  the  capital  of  the  company 
which  he  had  undertaken  to  make.  They  could 
then  have  put  him  out,  or  he  could  then  have 
gone  out ;  but  if  they  did  not  choose  to  exercise 
their  option  to  put  him  out,  or  be  did  not 
ehoose  to  exercise  his  option  and  go  out,  but 
remained  a  member— the  holder  of  £350  of  the 
capital  of  the  company,  which  he  had  contributed, 
and  which  stood  at  his  credit  In  the  books  of  the 
eompany  or  society — how  conld  things  be  any 
different?  It  was  pointed  out  to  us  upon  the 
evidence,  and  conceded  on  the  part  of  the  pur- 
soer,  that  he  was  dealt  with  as  a  member,  and 
received  a  return  for  that  amount  of  capital  at  his 
credit,  the  same  after  it  was  all  paid  up  as  before. 
Of  coarse  before  it  was  all  paid  up  he  was  only 
dealt  with  as  having  the  smaller  sum  at  his 
credit ;  but  after  it  was  all  paid  up  he  and  others 
in  the  same  position  Were  just  dealt  with  as 
members  with  so  much  capital  at  their  credit — 
dealt  with  as  investing  members  as  distinguished 
from  borrowing  members.  How  in  the  world 
could  the  company,  if  the  capital  was  lost — I  put 
that  case — to  the  extent  of  a  half,  or  fourth,  or 
even  a  tenth,  write  that  off  from  the  capital 
without  writing  it  off  from  the  pursuer  and 
others  at  whose  credit  the  capital  stood?  It  was 
quite  impossible,  and  I  see  no  ground  in  the 
world  for  a  distinction  between  tiiose  who  had 
paid  up  the  whole  except  6d.,  or  half-a-crown,  or 
7s.  6d.,  ora  pound, upon  the  shares,  and  those  who 
had  paid  np  the  whole.  They  might  put  them- 
■elvea  in  another  position,  or  the  company  might 
do  it — that  is  to  say,  they  might  be  turned  out 


against  their  wiU,  or  withdraw  against  the  will 
of  the  other  members — but  so  long  as  they 
remain  and  are  being  dealt  with  as  members 
drawing  their  interest  or  dividends,  I  think  they 
are  just  members  credited  with  so  much  of  the 
capital  of  the  company  which  they  have  contri- 
buted. I  am  therefore  of  opinion  that  there  is 
no  room  for  distinguishing  between  this  case  and 
the  case  of  Auld,  upon  the  ground  that  the  pur- 
suer had  paid  up  the  full  amount  of  his  shares, 
and  that  therefore  the  resolution  of  the  company 
in  1882,  proceeding,  as  we  held  in  the  case  of 
AiM  it  did,  upon  a  proper  preliminary  investi- 
gation and  inquiry,  is  applicable  to  him,  and  that 
he  might  remain  with  the  7s.  6d.  provisionally 
deducted  from  his  shares,  or  go  out,  not  taking 
his  chance  of  matters  getting  worse  or  better,  as 
he  pleased. 

That  reduces  the  question  really  to  this, 
Whether  having  given  notice  or  made  an  ap- 
plication for  £160  of  the  money  at  his  credit 
prior  to  the  resolution  of  March  1882,  that  was 
effectually  withdrawn,  so  as  to  leave  him  without 
the  benefit  of  that  notice  or  request  for  payment 
of  £150,  by  his  answer  to  the  circular  which  was 
sent  to  him  in  December  1882.  The  circular, 
which  is  dated  the  4th  July  1882,  is  in  these 
terms — "Seven  shillings  and  sixpence  having 
been  deducted  from  the  sums  at  credit  of  all  the 
shareholders'  accounts,  as  agreed  to  at  the  annual 
meeting  held  29th  March  1882,  and  as  the  direc- 
tors are  anxious  to  get  the  withdrawal  list  ex- 
hausted as  soon  as  possible,  kindly  let  me  hear 
from  you  by  Thursday  first,  at  latest,  whether 
you  are  going  to  remain  a  member  and  share  in 
any  sum  which  may  arise  from  the  improvement 
on  the  suspense  account,  and  which  will  be  paid 
to  the  shareholders  annually  in  the  shape  of 
dividend,  or  otherwise,  as  the  directors  may  de- 
cide upon,  or  whether  you  wish  to  withdraw  the 
sum  applied  for.  The  sum  applied  for  was  £1 50. " 
He  answered  that  communication  in  these  words 
— "Will  allow  amount  to  remain."  But  as  soon 
as  he  had  communicated  with  his  man  of  business 
his  application  is  renewed  and  extended.  I  con- 
fess I  am  not  prepared  to  hold  that  this  noting 
on  the  circular,  "Will  allow  amount  to  remain," 
ought  to  be  allowed  to  operate  to  deprive  him  of 
the  benefit  of  his  application  for  £160  before  that 
resolution  was  made.  I  think  that  would  be 
dealing  with  him  rather  too  sharply.  Therefore 
I  think  that  that  sum  of  £150  for  which  he  had 
applied  before  any  reduction  was  made  upon  the 
capital  he  is  entitled  to  full  payment  of,  if  the 
funds  of  the  society  will  admit  of  it.  With  re- 
spect to  the  remaining  £200  of  the  £360,  I  see 
no  room  for  distinguishing  between  him  and  the 
pursuer  in  the  case  of  Auld,  to  which  I  have  al- 
ready more  than  once  referred,  and  therefore  am 
of  opinion  that  the  7b.  6d,  deduction  ought  to  be 
made  from  that.  I  do  not  know  how  the  matter 
of  interest  may  stand.  I  do  not  doubt  the  parties 
will  understand  that  and  put  it  into  shape.  The 
import  and  result  of  my  opinion  is,  that  the 
Sheriff's  judgment  is  right,  except  only  to  this  ex- 
tent, that  in  pursuance  of  the  resolution  of  March 
1882,  which  I  think  was  a  good  resolution,  7s.  6d. 
in  the  pound  must  be  deducted  from  the  £200. 

Loan  ObaiohuiL — I  concur  in  the  opinion  which 
Lord  Young  has  delivered. 

As  regards  the  Sheriff's  judgment,  it  must  be 
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npot  be  maintainedr'^j'^ 


_  'the  ^fsT  T.'^sidk  t<^  memheUk  wl 


borne  in  mind  that  at  the  time  the  SherifTs  jndg- 
ment  was  prononnced  the  jadgment  of  this  Court 
in  the  case  of  AiUd,  while  it  may  have  been  given, 
had  not  been  reported.  So  that  in  reyersing  his 
judgment  we  really  are  not  recalling  anything 
done  by  him  in  the  face  of  our  opinion  in  the 
former  case,  or  against  the  law  which  we  de- 
clared in  that  case. 

The  pnrsner  of  this  action,  who  is  respondent 
in  the  appeal,  became  a  member  of  the  Glasgow 
Working-Men's  Provident  Investment  Building 
Society,  and  in  Jane  1879  he  had  paid  np  the 
whole  amonnt  of  his  shares,  namely,  £350.  In 
December  1880  he  intimated  that  he  wished  a 
payment  of  £150,  and  afterwards  there  was  a 
demand  for  the  fall  amonnt  The  question  be- 
tween the  pnrsner  and  the  society  is,  What  are 
his  rights?  The  pursuer  says  he  is  entitled 
to  have  the  whole  of  that  sum  of  £350,  be- 
cause the  amount  of  his  shares  was  matured  by 
the  last  payment  of  £2S  in  June  1879.  The  con- 
tention in  point  of  law  which  is  maintained  upon 
this  point  is,  that  the  moment  the  shares  were 
matured  he  ceased  to  be  a  member  and  became  a 
creditor  of  the  company,  his  rights,  such  as  they 
were,  remaining  entirely  unaffected  by  |he 
cumatances  of  the  society,  vrhethaxMsB^^SoK'Ut^ 
adverse,  or  by  any  reaolntioi|ipgl^jaAv<L^Wfc[ 
of  shareholders  might  ||^g[tj(ly|piDB8^aenUy 
pass.  ,^^ 

I  agree  with  my  bi^er  ^V3  Toung  that  tbft^ 
is  a  contention  whi  "  .   .  .     .     _ 

do  not  think  there 
one  of  the  roles  of 
put  together.  He 
the  last  instalment  wi 
the  paying  of  the  lasL  ^^ur—^^ 
respect  the  relations  tmirelfi  bam  and  the 
society.  The  purpose  of  tlmb^c^,  te  jex{^ained 
in  the  second  article  of  the  run^^as  tb  afiqrd-a  • 
safe  and  ready  investment  of  thesM^tfla^of  the 
middle  and  working  classes — that  ii 
them  of  course  who  had  money  to  invest  Other 
rules  relate  to  the  making  of  allowances  to  mem- 
bers who  require  them.  It  is  not  said  tbat  the 
investment  to  be  made  is  an  investment  for  a 
particular  period,  or  np  to  the  time  when  a  certain 
payment  has  been  made.  That  is  not  the  par- 
pose  at  all.  The  purpose  of  the  society  is  to 
afford  an  easy  way  for  working  men  to  obtain  an 
investment  for  money  which  they  may  desire  to 
lay  out;  and  I  am  inclined  to  think  it  would 
amount  almost  to  absolute  destruction  of  one  of 
the  purposes  of  the  society  if  we  were  to 
sanction  the  view  maintained  on  the  port  of  the 
pursuer.  The  money  is  deposited  there,  and  if 
it  is  not  asked  for  by  a  member  on  the  one  side, 
or  offered  back,  or  asked  to  be  taken  back,  by  the 
society,  it  is  to  remain  there,  and  it  is  to  remain 
there  all  through,  so  far  as  I  can  discover,  as  the 
money  of  a  member  of  the  society.  There  is  no 
restriction  as  to  the  period  during  which  the 
money  remains  there ;  nor  is  there  any  regulation 
as  to  the  period  in  the  history  of  the  society 
when  the  character  of  the  deposit  or  the  char- 
acter of  a  member  may  be  changed  except  in  the 
event  of  a  severance  of  the  connection.  What  he 
was  when  he  entered  the  sooiety  he  continues  to 
be  in  the  matter  of  payments  up  till  the  time 
when  something  is  done  by  him  or  by  the  society 
to  sever  the  connection  between  the  society  and 


him  as  a  member,  and  then  in  place  of  continuing 
a  member,  he  is,  in  the  event  of  that  severance, 
simply  a  creditor  of  the  society. 

Tbat  is  my  opinion  on  the  rules.  But  it  does 
not  appear  to  me  to  be  necessary  that  the  judg- 
ment of  the  Court  should  be  rested  on  the  rules 
alone.  I  think  that  the  custom  and  practice  of 
the  society  in  regard  to  that  matter  is  a  most 
important  circumstance  in  determining  what  is 
the  import  of  those  rules.  If  a  man  who  has 
ceased  to  be  a  member  goes  and  asks  a  dividend, 
it  is  an  inconsistent  proceeding.  He  has  paid  np 
the  full  sum,  and  his  money  still  remains  in  the 
hands  of  the  society,  and  notwithstanding  that  he 
says  he  has  ceased  to  be  a  member,  he  is  traded 
with  by  the  company  on  the  footing  that  he  gets 
the  share  of  the  profits  which  l^longs  to  the 
share  of  capital  lent  by  him.  That  is  not  and 
cannot  be  the  position  of  a  person  remaining  in 
the  society.  He  is  not  to  show  a  disposition  to 
catch  at  gain  on  the  one  side  and  not  bear  any 
loss  on  the  other.  He  simply  takes  profit  and 
loss.  The  one  is  put  against  the  other.  If  tbat 
is  done,  if  profits  are  claimed  and  actually  earned, 
and  he  is  paid,  there  is  no  other  inference  to  be 
^deduced  than  this,  that  at  the  time  the  claim  was 

~  ~  recognised  and  satisfied  be  was  what 

from  the  beginning,  a  member  of 


Now^-4i6^ 
1881  the  p< 
bSwpiety— "I  \yS\ 
the  meeting   ol 


ad  I  do  not  see  how 


changed  in  "lis^  [  -tJi  member  of  tl 
"■  '  '     "  in  the  profit 

him  7      Jui(k 
ar9  .entitled 
'^' think"    '^ 


tome."    That  n;  due 

icii 


that  so  late  as  the  18th  May 
'  |es  to  the  secretary  of  the 
~  the  dividend  declared  at 
lilding  Society  is  to  be 
shores  are  paid  np. 
!gh  to  remit  what  is  due 
him  as  one  who,  being 
,  is  entitled  to  participate 
iociety.  And  why  due  to 
same  reason  that  others 
ire  in  the  profits.  So  that  I 
oubt  or  difScnlty  in  interpreting 
anishes  when  we  take  that  meaidng  as 
interpreted  by  the  conduct  of  the  members  on  the 
one  side,  and  by  the  society  itself  on  the  other. 
So  far  as  that  is  concerned,  therefore,  I  en- 
tirely concur  with  the  views  expressed  by  Lord 
Young. 

With  reference  to  the  other  contention  which 
was  maintained  on  this  part  of  the  case,  luonely 
tbat  there  was  a  verbal  notice  given  in  Jnne  1879, 
when  the  last  instalment  of  the  £350  was  paid,  I 
also  concur.  I  do  not  think  it  necessary  to  in- 
quire how  the  verbal  notice  was  given.  The 
sufficiency  of  the  notice  was  not  impugned.  The 
burden  is  on  the  pursuer,  and  be  swears  perfectly 
honestly,  I  have  no  doubt,  to  one  thing,  but  the 
very  reverse  is  sworn  to  by  th»  seoretai?.  It  is 
inconceivable  that,  it  being  the  duty  of  the  secre- 
tary, if  notice  was  given  to  him  such  as  tha 
sooiety  was  in  the  habit  of  receiving,  that  a 
member  was  to  withdraw  his  money,  that  mem- 
ber should  not  upon  this  occasinn  be  put  on  the 
list  appropriate  to  him.  It  was  the  duty  of  the 
secretary  to  make  that  entry  at  the  time.  It  is 
not  said  that  the  secretary  was  in  the  way  of 
omitting  such  entries.  It  is  not  said  that  there 
was  any  difference  on  his  part  with  regard  to 
this  matter,  or  that  any  such  omission  had  been 
previously  discovered  as  the  pursuer's  view  as- 
cribes to  him. 
So  much  with  reference  to  the  right  of  the 
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pniaaer  to  deoree  for  £850.  If  he  is  not 
right  in  either  of  these  contentions,  it  is  not  said 
he  18  entitled  to  decree  for  £850.  The  question 
is,  how  maoh  is  he  entitled  to  obtain?  The 
answer  has  been  given  by  Lord  Yonng.  The 
porsuer  gave  notice  in  NoTember  1880  that  he 
wished  £150.  He  applied  for  that  amount.  It  is  ad- 
mitted to  hare  been  a  perfectly  good  notice.  If  the 
efficacy  of  the  notice  be  admitted,  it  is  allowed 
that  7s.  6d.  per  ponnd  cannot  be  deducted  from 
that  £150.  It  is  said  that  he  did  consent  that  the 
notice  should  be  withdrawn.  In  that  matter  also 
I  ooncnr  with  Lord  Young.  I  think  it  is  plain 
that  there  might  easily  have  been  a  misapprehen- 
sion  on  the  pursuer's  part,  even  if  there  was  no 
erroneous  representation  on  the  other.  It  is 
plain  that  he  said  that  which  according  to  law 
he  had  no  warrant  for  saying ;  and  it  is  quite 
plain,  farther,  that  the  pursuer  in  dealing  with 
the  notice  as  be  did — in  putting  that  notandum  or 
intimation  on  the  circular,  that  the  amount  was 
to  be  allowed  to  remain — did  not  in  the  least  dero- 
gate from  the  efficacy  of  that  notice,  or  from 
the  efficacy  of  the  appUoation  for  £150  which  he 
had  previonsly  made.  My  view  of  the  matter  is 
this,  that  according  to  the  pursuer's  reading  of 
the  circular,  he  took  it  that  he  would  have  his 
£150  if  he  liked,  but  subject  to  a  deduction  of 
7s.  6d.  in  the  pound  which  the  circnlar  said 
the  society  woijd  deduct  from  all  members. 
The  pnrstlOT  would  say  to  himself,  and  he 
meant  to  indicate,  no  more  than  this,  that  if 
78.  6d.  was  to  be  taken  from  each  ponnd,  he 
wonld  allow  his  money  to  remain  in  the  mean- 
time. He  might  mean  that  as  regards  the  £200, 
bat  as  regards  the  £150  I,do  not  Uiink  it  can  be 
held  that  he  withdrew  or  meant  to  withdraw  the 
notice. 

But  I  do  not  need  to  prolong  my  remarks  on 
this  branch  of  the  case.  It  being  as  I  have  en- 
deavonred  to  point  out,  there  is  really  no  contro- 
versy, because  the  notice  of  6tb  February  1883, 
or  the  application  of  1883,  is  admitted  to  have 
been  good.  And  so  it  comes  to  this,  as  Lord  Young 
has  shewn,  that  that  which  the  pursuer  was  to  re- 
ceive was  not  £350,  for  which  the  Sheriff  gave 
deoree,  because  with  reference  to  £200  the  pur- 
suer was  affected  in  March  1882,  when  the  meet- 
ing of  the  tympany  was  held,  by  the  resolution 
which  the  company  then  adopted — the  resolution 
to  pnt  aside  into  a  suspense  fund,  and  deduct 
from  the  balances  at  the  credit  of  the  several 
members,  a  proportion  of  their  credit  amount 
equal  to  7b.  6d. 

On  the  whole  matter,  I  agree  with  the  views 
presented  by  Lord  Yonng  in  the  judgment  which 
he  has  proposed. 

LoBD  Btjthesfubd  Clask  concurred. 

l/oao  Jvterux-ChKSK — I  concur  in  the  judg- 
ment. I  do  no  mean  to  resume  the  various 
principles  discussed  in  the  case  of  Auld.  I  re- 
tain my  own  opinion,  although  a  sufficient 
majority  ruled  the  case  on  the  other  side.  I 
most  fairly  own  that  the  book-keeping  proceed- 
ing in  that  case  was  a  novelty  to  me.  The  more 
I  consider  it  the  more  novel  it  appears.  It  was 
not  the  case  of  a  creditor  carrying  to  a  suspense 
•cooont  debts  dae  to  himself  which  were  bad  or 
donbtfnL      It  is  s  debtor  carrying  the  debts 


which  he  himself  owes  to  a  suspense  aoconnt, 
and  in  that  way  contending  that  they  were  so  far 
cancelled.  I  think  that  is  a  novel  proceeding, 
and  I  still  retain  very  considerable  doubts  of  the 
principle.  In  regard  to  the  debts  due  by  the 
company  to  investing  shareholders,  or  diare- 
holders  who  had  paid  up  their  shares,  if  it  was 
doubtfxd  whether  money  could  be  found  to  pay 
them,  the  only  way  of  remedying  that  unfortun- 
ate state  of  matters  was  by  a  contribution  from 
the  advanced  shareholders  as  well  as  others — in 
other  words,  liquidation.  But  that  has  not  been 
set  on  foot.  Consequently  I  have  the  greatest 
doubts  whether  there  is  not  an  error  and  flaw  in 
the  whole  principle  that  has  ruled  these  cases. 
But  having  said  so  I  am  bound  to  accept  that 
judgment  as  being  conclusive  in  this,  and  accept- 
ing it,  I  agree  in  the  result  at  which  Lord 
Yonng  and  your  Lordships  have  arrived — the 
result  being  this,  that  from  £200  of  the  £360, 
7b.  6d.  per  ponnd  must  be  deducted.  To  that 
extent  the  judgment  of  the  Sheriff  must  be  altered. 
In  other  respects  the  judgment  of  the  Sheriff 
will  be  affirmed. 

The  Oonrt  pronounced  the  following  inter- 
locntor  :— 

"Tbe  Lords  having  heard  counsel  for  the 
parties 'Oil  the  bppeal.  Find  in  fact  that  the 
pursuer  h'c^'d^,  fourteen  shares  in  the  Glas- 
gow Working  -Men'^  Provident  Investment 
Bnildihg  Society,  tlis  defenders  in  this 
action,  and -that 'by  l^.tb  June  1879  he  had 
paid  the  installnents  due  thereon,  amounting 
in  all  to  £350 :  Find  tdat  on  9th  November 
1880  he  gave  notice,  in  accordance  with  the 
-  •  rules  of  the  society,  of  his  intention  to  with- 
draw £160  of  the  said  sum:  Find  that  on 
29th  March  1882  the  defenders  resolved  to 
deduct  7s.  6d.  per  ponnd  from  the  sums 
standing  at  the  credit  of  the  Bhareholders, 
and  to  place  the  amount  in  a  suspense 
account :  Find  that  they  intimated  the  re- 
solution to  the  pursuer,  and  in  doing  so, 
desired  him  to  state  whether  he  would  share 
in  the  suspense  account  and  withdraw  his 
call  for  payment  of  £150,  and  that  he  stated 
in  answer  that  he  woiild  allow  that  sum  to 
remain  with  the  defenders,  but  afterwards, 
on  advising  with  his  agents,  renewed  bis  de- 
mand for  payment  as  aforesaid :  Find  that 
not  haviuK  received  payment  of  the  £160,  he  . 
on  6th  February  1883  required  the  defenders 
to  make  payment  to  him  of  the  entire  sum 
of  £360  standing  at  his  credit :  Find  in  law 
that  he  is  not  barred  from  insisting  for  pay- 
ment of  the  £150,  and  that  the  defenders  are 
bound  to  pay  that  sum  to  him :  Find  that  he 
is  also  entitled  to  paymept  of  the  balance  of 
the  said  sum  of  £360,  being  £200,  but  under 
deduction  of  £76,  being  78.  6d.  per  ponnd : 
Therefore  alter  the  jndgment  of  the  Sheriff- 
Substitute  and  of  the  Sheriff  appealed  against, 
in  so  far  as  not  consistent  with  the  fore- 
going findings,  and  reoal  the  decemiture 
therein  :  Ordain  the  defenders  to  make  pay- 
ment to  the  pursuer  of  the  sum  of  £276  ster- 
ling, with  interest  thereon  at  the  rate  of  £5  per 
centum  per  annum,  from  the  date  of  citation 
in  this  action  till  paid :  Of  new  iind  the  pur- 
suer entitled  to  expenses  in  the  Inferior 
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Oonrt,  and  remit  to  the  Auditor  to  tax  the 
same  and  to  report :  Find  no  expenses  due 
in  this  Court  by  either  party  to  the  other, 
and  deoem." 

Gonnsel  for  Pursuer  ^Bespondent)  —  D.-F. 
Balfonr,  Q.C. — Guthrie.  Agents — Dove  &  Look- 
hart,  S.S.O. 

Oounsel  for  Defenders  (Appellants) — W.  Mac- 
kintosh— Jameson.  Agents — Garment,  Wedder- 
bum,  4  Watson,  "W.S. 


Friday,  November  6. 

SECOND    DIVISION. 

[Lord  M'Laren,  Ordinary. 
ROOERSONS  V.  CROSBIE  (ROOERSON's 

trustee). 

{Ante,  TOl.  xxii.  p.  673,.  26th  May  1885.) 
Provitiom  to  GhUdren— Auignatiori  of  Provi*ion 
by  Child  to  Orediton — AUmentary  or  Non-Ali- 
mentarjf. 

A  bankrupt  granted  in  f&Tonr  of  his  trustee 
a  separate  assignation  for  behoof  of  his 
creditors,  and  with  the  approval  of  the 
creditors,  of  his  interest  in  the  rents  of  certain 
lauds  which  were  payable  to  him  during  his 
lifetime  by  his  father's  testamentary  trus- 
tees under  the  terms  of  his  father's  settle- 
ment, reserving  to  himself  out  of  the  rents 
an  annual  sum  equal  to  about  a  quarter  the 
whole  as  an  alimentary  allowance.  '  The 
father's  settlement  contained  a  clause  to  the 
effect  that  the  rents  should  not  be  attachable 
by  the  son's  creditors,  nor  should  he  have 
power  to  sell  or  assign  the  same  to  any  parly 
whatever.  It  contained  no  clause  decUring 
these  provisions  alimentary  or  for  subsist- 
ence only.  In  on  action  by  the  bankrupt 
against  his  trustee  to  reduce,  as  having  been 
ultra  vires,  the  trust-assignation  granted  by 
him,  field,  assuming  it  to  be  an  open  ques- 
tion whether  the  pursuer's  interest  in  the 
provision  was  alimentary  or  not,  that  his 
transaction  with  his  creditors,  embodied  in 
the  trust-assignation,  constituted  a  compro- 
mise between  him  and  them  of  a  doubtful 
claim,  and  that  he  could  not  reduce  it. 

Held  by  Lord  M'Laren  (Ordinary),  and 
opinion  per  Lord  Rutherfurd  Clark,  that  the 
interest  of  the  bankrupt  in  his  father's  estate 
was  not  alimentary. 

Opinion  per  Lord  M'Laren  (Ordinary)  that 

if  there  bad  been  an  alimentary  trust  it  had 

been  anffioiently  recognised  by  the  reservation 

of  the  alimentary  allowance  by  the  bankrupt. 

The  puiBuer  in  this  action  sought  to  reduce  a 

trust-assignation  granted  by  him  for  behoof  of 

creditors.     The  defender  was  the  trustee. 

John  Rogerson,  Esq.  of  Qirthhead,  in  Dum- 
friesshire (pursuer's  father),  and  his  wife,  exe- 
cuted a  trust-disposition  and  settlement  in  1859, 
oonveying  their  whole  means  and  estate  to  trus- 
teee  for  certain  purposes.  By  the  second  pur- 
pose of  the  trust  John  Bogerson  directed 
and  appointed  his  trustees  to  hold  the  lands  of 
Broomhillbank  and  Shawside,  belonging  to  him. 


together  with  the  whole  stock  and  farm  imple- 
ments on  the  same,  in  trust  for  Samuel  Boger- 
son, his  eldest  son,  and  Joseph  Kirkpatrick 
Bogerson,  his  second  son  (the  pursuer),  equally 
betwixt  them,  each  son  being  entitled  to  one-half 
of  the  return  or  annual  produce  thereof  during 
his  lifetime,  and  on  their  death  to  dispone  the 
said  lands  to  the  eldest  heir-male  of  the  bodies 
of  each  of  his  said  sons  equally  between  them. 
The  settlement  also  contained  the  following 
clause — "And  further,  we  hereby  expressly  de- 
clare that  none  of  our  said  sons  shall  have  power 
to  sell  the  lands  respectively  to  be  held  for  them, 
or  to  burden  the  same  with  debt,  neither  shall 
the  lands  or  rents  be  attachable  by  their  creditors, 
neither  shall  our  sons  have  power  to  sell  or  as- 
sign the  same  or  any  interest  or  annual  produce 
thereof  to  any  party  whatever,  with  this  excep- 
tion," that  in  the  event  of  their  marrying  they 
should  have  power  to  make  a  certain  provision 
for  their  widows. 

John  Bogerson  died  in  1864,  predeceased  by 
his  wife. 

The  trustees  appointed  in  his  settlement  en- 
tered into  possession  of  and  administered  his 
estate. 

In  1878  Joseph  Kirkpatrick  Bogerson  having 
become  embarrassed  in  bis  affairs,  Us  estates  were 
sequestrated  under  the  Bankruptcy  Acts,  and  a 
trustee  appointed.  Shortly  after  the  sequestra- 
tion the  pursuer  granted  the  trust-assignation 
which  be  now  sought  to  reduce. 

By  this  deed,  on  the  narrstive  that  he  was 
under  his  father's  will  entitled  to  one-half  of  the 
rents  of  Broomhillbank,  Shawside,  and  others, 
which  rents  were  thereby  declared  unattachable 
by  his  creditors,  that  he  was  desirous  that  all  his 
creditors  should  be  paid  in  full,  and  that  they 
had  agreed  to  accept  of  his  offer  to  make  the 
assignation,  he  assigned  to  the  trustee  under  the 
assignation  in  trust  for  ius  creditors  the  rents 
of  Broomhillbank,  &,o.,  with  power  to  uplift  the 
rents  and  grant  discharges  for  them  for  certain 
purposes,  and,  inter  alia,  for  payment  to  him  out 
of  Qie  rents  of  £60  per  annum  by  monthly  instal- 
ments, and  also  any  sum  which  might  be  receiTed 
as  his  proportion  of  rent  of  the  game  on  the 
lands  of  Broomhillbank,  &c.,  \i^ch  sums  were 
declared  to  be  the  proportion  of  rents  due  to  him, 
and  which  should  during  the  snbsistenoe  of  the 
trust  be  considered  a  reasonable  alimentary  allow- 
ance, and  necessary  for  the  maintenance  and  sup- 
port of  himself  aud  bis  family ;  and  (lastly)  that 
whatever  balance  of  free  rents  should  remain 
after  fulfilling  the  previous  purposes  should  be 
held  to  be  part  of  the  assets  of  his  bankrupt 
estate,  and  applied  by  the  trustee  in  terms  of  the 
statutes  till  his  whole  creditors  should  be  paid 
infuU. 

The  lands  of  Broomhillbank,  Ac.,  were  then, 
and  at  the  date  of  this  action,  let  by  the 
trustees  at  a  rental  of  £515,  one-half  of  which 
was  paid  to  the  widow  of  Samuel  Bogerson,  who 
had  died,  and  the  other  half  was  applied  under 
the  assignation. 

In  April  1885,  J.  K.  Rogerson,  his  wife,  andhis  six 
children  raised  the  present  action  against  William 
Olendonwyn  Crosbie,  as  trustee  under  the  assig- 
nation, concluding  for  reduction  thereof.  They 
averred— "(Oond.  6)  The  said  trust-assignation 
was  ultra  vire»  of  the  granter,  and  in  contraven- 
tion of  the  terms  of  the  trasfc-dispoeition  and 
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settlement  under  whicli  the  said  Joseph  Kirk- 
patrick  Bogersou  acquired  rights  to  the  rents  in 
qaestion.  The  provisions  made  by  the  iate  John 
Bogerson  for  his  second  son  (pnrsner)  were  ez- 
pr^sly  designed  for  the  purpose  of  protecting 
him,  and  those  dependent  upon  him,  against  the 
eonseqaenoes  of  his  improvidence,  and  the  said 
assignation,  if  it  remains  unreduced,  would  defeat 
the  object  which  the  testator  had  in  view.  The 
said  assignation  is  therefore  null  and  void,  or  at 
all  events  reducible." 

They  pleaded  that  the  deed  being  ^lUra  vire* 
shoald  be  rednced. 

The  defenders  stated  that  after  the  sequestra^ 
tion  a  question  had  been  raised  as  to  whether  the 
interest  under  John  Bogerson's  trust  which  fell 
to  the  pursuer  was  alimentary  or  not,  and  that 
the  trust  assignation  had  been  executed  to  avoid 
all  qaestion  as  to  that  matter. 

They  pleaded — "(5)  The  transaction  con- 
tained in  the  deed  under  reduction  is  bindiog 
on  the  pursuers,  and  cannot  be  set  aside  by  them. 
(6)  Assiuning  that  by  the  said  trust-deed  the 
interest  conferred  on  the  pursuer  Joseph  Eirk- 
patriok  Bogerson  is  declared  to  be  alimentary, 
the  amount  of  the  said  interest  beyond  what  is 
required  for  the  aliment  of  the  said  pursuer, 
passed  to  the  trustee  in  the  said  sequestration  by 
virtue  thereof,  and  due  provision  for  the  aliment 
of  the  said  pursuer  having  been  made  in  the 
deed  under  reduction,  the  defender  is  entitled  to 
absolvitor.  (7)  The  arrangement  now  challenged 
being  legal,  as  well  as  reasonable,  and  having 
been  entered  into  and  acted  upon  by  all  parties 
oonoemed  in  the  full  knowledge  of  their  respec- 
tive rights,  and  within  their  powers,  the  action 
is  gronndleBS,  sud  the  defender  is  entitled  to 
abaolvitor. " 

The  Ix>rd  Ordinary  (M'Labxn)  pronounced 
this  interlocutor: — "Finds  that  the  pursuer's 
interest  in  his  father's  estate  was  not  an  alimeU' 
taxj  trust,  and  that  the  pursuer  had  power  to 
grant  the  assignation  libelled  in  favour  of  his 
creditors :  Therefore  sustains  the  defences,  dis- 
misses the  action,  and  decerns. 

"  Opinion. — In  this  case  the  pursuer  seeks  to 
reduce  a  deed  of  assignation  granted  by  himself  in 
favour  of  his  creditors,  who  are  now  represented 
by  the  defender.  The  deed  conveys  the  pursuer's 
interest  in  the  rents  of  the  lands  of  Broomhillbank 
to  the  trustee  on  his  sequestrated  estate,  to  the 
effect  that  after  payment  of  certain  expenses 
and  an  alimentary  allowance  to  the  cedent  the 
surplus  rents  may  be  applied  by  the  trustee  in 
satisfaction  of  the  claims  of  the  pursuer's  credi- 
tors in  conformity  with  the  rules  of  bankruptcy. 
"The  ground  of  reduction  is,  that  the  pur- 
suer's interest  in  the  rents  is  of  an  alimentary 
nature,  that  the  rents  are  payable  to  him  in  vir- 
tue of  the  provision  in  his  father's  settlement, 
which  contains  a  declaration  that  the  grantees 
shall  not  have  power  to  sell  or  assign  the  lands  to 
be  held  in  trust  for  them,  '  or  any  interest  or 
piM»ii»1  produce  thereof,'  and  that  the  pursuer 
was  thus  put  under  disability  to  grant  the  con- 
veyance which  he  desires  to  have  rednced. 

"The  action  therefore  raises  the  question — 
What  is  necessary,  in  substance  and  expression, 
to  the  constitution  of  an  alimentary  gift  which 
shall  be  effectual  against  the  voluntary  acts  of 
the  donee  ?  In  one  view  of  the  case  the  further 
question  arises  whether  the  reservation  of  an 


alimentary  allowance  in  the  deed  of  assignment 
is  not  a  su£9cient  fulfilment  of  the  aUmentary 
trust,  if  such  be  its  character. 

"There  is  not  much  doubt  as  to  what  is  the 
regular  and  complete  mode  of  expression  of  an 
alimentary  trust.  In  the  ordinary  clause  of  style, 
the  truster  begins  by  declaring  his  intention  that 
the  gift  shall  be  an  alimentary  provision  for  the 
subsistence  of  the  grantee,  and  in  order  that  his 
intention  may  not  be  defeated  by  the  improvid- 
ence of  the  grantee,  the  truster  declares  that  the 
subject  of  the  gift  shall  not  be  assignable  or  be 
subject  to  the  diligence  of  creditors. 

' '  It  may  be  doubted  whether  a  declaration  tliat 
the  gift  is  not  assignable  or  subject  to  diligence 
really  adds  to  the  force  of  the  intention  announced 
that  the  gift  shall  be  'alimentary.'  In  the  case 
of  a  gift  not  intended  for  alimentary  subsistence, 
but  to  be  used  by  the  grantee  for  commercial  or 
speculative  investment,  I  apprehend  that  the 
fund  would  be  arrestable  for  debt  notwithstand- 
ing the  granter's  declaration  that  it  is  not  to  be 
assignable  or  arrestable.  In  such  a  case  a  trus- 
ter could  no  mors  withdraw  the  property  of  his 
grantee  from  the  operation  of  the  civil  law  of  the 
country  than  he  could  withdraw  his  own  property 
from  its  operation.  Trusters  may  do  many 
things,  but  they  cannot  create  special  personal 
laws  for  the  benefit  of  the  objects  of  their  favour 
to  the  prejudice  of  creditors.  I  conceive,  there- 
fore, that  the  privilege  which  the  law  extends  to 
gifts  of  this  description  depends  entirely  on  the 
intention  to  give  the  annuity  or  annual  rent  as 
subsistence  money  ;  and  that  if  this  intention  is 
clearly  declared,  the  law  will  supply  what  is 
necessary  to  execute  the  trust  by  restraining  the 
diligence  of  creditors,  and,  if  necessary,  cutting 
down  alienations  contrary  to  the  terms  of  the 
trust 

"  In  the  present  case  it  appears  to  me  that  the 
essential  pajrt  of  a  provision  of  aliment  is  awant- 
ing — I  mean  the  expression  of  an  intention  that 
the  liferent  shall  be  used  for  subsistence  only ; 
and  I  cannot  read  such  an  expressed  intention 
into  a  clause  which  merely  forbids  the  grantee  to 
sell  or  assign  his  life  interest.  This  is  not  in  my 
opinion  a  merely  technical  view,  because  the  gift 
occurs  in  a  general  settlement  by  the  father,  in 
which  he  makes  a  fair  division  of  his  estate 
amongst  his  children,  and  what  we  are  asked  to 
treat  as  an  alimentary  provision  is  really  the 
pursuer's  patrimony.  There  is  nothing  in  the 
deed  to  show  that  this  was  appropiiated  to  the 
pursuer's  maintenance  in  any  special  sense,  or 
that  it  was  anything  different  from  the  ordinary 
case  of  a  gift  of  a  share  of  succession  by  a  father 
to  a  son. 

"I  do  not  overlook  the  circumstance  that  the 
father  has  said  that  his  sons  shall  not  have  power 
to  sell  or  assign  their  shares.  A  prohibition 
against  selling  heritable  estate  is  a  clause  very 
familiar  to  the  legal  profession.  Until  the  pass- 
ing of  the  Entail  Amendment  Act  it  was  effectual 
if  fortified  by  irritant  and  resolutive  clauses. 
Under  that  statute  such  a  clause  is  ineffectual 
unless  it  is  accompanied  by  the  other  clauses 
necessary  to  a  complete  entail.  It  is  noticeable 
that  under  the  older  law  a  trust  of  the  heir's  life 
interest  was  not  regarded  as  a  contravention  of 
the  prohibition  against  alienation,  because  such  a 
trust  was  not  inconsistent  with  the  purpose  of  the 
entail,  namely,  the  transmission  of  an  unenoum- 
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beied  estate  to  heiis.  In  this  case  I  consider 
that  the  pnrsner  bad  power  to  grant  a  trust  for 
creditors  notvithstanding  the  prohibition  against 
alienation. 

"Althongh  in  my  -view  unnecessary  for  the 
decision  of  the  case,  I  shall  state  my  opinion  on 
the  other  point  raised  in  argument,  that  this  was 
a  good  assignment  of  surplus  rents.  Under  the 
deed  of  assignation  the  pnrsner  reserves  to  him- 
self an  alimentary  allowance  of  £60  per  annum, 
and  this  is  made  a  first  charge  upon  the  estate 
after  allowing  for  expenses  of  administration  and 
the  payment  of  insurance  premiums.  The  sur- 
plus aTsilable  for  division  amongst  creditors 
must  be  small,  because  it  is  admitted  that  these 
payments,  extending  over  seven  years,  have  not 
amoonted  to  more  than  five  shillings  in  the 
pound.  £60  a-year  has  not  been  shown  to  be  an 
unreasonably  small  alimentary  allowance.  It 
was  considered  sufficient  by  the  pursuer  himself 
when  he  made  the  assignment,  and  I  think  that 
if  there  is  here  an  alimentary  trust,  the  trust  has 
been  recognised  in  the  arrangement  between  the 
pursuer  and  his  creditors." 

The  pursuer  reclaimed,  and  argued — The  Lord 
Ordinary's  ground  of  decision  was  a  purely  techni- 
cal one,  and  he  had  cited  no  authority  in  snpport 
of  it.  It  was  enough  to  render  the  assignation 
vUra  vires  of  the  pnrsner  that  it  defeated  the 
obvious  purpose  of  his  father's  will.  If  the  will 
showed  a  clear  intention  to  make  the  fund  ali- 
mentary, the  mere  want  of  the  word  "alimentary" 
would  not  invalidate  the  intention  provided  equi- 
valent words  were  used.  He  was  not  barred  from 
saing  the  reduction  by  the  fact  that  he  had  re- 
serve a  certain  amount  of  aliment — Bell's  Comm. 
i.  124;  Rennie  v.  Bitehie,  i  Bell's  App.  221. 

Defender's  counsel  were  not  called  upon. 

At  advising — 

IxjBD  Justiok-Olekk— This  is  a  kind  of  question 
which  has  been  often  discussed,  but  I  do  not  re- 
collect of  having  seen  it  raised  in  circumstances 
precisely  like  the  present,  for  here  the  person  who 
seeks  to  reduce  the  deed  was,  when  he  granted 
it,  lui  juris  and  capable  of  acting  for  himself. 
He  made  a  bargain  with  his  creditors,  making 
over  to  them  the  rents  of  certain  lands,  and 
now  he  seeks  to  set  it  aside  on  the  ground, 
as  I  understand,  that  it  was  not  within  his 
power  to  grant  the  assignation,  for  the  fund  was 
alimentary  and  for  his  subsistence  only,  and  he 
was  not  entitled  to  give  up  any  part  of  it  even  to 
his  creditors.  I  have  a  very  strong  impression 
that  it  was  not  alimentary  in  any  sense  which 
could  bar  this  transaction,  and  that  he  was  entitled 
to  enter  into  it.  He  might  or  might  not  get 
a  benefit  according  as  the  fund  was  or  was  not 
alimentary,  but  that  is  a  question  which  he  wag 
entided  to  deal  with  his  creditors  about,  and 
to  deal  with  them  on  what  he  thought  fair  terms. 

LoBD  YouNO— I  am  of  the  same  opinion.  It  is 
quite  plain  that  the  father's  trustees  do  not  con- 
sider that  they  have  any  duty  to  interfere,  because 
they  have  not  appeared  and  opposed,  and  I  agree 
with  what  is  presumably  theiropinion  that  there  are 
no  grounds  for  their  intervention ,  for  this  is  not 
like  a  case  of  trustees  sppointed  for  the  protection 
of  some  married  woman  or  similar  person.  There 
are  many  cases  of  this  kind  in  which  there  are 
examples  of  trustees  interposed  to  protect  a  per- 


son who  is  unable  to  protect  himself— or  more 
frequently  herself.  But  this  is  a  case  of  a  man 
sui  juris,  with  a  wife  and  family,  who  had  got  into 
debt.  He  had  a  small  fortune  from  his  father. 
It  was  represented  to  the  Court  that  the  gross 
rental  of  this  property  was  about  £260  -£500 
between  two  brothers,  the  pursuer  being  one  of 
the  two.  But  after  all  deductions  from  the  gross 
rental  it  appears  that  the  revenue  was  £60  per 
annum  plus  some  game  rents,  the  amount  of 
which  is  not  mentioned,  and  from  £80  or  £100 
per  annum  besides. 

I  assume  it  to  be  a  question  whether,  looking 
to  the  terms  of  the  father's  will,  by  which  this 
estate  was  provided  to  the  two  sons,  it  was  pro- 
tected against  the  diligence  of  creditors.     The 
Lord  Ordinary  has  decided  that  it  was  not,  but 
nevertheless  I  assume  it  to  bequestionablewhether 
it  was  so  protected  or  not     He  became  bank- 
rupt, and  he  and  his  creditors  bad  that  question 
before  them.     If  it  were  protected  against  their 
diligence,  then  he  had  the  whole  £250,  or  as  much 
of  it  as  remained  after  necessary  deductions.    If, 
on  the  other  hand,  it  were  exposed  to  their  dili- 
gence they  might  take  it  all  and  leave  him  penni- 
less.   They  arranged  the  question  between  them. 
They  agreed  not  to  litigate  and  to  leave  him  £60 
a-year  and  the  game  rents,  they  taking  the  bal- 
ance, amounting  to  £80  or  £100  a-year.     That  is 
as  plain  a  case  as  I  could  pat  by  way  of  illustra- 
tion of  a  transaction  for  the  settlement  of  doubt- 
ful claims,  and  if  there  were  the  further  question 
— assuming  that  the  estate  was  not  folly  protected 
against  the  creditors,  but  only  a  just  and  reasonable 
allowance  to  keep  the  man  off  the  parish — that 
also  was  a  fair  occasion  for  transaction,  and  they 
gave  him  £60  and  the  game  rents,  taking  only 
from  £80  to  £100.     I  do  not  find  it  ueoessaiy  to 
pronounce  any  judgment  on  the  question  decided 
by  the  Lord  Ordinary.     It  is  not  necessary  to  do 
this,  but  I  am  inclined  to  think  that  his  judg- 
ment was  right.    But  it  Is  sufficient  to  say  that 
whichever  way  the  judgment  was  on  the  question 
before  him,  it  was  a  judgment  on  a  fair  question  for 
the  parties  to  compromise,  and  I  am  as  clear  about 
the  power  of  the  parties  to  compromise  that 
question  as  I  am  of  their  power  to  oompromire 
the  present  litigation.     They  might  have  com- 
promised it  by  not  reclaiming  against  the  Lord 
Ordinary's  interlocutor,  or  before  his  judgment 
by  splitting  the  difference  between  them  and  so 
settling  the  action.     Of  course  if  there  were  other 
intorests  involved  these  could  not  be  prejudiced. 
If  any  person  with  any  interest  whatever  oame 
forward  and  said,  "You  had  not  power  to  settle 
this  yourself,  and  yonr  settlement  shall  not  affect 
me,"  it  would  not  have  affected  any  such  party, 
but  there  is  no  such  party  here.     There  are  none 
except  such  as  have  their  interest  only  through 
the  pursuer,  and  so  there  is  no  case  before  the 
Court  of  the  intorests  of  these  parties. 

Lobs  Cbhoriix — I  agree  with  Lord  Young. 

LoBD  BTTTHxnruBD  Ci.Amc — Bo  do  I.  I  am  per- 
fectly clear  that  this  was  a  transaction  which 
cannot  be  set  aside.  It  was  a  settlement  of  a 
doubtful  claim,  and  the  pursuer  had  power  to 
make  it.  Perhaps  it  may  be  ri^t  to  say  further 
— though  I  have  not  been  able  to  judge  of  this — 
that  the  strong  impression  of  my  mind  is  that  the 
parsner  was  a  gainer  by  the  transaction,  for  I  am 
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dispoeed  to  think,  without  deciding  the  qaestion, 
that  this  fond  was  not  alimentary. 

The  Court  adhered. 

Connael  for  Pnxsuer  (Beclaimer) — Scott— Sal- 
Ternn.    Agent— Thomas  M'Nanght,  S.S.C. 

CSonnsel  for  Defender  (Bespondent) — Comrie 
Thomson  —  T.  Batherfnrd  Clark.  Agent  — 
Bobert  Broatdi,  &S.0. 


Friday,  November  6. 

SECOND    DIVISION. 

[Lord  Einnear,  Ordinary. 
OICKSONS  &  LAINOS  V.  HAGISTBATEB  AND 
BURGH  OF  HAWICK. 

Prvperty — Ditpotttion  —  IHtpo$ition  of  Piece  of 
Oround  Occupied  by  an  Underground  MiU- 
lade— Sight  to  Sutfaee. 

A  contract  of   excambion  conveyed   the 
"  portion  of  groond  occupied  by  a  miil-Iade" 
which  ran  below  the  enrface  of  the  gronnd, 
and  bonnd  the  diaponees  to  maintain  the 
arch  which  covered  it  over,  the  aarfaoe  of 
which  arch  was  to  be  possessed  and  enjoyed 
by  the  disponer,  the  disponees  having  always 
access  to  the  lade,  with  liberty  of  opening  it 
np  for  cleaning  and  jrepairs.     HeUl  that  on  a 
sonnd  constraotion  of  this  deed  it  gave  the 
disponee  no  right  of  property  in  the  surface 
of  the  ground  above  the  lade,  bnt  merely  a 
right  of  acoeas  to  the  lade  at  reasonable  times 
and  places,  and  a  right  to  protection  against 
any  operations  on  the  surface  which  might 
be  injurious  to  the  lade. 
By  contract  of  excambion  dated  18th  and  17th 
December  18S3,   and   duly  recorded,  the  Bev. 
David  Stevenson,  minister  of  Wilton,  Roxburgh- 
shire, with  consent  of  and  as  authorised  by  the 
Presbytery  of    Jedburgh,   and   the  Rev.   John 
FatoD,  minister  of  Ancrum,  as  moderator  of  said 
Presbytery,  for  their  right  and  interest,  disponed 
to  Archibald  Dickson  of  Honsebyres,  and  David 
Ijaing,   hosier  in  Hawick,  as  trustees  for  the 
manufacturing  firm  of  Dicksons  &   Laings  at 
Wilton  Mill  near  Hawick,  (first)  All  and  whole 
certun  parts  and  portions  of  the  glebe  of  Wilton 
extending  from  the  buildings  of  Wilton   Hill 
eastward  to  the  new  road  leading  from  Hawick 
to  Selkirk,  and  (second)  "All  and  whole  that 
portion  of  ground,  part  of  the  glebe  lands  of 
Wilton,  occupied  by  the  lately  formed  mill-lado 
or  dam-coarse  of  Wilton  Mill,  extending  from 
the  parts  or  portions  of  ground  above  disponed 
along  the  east  side  of  the  said  glebe  to  where  the 
said  mill-lead  or  dam-course  joins  the  Water  of 
Teviot,  near  to  the  march  betwixt  the  said  glebe 
lands  and  the  farm  of  Bumfoot,  and  which  miU- 
lead  or  dam-course  is  thirteen  feet  and  a-half  in 
breadth  over  the  said  walls  throughout  the  whole 
length  thereof." 

The  deed  contained  this  clause— "And  further, 
the  said  Archibald  Dickson  and  David  Laing, 
as  trustees  and  for  behoof  foresaid,  do  hereby 
become  bound  to  maintain  and  uphold  the  arch 
OTer  the  said  lately  formed  mill-lade  or  dam- 


oonrse,  the  surface  of  which  is  to  be  possessed 
and  enjoyed  by  the  said  Bev.  David  Stevenson 
and  his  foresaids ;  declaring,  as  it  is  hereby 
provided  and  declared,  that  the  said  Archibald 
Dickson  and  David  Laing,  as  trustees  foresaid, 
and  their  foresaids,  shall  have  access  to  the  said 
mill-lade  or  dam-course,  or  any  part  thereof,  and 
full  power,  liberty,  and  privilege  to  open  up  any 
part  thereof  at  all  times  necessary  for  the  pur- 
pose of  cleaning  out  and  repairing  the  same,  and 
for  all  other  necessary  purposes  whatever. " 

Infeftment  was  taken  in  the  subjects,  and  by 
successive  conveyanoes  they  were  at  the  date  of 
this  action  vested  in  Mr  Walter  Laing  as  sole 
surviving  trustee  for  the  firm. 

By  contract  of  excambion  in  the  year  1878, 
and  relative  feu-charter,  the  Magistrates  and 
Council  of  the  burgh  of  Hawiok  acquired 
from  the  minister  and  heritors  of  Wilton 
the  portion  of  glebe  land  then  known  as  Mans- 
field Park,  "bnt  always  with  and  under  the 
burden  of  the  right  which  Messrs  Dicksons  & 
Laings,  manufacturers  at  Wilton  Mills,  Hawick, 
or  their  trustees  or  successors,  have  to  a  mill- 
lead  or  dam-course  through  part  of  the  said 
gronnd."  The  tall-race  or  mill-lade  of  Wilton 
Mills  belonging  to  the  firm  of  Dicksons  &  Laings 
runs  for  a  considerable  distance  by  means  of  a 
covered  arobwny  under  a  road  made  by  the  burgb, 
and  called  Mansfield  Road. 

In  1875  the  burgh  of  Hawick,  under  the  powers 
of  the  Public  Health  Act  1867,  took  steps  for  the 
disposal  of  the  sewage  of  the  town,  and  obtained 
leave,  conform  to  a  deed  of  agreement  between 
them  and  the  firm  of  Dicksons  &  Laings,  dated 
August  and  September  1877,  to  carry  it  by  a  way- 
leave  through  the  archway  belonging  to  Dicksons 
&  Laings  several  feet  above  the  level  of  the  bed 
of  the  lade.  They  also  acquired  a  way-leave  for 
the  purpose  of  carrying  manure  to  the  loading- 
bank  near  the  North  British  Railway.  After 
they  bought  Mansfield  Park  they  feued  it  out, 
and  property  to  the  value  of  about  £25,000,  con- 
sisting of  houses  and  public  works,  was  built 
upon  it.  In  1878  they  and  their  sub-feuars  pro- 
ceeded to  build  a  stone  wall  or  coping  with  a  rail- 
ing fixed  to  it  on  the  surface  of  the  ground  under 
which  the  mill-lade  ran,  and  also  a  footpath  of 
concrete  covering  the  whole  width  of  the  lade, 
and  also  inserted  pipes  through  the  archway  for 
the  conveyance  of  sewage,  gas,  and  water.  Messrs 
Dicksons  &  Laings  alleging  that  these  opera- 
tions damaged  the  archway,  proceeded  to  open  it 
up  in  a  manner  which  was  alleged  by  the  burgh 
and  by  Blenkhom,  Bichardson,  &  Company,  snb- 
feuars  of  the  burgh  in  Mansfield  Park,  to  block 
and  obstruct  Mansfield  Boad  to  an  unnecessary 
extent.  The  burgh  then  brought  an  interdict 
before  the  Sheriff  to  prevent  them  digging  holes 
in  or  obstructing  the  road,  which  process  was 
subsequently  removed  ob  eontingenliam,  and  con- 
joined with  that  now  reported. 

This  action  was  raised  by  Dicksons  &  Laings 
against  the  Magistrates  and  burgh  of  Hawick  to 
have  it  found  and  declared  that  they  were  proprie- 
tors of  "All  and  whole  that  piece  of  ground  oc- 
cupied by  the  mill-lade  or  dam-course"  as  de- 
scribed in  the  contract  of  excambion  quoted  $iipra, 
and  that  they  were  enlitled  to  possess  it  free  of 
any  use,  servitude,  or  burden  whatsoever,  with 
the  exception  of  the  two  servitudes  of  the  way- 
leave  of  the  public  sewer  through  the  archway 
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above  the  mill-lade,  and  also  the  servitnde  or  way- 
leave  for  the  oart  road  for  carting  to  the  depot  or 
loading-bank  of  the  North  British  Bailway ;  and 
to  have  the  defenders  ordained  to  remove  the 
stone-wall  and  other  bnildings  and  pipes  erected 
by  them  on  the  ground  occupied  by  the  said 
mill-lade  belonging  to  the  pursuers.  Alterna- 
tively the  pursuers  sought  declarator  that  they 
were  entitled  at  all  times  to  free  access  to  the 
lade  along  tlie  whole  coarse  thereof,  and  interdict 
against  any  interference  with  them  in  opening  it 
up. 

The  pnrsuers  averred  that  the  result  of  the 
defenders'  operations  had  been  not,  only  to  inter- 
fere with  their  right  of  property  but  to  injure  the 
archway  of  the  mill-lade.  WMle  the  wall,  cop- 
ing, and  pavement  remained  in  situ  it  was  im- 
posaiblefor  them  to  have  free  access  to  their  lade. 

They  pleaded — "(1)  The  pursuers  being 
proprietors  of  the  ground  in  question,  and 
the  defenders  liaving  no  right  thereto,  decree 
onght  to  be  pronounced  in  terms  of  the  declara- 
tory conclusions  of  the  summons.  (2)  The 
defenders,  or  those  acting  under  their  authority, 
having  illegally  encroached  upon  the  property  of 
the  pnrsuers,  should  be  ordained  to  remove  the 
wall,  pavement,  and  pipes  condescended  on,  and 
should  farther  be  interdicted  as  concluded  for. 
(8)  Separatm — The  pnrsuers  are  entitled  to 
decree  as  concluded  for,  in  respect  that  the  oper- 
ations of  the  defenders  condescended  on  ( Ist)  are 
not  confined  to  the  surface  of  the  ground  above 
the  mill-lade  ;  and  C2nd)  interfere  with  the  free 
access  of  the  pnrsuers  to  the  mill-lade." 

The  defenders  pleaded — "  (2)  The  erection  of 
the  stone  coping  and  railing,  and  the  laying  down 
of  the  pavement,  being  witi^in  the  legal  rights  of 
the  defenders  or  those  acting  in  right  of  them, 
and  in  no  way  inconsistent  with  any  right  com- 
petent to  the  pursuers,  the  pursuers  are  not 
entitled  to  decree  in  terms  of  the  third  conclusion 
of  the  summons.  (S)  The  defenders'  operations 
being  within  their  own  rights,  and  in  no  way 
interfering  with  any  right  of  the  pursners,  the 
pnrsuers  are  not  entitled  to  decree  in  terms  of 
any  of  the  conclusions  of  the  summons." 

I'he  Lord  Ordinary  (Exnhxab),  after  a  proof, 
pronoonced  this  interlocutor: — "Finds  that  the 
mill-lade  or  dam-conrse  described  in  the  con- 
clusions of  the  snmmons,  and  the  ardiway  in 
which  it  runs,  are  the  property  of  the  pnisners, 
and  that  they  have  a  right  of  access  thereto  for 
the  purpose  of  repairs  and  for  other  reasonable 
or  necessary  purposes,  bnt  that  they  have  no 
right  of  property  in  the  surface  of  the  ground 
lying  above  the  said  mill-Ude  or  dam-oourse : 
Finds  it  not  proved  that  the  defenders  have 
encroached  upon  the  pursuers'  property,  or  that 
their  operationa  interfere  with  the  access  to  the 
said  mUl-lade  or  dam-course,  to  the  prejudice  of 
the  pnrsaers :  Therefore  assoilzies  the  defenders 
from  the  conclusions  of  the  action,  &a. 

"  Opinion. — The  pursuers  maintain  that  they 
have  a  right  of  property  in  the  ground  described 
in  the  conclusions  of  the  summons  a  eoelo  ad 
eenlrum,  free  of  any  use,  servitude,  or  burden 
whatsoever,  with  the  exception  of  certain  specific 
servitudes ;  or,  at  least,  that  they  have  a  right  of 
property,  subject  to  the  specified  servitudes,  in 
the  surface  of  the  ground,  and  in  so  much  of 
the  ground  below  the  surface  as  may  be  required 
for  uie  support  of  the  lade  in  question. 


"  I  think  the  claim  to  a  right  of  property  in 
the  surface  is  not  well  founded.  The  conveyance 
does  not,  in  terms,  or  by  necessary  implication, 
carry  the  surface,  for  the  mill-lade  is  not  situated 
upon  bnt  below  the  surface  of  the  ground.  But 
if  the  words  of  description  are  ambiguous,  the 
ambiguity  appears  to  be  removed  by  the  sub- 
sequent clauses  of  the  contract  of  excambion,  by 
which  it  is  provided,  first,  that  the  pnrsuers 
should  be  bound  to  maintain  and  uphold  the  aroh 
over  the  mill-lade  or  dam-course,  '  the  surface  of 
which  is  to  be  possessed  and  enjoyed  by  the  dis- 
poner  and  his  successors  in  o£Bce  ;'  and  secondly, 
that  they  shall  have  access  to  the  said  mill-lade 
or  dam-oourse,  and  power  to  open  it  up  for  the 
purposes  of  cleaning  and  repair.  The  reasonable 
implication  is  that  tiie  obligation  to  maintain  is 
imposed  upon  the  owner  of  the  arch  for  the 
benefit  of  the  owner  of  the  surface ;  and,  on  the 
other  hand,  that  the  owner  of  the  aroh  stipulates 
for  a  right  of  access,  because  he  has  not  acquired 
the  property  of  the  surface.  It  is  said  that  the 
right  in  the  surface  reserved  or  constituted  in 
favour  of  the  disponer  and  hia  successors  is  a 
right  of  servitnde  of  way.  But  there  is  nothing 
to  limit  or  define  the  disponer's  possession  and 
enjoyment  of  the  surface.  It  is  assumed  that, 
notwithstanding  the  conveyance  he  and  hia 
successor  are  still  to  possess  the  surface  for 
indefinite  uses,  which  is  the  right  of  possession 
characteristic  of  property  as  distinguished  from 
servitude.  Nor  does  it  appear  to  me  that  there 
is  any  necessary  implication  of  servitude  in  the 
description  of  the  persons  who  are  to  enjoy  the 
surface  as  the  'disponer  and  his  successors  in 
office.'  It  is  said  that  a  right  of  property  would 
have  been  taken  to  successors  generally,  and 
therefore  that  what  was  intended  must  have  been 
a  servitude  in  favour  of  the  glebe.  But  the 
glebe  was  at  that  time  inalienable,  and  the  only 
successors  who  in  any  view  of  the  right  could 
have  been  in  the  contemplation  of  the  parties 
were  the  successive  ministers  of  the  parish. 

"  It  may  be  that  the  words  are  not  apt  for  con- 
stituting a  right  of  property.  But  that  is  not 
their  purpose.  They  are  perfectly  appropriate 
for  describing  the  use  of  the  subject  which  may 
be  taken  in  virtue  of  an  existing  right  which  it  is 
not  intended  to  disturb. 

"I  have  the  less  difficulty  in  adopting  this 
construction,  because .  it  is  consistent  with  the 
ordinary  incidents  of  the  servitude  of  aquathtetu* 
that  the  owner  of  the  dominant  tenement  may 
have  a  right  of  property  in  pipes  and  archss,  or 
other  structures  embedded  in  the  soil  of  the 
servient  tenement.  At  all  events,  in  the  present 
case  there  can  be  no  question  that  the  arch  is  the 
property  of  the  pursuers,  and  therefore  that  the 
defenders  are  not  entitled  to  pierce  it  for  the 
purpose  of  laying  down  pipes,  or  to  interfere  in 
any  way  with  the  structure  without  the  pursuers' 
consent,  even  although  such  interference  may 
not  be  prejudicial  to  the  pursuers. 

"On  the  other  hand,  if  the  pnrsuers  are  not 
proprietors  of  the  surface,  they  are  not  entitled 
to  object  to  such  uses  as  may  be  made  of  it  by  the 
burgh  of  Hawick  or  its  feuars,  provided  these  do 
not  interfere  with  their  access,  and  are  not  other- 
wise injurious  to  their  property  below  the  surface. 
I  am  satisfied,  upon  the  evidence,  that  the  foot- 
path, walls,  and  bnildings  complained  <d  do  not 
interfere  with  the  pursuers'  fight  of  access,  and 
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are  in  no  way  injnriona  to  them.  Bnt  the  pipe 
by  whioh  their  aroh  has  been  pierced  most  be 
remoTed." 

His  Lordship,  of  the  game  date,  dismissed  the 
action  at  the  instance  of  the  Burgh  of  Sawieh 
against  DieJciont  &  Ldings. 

The  pTirsaers  reclaimed,  and  argaed — Under 
the  terms  of  the  contract  of  excambion,  whioh  was 
the  only  form  of  deed  by  which  the  transfer  of 
snch  a  property  as  the  one  in  question  conld  be 
competently  made,  they  were  proprietors  of  the 
ground  a  ealo  tuque  ad  centrum.  In  that  deed 
ttie  minister  parted  with  his  fall  right  of  property 
in  the  surface  of  the  gronnd.  Even  supposing 
he  reteuned  the  right  to  use  the  surface,  that  was 
limited  in  terms  to  his  "  sncceasors  "in  the  glebe, 
and  never  passed  to  the  defenders  at  all.  In  any 
view,  the  reservation  to  himself  and  his  suc- 
cessors in  the  use  of  the  ground  was  not  one 
which  could  justify  the  building  of  heavy  stmo- 
tores  on  it.  But  further,  a  consideration  of 
the  proof  showed  that  their  right  in  the  most 
limited  sense  had  been  contravened,  (1)  by  inter- 
ference with  their  right  of  access  to  the  mill-lade, 
and  (2)  by  the  nnsuitability  of  the  structure  of 
the  arch  to  resist  the  superincumbent  weight. 

The  defenders  replied — Neither  expressly  or 
impliedly  was  the  surface  of  the  ground  in  ques- 
tioD  conveyed.  The  mill-lade  was  below  the 
■ntfitce.  Bnt  further,  it  was  implied  in  the  sub- 
seqaent  clauses  of  the  deed  containing  the  convey- 
ance that  the  owner  of  the  arch  was  to  maintain 
it  for  the  benefit  of  the  surface,  and  he  was  also 
to  hare  a  right  of  access  just  becAuse  he  had  not 
acquired  the  property  of  the  surface.  The  re- 
servation of  the  surface  in  favour  of  the  dis- 
poner  was  just  a  servitude  in  favour  of  the 
glebe.  It  was  at  the  date  of  the  deed  inalienable, 
and  therefore  the  only  successors  who  could 
possibly  have  been  contemplated  were  the  succes- 
sive  ministers  of  the  parish.  Bnt  farther,  the 
proof  showed  that  all  the  defenders'  operations 
were  done  under  agreement  with  the  pursuers, 
and  the  latter's  right  of  access  had  been  in  no  way 
prejudiced. 

At  advising — 

IiOBD  YouNO  delivered  the  opinion  of  the 
(X>urt,  8B  follows : — The  pursuers  are  admittedly 
proprietors  of  the  ground  "occupied"  by  their 
"null-lade  or  dam-course  "  and  the  declarator  to 
that  effect  in  the  Lord  Ordinary's  interlocutor  is 
not  complained  of.  The  real  question  between 
the  parties — although  the  conclusions  of  the 
summons  are  not  so  framed  as  to  present  it  di- 
rectly and  in  terms— is,  whether  or  not  the  pur- 
suers are  also  proprietors  of  the  surface  above 
the  arch  which  is  constructed  "  over  "  the  lade  or 
dam  ?  This  question  the  Lord  Ordinary  has 
decided  against  the  pursuers,  as  well  as  a  more 
particular  and  subordinate  question,  viz.,  whether 
certain  operations  by  the  defenders  on  this  sur- 
face are  an  invasion  of  the  pursuers'  right  as 
owners  of  the  lade  or  dam?  I  agree  with  the 
Lord  Ordinary  in  thinking  that  the  pursuers  are 
not  proprietors  of  the  surface,  and  that  their  legal 
rights  as  owners  of  the  lade  have  not  been  violated, 
with  the  exception  found  by  his  Lordship  in  the 
action  aganst  Blenkhom,  Richardson,  &  Com- 
pany. 

It  is  a  rule  of  law  almost  too  trite  and  familiar 
to  reqi^e  to  be  stated  that  a  conveyance  of 


ground  without  qualification  carries  all  that  is  on 
it  and  nnder  it  a  ivs2o  ad  centrum.  It  is  equally 
true  and  familiar  that  the  surface  maybe  conveyed 
without  right  to  anythiug  beneath  (except  per- 
haps the  support  essential  to  the  existence  of  sur- 
face), and  also  that  what  is  beneath  may  be  con- 
veyed without  the  surface,  whioh  is  reserved  as  a 
separate  estate.  Here  an  existing  underground 
mill-lade  or  dam  with  an  arch  over  it  supporting 
the  surface  above  is  the  subject  of  the  conveyance 
which  we  are  required  to  construe.  The  con- 
veyance is  of  the  portion  of  the  ground  ' '  occupied 
by  "  this  lade  or  dam.  Had  there  been  nothing 
more  I  should  not  have  been  prepared  to  hold  that 
the  conveyance  carried  either  surface  or  under- 
ground strata,  or  anything  but  the  "portion  of 
ground  "  "  occupied  by  "  the  lade.  But  the  con- 
veyance expressly  reserves  the  surface  "  to  be  pos- 
sessed and  enjoyed  by"  the  disponer — the  pursuers 
(the  disponees)  being  bound  to  maintain  and  aphold 
the  arch  over  the  lade  not  on  their  own  account  or 
for  their  own  possession  and  enjoyment  of  the 
surface,  but  that  of  the  disponer.  Now,  what  was 
the  legal  character  of  the  title  of  the  disponer's 
reserved  right  to  possess  and  enjoy  the  surface? 
Clearly,  in  my  opinion,  the  title  of  property. 
But  a  man  who  possesses  and  enjoys  the  surface 
of  ground  on  a  property  title  is  proprietor  of  that 
ground,  and  he  who  has,  subject  to  that  reserva- 
tion, accepted  from  him  a  conveyance  of  a  portion 
of  the  ground  below  occupied  by  a  lade  or  dam 
arched  over  so  as  to  support  the  surface  above  is 
not  the  proprietor  of  that  which  is  possessed  and 
enjoyed  under  the  reservation,  or  rather,  I  should 
say,  under  the  original  title,  Vhich  to  that  extent 
and  effect  stands  undisturbed. 

I  agree  with  the  Lord  Ordinary  in  thinking 
that  the  pursuers  are  entitled  to  be  protected  in 
the  possession  and  enjoyment  of  their  mill-lade 
and  dam,  and  that  any  operation  on  the  surface 
whioh  would  prejudicially  interfere  therewith 
would  be  an  invasion  of  their  right.  Right-of- 
way  at  all  reasonable  times  and  places  is  included 
in  the  right  of  possession  and  enjoyment,  and  is 
besides  specially  bargained  for.  But  I  think  with 
the  Lord  Ordinary  that  the  evidence  does  not 
establish  any  ground  of  complaint  by  the  pur- 
suers on  this  head. 

The  defenders  Blenkhom  &  Company  do  not, 
I  understand,  object  to  the  order  to  remove  the 
iron  pipe  as  a  trespass  on  the  pursuers'  property, 
and  at  all  events  I  agree  with  tiie  Lord  Ordinary, 
and  consequently  with  his  order  regarding  it. 

The  Court  adhered. 

Counsel  for  Pursuers  — D. -P.  Balfour,  Q.C. 
— Mackintosh  —  Graham  Murray.  Agents  — 
Gordon,  Pringle,  Dallas,  &  Company,  W.S. 

Counsel  for  Respondents — Comrie  Thomson — 
Lang— Todd.  Agents— Fyfe,  Ireland,  &  Mackay, 
W.S. 
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Friday,  November  6. 

SECOND    DIVISION. 

[Sheriff  of  Lanarkshire. 
MITOHBLL  V.  THE  COATS   IRON   AND 
STEEL  COMPANY. 

Reparation — Matter  and  Servant — Em^ployert 
Liability— D^eet  in  "  Way»" — Order  to  which 
Workman  Bound  to  Obey— Employer)  Liability 
Act  1880  (4S  and  i4  Viet.  e.  42),  tee.  1,  *ub-tee». 
lands. 

A  brakesman  on  a  looomotive  engine  nsed 
to  draw  waggons  in  an  ironwork,  was  ordered 
by  the  engine-driver,  whose  ordera  he  was 
boand  to  obey,  to  get  off  the  engine  while  it 
was  in  motion  and  replace  on  the  rails  one  of 
the  waggons  which  had  got  off.     In  coarse 
of  obeying  the  order  the  brakesman  had 
stepped  on  to  the  footboard  of  the  engine 
in  order  to  get  off  it,  when  one  of  his  feet 
was  struck  and  severely  injured  by  a  bar  of 
iron  projecting  so  as  to  overlap  the  footboard 
from  aheap  of  puddled  iron  bars  which  were, 
according  to  a  custom  of  the  works,  laid 
down  near  the  rails  waiting  for  removal  to 
another  part  of  the  works.    Held  that  the 
accident  was  the  result  of  a  defect  in  the 
"ways"  used  in  the  defenders'  business,  im- 
plying negligence  on  their  part  under  sub- 
sec  1  of  sec  1  of  the  Employers  Liability 
Act  1880;  and  that  they  were  also,  through 
the  driver,  guilty  of  the  negligence  speciiied 
in  sub-sec.  3  of  sec.  1  of  the  Act,  and  were 
therefore  on  both  grounds  liable  in  repar- 
ation to  the  pursuer. 
The  proved  or  admitted  facts  of  this  case  were  as 
follows:  —  John    Mitchell,    the    pursuer,    was 
employed  as  a  brakesman  on  a  locomotive  engine 
used  in  the  works  of   the  defenders,  the  Ooats 
Iron  and  Steel  Company  at  Coatbridge.     On  the 
30th  of  May  1884,  while  the  engine  on  which  he 
was  employed  under  the  charge  of  an  engine- 
driver  whose  orders   he  was   bound    to  obey, 
was   drawing   a   tirain   of   waggons   from   one 
part  of  the  works  to  another  at  a  rate  of  about 
two  miles  an  hour,  the  pursuer  was  ordered  by 
the  engine-driver  to  get  off  the  engine  and  "road" 
or  replace  on  the  raUg  one  of  the  waggons  which 
had  gone  off  the  line.     In  order  to  obey  this 
order  the  pursuer  stepped,  the  train  being  in 
motion,  with  both  feet  on  to  the  footboard  of  the 
engine,  which  was  about  two  feet  from  the  ground. 
As  soon  as  he  had  done  sd,  bis  right  foot  was 
caught  by  a  bar  of  iron,  which  penetrated  to  the 
bone,  causing  a  severe  injury.     The  bar  of  iron 
was  one  which  projected  so  near  to  the  line  as  to 
graze  the  buffer  of  the  engine.     It  formed  part 
of  a  heap  of  puddled  bar  iron  in  the  rough  state 
which  lay  by  the  side  of  the  rails.     It  was  the 
custom  in  the  works  to  lay  down  this  iron  after 
it  was  puddled  in  heaps  near  the  line  of  rails  till 
it  was  removed  to  another  part  of  the  works  to 
be  finished.     It  was  so  laid  under  the  super- 
inteudence  of  the  gaffers  of  the  squads  of  men, 
and  with  the  knowledge  of  the  manager  of  the 
works. 

The  pursuer  sued  the  company  alternatively  at 
common  law  and  under  the  Employers  Liability 
Act  1880.    Under  the  latter  conclusion  he  pleaded 


that  he  had  been  injared  through  their  fault  or 
that  of  a  person  for  whom  the  Act  made  them 
responsible.  The  defenders  did  not  dispute  the 
occurrence  of  the  accident  as  above  narrated, 
but  denied  negligence  on  their  part,  averring  that 
the  pursuer  was  aware  of  the  place  where  the 
iron  was  lying,  and  that  the  accident  was  entirely 
owing  to  his  own  negligence.  They  pleaded  (1) 
no  responsibility  for  Uie  accident  from  negli- 
gence on  their  own  part  or  of  those  for  whom 
they  were  responsible  ;  (2)  exclusion  of  the  pni^ 
suer's  claim  by  the  accident  being  the  result  of 
his  own  negligence;  (8)  the  absence  of  defect 
in  the  condition  of  the  "  ways,"  works,  machinery, 
and  plant  in  their  works,  and  competence  of  the 
engine-driver  for  his  duties. 

The  Sheriff-Substitute  (Mazb)  found  that  it 
was  not  proved  that  the  injury  sustained  by  the 
pursuer  was  caused  through  the  fault  or  negligence 
of  the  defenders,  and  therefore  assoilzied  them. 

The  Sheriff  (Clabk)  on  appeal  pronounced  this 
interlocutor : — "  Finds  that  on  or  about  30th 
May  1884  the  defenders,  or  those  for  whom  they 
are  responsible,  allowed  a  bar  of  iron  among  a 
heap  of  others  to  lie  in  such  proximity  to  the  line 
of  railway  within  their  works  that  it  would 
necessarily  come  in  contact,  and  did,  as  the  event 
showed,  come  in  contact,  with  the  engine  working 
on  the  said  line:  Finds  that  this  conduct  on  their 
part  constituted  a  fault  in  terms  of  sec.  1,  sab- 
sec.  1,  of  the  Employers  Liability  Act :  Finds  that 
thereafter  the  driver  of  the  engine,  who  repre- 
sented the  defenders,  and  whose  orders  the 
pursuer  was  bound  to  obey,  ordered  the  pursuer 
to  descend  from  the  said  engine  in  order  to  bring 
into  its  proper  place  a  waggon  that  remained 
unattached  to  the  train :  Finds  that  in  obeying 
the  said  order  the  pursuer's  foot  was  caught  by 
the  projecting  bar  of  iron  before  referred  to,  and 
that  he  received  the  injuries  libelled :  Finds  that 
in  this  second  respect  the  defenders  were, 
through  their  driver,  guilty  of  the  negligence 
specified  in  sec.  1  of  the  aforesaid  Act,  sub-sec. 
3,  and  that  in  respect  of  both  such  faults  they  are 
liable  in  reparation  to  the  pursuer :  Therefore 
recals  the  interlocutor  appeiJed  against :  Finds 
the  defenders  liable  in  damages  to  the  pursuer  ; 
assesses  the  same  at  £60  sterling,  for  whioh 
decerns  against  the  defenders  in  pursuer's 
favour,  fto. 

"Note. — It  seems  to  me  very  plain  on  the 
proof  in  this  case  that  the  defenders  are  liable  to 
the  pursuer  on  two  grounds,  which  become  all 
the  stronger  when  they  are  taken  in  combination. 
In  the  first  place,  the  defenders  were  bound  to 
keep  the  ways,  works,  machinery,  and  plant  in  a 
proper  state.  It  is  plain  that  they  did  not  do 
this,  when  they  allowed  to  be  laid  down  a  quan- 
tity of  bar  iron  in  close  proximity  to  their  line  of 
railway  so  that  one  of  the  said  bars  should  come 
in  contact  with  the  engine  as  it  passed.  The 
next  fault  was,  that  while  matters  were  in  this 
state  they,  through  their  driver,  for  whom  they 
are  responsible,  ordered  the  pursuer  to  descend 
from  the  engine  at  a  point  where  he  must  in  all 
probability  have  oome  in  contact  with  the  said 
piece  of  iron.  It  was  strongly  urged  that  the 
pursuer  might  himself  have  seen  that  the  piece  of 
iron  unduly  projected.  Saoh  an  assumption  is 
not  to  be  made  in  the  face  of  its  denial,  unless 
on  some  very  clear  grounds.  Now,  it  is  not 
credible  that  the  pursuer  would  have  gone  into  a 
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danger  of  this  kind  if  he  had  known  of  its  exist- 
ence ;  and  it  ia  very  clear  from  the  CTidenoe  that 
in  obeying  the  order  given  him,  and  which  he  was 
bound  to  obey,  his  face  was  for  the  moment 
tamed  from  the  direction  in  which  the  engine 
was  proceeding.  Upon  the  whole  it  seems  to 
me  that  liability  is  here  established  nnder  the 
Employers  Liability  Act  on  the  two  gronnda 
stated,  onless  that  Act  is  to  be  read  in  entire  dis- 
accord with  the  obyiona  intentions  of  the  Legis- 
latnre.  Aa  regards  the  amonnt  of  damages,  on 
dne  consideration  of  the  whole  case  it  seems  to 
me  that  £60  is  a  fair  amonnt  of  damages  to  be 
awarded.  I  may  mention  that  I  had  the  advan- 
tage of  seeing  the  pursuer  present  in  Oonrt  at  the 
diet  of  appeal." 

The  defenders  appealed  to  the  Oonrt  of  Session, 
and  argued — No  liability  was  shown  under  sub- 
sec.  1  of  sec.  1 ;  defect  in ' '  ways"  must  mean  in  the 
sabetance  of  the ' '  ways,  "and  none  such  was  shown 
here  either  in  the  permanent  way  or  in  the  rails 
or  otherwise — M'Oiffln  t.  Palmer's  Shipbuilding 
Compcmff,  L.B.,  10Q.B.D.  5.  Patting  a  bar  of 
iron  in  the  wrong  place  was  not  a  defect  in  '  *  ways. " 
Nor  was  liability  shown  either  under  sub-sec.  8, 
for  the  pnisuer  was  not  bound  to  have  obeyed  an 
order  in  the  presence  of  a  known  danger.  He 
waa  bound  to  have  waited  till  the  engine  had 
passed  the  iron.  The  accident  was  not  the  result 
of  obedience  to  the  order  but  of  his  own  rashness. 

BepUed  for  the  pursuer — The  facte  disclosed  a 
dangerous  system  in  this  work  in  laying  the  iron 
so  near  the  line  of  rail,  and  that  produced  a 
defect  in  the  "ways"  by  rendering  them  unsafe — 
Grant  t.  DtytdcUd,  June  12,  1888,  10  B.  1169. 
There  coold  not  be  said  to  have  been  a  seen 
danger,  becanse  the  accident  happened  while  the 
pursuer  was  on  the  engine — he  had  not  reached 
the  ground.  He  was  obeying  the  order  in  the 
only  way  he  could,  and  had  only  begun  to  do  so 
when  the  accident  happened. 

At  advising — 

IjOBd  JusnoB-CiiKBX — ^This  is  an  action  arising 
oat  of  an  accident  causing  personal  injury  to  an 
employee  of  the  Coate  Iron  and  Steel  Company. 
He  allies  that  it  occurred  through  their  neglig- 
ence or  that  of  those  for  whom  they  are  respons- 
ible. The  nature  of  the  occurrence  was  that 
there  had  been  left  in  the  vicinity  of  the  railway 
on  which  the  engine  of  which  the  pursuer  was 
brakwwnan  was  running,  a  heap  of  pig  iron,  a  bar  of 
which  caught  the  foot  of  the  pursuer  as  the  engine 
peMed.  'nie  Sheriff  has  found  that  the  driver, 
who  represented  the  defenders,  ordered  the  pur- 
suer to  descend  from  the  engine.  He  has  further 
found  that  the  defenders  were,  through  the 
driver,  guilty  of  the  negligence  specified  in  sec. 
1,  sub-sec.  3,  of  the  Employers  Liability  Act 
1880.  In  all  these  cases  the  line  between  liability 
and  non-liability  is  not  very  clearly  defined. 
We  have  had  d^calty  and  some  difference  of 
opinion  in  arriving  at  a  decision  in  the  present 
case.  Bat  on  the  whole  matter  we  are  not 
inclbied  to  disturb  the  judgment  of  the  Sheriff, 
and  accordingly  we  shaU  pronounce  an  interlo- 
eator  affirming  that  judgment. 

VosDB  Yoona,  Cbaiobiix,  and  Bvieektubd 
OUkXK  concurred. 

Tue  Court  pronounced  this  interlocutor : — 
"Rnd  that  the  injuries  sustained  by  the 


pursuer  were  caused  by  the  fault  of  the 
defenders  in  placing  or  allowing  to  be  placed 
a  bar  of  iron  so  near  to  the  line  of  railway 
as  to  come  in  contact  with  the  pursuer's  foot 
when  leaping  from  an  engine  belonging  to 
the  defenders  in  compliance  with  the  order 
of  the  driver,  for  whom  they  were  responsible, 
and  whom  the  pursuer  was  bound  to  obey, 
to  adjust  a  waggon  on  the  line:  Find  that 
the  defenders  are  liable  to  the  pursuer  in 
damages  accordingly :  Therefore  dismiss  the 
appeal;  affirm  the  judgment  of  the  Sheriff 
appealed  against ;  of  new  ordain  the  defen- 
ders to  make  payment  to  the  pursuer  of  the 
eum  of  £60  sterling,  with  interest  thereon 
at  the  rate  of  6  per  centum  per  annum  from 
7th  February  last:  Find  the  pursuer  entitled 
to  expenses  in  the  Inferior  Court  and  in  this 
Court,"  Ao. 

Counsel  for  Pursuer  (Kespondent)— Shaw — 
Craigie.     Agents— Eer  &  Smith,  W.S. 

Counsel   for   Defenders  (Appellants) — ^Toung 
— Orr.    Agents— W.  Adam  &  Winchester,  S.S.C. 


REGISTEATION  APPEAL  OOUBT. 

Friday,  November  6. 

(Before  Lords  Mure,  Craighill,  and  Fraser.) 

[Sheriff-Substitute  of 
Lanarkshira 

BROWN   V.  MARTINS. 

Election  Law— County  Pranehiee— Joint-Lodgers. 
Two  sons  had  in  their  father's  house  a 
bedroom  each  and  the  joint  use  of  a  parlour. 
They  paid  him  a  rent  therefor,  and  also  paid 
separately  for  their  board.     Held  (the  rooms 
being  of  the  requisite  value)  that  they  were 
entitled  to  be  registered  as  joint-lodgers. 
At  a  Begistration  Court  for  the  North-West  Divi- 
sion of  Lanark,  Thomas  Bow  Martin  and  Henry 
Bobertson  Martin  claimed  to  be  entered  on  the 
roll  of  voters  for  the  North- Western  Division  of 
the  county  of  Lanark,   as  being  joint-lodgers 
occupying   jointh'  a  parlour  and  bedrooms  in 
Caledonia  Villa,  Baillieston,  the  rent  for  which 
was  paid  to  their  father,  Peter  Martin,  Caledonia 
Villa,  Baillieston. 

It  was  objected  by  Bichard  Brown,  a  voter  on 
the  roll,  that  (1)  The  claimants  were  not  lodgers 
or  joint-lodgers  in  the  sense  of  The  Bepresent- 
ation  of  the  People  Acts  ;  (2)  That  they  did 
not  occupy  the  parlour  claimed  for  "separately 
and  as  sole  tenants ;  "  and  (3)  Assuming  the 
claimants  to  be  lodgers  or  joint-lodgers,  the 
premisea  alleged  to  be  occupied  by  them  were 
not  of  sufficient  value  to  qualify  for  enrolment. 

The  Sheriff-Substitute   (Maib)  austained  the 
claims  and  enrolled  the  claimants  as  joint-lodgers. 
Brown  took  a  Case. 

The  facts  were :  —  "  The  claimants  live  in  family 
with  their  father,  the  said  Peter  Martin,  in  a 
house    consisting    of    eight    apartments,   viz. 
Dining-room,  drawing-room,  parlour,  four  bedl 
rooms,  and  kitchen — the  rent  of  the  house  being 
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£60.  The  olaimantB'  father,  mother,  and  sisier 
reside  in  the  house  along  with  them.  Each 
claimant  oocnpies  a  bedroom  separately,  but  the 
parlour  in  respect  of  which  they  claim  is  occupied 
by  them  joinUy.  The  whole  family  take  break- 
fast daily  in  the  parlonr  claimed  for.  The  rest  of 
the  meals  are  taken  by  the  family  in  the  dining- 
room.  The  claimants  are  seldom  or  never  at 
home  to  diiiner  on  week-days,  but  they  dine  with 
the  rest  of  the  family  in  the  dining-room  on  Sun- 
days. The  rooms  are  large  and  well  furnished. 
The  claimant  Thomas  Bow  Martin  pays  his  father 
12s.  per  week  for  the  sole  use  of  a  bedroom  and 
the  joint  use  along  with  the  other  claimant  of  the 
parlour.  The  claimant  Henry  Bobertson  Mar- 
tin pays  his  father  lOs.  per  week  for  the  same 
accommodation.  Neither  of  these  payments 
include  board,  which  is  paid  for  separately,  and 
varies  in  amount.  No  eyidenoe  was  adduced  as 
to  the  Talue  of  the  bedrooms  and  parlour  claimed 
for  apart  from  the  rental  of  the  whole  house  as 
above  stated." 

The  questions  of  law  were  "(first)  Whether  upon 
the  facts  above  specified  the  claimants  were  joint- 
lodgers  in  the  sense  of  The  Bepresentation  of 
the  People  Acts  ?  and  (second)  Assuming  them  to 
be  joint-lodgers,  whether  the  lodgings  consisted 
of  tiie  parlour  and  two  bedrooms  as  claimed,  or 
of  the  two  bedrooms  only  ?" 

Argued  for  the  appellant — The  true  position 
of  the  claimants  was,  not  one  of  lodgers  but  of 
boarders.  They  lived  in  family  with  Uieir  father, 
and  while  they  had  the  exclusive  use  of  the  bed- 
rooms, they  shared  the  parlour  with  the  other 
members  of  the  family.  They  had  in  point  of 
fact  the  run  of  the  house. 

Beplied  for  the  respondents  —The  Reform  Acts 
have  nothing  to  do  with  boarders,  and  do  not 
provide  for  them.  The  facts  disclose  such  a  case 
as  see.  18  of  the  Registration  Amendment  (Scot- 
land) Act  1885  was  intended  to  meet. 

At  advising — 

LoBD  MuBE — This  case  is  the  first  of  a  series 
which  raises  questions  relative  to  the  lodger 
franchise  in  counties.  The  Act  of  1884  by  its  4th 
section  has  extended  to  lodgers  in  coanties  the 
provisions  of  the  Act  of  18C8,  which  had  refer- 
ence only  to  lodgers  in  burghs,  and  it  is  in  eon- 
sequence  of  this  recent  Act  of  1884  that  the 
present  claims  arise.  The  two  claimants  in  the 
present  case  make  their  application  for  the  fran- 
chise as  lodgers,  they  being  in  (he  position  of 
parties  who  occupy  separate  bedrooms  and  have 
the  joint  use  of  a  parlonr  in  their  father's  house. 
In  Qiia  capacity  of  joint-lodgers  their  claim  has 
been  sustained,  and  they  have  been  admitted  to 
the  roll,  whereupon  the  foUowiug  objections  were 
stated  to  their  being  enrolled  as  voters — [_Hit 
Lordihip  here  read  the  objeetion*  quoted  above']. 
The  SherifF  states  very  distinctly  the  circum- 
stances under  which  the  claims  were  made,  from 
which  it  appears  that  the  claimants  live  in  family 
with  their  father  in  a  house  the  rent  of  which  is 
jE60.  Each  claimant  has  a  separate  bedroom,  but 
the  parlour  in  respect  of  which  they  claim  is 
occupied  by  them  jointly,  while  the  rents  paid  by 
the  claimants  are  respectively  lOs.  and  12s.  ^r 
week.  These  sums  do  not  include  board,  which 
is  paid  for  separately.  The  Sheriff  in  these 
circumstances  admitted  the  claimants.  The 
objector  asked  a  Case,  and  the  questions  of  law 


accordingly  which  your  Lordships  are  asked  to 
decide  are  two  in  number,  and  ore  these— [Hm 
lordihip  liere  read  t/ie  gue*tion»  of  law  quoted 
above].  Upon  the  second  of  these  two  questions 
I  think  it  quite  clear  that  the  claim  made  for  each 
of  the  claimants  is  a  claim  as  sole  occupant  of  a 
bedroom  along  with  the  right  to  use  a  parlour, 
and  I  can  see  no  objection  to  the  combination  of 
these  two  rights  in  one  claim.  But  the  first  ques- 
tion is  of  more  importance — Are  the  claimants 
lodgers  in  the  sense  of  the  statute?  They  are 
plainly  occupying  these  rooms  as  lodgers,  and 
they  pay  their  father  a  certain  sum  per  week  and 
have  as  lodgers  the  sole  occupancy  of  these  rooms.  ' 
Now,  such  occupancy  gives  under  the  statute  of 
1884  the  necessary  qualification,  and  though  it  is 
a  qnalifloation  wMch  is  created  for  the  first  time 
in  covmties  by  the  recent  Act,  it  was  well  known 
in  burghs  indeed  from  1832,  though  it  was  more 
thought  of  after  1868.  The  conclusion  at  which 
I  therefore  arrive  upon  the  present  case  ia 
that  the  first  question  must  be  answered  in  the 
affirmative,  and  as  to  the  second,  that  the  claim- 
ants are  joint-tenants.  I  had  some  little  difficulty 
in  dealing  with  the  question  of  the  value  of  these 
bedrooms  apart  from  the  sitting-room,  as  the 
Sheriff-Substitute  does  not  make  any  specific 
finding  that  they  are  each  of  a  dear  yearly  rental 
if  (let  unfurnished  of  £10.  He,  however,  has 
admitted  the  claims,  and  it  must  be  presumed 
that  he  was  satisfied  that  each  room  was  of  the 
requisite  value,  and  it  is,  moreover,  to  be  observed 
that  this  is  not  a  question  which  we  can  well  go 
into  in  this  appeal,  as  it  is  not  a  matter  raised  by 
the  case  brought  before  us. 

LoBD  Cbaiohiij;. — I  quite  agree  in  the  decision 
at  which  the  Sheriff  has  arrived,  and  consider 
that  the  two  claimants  are  clearly  joint-lodgers 
in  the  sense  of  the  statute.  The  father  is  the 
landlord  and  his  sons  are  his  tenants.  Any 
difficulty  which  occurred  before  the  Sheriff  seems 
to  have  arisen  from  the  fact  that  the  claimants 
took  their  meals  along  with  the  rest  of  the 
family.  But  the  contract  between  the  father 
and  sons  was  for  the  sole  and  exclusive  use  of 
two  bedrooms  and  a  parlour,  and  once  it  is  realised 
that  that  was  the  contract  it  becomes  a  matter 
of  no  importance  whether  the  sons  invited  into 
the  parlour  strangers  or  members  of  their  own 
family.  As  to  the  second  question,  I  shall  only 
say  that  if  the  claimants  are  to  be  considered  as 
joint-lodgers  it  must  be  not  only  in  respect  of 
their  bedrooms  but  of  the  parlour  also. 

LoBD  Fbaseb — I  am  of  the  same  opinion.    I 

think  the  questions  should  be  answered  as  your 

Lordships  propose,    and   the   claims  should    be 

admitted.     I  Uiink  that  it  was  a  duty  on  the 

Sheriff  to  find  out  as  matter  of  fact  that  these 

bedrooms  were,  unfurnished,  worth  £10  annually. 

That  has  not  been  done.  As  it  happens,  that  point 

has  not  been  brought  here  for  determination, 

because  it  appears  that  upon  it  the  parties  were 

satisfied  with  the  Sheriff's  decision.     It  has,  how- 

{    ever,  been  urged  that  the  claimants  here  are  not 

lodgers  but  boarders.'    Now  it  is  possible  that  a 

I   party  may  be  both.     A  lodger  is  one  who  hires  a 

I   room  or  rooms  in  the  residence  of  another,  and 

'   that  was  what  the  claimants  here  did.     But  in 

addition  to  doing  this  a  person  may  also  pay  for 

his  board,  which  is  quite  a  separate  and  separable 
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urrangement,  and  the  fact  of  their  so  paying  for 
their  board  does  not  make  the  olaimante  any  the 
less  lodgeiB  in  the  senee  of  the  gtatnte. 

The  Ooort  diamiased  the  appeal  and  afi&rmed 
the  Sheriff's  judgment. 

Ooonsel  for  the  Appellant — Lorimer.  Agents 
— ^Brown  Jk  Fergnson,  Writers. 

Coonsel  for  Bespondents — Qraham  Morray. 
Agents— Webster,  Will,  &  Bitohie,  S.S.C. 

This  decision  was  held  to  rule  the  ease  of 
Broun  ▼.  Bodgen  and  Brown  t.  Cousin,  argued 
of  the  same  date,  and  the  facts  of  which  were 
similar. 


Friday,  November  6. 

[Sherif^S1Ibstitate  of  Lanark- 
shire. 

DALT  V.  BROWN. 

Wtetion  Law— County  Franekue—Lodgeir — Lodg- 
ing$  a$  Part  Salary  for  Services. 

A  man  held  entitled  to  be  enrolled  as  a 
lodger  though  he  paid  no  money  rent,  bat 
ooonpied  the  accommodation  claimed  for  as 
part   of   bis  remuneration    from    his   em- 
ployer. 
At  a  Registration  Conrt  for  the  North-Westem 
Division  of    Lanarkshire,  William  John  Daly, 
schoolmaater,  claimed  to  be  enrolled  as  a  Toter 
in  the  North-Westem  Division  of  the  county  of 
Lanark.     He  claimed  to  be  enrolled  as  a  lodger 
in  the  form  prescribed  by  31.  and  82  Yiot.  cap.  48 
(Bepresentation  of  the  People   (Scotland)  Act 
1868),  Sehed.  1,  No.  1,  the  lodgings  claimed  on 
being  described  as  "  private  room  and  share  of  a 
dining-room  at  Farkhead  Beformatory,  Westhom, 
near  Xollcross. "   No  rent  was  paid  for  the  rooms, 
they  being  provided  as  part  payment  for  services 
tendered  to  the  managers  of  Farkhead  Beforma- 
tory.    The  acoomimodation  was  of  the  requisite 
valae. 

Two  objection^  were  taken  to  the  claim— (1) 
That  it  was  bad  in  point  of  form ;  and  (2)  that 
the  said  William  John  Daly  was  not  a  lodger  in 
the  sense  of  the  Bepresentation  of  the  Feople  Acts. 
The  ^eriil-Snbrtitnte  (Bauoub)  sustained  the 
objections,  holding  that  if  the  claimant  had  any 
ti^t  it  was  under  the  service  franchise. 
Daly  took  a  Case. 

The  questions  of  law  for  the  decision  of  the 
Court  of  Appeal  were — "(1)  Whether  the  claim 
was  properly  made  in  point  of  form  ?  and  (2) 
aasaming  it  to  be  so,  Yiliether  the  claimant  is  a 
lodger  in  the  sense  of  The  Bepresentation  of  the 
Feople  Acts,  and  as  such  entitled  to  be  so  en- 
tolled?" 

Argued  for  appellant — Though  no  rent  was 
p«id  for  the  rooms  upon  which  the  claim  was 
foonded,  a  fair  equivalent  in  the  shape  of  services 
I  rendered. 


BepUed  for  respondent — This  was  an  attempt 
to  gntft  the  service  franchise  upon  the  lodger 
fouiohtse,  and  the  claim  should  be  disallowed. 

At  advising — 

LoBD  FKisEB — From  this  claim  it  appears  that 


the  claimant  occupies  a  private  room  and  share 
of  a  dining-room  at  Farkhead  Beformatory.  He 
pays  no  rent,  but  the  lodgings  were  provided 
by  the  maaagers  of  the  Beformatory  as  part-pay- 
ment for  services.  This  claim  has  been  rejected 
by  the  Sheriff  on  the  ground  that  the  claimant 
was  not  a  lodger  in  terms  of  the  Act  of  Parlia- 
ment, and  "  that  if  the  claimant  had  a  right  at  all 
to  be  enrolled  it  was  under  the  service  franchise." 
There  is  no  service  franchise,  and  the  language 
here  used  is  misleading.  What  the  Sheriff  refers 
to  is  the  third  section  of  the  Bepresentation  of 
the  Feople  Act  188*,  which  enacts  as  follows— 
"Where  a  man  himself  inhabits  any  dwelling- 
house  by  virtue  of  any  office,  service,  or  employ- 
ment, and  the  dwelling-house  is  not  inhabited  by 
any  person  under  whom  such  man  serves  in  such 
office,  service,  or  employment,  he  shall  be  deemed, 
for  the  purposes  of  this  Act  and  of  the  Bepresent- 
ation of  the  Feople  Acts,  to  be  an  inhabitant 
occupier  of  such  dwelling-house  as  a  tenant." 
This  is  not  the  creation  of  a  new  franohise ;  it  is 
the  removal  of  an  objection  which  often  deprived 
very  estimable  persons  of  the  franchise,  such  as 
agents  for  banks  who  held  their  houses  during 
the  pleasure  of  the  directors,  gamekeepers, 
lodgekeepers,  and  similar  individuals.  It  does 
not  appear  whether  the  claimant  in  the  present 
oase  held  his  office  under  the  managers  of  the 
Beformatory  under  such  an  insecure  tenure.  But 
if  he  did  so,  all  that  the  statute  says  is  just  this, 
that  it  shall  be  no  objection  to  him  although  it 
were  proved  that  his  lodging  was  defeasible  at 
the  will  of  another.  It  not  being  disputed  that 
the  subjects  claimed  on  are  of  the  value  of  £10 
if  let  unfurnished,  the  judgment  of  the  Sheriff 
must  be  reversed. 

Lord  CBAioHn.L — I  am  of  the  same  opinion. 
The  claimant  must  show  that  he  has  occupied  the 
premises  for  twelve  months,  and  whenever  that 
is  made  clear  it  is  of  no  moment  that  his  occn- 
pancy  might  have  been  terminated  sooner.  Under 
the  Act  of  1884  the  tenure  is  of  no  importance. 
What  a  claimant  has  to  show  is  that  he  is  now  in 
possession  of  the  premises,  and  has  been  so  for 
the  requisite  period. 

LoBD  MuBE— There  is  no  doubt  that  the  claim- 
ant here  is  a  lodger,  and  that  we  are  not  dealing 
with  what  is  called  service  franchise  at  all.  The 
rooms  he  occupies  are  given  to  him  as  part  of  the 
remuneration  for  liis  services.  I  think  that  the 
Sheriff  has  gone  wrong  in  this  case.  We  must 
therefore  sustain  the  appeal  and  remit  to  the 
Sheriff  to  enrol  the  claimant. 

The  Court  sustained  the  appeal  and  remitted 
to  the  Sheriff  to  enrol  the  claimant. 

Counsel  f or  Appellant— Oraham  Murray.  Agents 
—Webster,  Will,  &  Bitchie,  8.S.C. 

Counsel  for  Bespondent — Lorimer.  Agents — 
Brown  <t  Ferguson,  Writers. 


Digitized  by 


Google 


112 


The  Soottiah  Law  Beporter.—  FoL  XXllL 


r  IrriiK  T.  Kinlocli 
I      Not.  7,188*.    ' 


COURT  OF  SESSION. 

Saturday,  November  7. 

SECOND     DIVISION. 

[Lord  Fraser,  Ordinary. 
IRYINB  V.  EIKLOCH. 
Proee*» — Expentet— Decree  far  Experue*  in  Ae- 
eeuorg  Aetion— Effect  on  Procedure  in  Original 
Action. 

A  woman  who  had  bronght  an  action  of 
count,  reckoning,  and  payment  against  the 
executrix-nominate  under  her  father's  eettle- 
ment,  raised,  while  that  action  was  still  pend- 
ing in  the  Outer  House,  another  action  against 
the  same  defender  for  reduction  of  the  settle- 
ment    She  failed  in  the  reduction,  and  was 
^ound  liable  in  expenses,  which  were  taxed 
at  £105.     The  otmost  which  she  could  re- 
cover in  the  original  action  was  £100.     Held 
that   the   expenses  in   the  reduction  were 
to  be  regarded  as  expenses  incurred  in  the 
original  action,  and  that  the  Lord  Ordinary 
had  rightly  refuted  in  hoc  ttatu  a  motion  for 
a  proof  in  that  action,  in  respect  the  taxed 
expenses  in  the  redaction  had  not  been  paid 
On  8th  November  1888  Mrs  Isabella  Einloch  or 
Irvine  brought  an  action  of  count,  reckoning,  and 
payment  against  her  sister  Miss  Jessie  Kinloch, 
as  executrix-nominate  of    the  deceased    James 
Kinloch,  the  father  of  the  pursuer  and  the  de- 
fender.    This  action  was  sisted  in  order  to  enable 
the  pursuer  to  bring  another  action  against  her 
sister  for  reduction  of  their  father's  settlement. 
That  action  was  unsuccessful,  aud  the  pursuer  was 
found  liable  in  expenses,  which  were  taxed  at  £105. 
She  then  moved  for  a  proof  in  the  original  action. 
The    defender   objected   to    the  motion    being 
granted  until  the  pursuer  had  paid  the  expenses, 
which  she  had  not  done.     It  was  admitted  that 
the  utmost  which  the  pursuer,  if  successful,  could 
recover  in  the  original  action  was  £100,  though 
she  stated  that  she  had  a  further  claim  on  other 
grounds  against  her  father's  estate. 

On  24th  October  1885  the  Lord  Ordinary 
(Fbabeb) pronounced  this  interlocutor — "In  re- 
spect the  pursuer  has  not  paid  the  taxed  expenses 
in  the  action  of  reduction  at  her  instance  against 
the  defender,  refuses  in  Tioe  liatu  the  pursuer's 
motion  for  a  proof." 
The  pursuer  reclaimed. 

Authorities  oiteA—Strutherg  v.  Dykes,  February 
10,  1848,  10  D.  676 ;  Magittralei  of  Dundee  v. 
Morrii,  December  14,  1856,  19  D.  168 ;   Wcdlaee 
V.  Henderson,  December  22,  1876,  4  B.  264. 
At  advising — 

LoHD  Jusnos-CuEBK — I  think  this  case  must  be 
decided  on  its  own  particular  circumstances.  I 
cannot  say  that  I  differ  from  the  Lord  Ordinary, 
though  I  must  own  that  my  first  impression  was 
against  allowing  this  obstacle  to  be  placed  in  the 
way  of  the  pursuer  proviug  her  case,  because  the 
expenses  for  which  she  has  been  found  liable 
but  has  not  paid  were  incurred  in  another  action. 
Bat  the  facts  are  very  special.  This  is  an  action 
substantially  for  the  distribution  of  the  effects  of 
the  deceased  James  Kinloch,  the  father  of  the 


pnrsuer  and  also  of  the  defender,  who  is  his  exe- 
catrix-nominate.  After  bringing  this  action  the 
porsner  raised  another  action,  also  against  her 
sister,  in  which  she  concluded  for  the  reduction  of 
their  father's  settlement,  and  of  course  if  she  bad 
been  successful  in  that  action  that  would  have 
put  an  end  to  the  present  one.  But  she  failed 
and  was  found  liable  in  payment  of  the  defender's 
expenses,  amounting  to  about  £106,  and  these  ex- 
penses have  not  yet  been  paid.  In  these  oiroum- 
stances  I  cannot  say  that  I  think  the  Lord  Ordi- 
nary has  taken  an  unreasonable  view  in  holding 
that  the  expenses  in  the  action  of  redaction  are 
to  be  treated  as  really  expenses  in  the  present 
action,  which  must  be  paid  as  a  condition  of 
allowing  the  pursuer  to  proceed  farther  with  her 


LoBD  TouNO— I  am  of  the  same  opinion.  Mr 
Bhind  candidly  conceded  that  the  question  was 
to  be  regarded  as  in  no  way  different  from  what 
it  would  have  been  had  the  expenses  actually  been 
incurred  in  the  present  action.  The  action  of 
reduction  being  incidental  to  this  one,  the  ex- 
penses arising  out  of  it  are  expenses  relating  to 
a  step  of  procedure  in  this  action  just  as  mach 
as  if  it  had  been  within  the  present  summons. 
Once  the  action  of  reduction  was  decided,  the 
present  action  proceeded  on  the  footing  that  the 
deed  sought  to  be  reduced  was  to  stand.  Now, 
I  think  it  is  within  the  discretion  of  the  Court  to 
decline  to  allow  a  pursuer  to  proceed  with  his 
action  except  on  condition  of  paying  his  adver- 
sary's expenses  up  to  date.  I  say  that  is  within 
the  discretion  of  the  Court.  There  may  be  cases 
in  which  it  is  equitable  that  a  pursuer  ^onld  not 
be  permitted  to  proceed  further  with  his  action 
until  he  has  paid  the  expenses  for  which  he  hag 
been  found  liable  up  to  the  particular  stage 
which  the  action  has  reached.  That  is  what  the 
Lord  Ordinary  has  done  here,  and  in  the  circum- 
stances I  can  see  no  ground  for  altering  his  judg- 
ment. 

LoBD  Cbaigbuj. — I  have  come  to  be  of  the 
same  opinion.  It  is  now  conceded  that  the  ques- 
tion is  to  be  treated  as  one  regarding  expenses 
incurred  in  the  present  case,  and  the  question  is, 
whether  looking  to  the  whole  circumstances  it  is 
reasonable  that  the  defender  should  be  bound  to 
go  on  litigating  with  the  pursuer  without  having 
received  payment  of  such  expenses  as  have  been 
found  due  to  her.  Fortunately  we  are  not  going 
to  lay  down  any  general  principle  beyond  this, 
that  the  matter  is  one  which  is  within  the  dis- 
cretion of  the  Court.  We  are  not  going  to  say 
that  in  every  case  in  which  expenses  have  been 
found  due,  payment  of  these  expenses  must  be  a 
condition  of  further  litigation.  The  question  if, 
whether  such  payment  is  reasonable  in  the  pie- 
sent  case,  and  I  think  it  is,  and  for  this  reason — 
The  expenses  which  are  here  in  question  amotmt 
to  about  £105,  while  it  is  admitted  that  all  the 
defender  could  recover  in  the  present  action  is 
about  £100.  So  that  even  if  successful  she  would 
recover  nothing,  and  the  defender  might  have  to 
incur  a  great  deal  more  expense,  which  would  be 
absolutely  irrecoverable  even  if  the  pursuer  got 
decree  for  the  full  amount.  These  are  the  cir- 
cumstances in  which  the  Court  has  to  exercise  its 
discretion  in  the  present  case;  and  in  these  oir- 
oumstances  I  think  the  Lord  Ordinary  has  ezer- 
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eised  that  discretion  rightly,  and  that  his  judg- 
ment eonseqaently  ought  to  be  a£Bnned. 

LoBD  Btttheiifubd  Qlabk— I  do  not.  diSer. 
The  Lord  Ordinary  has  refused  the  motion  in  hoe 
Uatu,  and  of  course  it  will  be  open  to  the  pnr- 
iner  to  renew  her  motion  whenever  the  itatvs  has 
altered.  Perhaps  she  may  be  able  to  induce  the 
defender  to  gire  her  a  oharge  on  the  decree  for 
expenses. 

The  Court  adhered, 

Oonnsel  for  Pursuer— Bhind—Gunn.  Agent 
— D.  Howard  Smith,  Solicitor. 

Oonnsel   for   Defender — Monoreifl. 
DaTid  Hunter,  S.S.C. 


Agent- 


Tvetday,  November  10. 

SECOND    DIVISION. 

[Sheriff  of  Fife  and 
Kinross. 

ROBERTSON  V.  WRIGHT. 

Property— Treip(u»~ItUerdiet—CattU  Tretptusivg 
from  One  Side  o/a  River  to  Land*  en  the  Other 
Side—Be<uonablePreeavtions^-Aetl6Se,  cap.  11. 
A  proprietor  of  lands  on  one  side  of  a  river 
BOQght  to  interdict  the  tenant  on  the  opposite 
bank  "from  allowing  his  cattle  to  illegally 
trespass  across   the   river  and  graze  on  his 
lands. "    Held  that  it  was  the  defender's  duty 
to  take  reasonable  precantions  to  prevent  bis 
cattle  crossing  the  stream  and  doing  damage 
to  the  pursuer's  lands,  but  that  it  was  not 
proved  that  he  had  failed  to  take  reasonable 
precautions   so   as  to  warrant  an   interdict 
ftgainst  him  within  the  prayer  of  the  petition. 
In   this  action  Donald  Bobertson,  of  Mayfield, 
Cnpar,  sought  to  interdict  Andrew  Muir  Wright, 
a  sheep  and   cattle  salesman,    "from    allowing 
cattle  or   other    bestial    belonging    to  him,  or 
grazing  with  bis  authority  in  the  grass  field  on 
the  lands  of  Wards,  of  wluch  he  is  tenant  under 
John  Anderson,  to  illegally  trespass  on  the  pur- 
suer's property,  or  any  part  thereof." 

The  pursuer's  lands  extended  along  the  south 
bank  of  the  river  Eden  for  about  a  mile.  There 
was  a  footpath  used  by  the  public  along  the  pur- 
suer's bank.  The  pursuer  had  fenced  his  land  in- 
sidkB  the  footpath,  leaving  a  strip  of  ground  (along 
whidi  there  was  a  public  right-of-way)  from  12  to 
16  feet  wide  between  it  and  the  edge  of  the  river. 
I'he  land  on  the  opposite  side  of  the  Eden  for  about 
a  mile,  including  the  lands  of  ''Wards,  "was  leased 
for  grazing  purposes  by  Wright,  and  he  was  in  use 
before  fair-days  in  the  district  to  place  a  large  num- 
ber of  cattle  there.  The  pursuer  complained  that 
the  defender  allowed  cattle  to  illegally  trespass 
on  his  lands  by  fording  the  Eden,  breaking  down 
the  banks,  and  grazing  on  his  side  of  the  river. 
He  averred  that  in  this  way  they  injured  the  back. 
The  defender  denied  the  trespass,  and  averred 
{bat  he  bad  men  watching  the  cattle  when  they 
were  on  bis  lands,  and  that  be  took  all  reasonable 
precautions  to  prevent  them  straying  or  trespass- 
ing. 

TOii.  xxm. 


The  pursuer  pleaded—"  The  defender  Wright's 
cattle,  or  those  of  others  for  whom  he  is  respons- 
ible, having  trespassed  on  the  pursuer's  pro- 
perty, and  there  being  reason  to  apprehend  they 
may  again  do  so,  the  pursuer  is  entitled  to  have 
such  trespass  interdicted  by  the  Court. " 

The  defender  pleaded — "(1)  An  interdict  in  the 
terms  prayed  in  the  petition  cannot  competently  be 
granted.  ...  (2)  The  application  is  incompetent, 
the  pursuer's  remedy—  on  the  supposition  that  the 
wrong  complained  of  has  been  committed — being 
an  action  of  damages  or  the  statutory  remedy 
provided  by  the  Act  1686,  cap.  11.  (6)  The  de- 
fender having  taken  all  reasonable  and  necessary 
precautions  to  prevent  his  cattle  trespassing  on 
the  lands  of  Mayfield,  the  application  is  oppres- 
sive, and  interdict  ought  not  to  be  granted." 

On  27th  October  1884  the  Sheriff-Substitute 
(HmsEBaoN)  refused  interdict  on  the  grounds 
that  there  was  no  common  law  obligation  on  the 
defender  to  fence  his  lands  or  to  herd  his  cattle 
BO  as  to  keep  them  off  the  pursuer's  ground 
(Stair,  i.  3,  67),  and  that  the  pursuer's  remedy 
was  to  proceed  nnder  the  Act  1686,  cap.  11. 

On  appeal  the  Sheriff  (Obiohton)  "allowed 
the  pursuer,  if  so  advised,  to  lodge  a  minute 
containing  the  averments  he  offered  to  prove  as 
to  the  defender  having  failed  to  take  reasonable 
precantions  to  prevent  his  cattle  straying  on  pur- 
suer's lands. " 

In  the  minute,  which  the  pursuer  accordingly 
lodged,  he  stated — "The  pursuer  believes  and 
avers  that  during  the  whole  of  defender  Wright's 
tenancy  of  the  said  field  he  has  wrongfully  and 
illegally  failed  to  take  reasonable  precautions,  or 
any  precautions,  to  prevent  the  cattle  belonging 
to  him,  and  the  cattle  under  his  charge,  from 
straying  from  the  said  field  on  to  the  pursuer's 
lands,  and  has  wrongfully  and  illegally  failed  to 
comply  with,  and  has  contravened,  the  provisions 
of  the  Act  1686,  cap.  1 1,  not  only  by  not  herding, 
or  causing  to  be  herded,  his  cattle  sufBciently 
to  prevent  them  trespassing  on  the  pursuer's 
said  lands,  but  by  not  in  any  respect  causing  them 
to  be  herded  so  that  they  might  not  destroy  his 
grounds;  and  that  the  foresaid  trespasses  and 
injuries  were  caused  by  the  defender  Wright's 
said  failure  to  take  reasonable  or  any  precautions 
as  aforesaid,  and  by  his  said  failure  to  observe, 
and  contravention  of,  the  provisions  of  the  said 
statute." 

On  7th  February  1885  the  Sheriff  allowed  a 
proof  and  recalled  the  Sheriff-Substitute's  inter- 
locutor of  27th  October  1884  in  hoe  ttatu,  and 
allowed  the  parties  a  proof  of  their  respective 
averments. 

"  NoU.—  .  .  .  The  Sheriff  thinks  it  right  to 
state,  that  should  it  turn  out  that  the  defender 
has  failed  to  comply  with  the  provisions  of  the 
Act  1686,  as  stated  in  the  minute  now  lodged,  the 
Sheriff  is  of  opinion  that  the  pursuer,  besides 
the  remedies  of  poinding  the  strayed  cattle 
under  the  statute,  or  suing  for  damages,  would 
be  entitled  to  interdict." 

The  import  of  the  proof  appears  fully  in  the 
opinion  of  l^ord  Toung  and  in  the  note  to  the 
Sheriff's  final  interlocutor. 

On  11th  July  1885,  after  proof  had  been  led, 
the  Sheriff  recalled  the  Sheriff-Substitute's  inter- 
locutor of  27th  October  1884,  repelled  the  first 
and  second  pleas  stated  for  the  defender :  Fur- 
ther, after  findings  in  fact  to  the  effect  stated  in 
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the  foregoing  narratiTe  of  the  facts  (and  a  finding 
to  the  effect  that  the  defender  had  ceaaed  to  be  ten- 
ant of  Wards),  found  "  (6)  that  the  defender  Wright 
employed  men  to  prevent  his  cattle  fording  the 
Eden,  and  straying  on  the  banks  on  purtsner's  aide 
of  the  river;  (7)  that  notwithstanding  this  pre- 
caution some  of  the  cattle  did,  on  the  dates 
•pecifled  in  the  record,  cross  the  Eden  and  graze 
on  the  Fands  of  May  field;  (8)  that  the  defender, 
daring  his  tenancy  of  the  field  on  the  farm  of 
Wards,  took  in  the  cironmstances  all  reasonable 
precautions  to  prevent  his  oattle  trespassing  on 
the  pursaer'g  lands :  Therefore  finds  that  the  pnr- 
saer  was  not  entitled  to  the  interdict  prayed  for, 
and  dismissed  the  petition. 

"  J\roi«.— When  this  cose  was  debated  by  conn- 
sel  before  the  Sheriff  so  far  back  as  12th  January 
1886,  it  was  stated  that  as  the  defender  had  at 
Martimas  1884  ceased  to  be  tenant  of  the  field  on 
the  lands  of  Wards,  on  the  opposite  side  of  the 
river  Eden  from  the  pursuer's  lands  of  Mayfield, 
the  question  of  interdict  was  not  of  importance. 
The  pursuer,  however,  desired  to  have  the  opi- 
nion of  the  Sheriff  on  the  question  raised  by  the 
defender  in  his  second  plea-in-liw,  to  the  effect 
that  the  application  was  incompetent.  This  plea 
had  been  given  effect  to  by  the  Sheriff-Substitute 
in  the  interlocutor  of  27th  October  1884,  he  being 
of  opinion  that  the  pursuer  had  no  redress  against 
the  alleged  trespass  by  the  defender  except  by 
poinding  of  the  cattle  or  by  an  action  for  dam- 
ages. In  the  note  to  the  iuterlocutor  by  the 
Sheriff  of  7th  February  1885  he  stated  the  opi- 
nion, that  if  the  facts  then  averred  by  the  pursuer 
were  proved  he  would  be  entitled  to  interdict. 
The  Sheriff  observes  that  in  the  case  of  Borekmd 
V.  PotU  and  Others,  decided  on  21st  February 
1885,  where  the  circumstances  were  somewhat 
similar  to  the  present.  Lord  Fraser  held  that  in- 
terdict wns  a  proper  means  of  obtaining  redress. 

"The  Sheriff  has  considered  the  proof  which  has 
now  been  led,  and  he  has  come  to  be  of  opinion 
that  the  pursuer  would  not  have  been  entitled  to 
interdict  in  tbe  broad  terms  of  the  prayer  of  the 
petition. 

"  The  defender  had  always  men  on  the  field  to 
prevent  as  far  as  possible  in  the  circumstances 
his  cattle  straying  across  the  Eden  on  to  tbe  pur- 
suer's lands.  It  Is  true  that  in  consequence  of 
the  great  length  of  the  field  next  the  river  Eden, 
and  the  shallowness  of  the  river,  some  of  the 
cattle  did  occasionally  get  on  to  the  pursuer's 
ground,  but  it  appears  to  the  Sheriff  that  reason- 
able precautions  by  the  employment  of  cattle 
drovers  were  taken  to  prevent  this,  and  that  the 
interdict  asked  was  in  the  circumstances  uncalled 
for."  .  .  . 

Tbe  pursuer  appealed,  and  argued — It  had 
been  established  by  the  proof  that  the  herding 
was  insufficient,  and  that  cattle  had  in  con- 
sequence strayed  on  to  his  lands.  There  had  not 
been  then,  in  point  of  fact,  reasonable  precau- 
tions taken  to  prevent  the  straying.  As  a  matter 
of  law,  then,  on  these  facts  the  pursuer  was  en- 
titled to  the  remedy  of  interdict.  —  TumhuUY. 
GoutU,  February  23,  1809,  15  F.C.  ;  MaeleocCt 
Trustees  v.  Maeplurson,  March  15,  1883,  10  R. 
792. 

The  defender  replied — Interdict  ^ras  not  the 
appropriate  remedy,  for  at  common  law  there 
was  no  obligation  on  the  defender  to  fence  his 
land.    The  only  remedy  open,  then,  to  the  pur- 


suer WM  the  statutory  one  (1686,  eap.  IIX  otow  ' 
for  damages.  But  on  the  proof  Do^ngliks viUd  \ 
inaction  had  beenproTed.  Every  reascraabli^ 
caution  was  taken  by  the  defender  to  prereit  I 
straying.  Tbe  action  of  interdict  fell,  tfam,  to  be  { 
dismissed. 

At  advising — 

LoBD  TouNQ  delivered  the  opinion  of  the  Goot, 
as  follows — This  is  a  somewhat  difficult  case,  mi 
an  interesting  one,  but  its  interest  is  diminislid 
considerably  by  the  fact  that  tbe  defender's  poa- 
session  was  of  so  temporary  a  nature— he  faauig 
in  fact  ceased  to  possess  the  field  a  yen  i^ 
The  facts  are  within  the  narrowest  possible  on- 
pass.  The  pursuer  is  proprietor  of  land  boondti 
by  the  Eden.  On  his  side  of  the  river  is  a  poific 
footpath,  and  he  fenced  his  land  inside  the  foot- 
path leaving  a  strip  of  ground  from  12  to  15  M 
wide  between  it  and  the  edge  of  the  river.  Oi 
the  other  side  of  the  river,  extending  along  tie 
banks  for  about  a  mile,  there  is  a  field  ocessoB- 
ally  used  for  cattle  when  being  driven  to  nuiket, 
and  the  defender,  who  is  a  cattle  salesman,  priorto 
Martinmas  1884  possessed  the  field  for  that  po- 
pose,  putting  large  numbers  of  cattle  there  fnm 
time  to  time  on  the  eve  of  fair-days.  I  caanoi 
say  that  I  think  for  myself  that  on  the  eridem 
the  herding  was  good.  It  was  not  so.  Tben 
were  too  few  herds,  or  at  all  events  if  thennmte 
was  sufficient  they  did  not  attend  to  their  dntiei, 
for  the  oattle  did  in  point  of  fact  get  on  to  tin 
strip  of  ground  across  the  river.  But  the  SlMni, 
on  consideration  of  the  whole  matter,  is  of  opinioa 
that  any  neglect  or  omission  to  have  seen  thatun 
herding  was  effectual  was  not  here  shown  to  law 
existed  to  any  such  extent  as  to  induce  him  to  inta- 
f  ere  in  the  somewhat  unhandy  manner  of  an  inter- 
dict Some  damage  no  doubt  he  said  migbt  tun 
been  done,  but  hedid  notsee  his  way  to  interfeiabj 
way  of  interdict  by  prescribing  the  number  of 
cattle  that  might  safely  be  put  on  the  ground  A 
the  time  or  the  number  of  herds  which  there 
ought  to  be. 

Now,  I  do  not  see  my  way  to  interfere  with  U» 
Sheriff  here.  Interesting  as  the  case  is,  in  i|> 
general  aspect  it'  is  a  trifling  one ;  the  trespass  v 
small  and  the  difficulty  of  managing  the  asc  <>' 
the  field  on  the  other  side  of  the  river  by  an  in- 
terdict within  the  terms  of  the  prayer  of  the  ap- 
plication must  be  manifest  to  anyone.  On  '^ 
whole  matter  I  entirely  agree  with  the  spirit  of 
the  Sheriff's  judgment,  and  think  that  the  easeii 
not  one  to  induce  us  in  our  discretion  to  inter- 
fere by  endeavouring  to  frame  an  interdict  I 
therefore  propose  that  we  approve  of  his  find- 
ings, making  a  verbal  alteration  on  his  8th  find- 
ing, and  finding  for  ourselves  that  "it  >s  ""' 
proved  that  the  defender  had  failed  to  take  t» 
Bonable  precautions  so  as  to  warrant  an  intei^' 
against  him  within  the  prayer  of  the  petition  — 
I  hesitate  to  say  that  he  took  all  reasonable  f*" 
cautions,  because  that  would  interfere  with  the 
other  remedy  which  the  pursuer  may  have. 

The  Court  pronounced  this  interlooutor  :— 
"  Find  that  the  defender  Andrew  Unit 
Wright  employed  men  to  prevent  his  ctiti^ 
from  crossing  the  river  Eden  and  gtiaji'S 
on  the  banks  on  the  pursuer's  side  of  ti" 
river,  but  that  notwithstanding  this  preca°- 
tion  some  of  tbe  cattle  did,  on  the  days  sp^ 
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oified  in  the  record,  oross  the  Eden  and  graze 
on  the  lands  of  Mayfield :  Find  that  it  is  not 
proTed  that  the  aaid  defender  failed  to  take 
reasonable  preoantioos  to  prevent  his  cattle 
from  trespassing  on  the  said  lands  bo  as  to 
varrant  an  interdict  within  the  terms  of  the 
prayer  of  the  petition:  Therefore  dimniBa 
the  appeal ;  affirm  the  judgment  of  the  She- 
riff appealed  against;  of  new  dismiss  the 
petition  and  find  the  defender  entitled  to 
expenses  in  the  Inferior  Ooort,  snbject  to 
modification  ;  find  him  entitled  to  ezpen- 
aea  in  this  Court,"  &o. 

Counsel  for  Pursuer  —  Khind  —  M'Kechnie. 
Agents— J.  B.  Douglas  &  Mitchell,  W.S. 

Counsel  for  Defender  —  Mackintosh  —  Ure. 
Ajjents — Dove  &  Lockhart,  S.S.O. 


Thursday,  Novemlier  12. 

FIRST    DIVISION. 

[Lord  Fraser,  Lord  Ordinary 
on  Exchequer  Causes. 

M'INMES  V.  MUAT  (SURVETOB  OP  TAXES). 
Revenue— Inlusbited-Hmue-Diity—  Separate  Tene- 
metUe — Cuttonu  and  Inland  Revenue  Aet  1878 
(41  and  42  Viet.  cap.  15;,  sec.  13,  tub-tea. 
1  and  2— Aet  48  Geo.  II f.  cap.  55,  Schedule  B, 
Rules. 

Premises  consisted  of  a  front  building  of 
two  storeys  and  attics  with  a  back  building 
of  one  storey.     The  proprietor  occupied  the 
ground  floor  of  the  front  building  as  a  shop, 
and  the  fiist  floor  and  attics  as  a  dwelling- 
house.    Held  that  the  whole  premises  formed 
one  tenement  for  the  purpose  of  assessment 
for  inhabited-house-daty,  and  that  neither  of 
the  exemptions  conferred  by  the  Customs  and 
Inland  Bevenue  A.ct  1878,  sec.  13,  applied. 
Dugald  H'Innes,  wine  and  spirit  merchant,  15 
Bne-End    Street,    Greenock,    appealed    to   the 
General  Commissioners  against   an    assessment 
to   inhabited-honse-dnty  made  upon  him   for 
the    year  1884-85,   Amounting  to  £3,  2s.  6d., 
being   inhabited-bouse-duty    at    6d    per   £    on 
£85,   the  annual  value  of  a  shop,   store,  and 
dwdling-house  at  15  Bue-End  Street,  of  which  he 
was  the  proprietor  and  occupant.     In  the  valu- 
ation-roll of  the  buigh  of  Greenock  the  annual 
value  of  the  shop  and  store  was  entered  at  £65, 
and  the  dwelling-bouse  at  £20. 

The  facts  stated  in  the  Case  for  the  Court 
■yfgre: — "The  premises  in  respect  of  which  the 
assessment  is  made  consist  of  a  building  of 
two  storeys  and  attics  fronting  Bue-End  Street, 
and  a  back  building  of  one  storey.  At  the  east 
end  of  the  buildings  there  is  an  open  dose  or 
passage  leading  from  Bue-End  Street  to  a  door 
situated  at  tiie  back  and  bottom  of  a  turnpike 
stair,  by  which  stair  common  access  is  obtained 
from  Arthur  Street  to  a  property  of  three  storeys  in 
that  street  alsobelongingtothe  appellant  M'lnnes. 
Between  the  front  and  back  building  there  is  a 
court  opening  from  the  said  dose  or  passage,  a 
portion  of  which  at  the  inner  end  has  been 
covered.  The  ground  floor  of  the  front  building 
is  occupied  by  the  appellant  as  a  shop,  with  a 


front  entrance  from  Bue-End  Street  and  a  twek 
entrance  from  the  said  conrt  through  the  portion 
thereof  covered  as  aforesaid.  This  back  entrance 
not  only  gives  access  to  the  said  shop,  but  also 
affords  access  by  a  back  door  to  another  shop, 
also  occupied  by  the  appellant  in  the  aforesaid 
property  in  Arthur  Street  belonging  to  him, 
separately  entered  in  the  valuation-roll  at  a  rental 
of  £16,  but  not  included  in  the  prese&t  assess- 
ment. Both  shops  have  a  common  entrance 
from  the  said  court,  and  have  internal  communi- 
cation with  each  other  under  the  portion  of  the 
conrt  covered  as  aforesaid.  The  first  floor  and 
attics  of  the  premises  assessed  are  occupied  by 
the  appellant  as  a  dwelling-house.  Access  is 
obtained  to  the  first  floor  by  an  open  and  un- 
covered stair  from  the  said  conrt,  and  to  the 
attics  by  an  internal  stair  leading  from  the  first 
floor.  The  back  building  is  occupied  as  a  store 
or  cellar  entered  by  a  door  from  the  aaid  court. 
There  is  internal  communication  by  a  door  be- 
tween the  said  store  or  cellar  and  the  shop  in 
Arthur  Street.  The  appellant  has  thus  access 
from  the  shop  to  the  house,  and  also  to  the  stores 
or  cellars,  without  going  into  the  open  dose  or 
passage  here  referred  to,  but  there  is  no  com- 
munication between  the  shop  and  the  house 
except  by  means  of  the  aaid  outside  stair  from 
the  court." 

M'lnnes  contended  that  the  assessment  Aould 
be  restricted  to  the  house,  the  annual  value  of 
which  was  £20,  on  the  ground  that  there  was  no 
internal  communication  between  the  house  and 
the  shop ;  that  the  shop  and  store  were  only 
part  of  one  tenement,  wldoh  consisted  of  these 
subjects  and  the  shop  in  Arthur  Street ;  that  the 
said  tenement  was  used  solely  for  business  prem- 
ises, and  was  part  of  a  property  which  was  divided 
into  and  let  in  different  tenements,  and  as  such 
he  was  entitled  to  exemption  from  duty  thereon 
under  the  Customs  and  Inland  Bevenue  Act 
1878,  sec.  13,  snb-seo.  1 ;  also  under  the  second 
sub-section  of  section  13  of  the  same  Act,  as  the 
house  fdl  under  the  designation  of  a  house  or 
tenement  according  to  the  meaning  of  these 
words  in  that  sub-section. 

The  Surveyor  of  Taxes  contended  that  the 
shop  in  Bue-End  Street  and  the  dwelling-house 
above  it  formed  one  inhabited  house  in  the  sense 
of  the  Act ;  that  the  said  shop  with  the  store  or 
cellar  behind  was  attached  to  the  dwelling-house, 
and  that  these  premises  being  entirely  occupied 
by  the  appellant  he  was  liable  to  the  assessment 
under  rule  3  of  Schedule  B,  48  Geo.  III.  cap.  65. 

The  Surveyor  further  maintained  that  the 
division  of  a  dwelling-house  into  different  tene- 
ments, when  such  tenements  remain  in  the 
occupation  of  the  owner,  has  no  effect  upon  the 
liability  to  inhabited  -  house  -  duty,  and  that 
the  premises  assessed  not  being  divided  into  and 
let  in  different  tenements,  the  exemption  con- 
tained in  section  13,  sub-sec.  1,  of  the  Customs 
and  Inland  Act  1878  (41  Vict.  cap.  1 5),  did  not 
apply,  and  neither  did  the  exemption  in  sub-sec. 
2,  the  house  not  being  occupied  solely  for  trade 
or  business  purposes. 

The  Commissioners  confirmed  the  assessment. 

M'lnnes  took  a  Case. 

Argued  for  him — Although  the  house  was 
not  let  out  to  separate  tenants,  yet  it  was 
structurally  divided,  and  was  capable  of  being 
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Beparately  let,  while  bj  far  the  larger  portion 
of  the  tenement  thus  stmotaTally  ^yided  was 
used  solely  for  bnsiness  purposes.  The  decision  of 
the  CommiBsioners  ought,  acoordinglj,  under  snb- 
aeotions  1  or  2  of  section  13  of  the  Beyenae  Act 
of  1878,  to  be  reversed. 

Authorities — SeoUith  Widowt  Fu7id  v.  SoUeitor 
cf  Inland  Revenue,  Jan.  2a,  1880,  7  R.  491 ; 
BtmeU  T.  CoutU,  Dec.  14,  1881,  9  B.  261 ;  Corke 
T.  Brim%,  July  7,  1883,  10  B.  1128;  Nuibet  v. 
N'Inne*,  July  16,  1884,  11  B.  1096 ;  AUan  v. 
Thonuon,,  July  16,  1884,  21  S.IJ.B.  741. 

Beplied  for  the  Surreyorof  Taxes— The  case  did 
not  fall  under  the  exempting  clauses.  (1)  It  did 
not  fall  under  sub-section  1,  because  the  building 
was  not  let  out  in  separate  tenements ;  (2)  and  it 
did  not  fall  under  the  second  sub-section,  because 
the  house  which  the  appellant  .occupied  himself 
was  not  occupied  solely  for  business  purposes, 
but  partly  as  a  dwelling-house. 

Authority—  Union  Bank  v.  Solicitor  of  Inland 
Betentie,  Feb.  2,  1878,  6  B.  698. 
At  advising — 

LoBD  PsEsmBNT— The  Oommissioners  tell  us 
that  the  subject  of  assessment  here  is  the  annual 
value  of  the  shop  and  store  and  dwelling-house 
situated  at  No.  16  Bue-End  Street,  of  which  Mr 
M*Inne8,theappellant,  is  proprietor  andoccnpant. 
They  say,  further,  that  the  premises  consist  of  a 
building  of  two  storeys  and  attics  fronting  Bue- 
End  Street,  and  a  back  building  of  one  storey. 
And  they  say  farther,  that  between  the  front  and 
back  buildings  there  is  a  court  opening  from  a 
close  or  passage,  a  portion  of  which  at  the  inner 
end  has  been  covered.  The  ground  floor  of  the 
front  building  is  occupied  by  the  appellant  as  a 
shop  with  a  ^nt  entrance  from  Bue-End  Street, 
and  a  back  entrance  from  the  court  through  the 
portion  of  the  court  that  is  covered.  This  back 
entrance  not  only  gives  access  to  the  shop,  but 
also  affords  access  by  a  back  door  to  another  shop, 
also  occupied  by  the  appellant  in  the  property  in 
Arthur  Street  belonging  to  him,  separately  entered 
in  the  valnation-roU  at  a  rental  of  £16,  but  not 
included  in  the  present  assessment.  Both  shops 
have  a  common  entrance  from  the  court,  and 
have  internal  communication  with  each  other. 
The  first  floor  and  attics  of  the  premises  assessed 
are  occupied  by  the  appellant  as  a  dwelling-house. 
Now,  upon  these  facts  I  cannot  entertain 
the  smallest  doubt  that  the  Oommissioners 
were  right  in  their  determination,  because 
they  are  precisely  the  same  kind  of  facts  which 
were  before  the  Court  in  the  two  cases  of  T/ie 
Union  Bank  and  The  Scottish  Widou!»  Fund — 
that  is  to  say,  the  person  who  is  assessed,  and 
who  is  in  the  position  of  the  appellant,  is  the 
proprietor  and  occupant  of  the  entire  house  which 
forms  the  subject  of  the  assessment.  It  is  plain, 
therefore,  that  he  cannot  be  within  the  meaning 
of  the  first  sab-section  of  section  13  of  the  Act  41 
and  42  Vict  cap.  16,  because  the  house  is  not 
let  out  in  separate  tenements ;  on  the  contrary,  it  is 
all  in  the  personal  occupation  of  the  proprietor. 
And  he  cannot  be  under  the  exemption  of  the 
second  sub-section,  because  his  house  which  he 
occupies  himself  is  not  occupied  solely  for  busi- 
ness purposes,  but  partly  as  a  dwelling-house. 
We  have  nothing  to  do  with  the  iutemal  oom- 
mnnioations  or  questions  of  that  kind  here  at  all. 
The  whole  house  which  is  assessed  is  occupied  by 


one  person,  and  occupied  partly  as  a  dwelling- 
honse,  and  therefore  the  assessment  is  good. 

LoBO  MuKE — I  am  of  the  same  opinion.  It 
appears  to  me  from  the  facts  of  the  case  as  stated 
that  this  case  does  not  oome  within  either  of  the 
exempting  sections  in  section  13  of  the  Act  of  1 878. 

LoBD  Shand — I  am  of  the  same  opinion.  The 
first  sub-section  I  think  does  not  apply,  because  we 
have  not  a  statement  by  the  Oommissioners  that 
any  part  of  this  tenenent  is  let,  and  the  second 
sub-section  has  not  the  effect  contended  for, 
because  the  case  is  directly  ruled  by  the  case  of 
Th^  Scottish  Widows  Fund.  Whether  the  appel- 
lant could  get  a  different  case  another  year  on 
these  tenements  or  not  I  cannot  tell.  I  have 
been  looking  at  the  plan,  and  I  rather  think  the 
Commissioners  must  have  deliberately  intended  to 
fix  this  as  a  tenement  by  itself,  becanse  when  I  look 
at  the  parts  coloured  yellow  they  are  really  blocked 
off  from  the  rest  of  the  building  by  very  thick 
walls  and  by  quite  separate  entrances,  and  I  am 
rather  disposed  to  think  the  Commissioners  have 
done  that  deliberately.  But  if  that  is  not  so,  the 
appellant  will  have  an  opportanity  of  raising  that 
in  another  Case. 

LoBD  Adam — I  am  of  the  same  opinion. 

The  Court  upheld  the  determination  of  the 
Commissioners. 

Counsel  for  M'Innes — Kennedy.  Agent— John 
Macpherson,  W.S. 

Counsel  for  Surveyor  of  Tues  —  Lorimer. 
Agent — D.  Orole,  Solicitor  of  Inland  Revenue. 


Thursday,  November  12. 

FIKST    DIVISION. 

[Exchequer  Cause— Lord  Fraser, 
Ordinary. 

THE  COMMISSIONERS  OP    INCOME    TAX    V. 
THE  HIGHLAND  RAIIWAT  COMPANY. 

lietenue — Income  Tax— Income  Tax  Act  1842  (fi 
and  6  Viet.  cap.  100),  Sched.  A,  Rule  3— 
Profits— Deduction*. 

A  railway  company  under  powers  oonf  erred 
upon  them  by  statute  to  act  as  carriers  both  by 
sea  and  land,  for  some  years  worked  their 
own  sea  traffic  by  means  of  steamers  belong- 
ing to  themselves.  Thereafter  they  sold 
these  vessels  and  entered  into  an  agreement 
with  a  steamboat  owner,  whereby  he 
was  to  receive  a  certain  proportion  of  the 
passenger  and  ttaffie  receipts,  and  was 
on  his  part  to  provide  the  steamers  and  to 
run  them  on  certain  stated  routes.  In 
assessing  the  income  tax  payable  by  the 
company  for  the  year  subsequent  to  this 
arrangement  coming  into  force,  the  Com- 
missioners proceeded  (under  rule  3  of 
Schedule  A  of  the  Income  Tax  Act  of  1842) 
by  computation  based  on  the  profits  of  the 
year  preceding  that  of  assessment,  in  doing 
so  they  maintained  that  no  profit  or  loss  on 
steamers  ought  to  be  in<daded  since  the 
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company  had  ceased  to  cairy  on   the  sea 
traffic  daring  the  whole  year  to  which  the 
assessment  applied.     Edd  that  as  the  prin- 
ciple of  assessment  was  that  of  taking  the 
income  of  the  preceding  year,  the  Ios3  on  sea 
traffic  then  incurred  ought  to  be  taken  into 
acoonnt,  and  teparatim,  that  the  same  resnlt 
followed  because  the  company  had  not  aban- 
doned sea  traffic  as  part  of  their  undertaking 
by  having  entered  into  a  contract  for  the 
working  of  it. 
This  was  a  Case  stated  for  the  opinion  of  the 
Conrt  by  the  Special  Oommissioners  of  Income 
Tax  under  the  Act  43  and  44  Yiot.  cap.  19,  sec.  59, 
at  the  request  of   the   Highland   Railway  Com- 
pany. 

The  Highland  Hallway  Company  had  been  as- 
sessed for  Income  Tax  for  the  year  ending 
5th  April  1884,  on  £160,251  as  the  profits  of  the 
concern  (6  and  6  Vict.  cap.  85,  Schedule  A, 
role  3).  The  Case  stated  that  this  assessment 
was  for  the  profits  of  the  undertaking  for  the 
year  ended  6th  April  1884,  but  was  made  by  com- 
putation on  the  income  of  the  previous  year. 

The  company  returned  as  their  profits  £158,644. 
In  making  this  return,  which  was  based  on  the 
profits  of  the  year  preceding  that  of  assessment, 
they  deducted  two  sums  of  £1167  and  £440  for  loss 
on  working  off  a  depreciation  of  steamers  in  the 
half-year  to  August  1882. 

The  Special  Oommissioners  disallowed  the  de- 
duction claimed,  on  the  ground  that  in  the  year 
for  which  the  assessment  was  laid  on  the  com- 
pany were  not  engaged  in  sea  carriage,  as  they 
had  put  that  part  of  their  undertaking  into  other 
han^,  and  were  therefore  carriers  by  land  only, 
that  it  was  in  this  capacity  that  they  were  to  be 
taxed,  and  that  neither  profit  nor  loss  on  the 
aban^ned  part  of  the  business  could  be  taken 
into  account.  They  therefore  fixed  the  assess- 
ment to  be  on  £160,261  as  above  stated. 

It  appeared  that  the  railway  company,  by  Spe- 
cial Act  of  1877,  were  authorised  to  act  as  carriers 
by  sea. 

By  agreement  dated  I6th  March  1880  it  was 
arranged  that  the  railway  company  were  to  retire 
from  the  steamboat  traffic  at  17th  April  1880,  and 
that  Mr  David  HacBrayne  of  Glasgow  was  to  take 
up  the  traffic  in  connection  with  the  railway  and 
to  carry  goods  and  passengers  at  certain  rates  set 
forth  in  a  schedule  appended  to  the  agreement 

The  contentions  of  the  railway  company  before 
the  Special  Oommisdoners  were  these: — "(1) 
That  they  were  carriers  by  land  and  sea,  and  that 
the  assessment  for  the  year  1883-84  fell  to  be 
made  as  formerly  upon  the  net  profits  of  their 
wAoJ«  undertaking,  as  the  same  were  instructed  by 
the  previous  years  accounts.  (2)  That  they  were 
OMiiors  by  sea  during  the  year  for  which  the  assess- 
ment now  made  apiSied,  and  that  the  loss  arising 
upon  the  steamers  referred  to  during  tbeyearl882- 
83, and  the  depreciation,  ought  not  to  be  eliminated 
from  the  accounts  of  that  y  ear  in  com  pnting  the  pro- 
fits of  the  appellants'  whole  undertaking  for  the 
year  1883-84.  (8)  Further,  that  the  appellants 
bad  been  owners  of  the  said  steamers  daring  six 
financial  years  commencing  1877-78,  and  that  if 
the  entries  relating  to  them  were  excised  from 
the  accounts  of  the  year  1882-83,  in  computing 
the  inoome  of  1883-84,  these  steamers  wonid  only 
kare  b«en  dealt  with  in  five  years'  assessments  of 
the  appellants'  undertaking  instead  of  six.    And 


(4)  That  the  assessment  of  the  year  1882-88  > 
daring  which  the  appellants  incurred  the  loss  of 
£1167  referred  to,  was  as  usual  made  upon  the 
basis  of  the  previous  year's  accounts,  and  was 
laid  upon  a  computed  profit  of  £910  in  respect 
of  said  steamers,  so  that  for  the  year  1882-88 
there  was  an  over  assessment  in  respect  of  these 
steamers  of  £2077." 

The  Special  Oommissioners  having  after  con- 
sidering the  foregoing  contentions  confirmed  the 
assessment,  the  railway  company  thereupon 
asked  that  the  present  Case  should  be  stated  for 
the  opinion  of  the  Court. 

Argued  for  the  railway  company — The  steam- 
boat traffic  was  part  of  the  company's  under- 
taking as  far  as  assessment  was  concerned.  They 
were  not  giving  up  any  part  of  their  undertaking 
by  their  arrangement  with  Mr  MacBrayne.  He 
was  their  deputy,  and  they  might  resume  the  sea 
traffic  if  at  any  future  time  it  appeared  to  be  for 
their  advantage  to  do  so.  The  company  were 
not  bound  to  run  their  own  steamers,  as  they 
were  empowered  by  their  private  Act  to  charter 
if  they  desired. 

Authority — Caledonian  Railway  v.  Greenock 
and  Wemyu  Bay  Railway  Company,  28th  June 
1878,  6  B.  995. 

Beplied  for  the  Commissioners — This  was  a 
question  of  trade,  not  of  property ;  the  Oom- 
missioners had  to  compute  the  profits  of  a  trade. 
It  was  a  trade  of  land  carriage  alone  during  the 
year  of  assessment,  and  as  regarded  the  steamers, 
the  question  of  profit  or  loss  upon  them  was  not 
one  which  could  be  taken  into  account  for  the  par- 
poses  of  assessment. — Act  5  and  6  Viot.  c.  S5, 
sec.  188;  Act  29  Vict.  c.  36,  sec.  8,  Soh.  D; 
SttUer  V.  Farie,  Nov.  29,  1878,  6  R.  270;  Cott- 
neu  Company  v.  SoUeitor  of  Inland  Bevemu, 
Feb.  6,  1879,  6  B.  617. 

At  advising — 

LoBD  Pbssidsmt  —  The  assessment  in  this 
case  is  laid  upon  the  Highland  Railway  Com- 
pany for  the  year  ending  6th  April  1884. 
But  the  manner  in  which  the  profits  are  calcu- 
lated for  the  year  with  reference  to  which  the 
assessment  was  made  was  by  computation  on  the 
income  of  the  previous  year.  This  is  the  state- 
ment of  the  Commissioners  in  the  case  before  us. 
I  In  other  words,  the  Commissioners  proceed  upon 
the  third  rule  of  No.  3  of  Schedule  A  of  the 
Income  Tax  Act ,  5  and  G  Victoria.  And  therefore, 
as  they  themselves  state,  they  laid  on  the  tax  on 
the  profits  of  the  year  preceding,  taking  the  words 
of  the  statute  ;  or,  as  they  express  it,  ' '  by  com- 
putation on  the  income  of  the  previous  year." 
Now,  that  being  so,  we  have  no  case  before  na 
nuder  the  more  recent  statute  of  1866,  the  29th 
of  Victoria.  We  have  no  case  under  the  eighth 
section  of  that  Act ;  and  this  case  seems  to  show 
that '  the  Commissioners  themselves  acted  as  if 
that  statute  had  never  been  passed.  We  are  there- 
fore to  determine  what  is  the  proper  amount  to 
be  stated  as  profit  on  the  year  preceding  the  year 
of  assessment. 

Now,  the  way  in  which  the  Highland  Railway 
Company  return  the  amount  for  assessment  is 
this— they  return  the  whole  of  the  profits  of  the 
year  preceding  the  year  of  assessment  at  £160,251. 
But  from  that  they  deduct  loss  on  steamers — ex- 
penses £2673,  less  receipts  £1506,  leaving  £1167 
as  a  deduction.    They  also  deduct  depreciation  on 
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Bteamers  which  were  engaged  in  another  part  of 
their  undertaking  for  the  half-year  to  Angnst 
1882,  bnt  which  after  that  were  discontinued,  and 
that  depreciation  they  state  at  £440.  So  that 
they  bring  out  in  that  way,  by  deducting  these 
sums  from  the  gross  amount  of  their  profits  of 
£160,251,  the  amount  of  £158, C41,  which  they 
return  to  the  Commissioners  as  the  profits  of  the 
year.  The  Special  Gommiasioners  contend  that 
these  deductions  cannot  be  allowed,  for  this 
reason,  that  in  the  year  for  which  the  assessment 
is  laid  on — the  year  ending  5th  April  1884 — the 
company  were  not  engaged  in  sea-carriage  at  all; 
in  other  words,  they  say  the  company  bad  given  up 
their  business  of  carriers  byseaandhadlef  t  that  in 
other  hands.  Accordingly  it  was  contended  that 
the  undertaking  for  the  proper  year  of  assessment 
was  no  longer  an  undertaking  consisting  partly 
of  sea-cardage  and  partly  of  land-carriage,  and 
therefore  that  it  is  the  profits  of  that  limited 
undertaking,  abstracting  the  sea-carriage  alto- 
gether, that  is  to  form  the  subject  of  assessment, 
and  consequently  that  neither  profit  nor  loss  on 
the  abandoned  port  of  the  business  can  be  taken 
into  account. 

I  think  that  proceeds  upon  a  misunder- 
standing of  the  position  of  the  Highland 
Kailway  Company.  They  were  authorised  by 
statute  to  engage  in  their  business  of  sea-carrying, 
and  although  that  power  was  not  contained  in 
their  Act  of  Incorporation  it  was  conferred  upon 
them  by  a  subsequent  statute  in  1877.  And  if  it 
had  not  been  conferred  by  that  statute  the  railway 
company  could  not  lawfully  have  pursued  the 
business  of  carriers  by  aea  at  all.  But  from  the 
time  that  under  the  powers  of  that  statute  they 
engaged  in  that  business,  it  became  a  proper  part 
of  their  undertaking,  to  use  the  language  of  the 
Bailway  Statutes.  It  was  part  of  the  business  of 
the  company,  and  their  property  was  embarked 
in  that  business  and  their  shareholders  bore  the 
profit  and  the  loss  of  that  business  just  as  much 
as  of  any  other  part.  Therefore,  if  a  portion  of 
the  company's  business  becomes  unprofitable,  and 
is  dropped  either  permanently  or  for  a  time,  the 
effect  of  that  is  not  to  make  the  undertaking  of 
the  company  something  different  from  what  it 
was.  They  may  resume  that  traffic  if  they  think 
fit ;  they  may  discontinue  it  if  they  do  not  find 
it  paying ;  but  the  undertaking  of  the  company — 
tho  business  of  the  company — remains  exactly 
what  it  was.  Mr  Lorimer  argued  as  if  this  was 
like  the  case  of  a  private  trading  company  who 
abandoned  another  part  of  their  business  and 
resolved  for  the  future  to  continue  only  in  one 
line  of  trade.  Well,  if  the  partners  of  such  a 
company  enter  into  a  deed  of  agreement  with  one 
another  that  their  business  is  for  the  future  to  be 
limited  to  one  branch  of  trade,  that  no  doubt 
would  change  the  nature  of  Uie  undertaking. 
But  we  have  nothing  of  the  kind  here.  The 
company  exists  for  the  purpose  of  exercising  as 
far  as  they  think  fit  all  the  powers  conferred  by 
their  special  Acts  just  as  much  after  the  year  1884 
as  it  did  before.  Bnt  it  seems  to  me  also  an 
entire  mistake  to  suppose  that  the  company  have 
really  abandoned  this  branch  of  their  business.  I  do 
not  think  they  have.  I  think  that  under  that  agree- 
ment with  Mr  MacBrayne  he  is  doing  that  part  of 
their  busineesf  or  them  astheirdepnty  under  certain 
conditions;  and  I  have  not  the  smallest  doubt 
that  the  oouditions  imposed  upon  the  company  iu 


carrying  on  this  business  by  the  Special  Act  of 
1877  are  just  as  applicable  to  the  steamboat 
traffic  now  carried  on  as  to  the  steamboat  traffic 
that  was  formerly  carried  on.  I  think  if  pas- 
sengers or  owners  of  goods  which  are  transmitted 
by  that  means  of  communication  were  to  com- 
plain of  any  of  the  conditions  of  the  statnte 
being  violated,  tbey  would  have  a  perfectly  good 
case  against  the  company.  They  would  have 
nothing  to  say  to  Mr  MacBrayne,  because  he  was 
a  mere  deputy  ;  but  against  the  company  they 
would  have  a  very  good  ground  of  complaint  if 
after  being  booked  by  the  company  to  perform  a 
journey,  or  to  send  goods  from  a  point — it  may  be 
from  the  terminus  at  Perth — to  some  place  which 
can  be  reached  only  by  steamboat,  the  conditions 
of  the  statute  should  be  neglected  or  violated. 
Aud  it  must  be  observed  that  the  conditions  of 
this  Special  Act  are  not  confined  to  the  conditions 
expressed  in  the  Act  itself,  because  part  4  of  the 
Bailway  Clauses  Act  of  18G3  is  incorporated  with 
and  forms  part  of  that  Special  Act ;  and  there  are 
a  great  many  clauses  and  conditions  in  part  4  of 
the  Act  of  1863  for  the  protection  of  the  public 
and  public  interests  in  regard  to  the  carriage  by 
railway  companies  of  passengers  and  goods  by 
means  of  steamboats.  I  think  therefore  that  the 
year  preceding  the  year  of  assessment  having 
been  taken  as  that  upon  the  profits  of  which  the 
assessment  is  to  be  made,  the  Commissioners  were 
bound  to  take  the  profits  of  that  year  just  as  they 
actually  stood  in  point  of  fact,  whether  any  part 
of  the  business  of  that  year  has  been  discontinued 
in  the  subsequent  year  or  not.  I  am  therefore 
for  altering  the  deliverance  of  the  Commissioners 
and  finding  that  the  assessable  amount  of  profit 
was  £158,644. 

LoBD  MuBE — I  am  of  the  same  opinion.  In 
considering  the  words  "computation  of  profits  of 
the  preceding  year,"  these  parties  being,  as  yoni 
Lordship  has  explained,  sea  carriers  under  the 
Special  Act  of  Parliament  giving  them  power  so 
to  act,  as  well  as  a  railway  company,  I  think  they 
have  taken  into  oompntation  the  whole  of  their 
dealings  by  which  profit  and  loss  is  brought  out 
in  the  year  immediately  preceding  that  for  which 
the  assessment  is  to  be  laid  on.  The  company 
framed  their  profit  and  loss  acooant  which  they 
submitted  to  the  surveyor  on  that  footing,  and  I 
think  they  did  so  rigbUy. 

LoBD  Shuid— The  decision  of  this  case  I  think 
turns  on  the  question,  whether  in  fact  the  run- 
ning of  steamers,  or  steam  traffic,  as  it  was 
carried  on  iu  the  year  of  assessment,  is  to  be  re- 
garded as  part  of- the  undertaking  of  the  company. 
There  are  two  questions  to  be  determined.  The 
first  is  to  ascertain  what  was  the  undertaking  or 
business  of  the  company  in  the  year  of  assess- 
ment, so  as  to  see  whether  the  rnnning  of  steamers 
or  steamer  traffic  really  was  within  the  undertak- 
ing. If  it  was  not  within  the  undertaking  during 
that  year,  then  the  determination  of  the  Commis- 
sioners was  right.  If,  however,  it  was  fairly 
within  the  undertaking,  then  I  think  it  follows 
that  the  decision  of  the  Commissioners  must  be 
reversed.  I  have  come  to  be  of  opinion  with 
your  Lordship  that  the  running  of  these  steamers 
— the  arrangements  iu  connection  with  the  steoner 
traffic  in  short — was  within  the  undertaking.  A 
dause  of  the  Special  Act  of  Parliament  of  (his 
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company  aathorised  them  to  pnrohase,  hire, 
piOTide,  charter,  or  employ  steam  and  other 
Teasels  of  every  deaoiiption,  and  to  navigate 
and  make  use  of  the  same,  and  convey  and 
carry  passengers,  and  so  on.  And  it  rather  ap- 
pears to  me  that,  taking  the  broad  meaning  of  the 
words  of  tho  special  statute,  it  covers  and  in 
olndes  the  case  in  which  the  railway  company 
makes  an  arrangement,  as  I  think  was  done  here 
with  Mr  MacBrayne,  to  carry  on  this  traffic. 
Whether  Mr  MacBrayne  is  to  be  regarded  as 
merely  a  deputy  of  the  railway  company  in  what 
he  does,  I  think  it  fairly  a  qnestion  ;  at  least  I 
should  carry  it  this  length,  that  it  ia  a  joint  ar- 
rangement by  which  he  is  to  carry  on  the  same 
trafSc  in  connection  with  the  working  of  the 
railway.  But  it  really  is  the  railway  company 
making  an  arrangement  for  carrying  on  the  same 
traffic  And  when  we  turn  to  the  general  Act  to 
which  your  Lordship  has  referred,  very  import- 
ant consequences  follow  from  that — I  mean  the 
Act  of  1863.  The  words  which  introduce  what  is 
called  equality  of  treatment  among  passengers 
and  traders  sending  goods,  in  section  30  of  the 
Act  of  18U3  are  these — {His  LordsJiip  here  read 
tee.  ^  of  the  Bailioay  Clauteg  Act  (26  and  27 
Viet.  cap.  92)]— and  I  can  scarcely  doubt  that 
these  provisions  of  this  General  Act  would 
apply  in  the  case  of  an  arrangement  of  this 
kind,  made  between  the  Highland  Bail  way  Com- 
pany and  another  company  or  individual  for 
the  supply  of  steamer  traffic  in  terms  of  the  agree- 
ment we  have  before  us.  That  being  so,  it  resolts, 
in  my  opinion,  that  the  steamer  traffic  or  arrange- 
ment for  supplying  steamers  is  part  of  the  under- 
-  taking  of  this  company  during  the  year  of  assess- 
ment, and  if  so,  I  see  no  reason,  and  in- 
deed it  is  not  maintained,  that  the  profit 
or  loss  is  not  to  be  computed  on  the  steamer 
traffic  of  the  previous  year.  I  am  therefore  of 
opinion  with  your  Lordship  that  we  ought  not 
to  adhere  to  the  decision  of  the  Commissioners, 
but  should  find  that  the  company  are  entitled  to 
the  deductions  which  they  claim  in  this  case. 

LoBD  Adam— There  is  no  doubt  at  all  what  the 
amount  of  the  profits  of  the  Highland  Bailway 
Company  was  in  the  year  preceding  the  year  of 
anessment;  that  is  a  matter  about  which  there  is 
no  dispute.  There  is  equally  no  doubt  that  the 
directions  given  by  the  Act  of  Parliament  in  this 
clause  is  to  assess  for  the  year  of  assessment  on 
the  profits  of  the  concern  for  the  year  preceding. 
These  two  things  would  appear  to  be  quite 
simple.  But  that  is  not  what  the  Commissioners 
propose  to  do  here.  They  propose  to  say,  "  We 
shall  not  assess  on  the  profits  of  the  preceding 
year,  but  we  shall  assess  on  something  different 
from  the  profits  of  the  preceding  year,  because 
we  shall  refuse  to  allow  the  sum  of  £1 167,  although 
that  destroys  the  scale  to  which  we  are  referred." 
The  ground  on  which  they  maintain  that,  as  I 
understand  it,  is  this,  that  the  concern  which 
earned  the  profits  in  the  preceding  year  is  not  the 
same  ooncern  or  undertaking  which  earned  the 
profits  in  the  year  of  assessment.  If  that  is  so, 
the  first  thing  that  suggests  itself  is  that  that 
would  not  entitle  them  to  go  back  on  a  different 
scale  of  profits  which  the  Act  does  not  entitle 
them  to  take.  But  apart  from  that  question,  I 
am  of  opinion  that  it  is  not  a  different  concern, 
and  that  the  railway  company  is  not  a  diffeieut 


concern  or  nndertnking  this  year.  All  they  have 
done,  assuming  they  have  given  up  the  steam- 
boats altogether,  is  that  they  have  ceased  to  draw 
profits,  or  to  exercise  certain  powers  which  they 
might  have  exercised,  bat  the  concern  or  under- 
taking is  the  same  in  my  humble  opinion.  But 
I  further  agree  with  your  Lordship  and  Lord 
.  Shand  that  they  have  not  retired  from  their  busi- 
ness of  steamboat  traffic,  because  I  think  by  that 
agreement  tbey  are  exercising  the  powers  given 
them  by  tho  Legislature  by  hiring  steamers  and 
still  running  traffic  through  the  medium  of 
MacBrayne.  'J'berefore  I  have  no  hesitation  in 
agreeing  with  your  Lordship  that  the  resolution 
of  the  Commissioners  here  ought  to  be  reversed. 

The  Court  reversed  the  decision  of  the  Com- 
missioners, and  found  that  the  amount  of  assess- 
able profits  of  the  appellants'  company,  being  the 
profits  of  the  year  preceding  the  year  of  assess- 
ment, was  £158,644. 

Counsel  for  Highland  Bailway  Company — Low 
—Patten.    Agent— J.  K.  Lindsay,  S.S.C. 

Counsel  for  Income  Tax  Commissioners — Mou- 
creiff— Lorimer.  Agent — D.  Crole,  Solicitor  for 
Inland  Bevenue, 


Friday,  November  13. 

FIRST    DIVISION. 

[Lord  Trayner,  Ordinary. 
HALDANE  (WALLACE'S  CURATOll)  AND 

•  ANOTHEu  V.  Wallace's  trustees. 

Parent  and  Child— Marriage-Contraet— Second 
Marriage,  ReatoiuMe  Provition  to  Children  <ff. 
A  father  by  his  marriage-contract  conveyed 
the  fee  of  his  whole  estate  to  the  children  of 
the  marriage.  His  wife  having  predeceased 
him,  leaving  children,  he  married  again, 
having,  in  contemplation  of  the  second 
marriage,  bound  himself  by  antenuptial 
contract  to  pay  to  ' '  child  or  children  of  the 
said  intended  marriage,  and  their  lawful 
issue,  such  a  sum  or  capital  amount  as  the 
means  at  his  disposal  shall  enable  him  to 
provide  or  pay  as  aforesaid,  regard  being 
had  always  to  the  rights  and  interests  of  his 
children  by  his  former  marriage,  and  to  the 
obligations  incumbent  on  him  by  the  con- 
tract of  marriage  entered  into  betwixt  him 
and  his  former  wife. "  He  died  survived  by 
issue  of  both  marriages,  and  leaving  a  trust- 
disposition,  the  effect  of  which  was  that, 
after  certain  special  legacies  to  the  children 
of  the  first  family,  he  divided  his  estate  so 
that,  taking  into  account  funds  coming  to 
the  children  from  other  sources,  the  children 
of  the  first  marriage,  of  whom  there  were 
three,  would  have  in  all  about  the  same  funds 
as  the  children  of  the  second,  of  whom  there 
were  five.  The  children  of  the  first  marriage 
sought  to  have  it  found  that  they  were  en- 
titled under  the  first  contract  of  marriage 
to  the  whole  funds  he  left  at  his  death. 
3M  that  he  was  entitled,  notwithstanding 
the  obligation  therein  contained,  to  make 
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reasouable  proviaiou  fur  hid  second  family, 
and  that  the  provision  made  was  reasonable, 
and  ought  not  to  be  interfered  witli. 
The  deceased  Or  Walker  Wallace,  who  died 
in  November  1883,  was  twice  married.  By  his 
first  marriage  (to  Isabella  Snody  or  Wallace)  he 
had  a  family  of  three  sons,  and  by  hia  second 
marriage  he  had  two  sons  and  three  daughters. 

By  his  first  marriage-contract  Dr  Wallace  con- 
veyed the  whole  of  his  estate,  heritable  and 
moveable  (except  household  famitare),  including 
all  he  should  succeed  to  and  which  should  belong 
to  him  at  his  death,  to  his  wife  in  liferent  allenarly, 
and  to  the  children  of  the  marriage  in  fee,  and 
Mrs  Wallace  on  her  part  conveyed  her  whole 
estate  to  Dr  Wallace  in  liferent  and  the  children 
of  the  marriage  in  fee. 

Mrs  Isabdla  Snody  or  Wallaoe  died  on  4tb 
March  1866. 

In  1867  Dr  Wallace  entered  into  his  second 
marriage  (to  Mrs  Jessie  Russell  Brock  or  Wal- 
lace), and  prior  thereto  entered  into  a  second 
antenuptial  contract,  whereby  he  bound  himself 
to  pay  his  wife  an  annuity  if  she  survived  him, 
and  to  moke  payment  to  the  children  of  the 
second  marriage  "of  such  a  sum  or  capital  amount 
as  the  means  at  his  disposal  shall  enable  bira  to 
provide  or  pay  as  aforesaid,  regard  being  always 
had  to  the  rights  and  interests  of  his  children  by 
his  former  marriage,  and  to  the  obligations  in- 
cumbent on  him  by  the  contract  of  marriage 
entered  into  betwixt  him  and  his  former  wife." 

On  her  part  Mrs  Wallace  conveyed  to  certain 
trustees  named  in  the  contract  her  whole  estate 
for  behoof  of  the  spouses  and  the  survivor  in  life- 
rent, and  the  children  of  the  marriage  in  fee. 

Mrs  Jessie  Brock  or  Wallace  predeceased  Dr 
Wallace,  dying  in  1878. 

Dr  Wallace  left  a  trust-disposition,  dated  18tb 
November  1876,  by  which  he  conveyed  to  testa- 
mentary trustees  the  whole  estate  which  should 
belong  to  him  at  his  death.  He  directed  them  (in 
the  event,  which  did  not  happen,  of  his  wife  sur- 
viving him)  to  provide  an  annuity  for  his  widow 
greater  than  and  in  substitution  for  that  given  by 
the  second  oontraot,  to  pay  a  legacy  of  £400  to  the 
eldest  and  of  £160  to  each  of  the  other  sons  of  the 
first  marriage,  and  to  divide  the  residue  of  the 
estate  so  as  to  give  one-half  to  the  children  of  the 
first  marriage  equally  among  them,  and  one-half  to 
the  children  of  the  second  marriage  equally 
among  them,  such  provision  to  be  in  full  both  of 
their,  legal  rights  and  of  their  rights  by  their 
■  parents'  marriage-contract. 

J.  W.  Wallace,  the  eldest  son  of  the  first  mar- 
riage, became  insane,  and  a  eurater  bonis,  the 
pursuer  James  Hsldane,  C.A..,  was  appointed  to 
him.  This  action  was  raised  by  Mr  Haldane  and 
by  the  other  surviving  son  (the  third  having  died) 
of  the  first  marriage  against  the  trustees  onder 
the  trust-disposition  and  settlement  of  Dr  Wal- 
lace, and  also  against  the  children  of  the  second 
marriage,  for  declarator  that  the  pursuers  were 
entitled  in  terms  of  the  first  contract  of  marriage 
between  Dr  Wallace  and  Miss  Snody  to  the  whole 
estate  belonging  to  Dr  Wallace  at  the  time  of  his 
death  (except  household  furniture),  and  for  con- 
veyance thereof  by  the  trustees. 

They  averred  that  the  amount  of  Dr  Wallace's 
personal  estate  was  £6447,  18s.  3d.,  while  his 
heritable  property  was  of  the  annual  value  of 
£200 ;  that  by  the  terms  of  the  second  marriage- 


contract  the  children  of  the  second  marriage  were 
entitled  to  their  mother's  estate  (she  having  pre- 
deceased the  testator),  amounting  to  £3050;  that 
the  testator  knew  of  the  existence  of  his  wife's 
estate  at  the  time  of  his  second  marriage ;  and 
that  the  provisions  of  the  second  marriage-oon- 
tract  were  framed  with  this  in  view. 

The  defenders  averred  that  'at  the  date  of  her 
marriage  with  Dr  Wallaoe  the  second  wife's  estate 
was  slightly  over  £2000.  They  also  alleged  that  the 
effect  of  Dr  Wallace's  settlement  would  be  to 
give  to  each  of  the  children  of  the  first  marriage 
£1280,  and  to  each  of  the  children  of  the  second 
marriage  £680,  which  was  a  rational  provision, 
and  reasonable  in  the  circumstances. 

They  pleaded,  inter  alia — "The  provision  of 
Dr  Wallace  to  the  children  of  the  second  family 
being  just  and  reasonable,  shonid  be  sustained, 
and  the  defenders  assoilzied. " 

A  joint  minute  of  admissions  was  pat  in,  by 
which  it  was  agreed  that  at  the  date  of  the  second 
marriage  the  second  wife's  estate  was  worth 
£2027,  and  that  it  was  worth  at  her  death  £3060; 
and  at  Dr  Wallace's  death  his  moveable  estate, 
subject  to  expenses  of  realisation  and  administra- 
tion, was  £4982,  1 8s.  3d.,  while  his  heritage  had 
been  valued  by  one  valuator  at  £1650,  and  by 
another  at  £1150,  and  was  subject  to  an  heritable 
debt  of  £1000.  It  was  also  admitted  (under  re- 
servation by  the  pursuers  as  to  the  relevancy)  that 
the  sons  of  the  first  marriage  would  receive  under 
the  will  of  their  maternal  grandfather  (who  pre- 
deceased Dr  Wallace)  about  £2600. 

The  Lord  Ordinary  (Tbaynxb)  pronounced 
the  following  interlocutor: — "Finds  that  the 
pursuers  are  entitled,  under  the  provisions  of 
the  antenuptial  oontraot  of  marriage  men- 
tioned in  the  summons,  to  the  whole  means 
and  estate  belonging  to  the  late  Walker  Wallaoe 
at  the  time  of  his  death  (subject  to  the  exception 
and  declaration  after  mentioned),  and  that  in 
the  proportions  as  concluded  for:  Finds  that  ths 
defenders,  as  trustees  of  the  said  Walker  Wallace, 
are  bound  to  pay  over  and  convey  the  said  eatat* 
(excepting  the  household  furniture  of  the  said 
Walker  Wallace)  to  the  pursuers  in  the  propor- 
tions foresaid,  under  deduction  of  the  sum  of 
£1500  sterling,  which  the  defenders  are  antho- 
rised  to  retain  from  the  said  estate  to  be  adminis- 
tered by  them  under  the  provisions  and  directions 
of  the  trust-disposition  and  deed  of  settlement 
of  the  said  Walker  Wallace,  dated  18th  November 
1876,  and  recorded  in  the  Books  of  Council  and 
Session  the  1st  December  1888:  Finds  neither 
party  entitled  to  expenses,  and  decerns. " 

"  Opinion. — The  state  No.  29  of  process  shows 
the  free  estate  of  the  late  Dr  Wallace  to  be  £6688 
taking  Mr  Lammie's  valuation  of  the  Qlasgov 
property,  and  £6082  taking  Mr  Binnie's  valuation. 
I  have  no  means  of  deciding  which  valuation  is 
the  more  accurate,  but  I  believe  I  shall  get  very 
near  the  true  value  by  practically  dividing  the 
difference  between  the  two  valuations.  I  aoooid- 
ingly  deduct  £260  from  Mr  Lammie's  valuation, 
which  leaves  Dr  Wallace's  free  estate  at  £6282. 

"By  his  first  marriage-contract  the  late  Dr 
Wallaoe  destined  his  whole  estate  of  which  he 
should  be  possessed  at  his  death  to  the  childi«a 
of  his  first  marriage.  Notwithstanding  this,  it  is 
not  disputed  that  Dr  Wallace  was  entitled  out  of 
his  estate  to  make  a  fair  and  reasonable  provision 
for  the  children  of  his  second  marriage.     In  do- 
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iug  so,  I  ihiuk  he  was  bonnd  to  take  into  account 
the  estate  to  which  the  children  of  the  second 
maniage  would  aaooeed  thiongh  their  mother. 
He  would  not  have  acted  reasonably  had  he 
ignored  this,  and  I  take  it  into  account  accord- 
ingly in  estimating  what  in  my  riew  would  have 
been  a  reasonable  provision  on  the  part  of  Dr 
Wallace  in  favonr  of  the  children  of  the  second 
marriage,  especially  in  yiew  of  the  rights  already 
oneronaly  conferred  on  the  children  of  the  first 
marriage.  The  estate  left  by  Mis  Wallace  is  stated 
at  ie3050.  Taking  the  whole  circumstances  into 
consideration,  I  am  of  opinion  that  £1500  would 
haye  been  as  full  a  provision  as  Dr  Wallace  could 
reasonably  make  for  his  children  by  the  second 
marriage,  and  I  allow  that  sum  to  be  deducted 
by  the  defenders  in  accounting  to  the  pursuers 
for  Dr  Wallace's  estate.  The  fairness  of  this  pro- 
vision may  be  seen  by  considering  the  amount 
thus  allotted  to  each  family : — 

Dr  WaUace'a  estate  is        .        .        £6282 
Deduct  provision  for  second  family     inoo 

Leaving  for  the  first  family     £4782 

The  estate  to  which  the  second  family 

sncoeeds  throngh  their  mother  is  £30.~>0 
Add  as  above    ....  1600 

Total  provision  for  second  family  £45.50  " 

The  defenders  reclaimed,  and  argued  — 
Effect  ought  to  be  given  to  Dr  Wallace's  testa- 
mentary deed ;  the  bulk  of  his  estate  was  con- 
qaest,  and  as  the  father  was  the  best  judge  of  the 
circamstanoes  of  each  member  of  his  family  the 
Court  oagfat  not  to  interfere.  The  provision  he 
made  could  not  in  any  circumstances  be  called 
nnreasonable. 

Authorities— Ersk.  iii.  8,  42 ;  Fraser  on  Hus- 
band and  Wife,  ii.  pp.  16, 17 ;  Dalrj/mple  v. 
Sinclair,  H.  13,035 ;  Bruce  v.  Olen,  H.  13,036 ; 
Wemyu  v.  March,  February  28,  1816,  F.C.; 
Arthur  V.  Lamb,  June  30,  1870,  8  Maoph.  928. 

Beplied  for  respondents — What  the  Lord  Ordi- 
nary had  done  was  to  take  into  account  what  each 
fiimily  received  from  their  respective  mothers, 
and  so  to  distribute  the  father's  means  as  to 
make  the  families  eqnaL  The  first  family  rested 
their  claim  npon  the  first  marriage-contract ;  by 
it  they  got  the  whole  of  their  father's  estate,  and 
whatever  the  second  family  received  was  a  burden 
on  that  The  onut  of  showing  that  the  first 
family  should  be  deprived  of  any  of  their  rights 
aeeored  by  contract  rested  on  the  second  family. 

haXboiUy—HamilUm  v.  MiUer,  4  Brown's  Sap. 
215. 

At  advising — 

LoBD  FjuuEDurr — The  late  Dr  Walker  Wallace 
was  twice  married.  By  his  first  marriage  he  had 
three  sons  and  no  daughters,  but  by  his  second 
marriage  he  had  fire  children,  two  sons  and  three 
daughters.  By  the  terms  of  his  first  marriage- 
contract  he  settled  the  fee  of  his  whole  estate 
upon  the  children  of  his  first  marriage,  and  the 
question  which  arises  in  this  cose  is,  how  far  he 
could  make  a  provision  for  the  children  of  the 
second  marriage  out  of  funds  which  by  the  terms 
of  this  first  contract  had  been  secured  to  the  child- 
ren of  the  first  marriage. 

Now,  in  dealing  vrith  a  question  of  this  kind  it 
becomea  of  the  greatest  importance  that  we 
shonld  ascertain  precisely  the  nature  of  the  obli- 


gation which  existed  in  each  of  these  contracts. 

By  his  antenuptial  contract  with  Miss  Snody,  of 
date  27th  June  1853,  Dr  Wallace  "assigns  and 
dispones  to  and  in  favour  of  the  said  Isabella 
Janet  Snody,  his  promised  spouse,  in  liferent, 
for  her  liferent  nse  allenarly,  and  to  the  child  or 
children  to  be  procreated  of  their  intended  mar- 
riage in  fee,  whom  failing  the  heirs  and  as- 
signees whomsoever  of  the  said  Walker  Wallace, 
all  and  sundry  lands  and  heritages,  goods  and 
gear,  debts  and  sums  of  money,  as  well  heritable 
as  moveable  (excepting  always  his  household  fur- 
niture of  every  description,  hereinafter  specially 
conveyed),  and  in  general  the  whole  means  and 
estate  at  present  belonging  to  him,  or  which  he 
may  afterwards  succeed  to,  or  which  may  pertain 
and  belong  to  him  at  the  time  of  his  death  in  any 
manner  of  way,  with  the  whole  writs  and  evidents 
of  said  estate,  grounds,  vouchers  and  instructions 
of  the  said  debts  themselves,  and  all  that  has  fol- 
lowed or  is  competent  to  follow  thereon;  and 
whatever  heritable  property  the  said  Walker  Wal- 
lace  may  conquest  or  acquire  during  the  subsist- 
ence of  his  said  intended  marriage,  he  obliges 
himself  to  take  the  titles  to  the  same  in  terms  of 
the  above  destination."  In  short,  it  is  a  convey- 
ance of  Dr  Wallace's  entire  estate  as  at  the  date 
of  his  death. 

Now,  the  effect  of  such  a  contract  as  this  is 
well  settled  by  a  series  of  decisions,  though  in 
point  of  form  it  is  an  absolute  conveyance ;  it  is 
in  reality  nothing  more  than  an  obligation,  which 
no  doubt  would  become  effectual  at  the  death  of 
the  granter,  but  during  his  lifetime  the  granter 
would  retain  the  right  of  absolutely  disposing  of 
his  whole  estate.  The  right  of  the  children 
under  such  a  deed  is  not  a,;tM  erediti;  it  is  a  right 
merely  of  obtaining  just  as  much  of  their  father's 
estate  as  he  may  happen  to  have  at  the  time  of 
his  death,  until  which  time  their  right  does  not 
arise.  Now,  that  is  the  only  portion  of  the  con- 
tract of  1853  with  which  we  are  interested  in  the 
present  case. 

But  in  1867  Dr  Wallace  entered  into  a  second 
marriage,  and  then  arose  the  obligation  contained 
in  his  second  marriage-contract,  which  is  in  these 
terms — "And  farther,  the  said  Walker  Wallace 
hereby  binds  and  obliges  himself  and  his  fore- 
saids to  provide  for  or  to  make  payment  to  tbe 
child  or  children  of  the  said  intended  marriage, 
and  their  lawful  issue,  of  such  a  sum  or  capital 
amount  as  the  means  at  his  disposal  shall  enable 
him  to  provide  or  to  pay  as  aforesaid,  regard 
being  had  always  to  the  rights  and  interests  of 
his  (^ildren  by  his  former  marriage,  and  to  the 
obligations  incumbent  on  him  by  the  contract  of 
marriage  entered  into  betwixt  him  and  his  former 
wife."  Now,  it  is  to  be  observed  that  this  obli- 
gation which  I  have  just  read  was  one  which  Dr 
Wallace  was  perfectlyentitled  to  undertake ;  howfar 
it  is  available  to  the  children  of  this  second  mnrri- 
age  is  the  question  which  we  have  now  to  consider. 

In  this  contract  the  lady's  estate  is  convfyed 
separately  to  trustees  by  words  of  present  con- 
veyance, and  is  vested  in  them,  so  that  by  this 
deed  the  children  of  the  second  marriage  had  a 
vested  right  in  their  mother's  estate.  Now,  let  as 
see  what  Dr  Wallace  did  in  fulfilment  of  the  obli- 
gations contained  in  his  second  marriage-contract. 
It  is  quite  settled  law  that  in  cases  such  as  this, 
in  spite  of  such  provisions  as  we  find  in  the  first 
marriage-contrnct,  the  husband  can  settle  a  por- 
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tion  of  his  estate  upon  the  wife  and  children  of 
the  second  marriage,  subject  however  to  these 
two  conditions,  first,  that  the  sum  so  settled  is  not 
excessive,  and  second,  that  there  is  no  other  fund 
extant  out  of  which  to  make  such  a  provision. 

The  question  here  then  comes  to  be,  as  there 
was  no  other  fund  out  of  which  the  father  conld 
make  a  provision  for  the  children  of  his  second 
marriage,  is  the  snm  which  the  father  has  pro- 
vided for  these  children  reasonable  in  the  oir- 
oomstanoes  ? 

In  dealing  with  such  a  matter  a  father  is  bound 
to  take  into  consideration  any  provision  which 
may  be  made  for  bis  children  over  and  above 
what  he  may  leave  to  them,  and  accordingly  in 
the  present  case  I  must  for  a  moment  advert  to 
the  rights  of  these  two  sets  of  children  apart  from 
what  they  may  claim  from  their  father. 

By  the  terms  of  the  first  marriage-contract  Miss 
Suody  provided  forsuch  children  as  might  be  bom 
of  her  intended  marriage  the  whole  of  her  estate 
which  she  had  or  might  succeed  to.  It  now  ap- 
pears that  these  children  are  entitled  by  the  will 
of  their  grandfather  Mr  Snody  to  a  sum  of  nearly 
£3000. 

Mr  Snody  did  not  die  until  1882,  while  the 
date  of  Dr  Wallace's  trust-disposition  is  18th 
November  1876,  but  there  can  be  no  doubt  that 
Dr  Wallace  knew  that  this  money  was  coming  to 
the  children  of  the  first  marriage,  and  he  was 
quite  entitled  to  take  this  circnmstaiioe  into  con- 
sideration when  he  was  making  a  provision  in  his 
settlement  for  the  children  of  the  second  mar- 
riage. Now,  the  children  of  the  second  marriage 
had,  by  the  terms  of  their  mother's  marriage- 
contract,  a  sum  of  £3000  settled  upon  them. 
Keeping,  then,  these  facts  in  view,  what  Dr  Wal- 
lace did  by  his  trust-disposition  was  just  this — 
after  making  proviaion  for  certain  special  lega- 
cies amounting  to  about  £700,  he  directed  bis 
trustees  to  divide  the  residue  into  two  parts,  one 
of  which  was  to  be  given  to  each  family. 

Now,  the  effect  of  this  was  to  provide  to  the 
children  of  the  first  marringe  the  sum  of  £3591, 
and  to  the  children  of  the  second  marriage  the 
sum  of  £2891,  which  is  just  the  other  half  less 
the  £700  of  special  legacies  bequeathed  to  the 
children  of  the  first  marriage. 

Now,  if  ,we  add  the  £3050  which  the  children 
of  the  second  marriage  were  entitled  to  through 
their  mother  we  shall  find  that  their  share  is  in 
all  £€941,  while  that  of  the  children  of  the  first 
marriage  is  £6191.  Now,  there  are  five  children 
of  the  second  and  only  two  surviving  of  the  first 
marriage,  so  that  in  any  view  the  result  comes  to 
be,  that  the  children  of  the  first  marriage  have  a 
decided  advantage  over  those  of  the  second  mar- 
riage. 

The  question  then  cornea  to  be,  whether  this 
provision  is  so  unreasonable  that  we  can  interfere 
to  disturb  it?  If  the  provision  to  one  of  the 
families  had  been  grossly  in  excess  of  that  to  the 
other,  then  the  Court  would  be  bound  to  correct 
what  bad  been  done,  but  can  that  be  said  to  be 
the  case  here  ?  I  think  not.  It  is  always  a  deli- 
cate and  difficult  matter  when  the  Oourt  feels 
itself  bound  to  interfere  with  a  father's  discretion 
in  such  a  matter,  and  certainly  the  present  is  not 
a  case  where  any  saoh  interference  would  be 
joatiflable. 

I  think,  therefore,  that  we  should  alter  the 
liord  Ordinary's  interlocutor,  and  carry  out  the 


provisions  of  Dr  Wallace's  settlement. 

LoBD  MuBE — I  am  of  the  same  opinion.  It  is 
well  settled  that  when  a  father  has  made  such 
provisions  as  we  find  in  this  first  marriage-con- 
tract in  favotir  of  the  children  of  Iiis  first  mar- 
riage he  can  nevertheless  encroach  on  these, 
subject  to  the  conditions  referred  to  by  your 
Lordship,  in  order  to  provide  for  the  children  of 
a  subsequent  marriage.  The  question  in  this 
case  therefore  really  comes  to  this,  Did  Dr  Wal- 
lace by  the  provisions  of  his  second  marriage- 
contract  exceed  his  powers  ?  I  do  not  think  he 
did,  and  that  being  so,  I  see  no  ground  for  our 
interference  in  the  present  case,  all  the  more 
as  I  agree  with  your  I.>ordship  in  thinking  that 
the  interference  of  courts  of  law  in  such  ques- 
tions is  a  matter  of  great  delicacy. 

Looking  at  the  terms  of  this  trust-deed,  it  is, 
I  think,  impossible  to  say  that  its  provisions  are 
either  unjust  or  unreasonable.  After  making 
provision  for  some  special  legacies  the  residue  is 
to  be  equally  divided  between  both  families,  an 
arrangement  which  Dr  Wallace  made  being  well 
aware  of  what  the  children  of  each  marriage  n  ere 
to  succeed  to  from  their  mothers'  estates. 

Upon  the  whole  matter  I  agree  with  your  Lord- 
ship. 

LoBD  SEAMn — The  law  applicable  to  this  case 
is  well  laid  down  by  Erskine,  iii.  8,  42,  where  he 
says — "  A  father  may,  notwithstanding  a  first 
marriage-contract,  settle,  by  a  second,  a  jointure 
upon  the  second  wife,  or  provisions  on  the  issue 
of  the  second  marriage,  which  will  be  effectual 
against  the  heir  of  the  first,  though  such  settle- 
ments or  provisions  should  encroach  on  the  sub- 
ject provided  to  him  by  his  mother's  prior  con- 
tract if  the  father  had  no  other  fund  out  of  which 
be  could  provide  the  said  wife  and  children ;" 
and  then  a  little  further  on  he  says — "Yet  he 
cannot,  without  control,  make  such  exorbitant 
settlements  upon  a  second  marriage  as  would  too 
much  encroach  upon  the  priorjMeredttt  acquired 
by  the  children  of  the  first ;  he  can  only  provide 
them  suitable  to  his  circumstances.  If  a  pro- 
vision be  not  exorbitant,  the  heirs  of  the  first 
marriage  are  liable  as  heirs  to  fulfil  that  rational 
settlement  made  by  the  father  upon  the  wife  and 
issue  of  the  second  marriage."  .... 

The  question  therefore  comes  to  be,  Whether 
the  provisions  here  can  be  called  exorbitant  or  not 
rational  in  the  circumstances,  and  when  we  look 
to  what  Dr  Wallace's  means  were  I  do  not  see 
how  these  provisions  can  be  called  either  the  one 
or  the  other. 

The  result  will  be  to  make  the  children  of  the 
first  family  in  a  somewhat  better  position  than 
those  of  the  second.  I  cannot  see  that  Dr 
Wallace  acted  in  any  way  unreasonably  in  what 
he  has  done,  or  that  there  is  any  room  for  our 
interference. 

LoBD  Adam,  who  was  absent  on  Oircnit  dniing 
the  discussion,  delivered  no  opinion. 

The  Oourt  recalled  the  interlocutor  of  the  Lord 
Ordinary,  sustained  the  defences,  and  assoilzied 
the  defenders. 

Counsel  for  Pursuers — Darling— Shav.  Agents 
—Snody  &  Asher,  S.S.C. 

Counsel  for  Defenders — Monay  —  SalTeMO. 
Agents — Drummond  &  Beid,  W.S. 
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Friday,  November  13. 

FIRST    DIVISION. 

[Lord  M'Laren,  Ordinary. 

ROSS  &  DUNCAN  V.  BAXTER  &  COMPANY  AND 

OTHKRS. 

Ship— Lien  for  Work  Done — Poisetiion. 

Held  (1)  that  engineers  might  have  such 
possession  of  a  ship,  though  she  was  lying  in 
a  public  harbour,  as  would  entitle  them  to  a 
right  of  lien  over  the  ship  for  work  done  and 
materials  supplied  in  fitting  in  her  engines ; 
bat  (2)  upon  the  construction  of  a  written 
agreement  between  the  shipowners  and  the 
engineers,  and  after  parole  evidence  had 
been  led,  that  the  engineers  had  not  had  the 
requisite  possession  of  the  ship,  and  there- 
fore had  no  right  of  lien. 

On  or  about  26th  January  1883  Messrs  D.  Bax- 
ter &  Company,  shipbuilders,  Sunderland,  entered 
into  a  contract  with  Messrs  Qroves,  Fenwick,  <t 
Company  to  build  for  them  a  screw-steamer,  the 
price  of  which  was  to  be  £18,100,  payable  in 
instalments. 

On  27th  Febinnry  1888  Messrs  Baxter  entered 
into  an  agreement  with  Messrs  Boss  &  Dunoan, 
engineers,  Glasgow,  by  which  the  latter  agreed 
to  make  and  fit  up  on  board  the  steamer  com- 
pound engines  and  boilers,  &e.,  as  per  specifi- 
cation. The  price  of  the  engines  was  fixed  at 
£4325,  payable  in  four  instalments. 

By  the  memorandum  of  agreement  it  was  pro- 
Tided —  "The  engines,  boilers,  &c.,  shall  be  held 
to  be  the  property  of  the  second  parties  [Boss  & 
Duncan]  until  the  full  price  is  paid  to  the  second 
parties  in  cash,  but  shall  be  subject  to  the  absolute 
lien  of  the  first  parties  thereon  for  all  moneys  or 
bills  paid  by  them  to  the  second  parties." 

By  the  speoiH cation  it  was,  inter  alia,  provided — 
"  The  vessel  to  be  brought  to  the  oraae  at  Leith 
for  the  purpose  of  having  the  machinery  put  on 
board,  and  remaining  at  the  disposal  of  the 
engineers  for  that  purpose  for  the  necessary 
period.  Vessel  to  be  removed  by  shipbuilders 
after  receiving  her  machinery,  the  engineers  pro- 
viding men  to  work  the  machinery.  Vessel  to  be 
throughout  in  charge  of  the  shipbuilders." 

On  26th  December  1883  the  vessel,  which  was 
named  "The  Oreetlands,"  was  sent  to  Leith  in 
charge  of  a  master  (named  Dover)  appointed  by 
Messrs  Baxter,  and  placed  at  the  disposal  of 
Boss  &  Duncan  for  the  purpose  of  having  her 
engines  fitted  in.  The  evidence  in  regard  to  the 
possession  of  the  vessel  at  Leith  is  given  in  the 
opinions  of  the  Judges  infra. 

Messrs  Boss  &  Duncan  proceeded  to  fit  in  the 
engines,  and  had  almost  completed  the  work, 
when  on  2d  February  1884  Messrs  Baxter  be- 
came bankrupt.  At  that  date  the  bankrupts  had 
only  made  payment  of  £250  to  Messrs  Boss  & 
Duncan,  and  bad  failed  to  make  payment  of 
several  instalments  which  were  past  due. 

This  was  an  action  at  the  instance  of  Messrs 
Boss  &  Duncan  against  D.  Baxter  &  Company, 
the  shipbuilders,  and  the  trustees  on  their  bank- 
mpt  estate,  Messrs  Lambton  &  Company,  who 
had  made  advances  to  the  builders  on  the  security 
of  the  ship,  and  Messrs  Charlton  &  Johnson,  the 
repreaentatiTes  in  bankruptcy  of  thu  purulu>aen, 


Groves,  Fenwick,  &  Company.  The  action  con- 
cluded for  (1)  payment  of  the  sum  of  £4306,  Os. 
9d.,  being  the  price  of  the  engines  and  the  cost 
of  other  work  done  ;  (2)  declnrator  that  the  pur- 
suers had  a  valid  and  effectual  lien  or  retention 
over  the  "  Oreetlands  "  until  they  were  paid  the 
said  sum  of  £4306,  Os.  9d ;  and  (3)  declarator  that 
the  pursuers  were  entitled  to  sell  the  "  Oreet- 
lands" in  order  to  make  their  lien  or  right  of 
retention  effectual. 

The  pursuers  pleaded  that  in  virtue  of  their 
possession  of  the  ship  they  had  a  right  of  lien  or 
retention.  The  defenders  denied  that  the  pursuers 
ever  had  possession,  and,  leparatim,  averred  that  if 
they  ever  had  possession  they  had  parted  with  it. 

The  Lord  Ordinary  (M'LabenJ  on  2d  June 
1885  pronounced  this  interlocutor: — "Finds that 
the  pursuers  made  and  fitted  up  on  board  the 
steamship  'Oreetlands,'  presently  lying  in  the 
Edinburgh  Dock,  Leith,  tLe  compound  engines 
and  boilers,  &c.,  as  set  forth  in  the  record: 
Finds  that  the  pursuers  and  defenders  are 
mutually  interested  iu  the  said  steamship  'Oreet- 
lands, '  and  that  the  same  ought  to  be  sold  as  con- 
cluded for  in  the  libel,  end  the  price  thereof 
divided  between  the  pursuers  and  the  defenders 
in  proportion  to  the  amount  of  the  respective 
prices  of  the  hull  of  the  ship  and  of  the  said 
engines,  ko. :  Therefore  appoints  the  said  steam- 
ship 'Greetlands,"  as  she  presently  lies  in  the 
said  dock  at  Leith,  to  be  exposed  to  sale  by  pub- 
lic roup  after  due  advertisement,  on  a  day  to  be 
afterwards  fixed,  and  that  witliiu  the  rooms  of  the 
Chamber  of  Commerce,  Corn  Exchange,  Leith, 
at  an  upset  price  to  be  agreed  upon  by  the  pur- 
suers and  the  defenders,  David  Baxter  and  his 
trustee,  failing  such  agreement  at  suoh  upset 
price  as  shall  be  fixed  by  Mr  Christopher  Salvesen, 
shipbroker,  Leith,  to  whom  remits  for  that  pur- 
pose, the  proceeds  of  the  sale  to  be  lodged  in  the 
Clydesdale  Bank,  Limited,  on  a  deposit-receipt 
to  be  lodged  in  process,  taken  payable  to  abide 
the  orders  of  Court,  and  decerns:  Appoints  the 
pursuers  to  lodge  in  process  the  draft  articles  of 
roup  proposed  by  them  for  the  sale  of  the  vessel ; 
and  remits  to  George  Shield,  D.C.S.,  to  adjust 
the  same  with  the  parties,  and  to  report :  Finds 
the  defenders  entitled  to  expenses,  subject  to 
modification :  Appoints  an  account  of  these 
expenses  to  be  lodged ;  and  remits  the  same  to 
the  Auditor  to  tax  and  report :  Quoad  uUra 
assoilzies  the  defenders  from  the  conclusions  of 
the  action  :  Grants  leave  to  reclaim. 

"Opinion. —  .  .  .  If  there  had  been  no  agree- 
ment varying  the  pursuers'  right,  it  appears  to  me 
that,  according  to  custom  and  the  best  authorities 
in  our  law,  the  pursuers  would  have  had  a  clear 
right  of  lien  over  the  vessel  for  the  unpaid  price 
of  their  engines.  The  '  (Oreetlands '  was  sent 
down  from  the  Tyne  to  the  docks  at  Leith  for 
the  purpose  of  receiving  her  engines,  and  was 
then  delivered  over  to  the  pursuers  to  remain  in 
their  possession  until  the  fitting  of  the  engines 
was  completed.  I  attach  no  importance  to  the 
words  used,  or  the  circumstances  attending  the 
transfer  of  the  possession  of  the  ship.  The  right 
of  lien  is  a  right  arising  from  the  fact  of  posses- 
sion given  for  the  purpose  of  adding  to  the  value 
of  the  subject  by  the  application  of  labour  and 
material  to  its  repair  or  constmction ;  and  it 
would  be  an  unsatisfactory  state  of  the  law  if 
such  a  right  were  to  depend  on  the  expnssiona 
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used  by  tbe  foreman  or  repreaeiitatires  of  the 
reepective  parties  at  tbe  time  of  tbe  transfer. 
Xbeir  expressions  are  not  intended  to  settle  any- 
thing regarding  lien  ;  and  in  tbe  present  case 
neither  the  bnilders'  foreman  nor  tbe  engineers' 
foreman  had  authority  from  their  employers  to 
make  any  arrangement  on  that  snbject.  Bat 
they  had  anthority  respectively  to  give  and  to 
take  delivery  of  the  ship  for  the  purpose  speci- 
fied ;  and  it  is  this  delivery,  lawfully  given,  with 
the  execution  of  the  work  by  the  person  who  gets 
delivery,  which  rears  up  a  lien  such  as  is  claimed 
in  tbe  present  action. 

"la  the  argument  for  the  pursuers  I  was  not 
referred  to  the  clause  in  tbe  agreement  between 
the  shipbuilders  and  tbe  engineers  which  is  said 
to  alter  the  rights  of  the  latter.  But  the  defen- 
ders' counsel  rested  his  argument  mainly  on  this 
clause,  and  I  heard  the  pursuers'  counsel  in  reply 
on  this  point.  The  agreement  is  dated  27th  Feb- 
ruary 1883,  and  is  between  Baxter  &,  Company, 
the  shipbuilders,  first  parties,  and  the  pursuers 
Boss  &  Duncan,  the  second  parties.  The  mate- 
rial words  are :  '  Tbe  engines,  boilers,  Ac., 
shall  be  held  to  be  the  property  of  the  second 
parties  until  the  full  price  is  paid  to  the  second 
parties  in  cash,  but  shall  be  subject  to  the  abso- 
lute lien  of  the  first  parties  therein  for  all  moneys 
on  bills  paid  by  them  to  the  second  parties.'  If 
this  clause  is  to  receive  effect  according  to  its 
terms,  its  effect  is  to  extinguish  or  exclude  the 
pursnera'  lien  by  substituting  a  right  of  a  different 
description,  namely,  a  right  of  property. 

"  In  a  proper  case  of  hen  the  foundation  of  the 
right  is  that  an  addition  is  made  to  the  ship  for 
the  benefit  of  the  owners.  But  according  to  this 
agreement,  although  the  value  of  the  ship  is  in- 
creased by  the  addition  of  the  engines,  that  is 
not  an  addition  or  annexation  for  the  owners' 
benefit,  because  the  engines  are  to  remain  the 
property  of  the  maker  until  the  price  is  paid.  I 
cannot  understand  how  a  maker  can  have  a  lien 
over  anything  for  the  price  of  engines  which  are 
his  own  property  ;  and  therefore  if  this  is  an 
effective  agreement  it  is  an  agreement  excluding 
tbe  pursuers'  lien. 

"  Against  the  validity  or  efficacy  of  the  agree- 
ment it  may  be  said  that  marine  engines  are 
made  to  fit  the  ship  for  which  they  are  intended, 
and  that  after  they  are  fitted  tbey  become  by 
annexation  a  part  of  the  sbip.  In  this  sugges- 
tion I  concur  so  far,  that  I  think  that  the  ship 
and  engines  are  an  indivisible  subject,  and  that 
the  pursuers  would  not  be  entitled  to  reqiove  the 
engines  after  they  were  irrevocably  annexed  to 
tbe  ship.  For  obvious  reasons,  it  would  not  be 
for  the  pursuers'  advantage  that  this  should  be 
done.  But  here  the  annexation  of  the  engines 
to  the  ship  was  made  with  the  consent  of  the 
respective  owners,  and  upon  an  agreement  that 
each  should  retain  tbe  property  in  his  part  of  the 
indivisible  subject.  Ii  is  au  unusual  agreement, 
but  it  is  subject  to  any  legal  objection  ?  I  know 
of  none ;  and  the  result  of  my  opinion  is,  tbnt 
the  shipbuilder  and  the  engineer  become  pro 
iiidiviso  proprietors  to  the  extent  of  the  respective 
values  of  the  hull  and  the  engines,  but  that  the 
engineer  will  be  divested  by  accepting  the  price 
of  his  engine  according  to  the  agreement. 

"  The  case  is  furQier  complicated  by  the 
appearance  made  for  Lambton's  Bank,  who  had 
made  advances  to  the  builders  on  the  security  of 


the  ship ;  and  for  Charlton  &  Johnson,  the 
representatives  in  bankruptcy  of  the  purchasers. 
As  regards  Lambton's  Bank,  I  am  of  opinion 
that  the  security  granted  to  that  company  had 
no  further  effect  than  to  vest  in  them  aJL  the 
right  which  Baxter  A  Company,  the  shipbuilders, 
had  in  the  ship.  Baxter's  assignment  did  not, 
in  my  view,  create  a  security  over  the  engines 
or  their  value,  because  these  were  makers'  pro- 
perty, and  no  cedent  can  create  in  an  assignee 
a  right  of  property  which  he  himself  does  not 
possess.  As  regards  Charlton  &  Johnson,  it 
appears  that  their  constituent  granted  certain 
acceptances  for  the  price  of  the  ship,  which  were 
dishonoured,  and  they  can  have  no  claim  in  com- 
petition with  the  nnpaid  builders  and  engineers. 

"Mr  Strachan,  for  Lambton's  Bank,  did  not 
object  to  the  sale  of  tbe  vessel,  and  I  therefore 
propose  to  grant  decree  of  sale,  and  make  an 
order  for  the  division  of  the  price  between  the 
pursuers  and  the  defenders  in  the  proportions  of 
the  respective  prices  of  the  engines  and  hull. 

"  I  am  asked  by  pursuer's  counsel  to  note  that 
they  only  conclude  for  a  sale  of  the  ship  on  the 
footing  that  they  have  a  lien,  I  quite  understand 
that  such  is  their  position,  but  as  I  have  held  that 
the  ship  and  engines  constitute  an  indivisible 
subject,  and  as  the  builders'  creditors  are  not 
bound  to  engage  in  the  partnership  with  the 
makers  of  the  engines,  I  see  no  other  way  of 
explicating  the  rights  of  the  parties  except  through 
a  sale.  The  defenders  have  all  along  admitted 
that  there  ought  to  be  a  sale,  and  I  think  that  I 
ought  not  at  this  stage  to  allow  the  pursuers  to 
withdraw  their  conclusions  for  sale,  and  thus 
involve  the  case  in  farther  delay  by  compelling 
the  defenders  to  bring  a  new  action  of  division 
and  sale." 

Messrs  Boss  &  Duncan  reclaimed,  and  argued— 
All  parties  were  agreed  that  the  Lord  Ordinary's 
judgment  should  not  stand.  It  was  possible  to 
acquire  a  right  of  lien  over  a  ship  for  work  done, 
though  the  ship  was  in  a  public  harbour  and  had 
not  been  taken  into  a  private  dock.  The  dictum 
in  2  Bell's  Comm.  (7th  ed.)  93,  was  not  intended 
to  be  narrowed  by  Bell's  Frin.  sec.  1420,  nor  did 
the  ease  cited  support  the  narrow  view  of  the 
latter  dictum.  On  the  evidence  the'  possession 
necessary  to  confer  a  right  of  lien  had  been 
proved.  If  that  were  so,  there  was  nothing  in  the 
agreement  to  exclude  the  common  law  right  of 
lien — Wylie  di  Loehead  v.  Jfiieheil,  Febroaiy  17, 
1870,  8  Macph.  552  ;  Cooper  v.  Barr  <fc  Shearer, 
June  6,  1878, 11  Macph.  651,  rev.  2  K.  (H.  of  L.) 
14;  ex  parte  WUIoughby,  16  Oh.  Div.  604. 

Argaed  for  Baxter  A  Company — In  order  to 
confer  a  right  of  lien  there  must  be  full  and  ex- 
clusive possession,  which  could  not  be  obtained 
unless  the  vessel  was  taken  into  a  private  dock  or 
slip — Bell's  Prin.  sec  1420.  Further,  this  was 
not  the  kind  of  work  in  respect  of  which  a  right 
of  lien  existed ;  this  was  not  a  contract  for  repairs, 
but  for  completion  of  the  vesseL  Assuming  that 
there  could  be  a  right  of  lien,  there  had  not  been 
possession.  Moreover,  the  terms  of  the  agreement 
excluded  the  notion  of  the  pursuers  having  a  lien, 
because  it  was  stipulated  by  the  agreement  that 
Baxter  &  Company  should  have  a  lien  over  the 
engines  for  all  moneys  paid  to  the  pursuers,  and 
further,  that  the  engines,  &a.,  should  remain  the 
property  of  the  pursuers  until  the  full  price  had 
been  paid 


Digit 


zed  by  Google 


"Keaa  it  r  oncmn.  tc.,'] 
Nor.  IS,  188S.       J 


2%e  ScoUish  Law  Repvrter.—Fol.  XXIIl. 


125 


At  advising — 

LoBD  AsAifr— The  portraera  in  this  case  are 
mechanical  engineeis  in  Qlaagov.  The  defenders 
Baxter  &  Oompanj  are  sbiphnilders  in  Sander- 
land.  In  February  1883  they  contracted  vrith 
the  pursuers  to  fnrnish  and  fit  np  engines  and 
machinery  on  board  the  steamer  "Oreetlands" 
for  the  sum  of  £4325.  The  porsaers  have  fur- 
nished and  fitted  np  the  engines,  but  £250  only  of 
the  price  has  been  pnid,  and  the  main  object  of  this 
action  is  to  have  it  found  and  declared  that  the 
porsaers  have  a  lien  over  the  steamship  "Oreet- 
lands "  ontil  they  are  paid  the  snm  of  £4306,  Os. 
9d.,  being  the  amount  alleged  to  be  due  to  them 
for  engines  and  other  furnishings  supplied  to,  and 
for  work  done  in  and  upon,  that  steamship,  and 
that  they  are  entitled  to  sell  the  ship,  with  her 
engines,  fumisliings,  and  pertinents,  in  order  to 
make  their  rights  of  lieu  effectual 

The  Iiord  Ordinary  is  of  opinion  that  the  ship 
■vna  delivered  over  to  the  pursuers  to  remain  in 
their  possession  until  the  fitting  of  the  engines 
were  completed — but  he  holds  that  the  pursuers' 
right  of  lien  was  excluded  or  extinguished  by  the 
terms  of  their  contract  with  the  builders,  which 
substituted  a  right  of  a  different  description, 
namely,  a  right  of  property.  He  further  holds, 
that  tiie  ship  and  engines  constitute  an  indivis- 
ible subject,  of  whid^  the  shipbuilders  and  en- 
gineers are  pro  indivito  proprietors  to  the  extent 
of  the  respective  values  of  the  hull  and  engines 
— and  he  finds  that  the  pursuers  and  defenders 
are  mutually  interested  in  the  ship,  and  that  the 
same  ought  to  be  sold  as  concluded  for  in  the 
libel,  and  the  price  divided  between  the  pursuers 
and  defenders  in  proportion  to  the  amount  of 
the  respective  prices  of  the  hall  of  the  ship  and 
of  the  engines,  lliis  view  of  the  case  does  not 
appear  to  me  to  be  sound,  and  as  none  of  the 
parties  to  the  case  were  prepared  to  support  it,  I 
do  not  think  it  neoessary  to  dwell  upon  it. 

The  only  question  which  it  appears  to  me  to  be 
necessary  to  decide  is,  whether  the  ship  was  in 
point  of  fact  in  possession  of  the  engineers  when 
they  placed  the  engines  on  board  ?  If  the  fact 
were  so,  I  did  not  understand  the  defenders  to 
dispute  that  the  pursuers  had  the  right  of  lien 
clainied — if  the  fact  were  otherwise,  I  did  not 
understand  the  pursuers  to  dispute  that  their 
action  must  fail. 

Aa  bearing  on  this  question  it  is  necessary  to 
have  regard  to  the  terms  of  the  contract  for  the 
engines,  entered  into  between  the  engineeis  and 
ahipbniidets. 

It  is  contained  in  a  memorandum  of  agreement 
dated  29th  February  1883,  entered  into  between 
the  defenders  Messrs  Baxter  &,  Company  and  the 
parsuen. 

By  the  first  article  of  the  agreement  Baxter  & 
Company  agreed  to  pnrchase,  and  the  pursuers 
agreed  to  make  and  fit  up  on  board  Baxter  & 
(£«np«iy's  screw-steamers  Nob.  33  and  85,  two 
pain  of  compound  engines,  boilers,  &e.,  ench 
being  aa  per  specification  mutually  agreed  upon. 
This  action  hiu  reference  only  to  the  engines  for 
No.  33.  The  price  of  these  engines  was  £4325, 
and  was  to  bis  payable  in  four  instalments  as 
therein  specified. 

The  agreement  further  provided  as  follows — 
"The  engines,  boilers,  &&,  shall  be  held  to  be 
the  property  of  the  second  parties"  (the  parsuers), 
"bat  shall  be  mbject  to  ti>e  absolute  lien  of  the 


first  parties"  (the  defenders)  "  for  all  moneys  or 
bills  paid  by  them  to  the  second  parties." 

The  relative  specification  therein  referred  to 
contained  a  clause  in  the  following  terms — "The 
vessel  to  be  brought  to  the  crane  at  Leith  for  the 
purpose  of  having  the  machinery  put  on  board, 
and  remaining  at  the  disposal  of  the  engineers  for 
that  purpose  for  the  neoessary  period.  Vessel  to 
be  removed  by  shipbuilders  after  receiving  her 
machinery,  the  engineers  providing  men  to  work 
the  machinery.  Vessel  to  be  throughout  in  charge 
of  the  shipbuilders. " 

It  appears,  accordingly,  that  it  was  stipulated 
that  the  ship  should  remain  in  charge  of  the  ship- 
builders while  at  Leith  for  the  purpose  of  having 
the  machinery  put  on  board.  I  can  attach  no 
other  meaning  to  this  than  that  she  was  to  re- 
main in  the  possession  of  the  shipbuilders.  That 
this  is  so  is  confirmed  by  the  before-recited  clause 
of  the  agreement,  which  provides  that  the  engines 
and  boilers  should  be  subject  to  the  absolute  lien 
of  the  shipbuilders  therein  for  all  moneys  or  bills 
paid  by  them  to  the  engineers.  This  would  seem 
necessarily  to  imply  possession  on  the  part  of  the 
builders  in  order  to  give  rise  to  the  right  of  lien ; 
while  on  the  other  hand  the  provision  declaring 
that  the  engines  and  boilers  should  be  held  to  be 
the  property  of  the  engineers  until  the  full  price 
should  be  paid  to  them  would  have  been  unneces- 
sary if  the  engines  and  boilers  had  been  intended 
to  remain  in  their  own  possession  until  the  com- 
pletion of  the  contract  and  the  price  had  been 
paid. 

I  am  of  opinion,  therefore,  that  the  parties  in- 
tendedandoontiaoted  that  the  ship  should  remain 
in  possession  of  the  shipbuilders  while  the  machi- 
nery was  being  put  on  board  in  Leith. 

The  question  accordingly  apx>ears  to  me  to  be, 
whether  the  facts  and  oircumstaaoes  disclosed  in 
the  evidence  with  regard  to  the  actings  of  the 
parties  when  the  ship  was  at  Leith  receiving  her 
engines  are  consistent  with  her  having  remained 
in  the  possession  of  the  shipbuilders  as  provided  by 
the  contract,  or  whether  they  show  that  notwith- 
standing the  contract  the  ship  was  in  point  of 
fact  transferred  into  the  possession  of  the  engi- 
neers. 

The  facts  appear  to  be  that  the  ship  left  Sunder^ 
land  for  Leith  on  Monday  the  26th  December 
1883  in  charge  of  John  Morris,  the  shipbuilders' 
foreman  shipwright,  who  had  with  him  six  or 
seven  labouring  men,  and  Oeorge  Dover,  a  certi- 
ficated master.  ■  She  arrived  in  Leith  next  day, 
and  was  taken  to  a  berth  in  the  public  docks, 
which  had  been  secured  for  her  by  the  engineers, 
they  having  no  yard  of  their  own  in  Leith.  All 
the  men  immediately  returned  to  Sunderland 
except  Morris  and  Dover.  Next  dny,  Saturday 
the  27tb,  Morris  met  Thomson,  the  engineers' 
foreman,  and  took  him  on  board  the  ship.  They 
went  over  the  ship  together,  and  then  Morris  re- 
turned to  Sunderland  the  same  night.  Thomson 
also  left,  leaving  Dover  alone  on  board  the  ship. 

Thomson  returned  with  his  workmen  on  Mon- 
day morning,  and  proceeded  to  put  in  the  engines 
and  maohineiy.  They  came  in  the  morning  about 
six,  and  left  about  6*30,  the  usual  working  hours, 
leaving  no  one  on  board  except  Dover.  This 
continued  without  change  uotil  the  26th  January. 
Thomson  says— "Down  to  about  26th  January 
we  had  nobody  in  charge  at  night,  and  had 
nothing  to  do  with  the  ship  except  during  work- 
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ing  hours.  Dnring  that  period  if  Dover  was  not 
in  charge  of  the  ship  nobody  was  in  charge  of 
her." 

During  this  time  Thomson  had  the  ship  shifted 
twice — first  nnder  the  crane  to  get  the  heavy 
machinery  swung  on  board,  and  then  back  again — 
at  his  own  hand,  and  without  reference  to  Dover. 
This  is  founded  on  as  showing  that  the  sliip  was 
in  the  possession  of  the  engineers,  bat  by  the 
contract  the  ship  was  to  be  at  their  disposal  for 
the  purpose  of  baring  the  machinery  put  on 
board.  These  proceedings  in  no  way  called  for 
the  interference  of  Dover,  and  I  do  not  think  that 
the  fact  that  the  engineers  moved  about  the  ship 
as  they  required  for  the  purposes  of  the  contract 
was  at  all  inconsistent  with  her  still  remaining 
in  the  posseasion  of  the  builders. 

Certain  expressions,  such  as  "  I  leave  the  ship 
with  you,"  said  to  have  been  addressed  by  Morris 
to  Thomson,  are  founded  on  as  showing  that  the 
possession  of  the  ship  was  transferred  to  the 
engineers.  The  Lord  Ordinary  says — "I  attach 
no  importance  to  the  words  used,  or  the  oircmn- 
Atances  attending  the  transfer  of  the  ship.  The 
right  of  lien  is  a  right  attending  the  fact  of  pos- 
session given  for  the  purpose  of  adding  to  the 
value  of  the  subject  by  the  application  of  labour 
aud  material  to  its  repair  or  oonstruolion,  and  it 
would  be  an  unsatisfactory  state  of  the  law  if 
siioh  a  right  were  to  depend  on  the  expressions 
used  by  the  foreman  or  representatives  of  the 
respective  parties  at  the  time  of  the  transfer. 
Their  expressions  are  not  intended  to  settle  any- 
thing regarding  lien,  and  in  the  present  case 
neither  &e  builders'  foreman  nor  the  engineers' 
foreman  had  authority  from  their  employers  to 
make  any  anangment  on  that  subject"  So  far  I 
entirely  agree  with  the  Lord  Ordinary,  but  he 
goes  on  to  add— "But  they  had  authority  re- 
spectively to  give  and  to  take  delivery  of  the 
ship  for  the  purpose  specified ;"  and  here  I  differ 
from  him,  because  I  think  it  is  clear  that  Morris 
had  no  authority  to  put  the  engineers  in  posses- 
sion of  the  ship,  which  by  the  contract  was  clearly 
to  remain  with  the  builders. 

So  matters  continued  until  the  25th  of  January, 
when  the  engineers  put  a  man  on  board  on  their 
own  behalf.  This  was  objected  to  by  Dover,  but 
he  has  been  allowed  to  remain  on  board  ever 
since.  It  is  clear,  however,  that  if  the  engineers 
had  not  possession  of  the  vessel  before,  this  could 
not  give  them  possession. 

The  engineers'  work  seems  to  have  been  com- 
pleted about  the  13th  of  Febrtiary,  when  the 
workmen  left  the  ship,  leaving  this  man  on 
board, 

Dover  has  remained  on  board  of  the  ship  all 
along,  first  as  the  servant  and  on  behalf  of  the 
builders,  and,  after  their  bankruptcy  early  in 
February,  then  on  behalf  of,  first,  the  official 
receiver  on  their  estate,  and  then  of  the  trustee. 

Dover  has  been  continuouBly  on  board  the  ship 
night  and  day  since  she  left  Sunderland.  It  is 
said  he  was  there  merely  as  a  watchman  to  look 
after  some  loose  ropes  and  other  material  belong- 
ing to  the  builders,  and  that  his  being  there  did 
not  prevent  the  engineers  having  possession  of 
the  ship.  But  I  do  not  think  that  that  was  the 
character  in  which  he  was  there.  I  think  he  was 
the  man  put  in  charge  of  the  ship  by  the  builders 
in  terms  of  the  contract — in  other  words,  that  he 
was  in  possession  of  the  ship  on  their  behalf.     I 


think,  accordingly,  that  the  pursuers  never  had 
possession  of  the  ship,  and  consequently  never 
had  any  right  of  lien  over  her. 

LoBD  Shand— I  have  found  this  case  attended 
with  extreme  difficulty,  but  after  giving  it  the 
best  consideration  in  my  power,  I  have  arrived  at 
the  same  conclusion  as  Lord  Adam. 

We  had  an  argument  founded  on  the  circum- 
stance that  the  vessel  was  lying  in  a  public 
harbour,  and  that  argument  was  carried  the 
length  that  under  such  circumstances  the  engine- 
builders  could  not  acquire  a  right  of  Uan  over  her 
for  the  work  which  they  had  done. 

k.  passage.in  Mr  Bell's  Principles,  sec.  1420,  was 
founded  on  for  that  proposition,  but  I  am  quite 
unable  to  go  along  with  the  argument.  If  a  ship 
is  taken  into  a  private  yard  of  any  builder,  that 
circumstance  would  mt^e  it  very  clear  that  the 
ship  was  to  be  put  into  his  possession,  but  even  if 
the  ship  remains  in  a  roadstead  or  in  a  public  har- 
bour the  result  might  be  the  same.  If  the  captain 
or  the  crew  gave  up  possession  of  the  ship  to  the 
builders  or  to  their  men  for  the  purpose  of  the 
execution  of  work,  I  think  such  possession, 
though  given  in  a  public  harbour  or  roadstead, 
would  confer  a  corresponding  right  of  lien.  I 
do  not  therefore  attach  much  importance  to  the 
circumstance  that  the  vessel  was  in  the  harbour 
of  Lcith  while  the  work  was  being  done. 

The  question  however  is,  whether  possession  of 
the  vessel  was  taken  out  of  the  ship-builders,  and 
the  difficulty  I  feel  in  regard  to  that  arises  from 
this,  that  I  find  when  she  left  Newcastle  ready 
for  the  engines,  the  builders,  who  were  then  in 
possession,  told  the  master  who  was  put  in  charge 
of  the  vessel  to  hand  her  over  to  the  engineers. 
Then  when  the  vessel  came  to  Leith,  Morris  did 
tell  the  engineers  that  he  had  come  down  to  hand 
over  the  vessel,  and  he  did  so.  There  is  also  the 
evidence  of  these  who  took  over  the  vessel  to  the 
same  effect.  That  by  itself  certainly  presents  a 
strong  element  in  considering  who  was  in  posses- 
sion, and  whether  the  vessel  had  been  taken  over 
by  the  engineers.  But  though  the  terms  used  by 
Morris — and  they  were  so  used  with  the  authority 
of  the  shipbuilders,  which  makes  the  statement 
of  importance —are  so  strong,  yet  I  think  there  are 
countervailing  considerations  which  are  enough 
to  take  off  the  effect  of  that  evidence.  In  my 
opinion,  although  the  vessel  was  taken  over,  yet 
that,  I  think,  was  only  in  a  limited  sense.  The 
agreement  supports  that  view,  and  there  ia  this 
further  fact  to  snpport  the  argument,  that  there 
was  a  caretaker  on  board  from  the  time  the  vessel 
left  the  English  port  down  to  the  beginning  of 
this  dispute. 

When  the  agreement  was  entered  into  between 
the  parties  they  knew  that  the  engines  were  to  be 
put  on  board  at  Leith.  By  the  agreement  it  was 
stipulated  that  the  vessel  was  to  be  brought  to  the 
crane  at  Leith  "for  the  purpose  of  having  the 
machinery  put  on  board,  and  remaining  at  the 
disposal  of  the  engineers  for  that  purpose  for  the 
necessary  period. "  That  stipulation  eould  quite 
well  be  fulfilled  though  some-one  was  left  in 
charge.  The  specification  then  goes  on  to  provide. 
"  vessel  to  be  removed  by  shipbuilders  after 
receiving  her  machinery,"  and  it  oonolndes  with 
this  stipulation,  "vessel  to  be  throughout  in 
charge  of  the  shipbuilders." 

The  agreement  therefore  comes  to  this,  that 
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the  partiee  oontreoted  that  thongh  the  vegeel 
should  oome  to  Leith,  she  should  be  in  charge  of 
the  shipbuilders,  and  was  only  to  be  at  the  dis- 
posal of  the  engineers  for  the  parpose  of  putting 
in  the  engines.  There  is,  farther,  this  provision 
in  the  agreement — "The  engines,  boilers,  &c., 
shall  be  held  to  be  the  property  of  the  second 
parties  until  the  full  price  is  paid  to  the  second 
parties  in  cash,  but  shall  be  subject  to  the  absolute 
Uen  of  the  first  parties  thereon  for  all  moneys  or 
bills  paid  by  them  to  the  second  parties."  Mow, 
the  condition  of  such  a  lien  existing  in  favour  of 
the  shipbuilders  must  be  that  the  vessel  remained 
in  their  possession  while  the  work  was  beipg  per- 
formed. The  agreement  thus  throws  light  upon 
the  arrangement  which  was  made  when  the  vessel 
came  to  lieith.  When  she  came  to  Leith  a  person 
was  left  on  board  to  represent  the  owners  all  the 
time.  No  doubt  there  was  no  further  work  to  be 
done  until  the  engines  were  put  in,  and  it  is  said 
that  the  person  who  wag  left  only  looked  after 
some  ropes  and  loose  material  that  were  lying 
about  the  deck.  But  looking  at  the  evidence  it 
appears  to  me  that  the  fact  that  the  owners  had 
a  representative  on  board  is  safficieiit  to  show 
that  they  did  not  give  up  possession  of  the  vessel. 

I  think  this  view  is  corroborated  by  what  the 
owners  wrote  to  Dover,  their  representative, 
when  this  question  arose — "You  must  not,  how- 
ever, allow  any  person  to  enter  on  board  the  ship 
with  a  view  of  taking  possession  on  behalf  of 
Boss  &  Duncan,  tlie  engineers,  or  any  other  per- 
son." And  the  engineers  themselves  seem  to 
have  held  the  same  view,  for  they  sent  BoRS  to 
take  possession  on  their  behalf.  It  is,  moreover, 
not  unimportant  to  observe  the  terms  of  a  letter 
written  by  Messrs  Boss  &  Daucan  to  Boss  on  6th 
May  1884 — "The  engines,  boiler,  and  machinery 
of  the  '  Greetlands '  (whi(^  are  in  course  of  con- 
struction) are  ours  and  non-delivered,  and  we 
aathorise  you  to  continue  as  you  have  been  doing 
to  retain  possession  of  them  for  us. "  There  is 
no  indication  there  that  the  engineers  had  got 
possession  of  the  ship,  or  that  she  was  under  their 
oontroL 

On  the  whole  evidence  I  have  come  to  the  con- 
olnsion  that  the  ship  was  at  the  disposal  of  the 
engineers,  bnt  that  they  had  not  possession  of  her. 

I  must  farther  add,  with  reference  to  what  the 
Lord  Ordinary  has  said,  that  even  if  possession 
had  been  given  up  by  the  owners,  and  the  vessel 
had  been  taken  over  by  the  engineers,  I  could  not 
agree  with  his  Lordship's  opinion.  I  think  that 
the  dicumstance  that  they  had  expended  labour 
on  the  vessel  in  fitting  in  the  engines  would  have 
entitled  them  to  a  right  of  lien  over  or  retention 
nf  the  ship  in  security  of  their  claim  for  work 
done  and  materials  supplied  under  the  contract. 

LoBD  MuBS — I  am  of  the  same  opinion. 

This  action  is  laid  upon  the  right  of  lien  which 
the  pnrsneTS  allege  they  have,  and  there  is  a  con- 
clnsion  for  declarator  to  that  effect.  The  ques- 
tion whether  the  pursuers  have  that  right  depends 
upon  whether  the  pursuers  had  obtained  actual 
and  exclusive  possession  of  the  ship  during  the 
time  when  the  engines  were  being  fitted  in.  If 
such  possession  was  given,  then  the  claim  to  a 
right  of  lien  would  be  established  ;  if  possession 
was  not  given,  then  there  would  be  no  right  of 
lien.     That  is  a  question  of  fact. 

We  have,  however,  had  an  able  argument  on 


the  more  general  question,  whether  there  could  be 
such  a  right  of  Hen  unless  the  vessel  was  in  a 
private  dock?  On  that  point  we  were  referred  to 
various  authorities,  but  I  think  it  clear  that  there 
may  be  such  a  handing  over  even  of  a  vessel  in  a 
public  harbour,  as  to  confer  a  right  of  lien. 

Kow,  we  hav0  not  only  the  evidence  of  the 
parties,  but  also  the  terms  of  the  contract 
entered  into,  because  the  parties  were  not  in 
this  case  satisfied  to  depend  on  the  usual  rules  of 
law,  and  accordingly  put  their  arrangements  into 
writing.  There  is  appended  to  the  contract  a 
specification  in  which  it  is  expressly  stated  that 
when  the  vessel  arrived  at  Leith  she  was  to  be  at 
the  disposal  of  the  engineers  for  the  purpose  of 
putting  the  machinery  on  board,  but  that  the 
"vessel  was  to  be  throughout  in  charge  of  the 
shipbuilders."  Now,  if  there  was  no  more  evi- 
dence than  that,  I  think  this  agreement  provides 
that  the  engineers  were  not  to  get  possession  of 
the  ship.  But  further  I  think  that  the  oral 
evidence  quite  supports  this  view.  Dover,  who 
came  down  with  the  vessel,  holds  a  master's 
certificate,  and  he  explains  that  the  accounts  in 
connection  with  harbour  dnes  were  sent  to  him, 
and  that  be  was  entered  in  the  harbour  books  as 
master.  Morris  also  came  down  with  the  vessel, 
and  he  says  that  he  had  actual  oommsnd  of  her  ; 
bnt  one  thing  I  think  is  clear,  and  that  is  that 
Morris  left  the  vessel  after  she  had  been  at  Leith 
for  a  day,  and  that  after  that  Dover  had  entire 
charge.  There  is  this  in  Morris's  evidence: — 
"  On  the  occasion  of  my  first  visit  to  Leith,  Dover 
came  down  with  me  on  board  the  ship.  CO)  Do 
you  know  who  hod  given  him  his  instructions  ? 
— (A.)  I  believe  I  told  the  other  foreman  to  send 
for  Dover.  The  other  foreman,  who  is  my 
brother,  had  a  talk  with  me  about  it  Before 
leaving  Sunderland  I  told  Dover  that  he  had  to 
come  on  board  the  ship  to  go  down  to  Leith. 
(Q)  Was  that  all?— (A)  To  look  after  the  ship." 
And  then  in  reply  to  a  question  by  ttie  Court — 
"I  told  him  before  be  left  Sunderland  that  he 
was  to  remain  and  look  after  the  vessel  when 
she  was  lying  at  Leith."  That  is  Morris's  ac- 
count of  the  matter,  and  there  is  also  the  evi- 
dence of  Thomson,  Boss  &,  Duncan's  foreman, 
who  says — "When  Morris  went  away  on  the 
Saturday  I  left  the  ship  along  with  him.  I  ques- 
tion if  there  was  anybody  left  on  board  then. 
I  think  Dover  left  along  with  us.  (Q)  Did  he 
go  back  that  night— (A)  I  presume  he  did.  I 
cannot  say  who  was  in  charge  that  night,  but  I 
expect  it  would  be  Dover.  There  was  nobody 
there  on  the  part  of  our  firm.  My  men  went  to 
work  at  six  o'clock  in  the  morning.  I  went  with 
them  at  that  time,  and  left  with  them  about 
half-past  five  in  the  evening.  There  was  nobody 
in  charge  for  us  between  half-past  five  in  the 
evening  and  six  o'clock  in  the  morning.  Dover 
was  on  board."  That  evidence  is  quite  consis- 
tent with  Dover's  evidence,  and  also  with  the 
terms  of  the  specification.  On  the  question 
of  fact,  therefore,  I  come  to  the  conclusion  that 
there  was  no  transference  of  possession  sufficient 
to  give  a  lien. 

The  LoBD  Pbesidsnt  ooncnrred. 

The  Coart  dismissed  the  action  in  view  of  the 
possibility  of  the  pursuers  claiming  re-delivery  of 
the  engines. 
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— Oomrie  Thomson — Dickson.  Agents — David- 
son &  Syme,  W.S. 

Counsel  for  Lambton's  Bank — D.-F.  Balfour, 
Q.O. — Straehan.     Agents — Mack  &  Grant,  S.S.C. 

Connsel  for  Charlton  &  Johnson — Thorbnm — 
Moody  Stuart.  Agents— Auid  A Maodonald,  W.S. 


Saturday,  November  14. 

FIRST    DIVISION. 

[Sheriff  of  the  Lotliiaus 
and  Peebles. 

ROSS  V.  HAIK8TBNS. 
liankruptey—Cemo— Debtor »  Act  1880  (43  avd 
44  Viet.  e.  34),  tee.  7—A.S.  Anent  Processes  of 
Cetsio,  22<i  December  1882. 

Where  a  person  brought  a  process  of  cessio 
stating  that  he  had  no  estate  whatever,  and 
it  appeared  that  the  only  object  of  the  pro- 
cess was  to  get  rid  of  an  existing  debt,  the 
Court  held  that  the  application  was  an  abuse 
of  the  process,  and  should  be  refused. 
John  Fraser  Ross,  12  HopeStreet,  Edinburgh,  pre- 
sented a  petition  in  the  Sheriff  Court  at  Edinburgh 
praying  to  have  it  found  that  he  was  entitled  to  the 
benefit  of  the  prooessof  eeisio  bonorum,  that  decree 
should  be  granted  accordingly,  and  that  a  trus- 
tee should  be  appointed  to  manage  and  dispose  of 
his  estate  for  Iwhoof  of  his  creditors,  under  the 
Act  6  and  7  Will.  IV.  dap.  56,  the  Sherifi  Courts 
(Scotland)  Act  1876,  the  Debtors  (Scotland)  Act 
1880,  and  the  Bankruptcy  and  Cessio  (Scotland) 
Act  1882. 

The  petitioner  averred  that  he  was  insolvent, 
and  ready  to  surrender  his  whole  means  for  his 
creditors ;  that  upon  22d  September  1885  he  had 
received  a  duly  executed  charge  for  payment  of 
£23,  2s.  upon  an  extract-decree  from  the  Sheriff 
Court  of  the  Lothians  and  Peebles  at  the  instance 
of  Mrs  Mary  Rhind  or  Elston,  one  of  the  creditors 
called  as  defenders  to  the  preseut  action ;  that  the 
days  of  charge  had  expired  without  payment  of 
this  debt;  and  that  the  petitioner  was  notour 
bankrupt  under  the  Debtors  (Scotland)  Act  1880. 
James  M'Whir  Hairstens,  writer,  Dumfries, 
one  of  the  persons  called  as  creditors,  objected 
to  the  petition  being  granted,  on  the  grounds, 
inter  aUa,  that  the  debt  under  which  notour 
bankruptcy  was  alleged  to  have  been  constituted 
was  that  admittedly  of  a  half  aunt  to  the  peti- 
tioner, was  not  bona  fide  contracted,  and  had  ad- 
mittedly for  its  object  the  obtaining  of  a  discharge 
from  his  liabilities,  the  debtor  having  previously 
granted  a  trust-deed  for  behoof  of  bis  creditors 
while  he  was  carrying  on  business  in  Aberdeen  ; 
that  as  the  debtor  bad  acknowledged  in  his  state 
of  affairs  that  he  had  no  estate,  decree  of  cessio 
was  incompetent,  and  that  the  whole  proceedings 
were  very  suspicious.  'I'o  which  objections  the 
petitioner  repUed  that  the  debt  to  Mrs  Elston  was 
bona  fide  contracted  for  board,  lodgings,  and 
money  lent,  and  that  it  was  honestly  due. 
It  appeared  that  the  petitioner  had  in  October   ' 


1883  granted  a  trust  for  creditors  in  favour  of- 
certain  trustees,  one  of  whom  was  Mr  Hairstens. 
The  estate  was  realised  by  there  trustees,  and 
divided  among  the  creditors,  with  the  exception 
of  Mr  Hairstens,  who  refused  to  accept  a  dividend. 
Mr  Hairstens  was  agent  for  creditors  who  held 
securities  over  the  petitioner's  heritable  property, 
which  was  insufficient,  and  they  therefore  ranked 
for  the  deficiency,  but  with  regard  to  his  personal 
claim  Mr  Hairstens  intimated  inunediately  be- 
fore the  payment  of  the  dividend  that  be 
refused  to  rank.  It  also  appeared  that  in 
April  1885  the  petitioner  had  presented  a  petition 
for  cessio  in  the  Sheriff  Court  at  Aberdeen,  which 
bad  been  objected  to  by  Hairstens  and  been  re- 
fused. 

Upon  29th  October  1885  the  Sheriff-Substitute 
(Hai(ii.ton)  pronounced  the  following  interlocutor 
— "The  Sheriff-Substitute  having  resumed  con- 
sideration of  the  foregoing  petition  and  produc- 
tions, together  with  the  note  of  objections  and 
answers  thereto,  and  having  heard  parties'  pro- 
curators, Dismisses  the  petition :  Finds  the 
opposing  creditor  Mr  Hairstens  entitltd  to  £2,  28. 
sterling  of  modified  expenses,  and  decerns  for 
payment  to  the  said  Mr  Hairstens  or  his  agent. 

"  A^oie.  —The  Sheriff-Substitute  is  satiefled  that 
the  pursuer  has  presented  this  application,  not 
for  a  legitimate  purpose,  but  wilh  the  view  of 
getting  rid  of  Mr  Hairstens'  debt,  which  it  is 
plain  still  subsists,  Mr  Hairstens  having  refnsed 
to  accede  to  the  trust-deed  mentioned  in  the  pro- 
ceedings." 

The  pursuer  appealed  to  the  Court  of  Session, 
nud  argned-rNo  doubt  there  was,  as  stated  in  the 
application,  no  estate  to  divide,  but  it  was  no 
objection  to  the  application  for  the  benefit  of 
cessio  that  there  was  no  estate  to  divide  when 
there  was  notour  bankruptcy — See  Act  of  Sede- 
runt anent  cessios,  22d  December  1882.  If  in 
former  times  sequestration  cquld  be  obtained 
although  there  was  no  estate,  it  followed  that  a 
cessio  could  now  be  obtained  in  this  case.  In- 
deed, it  followed  a  fortiori,  seeing  that  this  was 
just  sequestration  applicable  to  small  estates. 
The  respondent  could  not  well  resist  the  applica- 
tion, as  it  was  he  who  had  divested  the  petitioner 
of  his  whole  estate.  His  sole  object  was  to  secure 
a  preference  for  his  debt,  and  to  keep  it  up  against 
the  debtor. 

Authority — Gardiner  v.  Woodtide,  June  24, 
1862,  24  D.  1135. 

Replied  for  the  respondent — The  application 
should  be  refused  ;  it  was  an  abuse  of  the  process 
of  cessio.  The  respondent  while  acting  as  trus- 
tee specially  reserved  his  private  claims.  The 
process  of  cessio  was  now  one  of  diitribuiion,  and 
in  the  absence  of  any  funds  in  the  present  case  it 
was  impossible  that  it  could  be  worked  out — 
Debtors  Act  1880  (43  and  44  Vict.  cap.  84) ;  Sheriff 
Court  Act  187(i  (39  and  40  Vict.  cap.  70),  sec.  26, 
sub-sec.  3. 

At  advising — 

LoBD  Pkesident — The  grotinds  upon  which  the 
Sheriff -Substitute  had  refused  this  application  are 
very  distinctly  stated  in  the  note  to  Us  interlocu- 
tor, and  arc,  that  he  is  satisfied  that  the  pursuer 
has  presented  this  application,  "not  foralegitimate 
purpose,  but  with  the  view  of  getting  lid  of  Mr 
Hairstens'  debt,  which  it  is  plain  still  subsists,  Hr 
Hairstens  having  refnsed  to  accede  to  the  trtnt- 
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deed  mentioned  in  the  proceedings.  I  think  that 
that  is  the  trne  yiew  of  this  case;  that  it  is  an 
attempted  abnse  of  the  process  of  oessio  for  an 
illegal  purpose;  and  I  am  therefore  for  adhering 
to  tiao  interloontor  appealed  against 

LoBD  MuBB  ooncnrred. 

I/WD  Shami>— I  must  say  that  I  have  not  mnch 
sympathy  with  the  petitioner  in  the  way  in  which 
he  lua  tried  to  deal  with  this  debt,  It  would 
have  been  mnch  better,  I  think,  if  he  had  raised 
an  action  of  declarator  to  have  it  fonnd  that  Mr 
Hairstens  had  accepted  of  the  offered  composi- 
tion and  was  bound  to  accept  payment.  I  have 
however  some  considerable  difficulty  in  concur- 
ling  with  your  Lordships  that  this  is  an  incompe- 
tent petition,  because  I  cannot  see  anything  im- 
proper or  dishouonrable  in  what  the  petitioner 
has  done,  and  I  do  not  think  that  it  is  a  very 
satisfactory  ground  for  throwing  out  this  process 
that  it  was  instituted  mainly  for  the  purpose  of 
getting  rid  of  Mr  Hairstens'  debt  In  the  process 
of  oessio  Mr  Hairstens  would  have  an  opportunity 
of  showing  whether  or  not  be  had  a  claim,  and  I 
cannot  see  that  there  is  anything  illegitimate  in 
that.  I  do  not  think  it  is  indispensable  in  order 
to  institute  a  process  of  cessio  that  the  debtor  has 
some  estate.  Under  the  old  law  farm  servants  and 
others  of  that  class,  who  used  constantly  to  take 
the  benefit  of  the  process,  frequently  had  noestate. 
Therefore  tiiat  circumstance  alone  would  not  stand 
in  the  way  of  the  application.  What  the  peti- 
tioner here  desires  is  his  discharge.  In  consider- 
ing his  application  two  questions  would  necessarily 
arise — Pirtt,  whether  Mr  Hairstens  had  any  claim 
•t  all  ?  If  the  debtor  could  show  that  he  had  not, 
then  that  would  end  the  matter.  But  if  the  debt 
was  held  to  be  subsisting,  then,  in  the  second  place, 
ita  merits  woold  fall  to  be  determined.  The  ques- 
tion here;  however,  is  one  of  competency,  and 
upon  the  whole  matter  I  must  say  that  I  have 
very  great  doubts  as  to  the  view  expressed  by  your 
IiordiSdups  that  this  is  not  a  competent  process. 

IioBl>  Adah — The  petitioner  has  lodged  a  state 
of  bis  affairs,  and  under  the  heading  of  assets 
there  is  the  word  "none."  In  these  circum- 
stances there  can  be  no  distribution  of  his  estates 
among  his  creditors.  Bat  it  has  been  said  that 
nnder  the  old  law,  before  the  abolition  of  im- 
prisonment for  debt,  it  was  a  common  thing  to 
apply  for  oessio,  even  when  the  applicant  had  no 
estate  to  distribute,  in  order  to  getrid  of  imprison- 
ment Now  I  am  not  to  be  taken  aa  admitting 
that  nnder  the  old  law  this  process  was  made 
nse  of  when  the  applicant  had  no  assets,  but  what 
I  say  is,  that  I  agree  with  your  Lordship  in  think- 
ing that  in  the  present  case  there  has  been  an 
abuse  of  the  process  of  cessio. 

The  Court  refused  the  appeal. 

Ck>unsel  for  Appellant — Strachan.  Agents — 
Uddle  A,  Lawson,  S.S.C. 

Coonsel  for  Bespondent — Jameson.  Agents— 
J.  *A.Harti0,aS.O. 


HIGH  OOUET  OF  JUSTICIARY. 


Monday,  November  16. 

(Before  Lord  Young.) 
H.M.  ADVOCATE  V.  BLAVEN  AND  OTHERS. 

Justieiary      Oases  —  Indieiment  —  lieletaneg  — 
iiodaB—Speeifleation. 

Panels  were   charged  with  assault  with 
intent  to   ravish^   and   also  with  culpable 
homicide.     The  charge  of  culpable  homicide 
was  to  tlie  effect  that  immediately  after  the 
assault  with  intent  to  ravish,  the  woman  who 
had  been  assaulted  having  risen  from  the 
ground  and  endeavoured  to  escape  by  run- 
ning  in   the  direction  of   a  precipice,   the 
panels,  all   and   each,  or  one  or  more  of 
them,  did  "  follow  after  and  pursue "  her 
to  or  near  the  edge  of  the  precipice,  and 
she    did,    "while  endeavouring    to  escape 
from"   their  pursuit,  fall   over  the  edge  of 
the  precipice  and  was  killed.     Oljeetim  re- 
pelled that   this   charge    was  irrelevant  in 
respect  that  no  felonious  intent  in  following 
after  and  pursuing  ffas  libelled,  and  that  it 
was  not  dearly  specified  that  the  falling 
over  the  precipice  was  the  consequence  of 
the  following  t^ter. 
Patrick  Slaven,  John  Williams,  and  Matthew 
Traill  were  indicted  in  the  High  Court  for  assault 
with  intent  to  ravish,  as  also  culpable  homicide. 
The    latter  offence   was  charged    as    follows — 
'^'Further,  time  above  libelled,  and  immediately 
after   the    assault  with   intent    to    ravish    her 
last  above  libelled,  the  said  Margaret  Lindsay 
Cunningham  having,  at    the    place  last  above 
libelled,  risen  from  the  ground,  and  endeavoured 
to  escape  from  yon  the  said  Patrick  Slaven,  John 
Williams,  and  Matthew  Traill,  or  one  or  more  of 
yon,  by  running  in  the  direction  of  the  Salisbury 
Craigs  after  mentioned,  you    the  said  Fatriok 
Slaven,  John  Williams,  and  Matthew.  Traill  did, 
then  and  there,  all  and  each  or  one  or  more  of 
you,  follow  after  and  pursue  the  said  Margaret 
Lindsay  Cunningham  to  or  near  to  the  edge  or 
brow  of  the  rocks  or  joraigs  commonly  called  or 
known  as  the  Salisbury  Craigs,  situated  in  the 
Queen's  Park  aforesaid,  and  the  said  Margaret 
Lindsay  or  Cunningham  did,  while  endeavouring 
to  escape  from  the  pursuit  of  yon  the  said  Patrick 
Slaven,  John  Williams,  and  Matthew  Traill,  or 
one  or  more  of  yon,  fall  over  the  edge  or  brow  of 
said  rocks  or  craigs  commonly  called  or  known 
as  tbe  Salisbury  Craigs,  on  to  the  ground  at  or 
near  the  road  or  path  in  the  said  Queen's  Park 
commonly  called  or  known  as  the  Radical  £oad, 
running  under  the  brow  of  the  said  Salisbury 
Craigs,  at  a  part  of  said  Badical  Boad  200  yards 
or  thereby  from  the  northern  termination  thereof, 
a  depth  of  140  feet  or  thereby,  by  all  which,  or 
part  thereof,  the  said  Margaret  Lindsay  Cunning- 
ham had  her  skull  and  pelvis  fractured,  and  re- 
ceived mortal  injuries,  whereof  she  immediately 
or  soon  thereafter  died,  and  was  thus  culpably 
bereaved  of  life  by  you  the  snid  Patrick  Slaven, 
John  Williams,  and  Matthew  Traill,  or  by  one  or 
more  of  yon. " 

MaoWati  for  Slaven  took  objection  to  the  rele- 
vancy of  this  charge — The  special  facta  averred 
did  not  amount  to  the  crime  charged  in   the 
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major  premise.  "  Following  after  "  a  person  was 
not  a  crime.  Perhaps  it  might  be  if  done  with 
felonious  intent,  but  ' '  wickedly  and  feloniously  " 
were  not  inserted  here.  The  language  used  was 
not  Buf&ciently  clear  and  unambiguous  to  describe 
a  criminal  intent— ^ctt,  8  Irv.  627.  (2)  There 
was  no  specification  that  the  girl's  falling  over  the 
cliff  was  the  consequence  of  the  following  after 
by  the  accused,  and  of  an  endeavour  on  her  part 
to  escape  from  the  pursuit  libelled.  It  was  left 
to  be  inferred,  first,  that  the  following  after  was 
an  illegal  act ;  and  secondly,  that  the  being  bereft 
of  life  was  a  consequence  of  the  following  after. 
The  Grown  might  prove  all  that  was  here  set 
forth,  and  yet  no  guilt  on  the  part  of  any  person 
be  shown.  This  was  the  true  and  only  test  of 
relevancy,  and  the  indictment  did  not  fulfil  it — 
Hume  on  Grimes,  i.  236. 

At  advising — 

LoBD  TouMO — I  do  not  think  it  necessary  to 
call  for  a  reply  from  the  Grown,  for  I  am  quite 
satisfied  of  the  relevancy  of  this  charge.  It  is 
simply  and  in  substance  this,  that  three  men 
having  in  a  lonely  place  assaulted  a  woman  in  the 
way  described,  and  she  having  managed  to  escape 
■80  far  from  them,  they  pursued  and  tried  to  over- 
take her,  and  while  she  was  endeavouring  to  escape, 
and  they  trying  to  overtake  her,  she  fell  over  the 
precipice  and  was  killed.  If  these  statements 
are  proved  I  should  not  think  it  clear  that  they 
did  not  amount  to  murder,  but  I  am  certainly  quite 
clear  that  they  do  amount  to  culpable  homicide, 
because  if  the  woman  met  her  death  in  endeav- 
ouring to  escape  from  the  assault  of  these  men, 
then  her  death  was  the  consequence  of  their  un- 
lawful and  violent  conduct  towards  her. 

The  Court  repelled  the  objection  and  found  the 
libel  relevant. 

The  jury,  as  the  result  of  the  evidence,  re- 
turned a  verdict  of  guilty  as  libelled,  and  the 
prisoners  were  each  sentenced  to  seven  years' 
penal  servitude. 

Oounsel  for  The  Grown — Lord  Adv.  Macdonald, 
Q.O. — Blair,  A. -D.    Agent— Crown  Agent. 
Counsel  for  Slaven — MacWatt.     Agent — 
Counsel  for  Williams — Craigie.     Agent — 
Counsel   for  Traill — A.   J  Young- Gardner. 
Agent — 


COURT  OF  SESSION. 


Tuesday,  September  29. 

OUTER     HOUSE. 

[Lord  Trayner,  Lord  Ordinary 
on  the  Bills. 

PAROCHIAL     BOARD     OF   CITY  PARISH  OF 

GLASGOW  V.  ASSESSOR   OF  RAILWAYS 

AND   CANALS. 

VcUvation  Cases— Public  Works— Taxes— Dedue- 
Uoru  AUowedfor  TenanVs  Taxes. 

Held  that  in  fixing  for  purposes  of  assess- 
ment the  annual  rent  of  works  belonging  to 
a  corporation  for  public  purposes,  and  from 
which  the  corporation  was  not  entitled  to 


make  a  profit,  a  proportion  only  of  the  taxes 

and  rates,  being  such  as  would  fairly  be 

charged  against  a  tenant,  might  be  allowed 

as  a  deduction. 

These  were  appeals  by  the  Inspector  of  Poor  of  the 

City  F  arish  of  Olasgow  against  valuations  made  by 

the  Assessor  of  Railways,  Slc,  of  the  Corporation 

Gasworks  and  the  Corporation  Waterworks. 

The  assessor  had  fixed  the  valuation  of  the 
latter  at  £113,188,  12a.  6d.  The  appellant  ob- 
jected, inter  aUa,  that  there  had  been  erroneously 
alloweid  deduction  of  the  whole  rates  and  taxes  in- 
stead of  one-half,  beingadeductionof  £S22h,  2s.  8d. 
instead  of  one-half  thereof,  £4612  lis.  4d. 

In  the  case  of  the  gasworks  it  was  in  like  manner 
objected  that  the  ssaessor  had  allowed  deduction 
of  the  whole  expenditure  for  taxes,  amounting  to 
£19,162,  7s.  6d.  instead  of  £9581,  3s.  9d.,  being 
half  thereof,  the  remaining  half  being  properly 
applicable,  as  he  contended,  to  the  Gas  Com- 
missioners as  owners  of  the  works.  Objection 
was  also  taken  to  a  deduction  of  £449,  13s.  2d. 
for  law  and  parliamentary  charges. 

Argued  for  appellant— The  deduction  here 
claimed  was  novel.  The  gross  rent,  deducting 
tenant's  profits,  ought  to  be  taken. 

Argued  for  respondent — The  diflSoulty  aro«« 
from  having  to  apply  an  assumed  tenancy  to  a 
case  in  which  the  assumed  tenant  had  to  under- 
take much  of  the  landlord's  duties  and  to  make 
no  profit.  The  deductions  allowed  were  fair  and 
reasonable. 

Authorities.— i)7y>t7tei(;A  Case,  L.E.,  2  Ex.  Div. 
49;  Dundee  Oat  Commission,  9  B.  1240;  Kirkieell, 
1881,  9  R.  1243;  Edinburgh  and  Olasgow  Baaaag 
Co.,  8  Macph.  229  ;  Dalbeattie  Case,  10  B.  23. 

The  Lord  Ordinary  on  the  Bills,  after  hearixtg 
oounsel,  pronounced  these  interlocutors : — 
Waterworla. 

"  Finds  that  in  fixing  the  annual  rent  or  value 
of  the  lands  and  heritages  in  question,  deduction  ' 
should  only  be  allowed  of  a  proportion  of  the 
rates  and  taxes  paid  in  respect  of  sach  heritages, 
being  the  proportion  payable  by  a  tenant :  Finds 
that  the  amount  to  be  now  deducted  in  respect 
of  such  proportion  of  rates  and  taxes  is  the  sum 
of  Four  thousand  six  hundred  and  twelve  pounds 
eleven  shillings  and  four  pence  sterling,  being 
one-half  of  the  whole  amount  of  the  rates  and 
taxes  paid  or  payable  in  respect  of  said  herit- 
ages: To  this  extent  and  effect  sustains  the 
appeal :  Quoad  ultra  dismisses  the  appeal  and 
remits  to  the  assessor  to  amend  the  valuation  in 
accordance  with  this  interlocutor. 

' '  Note.— It  was  argued  for  the  appellant  that 
the  assessor  had  erroneously  allowed  deduction  of 
the  whole  expenses  of  management  and  mainten- 
ance on  the  ground  (1)  that  a  proportion  at  least 
of  these  would  necessarily  fall  upon  the  landlord, 
and  (2)  that  in  valuing  heritages  the  gross  rental 
received  by  the  landlord  should  enter  the  valna- 
tion-roU  without  any  deduction  on  account  of  the 
expense  he  had  been  put  to  on  account  of  man- 
agement and  maintenance.  I  should  not  hesitate 
to  give  effect  to  this  argument  in  the  ordinary 
case  of  landlord  and  tenant.  But  this  is  not  the 
ordinary  case ;  it  is  the  case  of  landlord  and  ten- 
ant in  one  person  prohibited  from  making  any 
profit  by  his  enterprise  or  business.  In  these  oir- 
cumstanoes  there  is  considerable  difficulty  in 
reaching  the  standard  of  valuation  given  by  the 
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ValoAtion  Aot  viz.,  'the  rant  at  whioh,  one  year 
with  another,  snoh  land  and  heritages  might  in 
their  actnal  state  be  reasonably  expected  to  let 
from  year  to  year,'  It  is  not  impossible  however, 
to  apply  that  standard  to  the  present  case.  A 
tenant  wonld  scarcely  be  f  onnd  to  enter  upon  the 
works  in  qaestioo  at  a  loss  to  himself,  bnt  a  ten- 
ant might  be  found  to  carry  them  on  withont 
gain.  The  corporation  is  in  fact  its  own  tenant 
on  these  terms.  -  What  the  tenant  in  snoh  case 
ooald  reasonably  be  expected  to  give  as  rent  is 
jast  what  he  received  lees  the  rent  of  management 
and  maintenance,  and  what  the  tenant  p^d  and 
the  landlord  received  nnder  snch  an  agreement 
would  be  the  gross  rent.  I  agree  in  the  opinion  of 
Iiord  Fraser  and  Lord  yinnaur [ante,  voL  xxii. p.  1 0, 
and  p.  114]that  the  yearly  rentorvalneof  the  works 
in  question  is  the  inoome  derived  from  the  rates 
after  all  necessary  outlays  have  been  met.  Bates 
and  taxes,  however,  stand  in  a  different  position. 
Theae  are  imposed  on  landlord  and  tenant  in  a 
certain  proportion.  That  which  is  imposed  on, 
and  may  be  directly  recovered  from,  the  landlord 
as  such,  cannot  be  said  in  any  view  to  be  tenants' 
expenditure,  and  cannot,  in  myopinion,  be  allowed 
aa  a  deduction  from  gross  rent  I  have  allowed 
therefore  a  deduction — one-half  of  the  amount 
paid  or  payable  as  rates  or  taxes  in  respect  of 
the  heritages  in  qoestion,  the  assessor  informing 
me  that  that  is  the  amount  fairly  chargeable 
against  the  tenant " 

Chuteork*. 

•  •Finds  (first)  that  in  fixing  the  annual  rent 
or  value  of  the  lands  and  heritages  in  question 
deduction  should  only  be  allowed  of  a  propor- 
tion of  the  rates  and  taxes  paid  in  respect  of 
■nob  heritages,  being  the  proportion  payable  by 
a  tenant :  Finds  (second)  that  the  amount  to  be 
deducted  in  respect  of  such  proportion  of  rates 
and  taxes  is  the  sum  of  £14,871, 15s.  7d.  sterling, 
being  three-fourths  of  the  whole  amount  of  the 
rates  and  taxes  paid  or  payable  in  respect  of  said 
heritages:  Fin&  (third)  that  the  deduction  of 
£449,  ISs.  2d.  on  account  of  law  and  parlia- 
mentary charges  should  not  be  made ;  to  this 
extent  and  effect  sustains  the  appeal;  quoad  ultra 
dismisses  the  same,  and  remits  to  the  assessor  to 
amend  the  valuation  in  accordance  with  the 
interlocutor. 

"Jfote. — 'So  explanation  was  offered  as  to  the 
dicnmstances  under  which,  or  the  purpose  for 
which,  the  charge  for  law  and  parliamentary 
expenses  was  incurred;  prima  facie  these  are 
landlord's,  not  tenant's,  charges,  and  I  disnllow 
them  as  deductions  in  ascertaining  the  yearly 
rent  or  value  of  the  subjects  in  question.  As 
regards  the  other  deductions  which  form  the 
subject  of  appeal,  I  refer  to  the  note  appended 
to  my  interlocntor  on  the  appeal  relative  to  Olat- 
ffow  Waterwm-kt  [tupra],  adding  only  that  in  fixing 
the  amount  to  be  allowed  as  deduction  in  respect 
of  taxes  I  have  proceeded  on  the  information 
of  the  assessor,  who  had  satisfied  himself  that 
about  one-fourth  of  the  taxes  was  all  that  could 
be  regarded  as  the  landlord's  proportion." 

Oonnsel  for  Appellant— D.-F.  Balfour,  Q.O.— 
Diekaon.     Agents — W.  ft  J.  Bnmess,  W.S. 

Counsel  for  Assessor  —  Sol. -Gen.  Bobertson 
— O.  Waidlaw  Bamet.  Agents— Millar,  Bobson, 
k  Innes,  S.aO. 


Wednetday,  November  18. 

FIRST     DIVISION. 

[Lord  M'Laren,  Ordinary. 

WATT  V.  WILKIN. 

HuAand  and  Wife—BucettiUm — Courte^. 

Oourtesy  extends  only  to  so  much  of  the 
estate  as  the  wife  acquires  proKeptione  hctre- 
dUatit. 
Hutiband  and  Wife — Gourtety—  Oongvest. 

One  of  four  daughters  who  was  entitied, 
as  heir  of  provision  to  her  father,  to  one- 
fourth  of  a  heritable  estate,  succeeded  to  the 
whole  of  it  by  his  deed.    She  died  survived 
by  her  husband.     Held  that  his  right  of 
courtesy  extended  only  over  one-fourth  of 
the  heritage,  the  other  three-fourths  having 
come  to  her  by  deed,  and  therefore  being,  as 
conquest  not  subject  to  courtesy. 
James  Little,  writer  in  Annan,  and  his  spouse 
Mrs  Jane  Little,  by  mutual  disposition,  dated  11th 
August  1853,  bequeathed  to  their  daughter  Mrs 
Janet  Littie  or  Wilkin  and  the  children  of  her 
body  a  small  estate  called  Quysgill,  in  the  shire 
of  Dumfries.     The  testators  also  bequeathed  to 
their  daughter  Janet  and  to  their  other  three 
daughters,  equally  among  them  and  the  children 
of  their  bodies,  the  whole  of  the  rest  of  their 
means  and  estate,  including  certain  other  herit- 
able subjects  in  AJinan. 
James  Little  died  on  18th  November  1864. 
Thereafter  Mrs  Janet  Littie  or  Wilkin  took,  as 
disponee  under  the  said  mutual  disposition,  the 
Ouysgill  property  and  the  one-fourth  share  of 
the  other  heritable  subjects  in  Annan.     She  died 
intestate  in  November  1867,  survived  by  her  hus- 
band Herbert  Wilkin,  and  also  by  three  children, 
Alexander  Wilkin,  Mrs  Barbara  Wilkin  or  Watt, 
the  pursuer  of  this  action,  and  Thomas  Wilkin, 
the  defender,  each  of  whom  was  entitled  by  their 
grandfather's  settlement  to  one-third  of  the  pro- 
perties disponed  to  their  mother  as  heirs  of  pro- 
vision of  her. 

After  Mrs  Wilkin's  death  in  1867  her  husband 
Herbert  Wilkin  drew  the  rents  of  the  Ouysgill 
property  and  one-fourth  of  the  rents  of  the 
Annan  property,  and  continued  to  do  so  down- 
to  his  death  in  1877. 

By  will  he  left  his  whole  estate  to  his  son 
Thomas  Wilkin,  the  defender  of  this  action. 

The  present  action  of  count,  reckoning,  and 
payment  was  raised  by  Mrs  Barbara  Wi£in  or 
Watt,  as  an  individual,  and  as  executrix-daUve 
of  her  brother  Alexander  (who  died  in  February 
1879),  against  Thomas  Wilkin,  as  executor  of 
his  father  Herbert  Wilkin,  concluding  for  an 
accounting  of  Herbert  Wilkin's  intromissions 
with  the  rents  of  the  estate  of  Ouysgill  from 
1857,  the  date  of  his  wife's  death,  to  the  date 
of  his  own  death  in  1877,  in  order  that  the  pro- 
portion of  the  rents  due  to  the  pursuer,  and  as 
an  individual  and  as  executrix-dative,  might  be 
determined. 

The  pursuer  averred  that  though  her  father 
Herbert  Wilkin  drew  the  whole  rents  of  the  lands 
of  Ouysgill  after  his  wife's  death,  and  also  one- 
fourth  of  the  rents  of  the  Annan  property,  and 
appropriated  them  to  his  own  uses,  his  right  of 
courtesy  as  regarded  Ouysgill,  if  any  existed, 
extended    only    to    one  -  fourth    part   of    the 
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rents,  his  wife  haying  got  the  property  by 
singnlar  title,  and  her  interest,  in  iJie  event 
of  her  father  dying  intestate,  was  limited 
to  one-fourth  pro  iruUviso  of  the  said  snbjeots. 
The  pnrsner  farther  averred  that  she  and  her 
brother  Alexander  being,  from  and  by  their 
mother's  death  in  1867,  part-proprietors  of  Gays- 
gill,  were  entitled  as  snch  to  one-third  each  (or 
at  least  one-third  of  three-foorths)  of  the  rents, 
which  were  estimated  to  amount  to  £S0  x>Br 
annnm,  bnt  that  the  defender  refosed  to  acknow- 
ledge their  claim.  . 

The  defender  averred  that  the  share  of  estate 
that  Mrs  Wilkin  got  from  her  father  James  Little 
was  less  than  she  would  have  succeeded  to  if 
there  had  been  no  settlement ;  that  his  father 
Herbert  Wilkin  drew  the  rents  in  virtue  of  Hba 
courtesy  of  Scotland,  and  expended  a  large  sum 
in  the  maintenance  of  the  pursuer,  and  that  no 
sum  existed  with  reference  to  which  there  could 
be  any  accounting. 

The  pursuer  pleaded — "(1)  The  defender,  as 
executor  of  the  late  Herbert  Wilkin,  is  bound  to 
hold  just  ooont  and  reckoning  with  the  porsuers 
for  the  said  Herbert  Wilkin's  intromissions  with 
the  rente  of  the  said  Guysgill  subjects  from  23d 
November  1857  till  4th  April  1877,  and  to  make 
payment  to  them  of  two-thirds  of  three-fourths 
thereof,  with  interest  thereon  as  claimed,  with 
expenses.  (2)  The  late  Mrs  Wilkin  being  one  of 
four  co-heiresses,  and  having  taken  the  Guysgill 
snbjeots  by  singular  title,  the  said  Herbert  Wil- 
kin's courtesy  extended  only  to  one-fourth 
thereof,  being  the  share  in  which  bis  wife  -was 
alioquin  tueeetmra,  and  which  she  may  be  held 
to  have  acquired  prceeeptione  hcBreditati»." 

The  defender  pleaded— "(2)  The  late  Herbert 
Wilkin  having  been  entitled  to  the  rents  in  ques- 
tion by  virtue  of  the  courtesy  of  Scotland,  the 
defender  is  entitled  to  absolvitor." 

The  Lord  Ordinary  (M'Laben)  on  3d  June  1885 
pronounced  the  following  interlocutor  : — "Finds 
that  the  father  of  the  pursuer  and  the  defender 
was  only  entitled  to  courtesy  out  of  one-fourth 
pro  indiviio  of  his  wife's  estate,  and  that  the  por- 
saer  is  a  creditor  of  her  father's  representatives 
for  the  surplus  rents  of  her  mother's  property  not 
falling  within  said  right  of  courtesy :  Finds,  ac- 
cordingly, that  the  defender  is  liable  to  hold  count 
and  reckoning  with  the  pursuer,  as  concluded 
for,  and  appoints  him  to  lodge  an  account  of  his 
intromissions  in  ten  days. 

"  Opinion. — The  pursuer  Mrs  Watt  is  one  of 
the  three  children  of  Herbert  Wilkin  and  Janet 
Little,  his  spouse.  Alexander,  deceased,  and  the 
defender  Thomas,  are  the  two  other  children,  and 
the  pursuer  is  Alexander's  executrix.  The  three 
children  were  their  mother's  heirs  of  provision  in 
the  lands  of  Guysgill  and  others,  and  their  father 
(who  survived  his  wife,  bnt  is  since  deceased) 
drew  the  rents  of  this  small  property  during  his 
survirance  by  the  title  of  courtesy.  In  the  pre- 
sent action  the  pursuer  disputes  her  father's  right 
to  conrtesy,  and  claims  from  his  son  and  repre- 
sentative an  accounting  for  the  uplifted  rents. 
The  point  may  be  stated  in  a  sentence.  Janet 
Little,  the  mother,  was  one  of  four  daughters, 
aud  she  acquired  the  property  from  her  father  by 
deed.  She  might  have  served  hetself  heir-por- 
tioner  to  her  father  to  the  extent  of  one-fourth 
pro  inditito ;  but  as  regards  three-fourths  pro 
indivito  Janet  Little  had  no  title  whatever  except 


her  father's  disposition.  It  is  therefore  odn- 
tended  that  as  regards  three-fourths  of  the  pro- 
perty Janet  Little's  title  was  one  of  conquest, 
from  whioh  the  husband's  courtesy  is  excluded. 
I  am  of  opinion  that  this  oonolusion  is  well 
founded.  Courtesy  extends  only  to  so  much  of 
the  estate  as  the  wife  acquired  praeeptione  Juere- 
diiatil.  The  case  of  Primrote  and  the  other  cases 
cited  do  not,  and  indeed  could  not,  in  principle, 
put  the  right  of  courtesy  on  a  higher  platform. 
It  is  alleged  by  the  defender  that  James  Little, 
Janet's  father,  divided  his  heritable  property 
amongst  his  four  daughters  by  giving  separata 
snbjeots  to  each,  together  with  an  equalising  por- 
tion in  money.  The  fact  may  be  so,  but  in  my 
apprehension  it  is  a  fact  which  does  not  enter 
into  this  question.  James  Little  had  the  power 
of  excluding  or  restricting  the  conrtesy  in  express 
words.  Nothing  is  more  usual  in  testamentary 
gifts  to  daughters  than  a  clause  excluding  the 
husband's  rights.  Having  this  power,  James 
made  a  provision  to  his  daughter  Janet  in  a  form 
whioh  makes  the  greater  part  of  it  conquest,  and 
it  lies  with  the  defender,  the  party  setting  up  the 
title  of  courtesy,  to  show  cause  why  conrtesy 
shonld  come  out  of  an  inheritance  to  which  no 
such  right  is  attached  by  law.  He  cannot  found 
on  the  will  of  James  Little,  because  Mr  Little 
expressed  no  wish  on  the  subject,  and  he  oannot 
foimd  on  the  rule  of  law  if  my  opinion  on  this 
subject  is  correct.  I  must  therefore  find  tb« 
defender  liable  to  account  as  concluded  for." 

The  defender  reclaimed,  and  argued — That  Mrs 
Wilkin,  instead  of  getting  one-thinl  of  her  father's 
unwerriUu,  got  the  Guysgill  estate,  which  was 
less  in  value  than  her  proper  share  of  his  uniter- 
titat.  Her  husband  would  have  been  entitled  to 
courtesy  on  one-third  of  the  unirtertiUu,  and  was 
therefore  entitled  to  the  whole  rents  of  Guysgill, 
which  was  less  in  value  than  the  one-third.  The 
present  case  was  on  all-fours  with  that  of  Prim- 
rote,  M.,  App.,  voce  "Courtesy" — See  also  Hailes, 
vol.  i,  468.  The  true  test  in  courtesy  is  infeft- 
ment.  As  the  property  taken  by  disposition  was 
not  the  one  Mrs  Wilkin  would  have  succeeded 
to,  the  question  came  to  be,  Did  oourtesy  apply  ? 
and  this  the  case  of  Primrote  answered  in  the 
affirmative. 

Authorities— ZaiOMnv.  QUmour,  1709,  M.  3114 ; 
Eodge  v.  FroMir,  1709,  M.  3119;  Pafertony.  Ord, 
1781,  M.  3121;  Knight,  1786,  M.  8715;  Sand- 
ford,  vol.  ii.,  117  and  118;  Clinton  v.  Trefutit, 
December  18,  1869,  8  Macph.  370. 

Beplied  for  respondent — Prtmrote'i  case  only 
decided  that  when  there  was  a  subject  which 
might  be  served  to  by  a  daughter,  her  husband 
shotild  not  lose  his  right  of  oourtesy  to  the  lands 
truly  coming  to  her  prcBeeptione  hetretUtatii.  The 
husband  can  onlyget  conrtesy  on  the  lands  to  which 
his  wife  has  succeeded  prceeeptione  hasreditaixs.  It 
did  not  matter  how  the  title  was  made  up  if  the  sub- 
ject was  a  proper  lutreditae.  The  distinction  lay 
between  service  and  disposition.  Stair  (iL  16,  lo') 
Enid  courtesy  existed  where  there  was  a  proper 
proBceptio.  Guysgill  could  not  be  called  a  haredU 
tat,  as  Mrs  Wilkin  could  only  have  succeeded  db 
intettato  to  one-third ;  to  the  remaining  two-thirds 
she  succeeded  by  another  title  ;  therefore  to  the 
one-third  alone  courtesy  applied,  and  on  principle 
it  could  not  be  extended  further. 


At  advising- 
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LoBO  Pkbhiujmt — The  facts  of  this  case,  bo  far 
M  it  is  neoessary  to  refer  to  them,  are  as  follows: 
— The  late  James  Little,  writer  in  Annan,  had  fonr 
children,  all  daughters.  He  was  possessed  of  some 
heritable  property  which  would  hare  gone  to  his 
dai^fhters  as  heirs-portioners  had  he  not  left  a 
deed  of  settlement  by  which  he  conreyed  to  his 
daoghter  Mrs  Wilkin  (the  mother  of  the  pnrsner 
and  defender  here),  and  to  the  children  of  her 
body,  a  certain  subject  in  Damfriesshire  called 
OnysgilL  His  other  heritage  in  the  bnrgh  of 
Annan  he  conveyed  to  his  fonr  daughters  equally 
and  to  the  children  of  their  bodies. 

Mrs  Wilkin  on  her  father's  death  in  1851  was 
infeft  as  disponee  of  her  father  in  the  Gnysgill 
proper^,  and  in  one-fourth  of  the  other  snbjects. 
She  had  three  children,  the  present  pursuer  Mrs 
Watt,  the  defender  Thomas  Wilkin  who  wag  the 
yoaogest  son,  and  another  son  Alexander  who  died 
intestate  in  1879,  and  who  is  represented  by  the 
pnrsner  as  exaoatrix-datiro. 

Upon  the  death  of  Mrs  Wilkin  in  1857  her 
hosband,  who  survived  her,  drew  the  rents  of 
Gnysgill  and  one-fourth  of  the  rents  of  the  Annan 
property  as  in  virtue  of  the  title  of  courtesy,  and 
continued  to  do  so  down  to  the  date  of  his  death 
in  1877. 

He  left  his  entire  estate  to  the  defender,  who 
represents  him,  and  the  present  action  is  brought 
to  compel  the  defender  to  account  to  the  pnrsuer 
for  the  rents  thus  drawn  by  his  father. 

If  the  pursuer  had  demanded  two-thirds  of  the 
rents  of  the  entire  heritable  subjects  for  herself, 
and  as  representing  her  deceased  brother,  a  differ- 
ent question  would  have  arisen,  namely,  whether 
the  husband  of  Mrs  Wilkin  was  in  any  event 
entitled  by  courtesy  to  the  rents  of  the  property 
taken  by  his  wife  by  singular  title,  but  to  which 
she  was  alioqiUn  vieeettura,  on  which  question  I 
give  no  opinion.  For  the  pursuer  has  conceded 
by  her  first  and  second  pleas-in-law  that  the 
defender  is  entitled,  as  representing  his  father,  to 
a  certain  share  of  the  rents  of  these  lands,  and 
the  Lord  Ordinary  has  found  in  terms  of  these 
two  pleas-in-Iaw  to  the  following  effect,  namely , 
"  that  the  father  of  the  pursuer  and  the  defender 
was  only  entitled  to  courtesy  out  of  one-fourth 
pro  indiviao  of  his  wife's  estate,  and  that  the  pnr- 
sner is  a  creditor  of  her  father's  representatives 
for  the  surplus  rents  of  her  mother's  property  not 
falling  within  said  right  of  courtesy."  Kow,  in 
dealing  with  this  branch  of  the  law  I  adhere  to 
the  views  which  I  stated  in  I/ord  (Uinion't  case, 
that  all  qnestions  about  courtesy  depend  entirely 
on  artiiloial  mles  of  law  fixed  by  authority,  and 
that  it  is  inexpedient  insuch  cases  to  attempt  any 
exposition  of  legal  principles.  Lord  Kinlooh  in 
the  same  case  said  the  right  of  courtesy  * '  is  more 
completely,  than  can  be  said  in  most  other 
instances,  poiUM  juri».  It  is  governed  by  mles 
of  which  several  rest  on  little  better  footing  than 
that  it  has  been  so  fixed." 

The  Lord  Ordinary's  interlocutor  is  in  my 
Ofrinion  quite  supported  by  that  series  of  decisions 
irtii<di  makes  the  law  of  courtesy. 

Jxaam  Uvsm  and  Bhaxd  concurred. 

LoKD  AoiM,  who  was  absent  on  Cironit  when  the 
case  was  debated,  delivered  no  opinion. 

The  Court  adhered. 


Counsel    for    Pursuer  —  Mackintosh  —  Watt. 
Agent— David  Mihie,  8.S.O. 

Counsel   for   Defender — Darling.      Agents— 
Bruce  &  Kerr,  W.S. 


Wednesday,  November  18. 

FIRST    DIVISION. 

[Sheriff  of  Dumfries. 
DOUGAN  V.  M'CREDipS. 

Proeest— Appeal— A.8.,  lOth  March  ISTiy^Omii- 
tUm  to  liidge  Prinit  in  Due  Time—JReponing. 
Circumstances  in  which  the  Court  sent  an 
appeal  from  the  Sheriff  Court  to  the  roll  al- 
though the   appellant  bad  failed  to  lodge 
prints  within  fourteen  days  after  the  process 
had  been  received  by  the  Clerk  of  Court,  as 
required  by  sub-sec.  1  of  section  3  of  Act  of 
Sederunt,  March  10,  1870. 
This  was  an  appeal  from  the  Sheriff  Court  of 
Dumfries  and  Galloway  at   Stranraer,  and  the 
respondent  objected  to  its  being  sent  to  the  roll 
on  the  ground  that  the  appellant  had  failed  to 
print  and  box  the  note  of  appeal,  &o.,  timeonsly 
in  terms  of  the  Act  of  Sederunt,  lOtb  March  1870. 
The  appeal  was  taken  on  the  23d  October  1885, 
and  the  time  for  boxing  the  papers  in  the  appeal 
expired  on  the  6th  November  1886  without  their 
having  been  duly  boxed. 

A  note  was  presented  to  the  Conrt  on  the  14lh 
November  by  the  appellant  John  M'Credie  to 
be  reponed,  explaining  as  the  grounds  of  the 
delay  that  he  was  a  cattle-dealer,  and  that  in  the 
prosecution  of  his  business  he  had  to  attend 
markets  in  various  parts  of  the  country,  and  was 
frequently  away  from  his  home  for  a  considerable 
time ;  that  his  agent  had  written  and  telegraphed 
to  him  for  instructions  regarding  the  appeal,  but 
had  received  no  answer,  owing,  it  was  afterwards 
discovered,  to  his  never  having  received  either  the 
letter  or  the  telegram  ;  that  his  (the  appellant's) 
father  William  M'Credie  was  an  old  man  of  about 
90  years  of  age,  infirm,  and  unable  to  attend  to 
business ;  and  that  his  (the  appellant's)  agent  on 
receiving  no  answer  to  his  communications  sup- 
posed that  the  appeal  was  not  to  be  proceeded 
with,  and  thus  the  time  allowed  by  ttie  Act  of 
Sederunt  was  permitted  to  expire. 

Authorities— TfoU^  v.  R^  May  12,  1877,  4 
B.  714 ;  Sutherland  v.  Oreig,  November  8, 1880, 
8B.  41. 

The  Court  reponed  the  appellant  upon  pay- 
ment of  two  guineas  of  expenses. 

Counsel  for  Appellant— Orr.  Agents— Martin 
k  M'Glashan,  S.8.a. 

Counsel  for  Respondent — Dunsmore.  Agent 
— T.  Carmiobael,  S.S.O. 
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Wednesday,  November  18. 

FIRST    DIVISION. 

[Lord  Trayner,  Ordinary. 
M'KINLAT  V.  WILSON. 

Preteription,  Triennial — Aceount-Current—Sale* 
and  Purehaset — Oommisiion  Trantaetiont. 

Held,  in   an  action  for  payment  of  the 
balance  upon  an  acconnt,  that  a  series  of 
mixed    transactions    between    two    horse- 
dealers  embracing  sales  and  purchases  of 
hordes  and  other  goods  by  both  parties, 
pnrchases  of  horses  on  commission  by  the 
pnrsner  for  the  defender,  and  cash  trans- 
actions. Were  properly  stated  in  the  form  of 
an  acconnt-onrrent,  and  that  therefore  the 
triennial  prescription  did  not  apply. 
This  action  was  raised  in  the  Sheriff  Conrt  of  Sen- 
frewshire  at  Paisley  at  the  instance  of  Alexander 
M'Einlay,  horse-dealer,  Glasgow,  against  Archi- 
bald Wilson,  horse-dealer,  Btrathbnngo,  for  pay- 
ment of  the  snm  of  £912,  la.  9d.,  alleged  by  the 
pnrsner  to  be  dae  to  him  as  a  balance  on  certain 
transactions. 

The  pursuer  averred — "The  pnrgaer  is  a  dealer 
in  horses,  and  executes  commissions  for  the  sale 
and  purchase  of  horses,  and  in  that  capacity  he 
was  employed  by  the  defender,  who  is  also  a 
dealer  in  horses,  to  purchase  and  sell  for  him  a 
large  nnmber  of  horses,  and  the  defender  also 
purchased  from  pnrsner  and  got  delivery  of  a 
nnmber  of  horses,  the  particulars  of  which,  as 
well  as  certain  disbursements  made,  and  of  snms 
paid  to  the  defender  in  connection  therewith,  are 
set  forth  in  an  acoonnt-onxrent  between  the  pur- 
suer and  defender,  commencing  80th  Maroh  1876 
and  ending  5th  October  1880." 

llie  defender  admitted  "that  the  pnrsner  and 
defender  had  snndry  transactions  in  horses  be- 
tween Maroh  1876  and  April  1880,  in  which  the 
defender  purchased  horses  from  the  pnrsner,  and 
the  pnrsner  sold  horses  for  the  defender, "  but 
denied  that  any  balance  was  owing. 

The  last  item  of  charge  in  the  acconnt  was 
dated  7th  September  1880,  and  the  action  was 
raised  on  29th  September  1883. 

The  defender's  first  plea-in-law  was  that  the 
aceonnt  bad  undergone  the  triennial  presorip- 
tion. 

The  following  are  specimens  of  the  account 
sued  upon : — 
1876.  Dr. 

Aog.     4  To  Bay  Horse 


„  ,,  Waggonette 
8    ,,  Ohes.  Horse 

Sept  18  „  Bay  ,, 

♦>  »»    i»  »• 

2o   ,,     ,,  ,, 

Oct.    11   „     ,,  „ 

14  ,,  Ghes.  „ 

Nov.    3  „  Bay  „ 

20  „  Brown  ., 

22  „  Grey  „ 

Deo.    6  „  Ches.  ,, 

11   „  Brown  „ 

19   ,,        ,,  „ 


£64 
.  64 
.  80 
.  68 
.  67 
.    66 


39  10 
58    0 


46 
48 
22 
66 
65 
66 
86 


1877. 
Jan.  16 
80 

Peby.2 

1877. 

Feby.28 

Mar.    8 

14 

»i 
29 
14 

April  5 
14 

May  1 
16 
23 

Jane  8 
22 

July  10 
14 
28 

Aug.  4 
10 

Sept.  24 

Oct.  10 

1877. 
Oct.     6 
10 


To  Brown  Horse 
..  Bay 

„  Grey       „ 
•>  Bay  „ 

Cr. 
By  Ches.  Horse 
II   Bay        „ 
„   Brown   ,, 

II        II        II 
,,   Cash 


„   Brown   ,, 
,,   Cash 


17 


4 

10 

1878. 

Aug.  31 

Sept.  23 

28 

Oct.     9 

30 
Nov.   1 

15 
1879. 
Jan.  22 

25 


,,  Brown   „ 

„  Cash 
II      II 

,,  Ches.      ,, 

,,  Cash 

..  Bay 

,,  Cash 

,,  26  Horses 

Dr. 
To  Harness    . 

„  D.  &  D.  M'CoU' 

„  Black  Horse 

„  Ches.      „ 

II  Bay 

,,  Brown   ., 

,,  Black     ,, 

„  White     „ 

II  Bay        „ 

„  Brown   „ 

CV. 
By  Brown  Horse 
,,   Cash 

II      II 

11   Brown  Mare 
,1   13  Horses  . 
„  Brown  Horse 


I,  Bay 
,,  Cash 


.£70  0  0 

.   40  0  0 

.   70  0  0 

.   38  0  0 


£36  0  0 
.  36  10  0 
.  45  0 
.  48  0 
.     3  15 

130    0 
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,  66 
,   60 


.  60 

.  88 

.  35 

.  60 

.  49 

.  50 

.  54    0 

.  50    0 
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'a  account 


£4 
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.  86 
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.  28 
.  12 
.  4 
.  4 
.  46 
.   38 

£  .57 
160 
.  70 
.  65 
229 
.  8 
.  13 
.    CO 

.    45 
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0 
0 
0 
0 

16 
0 

10 
0 

0 
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0 
0 
0 
0 
0 
0 
0 


0 

0 

0 

60    0    0 
60    0     0 

0 

0 

0 

0 

0 

0 


0 

8 
15 

0 
12 
12 

0 

0 

0 

6    6 


The  Sheriff-Substitute  (Cowam)  on  30th  Octo- 
ber 1883  repelled  the  first  plea-in-law  for  th« 
defender. 

"  Note.— The  Sheriff-Substitute  is  of  opinion, 
OB  the  authority  of  the  case  of  M'Kitday,  Decem- 
berll,  1851, 14  D.  162,  that  thetransactions  between 
the  parties  set  forth  in  the  account  annexed  to  the 
petition  do  not  fall  within  the  <da88  of  cases  to 
which  the  triennial  prescription  applies." 

On  appeal  the  Sheriff  (MoNOBBn'}  on  29th 
November  1888  appointed  the  porsaer  "to  lodge 
a  minute  within  six  days,  stating  therein  specifi- 
cally which  of  the  items  in  the  account  sued  on 
represent  the  price  of  (1)  horses  or  goods  pni^ 
chased  or  sold  by  him  for  the  defender  on  oom- 
mission ;  (2)  horses  or  goods  sold  by  him  to  the 
defender." 

The  pursuer  in  obedience  to  this  order  lodged 
a  minute  in  which  certain  entries  on  the  debit 
side  of  the  acconnt  were  speoifled  to  ba  siIm  by 
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the  poisner  to  the  defender,  and  certain  entries 
on  the  oredit  side  of  the  aocoant  were  specified 
to  be  purchases  by  the  pnrsner  from  the  defender. 
The  porsoer  farther  stated  that  the  other  items, 
except  two  cross  entries  and  the  cash  payments 
and  diabnrsements,  were  all  commission  trans- 
actions, and  that  ont  of  214  transactions  69  were 
sales  or  purchases,  and  145  were  commission  trans- 
actions. 

The  defender  in  his  answers  to  this  minnte 
denied  "  that  any  of  the  horses  or  goods  entered 
against  him  on  the  debit  side  of  the  account  sued 
on  were  commission  transactions  between  the 
pursuer  and  the  defender ;  on  the  contrary,  the 
whole  items  applicable  to  horses  and  goods  en- 
tered on  the  debit  side  of  the  account  against  the 
defender  were  simple  sales  by  the  pursuer  to  the 
defender  as  seller  and  purchaser  only ;  and  the 
whole  of  the  items  entered  on  the  credit  side  of 
said  account,  so  far  as  applicable  to  horses  or 
goods,  were  direct  sales  by  the  defender  as  seller 
to  the  pursuer  as  purchaser." 

The  Sherifi  on  14th  December  1888  recalled 
the  interlocutor  appealed  against,  and  allowed 
both  parties  a  proof  of  their  averments  on  record, 
aa  explained  by  the  minute  and  answers. 

'^Note. —  ...  It  appears  to  the  Sheriff  that 
before  it  can  be  decided  whether  the  trien- 
nial prescription  applies  or  not  there  must  be 
evidence  or  admissions  as  to  the  course  of  deal- 
ing between  the  parties.  If  the  sales  by  the 
pursuer  to  the  defender  were  merely  incidental 
or  accessory  to  the  commission  business  it  may 
be  that  prescription  does  not  apply — Boyet'  Trtu- 
tee$  T.  EamiUon,  June  30,  1829,  F.O.,  and  7  S. 
815 

"Again,  if  the  transactions  are  proved  to  have 
been  all  sales  and  not  commission  transactions, 
prescription  probably  will  apply,  and  it  may  be 
necessary  after  all  to  discai^  the  proof  now 
allowed.  The  Sheriff  is  consoions  of  the  incon- 
venienoe  of  allowing  a  proof  prout  dejure  before 
answer  on  the  defender's  first  plea,  which  goes 
to  the  competency  of  such  proof.  But  he  con- 
ceiree  that  he  has  no  alternative.  There  is 
authority  for  taking  such  a  oowme— Little  v. 
Smith,  8  D.  265;  Dickson  on  Evidence,  sec. 
1938,  2  Mackay,  20 ;  and  the  opinion  of  Lords 
Deas  and  Mure  in  Simpton  t.  Bteaart,  2  B.  675- 
676." 

The  defender  appealed  to  the  Court  of  Ses- 
sion. 

On  9tb  Febmary  1884  the  Court  allowed  the 
pnrsaer  to  amend  his  condescendence  and  to 
lodge  new  accounts. 

The  pnrsaer  added  to  his  condescendence  the 
following  statement  —  "With  the  said  account- 
current,  which  embraces  all  the  transactions 
between  pcurties,  the  pnrsaer  produces  an  account 
of  his  sales  to  and  purchases  from  the  defender, 
and  also  an  account  of  the  sales  and  purchases 
made  by  him  for  the  defender  on  commission. 
The  ieraa  on  which,  as  arranged,  the  pursuer 
purchased  for  the  defender  were  that  a  commis- 
sion of  £2  should  be  allowed  for  each  transaction 
in  addition  to  the  expenses  of  freight  or  carriage 
and  ke«p.  In  the  case  of  sales,  a  reasonable 
allowance  was  to  be  made  to  meet  commission 
and  charges.  A  few  transactions  were  carried 
Uiioagh  nnder  an  express  arrangement  that  the 
pralltfs  should  be  divided  between  the  pursuer  and 
d0f6nd6r. 


On  12th  July  1884  the  Court  pronounced  this 
interlocutor — ''Having  resumed  consideration  of 
the  appeal  and  record  as  amended,  Adhere  to  the 
interlocutor  of  the  Sheriff  of  14th  December  1883 ; 
the  proof  to  apply  to  the  record  as  amended,  and 
nnder  reservation  of  the  question  whether  the 
defender's  plea  of  triennial  prescription  applies 
in  whole  or  in  part  to  the  pursuer's  claim  as 
amended,  and  remit  to  Lord  Adam,  Ordinary,  to 
proceed  as  accords,"  &o. 

The  proof  was  taken  by  Lord  Trayner,  from 
which  the  following  facts  appeared — Between 
March  1876  and  the  autumn  of  1880  the  pursuer 
had  a  great  many  dealings  with  the  defender 
involving  large  sums  of  money.  Some  of  these 
transactions  were  sales  of  horses  by  the  pursuer 
to  the  defender,  and  others  sales  by  the  defender 
to  the  pursuer.  The  pursuer  also  bought  horses 
for  and  sold  horses  to  the  defender  on  commission. 
There  was  also  an  agreement  between  the  parties 
that  horses  bought  in  Ireland  by  the  pursuer 
might  be  selected  while  on  board  ship  by  the 
defender,  who  was  to  pay  for  them  to  the  pur- 
suer the  price  paid  for  them  in  Ireland,  with 
expenses,  and  £2  for  commission  added.  The 
account  sued  for  was  a  general  account,  embrac- 
ing the  whole  transactions  within  the  said  period. 

The  pursuer  deponed — "Therewere  caseswhere 
I  had  horses  in  my  possession  for  some  time,  and 
sold  them  on  commission  to  defender,  but  in  most 
of  the  cases  the  defender  got  the  horses  that  were 
sold  on  commission  on  the  day  I  received  them. 
(Q)  If  it  was  a  purchase  by  you  for  defender,  why 
did  you  not  hand  over  the  horse  at  once  ? — ^A)  I 
might  not  have  bought  it  for  him.  I  did  not  buy 
horses  specially  for  him,  but  when  he  came  into 
my  yard  he  bad  his  choice  of  my  stock.  It  was 
not  special  orders  that  I  acted  upon  in  buying 
horses  for  him ;  he  just  told  me  the  kind  of 
horses  he  wanted,  and  he  came  to  the  yard  and 
selected  the  horses  he  wished.  ...  I  do  not 
say  that  I  bought  any  special  horses  for  the  de- 
fender. He  gave  me  a  general  indication  of  the 
kind  of  horses  he  wanted,  and  he  came  to  my 
place  and  took  any  horses  he  liked."  In  regard 
to  other  cases  there  was  an  arrangement  to  divide 
the  profits  made  upon  horses  bought  and  sold. 

On  18th  March  1885  the  Lord  Ordinary  (Tiut- 
nsb)  pronounced  this  interlocutor : — "  Finds  that 
the  sum  sued  for  is  the  balance  of  an  account  for 
goods  sold  and  delivered  by  the  pursuer  to  the 
defender ;  and  that  said  account  has  undergone 
the  triennial  prescription  :  Sustains  the  first  plea- 
in-law  for  the  defender :  Finds  that  the  pursuer 
has  not  proved  hdbili  modo  either  the  constitution 
or  resting-owing  of  the  debt  sued  for :  Therefore 
assoilzies  the  defender  from  the  condusions  of 
the  summons. 

"  Opinion. — The  pursuer  sues  in  this  action  for 
payment  of  the  bahmce  of  an  account  amounting 
to  £912,  7b.  9d.  The  last  item  of  charge  in  that 
account  is  dated  7th  September  1880,  and  the 
action  not  having  been  raised  until  29th  beptem- 
ber  1883,  the  defender  pleads  in  defence  the  tri- 
ennial prescription. 

"Whether  that  defence  can  be  sustained 
depends  upon  the  nature  of  the  account  sued  for. 
The  pursuer  represents  bis  claim  as  the  balance  of 
an  account  incurred  (1^  in  transactions  of  pur- 
chase and  sale  between  him  and  the  defender, 
and  (2)  transactions  in  which  the  pursuer  acted 
as  agent  for  the  defender,  and  bought  horses  for 
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him  on  eommisrion.  In  reference  to  the  latter 
class  of  transactions,  the  pursuer  in  the  account 
saed  for  charges  the  defender  with  the  price  of 
the  horses  bought  plus  the  commission  and  ex- 
penses attending  each  transaction.  The  defender, 
on  the  other  hand,  avers  that  the  pursuer  did  not 
in  any  cose  act  as  his  a^ent— that  the  pursner 
never  made  any  purchases  for  him  on  commission 
— and  that  the  whole  transactions  which  took 
place  between  them  were  transactions  of  purchase 
and  sale.  If  the  defender's  averments  were  cor- 
rect, the  triennial  prescription  is  applicable,  for 
in  that  case  the  sum  sued  for  would  be  the  bal- 
ance of  an  account  for  goods  sold  and  delivered ; 
but  if,  on  the  contrary,  the  pursuer's  averments 
are  established,  then,  in  regard  at  least  to  the 
agency  or  commission  transaction,  the  triennial 
prescription  probably  is  inapplicable.  A  proof  was 
allowed  to  the  pursuer  by  the  interlocutor  of  the 
First  Division,  dated  12th  July  1884,  'under 
reservation  of  the  question  whether  the  ^i^f  6nder's 
plea  of  triennial  prescription  applies  in  whole  or 
in  part  to  the  pursuer's  claim.'  That  proof  has 
been  led  before  me,  and  the  question  thus  reserved 
is  now  to  be  decided. 

"If  the  determination  of  that  question  turned 
to  any  material  extent  on  the  defender's  own  evi- 
dence, I  would  have  great  diflSonlty  in  deciding  it 
in  his  favour.  His  appearance  in  the  witness-box 
produced  on  my  mind  an  impression  very  unfav- 
ourable to  him.  But  I  think  there  is  enough  dis- 
dosed  in  the  evidence  of  the  pursuer  to  enable 
me  to  decide  the  question  before  me  withont  any 
difficulty.  I  hold  it  proved  (notwithstanding  the 
defdnder's  denial)  that  the  parties  did  enter  into 
an  agreement,  under  which  the  defender  was  to 
be  entitled  to  take  any  horse  which  the  pursuer 
bought,  at  the  price  which  the  pursuer  himself 
had  paid  for  it,  with  the  addition  (1)  of  any  ex- 
pense actually  incurred  by  the  pursuer  in  refer- 
ence to  it,  in  its  transmission  from  one  place  to 
another,  and  its  keep,  and  (2)  of  a  fixed  sum  of 
£2.  This,  the  pursuer  expire,  is  what  he  means 
by  buying  horses  for  the  defender  on  commission; 
and  the  £2  additional  to  which  I  have  referred, 
the  pursuer  c^ls  his  '  commission '  on  the  trans- 
action. I  think  this  agreement  was  acted  on,  and 
that  in  pursuance  of  it  the  defender  often  re- 
moved horses  from  the  pursuer's  yard,  and  also 
from  the  steamer  in  which  the  horses  bought  by 
the  pursuer  in  Ireland  were  brought  to  Glasgow, 
without  at  the  time  agreeing  to  or  fixing  the  price 
of  any  particular  horse  or  horses  so  removed. 
But  I  am  of  opinion  that  this  agreement  was 
not  in  any  proper  sense  an  agreement  of  agency, 
or  an  agreement  under  which  the  pursuer  was 
to  purchase  for  the  defender  on  commission. 
The  pursner  states  in  his  evidence — <  I  did  not 
bny  horses  specially  for  him  (the  defender),  bat 
when  he  came  into  my  yard  he  bad  his  choice  of 
my  stock.  It  was  not  special  orders  that  I  acted 
upon  in  buying  horses  for  him  ;  he  just  told  me 
the  kind  of  horses  he  wanted,  and  he  came  to  the 
yard  and  selected  the  horses  he  wished.'  The 
pursuer  no  doubt  further  states  that  the  defender 
sometimes  gave  him  instructions  to  buy  a  parti- 
cular horse,  or  to  attend  a  particular  horse  fair 
on  his  account,  but,  he  adds,  '  of  course  he  had 
the  option  of  not  taking  the  horse.  If  he  could 
not  sell  them  in  two  or  three  days  after  be  took 
them,  be  could  return  them.'  If  the  pursuer  had 
purchased  on  commission,  or  as  agent  for  the  de- 


fender, this  would  not  have  been  so.  The  horses 
bought  on  commission  would  have  been  the  de- 
fender's horses,  and  he  would  have  been  bound 
to  pay  for  them  whether  he  could  re-sell  them  or 
not.  The  contract  between  the  parties  rather 
seems  to  have  been  a  contract  of  sale  on  approba- 
tion, or  of  sale  and  return.  In  short,  the  defen- 
der's position  as  spoken  to  by  the  pursuer  himself 
was  this:  he  was  not  bound  to  take  any  horse 
unless  he  liked ;  if  he  did  take  a  horse,  he  was  to 
pay  for  it  The  price  of  a  horse  taken  by  the 
defender  was,  if  not  fixed  at  the  time  he  took  it, 
at  least  ascertainable  from  a  fixed  standard, 
namely,  a  eumulo  sum  made  up  of  three  items, 
these  being  (1)  the  price  actually  paid  by  the 
pursuer  ;  (2)  the  amount  actually  expended  on 
and  paid  for  its  transmission,  and  keep ;  and  (8) 
the  fixed  and  invariable  addition,  £2.  That  £S 
the  pursuer  calls  commission — but  in  truth  it  was 
not  a  commission  but  price.  There  are  several 
circumstances  brought  out  in  evidence  which  go 
to  corroborate  this  view,  but  it  is  unnecessary  to 
notice  them  in  detail.  On  the  whole,  I  am  of 
opinion  that  the  only  claim  which  the  pursuer 
has  against  the  defender,  if  any,  is  one  for  the 
price  of  goods  sold  and  delivered.  To  such  * 
claim  the  triennial  prescription  applies,  and  I 
accordingly  sustain  tiie  defender's  plea  to  that 
effect.  'I'hat  limits  the  pursuer  to  a  proof  of  the 
constitution  and  resting-owing  of  the  sum  sued 
for  by  the  writ  or  oath  of  the  defender,  and  as 
such  proof  has  not  beenaddnoed  I  have  assoilzied 
the  defender  from,  the  aonolusions  of  the  sum- 
mons." 

The  pursner  reclaimed,  and  argued— This  ao- 
oount  was  properly  stated  as  an  acoount-cnrrent. 
There  were  purchases  and  sales,  commission 
transactions,  and  cash  transactions,  and  a  contra- 
account  in  regard  to  all  these  heads.  Bach  *b 
account  did  not  fall  under  the  terms  of  the  Aot 
1579,  cap.  83,  which  applied  only  to  "meiobants* 
accounts,  or  other  the  l^e  accounts."  Nor  could 
the  Act  apply  to  a  series  of  deliveries  arising  out  of 
a  single  contract  as  was  the  case  here — M'Kinlajf 
V.  M'Kinlay,  December  11,  1851,  14  D.  162; 
Laing  <S>  Irving  v.  Anderton.,  November  10, 1871, 
10  Macph.  74;  Maedougall  v.  CampbM,  June  22, 
1830,  8  S.  959— a/.  7  W.  ft  S.  19 ;  Dickson  on 
Evidence,  sees.  486-487.  If  prescription  applied 
to  some  of  the  entries  in  the  aoconnt,  and  not  to 
others,  then  the  pursuer  was  entitled  to  apply  the 
indefinite  payments  which  had  been  made  in 
extinction  of  those  entries  which  would  pte- 
soribe— Ersk.  Inst  iii.  4,  2.  If  the  plea  of  pr»- 
scription  was  not  good,  then  decree  could  be 
given  for  the  amount  sued  for,  as  the  pursuer's 
books  together  with  his  oath  proved  ?UuUi  modo 
that  the  amonnt  was  due. 

The  defender  replied— The  pursuer  was  not 
entitled  to  remodel  the  account  sued  on — 
Jackson  v.  Sfkol,  January  U,  1870,  8  Hacph. 
408;  Hooper  v.  Keay,  13  D.  178;  MaOarem 
V.  Bradley,  December  12,  1874,  2  R.  185; 
CampbeU  v.  Dent,  2  Mor.  P.  0.  792 ;  Guthrie's 
Sheriff  Court  Cases,  664.  The  account  showed 
that  the  transactions  were,  with  few  exceptions, 
purchases  and  sales,  and  the  account  therefore 
was  just  a  merchant's  account  within  the  meaning 
of  the  Act.  Even  if  there  had  been  an  ante- 
cedent agreement  out  of  which  the  transactioos 
arose,  that  would  not  alter  the  matter — Kerr  v. 
Magistrates  of  KirkwM,  Juno  16,  1827,6  S.  742. 
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At  adrisiDg — 

LoBD  PBBsiDiaiT — In  this  case  the  Sheriif- 
Sabstitate  repelled  the  plea  fonnded  on  the 
trienniikl  prescription,  and  he  did  so  on  the 
authority  of  the  case  of  M'Kinlay,  14  D.  162, 
under  the  impression  that  the  acoonnt  was  one 
between  principal  and  agent,  and  not  one  between 
bnyer  and  seller.  I  tMnk  that  the  Sheriff-Sab- 
stitute  was  not  jostifled  in  taking  that  view, 
because  it  did  not  appear  from  the  acoonnt  that 
the  pursuer  stood  in  the  position  of  a  commission 
agent  If  that  was  his  position  it  could  only  be 
proved  by  evidence.  The  Sheriff  therefore 
recalled  that  interlocutor,  and  before  answer 
allowed  a  proof  as  explained  in  a  minute  and 
answers  put  in,  and  that  proof  was  for  the  pur- 
pose of  ascertaining  the  true  relation  of  the 
pursuer  to  the  defender  before  disposing  of  the 
plea  of  prescription.  In  taMng  that  course  I 
think  that  the  Sheriff  acted  quite  rightly. 

An  appeal  was  taken  against  that  interlocutor, 
and  in  consequence  the  proof  was  taken  here,  and 
not  in  the  Sheriff  Court  We  have  now  the 
proof  which  was  led,  and  the  Lord  Ordinary's 
interiocntor,  in  which  the  Lord  Ordinary 
"  Finds  that  the  sum  sued  for  is  the  balance  of 
an  account  for  goods  sold  and  delivered  by  the 
pursuer  to  the  defender ;  and  that  said  account 
has  undergone  the  triennial  prescription."  His 
Lordship  tiierefore  sustains  the  first  plea-in-law 
for  the  defender. 

Now,  I  am  not  able  to  concur  in  the  opinion  of 
the  Lord  Ordinary.  I  am  not  able  to  affirm,  as 
matter  of  fact,  that  the  sum  sned  for  is  the 
balance  of  an  account  for  goods  sold  and  de- 
livered by  the  pursuer  to  the  defender.  I  think 
the  account  is  of  a  different  description. 

In  all  cases  where  the  triennial  prescription  is 
pleaded,  the  first  question  is  whether  ex  fade  of 
the  acoonnt  the  plea  applies.  It  is  scarcely 
necessary  to  say  that  that  is  not  the  case  here, 
becanse  both  in  the  Sheriff  Court  and  in  this 
Court  it  was  held  that  before  determining  whether 
the  triennial  prescription  applied  it  was  necessary 
to  ascertain  what  had  been  the  course  of  dealings 
between  the  parties.  In  other  words,  the  ques- 
tion is  whether  the  account  sned  on  is  properly 
stated  as  an  account-current,  with  debit  and 
credit  entries,  and  not  merely  an  account  of 
goods  on  the  one  side  and  cash  on  the  other— 
whether  these  were  not  a  variety  of  transactions, 
in  which  the  parties  stood  in  the  relation  of 
vendor  and  vendee — the  one  however,  being 
vendor  in  the  one  case  and  vendee  in  the  other 
ease. 

The  result  of  the  Lord  Ordinary's  interlocutor 
would  be  to  hold  that  this  was  not  a  proper  way 
of  stating  the  account,  and  that  there  diould  have 
been  an  account  for  goods  furnished,  and  that 
the  contra  account  should  have  been  separately 
stated  and  pleaded  in  compensation.  According 
to  the  view  of  the  Lord  Ordinary  the  two  could 
not  be  stated  as  an  account-current,  and  it  is  there 
that  the  important  point  arises. 

I  think  that  here  the  transactions  were  of  such 
a  nature  that  they  could  properly  be  stated  in  the 
form  of  an  account-current,  and  that  therefore 
the  account  sned  on  was  properly  stated,  and  if 
the  acoonnt  was  properly  stated,  then  ex  facie  ot 
the  aooount  the  triennial  prescription  does  not 
apply.  That  I  think  was  assumed  by  all  who 
have  applied  their  minds  to  the  case.    All  took 


for  granted  that  the  triennial  prescription  would 
not  apply  to  an  account  so  stated,  and  that  if  the 
plea  was  to  apply  then  the  acoonnt  would  require 
to  be  stated  in  another  form. 

I  am  justified  in  saying  that  this  was  properly 
stated  as  an  account-current,  for  not  only  were 
the  transactions  of  a  varied  complexion,  though 
the  ETubjects  were  generally  the  same,  bnt  the  sale 
one  day  was  by  the  defender  to  the  pursuer,  and 
another  day  by  the  pursuer  to  the  defender. 
These  two  sets  of  transactions  go  to  meet  one 
another — the  credits  meet  the  debits — and  that 
within  a  day  or  two. 

There  is  no  doubt  a  considerable  variety 
in  the  terms  on  which  the  sales  and  purchases, 
if  they  are  to  be  so  called,  were  made.  Some- 
times the  parties  had  an  agreement  that  horses 
bought  in  Ireland  by  the  pursuer  were  to  be 
at  the  disposal  of  the  defender  if  he  chose  to 
take  them,  at  the  price  paid  for  them  in  Ireland, 
plui  the  charges  incurred,  and  a  sum  of  £2  as  a 
reward  or  commission.  Sometimes  there  was  an 
arrangement  to  divide  the  profits  made  upon 
horses  so  bought  and  sold.  In  these  circum- 
stances it  cannot  be  said  that  there  ought  to  be  two 
accounts,  one  in  which  the  pursuer  is  creditor 
and  the  other  in  which  he  la  debtor.  The  trans- 
actions form  naturally  an  account-current,  and 
the  triennial  inscription  has  never  been  held  to 
apply  to  such  an  account,  and  I  do  not  think  it 
involves  the  mischief  that  the  statute  was  intended 
to  remedy.  I  therefore  think  that  the  plea  should 
be  repelled. 

There  may  be  a  difficulty  in  disposing  of  the 
case  on  the  footing  that  this  plea  is  to  be  repelled. 
The  Lord  Ordinary  has  found  that  the  pursuer 
has  failed  to  prove  haJbili  modo  that  the  amount 
sued  for  is  resting-owing,  but  what  we  have  now 
to  consider  is  whether  the  pursuer  has  proved 
prout  de  jure  that  the  sum  concluded  for  is  due. 
That  depends  upon  the  pursuer's  books,  in  r^ard 
to  which  we  have  had  many  observations.  Those 
observations  were  directed  to  details,  which  it  is 
not  easy  for  the  Court  to  follow,  and  not  safe  for 
the  Court  to  investigate.  The  credit  attaching  to 
the  pursuer's  books,  however,  is  of  very  material 
importance,  and  upon  that  qnestion  I  think  we 
should  have  an  examination  of  these  books  by  a 
competent  person,  in  order  to  ascertain  whether 
these  books  were  regularly  and  well  kept,  whether 
they  tally  with  one  another,  and  whether  the 
balance  sued  for  is  fairly  brought  out  If  the 
report  should  be  favourable  I  should  then  be  dis- 
posed to  give  decree  for  the  balance  concluded 
for,  or  for  whatever  balance  might  be  brought 
out.  There  are  no  books  on  the  other  side,  and 
for  that  the  defender  most  suffer. 

I  think  that  we  should  then  have  the  materiab 
for  a  jadgment,  for  we  have  the  oath  of  the  pur- 
suer, whioh  would  be  practically  an  oath  in  Uttm. 
On  the  whole,  I  am  of  opinion  that  the  pursuer 
has  made  oat  his  case  if  the  report  should  be  in 
his  favour. 

LoBD  MuBE— I  am  of  the  same  opinion.  This 
account  is  ex  facie  an  account-current;  it  is  called 
BO  by  the  parties,  and  it  bears  upon  its  face  that 
it  is  SO.  It  comprehends  large  transactions  dur- 
ing the  years  1876-1880  ;  there  were  horses  sold, 
and  payments  in  cash  made,  one  day  the  sales 
being  by  the  pursuer  to  the  defender,  and  another 
day  by  the  defender  to  the  parsner.    The  tians- 
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actions  were  large  ;  on  one  day  I  observe  that 
twenty-five  horses  were  sold  at  the  price  of  £625. 
There  were  also  sales  by  the  pnrstier  to  the 
defender  of  other  articles,  as,  for  example,  a 
waggonette,  harness,  and  a  lorry. 

The  defender  does  not  seem  to  have  kept  ac- 
ooants  after  a  certain  date,  and  seems  to  have  de- 
stroyed the  accounts  he  had  kept  prior  to  that  date. 

I  have  looked  into  the  cases  bearing  on  this 
subject,  and  I  find  in  the  more  recent  cases,  and 
especially  in  the  case  of  M'Kinlay,  observations 
by  the  Judges  to  the  effect  that  accounts  of  this 
description  do  not  fall  under  the  triennial  pre- 
scription. That  doctrine  is  laid  down  by  Lord 
Justice-General  Boyle  in  M'Kinlay't  case,  and 
the  same  doctrine  is  coutained  in  the  earlier  case 
of  Boye»'  Tnateet.  I  am  not  therefore  prepared 
to  hold  that  this  claim  is  struck  at  by  the  triennial 
prescription. 

On  the  proof  I  think  that  the  nature  of  the 
account  is  more  clearly  brought  out.  It  has  been 
proved  that  in  a  number  of  cases  where  horses 
were  sold  by  the  pursuer  to  the  defender,  the 
pursuer,  though  not  acting  exactly  as  a  com- 
mission agent,  was  yet  paid  at  a  fixed  rate  for 
the  transaction.  That  is  different  from  an  ordi- 
nary sale.  I  think  that  the  arrangement  has 
been  proved,  by  which  the  defender  was  to  take 
the  horses  brought  from  Ireland  by  the  pursuer 
at  an  increased  cost  of  £2  per  head.  I  think  that 
these  transactions  were  of  the  nature  of  com- 
mission transactions,  and  therefore  on  the  proof 
I  am  of  opinion  that  the  claim  is  not  struck  at  by 
the  triennial  prescription.  I  also  agree  that  there 
should  be  a  remit  to  an  accountant  for  a  report 
in  regard  to  the  account. 

LoBD  Shams — As  this  case  was  originally 
presented  in  the  Sheriff  Court,  and  even  after  it 
had  been  brought  here,  it  was  impossible  to  say 
whether  the  plea  of  prescription  was  applicable 
or  not,  and  therefore  a  proof  before  answer  was 
allowed.  The  result  of  that  proof  is,  I  think,  to 
show  that  the  plea  of  prescription  cannot  be  sus- 
tained. The  transactions  embraced  in  this  account 
are  of  a  very  mixed  character,  and  the  defender 
admits  in  his  first  answer  "that  the  pursuer  and 
defender  had  sundry  transactions  in  horses  be- 
tween March  1876  and  April  1880,  in  which  the 
defender  pnrchased  horses  from  the  pursuer,  and 
the  pursuer  sold  horses  for  the  defender."  That 
embraces  two  classes  of  cases,  viz.,  the  case  of 
sales  by  the  pursuer  to  the  defender,  and  sales  by 
the  pursuer  for  the  defender. 

Further,  an  investigation  shows  that  there  were 
a  number  of  articles  besides  horses  included  in  the 
account,  and  among  others  that  there  was  the  hire, 
aswell  as  a  sale,  of  harness.  If  theoasestoodinthis 
way,  that  the  accounts  were  separate  accounts,  and 
that  Vba  ]Murtles  understood  the  accounts  were  to 
be  separate,  then  the  triennial  prescription  pro- 
bably would  apply.  But  in  the  present  case  the 
application  of  that  plea  is  excluded  not  only  by 
the  nature  of  the  transactions,  but  also  from  the 
fact  that  it  is  plain  that  both  parties  treated  these 
entries  not  as  goods  sold  and  delivered,  but  that 
both  held  the  one  set  of  entries  should  be  set  off 
against  the  other,  and  a  balance  struck  and  paid. 
If  one  looks  at  the  deposition  of  the  defender,  he 
there  says  that  be  paid  the  balance  upon  the 
•oconnl  whenever  it  was  due,  but  I  think  it  is  I 
dear  upon  his  evidence  that  the  transactions  be-   ' 


tween  him  and  the  pursuer  were  properly  stated 
in  the  form  of  an  account-current.  The  defender 
depones  that  at  one  time  he  kept  a  book  in  which 
his  transactions  with  the  pursuer  were  entered, 
but  that  the  book  had  been  lost,  and  then  he 
says — "I  marked  down' in  the  book  anything  I 
bought  from  pursuer,  and  also  anything  he  bought 
from  me,  and  the  balance  was  always  brought 
down  either  for  or  against  me.  I  met  the  pursuer 
from  time  to  time,  and  the  aooonnt  was  generally 
made  up  then.  Probably  a  balance  was  not 
struck  every  time  I  met  the  pursuer,  but  very 
often  it  was.  On  some  of  these  occasions  I  was 
in  his  office,  and  he  checked  the  balances  on  a 
scrap  of  paper.  He  made  up  a  memorandum, 
showing  how  the  account  stood.  When  that  waa 
done  he  said  he  would  square  the  account,  but  I  do 
not  know  whether  he  did  so  or  not.  On  every  occa- 
sion when  a  balance  was  against  me  I  paid  it  up." 
That  evidence  substantially  comes  to  this,  that 
the  parties  kept  an  account-current  for  a  series  of 
mixed  transactions,  and  upon  the  authorities  it 
is  clear  that  the  triennial  prescription  does  not 
apply  to  a  case  of  that  kind. 

I  further  agree  with  your  Lordships  that  there 
should  be  a  remit  in  order  to  ascertain  how  far 
the  entries  in  the  books  support  the  entries  in  the 
account. 

Loan  Adam— The  account  sued  on  contains  a 
variety  of  transactions,  and  there  are  entries  of 
the  same  character  upon  both  sides  of  the  account. 
I  am  quite  satisfied  the  parties  intended  that  as 
the  transactions  occurred  the  one  should  be  set 
off  against  the  other,  and  it  follows  that  the 
account  was  correctly  set  forth  as  an  aoconnt- 
cnrrent.  Therefore  upon  this  short  ground  I 
am  of  opinion  that  the  plea  of  prescription  should 
be  repelled. 

The  Court  pronounced  this  interlocutor: — 
"Becal  the  interlocutor:  Bepel  the  first 
plea-in-Iaw  for  the  defender,  and  remit  to 
Mr  J.  A.  Holleson,  O.A.,  to  examine  the 
pursuer's  books  and  report  whether  they  are 
regularly  kept,  and  whether  and  how  far 
they  support  the  amount  sued  for." 

Counsel  for  Pursuer — ^Uackintosh — Gillespie. 
Agent— J.  Stewart  G«llatly,  S.S.O. 

Counsel  for  Defender — Aaher,  Q.C. — Oathiie. 
Agent— John  Gill,  S.S.C. 


Friday,  November  20. 

FIRST     DIVISION. 

dalqleish  v.  land  fedinq  coupant 

(limited). 

Puhlie  Ccmipanif — Tnut — Retigtuiiion  of  Trv»te« 
— Trarufer  of  Share*—  TruiU  Act  1867  (30  ani 
81  Viet.  cap.  97),  see.  10. 

Held  (Lord  President  di$$. )  that  a  trustee 
who  has  resigned  office  under  the  powers 
contained  in  the  Trust  Acts  is  entitled,  on 
intimating  his  resignation,  to  have  his  name 
deleted  from  the  register  of  a  public  com- 
pany in  which  the  trustees  hold  shares,  with- 
out the  execution  of  any  transfer. 
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This  vaa  a  petition  under  section  36  of  the  Com- 
panieg  Act  1862  by  William  Ogilvie  Dalgleish,  of 
Uayfield,  near  Dundee,  for  rectification  of  the 
register  of  members  of  the  Land  Fening  Com- 
pany (Idmited),  by  deleting  his  name  as  a  holder 
of  shuee  from  the  register  of  the  company. 

The  petitioner  was  one  of  four  testamentary 
tmstees  of  Mrs  Margaret  Magdalene  Baitt  or 
Dalgleish,  of  KoaeviUe,  Oapar-Fife,  who  died 
possessed  of  200  shares  of  £10  each  in  the  com- 
pany. These  shares  were  taken  np  by  her 
trostees,  and  they  were  duly  entered  on  the 
register  as  holders. 

The  petition  stated  that  the  petitioner  resigned 
offioe  as  trustee  by  minute  of  resignation,  dated 
25th  November  1878,  intimated  to  the  other  tras- 
tees  on  19th  December  1878  and  4th  March  1879, 
and  registered  in  the  Books  of  Oonnoil  and  Session 
5th  March  1879,  in  terms  of  sections  10  and  18  of 
the  Trusts  (Scotland)  Act  1867  ;  that  on  I4th  July 
1882  the  agent  for  the  trust,  at  the  request  of  the 
petitioner,  intimated  to  Mr  Andrew  Paterson, 
aoooontant,  Edinburgh,  manager  of  the  Land  Fen- 
ing Company  (Limited),  the  petitioner's  resigna- 
tion, and  that  there  was  also  then  transmitted  to 
Mr  Paterson  an  extract  of  the  registered  minute 
of  resignation  by  the  petitioner  in  order  that  Mr 
Paterson  might  have  the  proper  change  made  on 
the  register  of  the  company. 

After  Tarious  communications  Mr  Paterson  on 
7th  May  1885  intimated  that  the  company  ref need 
to  remove  the  petitioner's  name  from  the  register. 
At  that  date  all  calls  due  upon  the  shares  had 
been  paid. 

The  Land  Fening  Company  (Limited)  lodged 
answers,  in  which  it  was  stated  that  the  directors 
of  the  company  did  not  feel  justified  in  removing 
the  petitioner's  name  from  the  register  of  share- 
holders. 

The  respondents  averred  that  no  transfer  of 
the  said  shares  from  the  trustees  in  whose  names 
they  were  registered  to  the  trustees  remaining 
after  the  petitioner's  alleged  resignation  had  been 
tendered  to  them.  They  also  stated  that  they 
believed  the  trust  estate  to  be  insufficient  to  meet 
the  uncalled  liability  on  the  trust  investments. 

They  further  averred — "By  the  articles  of 
association  of  the  respondents'  company  it  is 
agreed  that  the  articles  of  association  shall  be 
tboee  contained  in  the  first  Schedule,  Table  A, 
subjoined  to  the  statute  26  and  26  Vict,  cap.  89, 
with  the  following  variations,  viz. : — 

"  TsANsiassioN  OF  Shares. 
"  1.  No  transfer  of  shares  by  a  shareholder  shall  be 
effectual  unless  offer  be  first  made  of  the  same 
to  the  company  at  the  price  proposed,  and  the 
oonsent  of  the  directors  in  writing  be  obtained 
to  the  transfer." 

By  article  8  of  the  regulations  for  the  manage- 
ment of  a  company,  contained  in  Table  A  of  the 
■aid  first  schedule  to  the  Companies  Act  1862,  it 
is  immded : — 

"  (8)  The  instrument  of  transfer  of  any  share  in 
the  company  shall  be  executed  both  by  the 
transferor  and  transferee,  and  the  transferor 
shall  be  deemed  to  remain  a  holder  of  such 
share  until  the  name  of  the  transferee  is  entered 
in  the  register-book  in  respect  thereof." 
The  petitioner  argned — No  transfer  was 
necessary.  The  intimation  of  the  petitioner's 
resignation  as  trustee,  under  section  10  of  the 


Trusts  (Scotland)  Act  1867,  to  his  co-trustees 
and  to  the  company,  was  enough  by  itself  to 
divest  the  petitioner  of  the  character  of  a  partner 
in  the  company.  The  resignation  of  a  trustee 
operated  just  like  his  death.  This  point  had 
never  been  decided,  but  there  was  authority  for  the 
petitioner's  contention. —  Tochetti't  Case,  March 
7, 1879,6  B.  789— Lord  Deas  at  p.  793;  Sinclair, 
Jan.  28,  1879,  6  R.  671— Lord  President  at  p. 
673 ;  Chwald'*  Truiteet,  Jan.  15,  1879,  6  K.  461  ; 
Skaw,  Dec.  13,  1878,  6  B.  332  ;  Alex.  MiteKeU't 
Case,  Deo.  21, 1878,  6  B.  439— ajf.  May  20, 1 879, 6 
B.  (H.  of  L.)  60;  Bea,  Jan.  22,  1879,  6  B.  548— 
aff.  May  20, 1879,  6  B.  (H.  of  L.)  65.  A  trustee 
could  become  a  shareholder  without  any  transfer 
by  simple  assumption,  and  the  present  case  was 
just  the  converse.  'The  purpose  of  the  Trusts 
Act  of  1867  was  to  enable  a  trustee  while  alive 
to  free  himself  completely  by  resignation. 
According  to  section  10,  it  was  only  necessary 
deeds  that  were  to  be  executed,  and  that  only 
when  required.  Under  section  85  of  the  Com- 
panies Act  1 862  the  Court,  sitting  as  a  Court  of 
equity,  could  hold  an  inUmated  resignation  as 
equivalent  to  a  transfer.  No  consent  of  the 
directors  was  necessary — BilFt  Case,  20  Eq.  595; 
FifuOay,  June  30,  1866,  17  D.  1014;  Viek't 
Trutteet  v.  Pridie,  June  9,  1855,  17  D.  835 ; 
Lindley  on  Partnership,  1364. 

The  respondents  replied  —  Something  more 
than  resignation  was  required,]  because  when  a 
trustee  was  put  on  the  register  he  incurred 
Uability  not  only  as  a  tmstbe,  but  also  as  an 
individual.  A  transfer  by  the  whole  body  of 
tmstees  to  those  who  remained  must  be- made. 
It  had  never  been  held  that  resignation  divested 
a  trustee  of  property  in  which  he  stood  vested  or, 
it  might  be,  infeft.  A  body  of  trustees  were  in 
the  same  position  as  joint-owners,  none  of  whom 
could  cease  to  be  an  owner  without  a  transfer 
— Maekilligin  v.  MaekOiigin,  Nov.  28,  1863,  18 
D.  83 ;  ShaiB,  Deo.  18,  1878,  6  B.  832— L.  J.  0. 
at  p.  338  ;  Buehan't  Case,  Jan.  23,  1879,  6  B. 
567— aff.  6  B.  (H.  of  L.)  44;  Addison't  Case, 
L.B.,  5  Ch.  App.  294;  Withart  and  Othert 
{GdOelly'i  Trustee*),  Nov.  12, 1880,  8E.  74;  Cun- 
ningham, Ac.  V.  Montgomeiie,  Ac.,  July  19, 1879, 
6 B.  1833;  W%Uiam»-<t.  Harding,  L.B.,  1  Eng.  &Ir. 
App.  9 ;  Companies  Act  1862,  sees.  24,  30,  74, 
and  76.  Moreover,  by  their  articles  of  associa- 
tion the  directors  had  discretionary  power  in 
regard  to  transfers,  and  they  were  therefore 
entitled  to  refuse  to  hold  this  resignation  as 
equivalent  to  a  transfer. — Buckley,  p.  82;  Lind- 
ley, p.  1402;  AUen't  Case,  L.B.,  16  Eq.  449— 
Lord  Selbome  at  p.  466 ;  Martin,  L.R.,  7 
Ch.  App.  292  ;  Bobinton  v.  Chartered  Bank, 
L.B.,  1  Eq-  82 ;  (SB  parte  Penney,  L.B.,  8  Ch. 
App.  866;  BhephertCt  Case,  L.B.,  2  Eq.  664. 

At  advising — 

LoBD  MuBx — This  apj^cation  has  been  brought 
by  the  petitioner  Mr  W.  Ogilvie  Dalgleish  to 
l^ve  his  name  removed  from  the  register  of  the 
respondents'  company,  in  which  his  name  has 
for  some  years  been  entered  as  one  of  the  trus- 
tees of  the  late  Mis  Margaret  Baitt  or  Dalgleish, 
who  died  in  the  year  1874,  and  it  is  made  upon 
the  ground  that  the  petitioner  is  no  longer  one  of 
the  trustees  of  Mrs  Dalgleish. 

The  leading  facts  on  which  the  petition  is 
rested  are  these— On  Mrs  Dalgleish's  deatii  she 
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left  her  whole  property  to  tmatees  by  a  deed 
executed  in  1873.  Of  these  tmstees  fonr  ao- 
oepted  and  acted,  viz.,  Miss  Margaret  Dalgleish, 
her  daughter,  Jamea  Ogilvie  Dalgleish  of  Wood- 
bora,  William  Heriot  Uaitland  Doogall  of 
Sootscraig,  and  the  petitioner.  At  the  time  of 
Mrs  Dalgleish's  death  part  of  her  estate  consisted 
of  200  shares  of  £10  each  in  the  respondents' 
company,  on  which  £1  per  share  had  been 
paid.  These  shares  were  given  up  for  con- 
firmation in  name  of  the  whole  of  the  accept- 
ing tmstees  and  executors,  who  were  thereafter 
entered  on  the  register  of  the  company  as  hold- 
ing the  shares  as  trustees  and  executors  of  Mrs 
DaJgleish. 

No  part  of  these  shares  has  been  sold,  and 
since  the  truster's  death  calls  amounting  in  all  to 
£6,  10a.  per  share  have  been  paid  out  of  the 
trust  estate,  which,  with  the  addition  of  the 
payment  of  £1  a  share  made  by  the  late  Mrs 
Dalgleish,  leaves  £2,  10s.  per  share  unpaid. 
No  calls  are  outstanding  at  present,  and  the 
company  is  carrying  on  bosiness,  but  no  dividend 
has  been  paid  since  the  year  1877.  Mr  James 
Ogilvie  Dalgleish  died  in  November  1875,  and 
tbe  petitioner,  who  is  Us  executor  and  heir-at- 
law,  resigned  his  office  as  trustee  in  November 
1878  by  minute  of  resignation  duly  intimated  to 
the  other  trustees,  and  registered  in  the  Books  of 
Council  and  Session,  all  in  terms  of  the  provisions 
of  the  Truste  (Scotland)  Act  1867. 

The  death  of  Mr  James  Ogilvie  Dalgleish  and  the 
resignation  of  the  petitioner  were  both  intimated 
to  the  manager  of  the  respondents'  company  in 
the  year  1882,  with  a  view  to  the  death  of  Mr 
Dalgleish  and  the  resignation  of  the  petitioner 
being  entered  in  the  company's  books.  This 
was  declined  at  the  time,  on  the  ground  that 
some  arrears  of  calls  upon  the  shares  remained 
unpaid.  Since  then  the  calls  have  all  been  paid 
np,  and  on  that  being  done  application  wm 
again  made  to  the  respondents  to  remove  the  peti- 
tioner's name  and  that  of  the  late  Mr  James  Ogilvie 
Dalgleish  from  their  register.  The  name  of  the 
late  Mr  James  Ogilvie  Dalgleish  has  now  been 
deleted,  but  the  respondents  still  decline  to 
remove  that  of  the  petitioner,  and  the  present 
application  has  been  brought  in  order  to  have 
the  question  on  which  parties  are  thus  at  issue 
disposed  of. 

The  facts  as  now  stated  are  not,  I  thmk,  dis- 
puted by  the  respondents,  and  the  main  grounds 
on  which,  as  I  understand  the  answers,  the 
petitioner's  application  is  opposed  are  (Jint)  that 
no  transfer  of  the  shares  from  the  trustees  in 
whose  names  the  shares  are  registered,  to  the 
trustees  remaining  after  the  petitioner's  resig- 
nation, has  been  tendered  to  the  respondents, 
and  (»eeond)  that  the  rules  of  the  articles  of 
association  as  to  the  transmission  of  shares  have 
not  been  complied  with. 

The  questions  thus  raised  are  attended  with  con- 
siderable nioety,  but  after  giving  the  matter  the 
best  consideration  in  my  power  the  conclusion  I 
have  come  to  is  that  the  petitioner  is  entitled,  in 
respect  of  bis  resignation  of  his  office  as  trustee, 
to  have  his  name  deleted  from  the  register,  and 
that  in  order  to  obtain  this  he  is  not  bound  to 
ezeonte  any  transfer  of  the  nature  required  by 
the  respondents. 

The  petitioner's  name  was  put  upon  that 
register  solely  because  he  was  one  of  Mrs  Dal- 


gleish's trustees.  As  an  individual  he  had  no 
personal  beneficial  right  to  or  interest  in  the 
shares  in  question,  and  could  transfer  no  such 
right  to  anyone  else  except  in  conjunction  with 
the  other  acting  trustees.  His  right  was  simply 
that  of  one  of  a  set  of  tmstees  who  held  the 
shares  as  joint-owners  in  trust  in  order  to  exe- 
oute  the  purposes  of  the  trust  committed  to 
them.  Aji  explained  by  your  Lordship  in  your 
opinion  in  the  case  of  OtwUd,  6  B.  464,  it  has 
for  long  been  settled  law  that  when  one  of  a 
set  of  tmstees  died,  the  whole  trost-estata  wonld 
thereafter  remain  vested  in  tbe  surviving  trus- 
tees without  the  necessity  of  having  recourse  to 
any  disposition  or  deed  of  transfer  of  the  deceas- 
ing tmstee's  interest  to  the  remaining  trustees. 
In  that  case  reference  was  made  to  the  opi- 
nion of  Lord  Justice-Clerk  Hope  in  the  ease 
of  Eglintoji  v.  Uore,  IS  D.  188fi,  which  has 
a  very  important  bearing  on  the  question  now 
under  oonsideration.  "  There  is  no  such  thing, 
his  Lordship  says,  "as  a  separate  but  pro  indieiao 
right  to  a  third  in  each  truBt«e.  Each  has  the 
fall  title  along  with  the  other  two,  and  if  they 
die  his  title  carries  the  whole  right  to  the  ex- 
clusion of  any  others.  If  one  dim  the  tiUe  in 
him  as  trustee  becomes  exUnot — it  is  absorbed 
by  the  title  subsisting  in  the  other  two.  He  is 
blotted  out  of  the  title,  and  the  infeftment  of 
the  other  two  is  as  good  and  perfect  as  if  be 
never  had  been  in  the  title." 

This  opinion  no  donbt  prooeeds  upon  the 
assumption  that  the  condition  of  survivorship  is 
held  to  be  implied  in  all  trust  conveyances — a 
rule  which  was,  I  conceive,  introduced  in  order 
(fint)  to  carry  out  the  wish  and  intentions  of 
the  truster  to  the  effect  that  his  estate  should  be 
vested  in  his  trustees  as  a  body  for  trust  pur- 
poses BO  long  as  any  of  the  trustees  were  alive 
and  willing  to  act,  and  {teeonX)  to  obviate  the 
expense  and  inconvenience,  and  even  risks,  as 
regards  the  title  to  heritable  estate  held  in  trust 
that  wonld  be  incurred  if  on  the  death  of  every 
trustee,  and  on  the  assumption  of  every  new 
trustee,  assignations,  or  conveyances,  or  reoon- 
veyanoes  of  the  trust-estate  required  to  be  mode 
to  meet  the  altered  position  of  the  trustees.  It 
is  impossible,  I  think,  to  read  the  opinion  of 
Lord  Justice-Clerk  Hope  in  the  case  of  EgUnioti 
V.  More,  or  in  the  later  case  of  MaekOUgWi  Tru»- 
teei,  18  D.  81,  without  coming  to  the  condn- 
sion  that  this  was  in  all  probability  what  led  to 
the  introduction  of  the  rale. 

Now,  dealing  with  the  matter  in  dispute  as  in 
a  question  relative  to  the  management  and  ad- 
ministration of  a  trust-estate,  and  apart  from 
any  difficulty  that  may  be  raised  upon  the  terms 
of  the  respondents'  articles  of  assooiation,  I  am 
unable  to  see  any  soffloient  reason  why  the  same 
rule  as  to  the  operation  and  effect  of  the  trust 
title  ought  not  to  be'  applied  in  the  case  of  the 
resignation,  as  in  the  case  of  the  death  of  any  of 
a  set  of  trustees.  It  is  just  as  desirable,  if  not 
necessary,  to  obviate  risks  and  expense  of  the 
nature  I  have  referred  to  in  the  case  of  a  resig- 
nation as  in  the  case  of  the  death  of  a  tmstes. 
All  trusts  are  now  held,  except  where  there  is 
express  provision  to  the  contrary,  under  the 
statutory  right  of  each  trustee  to  resign.  And 
that  being  so,  I  have  come  to  the  oonolosion  that 
when  any  one  of  the  trustees,  who  are  thus  by 
the  conception  of  the  trust  title  Joint-oiraeia  of 
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the  tznat-estate  only  so  long  as  they  remain 
trustees,  and  with  an  absolnte  right  to  resign  the 
aitnation  at  any  time,  ayails  himself  of  this  right, 
it  is  not  nioessary  for  the  dae  administration  of 
the  tmat,  and  certainly  not  desirable,  having 
regard  to  the  special  and  qualified  nature  of 
the  trust  title,  that  this  outgoing  trustee  should 
be  called  upon  to  execute  a  transfer  or  convey- 
anoe  of  his  trust  interest  in  favour  of  the 
remaining  tmstees.  That  estate  was  already 
vested  in  them  along  with  tiie  resigning  trustee 
M  joint-owners  in  trust  at  the  date  of  the  resig- 
nation, and  when  the  resignation  was  duly 
completed  as  here  in  terms  of  the  statute,  the 
whole  trust  estate  in  my  opinion  remained  dnly 
veeted  in  the  remaining  trustees,  as  joint  owners 
in  tmst,  to  the  same  extent  and  effect  as  it 
is  held  to  remain  vested  in  the  surviving  tms- 
tees in  the  ease  of  the  death  of  any  of  the 
tmstees. 

I  am  confirmed  in  this  view  from  the  oiroum- 
stanoe  that  on  examining  the  clauses  of  the  Trust 
Aot  of  1867,  by  which  a  form  of  a  minute  of 
resignation  of  a  trustee  is  given  in  the  appendix,  I 
find  that  form  contains  no  words  of  transference 
by  the  resigning  trustee  of  his  joint  interest  in 
the  tmst-estate  in  favour  of  the  remaining  trus- 
tees, and  that  no  provision  is  made  to  the  effect  that 
any  such  transference  should  be  executed  except 
in  the  case  of  the  resignation  of  a  sole  surviving 
trustee.  The  view,  moreover,  which  I  have  thus 
adopted  is  in  strict  consistency  with  that  expressed 
by  the  Court  in  the  case  of  BM,  6  B.,  at  p.  6S8,  to 
which  we  were  referred  during  the  discussion,  and 
where  this  effect  of  a  deed  of  assumption  of  trus- 
tees was  said  to  be,  and  that  without  any  deed  of 
transference,  "  to  make  the  two  trustees  and  the 
issnmed  tamstees  for  the  future  the  joint-owners  of 
the  shares."  If  therefore  a  transfer  was  not,  ac- 
cording to  the  rules  applicable  to  Scotch  trust- 
estate,  neoessaiy,  in  a  question  between  aresigning 
tmstee  and  those  who  are  still  to  remain  trustees, 
to  vest  the  whole  tmst-estate  in  the  latter,  that  ap- 
pears to  me  to  disposeof  the  first  part  of  the  objec- 
tion wbiefa  I  have  read  from  the  answers  of  the 
respondents.  So  that  the  only  question  which  re- 
mains is  as  to  whether  the  respondents  can  insist 
on  their  objections  founded  on  the  articles  of 
aasooiation  referred  to  in  the  answers.  I  am  of 
opinion  that  they  cannot.  When  the  respon- 
dents agreed  to  accept  the  trustees  of  Mr  Dalgteish 
as  holders  of  the  shares,  they  must  be  held  to  have 
done  so  in  the  knowledge  that  anyone  of  those 
trustees  had  a  right  at  any  time  to  resign.  They 
aooepted  the  petitioner,  moreover,  not  as  anindi- 
vidnal,  bnt  as  one  of  a  set  of  joint-owners  of  a 
tmst-estate,  subject  always  to  the  exercise  at  any 
time  of  this  right  to  resign.  It  was  his  position 
as  a  trustee  which  alone  entitled  him  to  ask  to 
have  his  name  put  upon  the  register  or  entitled 
the  respondents  to  insert  it  there,  and  when  he 
has  now  ceased  to  be  a  trustee  or  to  have  any 
rigbt  to  or  interest  in  the  shares  in  question  by 
nniiling  himself  of  his  undonbted  legal  right  to 
resign,  I  do  not  think  that  the  respondents  are 
entitled  to  refuse  to  correct  the  register  by  the 
deletion  of  his  name  in  order  that  the  register 
may  be  made  consistent  with  the  true  position  of 
the  tmst-estate. 

This  objection  is  mainly  rested  on  the  special 
provision  of  the  articles  of  association  as  to  the 
tzaasmissionof  shares  founded  on  in  the  answers, 


bnt  I  do  not  think  that  that  provision  has  any  ap- 
plication to  a  case  of  the  present  description.  It 
deals  with  the  proposed  transfer  of  the  property 
of  shares  by  a  shareholder  who  is  the  proprietor 
of  those  shares  in  favour  of  some  other  party 
proposing  to  purchase  the  shares.  But  that  is 
not  the  position  of  the  petitioner.  As  an  indi- 
vidual he  has  no  right  of  property  in  the  shares, 
and  could  not,  except  In  conjunction  with  the 
other  trustees,  have  transferred  them  to  any  other 
party.  The  shares  belong  to  the  tmst-estate,  and 
were  held  by  the  trustees,  of  whom  the  petitioner 
was  one,  as  joint-owners  in  trust,  and  it  is  not  pro- 
posed to  dispose  of  them.  Since  the  resignation 
of  the  petitioner  he  has  not  even  a  trust  interest 
in  the  shares,  which  have  since  then  been,  and  are 
now,  held  by  the  remaining  trustees.  All  that  is 
proposed  is,  that  the  register  should  be  made  cor- 
rect by  deleting  the  name  of  the  petitioner,  who  is 
no  longer  a  trustee,  and  this,  for  the  reasons  I 
have  stated,  I  think  the  petitioner  is  fairly  entitled 
to  require. 

liOBD  Shamd — By  section  30  of  the  Companies 
Act  1862  it  is  provided  that  no  notice  of  any 
tmst  "shall  be  entered  on  the  register  in  the 
case  of  companies  under  this  Act,  and  registered 
in  England  and  Ireland."  This  enactment  by 
direct  implication  recognised  and  sanctioned  the 
practice  which  has  long  prevailed  in  this  country 
of  trustees  who  hold  stock  of  joint-stock  com- 
panies having  the  trust  expressly  entered  on  the 
register,  and  this  practice,  so  sanctioned,  has 
been  found  to  lead  to  important  consequences 
affecting  the  title  and  the  transmission  of  shares 
which  stand  on  the  register  in  the  names  of 
trustees. 

The  first  and  most  obvious  effect  of  registration 
in  this  form  is  that  the  stock  or  shares  are  ear- 
marked 08  belonging  not  to  the  persons  in  whose 
names  they  stand,  but  to  the  trust  estate  described 
on  the  register.  The  beneficial  interest  is  not  in 
the  persons  whose  names  are  on  the  register,  but 
in  die  beneficiaries  whom  they  represent ;  and 
the  necessity  for  proving  this  by  the  writ  or  oath 
of  the  trustee  which  exists  in  the  ordinary  case, 
and  which  has  often  created  serious  difficulties, 
and  in  some  cases  great  injustice,  is  avoided  by 
the  terms  of  the  entry  on  the  register. 

Again,  where  shares  stand  on  the  register  in 
the  names  of  persons  expressly  described  as 
trustees,  a  newly  assnmed  trustee  does  not  require 
a  transfer  from  his  oo-trastees  in  his  favour  in  order 
to  give  him  a  title  jointly  with  them  to  the  shares. 
This  was  in  effect  decided  in  Btfft  Case  in  the  City 
of  Olasgow  Bank  Idquidation,  6  B.  548,  affirmed  on 
appeal,  6  B.  (H.  of  L. )  66.  The  principle  on  which 
that  case  was  decided  was  that  the  effect  of  a  deed 
of  assumption,  though  containing  no  conveyance 
or  transfer  of  the  shares  or  other  property  of  the 
trust,  was  to  give  the  assumed  trustees  a  right  of 
property  in  the  trust-estate,  so  that  he  and  the 
other  trustees  had  right  to  that  estate  as  joint- 
owners  in  trust.  It  followed  that  this  right  of 
joint -ownership  so  constituted  having  been 
merely  intimated  to  the  bank,  with  the  authority 
of  the  assumed  trustee,  the  registration  of  the 
assumed  trustee  as  a  shareholder  was  effectual  as 
completing  a  title  to  the  stock,  and  thereby  creat- 
ing the  liabilities  of  a  partner.  A  deed  of  trans- 
fer by  the  former  tmstees  to  themselves  and  the 
assumed  tmstee  was  not  necessary.     The  deed  of 
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Mgnmption  dnly  intimated  to  the  bank  was  not 
only  clear  evidence  of  an  agreement  on  the  part 
of  the  assumed  tmstees  to  become  shareholders, 
bat  was  evidence  of  their  having  acqaired  a  right 
of  property  as  trustees  in  the  shares,  and  so 
warranted  the  bank  officials  to  enter  them  as 
joint-owners  in  trust  on  the  register.  This  could 
only  occur  in  the  case  of  a  trust  expressly  de- 
clared on  the  register.  It  is  not  enough  to 
warrant  the  entry  of  new  owners  or  joint-owners 
of  the  stock  that  the  bank  should  be  satisfied  that 
the  assumed  trustees  had  agreed  to  become  share- 
holders. They  are  only  entitled  to  register  the 
assumed  trustees  as  joint-owners  of  the  stock  on 
getting  a  sufficient  title  of  transfer  from  the 
existing  owners — clear  proof  of  joint-ownership 
in  the  assumed  tmstees— and  the  title  to  the 
character  of  joint-owners  is  instructed  in  accord- 
aaoe  with  the  ordinary  practice  which  has  long 
prevailed,  by  a  deed  of  assumption  only,  and 
without  any  transfer  or  deed  of  conveyance. 

Again,  where  several  persons  are  entered  on 
the  register  as  the  holders  of  stock  in  the  character 
of  trustees,  on  the  death  of  one  or  more  of  them 
no  right  of  property  descends  to  his  or  their 
executors,  but  without  transfer  the  title  of  the 
deceased  accrues  to  the  survivors.  This  I  appre- 
hend would  not  occur  in  the  case  of  joint-holders 
of  shares — that  is,  in  the  case  of  shares  registered 
in  the  names  of  several  persons,  not  as  trustees, 
but  as  themselves  beneficial  owners — for  in  that 
case  the  beneficial  ownership  or  right  of  property 
of  anyone  dying  would  descend  to  his  representa- 
tives, and  could  only  be  taken  up  and  transferred 
by  them.  It  is  an  important  incident  and  result 
of  the  trust  title  expressed  on  the  register  that  as 
the  shareholders  have  no  beneficial  ownership, 
and  so  nothing  to  transmit  to  executors,  their 
title  accrues  to  or  devolves  on  the  survivors. 
The  key  to  the  rule  and  practice  (1)  as  to  the 
effect  of  an  assumption  of  a  trustee  intimated  to 
the  company,  as  warranting  the  registration  of 
the  assomed  trustee  as  a  joint-owner  of  shares 
held  in  the  names  of  the  other  trustees,  and  (2) 
as  to  the  death  of  a  trustee  resulting  merely  in 
his  title  devolving  on  the  other  trustees,  is  simply 
the  elasticity  of  a  trust  title,  for  where  there  is  a 
body  of  trustees  the  death  of  one  leaves  the  others 
owners  of  the  property ;  and  again,  the  assump- 
tion of  a  new  trustee  gives  him  with  the  others  a 
right  of  property  in  the  trust-estate.  The  joiut- 
holden  of  the  estate  may  be  more  or  less  numer- 
ous but  there  is  but  one  estate,  and  really  only 
one  title.  The  principle  is  clearly  stated  in  the 
well-known  oases  of  Gordon'*  Trtuteery.  SgUn- 
ton  and  Findlay  t.  MaekUUgin,  where  the  Court 
was  dealing  with  heritable  and  other  trust  estate, 
and  in  Oneald't  Oase  in  the  City  Bank  Liquid- 
ation, 6  B.  461,  with  reference  to  bank  stock, 
and  to  avoid  repetition  I  venture  to  refer  to  my 
opinion  in  that  oase.  The  decisions  of  Lord 
Cairns  in  the  Aliert  arbitration,  which  are  those 
commented  on,  proceed  on  the  same  principle  as 
the  authorities  in  this  country,  for  his  Lordship 
held  that  on  the  death  of  one  of  two  persons  \i1io 
jointly  held  shares  in  trust — even  though  the 
trust  did  not  appear  on  the  register— the  liability 
of  one  of  them  who  died  in  respect  of  the  shares 
oeased  at  his  death. 

The  question  in  this  case  is,  what  is  the  effect 
of  a  resignation  by  a  trustee  duly  intimated  to 
(be  company  on  whose  register  his  name  stands 


as  trustee,  and  I  am  of  opinion  that  as  Us  title 
on  the  register  is  one  of  several  joint-ownen  in 
trust,  a  deed  of  transfer  by  him  and  his  co-tms- 
tees,  or  by  him  alone  to  the  remaining  trustees, 
is  not  necessary  to  divest  him.  His  resignation, 
admittedly  competent  and  effectual,  certainly 
divests  liim  of  all  right  of  property  in  the  trust- 
estate  as  effectually  as  his  death  would  do.  I  see 
no  good  reason  to  doubt  that  the  title  accrues  to 
the  remaining  trustees  in  the  same  way  as  in  the 
case  of  death,  and  that  on  due  intimation  of  the 
resignation  to  the  company  his  liability  as  a  share- 
holder must  cease.  The  question  arose  for 
decision  in  the  cases  of  Sindair  and  Todutti  in 
the  City  Bank  Liquidation.  I  was  then  of 
opinion  that  in  the  case  of  a  resignation  duly 
intimated  to  the  bank  a  transfer  was  not  necessary, 
but  it  was  unnecessary  then  to  say  so,  for  the 
point  did  not  arise  for  decision,  the  resignations 
in  these  cases  not  having  been  intimated  until 
after  the  bank  had  stopped  payment,  when  it  was 
too  late  to  alter  the  register.  In  the  case  of 
Toehetti,  Lord  Deas,  whose  opinion  on  a  question 
of  this  kind  relating  to  a  title  to  tmst  property  I 
deem  to  be  of  the  highest  value,  indicated  pretty 
plainly  that  in  his  view  a  resignation  duly  intim- 
ated was  effectual  without  any  transfer.  His  Lord- 
ship said  (6  B.  798) — "There  is  no  doubt,  as  I 
havehad  occasion  toobserveinformercases,  Uiatin 
holding  trustees  personally  liable  as  partnexB  we 
encountered  this  anomaly,  that  we  could  not  prao- 
tically  carry  out  the  principle  by  holding  either 
the  rights  or  liabilities  of  a  partner  to  be  trans- 
mitted to  the  personal  representative  of  the 
trustee.  It  follows  that  the  liability  of  a  trustee 
may  be  terminated  in  ways  which  would  not 
terminate  the  liability  of  a  partner  holding  for  his 
own  behoof.  The  death  of  the  tmstee  Trill  do  it 
without  any  transfer  either  by  his  personal 
representatives  to  the  surviving  trustees  or  by 
them  to  themselves,  and  this  without  even  the 
necessity  of  intimation  of  any  kind.  So  we  have 
already  decided.  On  the  other  hand,  a  deed  of 
assumption  may  result  in  the  party  assumed 
becoming  a  putner  without  any  transfer.  If 
therefore  there  bad  been  in  this  case  distinct 
evidence  of  intimation  to  the  bank  of  the  peti- 
tioner's resignation,  I  am  by  no  means  prepared 
to  say  that  this  would  not  have  been  sufficient 
without  a  transfer.  We  have  never  yet  decided 
that  a  transfer  in  such  cases  is  necessary,  and 
there  is  a  good  deal  that  goes  the  other  way." 
The  statute  24  and  25  Yict.  cap.  84,  sec.  1, 
authorises  gratuitous  trustees  "to  resign  the  office 
of  trustee,"  while  section  2  provided  that  nothing 
contained  in  the  Act  "shall  affect  any  liability  in- 
curred by  any  gratuitous  trustee  prior  to  the  date 
of  any  resignation."  As  the  effect  of  resignation 
must  be  to  divest  the  person  resigning  of  any 
right  of  property  in  the  tmst  estate,  it  follows  (1) 
that  he  has  thereafter  nothing  vested  in  him  to 
convey,  and  (2)  that  his  liability  for  future  trust 
acts  or  management  after  the  date  of  resignation 
must  cease.  It  is  quite  true  that  as  resignation 
is  a  private  act  it  must  be  duly  intimated  to  any 
company  in  which  the  tmstee  is  with  bis  co- 
trustee registered  as  a  shareholder.  But  sach 
intimation  having  been  made,  I  am  unable 
to  see  that  any  different  rule  or  principle  sh<Hild 
•pply  to  the  case  of  resignation  from  that  which 
has  effect  in  the  oase  of  the  death  of  a  trustee. 
In  both  cases  the  right  of  ownership  of  the  tmst 
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property  is  at  an  end,  jnst  S8  the  o'wnetship  on 
the  other  hand,  is  acquired  by  a  deed  of  assump- 
tion, and  if  the  title,  being  one  expressly  of  trast, 
admits  of  accming  right  to  the  other  tmstees,  or 
of  the  title  of  the  deceased  being  absorbed  in 
the  sarriTing  trustees  in  the  case  of  death  be- 
canse  the  right  of  property  has  ceased,  so  it  ap- 
pears to  me  the  same  result  mnst  follow  in  the 
case  of  resignation,  for  there  the  right  of  pro- 
perty in  the  resigning  trustee  has  also  ceased. 
This  result  in  both  cases  arises  from  the  fact  (1) 
that  there  is  a  joint-ownership  in  trust ;  (2)  that 
there  is  therefore  what  I  hare  ventared  to  de- 
scribe as  an  elastic  title  ;  and  (8)  that  one  of  the 
several  owners  by  death  or  resignation  hasceased 
to  hare  any  longer  any  right  of  ownership  in  the 
trust-estate.  I  attach  no  importance  to  the  pro- 
Tision  at  the  end  of  section  10  of  the  statute  30 
and  81  Vict,  c  97,  to  the  effect  that  "  any  re- 
tiring trustee  or  trustees  who  may  have  al- 
ready retired  shall  be  bound  when  required,  and 
at  the  expense  of  the  trust,  to  execute  all  deeds 
necessary  for  divesting  them  of  trust  property 
and  conveying  the  same  to  the  trusters  or  truster 
or  judicial  factor  acting  in  the  execution  of  the 
trust. "  I  think  that  enactment  is  one  introduced 
ob  majorem  eavidam,  and  in  case  any  deed  might 
be  required  by  third  parties,  as  e.g. ,  in  the  trans- 
fer of  consols,  or  rights  in  foreign  stocks  or  pro- 
perty, or  it  may  even  be- with  reference  to  herit- 
age in  this  country,  where  a  title  to  satisfy  the 
most  anxious  purchaser  may  be  desired. 

On  these  grounds  I  am  of  opinion  that  in  the 
ordinary  case  a  resigning  trustee  is  entitled  to 
have  effect  given  to  the  resignation  duly  inti- 
mated to  the  company  without  executing  any 
deed  of  transfer,  either  by  himself  alone  or  by 
himself  and  his  co-trustees  in  favour  of  them. 
I  may  add  that  in  my  oinnion  nothing  which  can 
be  regarded  as  authority  on  the  subject  can  be 
found  in  the  judgments  given  in  tiie  cases  of 
the  City  Bank  Liquidation.  Earl  Cairns  in 
AJiesander  MitduWs]  oaae  spoke  of 'a  transfer, 
"or  something  equivalent  to  a  transfer,"  being 
presented  to  the  company,  indicating  that  there 
might  be  a  mode  of  terminating  liability  by  an 
equivalent  to  a  transfer,  and  in  my  opinion  an 
intimation  of  resignation  of  office  is  such  an 
equivalent.  Lord  Penzance  no  doubt  indicated 
an  opinion  favourable  to  the  respondents'  argu- 
ment, but  his  Lordship's  observations  were  not 
neoessaiy  to  the  judgment,  and  were  not  con- 
curred in  by  the  other  learned  Ijords. 

Bat  it  is  said  that  under  the  articles  of  associa- 
tion of  both  companies — the  Land  Fening  Com- 
pany and  the  Heritable  Securities  and  Mortgage 
Investment  Association  [in  which  company  the 
tmst  was  also  interested]— the  directors  have 
power  to  reject  transfers  in  favour  of  persons  with 
whose  solvency  they  are  not  satisfied,  and  that 
the  provisions  on  this  subject  must  be  held  to 
apply  to  the  case  of  a  resignation  which  in  any 
view  can  only  receive  the  effect  of  a  transfer  as 
in  the  ordinary  case.  I  am  of  opinion  that  this 
argument  is  not  well  founded.  I  doubt  whether 
the  articles  of  association  of  the  Land  Feuing 
Company  give  the  directors  the  power  claimed. 
But  even  assuming  this  power  to  exist  in  both 
companies,  I  do  not  think  it  applies  or  can  be 
exercised  in  a  case  in  which  the  company  has 
entered  a  trust  title  in  favour  of  several  persons 
on  the  register.       The  entry  of  the  trust  has 


been  held  to  embody  the  condition  of  survivor- 
ship  even  though  not  expressed  (see  BeWs  case), 
so  that  by  the  death  of  one  of  several  trustees 
the  company  has  a  shareholder  or  obligant  less 
than  on  the  existing  register  so  far  as  regards 
future  liabilities,  and  cannot  demand  a  new  trans- 
feree. So  as  to  resignation,  the  effect  of  the 
statutes  of  1861  and  1867,  by  which  gratuitous 
trustees  may  resign  their  office,  is  by  direct  im- 
plication to  import  into  the  entry  of  trustees  on 
the  register  an  implied  condition  of  power  to  re- 
sign. Such  a  condition  is  quite  as  much  an  im- 
pUed  part  of  the  entry  of  trustees  as  the  clause 
of  survivorship.  Assuming  tliis  to  be  so,  the 
tmstee  is  only  asking  that  effect  shall  be  given 
to  this  implied  condition  when  he  presents  his 
minute  of  resignation,  and  requires  it  to 
be  noted  in  the  bank's  register  in  accord- 
ance with  the  practice  which  has  prevailed  in 
this  country,  and  of  which  many  instances 
occurred  in  the  City  Bank  Liquidation,  and  I  am 
unable  to  see  any  good  answer  to  this  demand 
when  made.  The  power  of  a  trustee  to  rfcsign, 
and  consequently  to  have  his  name  removed  from 
the  register,  appears  to  me  to  result  from  the 
tmst  being  recognised  on  the  register  and  from 
the  provisions  of  the  Trust  Acts.  If  a  joint-stock 
company  desire  to  avoid  this  result  they  may  pro- 
vide in  their  articles  of  association  that  trustees 
shall  not  be  entitled  to  be  entered  as  such  on  the 
register,  but  if  they  accept  of  a  body  of  trustees 
as  shareholders,  which  certainly  gives  the  com- 
pany certain  important  advantages,  they  must 
accept  the  disadvantages  which  are  the  ordinary 
incidents  and  results  of  a  tmst  title.  The  law 
is  analogous  to  that  which  had  been  applied  in 
the  case  of  a  superior  who  has  given  a  charter  in 
favour  of  an  heir  of  entail  in  possession  with  a 
series  of  substitutes.  Having  by  this  mode  of 
entry  enfranchised  the  entail,  he  cannot  there- 
fore insist  on  treating  an  heir  under  the  destina- 
tion as  a  singular  successor.  This  follows  from 
the  entry  which  he  has  thought  fit  to  give,  though 
not  bound  to  do  so.  In  the  some  way  the  result  for 
which  thepetitioner  herecontends results  from  the 
entry  of  the  trust  on  the  register  of  the  companies. 
On  the  whole,  I  am  of  opinion  that  the  prayer 
of  both  petitions  should  be  granted,  and  I  con- 
cur entirely  in  the  views  which  have  been  ex- 
pressed by  my  brother  Lord  Mure. 

Lord  Adau— The  petitioner  William  Ogilvie 
Dalgleish  was  a  trustee  on  the  trast-estate  of  the 
late  Mrs  Dalgleish  of  Boseville. 

The  trustees  who  originally  accepted  and  acted 
were  Miss  Dalgleish,  Mr  James  Ogilvie  Dalgleish, 
Mr  Maitland  Doagall  of  Scotscraig,  and  the  peti- 
tioner. 

Fart  of  Mrs  Dalgleish's  estate  consisted  of  200 
shares  in  the  Land  Feuing  Company  (Limited). 
The  trustees  confirmed  to  these  shares,  and  were 
subsequently  entered  on  the  register  of  the  share- 
holders of  the  company,  as  holders  thereof,  "as 
accepting  executors  "  of  the  tmster  Mrs  Dalgleish. 

Mr  James  Ogilvie  Dalgleish  died  in  1875,  and 
his  name  has  been  removed  from  the  register  of 
shareholders. 

The  petitioner  resigned  office  as  trustee  in 
1879,  under  and  in  terms  of  the  Tmsts  (Scotland) 
Act  1867.  After  his  resignation  there  remained 
two  accepting  and  acting  trustees,  Hiss  Dalgleish 
and  Mr  Maitland  DougtdU. 
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The  object  of  this  petition  is  to  have  the  peti- 
tioner's name  removed  from  the  register  of  share- 
holders of  the  company.  The  company  decline 
to  do  so,  and  insist  that  a  transfer  of  the  shares 
by  the  trustees  in  whose  names  they  are  regis- 
tered, to  the  trustees  remaining  after  the  peti- 
tioner's resignation,  must  be  tendered  to  them. 
The  object  of  the  company,  no  donbt,  in  insisting 
on  this  being  that  they  intend  to  lefnse  to  con- 
sent to  the  transfer,  and  this  they  would  appear 
to  have  power  to  do,  and  so  to  keep  the  petitioner's 
name  on  the  register. 

I  am  of  opinion  that  the  effect  of  the  peti- 
tioner's resignation  in  a  qnestion  with  the  remain- 
ing trustees  was  that  the  whole  trust-estate, 
indnding  the  shares  in  question,  immediately 
devolved  upon  the  remaining  trustees,  subject 
no  donbt  to  any  liability  which  might  have  been 
incurred  by  him  prior  to  his  resignation.  I  think 
that  no  deed,  transfer,  or  other  conveyance  was 
necessary  to  vest  in  the  remaining  trustees  the 
tmst-estate  which  had  previously  been  vested  in 
them  and  in  the  petitioner.  The  whole  estate 
devolved  upon  them  by  the  operation  of  law.  I 
think  it  is  also  clear  that  no  debts  or  obligations 
subsequently  incurred  by  the  remaining  trustees 
on  behalf  of  the  trust  estate  can  affect  the  peti- 
tioner. The  eflect,  it  appears  to  me,  of  the  death 
or  resignation  of  the.  trustee  is  the  same,  except 
that  in  the  former  case  the  representatives  of  the 
trustee  would  be  bound  for  prior  obligations,  and 
in  the  lattei>  the  trustee  himself,  there  being  in 
either  case  no  liability  for  future  obligations. 

The  petitioner  being  thus,  as  I  think,  altogether 
divested  of  any  right  or  interest  in  the  tmst- 
estate,  including  the  200  shares  in  question,  the 
qnestion  is,'  whether  he  is  entitled  to  have  bis 
name  removed  from  the  register  of  the  share- 
holders of  the  company  on  which  he  stands  regis- 
tered along  with  the  remaining  trustees  as  pro- 
prietor of  200  shares. 

Kow,  it  cannot  be  disputed  that  it  appears  on 
the  face  of  the  register  that  the  petitioner  holds 
these  shares  not  for  his  own  beneficial  interest 
but  entirely  in  a  fiduciary  capacity.  What  the 
effect  of  that  is  in  the  case  of  a  trustee  dying  is 
thus  described  by  the  Lord  President  in  the  case 
otOtwald'i  Trustee*  y.  City  of  OUitgow  Bank.  His 
Ijoidship  says—  "  I  think  that  it  sufficiently  ap- 
peared upon  the  face  of  the  register  that  when  any 
one  of  these  three  persons,  who  are  there  described 
as  the  trustees  of  the  deceased  Mr  Olinkscales, 
died,  his  connection  with  the  trust-estate  came 
to  an  end  altogether,  and  that  the  trust-estate 
would  thereafter  be  vested  in  the  two  surviving 
trustees,  so  that  the  bank  and  the  creditors  were 
not  entitled  to  rely  that  they  should  have  three 
persons  constantly  bound  to  them  for  the  amount 
of  this  stock,  but  that  was  subject  to  the  con- 
tingency that  upon  the  death  of  any  of  them 
the  number  of  partners  interested  in  that  stock 
would  be  reduced  to  two." 

I  think  that  these  words  are  directly  applicable 
to  this  case,  substituting  the  word  "resignation" 
for  "death."  The  power  of  resignation  by  a 
trustee  is  one  of  the  incidents  of  a  trust,  and  if 
a  joint-stock  company  places  trustees  upon  its 
register  as  proprietors  of  shares,  it  is  not  entitled 
to  rely  that  these  trustees  shall  be  constantly 
bound  to  it  in  respect  of  these  shares.  The 
company  must  be  taken  to  know  that  a  trustee 
might  at  any  time  resign,  with  the  necessarily 


accruing  result  that  the  shares  would  eo  ipto 
devolve  on  the  remaining  trustees  just  as  in  the 
case  of  death.  If  a  joint-stock  company  there- 
fore place  trustees  upon  its  register,  I  do  not 
see  how  it  can  refuse  to  recognise  that  by  resig- 
nation a  trustee  has  ceased  to  be  a  proprietor  of 
shares  in  the  company,  or  to  be  liable  for  future 
debts  and  obligations.  It  appears  to  me  that 
OtwMs  case  applies  in  principle  to  this  case. 

It  is  said,  however,  that  a  transfer  must  be 
executed  in  order  to  remove  the  petitioner's  name 
from  the  r^;ister.  The  transfer  which  it  is 
suggested  should  be  executed  is  one  by  the  re- 
maining trustees  and  the  petitioner  in  favour  of 
the  remaining  trustees  alone.  But  the  remaining 
trustees  have  already  the  sole  right  to  the  shares. 
Such  a  transfer  therefore  cannot  be  necessary 
for  the  purpose  of  transferring  the  shares  or 
any  right  in  or  to  them  to  these  trustees.  I  do 
not  see  either  the  propriety  or  necessity  of  a. 
transfer  where  there  is  nothing  to  be  trantferred. 
It  appears  to  -me  that  the  regulations  contained 
in  the  schedule  to  the  Act  of  1862,  and  adopted 
with  some  modifications  by  this  company,  as  to 
the  transfer  of  shares  are  intended  to  apply  to 
the  case  where  shares  are  actually  intended  to  be 
transferred  from  the  transferor  to  the  transferee, 
and  not  to  such  a  case  as  this,  where  the  transfer 
has  already  taken  place  by  the  operation  of  law, 
and  this,  I  think,  was  recognised  in  OmxUd't 
case,  because  I  do  not  see  how  otherwise  a 
tranfer  to  which  Oswald's  representatives  should 
be  parties  should  not  have  been  required  to 
warrant  the  removal  of  his  name  from  the 
register. 

I  think  therefore  that  notice  to  the  company 
of  the  petitioner's  resignation,  and  that  he  has 
in  consequence  ceased  to  be  proprietor  of  the 
shares,  is  sufficient  to  entitle  him  to  have  his 
name  removed  from  the  register.  It  may  be 
that  under  the  38th  section  of  the  Act  of  1862 
the  petitioner  may  still  be  under  liabilities  to  the 
company,  but  the  company  is  carrying  on  busi- 
ness and  is  not  in  liquidation,  and  that  there- 
fore is  no  reason  why  his  name  should  not  now 
be  removed  from  the  register. 

Lobs  Fiiesii>bkt — I  am  sorry  to  be  obliged  to 
dissent  from  the  proposed  judgmenL  I  share 
the  views  expressed  by  Lord  Oaims  and  Lord 
Penzance  in  the  case  of  Alexander  MUchM,  6  B. 
(H.  of  L.)60. 

Lord  Cairns  says — "The  name  of  the  ap- 
pellant  having  been  duly  entered  on  the  register, 
and  appearing  there  at  the  time  of  the  winding- 
up,  he  is  clearly  liable  to  be  placed  on  the  list  of 
contributories,  unless  he  can  show  something 
more  than  his  mere  resignation  of  his  tmsteesbip. 
His  resignation  of  his  trusteeship  alone  would 
not  terminate  his  liability  to  the  bank.  He 
ceases  to  be  a  trustee,  but  it  remained  for  him 
to  terminate  his  liability  in  respect  of  the  bank 
by  a  transfer,  or  something  equivalent  to  a  trans- 
fer, of  his  shares. " 

Lord  Penzance  says — "The  only  way  in 
which  a  partner  could,  under  the  provisions  of 
the  deed  of  copartnery,  divest  himself  of  his 
share  in  the  bonk  would  be  by  a  deed  of  transfer, 
the  form  of  which  is  to  be  regulated  by  the  direc- 
tors. But  no  such  deed  has  ever  been  executed, 
and  although  the  appellant  would  after  his 
resignation  have  a  right  to  call  upon  his  fellow- 
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trnsteea  to  ooncnr  in  all  neoessary  deeds  and 
acta  for  effeoting  a  tiaoafer  of  bia  mtereata  in 
the  bank,  and  the  bank  \ronld  be  bonnd  under 
ordinary  oircnmstanoes  to  give  effect  to  snob 
deeds  and  acts  by  removing  his  name  from  the 
regieter,  the  mere  act  of  resigning  his  office  of 
trustee  cannot,  even  though  commnnioated  to 
the  directors,  properly  be  held  to  be  equivalent 
to  a  transfer,  or  p«r  m  to  entitle  the  appellant  to 
have  his  name  thus  removed." 

In  this  Ckanrt  in  Alexander  Miic7telC$  case  [tupra 
eit]  we  all  reserved  our  opinions  as  to  what  would 
be  the  effect  of  a  resignation  by  one  of  several  trus- 
tees, intimated  to  the  company  while  the  company 
was  aolvent  and  carrying  on  its  business.  This 
eirenmstanoe  seems  to  me  to  give  greater  weight 
to  the  opinions  I  have  quoted. 

The  petitioner  was  entered  in  the  register  of 
The  Land  Feuing  Oompany  (Limited)  along  with 
three  other  persons  as  holders  of  200  shares  of 
the  oompany,  as  accepting  executors  of  Mrs 
Margaret  Magdalene  Baitt  or  Dalgleish.  The 
effect  of  this  registration  was  to  make  the 
petitioner  and  his  three  co-executors  partners  of 
the  company  as  joint-owners  of  the  200  shares 
with  a  right  of  survivorship.  Their  description 
as  accepting  executors  of  a  person  deceased  did  not 
limit  or  vary  in  any  respect  their  liabilities  as  part- 
ners of  the  company.  In  Muir't  case  [tupra  eit.']! 
said  that  the  notice  of  a  trust  on  the  register  (as 
practised  in  Scotland  and  sanctioned  by  statute) 
was  "not  for  the  purpose  of  altering  the  liability 
of  the  holders  of  such  stock  as  compared  with 
the  other  holders  of  stock  in  the  same  company, 
but  only  for  the  purpose  of  marking  the  stock  as 
the  property  of  the  particular  trust  named  in  the 
transfer  and  the  register."  This  passage  in  my 
judgment  was  quoted  with  marked  approval  by 
Lord  Cairns  (Chancellor)  and  some  of  the  other 
noble  and  leuned  Lords  who  advised  the  House 
of  Lords  in  the  appeaL  I  cannot  doubt  therefore 
that  the  position  of  the  petitioner  and  his  oo-exe- 
cntors  as  partners  of  this  company  differs  in  no 
respect  from  that  of  any  other  set  of  joint-owners 
of  shares  with  a  right  of  survivorship,  entered  in 
the  register  as  such. 

The  petitioner  resigned  his  office  as  trustee  and 
ezeentor  of  Mrs  Margaret  Dalgleish  on  26th  Nov. 
1878.  This  be  did,  as  I  understand,  in  virtue  of 
the  power  of  resignation  conferred  on  all  gratai- 
tons  trustees  to  resign  on  certain  conditions  by  24 
and  2i5  Vict.  c.  84.  But  «ne  of  the  conditioDS 
nnder  which  this  right  is  conferred  is  (sec.  2)  that 
"  nothing  contained  in  this  Act  shall  affect  any 
liabiUty  incurred  by  any  gratuitous  trustee  prior 
to  the  date  of  any  resignation."  The  subsequent 
Trust  Acts  of  1868  and  1867  do  not  in  any  respect 
dter  the  provision  of  the  second  section  of  the 
first  Act.  Even  if  the  resignation  had  been  made 
in  terms  of  a  power  in  the  trust-deed  the  result 
wonld  not  be  different,  for  a  truster  has  no  power 
to  limit  the  liabiUty  of  his  trustees  to  third  parties. 
Now,  the  liability  which  Mrs  Margaret  Dalgleish's 
trnsteea  undertook  when  they  registered  them- 
selves as  partners  of  this  company  was  the  same 
as  that  of  all  the  other  partners,  viz.,  to  pay  the 
portion  of  the  unpaid  capital  of  the  company 
eorresponding  to  their  shares  when  called  up  in 
terms  of  the  contract  of  partnership.  It  is  quite 
settled  tiiat  this  obligation  attaches  to  the  partners 
not  when  the  calls  are  made  but  when  they  be- 
come members  of  the  oompany. 
TOb  zzm. 


Much  importance  has  been  ascribed  to  the  fact 
that  the  petitioner's  resignation  was  intimated  to 
the  directors  of  the  company.  But  what  was  it 
that  was  so  intimated  ?  Merely  that  he  had  re- 
signed. Bat  that  could  mean  no  more  than  that 
he  had  done  an  act  which  disqualified  him  from 
taking  part  in  the  administration  of  the  estate  as 
a  trustee  for  the  future,  but  which  did  not  and 
could  not  absolve  him  from  the  liability  which  he 
contracted  in  becoming  a  partner  of  the  com- 
pany. 

In  ordinary  partnerships  there  is  no  power  in 
any  partner  to  assign  his  interest  to  a  third  party, 
and  BO  to  get  rid  of  his  liabilities  as  a  partner, 
either  to  his  copartners  or  to  the  public.  In  com- 
panies formed  and  regulated  as  this  is  by  the  Com- 
panies Acts  the  shares  are  by  express  enactment 
made  transferable,  and  but  for  this  enactment  they 
would  not  be  so.  But  tbe  same  statutes  provide  for 
the  way  in  which  such  shares  can  be  conveyed  so  as 
to  divest  one  person  of  his  rights  and  reUevebim 
of  his  liabilities  as  a  partner  and  substitute 
another  in  his  place.  And  the  only  way  in  which 
that  can  be  done,  as  I  read  the  Companies  Acts,  is 
by  deed  of  transfer.  The  arrangements  for  carry- 
ing through  such  transfers  are  part  of  the  general 
powers  given  to  the  directors  in  the  management 
of  the  concern,  tbe  control  vested  in  the  directors 
over  the  right  of  transfer  being  in  some  com- 
panies greater  and  in  others  less. 

The  case  of  BeU  \iupraeU.  ]  throws  no  light  on  this 
question.  It  is  beyond  doubt  that  if  the  names  of 
persons  are  entered  on  the  register  of  shareholders 
by  their  authority  or  with  their  consents  they  *re 
thereby  effectually  made  partners,  for  this  is 
matter  of  express  enactment  by  section  28  of  the 
Act  of  1862.  But  when  a  person  has  so  become 
a  partner,  the  question  is  bow  he  can  divest  him- 
self of  the  character  and  get  rid  of  the  liability  of 
a  partner. 

In  the  present  case  the  articles  of  association 
provide  that  "no  transfer  of  shares  by  a  share- 
holder shall  be  effectual  unless  offer  be  first  made 
of  the  same  to  tbe  oompany  at  the  price  proposed, 
and  the  consent  of  the  directors  in  writing  be 
first  obtained  to  the  transfer."  And  also  that  "the 
company  shall  not  be  bound  to  register  the  trans- 
fer" "unless  the  proposed  transference  shall 
have  been  previously  approved  of  by  the  direc- 
tors," 

The  petitioner  is  thus  met  by  three  difficulties 
— (1)  He  has  no  transfer  to  present  to  the  com- 
pany ;  (2;  he  has  not  obtained  the  written  con- 
sent of  the  directors ;  (3)  and  his  transferee,  if  he 
can  be  said  to  have  one,  has  not  been  previously 
approved.  So  far  from  any  such  consent  or  ap- 
proval having  been  obtained,  the  directors  strongly 
object,  and  on  grounds  apparently  not  unreason- 
able, to  the  proposed  change  on  the  register  of 
shareholders. 

Whether  if  the  directors  were  willing  to  dis- 
pense with  the  execution  of  a  deed  of  transfer  and 
to  remove  the  petitioner's  name  from  the  register, 
leaving  only  his  co-owners  of  the  shares  as  the 
registered  partners  in  respect  of  the  shares  in 
question,  they  could  lawfiUly  do  so,  I  do  not  in- 
quire. But  I  am  of  opinion  that  the  petitioner 
cannot  assert  a  right  under  the  35  th  section  of  the 
Act  of  1862  to  have  his  name  removed. 

This  case  has  been  likened  to  the  case  of  one  of 
several  testamentary  trustees  and  executors  (who 
are  registered  as  joint-owners  in  trost  of  shares  in 
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an  inoorporated  company)  dying.  Bat  it  appears 
to  me  thi&t  this  is  a  false  and  misleading  analogy. 
The  effect  of  the  death  in  such  a  case  is  to  vest 
the  vhole  joint  property  in  the  shares  absolntely 
in  the  snrviTors,  beoanse  snch  a  joint  trost-estate 
is  either  expressly  or  by  implication  given  to  the 
trnstees  jointly  and  the  sorrivors  and  sarrivor. 
This  was  the  gronndof  judgment  in  OsuxdcCt  Trut- 
teet,  Jan.  16,  1879,  6  a  461.  No  right  or  interest 
whatever  can  in  such  an  event  transmit  or  descend 
to  the  exeontora  or  representatives  of  the  deceas- 
ing tmstee,  and  therefore  it  becomes  both 
impossible  and  unnecessary  that  any  deed  of 
transfer  shoold  be  executed— impossible,  because 
there  is  no  one  in  titvlo  to  m^e  the  transfer, 
and  nnneceasary  beoanse  the  shares  are  already 
by  the  operation  of  the  original  title  of  the 
trnstees  fnlly  vested  in  the  survivor. 

But  in  the  case  of  a  tmstee  resigning,  the  shares 
cannot  vest  in  his  oo-tmatees  by  survivorship, 
and  there  is  a  living  man  to  make  the  transfer. 
The  form  of  the  transfer  wonld  of  course  be  by 
the  ordinary  method  known  in  trust  law.  The 
whole  trnatees  on  the  register,  including  the 
resigning  tmstee,  will  transfer  the  shares  to  the 
troBtees  other  than  the  resigning  tmstee. 

The  reason  why  this  conrse  is  not  adopted  in 
the  present  case  is  not  far  to  seek.  The  whole 
oiroumstances  suggest  that  the  object  is  to 
deprive  the  company  and  its  directors  of  the 
right  to  withhold  their  consent  to  the  transfer, 
and  to  refuse  to  approve  of  the  transferees — a  right 
secured  to  them  by  the  articles  of  association. 

The  Oonrt  granted  the  petition. 

Oonnsel  for  Petitioner — E.  V.  Campbell — 3.  A. 
Beid.     Agent— William  Duncan,  S.S.G. 

Counsel  for  ftespondents  —  Pearson  —  Low. 
Agents — ^Fraser,  Stoddart,  &  Ballingal,  W.S. 


Friday,  November  20.* 

SECOND    DIVISION. 

[Sheriff  of  Aberdeen. 
NOBLE   V,  WATSON. 

Agreement*  and  Oontraets— Matter  and  Servant — 
Ditmiitalfor  P^ult — Forfeiture— Ship. 

The  owner  of  a  vessel  entered  into  an  agree- 
ment with  a  master  whereby  the  master  pur- 
chased and  paid  for  a  share  in  the  vessel,  and 
the  owner  agreed  to  hold  the  share  in  trust 
for  the  master's  share  of  profits,  without  pre- 
judice to  his  (the  owner)  selling  or  mort- 
gaging the  vessel,  the  master  on  his  part 
agreeing  to  take  the  command  under  the 
sdpnlation  that  should  he  be  guilty  of 
drunkenness  he  should  be  liable  to  dismissal, 
and  in  that  event  to  forfeit  all  claim  to  any 
share  of  the  vessel  or  its  profits.  He  was 
justifiably  dismissed  for  drunkenness,  and 
the  owner,  founding  on  the  clause  of  for- 
feiture, refused  to  transfer  the  share  or  re- 
pay the  price.  Held  that  the  share  being  the 
master's  property,  and  it  not  being  proved  that 
his  misoondaot  had  caused  loss  to  the  owner, 
•  Decided  November  13. 


the  owner  was  not  entitled  to  hold  the  share 
as  forfeited  by  the  misoondact,  and  that  as  ha 
had  refused  to  transfer  it  he  must  refund  the 
price. 
In  August  1883  Crawford  Noble  junior,  the 
owner  of  a  steam-trawler  called  the  "  Lightning" 
of  Aberdeen,  entered  into  a  verbal  agreement 
with  William  Watson,  a  shipmaster,  by  which  he 
agreed  for  the  sum  of  £100  to  sell  him  seven 
sixty-fourth  shares  of  the  vessel.  Watson  paid  the 
money  and  obtained  from  Noble's  agent  a  receipt 
therefor,  which  was  as  follows: — "Received  of 
William  Watson  the  sum  of  £100  on  behalf  of 
Crawford  Noble  junior,  for  a  share  in  the  steam- 
trawler  '  Lightning.'"  At  the  date  of  the  sale  the 
vessel  was  already  mortgaged  to  a  bank  to  her  full 
value.  On  the  2l>th  October  1883  they  entered 
into  a  minute  of  agreement  by  which  (I) 
Noble,  in  consideration  of  the  sum  of  £100  paid 
to  him  by  Watson,  agreed,  but  so  long  only  as 
Watson  fulfilled  the  obligations  undertaken  by 
him  in  the  second  place,  to  "bold  seven  sixty- 
fourth  shares  of  the  vessel  in  trust  for  payment 
to  the  second  party  (Watson),  during  the  con- 
tinuation of  the  agreement,  of  one-ninth  share  of 
the  net  profits  earned  by  the  '  Lightning,'  without 
prejudice  to  Noble's  power  to  sell  her  or  mort- 
gage or  dispose  of  her  on  repayment  of  the  £lOO;" 
(2)  Watson  agreed  to  take  entire  command  of  the 
vessel,  to  conduct  the  trawling  operations,  ix., 
and  to  be  sober  and  attentive  to  his  duties  as 
captain,  "and  in  the  event  of  his  at  any  time 
becoming  intoxicated  or  in  any  way  failing  to 
fulfil  the  obligations  hereby  undertaken  by  him, 
the  first  party  (Noble),  shall  be  entitled  to  dismiss 
him  from  his  employment  as  captain,  and  in  that 
event  he  shall  forfeit  all  claim  to  repayment  of 
the  £100,  and  shall  also  forfeit  his  right  to  any 
share  of  the  vessel  or  of  the  profits  thereof." 

Watson  entered  on  his  duties  as  captain  on  the 
14th  of  August.  In  consequence,  however,  of  his 
drunken  behaviour  Noble  dismissed  him  from  bis 
employment. 

Watson  raised  this  action  against  Noble  for 
repetition  of  the  £100,  and  averred  that  he  bad 
frequently  applied  to  the  latter  for  a  bill  of  sale 
of  the  shares  of  the  vessel  for  which  the  sum  was 
paid,  but  the  defender  had  refused  to  give  it  to 
him.  He  reserved  all  claims  competent  to  him  for 
damages  in  respect  of  the  defender's  failure  to  im- 
plement his  engagement. 

The  defender  averred  that  through  the  pur- 
suer's drunkenness  and  neglect  of  duty  he 
caused  him  serious  loss  and  damage,  and  in 
particular  on  6th  December  damage  was  done 
to  the  extent  of  £67  to  the  nets  of  a  fish- 
ing-boat, for  which  the  defender  was  held  re- 
sponsible, and  a  trawl-net  and  gear  were  loet 
on  the  16th  December.  He  also  stated  that  the 
pursuer,  besides  having  forfeited  the  sum  of  £100 
in  terms  of  the  agreement,  was  liable  to  him  in 
damages  for  loss  and  injury  caused  by  culpable 
neglect  of  duty,  and  he  reserved  right  to  raise 
action  therefor. 

The  pursuer  pleaded — "The  pursuer  having 
paid  to  the  defender  the  sum  sued  for,  for  a 
specific  purpose,  and  the  defender  having  refused 
to  implement  his  part,  is  liable  in  repetition,  and 
decree  should  pass  against  him  for  the  principal 
sum,  interest,  and  expenses  as  prayed  for. " 

The  Sheriff-Substitute  (Bbown)  found,  after  a 
proof,  that  the  pursuer  was  entitled  to  damages 
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for  breach  of  oontiact,  and  assessed  the  amount 
at  £40. 

'^JfoU. —  ...  As  I  look  apon  the  case,  the  re- 
ceipt, the  verbal  and  the  Bnbseqnent  written  agree- 
ment, all  form  part  of  one  traosaotioQ,  and  are  to  be 
taken  in  Bynthesis  in  considering  on  what  terms 
the  pnnmer  became  captain  of  the  '  Lightning  ; ' 
and  I  think  npon  the  evidence  it  is  not  doubtful 
that  the  agreement  was,  that  on  an  instant  pay- 
ment of  £100  the  pursuer  was  to  receive  the 
oommand  and  acquire  a  share  in  the  vessel,  but 
was  to  forfeit  both  on  certain  conditions,  which 
are  set  forth  in  the  minute  of  agreement.  My 
view  npon  the  evidence  further  is  that  these  con- 
ditions are  not  qualified,  for  notwithstanding 
the  stringency  of  the  contract  I  am  unable  to 
hold  that  for  a  single  act  of  violation  of  its  spirit, 
not  shown  to  be  followed  by  actual  loss,  the 
defender  was  entitled  to  get  rid  of  the  pursuer, 
and  put  the  £100  he  had  deposited  in  part  for  a 
share  of  the  ship  into  his  own  pocket.  The  case 
of  the  pursuer,  therefore,  really  comes  to  be  one 
of  damages  for  a  breach  of  contract,  and  not,  as 
he  has  put  it,  a  claim  for  repetition  under  the 
receipt,  for,  as  I  have  already  pointed  out,  he 
cannot  so  lay  his  action  widiout  ignoring  the 
agreement,  which  he  certainly  cannot  do.  It 
then  comes  to  be  •  difficult  question,  What  is 
the  damage  which  the  pursuer  has  proved?  I 
am  quite  clear  that  the  £100  is  not  the  measure 
of  the  damage,  for  what  has  to  be  assessed  is  the 
value  of  bis  interest  in  the  vessel  and  of  his  com- 
mand at  the  time  he  was  dismissed.  The  pursuer 
himself  has  succeeded  in  excluding  evidence  as 
to  the  subsequent  history  of  the  vessel,  and 
according  to  the  view  I  have  ultimately  come  to 
take  of  the  case  that  presents  an  element  of  some 
embarrassment.  But  although  the  details  of  the 
loss  are  not  in  evidence,  it  is  quite  dear  that  the 
'T.igiitniTig'  since  the  pursuer's  dismissal  has 
been  a  losing  concern,  and  that  both  the  value  of 
the  master's  position  and  his  interest  have  been 
considerably  depreciated.  The  materials  are  not 
abundant  for  forming  a  judgment,  but  dealing  in 
a  somewhat  rough  way  with  such  evidence  as 
Utere  is,  and  particularly  having  reference  to  the 
nncontradicted  evidence  of  the  defender  as  to 
the  deterioration  in  the  vessel,  I  think  justice 
between  the  parties  will  be  done  by  awarding 
damages  to  the  pursuer  to  the  extent  of  £40,"  &c. 

On  appeal  the  Sheriff  (GnrEBix  Smith)  found 
that  under  the  agreement  between  the  parties  the 
puTBoer  was  liable  to  dismissal,  and  agreed  to 
forfeit  £100  "  which  he  had  paid  as  the  consider- 
ation for  his  receiving  the  oommand  of  the 
trawler  and  a  certain  share  of  the  profit  in  the 
event  of  his  at  any  time  becoming  intoxicated  or 
failing  to  fulfil  the  obligations  undertaken  by 
him ;  (2)  that  this  condition  was  not  observed  by 
liim  on  more  than  one  occasion  ;  that  thereby 
his  dismissal  was  justified  and  the  forfeiture  in- 
enrred:  Therefore  assoilzies  the  defender  from 
the  conclusion  of  the  action,  &c. 

"JToto. — In  this  case  the  agreement  between 
the  parties  is  in  writing,  and  no  evidence  of  the 
terms  of  their  arrangement  is  in  my  opinion 
admissible  except  the  document  itself.  In  effect 
it  provides  that,  in  consideration  of  his  paying  to 
the  defender  £100,  the  pursuer  was  to  be 
appointed  captain  of  the  trawler  'Lightning, 'and 
be  treated  as  owner  of  a  ninth  share  in  the 
division  of  the  profits,  without,  however,  acquir- 


ing any  property  right  in  the  vesseL  On  the 
other  hand,  the  pursuer  bound  himself  to  keep 
sober,  and  to  submit  to  dismissal  as  well  as  the 
forfeiture  of  his  £100  'in  the  event  of  his  at  any 
time  becoming  intoxicated,  or  in  any  way  failing 
to  fulfil  the  obligations  hereby  undertaken  by 
him.'  This  was  a  very  stringent  clause,  but  I 
assume  there  were  good  reasons  for  it,  as  the 
defender  says  there  were,  and  it  is  a  perfectly 
lawful  stipulation.  The  defender  might  well  de- 
sire both  to  protect  himself  anh.  to  provide  • 
stimulus  to  the  pursuer  to  abstain  from  drinking. 
On  tbe  other  hand,  it  furnishes  the  other  par^ 
to  the  contract  with  a  potent  lever  which  might 
easily  be  used  by  an  unscrupulous  person  in  an 
unfair  manner.  Lord  Stowell  once  observed 
'  that  in  a  mode  of  life  particularly  exposed  to 
severe  peril  and  exertion,  and  therefore  admitting 
in  seasons  of  repose  something  of  indulgence  and 
refreshment,  proof  of  a  single  act  of  intemper- 
ance committed  in  port  is  no  conclasive  proof  of 
disability  for  general  maritime  employment.' 
(2'A«  Exeter,  2  Bob.  261.)  And  although  since 
the  time  of  that  eminent  judge  the  standard  of 
sobriety  has  been  greatly  raised  among  all  classes 
of  society — especially  amongst  seafaring  men,  to 
whom  the  care  of  valuable  lives  and  property  is 
entrusted — I  have  no  doubt  whatever  that  the 
clause  in  question  ought  to  be  construed  in  the 
spirit  of  Uie  sentiment  here  expressed.  The 
intoxication  meant  is  a  recurrence  to  his  former 
habits,  which  but  for  his  promises  of  amendment, 
would  have  prevented  him  from  even  obtaining 
the  employment.  The  defender  could  not  be 
permitted  to  take  advantage  of  some  isolated  act 
of  forgetfulness  on  the  part  of  the  pursuer  from 
which  no  evil  resulted.  He  must  act  on  reason- 
able grounds  and  produce  sufficient  evidence  that 
the  pursuer,  on  whom  the  whole  success  of  the 
adventure  depended,  was  really  no  longer  to  be 
depended  on,  and  so  had  incurred  the  forfeiture. 
But  even  reading  the  clause  in  this  sense,  and  as 
favourably  as  I  can  for  the  pursuer,  I  think  the 
evidence  adduced  for  the  defender  is  sufficient  to 
justify  his  action.  I  do  not  attach  importance  to 
the  loss  of  the  trawling  gear  off  the  Isle  of  May, 
although  that  was  a  serious  matter,  and  I  am  not 
satisfied  that  it  was  not  preventible.  But,  in  my 
opinion,  if  the  agreement  is  to  receive  effect  at 
all,  there  is  no  getting  over  the  fact  sworn  to  by 
some  of  the  crew — namely,  that  the  pursuer,  in 
his  own  words,  '  got  on  the  spree  at  Leith,'  with 
the  result  that  the  trawler  was  lying  idle  in  port 
while  she  might  have  been  fishing.  The  man- 
ager of  the  trawler  states  that  when  he  went  up 
to  Leith  in  November  1888  he  found  the  craft  in 
port,  the  captain  drimk,  dismissed  him,  and  took 
him  back  at  the  solicitation  of  his  wife.  It  is 
also  proved  that  owing  to  the  incapacity  of  the 
pursuer  the  trawler  on  one  occasion  put  to  sea 
under  charge  of  the  engineer  and  fouled  some 
fishermen's  nets,  for  which  £36  of  damages  had 
afterwards  to  be  paid.  If  these  failures  in  duty 
entitled  the  defender  to  interfere  for  his  own 
protection,  as  I  think  they  did,  by  revoking  the 
pursuer's  appointment,  I  cannot  see  how  under 
the  agreement  the  dismissal  did  not  carry  the 
loss  of  the  £100  with  it." 

The  pursuer  appealed,  and  argued — ^This  was 
not  an  action  of  damages  at  all,  but  one  for 
repetition  of  a  sum  of  money  paid  for  the  pur- 
chase of  shares  of  a  vessel  which  the  seller  had 
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refused  to  transfer  to  the  purchaser.  To  give 
effect  to  what  was  a  penal  olausein  the  agreement 
wonld  be  to  deprive  the  porobaser  of  what  he  had 
admittedly  paid  for. 

The  defender  replied — The  forfeiting  olanse  in 
the  agreement  fell  to  be  given  effect  to.  It  was 
expressly  inserted  in  the  agreement  to  meet  the 
posaibility  of  the  pursuer's  returning  to  habits 
which  were  well  known.  The  Conrt  could  not 
reduce  the  sum  unless  it  was  shown  to  be  an 
exorbitant  one. — Fhn-rett  <&  Barr  v.  Henderton, 
dx.,  Not.  26th  1869,  8  Maoph.  187;  Craig  y. 
M'Beath,  July  S,  1863,  1  Macph.  1020. 

At  advising — 

IiOBD  YouMO— This  is  a  confusing  ease  looking 
to  the  contract  between  the  parties  and  the 
agreement  between  them,  which  is  oddly  worded. 
It  appears  that  the  defender  was  owner  of  a  screw 
trawler  called  the  "Lightning."  Although  it 
was  mortgaged  to  its  full  value  in  August  1883, 
in  that  month  it  was  admitted  he  made  an 
agreement  with  the  pursuer  of  the  action  to  sell 
him  seven  sixty-fourth  shares  of  the  vessel,  and  the 
pursuer  duly  paid  the  money  and  obtained  receipt 
therefor.  We  are  relieved  from  difficulty  as  to 
the  extent  of  the  shares,  because  the  parties  are 
agreed  thatit  was  seven  sixty-fourths.  Whether  the 
contract  could  have  been  implemented  or*not  is 
doubtful,  for  the  ship  was  then  mortgaged 
to  the  bank  for  its  full  value.  The  defender 
sajrs  in  his  evidence  that  if  the  pursuer  had 
asked  for  it  he  would  have  given  him  a  trans- 
fer of  the  shares  next  day,  and  that  there  was 
no  doubt  the  mortgage  would  have  enabled  him 
to  do  it  by  discharging  the  mortgage  to  that 
extent.  The  original  contract  then  is  not  doubt- 
ful. But  then  there  is  a  subsequent  agreement 
between  the  parties  which  I  should  have  had 
difficulty  in  reading  as  a  confirmation  of  the 
original  contract  had  it  not  been  stated  to  us 
that  both  parties  were  agreed  that  the  original 
oontraet  of  purchase  and  sale  of  the  seven 
sixty-four  shares  was  never  changed,  the  defender 
remaining  the  seller  and  the  pursuer  the  pur- 
chaser of  the  shares.  The  agreement  of  October 
was  represented  to  ns  as  signifying  that  the 
pursuer  was  to  be  put  in  the  position  of  master 
of  the  trawler,  and  so  long  as  he  remained  in 
the  defender's  service  as  such  the  shares  which 
he  had  bought  were  not  to  be  transferred  to 
him  but  to  be  held  by  the  defender  in  trust 
for  him,  he  while  the  agreement  lasted  receiv- 
ing for  bis  services  and  in  respect  of  his  shares 
one-ninth  of  the  net  profits;  and  the  agreement 
is  quite  capable  of  being  so  read.  He  agrees  to 
remain  sober,  and  if  he  gets  drunk  he  may  be 
dismissed.  'That  was  hardly  a  necessary  stipu- 
lation to  make,  because  without  any  stipulation  at 
all  the  owner  of  a  ship  may  dismiss  the  captain  if 
he  gets  drunk.  Well,  he  entered  on  his  duties  in 
October,  the  date  of  the  agreement,  butaftervrards 
he  did  get  drunk  and  was  dismissed,  and  I  assume 
quite  properly  dismissed,  so  that  this  agreement  is 
no  longer  to  stand.  But  then  the  agreement  stipu- 
lates that  if  he  forfeits  his  place  as  captain  he  is 
to  forfeit  his  shares  too,  and  the  case  comes  to 
turn  on  the  validity  of  that  forfeiture.  The  case 
was  argued  on  several  footings.  It  was  argued  that 
the  sum  of  £100  was  to  be  security  to  make  good 
any  damage  which  might  be  caused  by  drunken- 
ness    I  cannot  so   read  it.    In  fact  the  case 


first  turns  on  the  legality  of  the  agreement- 
There  is  no  question  of  damages  before  us.  The 
action  is  for  repetition  of  the  price  of  shares  pur- 
chased because  the  seller  refuses  to  transfer  them 
to  the  purchaser.  Dismissal  is  indicated  on 
record,  and  also  a  claim  of  damages  in  respect  of 
that.  Again,  the  defender  says  that  by  the  pur- 
suer's getting  drunk,  and  therefore  failing  in  his 
duties  as  skipper,  he  has  suffered  damage  for 
which  he  reserves  his  right  of  action.  Therefore, 
first,  as  the  claim  to  any  damage  done  to  the  pursuer 
under  the  head  of  wrongful  dismissal  is  reserved  to 
him,  BO  the  claim  for  any  damage  done  to  the  defen- 
der by  the  pursuer  forfeiting  the  condition  of  the 
agreement  is  reserved  by  the  defender.  The  main 
question  in  the  case  then,  and  on  which  the 
decision  must  turn,  is  as  to  the  forfeiting  clause, 
that  if  he  gets  drunk,  though  he  has  done  no 
damage  at  idl,  he  shall  forfeit  the  shares  which  he 
bought  from  the  defender.  I  am  not  prepared 
to  enforce  that.  It  is  a  penalty  and  cannot  be 
enforced  at  least  in  this  action.  Assuming  the 
pursuer  to  have  been  properly  dismissed,  or  even 
let  us  say  improperly  dismissed,  he  was  entitled 
to  goto  the  defender  and  say,  "This  agreement 
of  October  is  at  an  end,  transfer  to  me  the  aharea 
which  I  bought  and  which  you  hold  in  trust  for 
me. "  The  defender  declined  to  comply  with  the 
request,  and  he  was  not  entitled  to  do  so.  That 
is  sufficient  for  the  decision  of  the  case.  I  there- 
fore propose  that  with  appropriate  findings  as  to 
the  purchase  and  sale  of  the  ship  and  the  de- 
fender's refusal  to  transfer  the  shares  bought  and 
paid  for,  we  should  find  that  the  pursuer  ought 
to  get  decree  for  the  £100. 

LoBD  Gbaiohuj.  concurred. 

LoBD  Bttthebfubd  OiiASE— I  agree.  We  have 
been  relieved  by  the  parties  from  all  difficulty  in 
construing  what  might  be  a  difficult  agreement 
to  construe.  It  is  admitted  on  both  sides  that 
the  pursuer  bought  and  the  defender  sold  seven 
sixty-fourth  shares  of  the  trawler  in  question,  and 
that  being  so,  the  price  was  paid  and  these  shares 
although  they  were  not  registered  in  the  pursuer's 
name  became  his  property.  Now,  did  they  ever 
cease  to  be  his  property?  I  do  not  think  so.  It 
is  said  he  forfeited  the  property  in  consequence  of 
the  condition  contained  in  the  agreement  as 
regards  his  sobriety.  We  cannot  enforce  the 
condition  to  the  effect  of  transferring  the  pur- 
suer's property  to  the  defender.  It  seems  to  me 
when  we  are  left  in  ignorance  whether  the  pursuer 
caused  loss  to  the  defender,  it  would  be  contrary 
to  the  rules  of  law  to  order  forfeiture  of  the 
property,  and  so  transfer  that  property  to  the 
defender.  Therefore  the  only  question  is,  whether 
the  pursuer  is  entitled  to  get  £100  7  At  first  I 
felt  considerable  difficulty,  but  of  that  I  have 
been  relieved,  because  the  pursuer  was  willing  to 
take  his  shares  of  the  ship,  nud  indeed  asked  for 
them.  The  defender  might  have  transferred 
them,  but  he  refused  to  do  so,  and  that  being  so, 
as  he  got  the  price  and  refused  to  tituasfer  the 
subject  of  the  prioe,  the  pursuer  has  right  to 
demand  the  restoration  of  the  price.  Whether 
he  is  bound  to  take  the  seven  sixty-fourth  shares 
even  if  they  had  been  offered  to  him  we  are 
again  relieved  from  inquiring,  because  the  de- 
fender has  not  offered  them  yet. 

The  LoBO  Jusnos-Cx.KBK  was  absent. 
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The  Oomt  pronoonoed  this  interlocutor : — 
"  The  Lords  haying  heard  counsel  for  the 
parties  on  the  appeal,  Find  in  point  of  fact — 
First,  that  the  respondent  Crawford  Noble 
junior  is  the  registered  owner  of  the  steam- 
trawler  'Lightning,'  of  Aberdeen,  and  that, 
being  snob  owner,  he,  on  18th  August  1883, 
sold  to  William  Watson,  the  appellant,  seven 
sixty-fourth  shares  of  the  said  steam-trawler, 
at  the  price  of  One  hundred  pounds,  which 
was  paid  to  him  at  the  time  of  the  sale  by 
the  said  appellant ;  second,  that  on  26th 
October  1883  the  said  appelluit  and  respon- 
dent entered  into  the  minute  of  agreement  of 
that  date,  and  in  the  record  referred  to ;  third, 
that  it  was  admitted  at  the  bar  by  the  coun- 
sel for  the  said  respondent  that  it  was  not  the 
purpose  of  the  said  agreement,  or  the  mean- 
ing or  intention  of  the  parties  thereto,  that 
tiie  said  appellant  should  cease  to  be  the 
proprietor,  as  purchaser,  by  the  aforesaid 
sale  of  seven  sixty-fourth  shares  of  the  said 
steam-trawler,  but  only  that  the  said  respon- 
dent should  hold  the  same  in  trust  for  him 
during  the  subsistence  of  the  said  agree- 
ment, and  while  the  said  appellant  continued 
in  the  command  and  charge  of  the  said 
trawler  as  thereby  agreed,  but  subject  to  the 
forfeiture  thereby  provided  if  legally  valid; 
fourth,  that  on  20th  December  1883  the  re- 
spondent dismissed  the  appellant  from  his 
employment  as  captain  of  said  trawler,  of 
which  he  then  ceased  to  have  the  command 
or  charge,  under  the  aforesaid  agreement, 
and  that  the  said  dismissal  was  warranted 
by  the  appellant's  misconduct  and  drunken 
habits;  iifth,  that  the  appellant  thereupon 
demanded  from  the  respondent  a  transfer  of 
the  shares  of  the  said  trawler  which  he  had 
purchased  and  paid  for,  and  which  the  re- 
spondent held  in  trust  for  him  as  aforesaid, 
and  that  the  respondent  refused  the  said 
demands,  on  the  ground  that  the  said  shares 
had  by  the  said  agreement  been  forfeited  to 
him  by  the  misconduct  for  which  he  had 
been  ^missed  from  the  command :  Find  in 
law  that  the  said  shares  are  the  property  of 
the  appellant,  who  bought  and  paid  for  them, 
and  that  the  same  were  not  forfeited  to  the 
respondent  by  the  misconduct  for  which  he 
was  dismissed,  and  that  the  respondent  hav- 
ing refosed  to  transfer  when  demanded,  and 
persisted  in  the  refusal,  is  bound  to  repay 
the  prices  which  he  received  therefor :  There- 
fore sustains  the  appeal,  recal  the  interlocutor 
of  the  Sheriff  appe^ed  against,  and  the  inter- 
loontor  of  the  Sheriff-Substitute  of  9th  June 
1886:  Bepel  the  defences,  and  decern  against 
the  respondent  in  terms  of  the  conclusions  of 
the  action:  Find  the  appellant  entitled  to 
expenses  in  the  Inferior  Ooort  and  in  this 
Court,"  Ac. 

Counsel    for   Pursuer  —  M'Eecbnie  —  Glegg. 
Agent — John  Hacpherson,  W.S. 

Counsel  for  Defender — Younger.     Agent — 


Friday,  November  20. 

FIRST     DIVISION. 

[Sheriff  of  Perth. 

STUART  &  COMPANY  V.  KENNEDY. 
Sale  —  Price  —  Consensus   in   idem  plaoitnm  — 
Mutual  Error. 

A  quarrymaster  sold  to  a  mason  a  certain 
number  of  feet  of  stone  at  a  certain  price. 
After  the  stone  had  been  in  part  delivered 
and  used  it  appeared  that  the  seller  believed 
that  the  stone  was  sold  by  the  superjieial,  the 
buyer  by  the  lineal  foot.  Held  that  in  con- 
sequence of  this  misunderstanding  there 
had  been  no  eoiuensut  in  idem  plaeitum  as  to 
the  price,  and  that  as  the  stone  could  not  be 
restored  to  the  seller,  the  fair  market  value 
of  the  stone  used  ought  to  be  taken  as  the 
price  payable. 

WHaon,  21  D.  967,  foUowed. 
Jaines  Stuart  &  Oompany,  oocJ  and  lime  mer- 
chants, Denny  (afterwards  represented  in  this 
action  by  J.  F.  M'Queen,  trustee  for  their  credi- 
tors), sued  James  Kennedy,  Eilliechassie,  Tnlly- 
powrie,  under  the  Debts  Recovery  (Scotland)  Act 
1867,  in  the  Sheriff  Court  at  Perth,  for  the  sum  of 
£34,  168.  9d.,  being  the  balance  of  an  account 
for  £74  for  coping-stone. 

The  pursuer  undertook  to  supply  the  defender, 
a  mason  and  builder,  with  760  feet  of  garden  wall 
coping  at  the  price  of  Is.  9d.  per  foot.  The 
question  in  the  case  was,  Whether  the  superficial 
or  the  lineal  foot  was  intended  ? 

The  pursuer  averred  it  was  Is.  9d.  per 
superficial  foot.  The  defender  averred  it  was 
Is.  9d.  per  lineal  foot.  760  feet  of  the  specified 
dimensions  at  Is.  9d.  per  lineal  foot  amounted  to 
£66,  12s.  6d.,  while  at  Is.  9d.  per  superficial 
foot  it  amounted  to  £142,  3s.  9d. 

The  pursuer  had  on  80th  June  1883  written 
the  following  letter  to  the  defender — *'Dear  Sir — 
Further  to  my  letter  of  23d  iust.  I  shall  be  glad 
to  supply  you  with  750  lineal  feet  garden  coping, 
26"  broad,  3"  thick  at  sides,  and  3^"  in  centre, 
mill-faced,  sawn  on  sides,  and  half-checked  i" 
on  the  joints,  put  on  trucks  at  quarries,  at  Is.  9d. 
per  superficial  foot,  and  trusting  this  low  figure 
will  secure  the  order,  I  am,  yours  truly,"  Sea, 

The  defender  denied  that  he  ever  received  such 
a  letter,  and  there  was  no  proof  that  he  ever 
accepted  the  offer  it  contained. 

The  contract  actually  entered  into  was  a  verbal 
one,  and  was  entered  into  between  the  pursuers' 
traveller  and  the  defender,  between  whose  evi- 
dence at  the  proof  there  was  a  direct  contradiction; 
the  traveller  saying  that  the  superficial  foot,  the 
defender  that  the  lineal  foot,  was  the  measure 
agreed  on. 

After  the  qnestion  arose,  the  defender,  under 
reservation  of  his  position,  had  paid  £40  on 
account.  That  sum  being  rather  more  than  the 
stone  then  delivered  would  cost,  according  to  his 
view  of  the  bargain,  he  maintained  in  this  process 
that  no  more  was  due.  On  the  pursuers'  view  the 
total  amount  delivered  would  amount  to  £74, 
16s.  9d. ,  so  that  £34, 16s.  9d.  was  the  sum  sued  for. 
The  Sheriff-Substitute  (Gbahau)  found  for  the 
pursuers,  and  decerned  for  the  sum  sued  for. 
On  appeal  the  Sheriff  (Oloao)  on  Sept.  86, 1886, 
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recalled  the  Sheriff-Snbgtitnte'g  interloontor,  and 
found  that  it  waB  not  proved  that  the  parties  had 
agreed  on  the  price  of  the  coping-stone  ;  that 
the  defender  had  paid  £40  for  the  coping-stones 
supplied ;  that  the  fair  market  Talne  did  not 
exceed  the  sum  so  paid,  and  assoilzied  the  de- 
fender from  the  conolnsions  of  the  action,  with 
expenses. 

"ifoto.— The  Sheriff-Snbstitnte  has  decided  this 
case  for  the  parsoers,  and  has  given  cogent 
reasons  for  his  judgment ;  but  after  very  careful 
consideration  I  have  oome  to  the  oonclnsion  that 
Uie  grounds  of  defence  are  of  still  greater  weight, 
and  that  the  defender  is  entitled  to  absolvitor. 

"The  pursuers,  now  represented  by  their  trus- 
tee, were  tenants  of  a  quarry,  and  they  agreed  to 
supply  the  defender,  a  mason  and  builder,  with  750 
feet  of  garden-wall  coping  of  specified  dimensions, 
which  the  defender  on  his  part  was  to  put  up  on 
the  estate  of  Garth.  The  price  named  was  Is.  9d. 
per  foot,  and  the  question  about  which  the  parties 
have  differed is(as  the  Sheriff-Substitute  states  it), 
whether  the  superficial  or  the  lineal  foot  was 
expressed  or  intended.  The  pursuer  says  that 
the  price  agreed  on  was  Is.  9d.  per  superficial 
foot ;  the  defender  avers  that  it  was  Is.  9d.  per 
lineal  foot.  The  pursuers'  rate,  having  reference 
to  the  dimensions  of  the  coping  to  be  supplied, 
amounts  to  more  than  double  of  the  latter's  rate. 
The  price  of  760  feet  of  coping,  26  inches  broad, 
at  Is.  9d.  per  lineal  foot,  would  be  £65,  128.  6d. ; 
while  at  Is.  9d.  per  superficial  foot  it  would  be 
£142,  3s.  9d. 

"Now,  in  the  first  place,  I  have  formed  the 
opinion  that  Is.  9d.  per  lineal  foot  was  very  near 
the  market  value  of  coping  such  as  was  supplied, 
and  that  Is.  9d.  per  superficial  foot  was  about 
double  of  tiie  fair  market  rate.  I  think  that 
important  point  has  been  fully  established  by  the 
witnesses  for  the  defender — Moir,  M'Ourrach, 
and  Beveridge — all  practical  men,  thoroughly 
versant,  I  beUeve,  With  this  matter,  and  well 
qualified  to  give  evidence  about  it.  It  appears, 
besides,  that  the  defender  was  actually  supplied 
with  stone-coping  of  the  same  kind — used  by  him 
for  the  same  purpose — from  other  tradesmen, 
Calder  Brothers,  at  Is.  8d.  per  lineal  foot,  to 
which  rate  an  addition  of  l^d.  or  2d.  per  foot 
would  fall  to  be  made  for  the  operation  of 
checking.  Further,  the  defender  depones  that 
he  had  agreed  to  supply  this  coping  to  the  pro- 
prietor of  Garth  for  Is.  lOd.  per  lineal  foot. 
This  evidence  is  not  corroborated,  but  I  do  not 
understand  that  it  has  been  seriously  questioned  ; 
and  of  course  if  the  defender  bought  his  coping 
from  the  pursuers  at  Is.  9d.  per  superficial  foot, 
and  sold  it  at  Is.  lOd.  per  lineal  foot,  he  would 
be  a  very  serious  loser  by  that  transaction.  Now, 
the  record  fairly  raises  the  question,  what  was  the 
fair  market  value  of  this  coping  ;  and  this  weighty 
evidence  for  the  defender  has  not  been  met  by 
any  independent  evidence  whatever.  All  the 
pursuers'  witnesses  besides  James  Stuart  were 
in  their  own  employment ;  they  had  never  been 
concerned  in  supplying  coping  of  this  kind 
before;  and  they  do  not  profess  to  be  able  to 
speak  to  its  price  in  the  market.  Now,  all  the 
defender's  practical  witnesses  say  that  the  rate  of 
Is.  9d.  per  superficial  foot  was  quite  out  of  the 
question,  and,  on  the  whole,  I  cannot  doubt  that 
if  decree  were  to  go  against  the  defender  he 
would  pay  more  than  twice  the  market  rate  — 


more  than  twice  what  he  paid  to  Calder  Brothers 
—  and  about  double  of  what  he  was  to  receive 
from  the  proprietor  of  (}arth. 

"It  is  no  doubt  true  that  all  this  would  be  of 
little  consequence  if  the  conditions  of  the  bargain 
were  clearly  proved.  If  that  were  so,  it  would 
not  signify  whether  the  bargain  was  good  or  bad, 
equal  or  unequal ;  but  if  there  be  room  for  ques- 
tion as  to  the  actual  terms  of  the  bargain,  then  I 
think  the  evidence  as  to  what  would  be  a  reason- 
able price  is  very  important,  for  it  is  surely  very 
unlikely  that  the  defender  would  deliberately 
agree  to  pay  to  the  pursuers  twice  the  sum  for 
which  be  could  get  the  same  commodity  from 
others,  and  twice  the  sum  which  he  was  to  receive 
for  it  on  re-sale. 

"  The  question  then  remains — What  is  the 
direct  proof  as  to  the  actual  agreement  between  the 
parties?  Now,  their  communications  commenced 
with  a  letter  of  2 let  June,  in  which  the  defender 
asks  the  pursuer  for  a  quotation  for  750  lineal 
feet  of  coping.  The  pursuer  replied  on  23d 
June  asking  further  information,  which  seems 
to  have  been  furnished,  and  then  there  comes  the 
letter  of  80th  June,  of  which  a  copy  has  been 
produced,  and  on  which  the  pursuers'  case  and 
the  Sheriff-Substitute's  judgment  mainly  depends. 
In  that  letter  the  pursuers  explicitly  state  their 
price  at  Is.  9d.  per  superficial  foot.  Now,  the 
defender  says  that  he  never  received  that  letter, 
and  at  the  debate  his  agent  argued  the  case  as 
if  the  pursuers  had  not  only  never  sent  that  letter 
to  the  defender,  but  had  never  intended  to  send 
it,  and  had  simply  concocted  it  for  the  fraudulent 
purpose  of  founding  a  claim  on  it  afterwards. 
Now,  I  do  not  agree  with  that  argument  in  the 
least.  The  letter  is  booked  in  the  pursuers' 
letter-book  in  the  ordinary  way,  and  I  have  not 
the  smallest  doubt  that  they  wrote  it  meaning  to 
send  it  to  the  defender.  Indeed,  I  see  no  reasons 
for  charging  the  pursuers  with  any  dishonesty  at 
alL  They  had  no  practical  acquaintance  with 
this  kind  of  coping,  and  I  do  not  doubt  that  their 
demand  of  Is.  9d.  per  superficial  foot  was  made 
in  perfect  boria  Jidh,  and  was  in  their  opinion 
reasonable.  Whether  the  letter  reaoh^  the 
defender,  or  had  been  omitted  to  be  posted,  or 
had  been  misaddressed,  or  had  somehow  mis- 
carried, is  not  perfectly  clear,  although  I  agree 
with  the  Sheriff-Substitute  in  thinking  that  the 
fair  conclusion  from  the  evidence  is  that  it  was 
delivered.  The  defender's  denial  that  he  received 
it  raises  a  difiiculty  certainly.  It  is  possible  that 
he  may  have  overlooked  it;  but  however  that 
may  be,  the  important  point  is  that  there  is  no 
proof  at  all  that  the  defender  accepted  the  offer 
in  that  letter.  One  might  have  expected  a 
written  acceptance.  But  I  hold  that,  on  the  evi- 
dence, the  letter  of  30th  June,  whether  received 
by  the  defender  or  not,  forms  no  part  of  the  con- 
tract between  the  parties.  That  contract  was 
entirely  verbal,  and  was  made  at  a  meeting  at 
Logierait  between  Small,  the  pursuers'  traveUer, 
and  the  defender.  It  does  not  very  clearly 
appear  why  Small  was  sent  to  conclude  the  bar- 
gain, but  it  is  of  consequence  to  notice  that 
Small  in  lus  evidence  does  not  say  that  the  pur- 
suers said  anything  to  him  about  the  letter,  and 
it  is  of  still  more  importance  to  notice  that  he 
does  not  say  that  the  letter  was  mentioned  at  aU 
at  the  interview  between  him  and  the  defender 
when  the  bargain  was  made.    He  depones  that 


Digitized  by 


Google 


Bturt  &  Co.  T.  Kenn«d]r,l 
Mot.  20,  ItJSo.  J 


The  Scottish  Law  Rep<yrter.~V<^.  XXIFl. 


151 


the  rate  agreed  to  was  Is.  9d.  per  snperfloial 
foot;  bnt  the  defender,  on  the  other  hand, 
depones  that  it  was  Is.  9d.  per  lineal  foot.  There 
is  no  more,  as  regards  this  part  of  the  oase,  than 
the  directly  oonflioting  evidence  of  these  two 
witnesses,  and  I  see  no  sufficient  reason  for 
preferring  the  one  to  the  other.  It  may  be  said, 
on  the  one  hand,  that  it  is  yery  nnlikely  that 
Small  should  agree  to  supply  the  coping  at  Is.  9d. 
per  lineal  foot  when  the  parsners  had  just  writ- 
ten stating  the  price  at  that  sum  per  superficial 
foot.  On  the  other  hand,  it  is,  in  the  oircnm- 
Btanoes  which  haye  been  already  referred  to, 
highly  improbable  that  the  defender  should  have 
agreed  to  give  the  larger  price.  Now,  considering 
that  this  bargain  was  completed  verbally,  and  to 
all  appearance  somewhat  informally,  I  think  it 
possible  to  believe  both  these  witnesses.  Small 
and  the  defender,  and  I  think  the  fair  conclusion 
from  their  evidence  is  that  they  misunderstood 
one  another — Small  intending  to  refer  to  the 
superficial  foot,  the  defender  understanding  and 
having  in  his  mind  the  lineal  foot.  I  by  no 
means  say  that  this  view  of  the  case  is  without 
difficulty ;  but  my  difference  from  the  Sheriff- 
Substitute  seems  to  be  this,  thai  I  do  not  give  such 
OTer-mling  weight  to  the  letter  of  80th  June  as 
he  does,  and  I  give  more  weight  to  considerations 
as  to  what  would  be  a  fair,  reasonable,  and  prob- 
able bargain  in  the  circumstances,  as  brought  out 
by  the  practical  witnesses  adduced  by  the  defender. 

"Now,8eeing  that  the  bargain  has  been  partially 
fulfilled,  the  legal  result  of  holding  that  as 
regards  price  there  has  been  no  eonsensut  in  idem 
]^aeitum  is  to  hold  that  the  goods  supplied  must 
be  paid  for  according  to  the  ordinsry  market  rate 
{Wilion.  14th  June  1859,  21  D.  967).  Now,  the 
whole  quantity  contracted  for  has  not  been  sup- 
plied, bnt  £40  has  been  paid  to  account.  I  think 
that  Is.  Od.  per  lineal  foot  is  slightly  under  the 
ordinary  market  rate,  judging  from  the  evidence 
of  the  practical  witnesses,  and  on  the  whole  I  think 
that  the  £10  paid  to  account  comes  sufficiently 
near  the  market  rate.  No  question  has  been  raised 
about  the  balance  of  the  750  feet  of  coping-stones 
not  delivered  ;  and  as  to  that  balance  I  do  no 
more  than  indicate  the  view  that  the  bargain  as  to 
them  should beheldtobeoff.  Ikmnotinaposition, 
however,  to  express  a  final  opinion  to  that  effect. 

"Other  points  were  adverted  to  in  the  argu- 
ment, bnt  Uiey  are  quite  subordinate  to  the  main 
question,  whether  the  letter  of  80tb  June  is  to  be 
held  as  the  basis  of  the  agreement,  to  the  exclu- 
sion of  all  considerations  as  to  equity  or  pro- 
bability. These  points  may,  however,  be  very 
shortly  referred  to— (1)  The  price  list  (No.  17)  is 
not  of  much  importance  in  this  case.  It  was  said 
on  the  part  of  the  pursuers  to  show  that  they 
always  sold  by  the  superficial  foot.  It  does  not 
show  that  exactly.  But  it  does  not  refer  to  coping 
stones  at  all,  and  I  think  that  the  defender  sno- 
oeeds  in  showing  that  the  prices  stated  in  the 
list  for  pavement  favour  the  view  that  la.  9d.  per 
lineal  foot  rather  than  Is.  9d.  per  superficial  foot 
was  a  fair  price  for  the  coping.  (2)  Neither  were 
the  invoices  of  the  portions  of  coping  delivered 
pieces  of  evidence  of  much  consequence.  For 
although  the  words  'rate  per  superficial  foot' 
heads  one  of  the  columns,  still  they  are  but  ordi- 
nazy  forma,  and  no  rate  is  in  point  of  fact  filled  in 
in  the  appropriate  column.  I  have  examined  the 
invoioe-bookandfindthst  therateof  Is.  9d.  is  filled 


in  in  pencil.  Butthatdidnot  cometotheknowledge 
of  the  defender ;  at  the  same  time,  no  reflection 
is  involved  against  the  pursuers,  because  all  their 
invoices  in  the  invoice-book  are  treated  in  the 
same  way.  The  invoice-book  may  tend  to  show, 
what  I  think  is  probably  the  case,  that  the  pur- 
suers understood  that  the  price  was  Is.  9d.  per 
superficial  foot,  but  it  shows  nothing  about  the 
understanding  of  the  defender.  (8)  The  payment 
of  £40  to  acconnt  was  rather  in  excess  of  the 
amount  due  for  the  coping  delivered — if  the  price 
were  to  be  stated  at  Is.  9d.  per  superficial  foot. 
Bnt  it  was  made  after  the  defender  had  distinctly 
tabled  his  objections  and  stated  his  view  of  the 
bargain.  There  is  no  proof  that  he  waived  his 
objection,  and  the  payment  must  be  taken  along 
with  the  explanation  which  he  makes  about  it, 
namely,  that  it  was  inade  in  the  belief  that  the 
rest  of  the  coping  was  to  be  supplied  at  his  price. 

' '  For  these  reasons  I  have  reached,  with  con- 
siderable hesitation,  a  conclusion  in  this  case 
different  from  that  of  the  Sheriff-Substitute." 

The  pursuers  appealed  to  the  Court  of  Session, 
and  based  their  oase  npon  the  letter  of  30th  June, 
which  they  maintained  formed  the  substenoe  of 
the  contract  between  the  parties. 

The  respondents  denied  ever  having  received 
the  letter  in  question,  and  maintained  that  the 
terms  contended  for  by  the  pursuers  were  so  un- 
reasonable and  ruinous  that  it  was  impossible  to 
suppose  that  he  could  ever  have  entered  into  them. 

At  advising — 

LoBD  Pbbsidknt — [After  »tating  the  gueition  in 
the  ease,  and  observing  that  he  ccneurred  entirely 
in  the  opinion  of  the  8h,eriff] — There  are,  how- 
ever, some  portions  of  the  evidence  in  this  case 
which  create  a  good  deal  of  difficulty  in  my  mind, 
and  particularly  the  letter  of  80th  June  1883. 
In  it  the  pursuer  sets  forth  that  he  will  be  glad 
to  supply  the  specified  quantity  of  garden  coping 
of  the  dimensionB  required  "  at  Is.  9d.  per  super- 
ficial foot,  put  on  trucks  at  quarries. "  Now,  the 
defender  says  he  never  received  any  such  letter,  and 
it  certainly  does  not  appear  from  the  correspond- 
ence that  he  ever  accepted  the  offer  which  it  con- 
tained, and  accordingly  the  difficulty  arising  from 
such  a  letter  ever  having  been  written  is  removed. 

If  that  be  so,  then,  as  the  bargain  has  been 
partially  fulfilled,  the  Sheriff  is  right  in  holding 
that  as  regards  price,  there  having  been  no  oon- 
lentus  in  idem  plar.itum,  the  result  in  law  is  that 
the  goods  supplied  must  be  paid  for  according 
to  the  ordiuEiry  market  rate. 

That  was  the  rule  laid  down  in  Wilton,  21  D. 
957,  and /it  is  the  principle  which  must  be  applied 
in  the  present  case. 

In  that  case  the  transaction  between  the  parties 
related  to  a  sale  and  purchase  of  bullocks.  There 
was  a  misunderstanc^g  about  the  price,  and  as 
the  goods  could  not  in  the  circumstances  be  re- 
delivered the  Court  found  that  the  purchaser  was 
bound  to  pay  the  market  value  of  the  cattle. 

In  the  present  case  if  one  party  thought  that 
the  price  fixed  was  Is.  9d.  per  superficial  foot, 
and  the  other  that  it  was  Is.  9d.  per  lineal  foot, 
each  party  thus  believing  a  different  thing  to  be 
the  contract,  it  is  clear  that  there  could  be  no 
eoniensut  in  idem  pladtum.  If  the  question  had 
arisen  rebut  integrit  there  would  have  been  no 
contract ;  the  stone  would  have  belonged  to  the 
vendor,  and  the  price  to  the  vendee.     Bnt  if 
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something  has  followed  on  the  faith  of  the  agree- 
ment, then  another  rnle  mnst  be  applied.  Here 
£10  has  been  paid  to  aooount,  and  it  is  a 
balance  of  £34  that  is  now  saed  for.  More  than 
half  of  the  agreement  has  therefore  been  per- 
formed, and  accordingly  ret  non  tunt  inU^m. 
In  these  oircnmstances,  as  a  mistake  has  un- 
donbtedly  arisen  when  the  contract  was  made  as 
to  the  price  which  was  to  be  paid  for  the  stones, 
we  mnst  just  resort  to  the  principle  laid  down  in 
the  case  of  Wilion,  and  hold  that  the  defender 
mnst  pay  the  market  price  of  the  coping-stone, 
while  the  qoantity  which  has  been  delivMed  will 
limit  the  amount  of  his  responsibility. 

Loans  Mum  and  Shahd  conoxured. 

LoKD  Adah,  who  was  absent  on  Gircnit  when 
the  case  was  argued,  delivered  no  opinion. 

The  Oonrt  afikmed  the  interlocutor  of  the 
Sheriff  appealed  against  except  as  regarded  the 
finding  for  expenses,  and  found  no  expenses  due. 

Counsel  for  Pursuer  (Appellant)— J.  A.  Beid. 
Agent — William  Duncan,  S.S.O. 

Ooansel  for  Defender  (Bespondent)  —  Soott. 
Agents— Begg  k  Bruoe  Low,  S.S.C. 


Friday,  November  6. 

SECOND    DIVISION. 

[Lord  Trayner,  Ordinary. 
WAUQH   V.    WTLIE. 

Property— Boundary — Loch — Preemption   artt- 
tTi^  from  Natural  Configuration  of  Ground— 
.  Po»»emon. 

Where  the  lands  of  two  proprietors  met  at 
a  loch,  their  respective  rights  in  which  and 
the  boundaries  of  their  estates  were  not  dis- 
closed by  their  titles,  and  a  dispute  arose  as 
to  whether  one  of  them  had  any  right  in  the 
loch — held  that  the  natural  oonflguration  of 
the  gronnd  led  to  a  presumption  that  the 
looh  formed  the  boundary,  that  the  onu»  of 
proof  was  therefore  on  the  proprietor  alleg- 
ing right  to  exclude  the  other  from  the  loch, 
and  that  he  had  not  discharged  that  onut 
either  by  proof  of  a  definite  boundary  includ- 
ing  the   looh  in  his  estate  or  by  proof  of 
exolnsiTe  possession. 
James  Waugh,  farmer.  South  Amloss,  Stirling- 
shire, was  heritable  proprietor  of  the  lands  of 
Bams,  which  oome  down  to  the  east  and  south 
edges  of  a  sheet  of  water  called  "The  Little 
Black  Looh."    The  property  of  Bamsmuir  (which 
did  not  belong  to  either  pursuer  or  defender)  lies 
to  the  south  and  west  of  the  sheet  of  water,  and  the 
property  of  Lochhouse,  belonging  to  Alexander 
WyUe,  W.S.,  Edinburgh,  lies  on  its  north  side. 
This  action  was  brought  by  Waugh  against  the 
proprietor  of  Lochhouse  to  have  it  declared  that 
"  the  march  or  boundary  between  the  pursuer's 
said  lands  of  Bams  and  Uie  defender's  said  lands 
of  Lochhouse  to  the  north  of  the  loch  called 
'  The  Little  Black  Loch '  is  the  march  or  boundary 
laid  down  and  defined  on  the  Ordnance  Surrey 
sheet  herewith  produced  by  the  red  line  from  the 
point  marked    X  to  the  point  marked  Y,  and 


formed  or  marked  upon  the  ground  by  the  five 
march-stones,  which  are  marked  on  the  said 
Ordnance  Survey  sheet  by  the  letters  A,  B,  G, 
D,  E :  And  .  .  .  that  the  said  Little  Black  Looh 
shown  on  the  said  Ordnance  Survey  sheet  is  not 
comprehended  within  the  marches  or  boundaries 
of  the  defender's  said  lands  of  Lochhouse,  and 
that  the  defenders  have  no  right,  title,  or  interest 
to  or  in  the  said  Little  Black  Loch  :  And  further 
to  have  the  defenders,  and  those  deriving  right 
from  them,  int-erdicted,  prohibited,  and  disiSkarged 
from  troubling  or  molesting  the  pursuer  in  the 
peaceable  possession  and  enjoyment  of  his  said 
lands  according  to  the  march  above  referred  to, 
or  from  invading  or  encroaching  thereon  in  any 
manner  of  way  in  all  time  oominK-" 

Thepnrsueraverred — "(Cond.  8)Fromtime  im- 
memorial, or  at  least  for  forty  years  and  upwards 
prior  to  March  1883,  the  march  shown  upon  the 
said  Ordnance  Survey  sheet,  and  formed  by  the 
said  five  march-stones,  has  always  been  recog- 
nised and  acknowledged  as  the  march  between 
the  said  lands  of  Bams  and  the  said  lands  of 
liochhouse,  and  the  pursuer  and  his  authors  and 
their  tenants,  and  others  deriving  right  from  them, 
have  possesaied  the  said  lands  of  Bams  for  the 
said  period  conform  to  the  said  march.  There 
is  not,  and  never  within  the  memory  of  man  has 
been,  any  regular  fence  along  the  northern 
boundary  of  the  said  Little  Black  Looh  other  than 
the  said  five  march-stones." 

The  defender  denied  these  averments,  and 
answered  as  follows — "  Explained  that  the  defen- 
ders, their  authors,  and  their  tenants,  have  from 
time  immemorial,  or  at  least  for  forty  years  and 
upwards,  possessed  their  lands  of  Lochhouse  aa 
riparian  proprietors  on  the  said  loch  without  any 
fence,  obstruction,  or  hindrance  whatever  be- 
tween their  lands  and  the  said  loch.  They  have 
cultivated  and  grazed  to  the  waters  of  the  said 
looh,  and  have  used  the  waters  of  the  said  loch 
for  watering  cattle,  steeping  lint,  fishing,  and 
other  purposes  at  their  pleasure  without  inter- 
ruption or  interference  during  the  said  period. 
There  are  valuable  minerals  under  the  looh,  and 
the  defenders,  their  tenants,  and  their  authors 
have  also  partly  wrought  the  minerals  under  the 
loch  within  their  part  of  the  lolum.  I'he  stones 
mentioned  by  the  pursuer  are  not  march-stones 
between  Lochhouse  and  Bams ;  and  the  effect  of 
the  new  line  of  march  now  for  the  first  time  set 
up  by  the  pursuer  would  be,  as  the  defenders 
understand  the  pursuer's  claim,  to  exolnde  the 
defender's  lands  of  Lochhouse  from  all  access  to 
the  said  looh  from  which  they  are  called,  and 
which  is  a  part  and  pertinent  of  the  lands  of 
Lochhouse  as  regards  Uie  shore  and  taium  thereof 
ee  adverto  of  the  said  lands." 

The  pursuer  produced  the  following  titles — 
(1)  A  charter  of  alienation  granted  by  the  Earl  of 
Linlithgow  and  Callander,  dated  21st  February 
1709,  in  favour  of  John  Bowie,  in  which  the  lands 
conveyed  were  described  as  the  lands  of  Hole- 
house  and  pertinents,  and  were  further  described 
as  "meithed  and  marched  conform  to  a  decreet 
of  division  betwixt  us  and  oar  other  feuata  of 
Holeboose."  The  lands  were  conveyed  with  the 
"haill  fishing  upon  the  Black  Looh  and  Little 
Looh  belonging  to  ns."  (2)  A  disposition  by 
Charles  Tinker  and  Cornelius  Bryoe,  the  snoees- 
sors  of  John  Bowie,  dated  26th  May  1819,  in 
favour  of  Thomas  Johnston,  of  the  lands  of 
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Bamsmnir,  in  which  the  lands  were  oonveyed  u 
"All  and  whole  the  ianda  called  Bamsmuir,  being 
a  part  of  that  part  and  portion  of  the  wester  part 
of  the  lands  of  Holehonse  now  known  by  the 
name  of  Bams."  The  lands  of  Bamsmnir  were 
described  as  boanded  as  follows — "  On  the  north 
partly  by  the  highway  leading  from  Linlithgow 
to  Airdrie,  and  partly  by  the  lands  of  Ijochhonse ; 
on  the  east,  partly  by  the  Little  Loch  and  partly 
by  the  renudning  liuids  of  Bams,  and  divided 
therefrom  by  a  straight  line  drawn  from  two 
march-stones  placed  at  the  north-west  comer  of 
the  said  loch  straight  to  the  bottom  of  the  hedge 
on  the  lands  of  Stoneridge,  which  is  the  easier 
bonndary  of  the  park  immediately  on  the  east 
aide  of  Stoneridge  Planting,  and  which  hedge  is 
called  MeiUe  Hedge;  on  the  aonth,"  &c.  The 
granter  leaarred  rigbt  to  himself  and  his  sno- 
oesson  to  bnild  a  imll  and  to  dam  np  the  water 
in  the  Little  Loch  for  the  supply  of  tbe  mill  to  a 
height  not  exceeding  S^  feet  above  the  channel  of 
the  oatlet  therefrom,  withoat  being  liable  in 
damages. 

The  defender  produced,  inter  alia,  a  disposi- 
tion dated  13th  October  1873,  in  which  the 
lands  were  described  as  "All  and  whole  that  part 
and  portion  of  the  lands  of  Slamannan  commonly 
called  Lochbonse,  with  parts,  pendicles,  and 
IMTtinents  thereof." 

The  pnrsner  pleaded — "(1)  The  northern 
inarch  between  the  pnrsner's  lands  of  Bams  and 
the  defender's  lands  of  Lochhonse  being  the 
march  referred  to  in  the  libel,  the  pnrsner  is 
entitled  to  declarator  as  concluded  for.  (2)  The 
pnnner  and  his  authors  having  from  time  im- 
memorial had  ezclnaive  possession  to  the  sonth 
of  the  said  march,  is  entitled  to  decree.  (8)  The 
Little  Black  Ijooh  being  entirely  to  the  sonth  of 
the  said  march,  and  the  defenders  and  their 
authors  having  had  no  possession  of  the  said 
loch,  the  pnnner  is  entitled  to  declarator  as  con- 
dnded  for.  (4)  The  defenders  having  encroached 
npon  the  pnrsner's  property,  the  pursuer  la 
entitled  to  interdict  as  condnded  for,  with 
expenses." 

The  defender  pleaded — "(3)  The  pursuer's 
material  averments  being  unfounded  in  fact,  and 
the  presoriptivb  possession  being  with  the  de- 
fenders, the  defenders  are  entitled  to  absolvitor 
with  expenses." 

A  proof  was  led,  the  import  of  which  very 
fully  appears  in  the  Lord  Ordinary's  note  to  his 
interlocutor  and  in  the  opinions  of  the  Lord 
Jnstioe-Olerk  and  Lord  Craighill. 

The  Lord  Ordinary  (T&t.zirKB)  pronounced 
this  interlocutor — "Decerns  in  terms  of  the  first 
declaratory  conclusions  of  the  summons,  and 
farther  interdicts  the  defenders,  and  those 
deriving  rigbt  from  them,  from  troubling  and 
moketing  the  pursuer  in  the  peaceable  enjoyment 
and  posseenon  of  his  said  lands,  according  to 
the  march  referred  to  in  the  said  declaratory 
condosion,  and  decerns,  Ac. 

"■NaU. — ^The  leading  question  in  this  case  is 
whether  the  pnrsner  has  established  that  the 
bonndary  between  the  lands  of  Bams  and  the 
defender's  lands  of  Lochhonse  is  a  series  of 
march-stones  alleged  to  have  been  placed  round 
the  northern  end  of  the  Little  Black  Loch. 

"  The  earliest  title  produced  of  the  pnrsner's 
lands  is  a  diarter  of  aliezMtion  granted  by  the 


Earl  of  Linlithgow  and  Callander,  dated  21st 
February  1709,  in  favour  of  John  Bowie — [Hit 
LordtMp  here  quoted  the  term*  of  the  charter  as 
above]. 

"The  decree  of  division  referred  to  has  been 
lost  and  ia  not  forthcoming.  The  clause  as  to 
the  fishing  is  somewhat  ambiguous.  It  may  be 
read  as  containing  an  assertion  that  the  whole 
fishing  in  the  LitUe  Black  Loch  belonged  to  the 
granter,  and  was  conveyed  to  the  grantee,  or  it 
may  be  that  the  haill  fishing  so  far  as  it  belonged 
to  the  granter  was  conveyed.  The  fishing  seems 
to  be  of  little  or  no  value,  and  the  matter  is  not 
cleared  by  any  proof  of  exclusive  possession  of 
the  fishings.  If,  as  the  pursuer  contends,  the 
whole  of  the  Little  Black  Loch  was  included  in 
the  lands  of  Holehonse,  it  does  not  appear  why 
there  should  have  been  any  separate  mention  of 
the  fishings,  which  would  have  passed  as  a 
pertinent.  It  does  not  appear  to  me  that  the 
mention  of  the  fishings  throws  much  or  any  light 
on  the  respective  contentions  of  the  parties. 

"  The  next  title  which  may  be  referred  to  is  a 
disposition  by  Charles  Tinker  and  Oomelius 
Bryce,  the  successors  of  John  Bowie,  dated  26th 
May  1819,  in  favour  of  Thomas  Johnston,  of 
the  lands  of  Bamsmuir. —  [Hit  Lordship  here 
quoted  as  above  the  terms  of  the  ditpotitUm.] 

"From  this  description  it  is  to  be  inferred  that 
the  lands  of  Bamsmnir,  from  the  road  from 
Linlithgow  to  Airdrie  eastwards,  are  bounded  on 
the  north  by  the  lands  of  Lochhonse,  and  that 
no  part  of  Bams  lies  between  Bamsmuir  and 
Lochhonse ;  also  that  two  march-stones,  whether 
they  exist  there  now  or  not,  bad  been  placed  at 
the  north-west  comer  of  the  loch.  It  appears  to 
me  that  it  may  be  reasonably  presumed  that  the 
most  northerly  of  these  two  march-stones  had 
been  placed  at  the  march  between  Lochhonse  on 
the  one  side  and  Bams  and  Bamsmnir  on  the 
other,  and  further,  that  the  reservation  of  a  right 
to  dam  np  the  water  of  the  loch  indicates  a 
belief  on  the  part  of  the  proprietor  of  Bams  at 
the  time  that  he  was  entitled  to  deal  with  the 
water  of  the  loch  without  reference  to  other 
adjoining  proprietors. 

*'  I  do  not  think  that  there  is  anything  in  the 
pursuer's  subsequent  titles  calling  for  puticular 
remark. 

"There  is  nothing  calling  for  particular  obser- 
vation in  the  titles  of  the  defenders'  lands, 
except  that  they  are  not  described  by  boundaries. 
In  the  disposition  in  their  favour,  which  is  dated 
13th  Febraary  1873,  they  are  described  as  'All 
and  whole  that  part  and  portion  of  the  lands  of 
Slamannan  commonly  called  Lochhonse,'  with 
parts,  pendicles,  and  pertinents  thereof. 

"As  I  have  stated,  the  disposition  of  1819 
suggests  that  two  march-stones  were  placed  at 
the  north-west  comer  of  the  loch,  and  I  think  it 
probable  that  the  stone  marked  A  on  the  plan  is  one 
of  these.  Bnt  these  stones  were  placed  as  march- 
stones  between  Bams  and  Bamsmuir,  and  not 
between  Bams  and  Lochhonse,  and  therefore 
the  fact  that  they  were  so  placed  goes  no  way  to 
prove  the  existence  of  similar  march-stones  be- 
tween Bams  and  Lochhonse  round  the  end  of 
the  loch,  as  alleged  by  the  pursuer. 

"  With  reference  to  the  question  whether  the 
march-stones  exist,  and  whether  they  are  those 
specified  by  the  pursuer  and  delineated  on  his 
plan,   it  does  not  appear  to  me  to  be  proved 
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that  there  is  anything  in  the  character  of 
those  Btones  to  indicate  that  they  are  march- 
stones.  They  are  the  ordinary  bonlder  stones 
fonnd  in  the  ne^hbourhood.  They  are  not 
marked  in  any  way  as  maroh-stonea.  They  are, 
however,  perhaps  somewhat  larger  than  other 
stones  in  the  immediate  vicinity,  and  they  are 
situated,  or  have  been  placed  with  a  certain 
amount  of  regularity,  round  the  northern  margin 
of  the  looh,  or  nearly  so.  If,  however,  the  evi- 
dence of  the  pursuer's  witnesses,  and  particularly 
of  James  Johnston,  Thomas  Johnston,  and 
Oeorge  Pettigrew,  is  to  be  relied  on,  there  is  no 
doubt  that  they  are  march-stones.  It  ia  some- 
what singular,  however,  that  if  they  were  march- 
stones,  that  fact  should  not  have  been  more  gener- 
ally known  than  it  appears  to  have  been.  I  see  no 
reason,  however,  to  disbelieve  these  witnesses, 
and  I  think  that  their  evidence  is  corroborated 
by  the  possession  which  the  proprietors  and  ten- 
ants of  Bams  hare  had  of  the  subjects.  Here, 
again,  however,  it  must  be  remarked  that  the 
value  of  the  subjects,  above  ground  at  least,  is 
inconsiderable,  and  therefore  some  of  the  acts  of 
possession  founded  are  not  very  decisive. 

"There  is  no  doubt  that  the  proprietors  and 
tenants  of  Bams  have  possessed  and  enjoyed  For 
time  immemorial — at  least  from  1819--a  road 
from  the  Bams  steading  and  offices  to  the  Lin- 
lithgow and  Airdrie  public  road.  From  Bams 
this  road  proceeds  westwards  till  it  reaches  nearly 
to  the  outlet  of  the  loch,  at  or  near  the  point  Y 
on  plan  No.  6 ;  it  then  proceeds  round  the  north- 
em  margin  of  the  loch,  immediately  to  the  south 
of  the  t^eged  march-stones,  to  the  north-west 
comer,  ontU  it  reaches  what  is  now  recognised  as 
the  boundary  between  Lochhouse  and  Bamsmuir, 
at  or  near  the  point  marked  X  on  the  plan,  whence 
it  proceeds  along  that  boundary  through  the  lands 
of  Lochhouse  to  the  public  road. 

"It  is  maintained  by  the  pursuer  that  the 
whole  of  this  road  was  on  the  lands  of  Bams  be- 
fore Bamsmuir  was  separated  from  it,  and  that 
accordingly  that  part  of  it  lying  between  the 
points  X  and  Y  is  not  a  servitude  road,  but  was 
then,  and  is  now,  wholly  within  their  own  lands. 

'-  It  is  true  that  that  part  of  the  road  from  the 
west  side  of  the  loch  to  the  public  road  can  now 
only  be  regarded  as  a  servitude  road  over  Loch- 
house, but  I  do  not  think  that  that  was  its  ori- 
ginal character. 

"  The  titles  are  silent  on  the  subject  of  the 
road.  It  is  clear,  however,  that  when  Bamsmuir 
was  part  of  Bams,  the  tenants  of  Bams  would 
have  access  to  the  public  road  through  their  own 
fields,  and  it  seems  to  me  most  improbable  that 
they  should  at  the  same  time  have  had  a  servitude 
road  over  Lochhouse  running  parallel  with  their 
own  march.  I  think  the  evidence  shows  that 
the  original  march  between  Bamsmuir  and  Loch- 
house ran  from  the  stone  at  the  doghillook  on  the 
Airdrie  road  westwards  till  it  met  the  march  run- 
ning north  and  south  between  Bams  and  Bams- 
muir. 

"  It  appears  from  the  evidence  of  Hodge,  who 
went  to  Bams  just  at  the  time  of  the  sale  in  I8l9, 
and  of  other  witnesses,  that  there  was  a  'sheagh ' 
along  the  north  as  well  as  the  south  side  of  the 
strip  of  ground  along  which  the  road  now  passes, 
and  that  there  was  then  no  hedge  along  the 
south  side  of  the  road.  Mrs  Shanks,  who  was 
bom  in  1818,  remembers  the  *  shengb '  and  she 


says  the  hedge  was  a  little  hedge  when  she  first 
remembers  it.  The  tenants  of  Bams  may  have 
been  mistaken  in  supposing  that  the  property  of 
the  atrip  of  ground  bad  been  reserved  to  Barns, 
but  in  these  early  days  they  exercised  rights  over 
it — such  as  cutting  Uie  grass  which  grew  on  it — 
which  would  not  have  been  permitted  had  it  be- 
longed to  Lochhouse 

"  The  truth  appears  to  me  to  be  that  the  pro- 
prietors of  Lochhouse  have  now  acquired  by 
prescription  a  right  to  this  strip  of  ground,  and 
that  the  road  from  the  road  westwards  can  only  now 
be  regarded  as  a  servitude  road.  The  direction 
in  which  that  part  of  it  runs  between  X  and  Y,  pas- 
sing round  the  head  of  the  loch,  can  only  be  ex- 
plained as  being  the  best  road  the  tenants  of  Bams 
could  get  through  their  own  ground.  If  this  be  the 
true  character  of  the  road,  it  goes  to  support  the 
pursuer's  contention  that  the  stones  in  question 
are  march-stones,  seeing  that  the  road  passed 
immediately  to  the  south  of  these  stones. 

"  It  is  further  maintained  that  the  proprietors 
and  occupants  of  Bams  have  had  possession  of 
the  whole  loch,  and  that  the  defenders  or  their 
predecessors  have  exercised  no  similar  acts  of 
possession. 

"  It  appears  that  the  tenants  of  Bams  cut  pipes 
and  grass  over  the  whole  loch  wherever  they  grew ; 
and,  in  particular,  that  they  constantly  cut  grass 
on  the  north-west  side  as  far  north  as  the  stone 
marked  A. 

"  As  regards  the  matter  of  steeping  lint,  the 
neighbours  who  wished  to  steep  lint  in  the  loch 
applied  to  the  tenants  of  Bams  for  leave  to  do  so, 
and  never  to  the  tenants  of  Lochhouse.  It  is 
true  that  the  best  place  for  steeping  lint  was  at 
the  eastern  side  opposite  Bams,  and  persons  wish- 
ing to  steep  lint  could  not  do  so  without  having 
access  through  the  Bams  fields,  and  obtaining  the 
use  of  turf,  <kc. 

"But,  on  the  other  hand,  the  tenants  of  Bams 
seem  to  have  claimed  and  exercised  the  exclusive 
right  to  dam  the  loch  for  the  purpose.  There  is 
also  evidence  that  the  tenants  of  Lochhouse  ob- 
tained permission  to  steep  lint  in  the  loch  in 
exchange  for  the  privilege  of  allowing  the  tenants 
of  Barns  to  take  their  carts  to  the  public  road 
through  the  Lochhouse  fields.  There  is  also 
evidence  that  in  one  dry  season  the  tenant  of 
Bams  received  a  small  sum  of  money,  £5,  from 
the  millers  on  the  stream  leading  out  of  the  loch, 
for  allowing  the  water  of  the  loch  to  pass  down 
the  stream.  There  is  also  evidence  that  the 
tenant  of  Bams  cut  a  sleugh  or  ditch  into  the 
loch  in  order  to  let  the  water  of  the  loch  more 
freely  away.  These  acts  may  not  perhaps  be  of 
much  consequence,  but  they  seem  to  be  just  such 
acts  of  possession  as  such  a  subject  was  capable 
of. 

"  I  do  not  see  that  there  were  any  similar  acts 
of  possession  on  the  part  of  the  tenants  of  Loch- 
house. No  doubt  their  cattle  did  pasture  down 
to  the  loch  and  drink  from  it,  and  the  tenants 
occasionally  took  water  from  it,  but  that  is  easily 
explained  by  the  fact  of  the  good  terms  on  which 
the  respective  tenants  were,  and  it  may  be  that 
the  proprietors  of  Lochhouse  have  thereby  ac- 
quired certain  rights  of  servitude  which  it  is 
unnecessary  to  determine  in  this  process. 

"On  the  whole  matter,  therefore,  I  think  the 
pursuer  has  made  out  his  case. 

"  Oommencing  at  the  west,  Ithink  that  the  bonn> 
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clai7  starts  from  the  point  where  the  bonndary 
between  Bams  and  Bamsmnir  —  as  described 
in  the  Bamsmnir  disposition — meets  the  sonth- 
em  boundary  of  the  road  leading  from  the  looh 
westwards — that  is,  the  point  marked  X  on  plan 
No.  6 — thence  in  a  straight  line  to  the  stone  A, 
thenoe  round  the  looh  by  the  marob-Btones 
marked  on  the  said  plan  to  the  stone  E,  and 
thenoe  to  the  point  Y,  where  the  road  from  Bams 
erossed  the  outlet  of  the  loch.  If  this  be  so,  it 
folloirs  that  the  defenders  have  no  tight  to  the 
•oltim  of  the  loch  within  these  boundaries ;  bnt  I 
do  not  think  that  it  can  be  determined  in  this 
process  that  the  defenders  have  no  right  or 
interest  in  the  Little  Black  Looh.  Should  they 
assert  any  right,  the  pursuer  oan  then  meet  their 
claim. 

"  The  preceding  interlocutor  and  note  hare 
been  prepared  by  Lord  Adam,  who  took  the  proof 
and  heard  the  case." 

The  defender  reclaimed,  and  argued — His  lands 
were  defaeto  bounded  by  the  loch.  He  was,  then, 
a  riparian  proprietor,  and  the  legal  presumption 
arising  from  sncb  contiguity  of  position  was  that 
he  was  entitled  to  as  much  of  the  loch  as  effeired 
to  the  extent  of  his  lands  as  compared  in  extent 
with  those  of  the  pursuer  on  the  margin  of  the 
loch.  This  premmption  the  pursuer  had  utterly 
failed  to  displace  by  proof  of  exdusive  possession. 

Authorities — Cochrane  t.  Minlo,  6  Fat.  App. 
139  ;  8eoU  T.  Napier,  7  Maopb.  (H.  of  L.)  35 ; 
Slewarfe  Trustee*  y.  Bobertion,  January  6, 1874, 
IB.  384. 

The  pursuer  replied — Etcu  assuming  that  the 
defender  was  entitled  to  the  benefit  of  the  legal 
preenmption  of  contiguity  of  position,  that  pre- 
sumption did  not  apply  to  the  case  of  what  was 
really  no  more  than  a  marshy  pieoe  of  water,  and 
what  was  in  no  sense  a  looh.  A  consideration  of 
the  eTidenoe,  howerer,  showed  that  the  march- 
stonee  formed  the  true  boundary  of  the  defender's 
property,  and  that  the  pursuer  had  for  the  pre- 
■BtiptiTe  period  exercised  in  the  loch  every  act  of 
exolnaiye  poawion  of  whioh  the  subject  was 
capable. 

At  advising — 

LoBD  Jusnos-OucBE — In  this  oase  the  question 
relates  to  an  alleged  line  of  march  between  two 
conterminous  proprietois. 

Tbe  pursuer  is  proprietor  of  the  property  of 
Bams  in  the  county  of  Stirling.  There  is  a 
sheet  of  water  at  one  end  of  that  property  called 
the  liittle  Black  Loch,  His  property  of  Bams 
comes  down  to  the  water  on  the  east  and  south 
sides  of  the  loch.  There  is  a  second  property  of 
tbe  name  of  Bamsmuir,  which  lies  to  the  south 
and  west  of  the  loch,  and  the  property  of  Loch- 
honse  would  be,  but  for  the  alleged  boundary  in 
this  oase,  the  boundary  on  the  north.  Bnt  the 
pursuer  alleges  that  on  the  north  side  he  has  a 
strip  of  ground  of  no  great  extent — only  a  few 
feet  in  width,  varying  with  the  water  in  Uie  loch 
— which  pertiuns  to  t^e  estate  of  Bams.  He  has 
brought  this  action  for  the  purpose  of  asserting 
bis  right  to  that  piece  of  ground,  the  result  being 
manifest  from  what  I  have  said,  that  the  lands  of 
Lochbouse,  although  even  by  their  name  con- 
nected with  the  sheet  of  water  in  question,  will 
yet  be  debarred,  should  the  pursuer  succeed,  from 
coming  to  the  margin  of  tiie  loch  by  this  strip 
which  is  alleged  to  belong  to  the  pursuer.    The 


conclusion  of  the  summons  is— "  That  the  march 
or  boundary  between  the  pursuer's  said  lands  of 
Bams  and  the  defender's  said  lands  of  Lochhouse 
to  the  north  of  the  loch  called  the  Little  Black 
Loch  is  the  march  or  boundary  laid  down  and 
defiined  on  the  Ordnance  Survey  sheet,  herewith 
produced,  by  the  red  line  from  the  point  marked 
X  to  the  point  marked  Y,  and  formed  or  marked 
npon  tbe  ground  by  the  five  march-stones  which 
are  marked  on  the  said  Ordnance  Survey  sheet 
by  the  letters  A,  B,  0,  D,  E."  These  letters  in- 
dicate a  line  of  march  on  the  north  side  of  the 
looh  in  the  line  of  certain  stones  that  are  said  to 
be  march-stones,  which  are  also  marked  by  letters 
on  the  plan.  That  substantially  is  the  only  con- 
clusion in  the  summons,  the  second  being  to  this 
effect — "And  the  defenders,  and  those  deriving 
right  from  them,  ought  and  should  be  interdicted, 
prohibited,  and  discharged  by  decree  foresaid 
from  troubling  and  molesting  the  pursuer  in  the 
peaceable  possession  and  enjoyment  of  his  said 
lands  according  to  the  march  above  referred  to, 
or  from  invading  or  encroachiug  thereon  in  any 
manner  of  way  in  aU  time  coming." 

Now,  the  whole  of  this  matter  is  left  in  a  very 
indistinct  and  obscure  state  as  far  as  the  details 
are  concerned.  In  short,  there  is  no  written  evi- 
dence of  any  kind  or  description.  That  there  is 
no  light  one  way  or  the  other  on  the  question 
thus  brought  before  us  it  is  impossible  to  deny. 
It  is  impossible  not  to  see  that  the  natural  bound- 
ary of  Uie  property  in  question  would  certainly 
never  have  been  supposed  to  be  that  oonolnded 
for  in  the  summons.  Lochhouse  lies  to  the  north 
of  the  looh.  It  lies  in  the  immediate  vicinity. 
The  lands  come  down  to  within  a  few  feet  of  tiie 
margin  of  the  highest  point  to  whioh  the  water 
rises.  Naturally  one  would  suppose  the  loch  to 
be  tbe  boundary  of  the  property  immediately  to 
the  north.  But  the  pursuer  has  undertaken  to 
show,  and  has  led  a  large  amount  of  evidence  for 
the  purpose  of  showing,  that  the  true  line  of 
march  lies  above  the  water-line  in  the  direction 
of  those  march-stones  which  he  says  were  in- 
tended to  mark  off  the  boundary.  He  also  says 
there  was  a  road  whioh  was  used  by  the  tenant 
of  Bams  or  the  proprietor  of  Bams  along  the 
north  side  of  the  loch,  and  along  the  line  of  the 
alleged  bit  of  property,  in  order  to  unite  or  to 
enable  those  occupying  Barns  to  communicate 
with  the  Airdrie  road,  which  lies  to  the  west- 
ward. 

The  Lord  Ordinary  has  bestowed  great  pains 
on  the  case,  and  has  given  an  opinion  that,  on 
the  whole,  the  pursuer  has  made  out  his  case. 
His  Lordship  points  out  very  powerfully  the 
difiSoulties  arising  on  the  face  of  the  evidence.  I 
shall  consider  very  shortly  the  grounds  on  which 
the  Lord  Ordinary  has  proceeded,  and  also  the 
grounds  of  his  doubts.  Bnt  npon  the  statement 
of  the  case  by  the  Lord  Ordinary  I  should  be 
inclined  to  come  to  the  conclnsion  opposite  to 
that  at  which  he  has  arrived.  I  think  the  pur- 
suer has  not  made  out  his  case.  In  regard  to 
titles,  all  that  we  have  in  the  way  of  boundaries 
is  a  charter  by  the  Earl  of  Linlithgow  in  favour 
of  John  Bowie,  being  part  of  the  Barns  title, 
and  there  it  does  appear  that  there  was  a  decree 
of  division  between  the  proprietor  of  Bams  and 
the  other  feuars  of  Holehouse — it  is  not  called 
Lochhouse,  bnt  that  is  of  no  moment.  There  is 
also  a  conveyance  to  Boms  of  the  flahing  on  the 
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Black  Iioob,  bnt  that  does  not  appear  to  be  in 

question.  The  other  title,  which  I  think  is  of 
some  importance  in  one  view,  is  a  title  by  Charles 
Tinker  and  Oomeliiis  Bryce,  dated  on  26th  May 
1819,  in  favour  of  Thomas  Johnston,  of  the  lands 
of  Bamsmoir.  These  are  the  lands  that  lie  to 
west  and  sonth  of  the  loch,  bat  no  one  repre- 
senting Bamsmnir  is  a  party  to  this  action  at  ell. 
The  important  part  of  that  disposition  is,  that 
the  title  bears  that  his  property  is  bonnded  on 
the  north  partly  by  the  highway  leading  from 
Linlithgow  to  Airdrie,  and  partly  by  the  lands  of 
Loohhoose;  on  the  east,  partly  by  the  Little 
Black  Loch,  and  partly  by  the  remaining  lands 
of  Barns,  and  divided  therefrom  by  a  straight 
line  drawn  from  the  march-stones  placed  at  the 
north-west  comer  of  the  looh  straight  to  the 
bottom  of  a  hedge  > 

Now,  these  two  march-stones  are  material  in  a 
matter  which  I  shall  immediately  explain.  It 
turns  out  that  there  are  on  the  north  side  of  the 
loch  four  or  five  boulder  stones  more  or  less  in 
such  a  line,  bnt  not  absolately  in  snch  a  line,  as 
to  show  that  they  might  have  been  introdnced 
with  the  intention  of  indicating  a  line  of  march. 
It  seems  quite  dear  that  two  of  these  stones  were 
march-stones  that  divided  Bamsmnir  from  Loch- 
house,  namely,  the  two  stones  mentioned  in  the 
title  of  Barnsmuir,  dividing,  as  they  were  intended 
to  divide,  Barnsmuir  from  Loohhonse. 

Now,  the  question  comes  to  be,  Has  the  pur- 
suer in  the  first  place  proved  that  these  were 
march-stones,  or  were  intended  to  denote  any 
boundary  between  his  own  lands  of  Baruhouse 
and  the  lands  of  Lochhouse?  He  alleges  that 
they  were,  and  in  the  second  place  he  alleges  that 
to  a  certain  extent  the  possession  has  been  in 
conformity  with  this  view — that  is  to  say,  has 
been  exdnsive  as  far  as  the  proprietor  of  Loch- 
honse  is  concerned.  I  think  tluit  here  the  pur- 
suer has  a  very  heavy  onu»  laid  npon  him,  because 
to  intercept  a  communication  between  the  lands 
of  Lochhonse  and  the  water  by  a  line  of  this 
kind — a  fanciful  line —requires  a  very  dear 
demonstration  indeed,  both  in  the  way  of  title 
and  of  possession,  before  we  can  give  effect  to 
it. 

The  evidence  adduced  by  the  pursuer  consists, 
—First,  of  the  alleged  march-stones  and  proof 
of  the  repute  in  regard  to  them ;  secondly,  of 
various  acts  of  exclusive  poesession  ;  and  thirdly, 
of  instances  in  which  the  servants  of  Lochhouse 
were  prevented  from  exercising  acts  of  ownership 
on  the  disputed  ground.  I  shall  shortly  refer  to 
these  in  their  order. 

First,  as  to  the  march-stones.  I  attach  little 
importance  to  one  view,  elaborated  with  weari- 
some prolixity,  in  the  evidence  that  the  stones  in 
question  are  of  the  same  formation  and  even  in 
some  respects  present  the  same  appearance  as 
other  boulders  on  the  opposite  side  of  the  loch. 
I  do  so  because  if  march-stones  were  to  be  set 
there  it  was  probable  that  they  would  be  pro- 
cored  in  the  neighbourhoad,  and  secondly, 
because  the  title  to  Barnsmuir  proves  that  in 
1819  there  were  two  march-stones  at  the  north- 
west comer  of  the  loch.  It  is  certain,  I  think, 
that  these  were  the  two  stones  A  and  B,  and  it 
is  proved  by  the  parole  testimony,  which  extends 
back  to  1819,  that  the  stones  remain  now  as  they 
were  then  substantially — one  of  them,  I  think, 
is  said  to  have  been  removed — but  there  has  been 


no  material  alteration  upon  them.  Bnt  this  fact 
supplies  one  of  the  most  material  grounds  of  my 
demurs.  These  two  stones,  as  appears  from  the 
title  of  1819,  were  march-stones,  not  between 
Bams  and  Lochhouse,  bnt  between  Bamsmnir 
and  Loohhonse — a  very  different  matter.  It  was 
in  the  highest  degree  natural  that  the  boundaries 
between  Barnsmuir  and  Lochhouse  should  be 
defined  at  this  point,  that  is,  the  north-west 
angle  of  the  loch.  But  it  was  in  the  highest 
degree  improbable  that  these  two  stones  should 
indicate  the  starting  point  of  a  line  which  should 
mn  between  Lochhonse  and  the  sheet  of  water 
from  which  it  takes  its  name— all  the  more  that 
this  is  proved  not  to  have  been  the  object  with 
which  they  were  placed  there.  In  the  obsoority 
which  hangs  over  this  subject  it  has  occnrred  to 
me  that  the  idea  of  these  being  indicative  of  a 
march  between  Lochhouse  and  Bams  may  have 
arisen  entirely  from  the  fact  that  the  two  west- 
most  stones  were  indeed  march-stones,  but  only 
between  Barnsmuir  and  Ijochhonse,  but  that 
those  to  the  east  were  not  march-stones  at  alL 

This  seems  all  the  more  likely  that  the  evidenoe 
of  the  three  witnesses  to  whom  the  Lord  Ordi- 
nary very  rightly  refers  as  being  the  strongest  in 
support  of  the  pursuer,  all  depends  on  the 
hearsay  of  a  former  owner  of  Bams  of  the 
name  of  Biyce.  But  Cornelius  Bryce  is  one  of 
the  granters  of  the  disposition  of  1819,  and  it  is 
again  referred  to  by  those  witnesses  in  their 
testimony,  in  which  two  of  these  very  stones  are 
mentioned  as  marking  the  boundary  between 
Bamsmnir  and  Lochhouse,  and  at  this  distance 
of  time  the  witnesses'  memory  might  easily  con- 
found the  two.  As  to  the  alleged  road,  I  draw  a 
different  oonclasion  from  the  Lord  Ordinary. 
I  think  it  was  and  must  have  been  a  servitude 
road  from  the  first  through  the  Lochhouse  lands 
to  enable  the  owner  of  Bams  to  reach  the  Airdrie 
road,  and  had  no  such  improbable  intention  as 
to  out  off  Iiochhouse  from  the  water.  It  does 
appear  that  of  late  the  proprietor  of  Lochhonse 
has  given  the  owner  of  Bams  a  more  commodious 
route  to  reach  the  highway  through  his  own 
grounds.  It  seems  very  certain  that  in  former 
years  the  water  of  the  loch  stood  at  a  higher  level 
than  it  does  now,  and  the  alleged  strip  of  ground 
between  the  boundary  and  the  loch  must  have 
been  under  water  for  the  most  part.  I  therefore 
distrust  the  evidenoe  in  support  of  the  march- 
stones. 

The  alleged  exclusive  possession  may  be  very 
shortly  dealt  with.  The  possession  of  which  the 
looh  was  capable  was  of  the  slenderest  kind.  I 
do  not  think  that  the  cutting  of  the  wretched 
amount  of  grass  that  grew,  or  of  the  reeds 
which  formed  the  chief  growth — indeed  wbidi 
almost  exclusively  flourished  on  the  sonth  and 
east  sides — could  by  possibility  be  possession  of 
that  kind  necessary  to  establish  exclusive  posses- 
sion. There  is  a  certain  amount  of  evidenoe  no 
doubt  to  the  effect  that  Lochhouse  was  prevented 
from  cutting,  or  at  all  events  did  not  cut,  the 
grass  at  one  period,  and  that  because  they  were 
thought  to  be  trespassing.  I  do  not  in  the  least 
deny,  as  the  Lord  Ordinary  says,  there  is  a  good 
deal  of  evidence  of  one  kLid  or  another  in  this 
direction.  Bnt  I  should  say  on  the  whole  that 
the  absence  of  exclusive  poesession  for  the 
greater  part  of  the  period  is  demonstrated  by  the 
evidenoe  we  have  before  us.     Therefore,  upon 
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the  whole  matter,  and  vary  mnoh  on  the  Tiews 
that  the  Lord  Ordinary  has  himself  expressed, 
I  have  oome  to  be  of  opinion  that  this  pnrsner 
has  not  made  out  his  ease,  the  object  manifestly 
being  to  obtain  the  property  under  the  surface. 
But  on  this  aspect  of  the  case  I  say  nothing.  It 
is  enough  to  say  that  the  pursuer  has  not  suc- 
ceeded in  proving  the  line  of  march  where  he 
seeks  to  place  it. 

LoBD  Yonfa — ^I  am  of  the  tame  opinion. 

LoBD  O&uaHiLii — The  pursuer  of  this  action 
is  proprietor  of  the  lands  of  Bams,  and  the 
defender  is  proprietor  of  the  lands  of  Loohhonse, 
both  in  the  pajish  of  Slamannan,  the  subject  of 
dispnte  between  them  being  the  boundary  of 
their  properties  and  their  rights  in  a  small  sheet 
of  water  which  is  and  long  has  been  known  as 
the  Little  Black  Loch.  The  pursuer  contends 
that  the  loch  is  his  ezolusirely,  while  the  de- 
fender, claiming  to  be  a  riparian  proprietor, 
asserts  rights  to  as  much  of  the  loch  as,  according 
to  the  rules  by  which  such  a  subject  is  divided, 
effeirs  to  the  extent  of  his  lands  as  compared  in 
extent  with  those  of  the  pursuer  on  the  margin 
of  the  looh. 

The  question  between  the  parties  might  have 
been  settled  by  their  titles,  but  both  are  agreed 
that  there  is  nothing  in  the  titles  of  either  by 
which  this  question  is  determined. 

The  case  of  the  pursuer  as  disclosed  on  the 
record  is,  that  the  soath  boundary  of  the  lands  of 
Lochhoose  are  the  march  stones  referred  to  in 
the  conclusions  of  the  summons,  the  position  of 
which  is  delineated  in  red  on  the  Ordnance  sheet. 
If  this  view  is  adopted,  the  pursuer  must  prevail. 
If  not,  the  pursuer  claims  the  loch  on  the  ground 
of  exclusive  possession.  There  are  thus  two 
questions  for  decision — (first)  Is  the  boundary  of 
Lochhouse  the  march  stones?  (second)  if  not. 
Has  exclusive  possession  of  the  loch  on  the  part 
of  the  pursuer  been  proved  ? 

Before  treating  of  these  questions,  however,  it 
is  proper,  as  preliminary,  to  say  a  word  on  a 
point  regarding  which  there  was  some  discussion 
offered  at  the  debate  upon  the  reclaiming-note. 
That  point  is  the  character  of  this  piece  of  water. 
Is  it  a  loch,  or  is  it  only  a  marsh  to  which  the 
presumption  of  right  resulting  from  contiguity, 
and  the  roles  for  ^vision  recognised  in  the  case 
of  a  loch  properly  so-called,  do  not  apply  ?  On 
this  question  I  have  no  doubt.  The  water  in 
question  has  for  generations  been  known  as  a 
looh,  and  it  is  so  described  by  the  pursuer  on  the 
rectnxL  It  may  not  be  as  large,  or  as  free  from 
reeds  or  other  vegetable  growths,  as  at  one  time 
it  was,  though  on  this  subject  there  is  little 
evidence  one  way  or  the  other.  Bat  it  has  not 
ceased  to  be  a  loch.  The  pursuer  claims  it  all, 
and  the  defender  a  part  of  it  as  such,  and  in 
determining  their  rights,  so  far  as  these  are  rested 
on  the  ownership  of  riparian  property,  it  must  be 
so  regarded. 

Wh^t,  then,  are  the  rights  of  parties  as  disclosed 
in  the  record  and  proof  in  the  present  action  ? 
The  Lord  Ordinary  has  given  judgment  for  the 
pursuer,  and  decerns  in  terms  of  the  first  dedara- 
tory  conclusion  of  the  summons.  In  other 
wcnrds,  using  the  language  of  the  summons,  he 
declares  "  that  the  march  or  boundary  between 
the  pnrsaer's  said  lands  of  Bams  and  the  defen- 


der's said  lands  of  Lochhoose,  to  the  north  of  the 
loch  called  '  Little  Black  Looh,'  is  the  march  or 
boundary  laid  down  and  defined  in  the  Ordnance 
Survey  sheet,  herewith  produced,  by  the  red  line 
from  tile  point  marked  X  to  the  point  marked  T, 
and  formed  or  marked  upon  the  ground  by  the 
five  march-stones,  which  are  marked  on  the  said 
Ordnance  Survey  sheet  by  the  letters  A,  B,  O,  D, 
E."  What,  in  the  opinion  of  the  Lord  Ordinary, 
is  the  warrant  for  this  finding  can  hardly  be  dis- 
covered from  the  note  to  his  interlocutor,  for 
although  he  says  that  he  sees  no  reason  to  dis- 
believe James  Johnston,  Thomas  Johnston,  and 
George  Pettigrew,  witnesses  who  say  that  the 
stones  referred  to  are  march-stones,  and  that 
their  evidence  is  corroborated  by  the  possession 
which  the  proprietors  and  tenants  of  Bams  have 
had  of  the  subjects,  yet  it  cannot  be  inferred  that 
in  the  Lord  Ordinary's  opinion  these  stones  were 
march-stones  between  Lochhouse  on  the  north 
and  Barns  on  the  south,  because  further  on  he 
says — "The  truth  appears  to  me  to  be  that 
the  proprietors  of  Lochhouse  have  now  acquired 
by  prescription  a  right  to  this  strip  of  ground, 
and  that  the  road  from  the  road  westwards  can 
only  now  be  regarded  as  a  servitude  road."  This 
strip  of  ground  elsewhere  spoken  of  as  a  road  is 
all  that  is  between  the  stones  and  the  loch,  from 
which  of  course  it  follows  that  these  stones,  for 
the  period  of  prescription  at  any  rate,  did  not 
regulate  the  posseeaion  of  the  ground,  a  considera- 
tion by  which  their  pretensions  to  the  character 
of  march-stones  is  materially  discredited.  Look- 
ing at  the  proof  on  both  sides,  and  bearing  in 
mind  all  that  was  said  upon  it,  the  conclusion  to 
which  I  have  come  is  that  this  part  of  the  pur- 
suer's case  has  not  been  proved,  and  conse- 
quently that  so  far  there  is  no  ground  upon  which 
decree  in  terms  of  the  first  conclusion  of  the 
summons  can  be  pronounced. 

There  is,  however,  another  declaratory  con- 
clusion which  must  l>e  considered.  The  pursuer 
seeks  to  have  it  declared  "  that  the  said  Little 
Black  Loch  shown  on  the  said  Ordnance  Survey 
sheet  is  not  comprehended  within  the  marches  or 
boundaries  of  the  defender's  said  lands  of  Loch- 
house, and  that  the  defenders  have  no  right, 
title,  or  interest  to  or  in  the  said  Little  Black 
Looh." 

The  claim  to  decree  in  these  terms  rests  on  the 
allegation  of  exclusive  possession,  and  necessarily 
must,  because  if  the  march-stones  are  not  the 
boundary,  Lochhouse  at  the  north  of  the  loch  is 
a  riparian  property,  and  the  defender  has  sncb 
right  to  or  on  it  as,  according  to  the  ordinary  legal 
presumption,  belongs  to  a  riparian  proprietor,  un- 
less that  be  excludeid  by  exclusive  possession  on 
the  part  of  the  pursuer.  Has  this  exclusive 
poeseBsion  been  established?  The  result  to  which 
I  have  been  brought  is,  that  the  pursuer  and  his 
predecessors  had  a  wider  and  mote  varied,  but 
not  an  exolusive  possession  of  the  locb.  The 
proprietors  and  tenants  of  Lochhouse  shared  in 
the  possession.  They  put  their  cattle  down  to 
the  water  to  drink.  They  cut  and  carried  away 
reeds  and  other  vegetable  products.  They 
steeped  their  lint,  and  they  exercised  and  availed 
themselves  of  other  uses  which  the  loch  afforded. 
Those  things  having  been  done,  it  cannot  be  held 
that  the  pursuer  had  exclusive  possession,  and 
thus  there  is  a  failure  in  the  second,  as  there  was 
in  the  first  ground  of  action. 
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The  interlocutor  reclaimed  against  therefore 
ought  to  be  recalled  and  the  defenders  to  be 
assoilzied  from  the  conclusions  of  the  action. 

liOBD  KuTHEBFUBD  OiABK — I  am  of  the  same 
opinion. 

The  Coart  pronounced  this  interlocutor : — 
"Find  that  the-  pursuer  hag  failed  to 
establisb  the  conclusions  of  the  summons : 
Therefore  recal  the  interlocutors  reclaimed 
against:  Assoilzie  the  defenders  from  the 
conclusions  of  the  action." 

Counsel  for  Pursuer  —  Maoldntosb  —  Low. 
Agent— David  Tumbull,  W.S. 

Counsel  for  Defender— B.  V.  Campbell— 
Bankine.  Agents- M.  Haogregor  &  Company, 
8.8.0. 


Wednetday,  November  25. 

FIRST    DIVISION. 

[Lord  Lee,  Ordinary. 
WADDELL'S  trustees  V.  THE  UONKLAND 
IRON  COMPANT  (LIMITED). 

Lea»e — Mineral  Lease — Abanionment — Arbiter. 

A  mineral  lease  provided  that  the  lessees 

should  "be  entitled  to  put  an  end  to  the  lease" 

in  case  it  should  be  found  by  arbitration  that 

the  minerals  could  not  be  wrought  to  profit, 

and  that   this  arose  from  no  fault  of  the 

lessees.     They  intimated  their  intention  to 

abandon,  on  the  ground  that  the  minerals 

could  not  be  wrought  to  profit,  but  on  the 

landlord  disputing  that  any  necessity  for 

arbitration  had  arisen  they  took  no  steps  to 

have  arbiters  appointed.     SeUL  that  as  they 

had  not  taken  the  steps  necessary  to  entitle 

them  to  be  free  of  the  lease,  they  remained 

liable  for  the  rent. 

By  lease  dated  28th  and  29th  March  1877,  James 

Arthur  Oriohton,  advocate,  and  George  M'lntosb, 

S.S.C. ,  surviving  trostees  under  a  disposition  and 

conveyance  in   trust  executed  by  the  deceased. 

William  Waddell,  of  Easter  Moffat,  let  to  the 

Monkland  Iron  and  Coal  Company  (Limited)  the 

whole  ironstone  in  the  lands  of  Easter  Moffat,  In 

the  county  of  Lanark,  for  a  period  of  nineteen 

years  from  Whitsunday  1877.     The  rent  was  £500 

per  annum.     There  were  to  be  breaks  in  the  lease 

in  favour  of  the  lessees  at  the  end  of  every  fifth 

year  on  giving  six  months'  notice.     The  lessees 

bound  themselves  to  make  all  practicable  exertions 

for  working  and  putting  out  the  ironstone. 

The  lease  further  provided:  —  "And  it  is 
hereby  agreed  tbat  if  at  any  time  before  the 
natural  expiry  of  this  lease  the  said  lessees  or 
their  foresaids  shall  work  out  and  exhaust  the 
ironstone  hereby  let,  or  in  case  it  be  proved  by  a 
mining  engineer  to  be  fixed  by  the  parties,  or  by 
two  mining  engineers  to  be  mutually  chosen,  or  by 
an  oversman  to  be  named  by  them  at  the  time 
Uiey  accept  their  appointment,  or  in  case  of  their 
disagreeing,  by  a  person  to  be  appointed  by  the 
judge  ordinary  in  the  event  of  the  parties  not 
naming  an  arbiter  or  arbiters,  or  of  their  differing 
in  opinion  and  not  appointing  an  oversman,  that 


CWsugh  r.  WjU«, 
^ HOT.  8, 1886. 

the  ironstone  hereby  let  cannot  be  wrought  to 
profit,  and  that  this  result  has  arisen  from  no 
fault  on  the  part  of  the  tenants,  then  the  lessees 
or  their  foresaids  shall  be  entitled  to  put  an  end 
to  this  lease,  just  as  if  it  had  terminated  by  the 
lapse  of  time." 

The  Monkland  Iron  and  Coal  Company  (Limi- 
ted)  worked  the  ironstone  from  1877  to  1881. 
The  company  then  assigned  the  tack  to  the 
Monkland  Iron  Company  (Limited),  the  defen- 
ders in  the  present  action,  who  worked  the  iron- 
stone and  paid  the  rents  under  the  lease  until 
Martinmas  1884. 

On  7th  August  1884  the  lessees  wrote  to  the 
Easter  Moffat  trustees  in  these  terms — "Dear 
Sirs — We  beg  to  give  you  notice,  in  terms  of  our 
lease  of  Easter  Moffat,  that  owing  to  the  un- 
profitable nature  of  our  workings  we  intend  to 
cease  mining  operations  at  Martinmas  first,  and 
as  this  matter  comes  within  the  scope  of  an 
arbiter,  we  shall  be  glad  to  have  this  matter 
arranged  as  soon  as  may  be  convenient  Kindly 
own  receipt  of  this  intimation. "  On  12th  August 
1884  the  trustees'  agent  replied—"  Gentlemen,— 
We  received  yonr  Mr  Ferguson's  letter  of  the 
7th.  You  some  time  ago  applied  for  a  modifica- 
tion of  the  terms  of  your  lease  of  the  ironstone 
in  this  property,  when  our  clients  instructed  ns 
to  request  Mr  (jeddes,  M.E.,  to  inspect  the  work- 
ings and  report  for  their  information.  We  at 
once  did  this,  but,  as  you  will  see  from  the 
annexed  copy  of  Mr  Geddes'  letter  to  us  of  the 
31st  July,  he  has  been  unable,  owing  to  an 
accident  to  your  manager  Mr  M'CuUoch,  to 
examine  the  workings  and  report.'  In  these  eir- 
cumstances  we  cannot  admit  yonr  right  to  dis- 
continue the  workings  as  you  propose  to  do,  nor 
is  there  at  present  any  occasion  for  entering  into 
a  reference  such  as  yon  propose.  8o  soon  as  Mr 
Geddes  makes  his  report  the  matter  will  be  oon- 
sidered  by  the  Easter  Moffat  trustees,  and  we  will 
then  write  you  further." 

The  lessees  abandoned  the  workings  at  Martin- 
mas,  and  in  December  they  began  to  dismantle 
the  works.  They  took  up  the  position  that  they 
were  entitled  in  consequence  of  the  unprofitable 
nature  of  the  undertaking  to  take  advantage  of 
the  clause  of  the  lease  quoted  above,  and  that 
their  letter  of  7th  August  was  a  notice  to 
abandon  at  Martinmas  1884,  while  the  trus- 
tees maintained  that  the  workings  had  not 
been  satisfactorily  conducted  nor  the  ground 
properly  explored  for  minerals,  and  that  they 
were  entitled  to  rent  till  the  next  break  at  Whit- 
sunday 1887,  or  till  the  lease  should  be  found  by 
competent  aathority  to  be  at  an  end. 

This  action  was  raised  by  the  trustees  fur  £260, 
the  rent  for  the  half-year  from  Martinmas  1884 
to  Whitaunday  1885. 

The  pursuers  pleaded,  inUr  oUo— "  (8)  The 
alleged  notice  of  abandonment  by  the  defenders 
not  being  sufficient  in  itself,  or  in  acoordance 
with  the  provisions  of  the  lease,  the  defenders 
are  liable  for  the  rents  from  Martinmas  1884  to 
Whitsunday  1886.  (4)  It  not  having  been  proved 
by  a  mining  engineer  or  otherwise,  as  provided 
by  the  lease,  that  the  ironstone  let  has  become 
unworkable  to  profit,  and  the  defenders  not  hav- 
ing fairly  and  fully  worked  out  and  explored  the 
minerals  so  as  to  ascertain  that  it  is  unworkable 
to  profit,  the  pursuers  are  entitled  to  decree  in 
terms  of  the  oonclnsions  of  the  sommona." 
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Tba  defenders  pleaded — "(1)  The  defenders 
hAving  abandoned  the  lease  at  Martinmas  1884  in 
oonaeqoenoe  of  the  nnworkability  to  profit  of  the 
mineral,  and  the  poranera  having  refused  to  con- 
cede the  existence  of  the  ground  of  abandon- 
ment, the  qnestion  falls  to  be  determined  by 
arbitration  in  terms  of  tbe  lease.  (2)  The  iron- 
stone let  haying  beoome  unworkable  to  profit, 
the  defenders  were  entitled  to  abandon  the  lease. 
(8)  The  defenders  having  given  due  notice  to  the 
pursuers  of  their  intention  to  abandon  the  lease, 
and  having  offered  to  submit  to  arbitration,  in 
terms  of  the  lease,  the  question  as  to  the  exist- 
ence of  the  cause  of  abandonment,  are  entitled  to 
absolvitor,  with  expenses." 

The  Lord  Ordinary  (Lxs)  on  30th  October 
1885  pronounced  this  interlooator  :  —  "Sists 
prooedore  in  hoe  statu  to  enable  the  pai^ 
ties  to  have  the  facta  relative  to  the  ques- 
tions whether  the  ironstone  let  could  not  be 
wrought  to  profit,  and  whether  this  result  had 
arisen  from  no  fault  on  the  part  of  the  tenants, 
ascertained  in  the  manner  contemplated  by  the 
lease ;  and  reserves  in  the  meantime  all  questions 
of  expenses. 

"  Opinion. — ^This  is  an  action  for  rent  alleged 
to  be  doe  for  the  period  from  Martinmas  1884  to 
Whitsanday  1885  under  a  mineral  lease. 

"  The  defence  is  founded  on  tbe  following  not 
nnnsnal  clause — '  In  case  it  should  be  proved  by 
a  mining  engineer,  to  be  fixed  on  by  the  parties, 
or  by  two  mining  engineers  to  be  mutually  chosen, 
or  by  an  oversman  to  be  named  by  them  at  the 
time  they  should  accept  the  appointment,  or,  in 
ease  of  their  disagreeing,  by  a  person  to  be 
appointed  by  the  judge  ordinary  in  the  event  of 
the  parties  not  naming  an  arbiter  or  arbiters,  or 
of  their  differing  in  opinion  and  not  naming  an 
oversman,  that  the  ironstone-  let  oould  not  bo 
wrought  to  profit,  and  that  that  result  had  arisen 
from  no  fault  on  the  part  of  the  tenants,  then  the 
lessees  or  their  foresaids  should  be  entitled  to  put 
an  end  to  the  lease,  just  as  if  it  had  terminated 
by  the  lapse  of  time.' 

"  It  is  pleaded,  in  the  first  place,  that  the  iron- 
stone had  ceased  to  be  workable  to  profit,  and 
that  therefore  the  defenders  were  entitled  to 
abandon  tbe  mine,  as  they  say  they  did.  This 
plea,  by  itself,  I  am  of  opinion  ia  bad.  Where 
the  leasees  under  such  a  lease  as  the  present  have 
allowed  a  new  term  to  run,  or  to  be  entered  upon, 
without  taking  previously  any  steps  to  raise  the 
question  with  the  lessor,  and  to  put  it  upon  him 
to  allow  them  an  opportunity  of  having  the  fact 
ascertained,  it  is  no  defence  to  an  action  for  rent 
to  allege,  and  offer  to  prove,  that  the  minerals 
have  become  unworkable  to  profit.  For  it  was 
incumbent  on  the  lessees,  if  desirous  of  taking 
advantage  of  such  a  clause,  to  initiate  in  some 
form  the  proceedings  necessary  to  have  their 
right  determined  before  the  rent  was  incurred. 
This  was  settled  in  the  case  of  Thornton  v.  Gor- 
don, 18th  March  1869,  7  Macph.  687. 

"  But  it  is  also  pleaded  that  in  the  present  case 
proceedings  were  taken  before  the  period  for 
which  rent  is  claimed  commenced  to  run,  sufB- 
cient  to  entitle  the  defenders  to  require  the  land- 
lord to  concur  with  them  in  having  the  fact 
ascertained,  as  at  Martinmas  1884,  in  the  manner 
contemplated  by  tbe  lease.  It  appears  from  the 
record  and  relative  productions  that  on  7th 
August  1884  the  defenders  wrote  to  the  agents 


of  the  landlord  intimating  that,  owing  to  the 
unprofitable  nature  of  their  workings,  they 
intended  to  cease  mining  operations  at  Mar- 
tinmas, and  adding, '  As  this  matter  comes  within 
the  scope  of  an  arbiter,  we  shall  be  glad  to  have 
this  matter  arranged  as  soon  as  may  be  con- 
venient.' 

"It  is  not  alleged  by  the  pursuers  that  the  de- 
fenders continued  to  work  or  occupy  the  mine 
after  Martinmas.  What  they  say  is,  that  they 
disputed  at  •once  the  right  of  the  lessees  to  dis- 
continue working,  or  to  put  an  end  to  the  lease 
as  proposed,  and  that  the  defenders  were  not 
entitled  at  Martinmas  to  proceed  as  they  did  to 
dismantle  the  mine. 

"  This  raises  a  question  which  was  not  decided 
in  Thornton  r.  Oordon,  and  is  of  some  import- 
ance. 

"In  my  opinion  the  letter  of  7th  August  was  a 
sufBciently  ^stinot  intimation  of  the  defenders' 
claim  to  take  advantage  of  the  clause  referred  to, 
and  which  I  have  already  read.  I  think  that  the 
terms  of  the  reply  which  was  made  to  it  on  12th 
August  indicate  that  it  was  so  understood  by  the 
pursuers'  agents.  That  reply  was  as  follows : — 
'  Easter  Moffat — We  received  your  Mr  Ferguson's 
letter  of  the  7th.  You  some  time  ago  applied 
for  a  modification  of  the  terms  of  your  lease  of 
the  ironstone  in  this  property,  when  our  clients 
instructed  us  to  request  Mr  Oeddes,  M.E.,  to 
inspect  the  workings  and  report  for  their  informa- 
tion. We  at  once  did  this,  but  as  you  will  see 
from  the  annexed  oopy  of  Mr  Oeddes'  letter  to  us 
of  the  Slst  July,  he  has  been  unable,  owing  to  an 
accident  to  your  manager,  Mr  M'OuUoch,  to 
examine  the  workings  and  report  In  these  cir- 
cumstances we  cannot  admit  your  right  to  dis- 
continue the  workings  as  you  propose  to  do,  nor 
is  there  at  present  any  occasion  for  entering  into 
a  reference  such  as  you  propose.  So  soon  as  Mr 
Geddes  makes  his  report,  the  matter  will  be  con- 
sidered by  the  Easter  Moffat  trustees,  and  we 
will  then  write  you  further.' 

"But  whether  the  notice  was  understood  or  not 
as  referring  to  the  clause  in  question,  I  think 
that  it  was  sufficient;  and  the  point  which  arises 
for  consideration  is,  whether  it  was  met  by  the 
landlord  in  snch  a  way  as  to  put  upon  the  lessees 
the  duty  of  taking  some  further  steps  before  Mar- 
tinmas in  order  to  entitle  them  to  treat  the 
question  of  their  right  to  put  an  end  to  the  lease 
as  one  which  was  then  already  pending  ? 

"  It  appears  to  me  that  the  reply  to  the  tenants' 
agents  was  not  a  refusal  to  entertain  the  defen- 
ders' notice  as  a  claim  to  put  an  end  to  the  lease, 
and  to  have  the  question  of  right  determined  in 
the  manner  contemplated  by  the  lease.  It  was  a 
temporising  letter,  which  only  refused  to  admit 
the  right  of  the  lessees  in  the  circumstances  men- 
tioned— that  is  to  say,  pending  an  intended 
examination  by  Mr  Oeddes — and  merely  denied 
that  there  was  'at  present'  any  occasion  for  a 
reference.  It  led  the  defenders  to  expect  a 
further  communication  on  the  subject  when  Mr 
Oeddes  should  have  made  his  report,  and  I  think 
that  tbe  defenders  were  entitled  to  await  snch 
further  communication,  and  to  assume  that. they 
could  not  be  prejudiced  by  awaiting  it.  They 
waited  accordingly,  and  I  think  that  the  corres- 
pondence which  ensued  when  the  defenders 
proceeded  to  act  upon  their  notice  shows  that  it 
was  not  their  fault  that  the  state  of  the  facts  as 


Digit 


zed  by  Google 


160 


The  Scottish  Law  Bt^xyrter.—  FoL  XXIU. 


CUonkluid  Iron  Co. 


to  the  condition  of  tlie  mine  was  not  ascertained 
before  Uartinmas. 

"My  opinion  is,  that  the  defenders  are  nov 
entitled  to  have  the  facts  ascertained,  as  at  11th 
November  1884,  in  the  manner  contemphtted  by 
the  lease,  and  that  the  pnrsners  are  not,  in  the 
oircamstances,  entitled  to  maintain  that  because 
the  fact  was  not  ascertained  before  11th  Nov- 
ember the  defenders  are  liable  for  the  rent  down 
to  Whitsunday,  and  until  the  arbiters  have  fonnd 
it  proved. 

"The  principle  of  the  decision  in  Thornton  v. 
Gordon  appears  to  me  to  have  no  application  to 
the  oironmstances  here  disclosed. 

"  I  shall  therefore  sist  the  process  in  hoe  ttatu 
to  enable  the  parties  to  have  the  facts  ascertained 
in  the  manner  contemplated  by  the  lease. 
Expenses  will  be  reserved. " 

The  pnrsners  reclaimed,  and  argned  —  The 
rent  must  be  paid  until  there  was  a  finding  that 
the  minerals  could  not  be  profitably  worked; 
nothing  had  been  done  by  the  defenders  to  ascer- 
tain the  true  state  of  the  minerals;  the  lease 
had  provided  a  mode  of  abandoning  if  the 
minerals  ceased  to  be  worked  at  a  profit ;  the 
course  laid  down  by  the  lease  must  be  followed. 
Diaxm  v.  Campbell,  June  25,  1880,  8  S.  970  ; 
Aferrjf  &  Guninghame  v.  Brown,  July  16,  1869, 
21  D.  1387,  and  22  S.  1148. 

The  respondents  adopted  the  argument  con- 
tained in  the  note  of  the  Lord  Ordinary. 

At  advising — 

LoBD  Pbxsidknt — I  am  not  able  to  agree  with 
the  interlocutor  of  the  Lord  Ordinary  in  this  case. 
The  whole  question  is,  whether  the  pursuers  are 
entitled  to  recover  rent  which  they  allege  to  be 
due  for  the  period  from  Martinmas  188i  to  Whit- 
sunday 1885  under  a  mineral  lease. 

The  defence  is  contained  in  three  pleas-in-law, 
the  first  of  which  is — "  (1)  The  defenders  having 
abandoned  the  lease  at  Martinmas  1884  in  oonse- 
qnence  of  the  nnworkability  to  profit  of  the 
mineral,  and  the  pursuers  having  refused  to  con- 
cede the  existence  of  the  ground  of  abandon- 
ment, the  question  falls  to  be  determined  by 
arbitration  in  terms  of  the  lease."  I  do  not  sup- 
pose that  there  can  be  any  doubt  that  the  ques- 
tion raised  by  the  defenders  is  one  which  under 
the  terms  of  the  lease  falls  to  be  determined  by 
arbitration,  and  if  this  was  the  whole  question 
between  the  parties  It  might  be  fully  conceded, 
and  yet  it  would  not  in  any  way  answer  the  claim 
which  the  pursuers  now  make. 

The  next  plea  is,  that  as  the  ironstone  let  has 
become  unworkable  to  profit,  the  defenders  were 
entitled  to  abandon  the  lease.  Now,  that  clearly 
depends  upon  the  conditions  of  the  lease,  to 
which  I  shall  refer  immediately. 

The  third  plea  is — "(3)  The  defenders  having 
given  due  notice  to  the  pursuers  of  their  inten- 
tion to  abandon  the  lease,  and  having  ofTered  to 
submit  to  arbitration,  in  terms  of  the  lease,  the 
question  as  to  the  existence  of  the  cause  of 
abandonment,  are  entitled  to  absolvitor,  with  ex- 
penses. " 

The  defenders  haveabsndoned  the  lease,  and'the 
question  comes  to  be,  whether  they  are  entitled  to 
do  so?  What  actually  took  placein  thematter  is  set 
out  in  the  letter  of  7th  August  1884  by  the  Monk- 
land  Lron  Company  to  Messrs  Waddell  &,  M  'Intosb, 
and  is  in  these  terms  -"Dear  Sirs, — We  beg  to 


give  you  notice,  in  terms  of  our  lease  of  Easter 
Moffat,  that  owing  to  the  unprofitable  nature  of 
our  workings  we  intend  to  cease  mining  opera- 
tions at  Martinmas  first,  and  as  this  matter  comes 
within  the  scope  of  an  arbiter,  we  shall  be  glad 
to  have  the  matter  arranged  as  soon  as  may  be 
convenient.  Kindly  own  receipt  of  this  intima- 
tion. " 

Now,  while  that  was  a  perfectly  good  notice  by 
the  defenders  that  they  intended  to  proceed  to  an 
arbitration  in  terms  of  the  lease,  it  is  clear  that 
something  more  was  necessary  in  order  to  enable 
them  to  abandon  the  lease,  and  not  at  the  same 
time  to  make  them  Uable  for  rent.  It  is  evident 
that  they  must  proceed  with  the  arbitration,  and 
that  is  just  what  was  not  done  in  the  present 
case.  In  these  circumstances  the  rights  of  parties 
must  therefore  turn  on  the  construction  of  the 
clause  in  the  lease  that  provides  for  the  ironstone 
becoming  unworkable  at  a  profit,  and  upon  which 
clause  we  have  just  had  an  argument  submitted 
to  us.  It  is  in  these  terms — "And  it  is  hereby 
agreed  that  if  at  any  time  before  the  natural 
expiry  of  this  lease  the  said  lessees  or  their  fore- 
saids shall  work  out  and  exhaust  the  ironstone 
hereby  let,  or  in  case  it  be  proved  by  a  mining 
engineer  to  be  fixed  by  the  parties,  or  by  two 
mining  engineers  to  be  mutually  chosen,  or  by 
an  oversman  to  be  named  by  them  at  the  time 
they  accept  their  appointment,  or  in  case  of  their 
disagreeing  by  a  person  to  be  appointed  by  the 
judge  ordkLary  in  the  event  of  the  parties  not 
naming  an  arbiter  or  arbiters,  or  of  their  differ- 
ing in  opinion  and  not  appointing  an  oversman, 
that  the  ironstone  hereby  let  cannot  be  wrought 
at  a  profit,  and  that  this  result  has  arisen  from 
no  fault  on  the  part  of  the  tenants,  then  the  - 
lessees  or  their  foresaids  shall  be  entitled  to  put 
an  end  to  this  lease  just  as  if  it  had  terminated 
by  the  lapse  of  time. " 

Now,  it  seems  clear  that  before  the  defenders 
can  put  an  end  to  this  lease  they  must  have  ful- 
filled these  two  conditions — First,  they  must  have 
proved  to  the  satisfaction  of  a  mining  engineer 
or  mining  engineers  that  the  ironstone  could  not 
be  wrought  to  a  profit;  and  second,  that  this  hod 
arisen  from  no  fault  of  theirs. 

Both  these  things  must  be  proved,  and  the 
question  is,  has  either  of  them  been  done?  It 
is  evident  that  they  have  not,  and  it  is  equally 
clear  that  until  these  conditions  have  been  com- 
plied with  they  are  not  in  a  position  to  make  a 
claim  like  the  present. 

But  it  has  been  said  that  the  correspondence 
between  the  parties  has  shown  the  landlord  to 
have  been  unreasonable  in  his  demands.  Per- 
haps neither  he  nor  the  defenders  understood 
the  true  nature  of  the  contract  between  them, 
nor  the  effect  of  the  provisions  which  I  have  re- 
ferred to,  but  while  the  contract  remains  between 
them  both  are  bound  by  its  terms,  and  what  we 
have  to  consider  is,  whether  the  defenders  were 
"entitled  to  put  an  end  to  this  lease."  If  they 
were  not,  then  they  are  liable  for  the  rent  as 
claimed  by  the  pursuers.  That  they  were  not 
entitled  so  to  terminate  the  lease  is  clearly  proved, 
I  think,  by  the  circumstance  that  they  have  not 
satisfied  Uie  two  conditions  upon  which  alone 
they  were  entitled  to  bring  it  to  an  end. 

I  am  therefore  for  recaUing  the  interlocutor  of 
the  Lord  Ordinary  and  granting  decree  in  terms 
of  the  summons. 
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LoBD  MuBS— I  am  quite  of  the  same  opinion. 
The  obligation  npon  the  defenders  is  quite  clear 
and  distinct ;  the  rent  is  payable  from  the  time  that 
the  tenants  acquire  possession  of  the  mineral-field 
until  the  expiry  of  the  lease.  Bnt  the  tenants  are 
to  be  freed  from  their  liabilities  npon  the  following 
conditions — {Hit  Lordship  here  read  the  elaute 
lihote  quoted].  Now,  I  think  that  the  fair  con- 
stmction  of  such  a  olanae  is,  that  before  the 
tenant  can  get  quit  of  hi*  obligation  for  rent  he 
mast  have  obtained  a  report  of  a  mining  engineer 
that  the  ironstone  cannot  be  worked  profitably, 
and  that  this  arises  from  no  fault  of  his.  As 
neither  of  these  conditions  have  been  complied 
with  I  cannot  see  that  there  is  any  proper  de- 
fence against  the  landlord's  claim  for  rent. 

LoBD  Shuto — The  right  of  the  defenders  nnder 
this  lease  is  a  right  to  bring  it  to  a  termination 
npon  the  emerging  of  two  precedent  conditions — 
the  one  being  that  the  ironstone  should  no  longer 
be  able  to  be  worked  at  a  profit ;  the  other,  that 
this  should  arise  from  no  fault  of  the  defenders. 
The  qnestion  in  dispute  is,  whether  there  is  not 
another  condition  adjected,  namely,  that  these 
two  prior  conditions  most  b«  fonnd  by  an  arbiter 
to  exist? 

I  am  clearly  of  opinion  that  the  right  of  aban- 
donment emerges  only  after  such  a  finding  has 
been  made  by  an  arbiter. 

If  the  contention  of  the  defenders  was  correct, 
I  think  that  such  an  arrangement  would  require 
to  have  been  made  a  matter  of  stipulation,  other- 
wise it  would  lead  to  great  confusion. 

It  has  been  said  that  the  landlord  has  barred 
himself  from  taking  up  his  present  position  by 
the  terms  of  his  letters,  which  have  been  de- 
scribed as  of  a  temporising  character,  and  that 
thongh  the  letter  of  the  lessees  of  7th  Angnst 
might  hot,  if  it  stood  alone,  be  considered  as  dis- 
tinct notice  of  abandonment,  taken  in  connection 
with  the  lease  it  must  be  held  as  good  notice 
nnder  it,  and  that  the  reply  to  this  letter  was  in 
snbstance  this — "Yon  need  not  go  on  with  your 
arbitration,  because  we  are  willing  to  give  you 
somemodificationof  the  terms  of  the  lease."  If  the 
.  porsner's  attitude  was  not  satitfactoty  to  the  de- 
fenders, what  they  ought  to  haye  done  was  to 
have  proceeded  to  the  nomination  of  an  arbiter, 
and  to  have  obtained  from  him  a  finding  in  terms 
of  the  conditions  in  the  lease.  In  the  absence  of 
any  procedure  of  this  kind  I  do  not  see  how  the 
present  claim  of  the  pursuers  can  be  resiBted. 

LosD  Ajojlm — The  only  defence  in  this  case  is, 
that  the  defenders  were  entitled  to  hold  the  lease 
at  an  end  as  at  Martinmas  188i.  Now,  on  the 
constmotion  of  the  clause  npon  which  this  con- 
tention is  based,  I  think  it  is  quite  clear  that  the 
defenders  should  have  adopted  certain  procedure 
there  laid  down,  and  complied  with  certain  con- 
ditions contained  in  it.  It  is  admitted  that  the 
provisions  have  not  been  attended  to,  and  there- 
fore it  is  impossible  for  them  to  take  advantage 
of  these  oonditions  to  the  effect  of  enabling  them 
to  abandon  the  lease — in  other  words,  they  have 
not  a-vailed  Uiemselves  of  the  machinery  provided 
by  the  lease  for  bringing  it  to  a  termination. 

Bnt  the  defenders  f  nitiier  say  that  the  pursuers 
•le  barred  by  their  own  actings  from  demanding 
the  snm  they  now  sue  for.  I  cannot  see  any- 
thing in  what  the  porsners  have  dose  to  snpport 
TOb  xxm. 


such  a  defence ;  while,  on  the  other  hand,  if  the 
ironstone  is  really  so  exhausted  that  it  cannot,  as 
the  defenders  allege,  be  worked  at  a  profit,  surely 
that  is  a  matter  which  can  be  easily  cleared  np. 
I  therefore  agree  with  your  Lordships  that  we 
should  grant  decree  in  favour  of  the  pursneis. 

l%e  Court  recalled  the  interlocutor  of  the  Lord 
Ordinary,  and  granted  decree  in  terms  of  the  libeL 

Counsel  for  Pursuers — Pearson — Uacfarlane. 
Agents— Waddell  A  Mackintosh,  W.S. 

Oounsel  for  Defenders  —  Monoreiff  —  XJn, 
Agents — Mackenzie,  Innes,  A  Logan,  W.S. 


Wednesday,  November  25. 

SECOND    DIVISION. 

[Lord  Einnear,  Ordinary. 
HENZIES   V.  OIRDWOOD  A  F0BBE8T    AND 

OTBEBS. 

BLACKS  t;.   QIHDWOOO  «  FOHBEBT  AMD 

OTHEBS. 

PartnereMfy—Diseoluiion—Ifotiee  of  Withdrawal 
—Suj/Meney  of  Notice— Betiring  Partner's  Lia- 
bHitif. 

O,  a  partner  of  a  firm,  retired,  the  business 
continuing  to  be  carried  on  in  the  firm's  name. 
HM,  in  a  question  with  a  person  who  had  been 
a  customer  of  the  firm  during  G's  connection 
with  it  and  afterwards,  that  G  was  not  freed 
from  liability  for  ita  debts  incurred  after  he 
had  ceased  to  be  a  partner  by  reason  of  hav- 
ing sent  to  the  onsUnner  a  trade  dreular  which 
contained  the  information  that  he  was  no 
longer  a  partner,  bnt  which  was  mainly  con- 
cerned with  other  trade  matters. 
Partntrthip— Election— £ar. 

A  creditor  of  a  sequestrated  firm  claimed 
in  the  sequestration,  reserving  in  his  claim 
his  rights  against  0-.,  who  had,  as  he  knew, 
been  a  partner  but  had  retired,  and  not  suffi- 
ciently intimated  his  retiraL  Subsequently 
the  claim  was  withdrawn  without  having  been 
ranked. 

Held  (flff.  judgment  of  Lord  Kinnear)  that 
assuming  it  to  be  the  law  of  Scotland  that  a 
creditor  must  in  snch  droumstances  elect 
whether  to  enforce  the  liability  which  tiie 
retiring  partner  is  barred  from  disputing,  or 
that  of  the  firm  from  which  he  has  retired, 
there  had  been  no  snch  election  by  the  lodg- 
ing of  the  claim. 

Opinion  (per  Lord  Kinnear)  that  a  creditor 

must  in  such  circumstances  make  his  election. 

Opinions  contra  per  Lord  Justice-Clerk, 

Lord  Young,  and  Lord  CraighilL 

These  actions  were  the  sequel  to  the  cases  between 

the  same  parties  decided  in  the  Outer  House  by 

Lord  Einnear,  whose  judgment,  reported  ante  vol. 

xxii.,  p.  610,  20th  March  1886,  was  acquiesced  in. 

The  facts  were  reported  in  the  previous  report, 

bnt  may  be  again  briefly  narrated. 

K.  Oirdwood  was  a  woolbroker  in  Edinburgh, 
but  subsequently  he  had  a  branch  business  in 
Glasgow.  In  1877  he  assnmed  into  partnership 
in  the  Glasgow  branch  T.  Forrest,  the  contract 
to  last  five  years,  and  the  firm  to  be  Girdwood  A 
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Forrest.  In  1878  Forrest  parohased  Qirdwood'g 
share  in  this  bosiness,  the  latter  reserving  right 
until  May  1882  to  re-enter  the  firm  in  certain 
events,  but  he  never  did  so.  Forrest  in  1881 
assumed  W.  W.  Sykes  into  partnership,  and  the 
bnsiness  continued  under  the  name  ot  Oirdwood 
&  Forrest.  In  1883  Oirdwood,  who  continued 
his  Edinburgh  business,  issued  from  Edinburgh 
his  annual  circular.  It  did  not  bear  to  be  a 
notice  of  dissolution  of  his  partnership  in  Oird- 
wood A  Forrest,  and  was  mainly  taken  np  with 
other  matters,  but  it  contained  on  its  second  page 
the  following  notice — "  I  take  this  opportunity 
of  informing  my  friendsuf  my  having  retired  from 
the  firm  of  Oirdwood  &  Forrest,  Olasgow,  and 
that  I  wUl  now  devote  my  whole  attention  to  my 
Edinburgh  wool-sales,  where  I  will  feel  obliged 
by  all  consignments  being  addressed  to  me, 
which  will  have  my  prompt  and  careful  atten- 
tion." In  May  1884  he  issued  another  circular, 
which  was  as  follows— "As  a  number  of  my 
friends  had  not  observed  my  announcement 
of  last  May  of  my  having  retired  from  the 
firm  of  Oirdwood  4  Forrest,  Olasgow,  I  beg  to 
repeat  that  notice,  and  to  state  that  I  will  esteem 
it  a  favour  by  all  consignments  intended  for  me 
being  addressed  to  me  here,  Tanfield,  Edinburgh, 
where  my  business  is  carried  on  as  usual,"  In 
the  Oazeite  of  that  month  there  was  a  notice  that 
the  copartnery  between  B.  Oirdnood  and  T. 
Forrest  haying  expired  on  Ist  May  1882,  Oird- 
wood then  ceased  to  have  any  interest  therein. 

The  pursuers,  the  Blacks,  sheep  farmers,  had 
consigned  wool  to  Oirdwood  &  Forrest  for  sale  in 
November  in  1 882  and  also  in  the  year  188S.  They 
knew  Oirdwood,  and  in  these  proceedings  they 
averred  that  they  believed  him  to  be  a  partner  of 
Oirdwood  &  Forrest.  The  pursuer  Menzies  in  1884 
and  various  preceding  years  had  also  consigned 
wools  to  that  firm  for  sale,  and  the  firm  had  ac- 
oonnted  for  all  these  wools  except  part  of  that  con- 
signed in  1882,  the  sale  of  which  he  had  counter- 
manded in  consequence  of  the  state  of  the  market, 
bat  which  had  been  sold  subsequently,  and  the  1884 
consignment.  He  also  averred  that  he  knew  and  re- 
lied on  Oirdwood,  and  knew  nothing  of  his  retirol. 

On  11th  October  1884  the  estates  of  the  firm  of 
Oirdwood  &  Forrest,  and  of  the  individual  part- 
ners Forrest  and  Sykes,  were  sequestrated.  The 
defender  Jackson  was  appointed  trustee  thereon. 

On  2d  December  1884  Menzies  lodged  an 
affidavit  in  the  sequestration  of  Oirdwood  & 
Forrest  and  of  Forrest  and  Sykes  for  £172, 
18s.,  and  another  for  £21,  8b.  6d.  These 
affidavits  bore  as  follows — "Depones  that  no 
part  of  said  snm  has  been  paid  or  compensated 
to  the  said  AVilliam  Menzies,  and  that  he  holds 
no  security  for  the  same,  and  no  other  person, 
company,  or  obligant  bound  for  the  debt,  or  any 
part  thereof,  than  the  said  Oirdwood  t  Forrest, 
Thomas  Forrest,  and  William  Wade  Sykes,  save 
and  except  any  claim  the  deponent  may  have 
against  Bobert  Oirdwood,  wool  broker,  Edin- 
burgh, which  claim  is  reserved  entire." 

The  Blacks  had  lodged  a  similar  claim  for 
£491,  68,  7d.  in  October  preceding.  A.t  the  time 
of  lodging  these  claims  both  Menzies  and  the 
Blacks  knew  that  Oirdwood  had  at  this  date  ceased 
to  be  a  partner  of  Oirdwood  A  Forrest,  but  not 
the  date  of  his  so  ceasing. 

In  December  1884  the  Blacks  and  Menzies,  in 
order  to  make  Oirdwood  responsible  for  their 


transactiong  with  the  firm,  raised  actions  against 
Oirdwood  Jk  Forrest  as  a  company,  the  trustee, 
Bobert  Oirdwood,  T.  Forrest,  and  W.  W.  Sykes, 
as  the  individual  partners  and  as  individuals,  and 
the  trustee  on  the  individual  estates  of  Forrest 
and  Sykes,  conjunctly  and  severally.  In  that 
action  it  was  proved  that  the  Blacks  had  seen  and 
read  Oirdwood's  circular  of  1884,  and  that  both 
circulars  were  sent  to  Menzies.  He  denied 
receiving  them.  The  Lord  Ordinary  held  that 
the  ciroidar  of  1883  was  not  sufficient  notice  of 
retiral,  but  that  that  of  1884  was,  but  assoilzied 
Oirdwood  with  expenses  on  the  ground  stated 
in  the  following  interlocutor  of  20th  March 
1885  (as  already  reported) — "Finds  that  prior 
to  November  1878  the  defender  Bobert  Oird- 
wood was  a  partner  of  the  firm  of  Oirdwood 
&  Forrest,  wool  brokers  in  Olasgow;  that  the 
only  other  partner  of  the  said  firm  was  the 
defender  Thomas  Forrest,  and  that  in  1878  the 
said  firm  was  dissolved :  Finds  that  the  said 
defender  Bobert  Oirdwood  is  not  and  never  was 
a  partner  with  the  defenders  Thomas  Forrest 
and  William  Wade  Sykes  in  the  firm  of  Oird- 
wood &  Forrest,  whose  estates  were  sequestrated 
on  the  11th  of  October  1884 :  Finds  that  the  de- 
fender Oirdwood  is  not  liable  jointly  with  the 
other  defenders  in  the  earn  sued  for :  Therefore 
assoilzies  the  defenders  from  the  action  as  laid," 
&a.  His  Lordship's  note  {anU,  vol.  xxii.  p.  611) 
explained  his  view  to  be  that  whether  or  not 
Oirdwood  might  be  barred  from  denying  liability 
for  the  debts  of  the  firm  prior  to  the  valid  circnlar 
of  1884  he  was  not  a  partner,  and  could  not 
therefore  be  liable  jointly  with  the  firm  or  its 
partners  for  its  debts — Scarf  y.  Jardine,  June  13, 
1883,  L.B.,  7  App.  Cas.  346— "The  doctrine 
laid  down  by  the  House  of  Lords  in  that  case  is 
directly  applicable.  Although  the  pursuers  in 
the  transactions  out  of  which  these  actions  arose 
were  in  fact  dealing  with  the  old  firm,  it  may  be 
their  right  to  insist  that  the  old  firm  of  which 
Oirdwood  was  a  partner  shall  be  held  to  have 
contracted  with  them,  but  they  cannot  hold  their 
contract  to  have  been  made  with  both  firms. 
They  cannot  therefore  sne  both  firms  together, 
and  are  put  to  their  election  and  must  choose 
between  the  old  firm  and  the  new.  It  is  true  that 
there  are  material  differences  between  the  Ehig- 
lish  and  the  Scotch  laws  of  partnership,  but  they 
are  differences  which  in  no  way  affect  the  reason- 
ing of  the  learned  Lords  who  took  part  in  the 
judgment  to  which  I  have  referred.  The  prin- 
ciples on  which  they  proceeded  are  common  to 
the  law  of  both  oountries.  The  defender  main- 
tains that  the  right  to  elect  has  been  determined 
by  reason  of  the  pursuers  having  claimed  in  the 
sequestration,  but  that  question  doea  not  arise, 
and  cannot  be  decided  in  this  action. " 

It  appeared  from  the  averments  in  the  actions 
now  to  be  reported  that  the  claims  of  the  Blacks 
and  Menzies  in  the  sequestration  of  Oirdwood  & 
Forrest  were  withdrawn  while  the  former  action 
just  referred  to  was  in  Court,  and  that  they  had 
never  been  ranked  by  the  trustee. 

The  present  actions  were  brought  by  the  Blacks 
and  Menzies  respectively  against  the  now  dis- 
solved firm  of  Oirdwood  &  Forrest  as  consti- 
tuted by  the  agreement  between  B.  Oirdwood  & 
T.  Forrest  of  1877, and  also  against  thesaidBobert 
Oirdwood  and  Thomas  Forreat,  the  individual 
partners  of  the  said  firm,  as  gnch  partners  and  as 
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indiTidnsls,  and  also  against  Thomas  Jackson, 
C.A.  in  Glasgow,  as  trustee  on  the  seqnestiated 
estate  of  the  said  Thomas  Forrest.  Against 
Forrest  and  his  tmstee  the  pnrsneis  only  asked 
deoree  of  constitution  of  their  debts,  and  against 
Oirdwood  decree  of  payment 

The  defender  Oirdwood  pleaded  in  both 
actions,  inter  aiia— "(1)  Be*  judicata.  (4)  This 
defender  having  ceased  to  be  a  partner  of  Gird- 
wood  &  Forrest  in  1878,  or  at  least  prior  to  1881, 
he  should  be  assoilzied.  (6)  In  respect  of  the 
circulars  referred  to,  and  the  notice  given  to  the 
pnrsner  that  Messrs  Gird  wood  had  retired  from  the 
firm,  Mr  Girdwood  ahonld  be  assoilzied.  (8)  The 
poTsner  having  sued  Messrs  Girdwood  &  Forrest 
and  the  two  partners  thereof,  Messrs  Forrest  and 
Sykes,  and  claimed  in  their  sequestration  as  con- 
descended on,  when  he  knew  this  defender  had 
ceased  to  be  a  partner  in  the  firm  in  1878,  or 
otherwise  prior  to  1881,  he  is  not  now  entitled  to 
sae  this  defender ;  et  teparatim,  he  is  not  entitled 
to  sue  all  the  defenders  as  he  does  in  the  sum- 
mons, but  must  make  his  election  as  to  whom  he 
will  sue.  (10)  The  pursuer  having  elected  to 
take  as  bis  debtor  the  firm  of  Girdwood  Sc  Forrest, 
of  which  this  defender  was  not  a  member,  be  is 
barred  from  now  suing  this  defender. " 

By  minnte  of  admissions  in  both  actions  the 
parties  agreed  to  hold  the  proof  in  the  former 
actions  (which  established  the  facts  already 
stated)  as  proof  in  the  present  actions,  and  to 
admit  that  the  consignments  of  wool  were  made 
by  the  respective  pursuers  on  the  dates  and  of 
the  amounts  condescended  on,  and  sold  of  the 
dates  stated  in  the  condescendence,  and  that  the 
pursuers  had  not  received  payment  of  the  prices, 
and  that  in  Menzies'  case  the  amounts  realised  by 
the  sales  were  the  amounts  sued  for. 

In  Menzies'  case  the  Lord  Ordinary  decerned 
against  the  defenders,  conjunctly  and  severally, 
for  £105,  148.  8d.  (being  the  price  of  consign- 
ments as  sued  for  up  to  May  1884),  but  against 
Forrest  and  his  trustee  to  the  effect  only  of  con- 
stituting the  debt  against  them ;  quoad  ultra,  i.e. , 
with  regard  to  a  consignment  made  after  the 
circular  of  May  1884,  his  Lordship  assoilzied  the 
defenders,  reserving  to  the  pursuer  his  claims 
against  the  sequestrated  estate  of  the  firm  of 
Girdwood  i,  Forrest  in  respect  of  transactions 
subsequent  to  May  1884. 

In  the  Blacks'  case  his  Iiordship  decerned 
against  the  defenders,  conjunctly  and  severally, 
in  terms  of  the  conclusions  of  the  summons,  but 
against  the  defenders  other  than  Girdwood  to  the 
effect  only  of  constituting  the  debt  against  them. 

"  Opinion. — It  was  decided  in  the  former  action 
that  the  defender  Mr  Girdwood  cannot  be  made 
liable  jointly  witli  the  sequestrated  firm,  of  which 
he  was  not  a  partner  ;  but  I  held  at  the  same  time 
upon  the  evidence  that  he  was  barred  from  deny- 
ing his  liability  as  a  partner  of  the  firm  of 
Girdwood  &  Forrest,  which  was  dissolved  in 
1878,  unless  the  parsuers  were  precluded  from 
proceeding  against  him  by  reason  of  their  hav- 
ing elected  to  claim  against  the  sequestrated  firm. 
The  discussion  in  the  present  case  therefore 
proceeded  on  the  assumption  that  the  pursneis 
are  entitled  to  choose  between  the  liability  of  the 
former  firm  and  that  of  the  sequestrated  firm  ; 
and  the  only  question  for  consideration  is, 
whether  they  have  determined  their  election  by 
lodging  a  claim  in  the  sequestration  which  they 


have  since  withdrawn.  It  seems  to  me  that  their 
claim  in  the  sequestration  can  no  more  be  held  to 
be  an  election  to  relieve  Mr  Oirdwood  than  the 
former  action  could  be  held  to  be  an  election  to 
relieve  the  sequestrated  estate.  It  was  certainly 
not  intended  as  snob,  because  the  pursuers  in 
their  afBdavit  gave  notice  that  they  were  to  claim 
against  Mr  Girdwood.  They  were  at  that  time 
insisting  on  their  supposed  right  to  hold  both  sets 
of  parties  liable.  Aiid  although  •  creditor  in 
such  circumstances  may  be  barred  (irrespective  of 
his  intontion)from  proceeding  against  one  of  the 
persons  between  whom  he  has  a  right  to  choose, 
by  reason  of  his  having  in  the  meantime 
enforced  the  liability  of  the  other,  I  do  not  think 
he  can  be  so  barred  by  the  mere  statement  of  a 
claim  against  each  which  he  has  not  actually 
enforced  against  either.  The  case  would  have 
been  different  if  the  claim  in  the  sequestration 
had  been  admitted  to  a  ranking.  But  it  has  been 
withdrawn  before  the  tmstoe  had  occasion  to 
adjudicate  upon  its  merits,  and  before  anything 
had  followed  upon  it  to  prejudice  either  party  or 
to  alter  their  position  in  any  way.  It  is  said  that 
the  judgment  of  the  House  of  Lords  in  Searf  ▼. 
Jarditte,  Ii.B.,  7  App.  Cas.  845,  is  an  autho- 
rity to  the  contrary.  But  I  oannot  so  read  the 
decision.  In  that  case  it  was  held  that  the 
plaintiff,  who  had  the  right  of  election  between 
two  firms,  had  finally  determined  his  election  by 
suing  one  of  the  two,  and  upon  their  bankruptoy 
proving  against  their  estate.  But  it  does  not 
follow  that  the  mere  statement  of  a  claim  which 
is  not  insisted  in  mtut  be  held  as  conclusive.  The 
principle  is  thus  explained  by  Lord  Blackburn — 
'  The  principle  running  through  all  the  cases  as 
to  what  is  an  election  is  this,  that  where  a  party  in 
his  own  mind  has  thought  that  he  would  choose  one 
of  two  remedies,  even  though  he  has  written  it 
down  in  a  memorandum,  or  has  indicated  it  in 
some  other  way,  that  alone  will  not  bind  him, 
but  so  soon  as  be  has  not  only  determined  to  fol- 
low one  of  his  remedies,  but  has  communicated 
it  to  the  other  side  in  such  a  way  as  to  lead  the 
opposite  party  to  believe  that  he  has  made  that 
choice,  he  has  completed  his  election,  and  can  go 
no  further;  and  whether  he  intended  it  or  not, 
if  he  has  done  an  unequivocal  act — I  mean  an  act 
which  would  be  justifiable  if  he  had  elected  one 
way,  and  would  not  be  justifiable  if  be  had  elected 
the  other  way — the  fact  of  his  having  done  that 
unequivocal  act  to  the  knowledge  of  the  persons 
concerned  is  an  election.'  The  question  there- 
fore is,  whether  the  pursuer's  claim  in  the  seques- 
tration, having  regard  to  the  terms  in  whicti  it 
was  stated,  and  to  the  circumstances  in  which  it  ■ 
was  made  and  withdrawn,  was  or  was  not  an  un- 
equivocal act  justifying  the  belief  that  they  had 
made  their  choice.  For  the  reasons  already 
stated  I  think  it  is  not,  and  that  it  is  still  open 
to  them  to  follow  their  remedy  against  the  de- 
fender. 

"  Assuming  the  liability  of  the  defender,  there 
is  no  dispute  as  to  the  amount  due. " 

The  defender  Girdwood  reclaimed,  and  argued 
— The  present  question  was  res  judioata  by  the 
former  judgment  of  the  Lord  Ordinary,  in  which 
the  pursuers  bad  acqniesced.  The  pursuers  in 
either  case  must  elect  whom  they  wotdd  sue — the 
old  firm  or  the  new^for  the  basis  of  their  claim 
was  contract,  and  they  only  contracted  with  one 
firm ;  they  ^ew  which,  and  it  was  therefore  for 
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them  to  say  wbjoh  they  claimed  against.  The 
point  had  never  been  directly  decided  in  Scot- 
land, thoagh  it  was  involved  in  Ferrier  r.  Dod», 
February  23,  1865,  8  Macph.  SHI,  and  in  Bell's 
Comm.  ii.  659;  bntithad  been  decided  in  England 
in  the  case  of  Saarf,  and  it  was  not  shown  that  on 
this  point  the  law  of  Scotland  differed.  Tbat  case 
wag  decided  on  broad  principles  of  the  law  of  part- 
nership, and  not  on  any  specialty  of  English  law. 
Betddes,  it  was  a  decision  of  the  House  of  Lords, 
and  thongh  in  an  English  case  was  authority  in 
Scotland.  But  whether  it  were  open  to  them  to 
elect  or  not,  the  pursuers  had  in  fact  elected  to  hold 
thenew  firmas  tbeir  debtor  bypntting  in  the  claims 
in  their  sequestration.  Tbis  constituted  an  un- 
equivocal act  of  election,  which  was  not  saved  by 
the  reservation  of  claims  against  Girdwood — 
Snell's  Prin.  of  Equity,  p.  227;  PriexOey  v. 
Fernit,  84  L.J.,  Ezch.  172;  Meier  t.  Kiuhen- 
m»i*tar,  March  17,  1881,  8  B.  612. 

Beplied  for  the  pnisuers  in  both  actions — The 
principle  of  election  did  not  apply  to  the  case. 
It  was  merely  one  of  the  ordinary  liability  of  the 
partner  of  a  firm,  for  a  partner  who  had  failed  to 
give  notice  of  withdrawal  was  in  the  same  posi- 
tion to  creditors  of  the  firm  as  if  he  had  not 
retired.  At  all  events,  there  was  no  authority  in 
the  law  of  Scotland  for  the  application  of  election 
to  any  such  case,  aad  the  case  of  Searf  was  a  de- 
cision merely  in  English  law,  which  on  this  point 
differed  from  oar  law,  and  wag  not  an  authority 
here. 

M  advising — 

IiOBS  JusTtoa-CxsBX — This  is  an  important 
question,  and  not  unattended  with  difficulty. 
There  are  several  questions  involved.  The  first 
question  seems  to  be,  whether  there  was  due 
notice  of  the  retirement  of  Mr  Girdwood  by  a 
ciroalar  which  has  been  referred  to — the  notice 
of  1883 — which  is  in  these  terms.  [HU  Lordship 
read  the  portion  of  t?u  circular  of  1883  above 
quoted].  I  am  of  opinion  that  that  circular  was 
not  sufficient,  but  I  am  of  opinion  with  the  Lord 
Ordinary  that  the  second  circular  was  sufficient. 
That  second  notice  is  in  these  terms,  being  dated 
in  May  1884.  [Hii  Lordship  read  the  circular  of 
May  1884  dborie  quoted].  I  repeat  I  think  that 
notice  is  sufficient. 

But  then  comes  the  question,  whether  the 
creditor  here  was  put  to  his  election,  and  whether 
by  claiming  on  the  sequestrated  estate  of  the 
partners  who  were  aotoally  in  the  Arm  he  has 
discharged  the  obligation  lying  on  Mr  Girdwood? 
On  the  first  of  these  questions  I  am  of  opinion 
that  the  law  of  England  does  not  apply  to  this 
case.  I  think  there  is  no  doctrine  in  the  law  of 
Scotland  corresponding  to  that  raised  upon  the  dis- 
tinction between  a  claim  by  estoppel  and  a  claim 
by  contract,  the  effect  of  which  I  understand  to 
be,  that  a  creditor  in  right  of  two  claims  cannot 
claim  in  respect  of  both.  He  must  elect  which 
of  the  two  he  will  choose,  so  that  the  other,  who 
is  not  the  less  a  debtor,  is  to  escape  altogether 
from  the  obligation  which  he  had  incurred.  I 
do  not  think  that  is  in  accordance  with  the  law 
of  Scotland,  and  I  am  not  qualified  to  judge  of 
a  decision  in  the  law  of  England  which  turns  on 
technicalities  with  which  I  am  not  familiar.  But 
apart  from  that,  and  even  supposing  there  is  in  our 
law  this  doctrine  of  election,  I  am  of  opinion  that 
here  there  has  been  no  election.     I  think  the  affi- 


davit lodged  in  the  sequestration  of  the  partners  of 
the  new  firm  did  not  amount  to  an  election,  all  the 
more  that  there  was  embodied  in  it  a  distinct  re- 
servation of  any  claim  against  Mr  Girdwood  on 
any  separate  ground  of  liability.  I  do  not  think  it 
necessary  to  go  into  the  general  question  which  I 
have  indicated,  because  I  think  that  last  ground 
is  sufficient  to  free  the  party  from  the  conse- 
quences of  an  election  even  if  our  law  made  that 
necessary.  But  in  my  opinion  that  is  not  neces- 
sary. Such  a  principle  has  not,  so  far  as  I  am 
aware,  been  adopted  in  our  law. 

Upon  the  whole  matter  I  agree  with  the  result 
at  which  the  Lord  Ordinary  has  arrived. 

LoBD  ToiTNa— I  am  of  the  same  opinion. 

The  facts  of  the  case  are  few  and  simple.  Mr 
Girdwood  was  admittedly  prior  to  1878  a  part- 
ner of  the  firm  of  Girdwood  &  Forrest.  He  is 
the  Girdwood  named  in  that  firm.  It  is  said  that 
he  retired  in  1878,  and  I  assume  it,  although 
there  is  a  question  whether  his  retirement  was 
not  really  of  later  date.  In  1881  Mr  Forrest,  with 
whom  Mr  Girdwood  had  been  in  partnership,  as- 
sumed as  his  partner  a  Mr  Sykes,  and  the  business 
was  carried  on  under  the  original  name  and  firm 
of  Girdwood  i  Forrest,  Mr  Girdwood  himself 
being  no  longer  a  partner.  It  is  quite  correct 
legal  language  to  say  that  the  old  company  was 
then  dissolved  and  a  new  company  formed,  al- 
though the  new  company  took  the  name  of  the 
old.  But  it  is  familiar  law  that  to  the  customers 
of  the  old  company  Mr  Girdwood,  if  he  gave  no 
notice  of  his  retirement,  was  liable  for  the  debts 
incurred  to  them  by  the  new,  of  which  he  was 
not  a  partner.  And  to  the  trnth  of  this  proposi- 
tion it  is  quite  immaterial  whether  Sykes  was  a 
partner  of  the  old  company  or  not.  Had  he  been 
a  partner  of  the  old  company  of  Girdwood  & 
Forrest  at  the  date  of  Gird  wood's  retirement, 
Girdwood's  retirement  would  nevertheless  have 
dissolved  that  company,  and  the  continuing  part- 
nership between  Forrest  and  Sykes  would  have 
been  a  new  company  whatever  name  it  might 
take.  Girdwood,  notwithstanding  his  retire- 
ment, would  have  been  liable,  just  as  if  he  were 
a  partner  of  the  new  company,  to  those  cus- 
tomers of  the  old  to  whom  he  did  not  give  notice 
of  his  retirement,  and  he  would  have  been  liable 
to  those  customers  jointly  and  severally  with  Mr 
Forrest  and  Mr  Sykes.  It  makes  no  difference 
to  the  question  of  his  liability  for  the  debts  of 
the  new  company  to  those  who  had  been  cus- 
tomers of  the  old  whether  Sykes  had  been  a 
member  of  the  old  company  or  not.  The  old 
company  was  dissolved  all  the  same,  and  the  new 
company  was  constituted  and  carried  on  business 
all  the  same,  and  according  to  the  law,  as  I  have 
always  understood  it,  Mr  Girdwood  would,  to  the 
customers  of  the  old  and  dissolved  firm  to  whom 
he  had  not  given  notice  of  his  retirement,  have 
been  liable  for  the  debts  of  the  new  just  as  if  he 
were  a  partner  of  it.  And  so  there  would  to  this 
extent  be  upon  him  a  joint  and  several  liability 
with  Forrest  and  Sykes,  the  only  partners  of  the 
new  company. 

Here  Mr  Menzies,  who  had  been  a  customer  of 
the  old  company,  becomes  a  customer  of  the  new, 
being  ignorant  of  Girdwood's  retirement,  and  so, 
I  presume,  thinking  he  is  just  continuing  his 
dealings  with  the  old.  He  was  in  fact  ignorant 
of  the  dissolution  of  the  old  and  the  constitution 
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of  the  new.  A  debt  is  incnired  to  him  by  the 
new  finn  while  this  ignoranoe  of  his  oontiniieB — 
for  I  agree  with  yonr  Lordship  that  there  was  no 
notice  till  1884^ 

The  qaeation  then  is.  Who  are  the  parties 
liable?  The  partners  in  fact  of  the  new  company 
with  which  he  dealt  axe  so  nndoabtedly.  These 
are  Mr  Forrest  and  Mr  Sykes,  the  actual  partners 
of  the  new  company,  jnst  as  Mr  Girdwood  and 
Mr  Forrest  were  the  partners  of  the  old.  But 
on  the  rule  of  law  which  I  hare  stated  Mr  Oird- 
wood  is  liable  also,  not  because  he  is  a  partner, 
but  because  having  allowed  his  name  to  continue, 
and  having  given  no  notice  to  the  pursuer  that 
he  had  withdrawn,  be  is  liable  just  as  if  he  were, 
not  jnst  as  if  the  debt  had  been  that  of  the  dis- 
solved company,  but  just  as  if  he  were  a  partner 
of  the  new  company.  Now,  what  would  his  lia- 
bility have  been  had  he  actually  been  a  partner? 
"Just  as  if  he  were"  means  that  his  liability  to 
the  creditor  is  the  same  as  if  in  fact  he  were  a 
partner  of  the  new  company.  In  that  view  the 
partners  of  the  new  firm  would  be  Oirdwood, 
Forrest,  and  Sykes,  and  they  are  all  liable  to  the 
onstomer.  Now,  that  is  the  law  of  Scotland  as 
any  Scottish  lawyer  would  have  stated  it,  and  that 
totally  irrespective  of  the  fact,  which  upon  the 
principle  of  law  is  quite  immaterial,  whether 
Sykes  was  a  partner  of  the  old  company  which 
was  dissolved  by  Girdwood's  retirement,  or  did 
not  join  the  business  until  after  that  event.  And 
thia  result  is  illustrated  very  clearly  by  the  fact, 
which  is  admitted,  that  if  Girdwood  had  been 
sued  npon  his  liability  in  the  actual  case  which 
existed,  there  being  no  bar  by  election  or  other- 
wise, he  would  have  had  a  claim  of  relief  against 
Forrest  and  Sykes,  the  true  debtors,  his  liability 
being  not  upon  the  fact  of  his  being  a  partner, 
but  that  he  had  put  himself  in  the  position  of 
being  liable  as  if  be  were — that  is,  liable  for  the 
debts  of  a  company  of  which  he  was  not  a  part- 
ner. Nevertheless,  if  he  pays  all  the  debts  of 
the  new  firm  he  has  a  claim  of  relief  against  the 
partners  of  the  new  firm,  and  his  claim  of  relief 
would  be  against  Forrest  and  against  Sykea.  A 
clearer  illustration  of  the  liability  of  all  three  to 
the  oreditor  could  not  be  stated. 

Bat  we  are  told  that  according  to  a  recent 
deeiaion  in  England  tbe  customer  of  an  old  com- 
pany which  has  been  dissolved,  and  who  has  con- 
tinned  to  trade  with  the  new  company  which 
■nooeedsitin  the  business,  mnst,  where  he  has  not 
got  notice  of  the  retirement  which  constitutes  the 
disaolntion  of  the  old,  make  an  election  between 
the  old  firm  and  its  partners  as  debtors  and  the 
new  firm  and  its  partners. 

I  do  not  think  it  necessary  in  the  oironm- 
■tanees  of  the  particular  case  to  decide  whether 
that  is  the  law  of  Scotland.  I  have  probably 
indicated  my  opinion  pretty  diatinctly  that  by  the 
law  of  Scotland  it  is  not  a  case  of  election  or  choice 
between  the  old  company  and  tbe  new,  but  of  the 
liability  of  the  new  company  with  which  the 
creditor  had  in  fact  dealt,  and  the  liability  of  an 
indiTidnal  who  tbe  creditor  had  reason  to  believe 
was  •  partner  of  it,  though  in  fact  be  was  not.  I 
do  not  agree  in  the  reasoning  in 'the  English 
jndsment  in  the  House  of  Lords  as  applicable  to 
the  law  of  Scotland.  Whether  it  is  applicable  to 
tbe  IkW  of  England,  where  the  law  of  partnership 
te  diSetent  from  ours,  and  where  the  law  as  to 
pUadiag,  '«rtiioh  has  been  referred  to,  is  different 


from  ours,  it  is  not  for  me  to  say.  But  I  alto* 
gether  dissent  from  it  as  reasoning  applicable  to 
the  law  of  Scotland,  and  I  take  leave  to  repeat  an 
observation  which  I  have  frequently  made — that 
an  English  decision  is  not  a  binding  authority  in 
this  Court.  It  may  be  very  usefully  referred  to 
for  purposes  of  argument  and  illustration.  We 
get  a  great  many  useful  hints  from  English  law 
text-books  and  from  the  judgments  of  English 
Judges  in  English  cases,  and  so  far  as  the  argu- 
ments and  reasonings  and  judgments  which  we 
find  there  are  in  accordance  with  the  genius  and 
principles  of  the  law  which  we  administer,  we 
may  derive  great  assistance  and  follow  them  with- 
the  more  confidence  that  they  have  the  recom- 
mendation of  being  approved  by  men  of  eminence 
skilled  in  the  jurisprudence  of  their  country, 
which  we  see  in  a  particular  case  to  stand  on  the 
same  principles  as  the  law  which  we  administer. 
But  beyond  this  they  are  no  authority.  They  are 
authority  in  tbe  law  of  England.  But  if  there  is 
a  question  of  English  law  to  be  determined  in 
this  Court  which  we  have  to  apply  in  order  to 
extricate  the  rights  of  parties  before  ns,  we  do  not 
even  trust  ourselves  to  read  the  English  works 
and  decisions,  but  refer  to  those  who  are  versed 
in  tbe  law  of  England  to  tell  us  what  the  law  is  in 
the  particular  case.  The  judgments  and  decisions 
in  the  English  Courts  are  only  more  frequently 
referred  to  here  than  tbe  judgments  and  decisions 
of  the  French  and  German  Courts,  or  any  other 
Courts,  because  of  their  convenience  and  utility, 
but  they  are  of  tbe  same  nature  and  character  as 
authorities.  It  is  not  that  these  decisions  are  of 
authority  with  ns,  but  they  may  be  useful  for  our 
instruction  and  as  illustrations.  The  reasonings 
and  arguments  of  eminent  men  will  always  be 
attended  to  with  respect.  Therefore  I  would  by 
no  means  be  prepared  to  bow  to  a  decision,  and 
still  less  to  observations,  in  such  a  case  as  the  case 
of  Scarf  f.  Jardine,  which  I  conceive  to  be  at  vari- 
ance with  the  law  of  Scotland. 

But  it  is  perhaps  sufficient  for  the  decision  of 
the  present  case  to  say  that  even  if  our  law  were 
BO,  and  the  customer  of  the  new  firm  were  put  to 
his  election,  and  must  choose  either  the  old  firm 
or  the  new,  that  there  was  no  choosing  of  the  new 
firm  here  in  tbe  way  of  election  and  the  exclusion 
of  any  claim  against  Mr  Girdwood.  I  have 
already  stated  that  I  do  not  think  our  law  involves 
any  election,  and  that  the  partner  of  the  old  firm 
is  liable  as  if  he  were  a  partner  of  the  new — not  as 
if  the  old  had  continued  and  become  indebted  to 
the  creditor,  for  it  did  not,  but  as  if  he  were  a 
partner  of  the  new  firm,  the  undoubted  debtor  in 
the  debt.  That  is  our  principle,  and  it  leaves  no 
room  for  election.  Still,  I  repeat,  I  think  there 
was  here  no  election.  The  pursuer,  I  think,  was 
quite  well  entitled,  without  making  any  election 
at  all,  to  put  in  a  claim  in  the  sequestration  of  the 
new  firm  and  of  its  partners.  It  was  his  only 
way  of  receiving  such  payment  as  they  could 
make  of  their  undoubted  and  admitted  debt  to 
him.  That  could  by  no  means  prejudice  Mr 
Girdwood,  even  if  there  had  been  no  express 
reservation  of  his  claim  against  Mr  Girdwood. 
Mr  Girdwood  could  take  no  prejudice  by  it,  for 
whatever  the  pursuer  received  in  consequence 
could  not  possibly  have  done  more  than  diminish 
his  claim  against  Mr  Girdwood.  If  Mr  Girdwood 
had  satisfied  that  claim  he  would  have  had  a  claim 
to  the  exact  amount  of  his  payment  upon  the 
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estate  of  the  new  firm  and  ita  partners.  Now,  it 
i&  80inethiug  not  only  approaching  bnt  entering 
into  the  ridionlona  to  say  that  this  claim  in  the 
seqaesiaration,  which  to  the  extent  of  any  payment 
npon  it  would  have  diminished  the  amount  of 
the  claim  against  Mr  Gird  wood,  and  which  would 
certainly  hare  been  made  by  himself  had  the  pur- 
suer's demand  been  made  against  him  in  the  first 
instance,  shall  haye  the  effect  of  discharging  him 
of  liability  altogether.  For  that  is  the  proposi- 
tion. If  you  make  a  claim  npon  the  sequestrated 
estate  of  the  new  firm,  the  proceeds  of  which 
must  go  to  Mr  Girdwood's  credit,  and  if  you  ever 
thereafter  make  a  claim  against  him— of  which 
claim  he  himself  would  have  been  the  author  if 
yon  had  made  the  claim  against  him  first— I  say 
the  proposition  that  that  is  to  relieve  him  of  all 
liability  is  quite  extravagant.  The  affidavit  and 
daim  bears  npon  the  face  of  it  that  the  deponent 
*'  holds  no  security  for  the  sum  due  him,  and  no 
other  person,  company,  or  obligant  bound  for 
the  debt  or  any  other  part  thereof  than  the  said 
Gird  wood  &  Forrest,  Thomas  Forrest,  and  William 
Wade  Sykes,  save  and  except  any  claims  the 
deponent  may  have  against  Bobert  Girdwood, 
wool-broker,  Edinburgh,  which  claim  Is  re- 
served entire."  To  say  that  a  claim  with 
these  words  in  it  is  an  unequivocal  adoption  of 
the  new  firm  as  a  debtor,  and  implies  a  discharge 
of  Girdwood,  is  in  my  judgment  extravagant.  I 
cannot  put  that  interpretation  upon  it.  There- 
fore npon  the  general  views  applicable  to  the 
ease,  and  upon  the  particular  features  of  the 
case,  I  am  of  opinion  that  there  was  here  no  elec- 
tion. I  repeat,  that  in  my  opinion  according  to  the 
principles  of  Uie  law  of  Scotland  there  is  no  room 
for  election  at  all.  It  is  not  a  case  for  election — 
the  liability  of  the  retiring  partner  who  did  not 
give  notice  to  the  customers  of  the  old  firm  as  to 
his  not  being  a  partner  of  the  new  firm  standing 
upon  a  principle  which  does  not  put  anybody  to 
election.  I  am,  however,  content  to  think  it 
sufficient  for  the  judgment  that  if  it  was  a  case 
for  election  npon  the  principle  of  the  case  of 
Bearf  v.  Jardine — although  I  think  it  inapplic- 
able—there was  no  election  here. 

LoBD  Obaiobiix — I  am  entirely  of  the  same 
opinion.  In  all  that  has  been  said  by  your  Lord- 
ship and  by  Lord  Young  I  am  perfectly  agreed. 
In  the  first  place,  it  appears  to  me  that  there  was 
no  notice  prior  to  May  1884.  Upon  the  showing 
of  the  defender  himself  the  notice  that  was  given 
in  1883  was  insufficient  for  its  purpose,  and  I 
would  have  been  disposed  to  come  to  the  same 
conclusion  even  if  there  had  not  been  this  evi- 
dence furnished  by  the  defender.  I  have  the 
more  confidence  in  my  opinion  seeing  that  that 
evidence  has  been  given. 

In  the  next  place,  I  agree  with  your  Lordship 
in  thinking  that  if  it  were  necessary  to  decide 
the  point,  the  conclusion  to  whi<^  I  would 
oome  is,  that  according  to  the  law  of  Scotland 
the  case  was  not  one  for  election  at  all.  The 
defender  was  a  partner  of  the  firm  of  Girdwood 
ft  Forrest  until  1878  at  all  events.  As  between 
him  and  his  copartner  a  dissolution  with  all 
its  consequences  came  into  operation  at  that 
time.  But  in  the  case  of  customers  of  the  firm, 
in  order,  so  to  speak,  to  dissolve  the  connection 
between  them  it  was  necessary  that  those 
customers  should  have  notice,  in  other  words,  of 


the  fact  that  the  defender  had  retired.  Now, 
sufficient  notice  was  not  sent  out  till  May  1884. 
Accordingly  the  question  arises,  what  in  these 
circumstances  were  the  rights  of  customers  who 
had  claims  against  the  concern — claims  which 
admittedly cameintoexistencenpon  the  dissolution 
of  the  old  firm?  And  what  were  the  claims  or 
rights  of  customers  in  regard  to  the  defender 
who  had  retired  but  who  had  not  given  notice  ? 
I  entirely  agree  with  all  that  Lord  Young  espe- 
cially has  said  in  regard  to  that  matter.  I  think 
that  in  all  respects  he  is  under  the  same  liability 
as  if  he  had  remained  a  partner.  I  know  of  no 
other  statement  of  the  law  that  has  ever  been 
given  by  any  institutional  writer,  or  of  any  other 
opinion  given  in  any  case  relative  to  copartnery 
by  any  of  the  Judges  of  this  or  any  other  Court 
in  Scotland.  He  remains  therefore  under  the 
same  liability  to  an  old  customer  of  the  firm 
as  he  would  have  been  subjected  to  if  in  point 
of  fact  he  bad  been  a  partner.  If  that  is  so,  it 
is  perfectly  plain  that  this  pursuer  is  entitled 
to  ask  payment  from  him  just  as  if  he  had  still 
been  in  the  firm. 

But  it  is  said  he  is  not  entitled  to  go  against 
the  others  at  the  same  time.  If  that  is  a  true 
statement  of  the  law,  then  it  cannot  be  true  that 
a  retiring  partner  not  giving  notice  is  to  be  dealt 
with  as  if  he  still  remained  a  member  of  the  old 
firm.  According  to  my  view  of  the  law  of  Scot- 
land, the  creditor  who  is  an  old  customer  is  en- 
titled to  deal  with  the  partner  who  has  retired 
without  giving  notice,  in  every  way,  and  subject 
to  no  limitation  or  qualification,  as  if  he  still  re- 
mained a  partner.  Certainly  I  would  have  been 
ready  to  give  effect  to  these  views  supposing  it 
had  been  necessary  to  rest  my  judgment  upon  the 
question  on  which  I  have  thought  it  right  to  give 
my  opinion,  but  it  is  not  necessary  in  t]^e  circum- 
stances of  the  case  to  do  that,  for  I  agree  with 
your  Lordship  in  thinking  that  even  if  it  behoved 
the  pursuer  to  make  a  choice  between  the  part- 
ner who  went  out  bnt  gave  no  notice,  and  the 
partners  who  really  constituted  the  new  firm 
subsequent  to  the  defender's  withdrawal,  then 
even  in  that  case  there  has  been  no  election.  If 
it  was  necessary  that  there  should  be  choice,  it  is 
open  for  choice  now,  or  it  was  open  at  the  time 
the  new  firm  was  called  into  existence.  I  do  not 
say  that  in  no  circumstances  would  the  giving  in 
of  a  claim  be  insufficient  as  an  unequivocal  elec- 
tion, but  I  do  say  that  the  giving  in  of  the  claim 
here  is  not  an  unequivocal  election.  It  appears 
to  me  to  be  as  plain  as  anything  can  be  that  there 
was  no  intention  here  to  elect — that  the  question 
of  election  was  not  before  the  mind  of  the  pur- 
suer at  all.  Bnt  apart  from  that,  we  have  here 
a  reservation  in  the  affidavit  itself.  The  affidavit 
was  sworn  to  and  given  in  under  reservation  of 
such  claims  as  the  pursuer  had  against  the  de- 
fender. Now,  is  it  possible  on  the  reading  of 
the  document  as  a  whole  to  say  that  the  man  who 
gave  in  that  affidavit,  reserving  any  right  he  had 
to  go  against  the  defender,  had  made  an  election, 
and  had  resolved  to  hold  exclusively  by  the 
others  ?  That  he  had  no  idea  of  election,  or  of 
exercising  his  election,  is  quite  plain  from  what 
occurred  immediately  afterwards.  Within  four 
days  of  the  giving  in  of  the  affidavit  in  the 
sequestration  an  action  was  raised  in  this  Court, 
not  against  the  new  firm  only — not  against  Mr 
Girdwood  only,  but  against  Mr  Girdwood  and 


Digitized  by 


Google 


"^'koI'^m'I^'"^]  ^^  ScoUiah  Law  B&pofter.—  FoL  jXlIL 


I6t 


the  two  debton  who  w«re  members  of  the  new 
partneiahip. 

And  so,  on  the  whole  matter,  I  entirely  oononi 
in  yonr  opinion  and  in  the  judgment  yon  hare 
proposed. 

LoBD  BuTHKBTUxo  Cluik — I  also  agree  that 
the  judgment  of  the  Lord  Ordinary  shonld  be 
affirmed.  If  we  are  to  assume  that  the  pursuer 
was  put  to  an  election,  I  do  not  think  it  has  been 
established  that  he  elected  to  take  the  insolTent 
firm  as  his  debtor  and  to  discharge  Oirdwood. 
The  only  way  in  which  that  is  said  to  have  been 
done  is  by  lodging  an  affidavit  in  the  sequestra- 
tion, bnt  as  that  affidavit  was  accompanied  by  a 
distinot  reservation  of  all  claims  the  pursuer  held 
against  Mr  Girdwood,  it  seems  to  me  impossible 
to  hold  that  he  intended  in  any  sense  to  make 
his  election,  and  so  discharge  Mr  Oirdwood, 
while  he  was  at  the  same  time  reserving  entire  all 
nlaitna  against  him.  A  claim  in  a  sequestration 
may  be  of  itself  sufficient  to  establish  an 
election,  bnt  I  do  not  think  it  can  be  so  when 
the  person  who  makes  the  claim  at  the  same  time 
declares  that  he  is  not  making  his  election,  bnt 
ia  endeavouring,  if  he  is  able  to  do  so,  to  make 
oat  hia  claim  against  both  parties. 

With  respect  to  the  more  general  qneetion  I  do 
not  care  to  say  much.  If  I  had  been  bound  to 
decide  it,  I  think  I  would  have  held  that  the 
decision  in  the  case  of  Scarf  was  authoritative 
and  binding  upon  us,  because  I  confess  I  can  see 
no  difference  between  onr  law  and  the  law  of 
England  with  respect  to  the  question  decided  by 
the  House  of  Lords.  Therefore,  had  I  been  re- 
qnired  to  decide  that  question  I  should  have  fol- 
lowed the  decision  of  the  House  of  Lords.  At 
the  same  time  I  beg  leave  to  say,  that  while  I 
would  faaiv  followed  the  decision  of  their  Lord- 
ships' House,  I  shonld  have  thought  that  in  doing 
so  I  was  departing  from  what  had  hitherto  been 
the  well-known  law  of  Scotland. 

The  Conrt  adhered  in  both  actions. 

Connael  for  Pursners— Mackintosh — Diolcson. 
Agent — ^N.  Briggs  Constable,  W.S. 

Ooossel  for  Defender  Girdwood — Pearson — 
Low.  Agents  —  Skene,  Edwards,  &  Bilton, 
W.S. 


Friday,  November  27. 

FIBST    DIVISION. 

[Lord  Trayner,  Ordinary. 
LOCKHART  (SPEEDTE's  TRUSTEE)  V.  THE 
COMMERCIAL  BANK 0F8C0TLAND(LIMITED). 

Bankruptcy— Claim  in  Sequeitration— Ranking 
far  8eo(md  Dividend— Be-vaiuaUon  of  8«eurity 
—Bankruptcy  ^Scotland)  Act  1866  (19  and  20 
Viet.  cap.  79;,  sect.  62  and  66. 

BM,  on  a  construction  of  section  65  of 
the  Bankruptcy  (Scotland)  Act  1866,  that  a 
■ecoied  creditor  who  has,  after  valuing  his 
security,  ranked  for  the  balance  of  his 
debt,  and  received  a  first  dividend  thereon, 
is  entitled,  on  finding  that  he  has  overvalued 
the  security,  to  re-value  it  and  make  a  new 


claim  with  a  view  to  participation  in  fntnio 
dividends. 

Beld  that  section  62  of  the  statute 
applies  only  to  valuing  of  securities  for 
the  purpose  of  voting. 
The  estates  of  the  deceased  John  Speedie  of  East- 
bank,  Kirkcaldy,  and  bleacher  at  Lochty  Bleaefa- 
fleld,  Kirkcaldy,  carrying  on  business  under  the 
firm-name  of  John  Speedie  &  Company,  of  which 
firm  he  was  sole  partner,  were  sequestrated  in 
1884,  and  James  Lockhart  was  appointed  trustee 
thereon.  At  the  time  of  the  bankruptcy  the  bank- 
rupt was  indebted  to  the  Oommercial  Bank  in 
sums  amounting  t'»  eumuio  to  £25, 779,  16s.  8d. 
The  bank  held  a  security  over  the  bankrupt's 
works  known  as  the  Lochty  Bleachfield  Works. 

On  6th  April  1884  the  bank  lodged  an  affidavit 
and  daim  with  the  trustee,  wherein  they  valued 
their  security  at  £6000,  and  claimed  for  the 
balance  of  their  debt.  This  claim  was  ad- 
mitted, and  the  bank  received  a  first  divi- 
dend of  58.  per  pound  on  amount  of  said 
claim  on  6th  June  1884. 

On  17th  April  1886  the  bank,  on  the  ground 
that  they  had  overvalued  their  security,  lodged  a 
new  affidavit  and  claim,  valuing  their  security  at 
£4000,  and  therefore  claiming  for  a  debt  of 
£21,779,  16s.  8d.  In  the  present  process,  how- 
ever, it  was  admitted  that  in  the  claim  the  divi- 
dend paid  had  been  omitted  to  be  dedncted, 
and  fell  to  be  dedncted  from  the  debt. 

On  18th  May  1886  the  truetee  pronounced  a 
deliverance  rejecting  this  second  claim,  on  the 
ground  that  it  was  ret  judicata  by  his  previous 
deliverance. 

The  bank  appealed  to  the  Lord  Ordinary  on 
the  Bills,  and  maintained  that  they  were  entitled 
to  re-valne  the  security-subjects,  and  that  the 
trustee  should  be  instructed  to  rank  the  bank  as 
creditors  iu  terms  of  the  claim,  and  pay  their 
dividend  thereafter  accordingly. 

They  pleaded  that  "the  appellants  being  en- 
titled to  amend  their  claim  to  the  effect  of  sub- 
stituting the  true  value  of  the  security-subjects, 
the  appeal  should  be  sustained,  and  ibe  trustee 
instructed  to  admit  the  appellants'  new  claim" 
(subject  to  the  correction  above  mentioned 

The  trustee,  besides  narrating  the  prior  claim 
and  ranking  thereon  and  dividend  paid,  and  plead- 
ing rtt  judicata,  made  the  following  explanation : 
—  "(Ans.  2)  .  .  .  Explained  further,  that  the  value 
of  said  security-subjects  at  the  first  ranking  was  at 
least  £6000,  and  if  there  is  a  decrease  in  value 
now,  which  the  respondent  denies,  this  is  owing 
to  the  appellants'  mode  of  and  delay  in  realising 
said  security-subjects.  The  said  security-subjeots 
consist  of  Lochty  Bleachfield  and  machinery  there- 
in. After  it  had  been  settled  by  arbitration  what 
portion  of  the  machinery,  as  being  moveable,  fell 
under  the  sequestration,  the  trustee  put  himself 
in  oonminnication  with  the  appellants  with  the 
view  of  getting  them  to  purchase  the  machinery, 
plant,  and  utensils  belonging  to  the  estate,  and 
made  offer  of  them  at  the  price  of  £1000,  but 
they  declined  to  acquire  them.  The  trustee 
was  therefore  obliged  to  sell  the  articles  in  lots 
by  public  roup,  which  he  did  on  28th  January 
1886,  and  as  these  formed  the  newest  and  best 
and  most  indispensable  portions  of  the  machinery, 
plant,  and  utensils,  the  utility  of  the  works  as  a 
going  concern  was  greatly  impaired,  and  the 
works    have  been   left  in  an  almost  wrecked 


Digitized  by 


Google 


168 


The  Scottish  Law  Beporter.—Vol,  XXI II. 


Cliockhart  t.  CAmmnvtal  Bk. 
Nov.'.IT,  1886. 


state.     ...     It  was  after  the  works  were  dis- 

Elenished  by  the  removal  of  the  machinery  be- 
tnging  to  the  trustee  that  the  appellants  made  a 
re-raluation  of  the  security,  and  from  no  fault  on 
the  part  of  the  trustee,  the  selling  ralue  of  the 
Beooiity-subjeot  may  have  been  considerably  de- 
preciated," 

He  also  pleaded  —  "  Under  the  Bankruptcy 
Statutes  the  appellants  are  not  entitled  to  pat  a 
new  valuation  on  a  security  after  having  lodged 
a  claim  for  ranking  with  a  different  valnation  of 
the  same  secnrity,  and  after  having  been  found 
entitled  to  and  drawn  a  dividend  on  such  a  daim 
after  a  deliverance  by  the  respondent." 

The  liOrd  Ordinary  (Tbaynxb)  pronounced  the 
following  interlocutor : — "  Beoals  the  deliverance 
appealed  against:  Finds  that  the  appellants  were 
and  are  entitled  to  re-valne  the  security  held  by 
them  over  the  estate  of  the  bankrupt,  and  to  be 
ranked  for  the  balance  of  their  debt  after  deduc- 
tion of  such  re-valuation,  and  subject  to  the 
Tarioua  corrections  specified  in  the  trustee's  de- 
liverance upon  the  appellants'  first  claim  in  the 
sequestration :  Further,  finds  that  the  appellants 
have  already  been  paid  a  first  dividend  on  their 
daim,  and  are  not  entitled  to  any  equalising 
dividend:  Bemits  to  the  trustee,  with  instruc- 
tions to  rank  the  appellants  accordingly :  Finds 
the  appellants  entitled  to  expenses,  &o. 

"  Opinion. — The  circumstances  out  of  which 
the  present  appeal  arises  are  correctly  stated  by 
the  respondent  in  the  deliverance  appealed 
against.  But  I  am  of  opinion  that  that  deliverance 
ia  erroneous  in  law,  and  ought  to  be  recalled. 

"The  appellants  base  their  right  to  reduce  the 
valne  originally  put  by  them  on  their  security  on 
the  last  clause  of  the  62d  section  of  the  Bankruptcy 
Act  of  1856  [quoted  infra],  Tberespondent  argues 
that  the  section  referred  to  relates  to  questions 
of  voting,  and  not  of  ranking  or  claiming  divi- 
dends. It  is  quite  true  that  the  earlier  part  of 
the  62d  section,  as  well  as  section  61,  refer  to 
Taluafions  by  the  creditor  for  the  purpose  of 
Toting,  and  to  the  right  of  the  trustee  or  creditors 
to  take  over  the  security  at  the  value  put  upon 
it,  with  the  addition  of  20  per  cent  But  the 
part  of  section  62  on  which  the  appellants  rely 
does  not  limit  the  right  of  a  creditor  to  re-value 
merely  for  the  purposes  of  voting.  It  provides 
that  a  creditor  '  may  at  any  time  before  he  has 
been  required  to  convey  or  Ekssign'  his  security 
correct  bis  valuation  '  by  a  new  oath,  and  deduct 
such  new  value  from  his  debt. '  The  appellants 
have  not  been  asked  to  assign  their  security,  and 
they  are  therefore,  so  far  as  time  is  concerned, 
entitled  to  re-value  their  security.  The  purpose 
or  effect  of  such  re- valuation  is  not  a  matter  with 
which  the  section  in  question  deals  in  express 
terms,  bnt  when  it  authorises  the  creditor  to  de- 
duct the  new  valuation  from  his  debt  it  appears 
to  me  to  authorise  the  creditor  to  all  the  rights, 
whether  of  voting  or  ranking,  to  which  in  respect 
of  the  debt  so  ascertained  he  is  by  law  entitled. 
One  of  the  legal  rights  is  to  draw  a  dividend  in 
respect  of  his  debt,  and  I  think  the  appellants 
are  entitled  accordingly  to  draw  a  dividend  on 
the  debt  ascertained  i^ter  deduction  of  the  new 
Taloation. 

"  The  respondent  maintains  that  it  gives  the 
appellants  an  unfair  advantage  to  allow  them  to 
draw  a  dividend  on  the  basis  of  one  valuation  of 
their  aeonrity,  and  thereafter  draw  another  divi- 


dend on  a  lower  valtiation.  This  is  no  argument 
if  the  statnte  allows  it.  But  apart  from  that,  the 
body  of  the  creditors  can  protect  themselves,  if 
they  thick  the  valuation  too  low,  by  calling  upon 
the  appellants  to  assign  their  secnrity  at  the  value 
put  npon  it. 

"  There  are  some  other  points  of  difference  be- 
tween the  parties  in  reference  to  the  affidavit  in 
question,  but  these,  I  was  infonned,  would  be 
arranged." 

The  trustee  reclaimed,  and  argued—  The  62d  sec- 
tion of  the  Bankruptoy  Statute  of  1856  [vide  infra] 
appliedtoclaimsforvotingpurposesonly.  The66th 
section  contained  no  such  privilege  of  re-valuation, 
and  therefore  it  must  be  read  as  impliedly  with- 
holding any  right  to  re- value  after  a  claim  was  once 
made.  The  trustee  suffered  prejudice  because  he 
could  not  now  take  up  the  security.  If  there  was 
a  doubt  as  to  the  oonstmction  of  the  statute,  the 
interpretetion  should  be  adopted  which  tended  to 
a  fair  distribution  of  the  estete  among  all  the 
creditors.  Assuming  the  re-valuation  otherwise 
competent,  it  was  not  in  this  case  the  right  of 
the  appellante,  because  the  decrease  in  value  was 
dne  to  their  fault. 

Authorities — Bell's  CSomm.  (5th  ed.)ii.  718  and 
786  (dealing  with  the  corresponding  sections  of 
the  Act  64  Qeo.  III.  cap.  137,  viz.,  sees.  24  and 
60) ;  Monkkouie  v.  M^Kinnon,  January  28,  1881, 
8  B.  464. 

Beplied  for  the  back — Re-valuation  was  a  right 
secured  by  the  62d  section.  If  not,  then  it  was  to 
be  implied  from  the  65th  section  [quoted  infra  in 
opinion  of  Lord  President],  as  it  was  a  right 
which  must  be  expressly  excluded  if  it  were  meant 
to  be  so,  on  the  principle  that  a  creditor  was  free 
except  where  the  Act  imposed  restrictions.  Set 
Judicata  could  not  be  pleaded  against  the  bank, 
because  the  statute  regarded  the  payment  of  each 
dividend  as  a  separate  transaction.  Therefore 
even  if  sections  62  and  65  did  not  apply,  the  credi- 
tor bad  a  right  to  re-value  as  regarded  subsequent 
dividends.  Oecifease  in  value  of  security  was  not 
due  to  fault  of  bank. 

Authorities— £int(f«rMm'*  TrvtUe*  t.  Avid  db 
Guild,  1872,  10  Macph.  946 ;  Bell's  Comm.  (5th 
ed.)ii.  426;  Stewart  v.  Ferguion,  1882,  19  8.L.R, 
429;  sections  123,  126,  127,  180, 182,  and  133  of 
Bankruptoy  Act  1866. 

Section  62  of  the  Bankruptoy  (Scotland)  Act 
1866  provides — "It  shall  be  competent  to  the 
trustee,  with  consent  of  the  commissioners, 
within  two  months  after  an  oath  specifying  the 
value  of  a  security  or  obligation  or  claim  in  the 
several  oases  before  mentioned  has  been  made 
nse  of  in  voting  at  any  meeting,  or  in  assenting  to 
or  dissenting  from  the  bankrupt's  composition  or 
discharge ;  and  it  shall  also  be  competent  to  the 
majority  of  the  creditors  (excluding  the  creditor 
mining  such  oath)  assembled  at  any  meeting,  and 
during  such  meeting — to  require  from  the  creditor 
making  such  oath  a  conveyance  or  assignation  in 
favour  of  the  trustee  of  such  security,  obligation, 
or  daim,  on  payment  of  the  spedfied  value,  with 
twenty  per  centum  in  addition  to  such  value ;  and 
the  creditor  shall  be  bound  to  grant  suob  convey- 
ance or  assignation  at  the  expense  of  the  estate: 
Provided  that  where  a  creditor  has  put  a  value  on 
such  security  or  obligation,  he  may,  at  any  time 
before  he  has  been  required  to  convey  and  assign 
as  aforesaid,  correct  snoh  valuation  by  anew  oau, 
and  dednot  snob  naw  ralne  from  hi*  debt. " 
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A.t  •d'vising— 

LoBD  PsisiSKirr — ^The  appellantB  in  this  case 
lodged  an  affidavit  and  claim  with  the  trustee 
originally  on  5th  April  1884,  and  in  that  affidavit 
and  claim  they  valned  the  seonrity-snbjecta  at 
£S000.  The  claim  was  admitted.  The  trustee 
did  not  exercise  the  right  of  taking  the  secnrity- 
snbjectis  at  the  Talaation  put  upon  them.  Accord- 
ingly, the  appellants  received  payment  of  the  first 
dividend  of  68.  per  pound  on  the  amount  of  their 
claim,  less  £5000.  Afterwards  they  found,  they 
say,  that  they  had  orervalned  the  security-sab- 
jeets,  and  they  found  it  necessary  to  put  in  a 
second  claim  with  the  view  of  drawing  a  second 
dividend.  Although  the  cause  of  the  depreciation 
in  the  security  is  not  stated  by  the  appellants  it 
is  brought  out  in  the  answer  which  the  trustee 
makes  to  the  2Dd  article  of  the  appellants'  oon- 
desoendence,  and  it  is  there  stated  that  the 
security  became  of  much  less  value  in  conse- 
quence of  the  trustee  having  bad  to  sell  off  the 
machinery. 

The  question  comes  to  be,  whether  with  the 
view  of  drawing  a  second  dividend  the  appel- 
lants are  entitled  to  alter  their  claim  by  putting  a 
lower  valuation  on  the  seonrity-subjects  ?  Of 
oonise  if  there  is  nothing  in  the  statute  to  restrain 
them,  there  is  no  ground  at  common  law,  because 
there  is  nothing  more  equitable  than  thaj:  a  debt 
when  it  has  depreciated  shall  be  stated  at  its  true 
valae. 

We  therefore  come  to  the  consideration  of  the 
■tktata  in  order  to  ascertain  whether  it  imposes 
any  such  restraint  on  the  appellants.  The  62d 
section  has  been  founded  on  as  giving  them  an 
express  right  to  alter  the  valuation  as  they  pro- 
pose, but  I  am  not  able  to  read  the  section  in 
that  Ugbt.  I  think  it  refers  to  claims  lodged  with 
a  view  to  voting.  The  special  rules  as  to  voting 
begin  at  section  59  and  end  at  section  61. — [Hit 
Lordthip  here  read  ueiiont  69,  60,  61,  and  621. 
Now,  I  think  it  impossible  to  read  these  words 
otherwise  than  applying  to  claims  made  for  pur- 
poses of  voting,  and  nothing  else. 

niis  case  therefore  must,  I  think,  be  considered 
with  reference  to  the  66tb  section,  and  as  un- 
affected bysection8  59to64.  TbiB(the65th)Beotion 
says — ' '  Toentitle  any  creditor  who  holds  a  security 
over  any  part  of  the  estate  of  the  bankrupt  to  be 
tanked  in  order  to  claim  a  dividend,  he  shall  on 
oUh  put  a  specified  value  on  such  security,  and 
dednet  such  value  from  his  debt,  and  specify  the 
halAnoe,  and  the  trustee,  with  consent  of  the 
oommiflsioners,  shall  be  entitled  to  a  conveyance 
or  assignation  of  such  security  at  the  expense  of 
the  estate  on  payment  of  the  value  so  specified 
onl  of  the  first  of  the  common  fund,  or  to  reserve 
to  sneh  creditor  the  full  benefit  of  such  security ; 
and  in  either  case  the  creditor  shall  be  ranked  for 
and  receive  a  dividend  on  the  said  balance,  and 
no  more,  without  prejudice  to  the  amount  of  his 
debt  in  other  respects." 

Now,  it  is  contended  by  the  trustee  that  when  a 
valuation  is  put  on  a  security  under  this  section, 
with  a  view  to  a  ranking,  this  is  a  final  proceed- 
ing which  cannot  be  gone  back  upon, — that  it 
flxea  the  value  of  the  security  once  for  all,  and 
absolately  exdndes  re-valuation.  Now,  I  do  not 
My  this  is  not  a  possible,  though  perhaps  it  is  a 
nUbor  strained,  construction  of  the  statute.  Bat 
at  aD  events  i  I  am  dearly  of  opinion  that  a 
restriotion  soab  as  this  must  be  put  on  the  credi- 


tor either  by  express  words  or  by  clear  implies* 
tion,  for  it  is  a  restraint  in  prejudice  of  his  rights 
at  common  law.  Therefore  I  adopt  the  view 
Professor  Bell  took  of  the  corresponding  clause 
of  the  Act  of  1814  (Bell's  Com.  (5th  ed.)  ii.  426), 
where  he  says — "If  a  division  is  to  be  made  before 
the  sale,  the  trustee  in  making  up  his  scheme  of 
ranking  and  division  must  put  such  value  on  the 
securities  as  he  thinks  to  be  justly  their  worth, 
and  deducting  that  from  the  amount  of  the  whole 
debt  of  the  holders  of  the  securities,  leave  it  to 
them  to  object.  If  the  worth  become  thus  a  sab- 
jeot  of  dispute,  the  claimant  must  follow  out  die 
directions  of  the  Act  by  swearing  to  what  he  holds 
to  be  the  value. "... 

Now  that  is  directly  in  point,  and  is  in  accord- 
ance with  the  equity  of  the  case. 

I  am  therefore  of  opinion  that  the  Lord 
Ordinary's  interlocutor  is  right,  and  that  a  credi- 
tor, although  he  has  on  one  valuation  received 
payment  of  a  first  dividend,  is  entitled  to  re-valne 
his  security  with  the  view  to  a  second  dividend. 
This  is  made  more  manifest  when  we  consider 
the  provisions  of  the  statute  with  reference  to 
proceedings  as  to  a  second  dividend,  beoaose 
under  sections  130  and  181  these  proceedings  are 
separate  and  distinct.  The  trustee,  along  with 
the  commissioners,  lias  to  determine  whether  the 
estate  can  afford  a  second  dividend,  and  with  a 
view  to  that  must  make  up  a  new  list  of  creditors, 
among  whom  all  those  who  have  not  before 
claimed  may  come  in  and  get  an  equalising  divi- 
dend. The  new  list  when  made  up  is  published, 
and  creditors  in  any  way  aggrieved  have  the  same 
right  of  appeal  as  in  the  case  of  a  first  dividend. 
I  think  therefore  that  in  this  separate  proceeding 
parties  may  claim  with  as  little  restriction  as  at 
the  first  stage,  and  consequently  that  the  pro- 
ceedings of  the  Ciommeraial  Bank  in  the  present 
case  were  justified.  I  am  therefore  for  adhering 
to  the  interlocator  of  the  Lord  Ordinary. 

LoBD  Musk  concurred. 

LoBD  BBLun) — I  have  always  understood  that  it 
was  in  the  power  of  any  creditor  in  a  sequestra- 
tion, prior  to  the  time  when  the  trustee  takes  up 
the  claims  to  make  his  deliverance  on  them,  to 
withdraw  any  claim  made  and  substitute  a  new 
one  for  it,  and  that  the  rule  was  unaffected  by 
payment  of  a  dividend.  In  the  aignment  which 
has  been  addressed  to  us  on  the  statute  I  have 
not  heard  anything  to  cause  me  to  alter  this 
opinion. 

The  question  therefore  comes  to  be,  whether  a 
creditor  who  has  a  security  over  part  of  a  bank* 
rupt's  estate  is  in  any  different  position.  There 
is,  I  think,  no  distinction  possible.  Of  course 
the  trustee  has  it  iu  his  power  to  take  over  the 
security,  and  thus  exclude  re-valuation,  but  until 
he  does  so  the  right  of  the  creditor  to  withdraw 
and  re-valne  is  unimpaired.  As  regards  the  first 
dividend  it  is  so,  and  I  see  no  ground  for  limitation 
of  this  right  when  a  second  dividend  is  claimed. 

I  am  therefore  of  opinion  that  the  judgment  of 
the  Lord  Ordinary  should  be  affirmed. 

LoBD  Adax— The  Lord  Ordinary  has  decided 
this  case  on  a  construction  of  the  e2d  section  of 
the  Act.  I  agree  with  your  Lordships  in  thinking 
that  that  section  does  not  apply  to  the  present 
case,  but  only  to  the  lodging  of  olainis  for  th« 
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Purposes  of  voting.  I  agree,  however,  vith  the 
lOrd  Ordinary's  deoision  upon  other  grounds. 
It  has  always  been  my  understanding  that  in  a 
seqnestration  a  creditor  might  lodge  and  withdraw 
affidavits  and  olaims  until,  as  Lord  Shand  says, 
they  were  taken  np  by  the  troBtee  to  be  adjudi- 
cated on,  or  until  they  were  taken  over  by  him  at 
the  valuation  put  on  them.  If  this  be  so,  the 
question  oomes  to  be,  hag  the  creditor  not  the 
same  power  with  regard  to  a  second  dividend? 
There  is  nothing  in  the  statute  restricting  his 
right  to  withdraw.  The  only  restriction  is  at  the 
end  of  the  62d  section — [readt].  11,  then,  the  credi- 
tor can  lodge  a  claim  for  the  second  dividend,  is 
he  not  entitled  in  doing  bo  to  take  into  account 
the  altered  circumstances  affecting  his  security  ? 
I  do  not  Bay  there  may  not  be  circumstances  in 
which  the  depreciation  of  the  security  is  due  to 
the  fault  of  the  creditor,  but  where  there  is  no 
fault  on  his  part  he  is  in  precisely  the  same 
position  as  when  lodging  lus  first  claim.  For 
these  reasons  I  think  the  appellants  were  entitled 
to  re-value  their  security. 

The  Court  adhered. 

Counsel  for  Pursuer  (Beclaimer)— Jameson — 
Goudy.     Agents — Watt  ^  Anderson,  B.S.C. 

Counsel  for  Defenders  (Hespondents) — Dickson 
— Wood.     Agents— Melville  &  Lindesay,  W.S. 


Friday,  November  27. 

FIRST    DIVISION. 

[Lord  Trayner,  Ordinary. 

assets  company  (limited)  v.  guild 
(potter's  tbdstee). 

Bankruptcy— Truttee't  OomnUuion — Fixing  Be- 
muneration  of  Truttee  where  on^  One  Oret^tor 
— Directort  of  Limited  Compony— XJltra  vires 
— Traneaetum  —  Bankruptcy  {ScoUand)  Act 
1856,  tea.  125,  141. 

The  assets  of  a  bankrupt  who  had  been 
sequestrated  under  the  Bankruptcy  (Scotland) 
Act  1856,  and  whose  sole  creditor  was  the 
City  of  Glasgow  Bank  and  liquidators,  be- 
came vested,  by  virtue  of  a  private  Act  of 
Parliament,  in  the  Assets  Company.  The 
date  of  vesting  was  30th  December  1882. 
Between  March  1879  and  January  1880 
there  had  been  paid  to  the  trustee  upon 
the  sequestrated  estate  four  sums  of  com- 
mission, amounting  together  to  £742,  which 
were  duly  fixed  by  the  oommissioners 
in  terms  of  the  Bankruptcy  Act.  In  April 
and  July  1880  the  trustee  received  two 
sums  of  £600  each,  and  in  October  1881  and 
July  1882  two  further  sums  of  £260  each,  to 
account  of  his  commission,  with  the  sanction 
and  authority  of  the  oommissioners.  In 
January  1881  the  trustee  received  a  further 
sum  of  £1050,  in  terms  of  an  agreement  with 
the  liquidators  of  the  bank,  which  was  sanc- 
tioned by  the  Oonit.  After  the  Assets  Com- 
pany had  acquired  the  estates,  negotiations 
were  entered  upon  with  a  view  to  the  final 
settlement  of  accounts  between  the  trustee 
•nd  the  company.  Aa  the  result  of  these 
negotiAtionB,  which  were  oondnoted  by  the 


manager  and  law-agent  of  the  company  on 
the  one  hand,  and  the  trustee  on  the  otiier, 
the  two  former  reported  to  the  Finance  Com- 
mittee of  the  company  that  £1760  should  be 
paid  the  trustee  "for  the  balance  of  his  com- 
mission." This  was  approved  of  by  the  com- 
mittee on  12th  March  1883,  and  of  the  same 
date  confirmed  by  the  company's  directors. 
The  trustee  took  credit  for  this  amount  in 
his  accounts. 

On  4th  November  1884  the  Assets  Company 
presented  a  petition  to  the  Lord  Ordinary  on 
the  Bills,  under  section  86  of  the  Bankruptcy 
(Scotland;  Act  1866,  in  which  they  averred 
that  the  commission  charged  was  excessive ; 
that  the  act  of  their  directors  in  fixing  the 
trustee's  commission  was  illegal,  because 
under  the  provisions  of  the  14lst  section  of 
the  Bankruptcy  Act  the  commissioners  were 
the  only  persons  who  could  legally  fix  the 
trustee's  commission  ;  that  it  was  uUra  nre» 
of  the  directors  to  do  so  ;  and  that  even  if 
the  agreement  was  valid,  the  words  "balance 
of  his  commission"  did  not  imply  a  ratifica- 
tion by  the  directors  of  what  had  been  done 
in  fixing  the  previous  commissions.  The 
petitioners  asked  the  Court  to  fix  the  trus- 
tee's whole  commission  at  £949,  19s.  3d. 
From  a  report  by  the  Accountant  in  Bank- 
ruptcy, to  whom  a  remit  was  made,  it 
appeared  that  the  commission  paid  to  the 
trustee  amoimted  in  all  to  more  than  £6000 ; 
that  the  sums  ingathered  by  the  trustee 
amounted  to  £114,983,  8s.,  and  that  there 
was  also  a  heritable  property,  valued  at 
£76,000,  which  was  by  agreement  made  over 
to  the  Assets  Company.  Held  (1)  that  the 
agreement  between  the  directors  and  th« 
trustee  amounted  to  a  transaction  which 
could  not  be  re-opened  ;  (2)  that  in  fixing 
£1760  as  the  "  balance"  of  commission  the 
directors  of  the  petitioners'  company  had 
ratified  the  fixing  of  the  previous  commis- 
sions ;  (8)  that  it  was  not  illegal  for  the 
directors  to  fix  the  trustee's  commission, 
because  there  was  not  at  the  date  when  they 
did  so  a  going  sequestration  in  the  proper 
sense  of  the  term,  the  Assets  Company  be- 
ing the  only  creditor  ;  and  (4)  that  under  the 
articles  of  association  the  directors  of  the 
company  had  power,  as  a  necessary  act  of 
management,  to  fix  the  commission.  Peti- 
tion refuted. 

Opinions  expressed  that  the  commission 
allowed  was  excessive. 
The  estates  of  Lewis  Potter,  merchant  in  Glas- 
gow, one  of  the  directors  of  the  City  of  Glasgow 
Bank,  were  sequestrated  under  the  Bankruptcy 
(Scotland)  Act  1866  oh  Ist  November  1878,  and 
J.  Wyllie  Guild,  chartered  accountant,  Glasgow, 
was  appointed  trustee. 

The  City  of  Glasgow  Bank  and  the  liquidators 
thereof  were  ranked  as  creditors  on  the  estate  for 
£6,856,683.  The  other  claims  on  the  estate 
amounted  to  £78,599,  198.,  and  by  an  agreement 
executed  in  March  1880  these  (Uaims  were  ac- 
quired by  the  bank  and  liquidators,  who  were  thus 
left  the  sole  creditors  upon  Lewis  Potter's  estate. 
By  virtue  of  the  City  of  Glasgow  Bank  (Liqai> 
dation)  Act  1882  (46  and  46  Vict  cap.  cUi.)  the 
Assets  Company  (Limited)  were  vested  with  aQ 
the  assets  of  the  City  of  Glasgow  Bank,  the  liqnl- 
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daton  haling,  in  terms  of  the  3d  seotion  of  that 
Aot,  ezeoat«d  a  discharge  in  favoar  of  the  com- 
pany, dated  12th  October  and  recorded  in  the 
Books  of  ConnoU  and  Session  30th  December, 
both  in  the  year  1862.  The  date  of  recording 
the  discharge  was  by  the  Aot  declared  to  be  the 
date  of  Testing. 

As  the  realisation  of  the  estate  proceeded,  the 
trustee  took  credit  in  bis  accounts  for  the  follow- 


ing  soma  as  commission 

,  Tiz.:— 

1879.  March  12. 

£    73  13 

8 

Jnly     10. 

.    277  18 

0 

Oct     le. 

6     2 

0 

1880.  Jany.    15. 

.    384  10 

5 

April    15. 

.    500    0 

0 

July     13. 

.    600    0 

0 

1881.  Jany.    18. 

.  1050    0 

0 

Oct.      14. 

.    250    0 

0 

1882.  July     11. 

.    260    0 

0 

1883.  March  13. 

.1750    0 

0 

£5042    4 

1 

The  acoonnt  of  charge  and  discharge  of  Mr  Quild, 
the  trustee  from  1st  January  1883  to  let  April 
1883  bore  the  following  dooquet — "  OUugoa,  13^t 
April  1883. — We,  commissioners  on  the  seques- 
trated estate  of  Lewis  Potter,  merchant,  Glas- 
gow, one  of  the  individual  partners  of  the  firm 
of  Potter,  'WUoon,  &  Company,  merchants  there, 
haying  this  day  examined  the  foregoing  account, 
and  compared  it  with  the  relative  Touchers  and 
bank-book,  Ond  the  same  correct,  closing  with  a 
balance  in  bank  of  Two  thousand  nine  hundred 
and  eleven  pounds  eight  shillings  and  sixpence 
sterling,  and  in  hands  of  trustee  of  Twenty-four 
pounds  seventeen  shillings  and  eightpence  ster- 
ling.— Jas.  Oaxpbhx,  Oomr.  Jnaa  HAxj}Am, 
Omr." 

The  mode  in  which  the  various  sums  of  com- 
mission  were  fixed  is  detailed  in  the  opinion  of 
Iiord  Shand,  infra. 

This  was  a  petition  presented  in  the  Bill 
Chamber  on  4th  NoTember  1884  by  the  Assets 
Company  under  the  86th  section  of  the  Bank- 
raptoy  (Scotland)  Act  1866.  The  said  section 
proTides — "  The  judicial  factor,  the  trustee,  and 
ooouniasionerB  shall  be  amenable  to  the  Lord 
Ordinary  and  to  the  Sheriif,  ...  at  the  instance 
of  any  party  interested,  to  account  for  their 
intromiasiona  and  management,  by  petition 
served  on  them."  By  the  prayer  of  this  petition 
the  Conrt  were  asked  to  fix  the  commission  and 
other  charges  for  wliich  the  trustee  was  entitled  to 
take  credit  in  aooonnting  with  the  petitioners  for 
bis  intromissions,  at  the  sum  of  £949, 1 98. 3d. ,  being 
£4092,  4s.  lOd.  less  than  the  amounts  charged  in 
the  accounts ;  or  otherwise,  to  remit  to  the  Audi- 
tor of  Conrt,  or  other  qualified  person,  to  inquire 
as  to  the  trouble  which  the  trustee  had  had  in 
the  sequestration,  and  to  report  what  in  the  oir- 
oomstanoes  would  bo  a  snitable  commission. 

The  petitioners  set  forth  the  commissions 
eharged  by  the  trustee  as  follows: — 

(1)  Oommissionsonsumsingathered 

by  trustee         ....  £2242    4    1 

(2)  Oommission  in  connection  with 
stocks,  shares,  and  other 
seeorities         ....     loSO    0    0 

(3)  Oommission  in  connection  with 
Udston,  a  heritable  property  be- 

longijig  to  the  estate,  Ac.  1760    0   '0 


ToUl 


£6042    4     1 


They  aTerred — (1)  That  this  commission  of 
£2242,  4g.  Id.  was  at  the  rate  of  4  per  cent,  on 
sums  ingathered,  amounting  in  the  aggregate  to 
£36,842,  and  that  the  commission  if  charged  in 
accordance  with  the  table  of  fees,  or  with  the 
rates  usually  charged  and  allowed  in  similar 
business,  would  only  be  £769,  6s.  8d.  ;  (2)  that 
the  transfer  of  the  stocks,  shares,  and  other 
securities,  amounting  in  all  to  £42,532,  12s.  9d., 
was  not  a  transaction  of  such  a  character  as  to 
justify  any  commission,  and  that  a  fee  of  £21 
would  be  ample  ;  (3)  that  instead  of  the  com- 
mission of  £1760  the  trustee  was  only  entitled  to 
a  fee  of  £52,  lOs.  for  his  trouble  in  connection 
with  Udston,  Ac.,  and  a  commission  of  £107,  3s. 
on  the  balance  of  his  intromissions,  amounting 
together  to  £159,  13s.  These  sums  amount  to 
£949,  19s.  3d.,  being  the  sum  mentioned  in  the 
prayer  of  the  petition. 

The  trustee  maintained  that  his  duties  had  been 
unusually  difficult  and  laborious,  that  the  com- 
missions were  reasonable,  had  been  duly  fixed, 
and  could  not  be  gone  back  upon.  These  grounds 
of  defence  appear  very  fully  from  the  opinions 
of  the  Judges  it\fl-a. 

The  Lord  Ordinary  (EiHmAB)  on  16th  Janu- 
ary 1885  pronounced  this  interlocutor: — "Finds 
(1)  that  by  agreement  between  the  liquidators 
of  the  City  of  Glasgow  Bank  and  the  trustee  and 
commissioners  on  the  sequestrated  estate  of  Lewis 
Potter,  sanctioned  by  the  Court,  the  professional 
remuneration  of  the  respondent  for  the  realisation 
and  management  of  the  assets,  specified  in  a 
schedule  annexed  to  the  said  agreement,  was  fixed 
at  the  sum  of  £1050 ;  (2)  that  the  sum  of  £1760, 
charged  by  the  respondent  as  the  balance  of  his 
commission  as  at  13th  March  1883,  was  fixed  by 
agreement  between  him  and  the  Assets  Company 
(Limited)  as  his  commission  for  the  management 
of  the  estate  of  Udston,  and  for  all  work  done  by 
him  in  the  management  and  realisation  of  the 
estate  not  covered^  by  previous  commissions  : 
Finds  that  the  said  agreements  are  valid  and 
binding  upon  the  petitioners  and  the  respondent: 
Quoad  ultra  remits  to  the  Accountant  in  Bank- 
ruptcy to  examine  the  proceedings  in  the  seqoes- 
traiion,  and  to  hear  any  explanations  which  the 
parties  may  make  to  him,  and  to  report  whether 
the  commission  allowed  to  the  respondent,  other 
than  the  said  two  sums  of  £1050  and  £1750,  is 
excessive,  and  if  so,  what  would  be  a  suitable 
commission  for  work  done  by  the  respondent  in 
the  realisation  and  management  of  the  estate  not 
covered  by  either  of  the  said  sums. 

"  Opinion.  —  This  petition  is  presented  in 
very  exceptional  droumstances.  The  petitioners 
are  not  creditors  in  the  sequestrated  estate, 
but  they  haTe  acquired  right  to  the  whole 
assets  of  the  estate,  which  haTe  been  transferred 
to  and  Tested  in  them  by  Tirtue  of  the  City  of  Glas- 
gow Bank  Liquidation  Act  1882.  They  are 
thus  in  right  of  the  entire  body  of  creditors, 
and  their  right  to  the  assets  necessarily  carries 
with  it  a  right  to  call  the  trustee  to  acoonnt 
for  his  intromissions  in  the  administration  of 
the  estate.  There  is  no  special  proTision  in  the 
Act  for  the  discharge  of  a  trustee,  and  nothing 
to  relicTe  him  of  the  ordinary  responsibilities 
of  a  trustee  in  bankruptcy.  The  petitioners  as 
parties  interested,  and  indeed  the  only  parties 
interested,  in  the  estate,  haTe  in  my  opinion  the 
same  title  and  interest  which  all  or  any  of  th« 


172 


The  Scottish  Law  Hejxyrter.—Vol  XXIll. 


f  Au«U  Cotait*ny  T.  &an4, 
I  Hot.  27, 1886. 


creditors  would  have  had  if  the  sequestration  had 
been  carried  out  to  its  conolasion  in  ordinary 
course,  to  require  the  trustee  and  commissioneni 
to  account  for  their  intromissions  and  manage- 
ment in  the  conduct  of  the  sequestration,  under 
the  86th  section  of  the  Bankruptcy  Act.  It  was 
decided  in  the  case  of  Burt  t.  BM,  1  Macph.  384, 
that  a  complaint  at  the  instance  of  a  party  inter- 
ested, that  a  trustee's  commission  had  been  fixed 
at  an  extravagant  rate,  was  competent  under  the 
86th  seotion,  and  that  it  was  no  answer  to  say 
that  the  commission  bad  been  duly  fixed  by  the 
commissioners  under  the  aathority  of  the  statute. 
I  should  therefore  have  had  no  difiSculty  in 
following  the  course  taken  in  that  case,  and 
remitting  to  the  Accountant  in  Bankruptcy  for 
inquiry.  But  there  are  two  items  of  commission 
wluch  appear  to  me  to  stand  in  an  exceptional 
position,  and  as  to  these  I  am  of  opinion  that 
inquiry  is  excluded  by  agreement  binding  upon 
the  petitioners. 

"  The  first  is  the  item  of  £1050  for  manage- 
ment and  realisation  of  the  assets  acquired  by  the 
liquidators  under  an  agreement  between  them 
and  the  trustee  and  commissioners,  which  was 
sanctioned  by  the  Court  in  February  1881.  By 
this  agreement  the  liquidators  purchased  from 
the  trustee  and  commissioners  tiie  whole  unrea- 
lised estate  of  the  bankrupt,  with  the  exception 
of  Certain  heritable  properties,  at  a  price  of 
£12,682,  12s.  9d.  It  was  one  of  the  articles  of 
this  agreement  that  '  the  professional  remunera- 
tion of  the '  respondent  as  trustee  '  for  his 
management  and  realisation  of  the  assets  speci- 
fied in  the  schedule '  annexed  to  the  agreement 
'is  fixed  at  the  sum  of  £1060,  which  he  shall 
retain  from  the  price  to  be  paid  to  him.'  The 
agreement  was  carried  out  according  to  its  terms, 
and  the  stocks  and  other  property  thus  acquired 
by  the  liquidators  ceased  thenceforward  to  be 
part  of  the  assets  ot  the  sequestrated  estates,  and 
became  the  property  of  the  bank.  If  they  were 
still  extant,  or  in  so  far  as  they  were  still  extant, 
when  the  City  of  Olasgow  Bank  Liquidation  Act 
came  into  operation,  they  were  transferred  to  the 
petitioners,  not  by  the  6th  seotion,,whioh  transfers 
assets  held  in  trust  for  the  bank  by  trustees  in 
bankrupt  estates,  but  by  the  4th  section,  which 
transfers  generally  all  the  assets  belonging  to  or 
vested  in  the  bank  or  the  liquidators.  It  is  ad- 
mitted that  the  price  paid  by  the  liquidators  has 
been  distributed  as  dividend.  If  the  petitioners 
therefore  have  any  interest  in  the  agreement  it 
is  that  they  have  taken  benefit  under  it  as  coming 
in  plaoe  of  the  bank,  and  they  can  no  more  be 
heard  to  challenge  it  than  the  liquidators  could 
have  challenged  it,  except  upon  such  grounds  in 
law  as  would  justify  the  reduction  of  a  contract. 
Bat  no  such  groimds  are  averred — it  is  not  said 
that  the  liquidators  or  the  Court  were  deceived, 
or  that  any  material  facts  have  come  to  the  know- 
ledge of  the  petitioners  which  were  not  before 
the  Court  when  the  agreement  was  sanctioned. 
It  is  said  that  '  the  transaction  was  not  of  such  a 
character  as  to  justify  any  charge  of  commission.' 
But  this  seems  to  be  a  misapprehension  of  the 
ground  on  wliich  the  payment  was  made,  for  it 
is  not  allowed  as  commission  on  the  transaction 
with  the  liquidators,  but  as  the  respondent's  re- 
muneration for  realisation  and  management  of 
the  aaseta  pniobaBed  for  the  bank.  If  the  aver- 
nent  that  the  sum  allowed  waa  extravagant  were 


assumed  to  be  correct  it  would  be  irrelevant. 
But  the  contrary  must  in  my  opinion  be  assumed, 
not  only  because  the  amount  of  remuneration 
was  fixed  by  persons  exceptionally  well  qualified 
to  judge  of  the  matter  from  their  knowledge  of 
the  circumstances,  but  because  the  agreement 
received  the  sanction  of  the  Court,  which  deter- 
mines conclusively  in  my  opinion  that  it  was  a 
reasonable  and  proper  agreement.  I  do  not 
think  it  accurate  to  describe  the  sanction  of  the 
Court  as  ret  judicata,  for  there  was  no  litigation 
and  no  judicial  decision.  But  it  supplements  the 
defective  authority  of  the  liquidators,  and  makes 
the  agreement  valid  and  binding  upon  all  parties 
interested. 

"The  other  item  which  I  think  must  be 
taken  as  finally  determined  ia  the  commission 
of  £1760,  which  was  fixed  by  the  petitioners 
the  Assets  Company  themselves,  or,  which  is  the 
same  thing,  by  the  board  of  directors,  as  the 
respondent's  remuneration  for  management  in 
connection  with  the  estate  of  Udston,  and 
for  any  other  services  for  which  commission 
had  not  been  already  paid.  It  is  admitted,  and 
indeed  averred  by  the  petitioners  that  this  sum, 
was  fixed  after  negotiations  between  the  respon- 
dent and  the  directors  which  resulted  in  the 
minute  of  12th  March  1883,  mentioned  in  the 
petition.  By  letter  of  the  same  date  Dr  M'Origor, 
who  was  then  law-agent  of  the  company,  inti- 
mated to  the  respondent  that  the  payment  of 
£1750  had  been  approved  of.  The  respondent 
accordingly  paid  himself  that  amount,  and  there- 
after (in  June  1884)  executed  a  conveyance  in 
favour  of  the  company.  It  is  said  that  this  was 
not  done  in  terms  of  the  Bankruptcy  Act.  But 
the  petitioners  after  the  transference  by  virtue 
of  the  Act  of  Parliament  had  become  the  owners 
of  the  estate,  and  the  only  persons  having  any 
interest  in  it  except  the  trustee,  and  it  does  not 
appear  to  me  that  any  provision  of  the  Bankruptcy 
Act  can  strike  at  an  agreement  made  by  them  as 
such  owners  for  the  remuneration  of  the  trustee 
from  whom  they  took  over  the  estate.  It  is  said 
that  the  arrangement  was  vUra  vire*  of  the  direc- 
tors. But  the  authority  of  the  directors  is  regu- 
lated by  the  articles  of  association,  and  the  eSd 
article  provides  that  'the  business  of  the  com- 
pany shall  be  managed  by  the  directors,  who  may 
exercise  all  such  powers  of  the  companjr  as  are 
not  by  Act  of  Parliament  or  by  these  presents 
declared  to  be  exclusively  exercisable  by  Ute  com- 
pany in  general  meeting  or  by  special  resolution.* 
The  fixing  of  the  trustee's  remuneration  was  a 
necessary  act  of  management  in  the  conduct  of 
the  company'a  business,  and  it  appears  to  me  to 
be  clearly  within  the  power  thus  committed  to  the 
directors.  It  cannot  be  suggested  that  it  was  a 
matter  to  be  determined  in  general  meeting.  It 
is  said  that  it  was  in  substance  a  present  to  the 
respondent.  But  the  distinotion  is  obvious.  The 
directors  had  no  power  to  give  away  the  com- 
pany's funds  without  consideration.  But  it  was 
within  their  power  and  was  their  duty  to  fix  the 
amount  to  be  paid  to  the  respondent  in  considera- 
tion of  his  services  in  the  management  of  the 
estate.  If  they  fixed  his  remuneration  at  too 
high  a  rate,  that  is  an  error  to  which  the  company 
must  submit. 

"The  respondent  maintains  that  the  directors 
not  only  fixed  the  balance  of  his  commission,  but 
by  the  terms  in  which  they  did  so  homologated 
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the  action  of  the  oommissionen  in  fixing  the 
Tarioos  amoants  to  which  he  had  previonBly  been 
fonnd  entillecl.  I  think  this  contention  is  not 
well  foanded.  By  fixing  the  snm  in  qnestion  as 
the  balance  of  commission  the  directors  plainly 
implied  that  it  was  payment  in  fnll  for  all  work 
done  by  the  respondent  not  already  remunerated 
by  the  commissions  prenonsly  allowed.  Bat  it 
does  not  in  my  opinion  follow  that  they  thereby 
ratified  what  had  been  done  in  fixing  these  pre- 
Tions  oommissions." 

The  Acooantant  in  Bankmptoy  (G.  A.  Esson) 
leported  on  4th  Jane  1885  that  the  commission 
allowed  to  the  respondent,  other  than  the  two 
sams  of  £1050  and  £1750,  was  excessive,  and  that 
in  the  opinion  of  the  Acooantant  a  commission 
of  2^  per  cent,  on  the  receipts,  other  than  those 
covered  by  these  two  snms,  would  be  a  suitable 
oommission.  The  Aoconntant  reported  on  the 
footing  that  these  receipts  amounted  to  £64,841, 
198.  Id. ;  the  commission  therefore  to  which  the 
trustee  was  entitled  was,  on  his  view,  £1871. 

It  appeared  from  the  note  appended  to  the 
Aooonntant's  report  that  the  sums  ingathered  by 
the  trustee  amounted  in  all  to  £114,988,  Sn.,  and 
that  there  was  in  addition  the  estate  of  Udston, 
valued  at  £75, 000,  which  was  by  agreement  handed 
over  to  the  Assets  CSompany.  It  further  appeared 
that  the  oommission  paid  to  the  bankrupt 
amounted  in  all  to  £6118,  17s.  7d. 

The  Ix>rd-Ordinary  (TBA.xmB)  on  23d  June 
1885  pronounced  this  interlocutor :—"  Finds  the 
respondent,  in  accounting  with  the  petitioners 
for  his  intromissions,  is  entitled  to  take  credit,  in 
name  of  commission  and  other  charges  (exclusive 
of  the  two  sums  of  £1060  and  £1760  referred  to  in 
the  interlooutorof  10th  January  last),  for  the  sum  of 
£1371  sterling:  Findsnoexpensesdue,  anddeoems. 

"Opinion.  —  The  respondent  in  accounting 
with  tiie  petitioners,  as  now  in  right  of  the  estate 
of  the  late  Lewis  Potter,  for  his  intromissions  as 
trustee  on  that  estate,  has  taken  credit  for  the 
•om  of  £.5042  in  name  of  oommission  and  other 
ehargss,  and  the  petitioners  complain  that  that 
sum  is  excessive  and  ought  to  be  restricted.  The 
sum  of  £5042  is  composed  of  three  items,  viz. : — 

1.  Oommission  on  sums  ingathered    .  £2242 

2.  Oommission  in  connection  with 

stock,  Ac. 1060 

3.  Oommission    in   connection   with 

Udston 1750 

£5042 
"This  case,  so  far  as  concerns  the  last  two 
items,  has  been  disposed  of  by  interlocutor  of 
loth  January  last,  and  by  the  same  interlocutor  a 
remit  was  made  to  the  Accountant  in  Bankruptcy 
to  examine  the  proceedings  and  to  report  whether 
the  item  of  £2242  was  excessive,  and  if  so,  to 
what  extent.  The  report  by  the  Accountant  has 
now  been  lodged,  and  I  have  heard  parties  thereon. 
The  result  of  that  report  is,  that  in  the  opinion  of 
the  Accountant  the  sum  claimed  or  taken  credit 
for  by  the  respondent  is  excessive,  being  calcu- 
lated at  about  5  per  cent  on  the  ingathered 
amount.  The  Accountant  takes  the  amount  in- 
gathered  as  at  £64,841,  and  on  that  he  is  of 
opinion  the  respondent  should  be  allowed  com- 
mission at  the  rate  of  2^  per  cent,  or  £1371.  The 
tapMt  shows  that  the  Accountant  has  considered 
the  matter  remitted  to  him  with  very  great  care 
and  attention,  and  I  have  heard  nothing  on  the 


part  of  the  respondent  to  induce  me  to  differ  from 
the  conclusion  which  the  Accountant  has  reached. 
If  I  gave  effect  to  my  own  opinion,  apart  from 
the  report,  it  would  probably  be  in  the  direction 
of  still  further  reducing  the  amount  allowed  to 
the  respondent.  But  the  petitioners  are  con- 
tented with  the  report  and  its  result,  and  I  there- 
fore simply  approve  of  the  report  and  give  effect 
to  it  in  my  interlocutor.    .    .     . 

*  'As  regards  expenses,  the  respondent  was,  speak- 
ing generally,  successful  up  to  the  date  when  Uie 
remit  was  made  to  the  Accountant ;  since  then  the 
petitioners  have  been  successful,  if  not  entirely, 
at  least  to  a  very  material  extent.  Instead  of 
finding  each  party  entitled  to  expeiues,  according 
to  the  success  they  have  had  respectively,  I  shall 
deal  with  the  case  as  one  of  divided  success,  and 
find  no  expenses  due  to  or  by  either  party." 

The  practical  effect  of  this  judgment  was  to 
take  £871 ,  4s.  Id.  from  the  commission. 

The  petitioners  reclaimed,  and  argued — It  was 
conceded  on  the  authority  of  Burt  v.  BeU,  Feb- 
ruary 8, 1863, 1  Maoph.  384,  that  a  petition  such  as 
the  present  under  the  86th  section  of  the  Bank- 
ruptcy Act  was  competent.  The  questiou  of  the 
respondent's  commission  had  been  finally  settled 
by  his  agreement  with  the  directors  of  the 
petitioners'  company  in  March  1882,  and  could 
not  now  be  re-opened.  The  word  "balance" 
used  in  the  minute  necessarily  implied  that  in 
fixing  the  sum  of  £1760  the  directors  ratified 
what  had  been  done  in  fixing  the  previous  com- 
missions. This  agreement  was  not  uUra  vires 
of  the  directors,  because  the  fixing  of  the  trustee's 
remuneration  was  a  necessary  act  of  management, 
and  within  the  powers  of  the  directors  as  specified 
in  the  68d  article  of  association.  Nor  was  what 
the  directors  had  done  illegal  in  itself,  because 
there  was  here  no  going  sequestration  or  bank- 
rupt who  possessed  a  right  of  reversion,  and 
therefore  the  rules  of  the  Bankmptoy  Act  were 
not  applicable.  The  commissioners  whose  doty 
it  was  under  the  Bankruptcy  Act  to  fix  the  trus- 
tee's commission  were  merely  the  servants  of  the 
creditors,  and  could  be  dismissed  by  them — Bell's 
Leot.  it  821 ;  RuueU  v.  Taylor  (£  Niekolton,  Nov. 
26,  1869,  8  Macpb.  219.  The  petitioners  were 
the  only  creditors  here,  and  it  was  in  their  power 
to  do  through  their  directors  what  they  might 
have  done  through  commissioners.  Besides,  if 
the  consent  of  the  commissioners  on  Lewis 
Potter's  estate  was  required,  they  had  it  in  the 
form  of  a  docqnet  to  Mr  Guild's  accounts,  dated 
13th  April  1888.  The  Lord  Ordinary  had  not 
given  due  weight  to  the  word  "  balance, "and  had 
assumed  that  the  sum  of  £1750  was  fixed  with 
reference  to  certain  definite  intromissions,  whereas 
it  was  fixed  not  as  a  balance  of  intromissions  but 
as  a  balance  of  commission.  Valuing  Udston  at 
£80,000,  then  the  total  realisations  amounted  to 
£191, 920,  and  the  commission  charged  was  £6042, 
or  2-58  per  cent.  This  was  not  an  unreasonable 
rate  of  commission,  looking  at  other  oases,  and 
therefore  the  Court  should  not  interfere — Bruce 
V.  Davenport,  July  7,  1825,  4  8.  151 ;  BoaM  v. 
Crai^i  Creditori,  Dec.  3,  1829,  8  S.  176; 
Thornton  v.  Wight,  May  81,  1834,  12  S.  660 ; 
Lindsay  v.  Hendrie,  June  16,  1880,  7  B.  911. 

The  respondents  replied— They  were  willing 
to  acquiesce  in  the  Lord  Ordinary's  interlocutor, 
but  if  the  petitioners  got  behind  that,  then  they 
would  submit  that  there  should  be  an  inquiry 
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before  answer  into  the  whole  ease  except  with 
regard  to  the  £1060.  Assmuiiig  that  there  was  a 
concluded  agreement  between  the  directors  of  the 
petitioners'  company  and  the  respondent,  that 
agreement  was  illegej.  There  was  here  a  seques- 
tration which  required  to  be  carried  nuKlo  etformd 
to  the  end  according  to  the  provisions  of  the 
Bankruptcy  Act,  althongb  there  was  only  one 
creditor.  The  commissioners  were  the  only  per- 
sons who  could  fix  the  trustee's  commission,  as 
provided  by  sections  125  and  141.  No  doubt  if 
the  petitioners'  company  as  a  body  had  made  the 
agreement  they  would  then  have  been  barred 
pertotuUi  exeeptione  from  objeoting,  but  the 
agreement  would  still  have  been  illegal.  But  the 
company  were  not  barred  from  challenging  an 
illegal  agreement  which  had  been  concluded  by 
their  directors.  Moreover,  even  assuming  the 
agreement  to  be  legal,  it  was  ultra  viret  of  the 
directors.  The  consent  of  the  commissioners 
had  not  been  given  because  the  docquet  of  13th 
April  1883  was  not  appended  eo  intuitu  to  the 
respondent's  accounts.  If  it  had  been  intended 
to  nz  the  commission,  then  there  would  have  been 
a  right  of  appeal,  bat  a  docquet  to  an  account 
was  not  appealable.  Besides,  this  commission 
was  fixed  by  bargain,  and  not  by  percentage, 
which  in  Lindtay  v.  Eendrie,  June  15, 1880,  7  R. 
911,  at  p.  918,  is  stated  to  be  the  proper  mode. 
Assnming  that  there  was  a  valid  agreement,  the 
proper  construction  was  that  £1 750  was  fixed  as  a 
sum  of  commission  on  the  balance  of  the  respon- 
dent's intromissions,  bnt  it  did  not  follow  from 
that  that  the  directors  of  the  petitioners'  company 
homologated  what  had  been  done  in  fixing  the 
previous  commissions. 

At  advising — 

liOBD  Shand — The  question  raised  by  this 
reclaiming-note  is  whether  a  sum  of  £871,  48.  Id. 
has  been  properly  disallowed  from  the  amount 
which  has  been  paid  or  taken  credit  for  by  Mr 
WylUe  Guild  as  trustee  on  the  sequestrated 
estate  of  the  deceased  Lewis  Potter.  The  total 
amount  of  commission  which  has  been  paid  is 
£5042,  4s.  Id.  Of  this  amount,  Lord  Einnear, 
by  his  interlocutor  of  15th  January  last  held  that 
two  sums,  amounting  together  to  £2800,  were 
fixed  by  agreements  binding  on  the  petitioners, 
and  that  aooordingly  any  question  relating  to 
these  sums  could  not  now  be  raised  so  as  to 
re-open  the  amounts  of  these  commissions.  In 
regard  to  the  balance  of  £2242,  4b.  Id.,  his  Lord- 
ship remitted  to  the  Accountant  in  Bankruptcy  to 
report  whether  the  commission  was  excessive, 
and  if  so,  what  would  be  a  suitable  commission 
for  the  work  done.  The  Accountant  accordingly, 
dealing  with  this  balance  of  £2242,  4s.  Id.,  has 
reported  that  the  amount  is  excessive — that  in 
place  of  that  sum  £1371  only  should  be  allowed  ; 
and  the  Lord  Ordinary  (Lord  Trayner)  in  giving 
effect  to  the  Accountant's  view  has  thus  in  effect 
disallowed  £871,  48.  Id.  from  the  gross  amount 
of  £5042,  4s.  Id.  paid  to  Mr  Guild. 

The  various  sums  which  have  been  paid  to  the 
trustee  are  enumerated  in  article  7  of  the 
answers  to  the  petition  of  the  Assets  Company. 
The  first  four  of  these  sums,  amounting  together 
to  £742,  were  duly  fixed  by  the  commissioners 
in  that  sequestration,  in  terms  of  the  Bankruptcy 
Act,  upwards  of  five  years  ago.  In  April  and 
July  1880  the  trustee  received  two  sums  of  £500 


each,  and  in  October  1881  and  July  1882  two 
further  sums  of  £250  each — in  all,  £1600 — 
to  account  of  his  commission,  with  the  sanc- 
tion and  authority  of  the  commissioners.  The 
other  two  sums  of  £1050  and  £1750,  mak- 
ing up  the  full  sum  paid,  were  fixed  under 
peculiar  oircnmstanoes.  As  to  the  first  of  these 
sums'  it  appears  that  the  City  of  Glasgow  Bank 
were  creditors  on  Mr  Potter's  estate  for  upwards 
of  £6,000,000,  while  the  other  creditors'  claims 
amounted  only  to  £78,000,  and  in  these  circum- 
stances the  bank  having  acquired  the  whole 
claims  of  these  other  creditors,  became  sole 
creditors  on  Lewis  Potter's  estate,  and  thereby 
sole  owners  of  the  estate  under  Mr  Guild's  admin- 
istration, for  obviously  the  bankrupt,  Mr  Potter, 
could  never  hope  for  a  reversion  as  a  possibility. 
The  state  of  matters  is  thus  mentioned  in  the 
petition  by  the  petitioners,  where  they  say 
"that  the  petitioners  are  now  vested  in  all 
the  assets  of  the  said  bank  by  virtue  of  the  City 
of  Glasgow  Bank  (Liquidation)  Act  1882  (45  and 
46  Vict.  cap.  152),  the  liquidators  having  in  terms 
of  the  3d  section  of  said  Act  executed  a  dis- 
charge in  favour  of  the  said  company  which  is 
dated  the  12th  day  of  October,  and  is  recorded  in 
the  Books  of  Council  and  Session  on  the  30th  day 
of  December,  both  in  the  year  1882.  The  date  of 
recording  said  discharge  was  by  said  Act  declared 
to  be  the  date  of  vesting. "  So  that  this  Assets  Com- 
pany, who  carried  on  business  under  articles  of  as- 
sociation, and  had  a  body  of  directors,  bad  become 
vested  with  the  whole  assets  of  the  City  of  Glas- 
gow Bank,  and  with  the  sole  right  to  Lewis  Potter's 
estate  under  the  administration  of  Mr  Guild. 

In  these  circumstances  it  appears  that  in  Janu- 
ary 1881  the  liquidators  of  the  bank  arranged 
with  Mr  Guild  that  he  should  make  over  to  them 
a  great  part  of  the  bankrupt  estate  valued  at  up- 
wards of  £42,000  on  the  terms  detailed  in  the 
agreement,  and  by  article  3d  of  that  agree- 
ment it  was  provided  that  "the  professional 
remuneration  of  the  said  James  Wyllie  Guild, 
as  trustee  foresaid,  for  his  management  and 
realisation  of  the  assets  specified  in  the  said 
schedule,  is  fixed  at  the  sum  of  £1050,  which 
he  shall  retain  from  the  price  to  be  paid  to  him 
under  article  1."  The  agreement  was  sanctioned 
by  the  Court  in  the  liquidation  of  the  bank,  and 
it  has  not  been  maintained  that  the  petitioners 
can  re-open  the  question  of  commission  so  far  as 
regards  the  sum  of  £1060  so  fixed. 

Before  the  remaining  sum  of  £1 760  was  fixed  an 
important  change  had  occurred.  The  City  of  Glas- 
gow Bank  in  liquidation  had  ceased  to  exist,  and 
Uie  petitioners,  the  Assets  Company,  under  the 
private  Act  of  Parliament  obtained  by  them  in 
1882,  acquired  right  to  the  whole  of  the  bank's 
assets,  including  their  rights  and  interests  in 
Lewis  Potter's  estate.  In  these  circumstances 
it  appears  that  the  Finance  Committee  of  the 
directors  of  the  petitioner's  company  took  up  the 
question  of  fixing  the  amount  of  the  commission 
due  to  Mr  Guild,  and  we  have  a  minute  of  that 
committee  and  a  minute  of  the  directors  of  the 
company,  both  dated  12th  March  1883,  which 
minutes  express  what  was  done  between  the 
parties.  At  the  first  of  these  meetings,  at  tihich 
there  appear  to  have  been  present  Sir  James 
Watson,  Messrs  Wilson,  Boyd,  King,  and  Bead- 
man,  all  of  them  as  directors  of  the  Assets  Com- 
pany, Mr  Cameron,  manager,  and  Dr  MH^rigor, 
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law-agent — Mr  Beadman  in  the  obair — "Dr 
M'Origor  reported  the  result  of  bis  meeting 
•long  with  Mr  Cameron  with  Mr  Guild  as  to  his 
eommission  to  be,  that  he  would  recommend 
£17S0  should  be  paid  Mr  Guild  for  the  balanoe 
of  bis  eommission  as  trustee  on  Levis  Potter's 
estate,"  and  that  was  approved  of  by  the  com- 
mittee. That  approval  of'the  committee  was 
reported  to  the  directors  at  their  meeting  held 
on  the  Same  day,  and  we  have  an  excerpt  from 
the  minute  of  meeting  of  that  day  also  (12th 
Haroh  1883),  which  is  in  these  terms — "  Present, 
Sir  James  Watson,  Dr  Kirkwood,  Messrs  Beadman, 
Mackenzie,  Bnssell,  Wilson,  Boyd,  and  King,"— a 
large  representation,  I  presume,  of  the  number  of 
the  directors — "also  Mr  Cameron,  manager,  and 
Dr  M'Grigor,  law-agent — Mr  King  in  the  chair. 
The  minutes  of  meeting  of  Finance  Committee, 
held  on  26th  ulto.,  and  the  agenda  of  their 
meeting  to-day,  were  read  and  confirmed."  Of 
the  effect  of  these  minutes  in  fixing  that  sum  of 
£1750,  and  bearing  that  the  directors  fixed  that 
sum,  there  can  at  idl  events  be  no  question.  The 
agenda  of  the  meeting  of  Committee  referred  to 
in  the  last  minute  plainly  embodies  in  substance 
that  the  Finance  Committee  did  so-and-so,  and 
the  act  of  the  Finance  Committee  became  the 
act  of  the  directors  of  the  company. 

Following  upon  this,  Mr  Guild,  in  his  next 
account  of  charge  and  discharge,  in  the  same 
month  of  March  1888,  enters  and  takes  credit  for 
the  snm  of  £17S0  in  these  terms — "  1883,  March 
IS. — Trustee's  commission  in  full  on  sums  re- 
ceived by  him,  and  for  transfer  of  Udston  estate 
to  Assets  Company  (Limited),  as  fixed  by  the 
directors  of  that  company,  £1 760;"  and  that  item 
is  passed  in  his  account  by  the  commissioners, 
conform  to  their  docquet  in  the  following  month, 
thereby  implying  the  approval  of  the  commis- 
sitmers  of  the  commission  so  given,  for  by  their 
docquet  they  bring  out  a  balance  in  the  hands  of 
the  trustee  of  £24,  17s.  8d.  on  the  footing  that 
that  commission  was  to  be  allowed. 

Now,  it  must  be  observed  that  this  procedure 
took  place  in  March  1883.  In  December  1882 
the  insets  Company  had  been  vested  with  the 
whole  assets  of  the  City  of  Glasgow  Bank,  and 
therefore  with  the  right  to  this  estate,  and  the 
persona  who  transacted  about  this  commission  in 
March  were,  on  the  one  hand,  the  owners  of 
Potter's  estate  and  the  Assets  Company  through 
a  committee  of  its  directors,  and  on  the  other 
hand  Mr  Guild,  who  had  made  a  claim  for  a 
larger  stim  than  that  which  was  ultimately 
allowed.  The  petitioners  the  Assets  Company 
presented  this  petition  so  recently  as  4th  Novem- 
ber 1884 — ^that  is,  the  petition  which  is  the  be- 
ginning of  the  present  proceedings— and  in  it 
it  appears  that  they  demanded  that  the  whole 
question  of  Ur  Guild's  commission  should  be  re- 
opened. The  prayer  of  the  petition  is  expressed 
in  this  way,  that  the  commission  should  be  struck 
at  a  snm  below  £1000,  or  at  such  other  sum  as 
the  Court  may  consider  reasonable,  or  otherwise 
to  remit  to  the  Auditor  of  Court  to  inquire  and 
report  OS  to  what  would  be  a  suitable  commission 
or  xemunexation  to  the  trustee  for  his  sprvices. 
Now,  in  answer  to  that  petition  or  demand  for  a 
r»«pening  of  the  whole  question  of  this  com- 
mission, the  leading  question  that  is  raised  by  the 
respondent's  answers  is,  whether  the  Court  can 
to  any  extent  reconsider  the  amounts  which  have 


been  paid  to  Mr  Guild,  and  should  deal  with  them 
on  the  footing  of  deducting  large  sums  from  the 
payments  to  him.  It  is  contended  on  behalf  of 
Mr  Guild  that  the  matter  of  his  commission  has 
been  finally  settled  by  agreement  between  the 
parties,  and  that  that  agreement  precludes  the 
Assets  Company  from  asking  that  the  whole 
question  of  this  commigsion  shall  be  re-opened. 

The  determination  of  that  point  seems  to  me 
to  depend  upon  what  is  to  be  regarded  as  tbe 
scope  and  effect  of  that  arrangement  between  the 
Assets  Company,  through  its  directors,  and  Mr 
Guild,  by  which  the  sum  of  £1760  was  fixed  as 
tbe  reduced  payment  of  commission  to  him,  or,  I 
should  say,  as  the  balance  of  the  commission  due 
to  him.  I  observe  that  the  Lord  Ordinary  before 
whom  this  case  originally  depended — I  mean 
Lord  Einnear — in  his  interlocutor  of  10th  Janu- 
ary of  this  year,  finds,  as  I  have  already  stated, 
that  the  sums  of  £1050  and  £1760  just  mentioned 
had  been  fixed  by  agreement,  and  that  so  far  as 
these  sums  were  concerned  the  matter  could  not 
be  re-opened ;  but  his  Lordship  goes  on  in  the 
interlocutor  thus — "  Quoad  ultra  remits  to  the 
Accountant  in  Bankruptcy  to  examine  tbe  pro- 
ceedings in  the  sequestration,  and  to  hear  any 
explanations  which  the  parties  may  make  to  him, 
and  to  report  whether  the  commission  allowed  to 
the  respondent,  other  than  tbe  said  two  sums  of 
£1060  and  £1760,  is  excessive,  and  if  so,  what 
would  be  a  suitable  commission  for  work  done  by 
the  respondent  in  the  realisation  and  manage- 
ment of  the  estate  not  covered  by  either  of  tbe 
said  sums."  And  at  the  close  of  his  Lordship's 
note  he  says — "The  respondent  maintains  that 
the  directors  not  only  f^ed  the  balance  of  his 
commission,  but  by  the  terms  in  which  they  did 
so  homologated  the  action  of  the  commissioners 
in  fixing  the  various  amounts  to  which  he  had 
previously  been  found  entitled.  I  think  this 
contention  is  not  well  founded.  By  fixing  the 
sum  in  question  as  the  balance  of  commission  the 
directors  plainly  implied  that  it  was  payment  in 
full  for  all  work  done  by  the  respondent  not 
already  remunerated  by  the  commissions  pre- 
viously allowed.  But  it  does  not  in  my  opinion 
follow  that  they  thereby  ratified  what  had  been 
done  in  fixing  these  previous  commissions." 

Now,  as  regards  the  view  of  the  Lord  Ordinary 
in  the  passage  I  have  just  read,  I  must  say  for  my 
part  that  it  is  a  point  of  considerable  nicety. 
The  expression  which  is  embodied  in  the  minute 
of  the  directors  in  March  1883  in  regard  to  the 
fixing  of  the  balance  of  Mr  Guild's  commission 
is  this,  that  they  would  recommend  that  £1760 
should  be  paid  to  Mr  Gaild  for  the  balance  of  his 
commission  ss  trustee  on  Lewis  Potter's  estate. 
It  appears  that  Mr  Guild  was  claiming  a  larger 
pum  than  that,  and  that  the  Assets  Company, 
thinking  the  claim  too  great,  endeavoured  to 
induce  him  to  accept  a  smaller  sum.  But  what- 
ever the  sum  was,  it  was  to  be  fixed  as  tbe  balance 
of  commission,  and  it  appears  to  me  to  be  dear 
that  in  so  fixing  the  balanoe  of  that  commission 
the  persons  who  were  so  fixing  it  must  have  had 
regard  to  tbe  commissions  that  were  previously 
paid  to  the  trustee,  and  for  this  reason,  that  the 
previous  commissions,  with  tbe  exception  of  the 
£742  which  had  been  fixed  by  tbe  Commissioners 
in  terms  of  the  Bankruptcy  Statute,  and  the 
£1060  which  had  been  fixed  by  the  Court  in 
terms  of  the  agreement  with  the  City  Bank,  oon- 
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Bisted  entirely  of  payments  to  aoconnt.  There 
were  two  snms  of  £600  paid  to  acconnt,  and  two 
BnmB  of  £250  paid  to  account.  I  confess  I  IiaTO 
the  Qtmost  difflcnlty  in  seeing  bow  gentlemen 
settling  np  for  the  balance  of  commission  conld 
settle  that  question  without  looking  before  them 
to  see  what  payments  had  been  already  given, 
and  if  they  found  these  payments  given  to  ac- 
count only  they  must  have  taken  these  into  view 
before  fixing  on  what  they  call  the  balance  of 
commission. 

But  I  should  rather  be  disposed  to  hold,  without 
B  remit  to  the  Accountant  in  Bankruptcy,  and 
without  the  light  that  the  Acconntant's  report  has 
given  UB,  that  there  was  a  transaction  between 
Mr  Guild  and  these  directors,  in  which  they  agreed 
to  pay,  and  he  agreed  to  accept,  the  sum  of  £1750 
in  lien  of  the  larger  sum  he  asked  as  the  balance 
of  his  commission,  taking  into  view  the  payments 
to  aocouut,  and  to  acconnt  only,  that  had  been 
made  in  the  previous  years. 

But  it  is  unnecessary  to  put  my  judgment 
independently  of  the  Accountant's  report,  for  I 
find  that  after  very  careful  investigation  the 
Accountant  in  Bankruptcy  reports  to  us,  in  snb- 
stanoe,  that  in  striking  that  balance  DrM'Grigor 
and  M>  Cameron,  who  took  the  mos;  active  part 
in  striking  the  balance  of  £1750  then  allowed, 
did  take  into  view  the  whole  of  the  trustee's  in- 
tromissions for  a  considerable  time  previously, 
and  not  the  short  period  of  time  embraced  in  the 
accounts  I  have  already  referred  to.  The  Ac- 
countant, in  the  passage  which  I  have  been  read- 
ing from,  says — ' '  These  gentlemen"  (Dr  M'Grigor 
and  Mr  Cameron)  "  appeared  at  a  meeting  before 
the  Accountant  on  the  4th  of  May  1885.  From 
their  statements  it  appeared  tiiat  they  fixed  what 
they  considered  a  saitable  oommission  for  the 
whole  intromissions  of  the  trustee  from  1st  Janu- 
ary 1880  down  to  the  date  of  the  agreement  with 
him  (12th  March  1883),  and  for  his  tronble  in 
connection  with  the  estate  of  Udston,  so  far  as 
not  included  in  the  annual  management,  for  which 
the  commission  on  the  rents  remunerated  him." 
It  is  clear  from  the  report  as  a  whole  that  the 
Accountant's  view  is  that  that  was  the  footing  on 
which  this  sum  of  £1750  was  fixed.  If  that  be 
so,  it  appears  to  me  to  be  clear,  and  I  am  accord- 
ingly of  opinion,  that  the  result  of  that  trans- 
action with  Mr  Guild  was  that  the  directors  paid 
the  snm  of  £1750  as  the  balance  of  commission 
due  to  him  for  his  whole  intromissions  subsequent 
to  16th  January  1880.  And  that  exhausts  every 
part  of  the  commission  except  the  four  smaller 
snms  amounting  to  £742,  which  were  fixed  by  the 
commissioners  in  terms  of  the  Bankrupt  Act  at  a 
veryearlyperiodinthehistoryof  thesequestration. 

Now,  ttiat  being  the  effect  of  the  agreement,  it 
bM  been  maintained  on  behalf  of  the  petitioners 
that  although  this  agreement  has  been  made  by 
their  own  directors,  the  company  are  not  bound  by 
the  acts  of  their  directors,  and  that  the  Court 
shall  disregard  what  the  directors  have  done  in 
the  representation  of  the  company  in  regard  to 
the  whole  of  this  question.  Now,  upon  this 
matter  of  the  powers  of  the  company  I  see  there 
is  a  clause  in  the  Assets  Company's  articles  which 
it  is  necessary  to  keep  in  view,  and  which  is  in 
these  terms.  A  short  excerpt  from  the  63d 
article  will  be  enough.  It  provides  that  "the 
bnsinesB  of  the  company  shell  be  managed  by 
the  directors,  who  may  exercise  all  such  powers 


of  the  company  as  are  not  by  Act  of  Parliament 
or  by  these  presents  declared  to  be  exclusively 
exeroiseable  by  the  company  in  general  meeting 
or  by  special  resolution. "  Anything  more  ample 
in  the  way  of  powers  given  to  directors  could 
scarcely  be  conceived.  They  have  all  the  power 
of  the  company  itself,  excepting  only  that  they 
shall  not  exercise  aSj  powers  which  are  not  by 
the  Act  of  Parliament  itself  or  by  the  articles 
declared  to  be  exclusively  exerciseable  by  the 
company  alone  by  special  resolntion.  And  so, 
prima  Jade  at  least,  it  appears  to  me  that  the 
directors  of  this  company  were  simply  doing 
what  they  were  authorised  to  do,  and  what  it  was 
their  duty  to  do  in  the  administration  of  its 
affairs.  It  may  be  that  they  have  not  exercised 
snch  vigilance  in  the  fixing  of  this  commission  as 
they  oaght  to  have  done,  and  if  so,  all  that  can 
be  said  is  that  the  Assets  Company  having  chosen 
these  gentlemen  as  their  representatives  cannot 
now  repudiate  their  acts.  The  only  view  in 
which  it  can  be  represented  that  the  Assets 
Company  can  disregard  an  act  done  on  their 
behalf  is  by  alleging  that  the  act  performed  was 
illegal  in  itself,  and  probably  if  the  company 
were  in  a  position  to  show  satisfactorily  that  the 
directors  were  acting  illegally,  and  that  the 
matter  had  not  been  adopted  or  approved  by  the 
company,  the  acting  must  be  set  aside.  But 
having  given  the  question  the  best  attention  in 
my  power,  I  have  formed  the  opinion  that  the 
petitioners'  contention  as  to  the  illegality  of 
this  proceeding  is  unsound.  The  point  that  was 
stated  was  this,  that  this  was  still  a  going  seques- 
tration, and  that  the  Bankruptcy  Statute  of  1866 
with  reference  to  such  sequestration  provides 
special  means  by  which  commissions  shall  be 
fixed,  that  the  persons  to  fix  commissions  are  the 
commissioners  who  have  that  duty  to  perform  in 
terms  of  the  statute,  and  that  if  the  commissioners 
disregard  this  duty  the  statute  provides  means 
for  fixing  these  commissions  otherwise.  There 
wonld  have  been  a  great  deal  in  that  argument  if 
the  petitioners  were  right  in  saying  that  this 
was  a  going  sequestration  with  a  body  of  creditors 
waiting  to  get  a  dividend,  and  with,  it  may  be, 
the  bankrupt  having  a  right  of  reversion ;  but 
taking  the  case  as  it  stands,  and  looking  to  the 
peooliar  position  of  the  seqnestration,  I-  think 
that  that  argument  entirely  fails. 

I  have  referred  to  the  documents  to  show  that 
the  Assets  Company  were  merely  proprietors  of 
Potter's  estate,  and  that  Mr  Guild  was  in  posses- 
sion of  it  as  trustee  for  a  number  of  years 
previously,  and  in  these  circumstances  what 
necessity  was  there  for  going  to  the  commis- 
sioners to  fix  bis  commission,  when  the  parties 
who  were  entitled  to  the  whole  estate,  less  what 
Mr  Qnild  was  entitled  to  receive,  could  have 
taken  it  over  and  allowed  him  to  retain  what  he 
was  entitled  to,  I  think  in  the  peculiar  circum- 
stances in  which  this  sequestration  stood,  with 
only  one  owner  of  the  estate,  Mr  Guild  as 
administrator  was  quite  in  a  position  to  fix 
lawfully  with  the  Assets  Company  the  amount  of 
his  commission,  and  the  directors  lawfully  to  fix 
it.  Accordingly  I  am  of  opinion  that  the  argn- 
ment  upon  the  illegality  of  the  agreement  fails ; 
that  this  agreement  has  the  scope  and  effect  to 
which  I  have  referred,  and  closes  everything 
with  regard  to  commission  before  the  balance  of 
£1760  was  fixed. 
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It  may  be  a  qnestioii  vbather  the  £742  whieh 
bad  been  paid  on  the  dates  at  the  earlier  period 
of  this  Beqneetiation  which  I  hare  mentioned  are 
to  be  regarded  as  having  been  also  approved  of  by 
the  directors  of  the  Assets  Company ;  bnt  I  aaamne 
that  that  is  of  no  real  oonseqnenoe  in  the  case, 
beoanse  I  am  of  opinion  that  these  oommissions 
having  been  fixed  by  the  commissioners  under 
the  statute,  under  the  authority  of  the  statute, 
and  at  the  statutory  periods,  it  would  be  impro- 
per for  the  Court  to  interfere  with  these  amounts 
now.  The  commissionexB  had  mnoh  better  means 
of  knowledge  in  regard  to  the  details  of  Mr 
Ooild's  oondnct,  and  the  intromissions  he  had 
with  the  funds  of  the  estate  and  the  trouble 
eonneeted  therewith,  than  we  can  have,  and  as 
they  would,  no  doubt,  have  all  these  before  them 
when  fixing  these  commissions,  I  think  the  Court 
would  only  proceed  erroneously  if  it  were  to 
disturb  them.  I  am  therefore  of  opinion  that 
we  are  precluded  from  interfering  with  or  alter- 
ing these  commiasions  now. 

I  think  it  right,  however,  to  say  in  closing  that 
if  this  agreement  had  not  been  binding  in  the 
way  in  which  I  think  it  is,  I  might  have  been 
of  another  opinion,  for  I  sympathise  very  much 
with  tiie  view  which  Lord  Trayner  has  expressed, 
thitt  the  commissions  on  this  estate  have  been 
Tery  large  indeed.  It  waa  stated  by  the  Dean  of 
Faculty  at  the  close  of  his  argument,  and  it 
appears  from  the  flgnies  which  are  given  by 
the  Accountant  in  Bankruptcy  in  his  report, 
that  the  gross  amount  of  the  estates  of  Lewis 
Fatter  ft  Company,  and  of  Lewis  Potter  as  an 
indiridnal,  was  about  £812,000,  and  of  that 
£812,000  about  £75,000  was  in  heritable  property, 
and  yet  on  an  estate  of  that  amount  the  com- 
missions which  bad  been  paid  amounted  to  the 
sum  of  £9670,  that  is  to  say,  £4462  on  the 
oompany's  estate,  and  £6118  upon  the  private 
estate  of  Lewis  Potter,  and  I  must  say  that  it 
appears  to  mo  that  that  is  what  I  may  call  an 
extravagant  rate  of  commission.  I  quite  believe 
what  was  said  by  Dr  M'Origor  and  Mr  Cameron 
as  to  the  matters  regarding  these  estates  involv- 
ing a  great  deal  of  trouble  and  anxiety,  and  I  do 
not  doubt  that  it  required  a  good  deal  of  delicate 
investigation  and  management  on  the  part  of  Mr 
Quild ;  but  I  must  say  that  assuming  all  that, 
such  a  sum  as  nearly  £10,000  to  be  given  as 
eommission  on  the  intromissions  and  other  work 
of  the  kind  I  have  referred  to  is  much  beyond 
what  I  should  have  been  disposed  to  sanction  if 
open  to  us ;  bnt,  as  I  have  already  said,  the 
amountB  of  these  oommissions  are  fixed,  and  we 
an  precluded  by  the  agreements  from  disturbing 
them. 

LoBD  MuBX — The  facts  of  this  case  as  now 
explained  by  Lord  Bhand  raise  a  question  of 
some  nicety  for  our  consideratibn — the  question 
whether  the  arrangement  made  in  March  1888  by 
Dr  M'Origor  and  Mr  Cameron,  by  which  the 
balance  due  to  Mr  Onild,  the  trustee  on  Potter's 
aeqnestrated  estate,  on  his  oonmiissions  for  the 
intromissions  and  management  had  by  him  in 
regard  to  that  estate  can  now  be  opened  up  ?  and 
I  am  of  opinion  that  they  cannot.  That  matter 
appears  to  me  to  have  been  very  carefully  and 
delibeiately  gone  about  at  the  time  by  parties 
who  were  very  competent  indeed  to  deal  with  any 
■oeit  cpwrtion,  and  in  so  dealing  with  it  were 
TOii.  mil. 


acting  with  the  full  authority  and  consent  of 
the  Finance  Committee  of  the  directors  of  the 
petitioners,  the  Assets  Company,  who  upon  a 
special  report  deliberately  approved  of  what  Dr 
M'Origor  and  Mr  Cameron  had  done.  That  is 
very  clear  indeed  from  the  minutes  which  have 
been  laid  before  us,  and  the  proceedings  of  the 
petitioners  at  the  time  when  Dr  M'Origor  and 
Mr  Cameron  were  appointed  to  deal  ^th  the 
matter,  to  which  Lord  Shand  has  referred,  show 
that  after  these  two  gentlemen  had  carefully  and 
deliberately  gone  into  the  whole  matter  they 
framed  and  submitted  a  report  to  the  directors 
which  was  approved  of,  and  we  have  before  us 
the  doonmenta  on  wUch  that  waa  done  in 
March  1888. 

Now,  it  also  appears  from  the  passages  to 
which  we  were  referred  during  the  disoossion, 
and  the  proceedings  before  the  Accountant,  that 
Mr  Cameron  and  Dr  M'Origor  in  coming  to  the 
oonolusion  to  fix  £1760  aa  the  balance  due,  dealt 
with  it  as  the  balance  due  to  Mr  Ouild  as  trustee 
for  managing  what  they  considered  an  estate  of 
a  very  anxious  and  delicate  kind.  They  may 
have  been  wrong  in  the  conclusion  they  came  to, 
bnt  I  have  looked  into  the  statement  they  made 
before  the  Accountant,  and  it  is  quite  dear  to  me 
that  whether  right  or  wrong  they  most  carefully 
and  deliberately  went  over  the  whole  conduct, 
intromiasions,  and  management  of  the  trustee  ' 
before  making  up  their  minds  that  this  £1760 
was  a  proper  sum  to  pay  to  Mr  Oiuld.  This  they 
did  in  March  1888,  and  nothing  more  was  heard 
of  the  matter  till  this  petition  was  presented 
eighteen  months  after,  when  we  have  a  demand  to 
bave  the  sum  so  fixed  by  Mr  Cameron  and  Dr 
M'Origor  reduced  to  a  sum  somewhat  under 
£1000.  Now,  although  I  think  Mr  Cameron  and 
Dr  M'Origor  made  their  calculation  on  too  high 
a  basis,  it  is  perfectly  plain  that  the  statement  of 
the  petitioners  is  somewhat  low,  for  they  propose 
to  allow  somewhere  under  £1000  for  the  manage- 
ment of  an  estate  of  this  magnitade  and  delicacy. 

Then  it  has  been  objected  that  this  mode  of 
settling  the  claim  was  uUra  virei  of  the  direc- 
tors of  the  company,  and  that  they  had  no 
power  to  bave  it  done  in  any  other  way  than  by 
going  before  the  commissioners  on  the  seques- 
trated estate  of  Lewis  Potter  to  get  them  to  fix 
the  sum  due  to  Mr  Onild.  Now,  I  quite  concur 
in  the  views  which  have  been  expressed  by  Lord 
Bhand  to  the  effect  that  we  are  here  dealing  with 
a  case  in  which  there  is  this  peculiarity,  that  there 
are  no  creditors,  or  at  least  only  one  creditor,  and 
that  this  creditor  is  the  Assets  Company,  who  had 
right  to  the  whole  estate,  and  who  could  pay  the 
trustee  his  commission  without  going  to  the  com- 
missioners in  the  sequestration  to  fix  it.  I  think 
the  Assets  Company  were  quite  entitled  to  fix  Mr 
Ouild's  commission  and  to  pay  him  the  amount 
so  fixed. 

Bnt  further,  it  is  said  by  Mr  Ouild  that  the 
directors  had  the  power  under  their  articles  of 
association  to  do  what  they  did  here,  beoanse  the 
63d  article  of  their  association  quoted  by  Lord 
Einnear  in  his  opinion  provides  that  "the  busi- 
ness of  the  company  shall  be  managed  by  the 
directors,  who  may  exercise  all  such  powers  of  the 
company  as  are  not  by  Act  of  Parliament  or  by 
these  presents  declared  to  be  exclusively  exercise- 
able  by  the  company  in  general  meeting  or  by 
special  resolution,"    And  I  quite  concur  in  the 
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yiew  stated  by  Lord  Einnear,  where  he  says  in  his 
opinion  "that  the  flxing  of  the  Irusteeg'  remoner- 
ation  was  a  neoessary  act  of  management  in  the 
oondnct  of  the  company's  bneiness,  and  it 
appears  to  me  to  be  clearly  within  the  powers 
thus  committed  to  the  directors."  Kow,  the 
oompany  under  their  articles  of  association  gave 
express  power  to  the  directors  to  deal  with 
matters  of  that  sort,  and  it  seems  to  me  that  they 
dealt  with  this  matter  in  this  way — that  their 
Finance  Committee  got  a  report  from  Mr  Cameron 
and  Dr  M'Qrigor,  the  manager  and  law-agent  of 
the  oompany,  as  to  the  way  in  which  they  should 
settle  what  sum  was  due  to  Mr  Onild,  and  there- 
after the  directors  themselves  approved  of  that 
report  and  of  what  was  recommended  to  be  done, 
and  aooordingly  they  mnst  be  held  to  be  fore- 
closed now  from  raising  any  snob  question  as 
that  now  raised  here. 

On  these  grounds,  and  without  expressing  any 
opinion  on  the  Accountant's  report,  I  am  of 
opinion  that  we  ought  not  to  interfere  with  what 
was  done  by  the  Assets  Company  so  long  ago,  and 
that  that  oompany  have  now  no  right  to  open  up 
this  question,  and  that  as  the  result  of  that 
opinion  the  petition  falls  to  be  refused. 

LoBD  Adam — I  agree  with  your  Lordships  in 
thinking  that  the  commissions  allowed  to  Mr 
Ooild  were  very  extravagant,  and  if  I  could  have 
seen  my  way  to  have  the  matter  opened  up  and 
inqaiied  into,  I  should  have  been  very  willing  to 
do  it. 

I  think  the  arrangement  that  was  corae  to  in 
Uarch  1883,  whereby  the  balance  of  Mr  Ouild's 
commission  was  fixed  at  the  sum  of  £1 750,  is  the 
only  matter  that  we  have  to  deal  with  here.  Now 
that  £1760  was  paid  by  the  oompany  to,  and  was 
accepted  by,  Mr  Guild  as — I. think  the  words  are 
— the  balance  of  his  commission. 

Now,  there  are  two  views  or  constructions  of 
that  agreement,  that  the  balance  may  refer  to  the 
balance  due  subsequent  to  January  1880,  after 
which  date  certain  payments  had  been  made  to 
account,  the  one  view  being  that  it  represents  the 
balance  at  the  date  of  the  account,  and  the  other 
view  is  that  it  goes  back  to  the  beginning  of  the 
matter  and  represents  the  balance  of  the  whole 
commission  paid  to  Mr  Guild.  These  are  the 
two  possible  constructions  of  the  agreement. 

If  the  first  view  be  right,  viz.,  that  it  only 
goes  back  to  1880,  then  it  would  include  what 
has  not  been  included  in  the  sum  of  £1050,  and 
that  seems  to  me  to  be  oonolusive  as  regards  that 
Tiew. 

If  the  second  view  is  right,  then  it  is  quite  clear 
that  it  was  intended  to  cover  the  whole  intro- 
miwions  cA  the  trustee  from  the  beginning  of  the 
seqoestration — that  is,  that  he  was  to  get  this  sum 
of  £1760  in  addition  to  what  he  had  got  before. 

But  then  if  the  other  is  the  correct  view,  I 
think  with  Lord  Shand  that  the  sum  of  £742 
which  was  paid  in  four  several  sums  down  to 
1880  were  fixed  by  the  commissioners  on  the 
sequestrated  estate,  and  cannot  be  inquired  into, 
and  that  the  £1060  is  in  the  same  position.  I 
think  it  is  too  late  to  have  these  matters  opened 
up,  and  to  have  inquiry  in  regard  to  them.  And 
in  the  other  view,  I  think  that  the  balance  of 
£1750  was  fixed  by  a  concluded  and  binding 
agreement. 

Now,  if  I  onderstand  it  right,  the  contention 


as  to  this  agreement  is  this,  that  it  was  an  agree- 
ment to  fix  the  commission  of  a  trustee  in  a 
sequestration ;  that  when  it  is  necessary  to  fix  the 
commission  of  a  trustee  the  proper  parties  to  do 
that  are  the  commissioners;  that  if  it  oould  have 
been  properly  done  by  the  commissioners,  then  it 
would  have  been  illegal  for  anybody  else  to  do  it; 
that  the  directors  of  the  company  got  no  power 
from  the  company  to  fix  the  commission ;  and 
that  if  it  had  been  a  properly  going  sequestration, 
with  creditors  claiming  and  waiting  for  a  divi- 
dend, the  commission  ought  to  have  been  fixed  by 
the  commissioners.  I  think  there  would  have 
been  a  great  deal  in  this  argument  if  the  directors 
had  gone  out  of  their  way  to  fix  what  tbey  had 
no  power  to  fix,  viz.,  the  commission  due  to 
the  trustee,  and  a  great  deal  to  say  in 
favour  of  the  view  that  that  was  ultra  vire* 
of  the  directors.  But  that  is  not  the  case  we 
have  here.  The  case  that  we  have  here  is  that 
there  is  only  one  creditor.  It  is  only  a  sequestra- 
tion in  name,  where  the  whole  estate  belongs  to 
the  sole  creditor  the  Assets  Company.  If  yon 
take  that  view  of  it,  then  I  think  the  fixing  of  the 
amount  of  the  commission  to  be  paid  to  Mr 
Guild  was  a  mere  act  of  administration,  and  that 
it  was  not  ultra  vire*  of  the  directors  to  do  so,  and 
not  being  ultra  vires  of  the  directors,  I  am  of 
opinion  that  it  is  a  binding  agreement,  and  that 
we  cannot  touch  the  commissions  thereby  fixed, 
and  that  the  interlocutor  of  the  Lord  Ordinary 
must  be  reversed  and  the  petition  refused. 

LosD  Pbesident — The  petitioners  the  Assets 
Oompany  are  the  assignees  of  the  City  of  Glas- 
gow Bai]^  and  its  liquidators.  They  took  over, 
under  the  authority  of  their  Act  of  Parliament, 
the  whole  remaining  assets  belonging  to  the  Oily 
of  Glasgow  Bank,  and  -among  other  assets  which 
they  thus  acquired  was  a  reversion  which  in  reality 
was  the  entire  estate  belonging  to  the  firm  of 
Lewis  Potter  &  Oompany  and  the  individual 
partners  of  that  company.  Now,  that  estate  was 
under  sequestration,  and  Mr  Wyllie  Guild  was 
the  trustee,  and  when  the  Assets  Company  came 
to  deal  with  that  asset  they  found,  in  the  fltst 
place,  that  it  consisted  to  a  certain  extent  of  a 
sum  of  £42,000,  which  had  been  already  paid 
over  by  Mr  Guild  as  trustee  to  the  City  of  Olas. 
gow  Bank,  and  under  a  minute  of  agreement  by 
which  that  part  of  the  estate  had  been  transferred 
to  the  City  of  Glasgow  Bank  the  commission  of 
Mr  Wyllie  Gnild  in  -respect  of  that  transaction 
was  fixed  at  a  thousand  guineas.  That  agree- 
ment was  submitted  to  this  Court  for  approval, 
and  was  approved,  and  the  whole  matter  in  re- 
gard to  that  was  completely  fixed  and  settled 
before  the  Assets  Company  had  acquired  this 
estate  at  all.  It  is  not  said  that  that  can  be  gone 
back  upon. 

But  then  there  were  other  commissions  that 
had  been  paid  to  Mr  Wyllie  Guild  in  respeot 
of  his  services  as  trustee,  and  these  oonststed 
of  several  sums  settled  and  fixed  by  the  com- 
missioners  upon  the  sequestrated  estate  between 
March  1879  and  January  1880,  amounting  in  all 
to  £742.  That  was  one  set  of  commiasions  that 
had  been  received  by  Mr  Guild.  Besides  that 
there  were  also  fonr  different  sums  amounting  in 
all  to  £1060  which  had  been  paid  to  Mr  Ooild  to 
aoooont 

Now,  in  these  oiroomstances,  and  with  a  view 
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to  the  final  settlement  of  aoconnts  between  Mr 
Onild  and  the  Aaaets  Company,  and  to  the  oom- 
plete  realisation  and  transferenoe  of  Potter's 
estate  to  the  petitioners,  negotiations  were  en- 
tered upon  for  the  purpose  of  ascertaining 
whether  any,  and  if  so  what,  balance  was  still 
dne  to  Mr  Wyllie  Ouild  in  reepeot  of  his  services 
■a  trustee  apon  the  estate.  These  negotiations 
were  oondnoted  by  Mr  Cameron,  the  manager  of 
the  Assets  CSompany,  and  Dr  M'Origor,  the  law- 
agent  of  the  company,  on  the  one  hand,  and  Mr 
Guild,  on  the  other.  We  do  not  know  anything 
about  the  details  of  the  negotiations  between 
them,  but  it  is  quite  apparent  that  there  must 
haTe  been  a  good  deal  of  bargaining,  if  I  may 
say  so,  between  the  parties,  the  result  of  which 
was  that  Mr  Cameron  and  Dr  M'Origor  reported 
to  their  oonstituents,  the  Finance  Committee, 
that  they  were  of  opinion  that  there  was  still  due 
to  Mr  Ouild  a  balance  of  £17.50  on  his  commis- 
sion as  trustee.  Buch  are  the  terms  of  the  minute 
of  the  Finance  Committee,  dated  12th  March 
1883.  This  was  approved  by  the  Finance  Com- 
mittee, and  their  approval  was  again  submitted 
to  the  directors  on  the  same  day,  and  it  was  con- 
firmed. 

Now,  the  first  question  is,  What  is  the  construc- 
tion of  the  arrangement  thus  completed  and  ap- 
proved of?  I  think  it  amounts  to  a  transaction, 
and  if  so,  it  cannot  be  set  aside  except  on  the 
ground  of  fraud.  It  is  a  transaction  for  this 
reason,  that  it  prooeeds  upon  the  footing  of  giv- 
ing and  taking.  One  party  is  claiming  a  lu-ge 
sum,  and  the  other  party  contend  for  a  lower 
sum.  At  last  they  oome  to  an  agreement — 
whether  it  is  by  dividing  the  difference,  or  some- 
thing else,  still  they  oome  to  an  agreement — that 
the  sum  shall  be  fixed  at  £1750.  That  therefore, 
I^think,  cannot  be  gone  back  upon. 

But  then  what  does  it  mean  ?  That  the  Assets 
Company  undertook  to  pay  £1750  as  the  balance 
of  Mr  Ouild'a  oommission.  What  does  that 
mean?  A  balance  means  generally,  if  not  al- 
ways, a  balance  upon  an  account  which  has  two 
Bides,  and  such,  I  think  was  the  intent  and  effect 
of  theae  proceedings.  They  struck  the  balance 
between  the  value  of  Mr  Guild's  services  on  the 
one  hand,  and  the  amounts  hitherto  paid  on  the 
other,  and  the  balance  they  found  due  was  £1760. 
I  think  it  is  impossible  to  give  that  transaction 
any  otiier  meaning,  and  therefore  it  appears  to 
me  that  the  result,  if  it  was  a  legal  and  effectual 
proceeding,  must  be  that  Mr  Wyllie  Guild  was 
entitled  to  everything  that  he  had  previously  re- 
caiTed,  and  this  sum  of  £1750  as  the  baUmoe 
still  dne  to  him,  just  the  same  as  if  there  had 
been  an  account  of  debit  and  credit  made  out, 
having  on  the  one  side  the  value  of  Mr  Guild's 
services  at  the  different  periods  at  which  they 
mi^t  be  stated  in  the  course  of  the  sequestra- 
tion, and  upon  the  other  side  the  amounts  hitherto 
paid. 

The  only  question  then  that  remains  is,  whether 
this  was  a  legal  proceeding  upon  the  part  of  the 
directors  of  the  Assets  Company?  The  Assets 
Company  have  by  the  63d  article  of  their  asso- 
ciation given  to  their  directors  very  large  powers 
indeed.  They  have  given  them  power  to  do 
everything  which  is  not  either  by  Act  of  Parlia- 
ment or  by  articles  of  association  required  to  be 
done  by  a  general  meeting  of  the  company,  and 
if  this  is  a  legal  proceeding  there  can  be  no  doubt 


at  all  that  it  fell  within  the  powers  so  given  to 
the  directors. 

But  it  is  said  the  oommission  of  a  trustee  upon 
a  sequestrated  estate  can  by  Act  of  Parliament 
be  fixed  only  by  the  commissioners  in  the  seques- 
tration, and  to  that  proposition  I  assent.  But 
then  the  question  comes  to  be,  whether  in  the 
present  case,  and  at  the  date  at  which  this  arrange- 
ment was  mode,  there  was  in  fact  a  going  seques- 
tration, with  the  requisite  machinery  for  fixing 
the  commission  of  the  trustee  according  to  the 
forms  required  by  the  Act  of  Parliament  ?  Now, 
we  know  in  point  of  fact  that  at  this  date  there 
was  nobody  interested  in  the  estate  of  Lewis 
Potter  A  Company  or  Lewis  Potter  except  the 
Assets  Company,  and  they  had  absorbed  the 
whole  of  it.  It  appears  to  me  therefore  that 
there  could  hardly  be  a  going  sequestration  in  any 
proper  sense  of  the  term,  and  just  as  Uttle  could 
there  be  commissioners  duly  representing  the 
interests  of  a  body  of  creditors,  because  these  are 
the  commissioners  who  are  appointed  by  the  Act 
of  Parliament  to  fix  the  trustee's  oommission. 
The  object  of  the  Act  is  to  prevent  any  under- 
hand proceedings  in  the  way  of  fixing  remunera- 
tion of  trustees,  and  to  have  a  set  of  commis- 
sioners who  shall  represent  not  one  body  of 
creditors  but  the  whole  creditors  in  the  seques- 
tration. Now,  were  there  such  commissioners 
in  existence  at  the  date  of  the  proceedings  we 
are  considering?  I  think  not.  I  think  there 
were  no  commissioners  representing  the  body  of 
creditors.  If  there  were  any  commissioners  at 
all,  they  seem  to  me  to  have  been  commissioners 
representing  the  Assets  Company,  who  are  the 
oiUy  creditors. 

But  the  true  view  of  the  case  in  my  opinion  is 
that  this  is  not  a  sequestration  wUoh  is  in  a 
position  to  be  regulated  by  the  provisions  of  tiie 
Bankruptoy  Act.  It  had  passed  that;  and  it  had 
passed  into  this  condition,  that  the  trustee  who 
had  been  trustee  in  the  sequestration  had  become, 
by  the  operation  of  the  clauses  of  the  Act  which 
we  have  seen,  really  trustee  for  the  Assets  Com- 
pany, and  for  nobody  else.  Now,  if  that  was  the 
case  there  can  be  no  doubt  at  all  that  the  only 
party  who  was  interested  in  fixing  the  commission 
of  the  trustee  was  the  Assets  Company,  and  I  do 
not  see  how  it  could  have  been  fixed  in  any  other 
way  than  by  agreement  between  these  two 
parties,  the  only  parties  interested.  And  if  that 
be  so,  then  that  removes  altogether  the  supposed 
illegsjity  of  the  procedure  of  the  directors.  If 
it  had  been  an  illegal  proceeding — if  there  had 
been  a  going  sequestration  and  commissioners  in 
existence  who  could  have  fixed  the  commission 
of  the  trustee — I  do  not  think  the  directors  could 
have  bound  the  company  by  entering  into  such 
an  illegal  transaction.  But  then  the  illegality 
disappears,  I  think,  when  you  come  to  consider 
what  is  the  true  position  of  what  had  been 
the  sequestrated  estate,  and  the  position  of  the 
trustee,  and  the  sole  remaining  creditor  of  Lewis 
Potter  &  Company. 

For  these  reasons  I  entirely  agree  with  your 
Lordships  in  holding  that  the  whole  of  this 
matter  is  settled  by  the  transaction  of  March 
1888;  and  we  cannot  therefore  interfere,  whether 
the  remuneration  which  this  trustee  has  received 
is  extravagant  or  excessive  or  not.  It  certainly 
prima  facie  presente  an  aspect  of  extravagance, 
and  if  I  am  not  mistaken,  the  percentage  upon 
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the  estate  which  this  trustee  has  received  is  some- 
thing over  8  per  cent.,  about  3},  which  is  cer- 
tainly far  beyond  anything  that  has  ever  been 
allowed  on  estates  of  this  kind,  taking  the  com- 
pany's estate  and  that  of  the  individual  partner, 
Lewis  Potter's,  together.  And  therefore  if  we 
had  not  been  precluded  from  investigating  this 
matter  I  should  have  been  prepared  to  go  into  it, 
but  I  am  certainly  not  prepared  to  sanction  what 
has  been  done  without  at  least  considerably  more 
inquiry  than  we  have  had.  But  it  is  needless  to 
pursue  this  consideration  further,  for  we  are  all 
of  opinion  that  the  petition  must  be  ref  osed. 

Petition  refused. 

Counsel  for  Petitioners— D.-F.  Balfonr,  Q.C. 
— B.  Johnstone.    Agent— J.  Smith  Clark,  S.S.C. 

Counsel  for  Respondents — Gloag— Lorimer. 
Agents — Davidson  it  Syme,  W.S. 


Friday,  November  27. 

SECOND    DIVISION. 

[Sheriff  of  Kenfrewshire. 

PATERSOM  V.  LINDSAY. 

Reparation— Operation*  by  Proprielor  an  hit  Oton 

Ground  eauting  Danger  to  a  Neighbour— Blatt- 

inff — BeatonaUe  Preeautiorufor  Safety  of  1ho»e 

in  the  JfeighbouHuxxi. 

A  proprietor  held  liable  for  the  result  of 
blasting  operations  performed  in  bis  own 
groonds  without  sufficient  care  to  prevent 
injury  to  persons  in  adjoining  grounds. 
James  Paterson,  who  was  employed  as  gardener 
in  the  Kilmalcolm  Hydropathic  Establishment, 
raised  this  action  of  damages  for  £100  against 
Bobert  Lindsay,  in  respect  of  injuries  sustained 
by  him,  caused  by  some  blasting  operations  which 
were  being  carried  on  by  the  defender  on  gronnd 
belonging  to  him  and  adjoining  the  Hydropathic 
establishment.  The  defender  was  engaged  in 
making  a  new  road  to  the  farm  belonging  to  him, 
and  in  order  to  do  this  blasting  was  necessary. 
His  servants — Holmes  and  M'Eillop — were  in  the 
habit  of  taking  certain  precautions  in  the  blast- 
ing operations,  partly  by  covering  the  blasts  with 
planks  and  brushwood,  and  partly  by  making  an 
"ontlook"  whereby  they  could  see  into  the 
Hydropathic  grounds,  and  they  also  made  warn- 
ing cries  of  "  flre."  On  the  18th  December  1884 
the  pursuer,  when  about  88  yards  from  the 
groond  where  blasting  was  going  on,  heard  the 
cries  of  "flre,"  and  being  nervous  from  having 
previously  repeatedly  observed  a  fall  of  stones 
following  the  explosions,  and  uncertain  as  to  the 
time  which  would  elapse  till  the  shot  went  off, 
he  did  not  run  to  the  tool-house,  where  be  usually 
took  refuge,  but  threw  himself  down  behind  a 
small  dung-heap.  He  was  struck  by  a  piece  of 
falling  rook,  and  very  seriously  injured. 

He  averred  that  the  accident  happened  owing 
to  the  negligence,  carelessness,  and  fault  of  the 
defender,  or  of  those  for  whom  he  was  respons- 
ible. 

The  defender  answered  that  the  pursuer,  al- 
though timeonsly  warned,  had  unnecessarily  and 
carelessly  exposed  himself,  or  at  least  failed  to 


take  ordinary  precautions  to  get  out  of  danger  or 
protect  himseU,  and  that  his  carelessness  and 
negligence  materially  contributed  to  the  acci- 
dent. 

Proof  was  led,  in  which,  in  addition  to  the 
facts  contained  in  the  foregoing  narrative,  it  was 
established  that  the  blasts  were  not  sufficiently 
covered,  that  the  "outlook"  did  not  command 
the  whole  of  the  Hydropathic  grounds,  that  the 
pursuer's  position  in  the  grounds  was  not  seen 
on  this  occasion  before  the  shot  was  fired,  that 
no  special  warning  was  given  to  the  pnisner  that 
the  shot  was  going  to  be  fired,  although  M'Kil- 
lop  knew  the  pursuer  was  nsually  working  in  the 
garden. 

The  Sheriff-Sabstitnte  (Suzb)  found,  inter  alia, 
as  follows — ". . .  (2)  That  the  defender's  servants, 
who  were  conducting  the  operations,  did  not  take 
the  precautions  necessary  to  prevent  danger  there- 
from ;  that  they  failed  to  ascertain  the  pursuer's 
proximity,  although  they  knew  that  the  charge 
could  not  be  exploded  without  danger  to  anyone 
in  the  place  where  he  was  unless  it  was  more 
efficientiy  covered.  ...  (4)  That  the  defender 
has  failed  to  prove  any  fault  on  the  part  of  the 
pursuer  himself  cansing  or  materially  contributing 
to  the  accident:  .  .  .  Finds  in  law  that  the  de- 
fender is  responsible  for  the  conduct  of  his  ser- 
vants in  exploding  the  charge  without  adopting 
the  precautions  necessary  to  obviate  danger." 
He  awarded  £100  as  damages. 

On  appeal  the  Sheriff  (Mohobziff)  affirmed  the 
judgment 

"iVbfa.— The  Sheriff-Substitute  has  decided 
this  case  on  the  footing  that  negligence  has  been 
proved  on  the  part  of  the  defender's  servants, 
who  were  conducting  the  blasting  operations 
which  resulted  in  the  injuries  to  the  pnrsaer 
which  are  complained  of.  The  fault  which  he 
finds  proved  is  twofold — first,  that  they  failed  to 
cover  the  charge  effectually ;  and  secondly,  that 
although  they  knew  that  the  charge  could  not 
be  fired  without  danger,  they  did  not  take  care 
to  ascertain  whereabouts  the  pursuer  was  before 
they  fired  it.  After  a  careful  consideration  of 
the  evidence  the  Sheriff  is  satisfied  that  these 
views  are  well  founded.  The  mere  fact  of  the 
occurrence  of  the  accident  affords  in  the  oiroum- 
stances  prima  faeie  evidence  of  negligence,  the 
stone  which  hit  the  pursuer  having  struck  him  at 
a  distance  of  about  100  yards,  and  descended 
upon  him  nearly  vertically.  It  may  be  added 
that  this  was  not  a  solita^  occurrence,  as  it  is 
abundantly  proved  that  stones  from  the  defen- 
der's proper^  had  frequently  fallen  before  in  the 
grounds  in  which  the  pursuer  was  working. 
Now,  when  the  evidence  is  carefully  examined, 
it  will  be  found  that  practically  the  only  witness 
brought  to  speak  from  his  own  knowle^e  to  the 
sufficiency  of  the  covering  on  the  occasion  is  the 
witness  H'KiUop.  Holmes,  the  defender's  fore- 
man, says — 'I  gave  no  instructions  in  regard  to 
the  preparation  or  covering  of  the  blasts.  H'Kil- 
lop  took  all  that  in  his  own  hands.  He  was  a 
practical  borer  and  blaster  and  quarrier.'  Now, 
M'Eillop  himself  sa}rB  that  he  would  not  have 
fired  the  shot  if  he  had  seen  anyone  at  all  in  the 
Hydropathic  grounds,  as  he  would  have  been 
afraid  of  their  getting  hurt.  Now,  no  special 
warning  was  given  to  the  pursuer,  although  it 
was  weU  known  to  M'Kiilop  that  he  was  usually 
working  in  the  garden. 
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"The  evidenoe  as  to  contribntory  negligence 
Teally  does  not  reqaiie  aerions  notice.  It  is  said 
that  the  porsaer  might  have  reached  a  safer  place 
than  that  which  he  selected.  Perhaps  he  might, 
but  the  answer  is  twofold — first,  that  the  pnrsner 
was  rendered  so  nervons  by  the  frequent  blasts 
which  took  place  that  on  the  spar  of  the  moment 
he  made  for  the  nearest  refuge,  the  dung-heap; 
and  in  the  next  place,  that  the  place  he  selected 
would  in  ordinary  droumstanoes  have  been  suffi- 
ciently safe.  A  man  who  drires  round  a  comer 
at  a  furious  pace  is  not  entitled  to  maintain  that 
a  foot-passenger  whom  he  runs  OTer  could  have 
reached  the  pavement  in  time  to  escape  if  it  be 
the  fact  that  he  was  so  unnerred  as  to  be  unable 
to  decide  at  once  what  to  do,  and  in  the  present 
case  the  Sheriff  thinks  it  is  equally  out  of  the 
question  to  entertain  the  plea  of  contributory 
n^Ugence. 

"  It  is  not  neceasaiy  to  decide  the  point,  but 
even  although  negligence  were  not  proved  it 
does  not  follow  that  the  defender  would  be  en- 
titled to  absolvitor.  A  man  must  use  his  property 
in  such  a  way  as  not  to  injure  bis  neighbour,  and 
if  the  use  he  makes  of  it,  although  lawful  in  itself, 
causes  injury  to  his  neighbour,  he  will  be  liable 
in  damages  although  it  be  proved  that  he  used 
the  best  means  to  prevent  it.  There  are  many 
examples  of  this  rule,  which  Imposes  limitations 
on  the  use  of  property.  If  a  man  impounds 
water  artificially  he  will  be  liable  if  it  escape  and 
eanse  damage — Bylandi  v.  Fletcher,  1  L.R.,  Ex. 
265.  If  the  rule  applies  to  the  case  of  water,  it 
is  difficult  to  see  why  it  should  not  apply  a 
fortiori  to  such  destructive  and  uncertain  agents 
as  gnnpowder  and  dynamite,  and  if  to  injuries  to 
property,  why  not  to  injuries  to  the  person? 
Ag^n,  if  a  man  keep  a  ferocious  animal,  and  it 
bites  any  person,  it  will  be  iio'  defence  that  he 
used  the  best  precautions  to  restrain  it — Burton 
V.  Uoorhead,  July  1,  1881,  8  B.  892  ;  see  also  in 
regard  to  blasting  operations  the  case  of  Th» 
CUy  of  Tiffin  ▼.  M'Cormack,  82  Amer.  Bep. 
408,  and  especially  the  instructive  opinion  of 
M'Dvanie,  J."    .      . 

The  defender  appealed. 

The  respondent  was  not  called  on. 

Tjobd  YouMa— We  do  not  think  that  it  is 
necessary  to  call  on  counsel  for  the  respondent. 
There  are  two  judgments  of  the  Sheriffs  against 
the  defender  and  appellant,  and  they  are  both  on 
the  same  ground,  viz. ,  that  dangerous  operations 
of  rook  blasting,  with  insufficient  precautions  for 
the  safety  of  those  who  might  be  on  the  neigh- 
boQiing  Hydropathic  grounds,  were  carried  on  by 
the  appellant.  I  am  dearly  of  opinion  that  the 
operations  were  not  carried  on  with  reasonable 
precautions  for  those  who  might  he  on  the  neigh- 
bouring grounds.  It  is  clearly  proved  that  blast- 
ing opeiations  may  be  conducted  with  safety.  If 
not,  then  they  ought  not  to  be  conducted  at  all,  and 
I  have  no  hesitation  in  saying  that  any  blasting  in 
the  vicinity  of  private  grounds  such  as  this  is  in 
that  case  illegal  and  ought  to  be  stopped.  Of  course 
a  neighbour  might  give  consent,  or  his  consent 
might  be  implied  by  his  conduct.  But  save  with 
his  consent  bis  grounds  are  not  to  be  assailed  by 
stones  thrown  into  them.  There  is  no  consent 
her«.  It  is  sufficient  for  judgment  in  this  case — 
for  it  is  not  necessary  to  inquire  if  the  Hydro- 
pathic Company  knew  their  rights— that  on  the 


facts  there  is,  and  in  the  absence  of  clear  evidence 
I  should  assume  there  was,  negligence.  And  in 
the  circumstances  I  think  £100  not  excessive 
damages. 

LoBD  OnuoRiUi — I  agree  that  we  should  affirm 
the  judgments  of  the  Sheriffs.  There  is  no  doubt 
that  there  was  fault  in  the  defenders.  The  opera- 
ations  were  dangerous.  The  weight  of  evidence 
goes  to  prove  that  neither  on  this  nor  on  other 
occasions  was  there  sufficient  care  taken  in  cover- 
ing the  blasts.  So  on  this  occasion,  as  on  others, 
the  course  followed  meant  that  outlook  was 
necessary.  Yet  there  was  a  part  of  the  garden 
which  was  not  visible  from  the  standpoint  taken 
for  this  outlook.  I  think  there  was  reasonable 
cause  for  complaint.  Contributory  negligence 
has  not  been  proved. 

LoBD  BuTHZBTUBD  Oi/iBx — I  coucur.  The 
view  most  favourable  to  the  defender  is  Uiat  his 
operations  were  carried  on  with  consent  of  the 
Hydropathic  Company.  This  might  imply  that 
he  was  not  liable  for  any  nnavoi&ble  accident. 
But  he  would  still  be  bound  to  take  all  reason- 
able precautions.  The  Sheriffs  decided  that  he 
did  not  do  so,  and  on  that  ground  I  decide  against 
the  defender. 

The  LoBD  J'usnox-Oi.BBK  was  absent. 

The  Court  pronounced  this  interlocutor: — 
"Find  in  fact,  firstly,  that  the  pnrsner 
was  injnred  in  manner  stated  by  him  on  the 
record,  and  that  the  injury  so  sustained  by 
him  is  attributable  to  the  fault  of  the  defender 
in  failing,  in  the  blasting  operations,  to  take 
due  precautions  for  the  safety  of  persons  in 
the  adjoining  grounds  in  which  the  pursuer 
was  engaged  when  injnred  as  aforesaid  ;  and 
secondly,  that  the  pursuer  did  not,  by  fault 
or  negligence  on  his  part,  contribute  to  said 
injury  :  Find  in  law  that  the  defender  is 
liable  in  damages  to  the  pursuer  :  Therefore 
dismiss  the  appeal;  affirm  the  judgments 
appealed  against ;  assess  the  damages  at  one 
hundred  pounds." 

Counsel  for  £nrmer(Appellaiit) — ^Ure.  Agents 
— GiU4Pringle,  W.S. 

Counsel  for  Defender  (Bespondent) — James 
Beid.     Agent — John  Uacpherson,  W.S. 


Friday,  November  27. 

FIRST    DIVISION. 

[Lord  Lee,  Ordinary. 
M'MASTER   V.    THE   CALEDONIAN    RAILWAY 
COMPANY. 

Bepiiration—BaUvDay—Pertonal  Injury— Death 
of  Injured  Penon  after  Baiting  of  Action — 
Executor — Exeeitive  Damage. 

The  pursuer  of  an  action  of  damages  for 
personal  injury  died  shortly  after  the  action 
was  raised,  bnt  his  father  and  executor 
was  sisted,  and  recovered  from  a  jury  an 
award  of  damages.  In  an  application  by  the 
defenders   to  have   the  verdict  set  aside, 
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heU  (cBu.    Lord    Shand)  that   the   award 
thoagh  large  was    not  so  excessive  as  to 
entitle  the  Gonrt  to  interfere  with  the  dis- 
cretion of  the  jury. 

Quettion — Whether  the  amount  of  damages 
reooyerable  by  an  executor  in  snoh  circnm- 
stanoes   was  limited  to  the  pecnniaiy  loss 
actually  sastained  by  the  deceased  and  a  snm 
by  way  of  *olaUum  for  the  suffering  which  he 
endured  during  his  snrrivance  ? 
A  lad  named  Robert  M 'Master,  sixteen  years  of 
age,  an  ironworker,  was,  while  a  passenger  in  a 
train    on    the    Caledonian    Railway  C!ompany's 
system  at  Mossend  in  September  1884,  injured 
by  fault  for  which  the  company  were  responsible. 
The  injuries  consisted  in  a  cUslooation  of  both 
ankles,  and  caused  considerable  suffering.     An 
operation  had  eTsntually  to  be  performed  on  one 
of  his  feet,  and  there  was  a  probability  that  be 
would  be  somewhat  lame  for  life.     He  died  in 
May  1885  in  consequence  of  the  results  of  the 
chloroform  necessarily  administered  to  him  while 
being  treated  for  his  injury,  and  therefore  indi- 
rectly in  consequence  of  the  accident.     On  19th 
Mardi  prior  thereto  he  had  raised  an  action  against 
the  company  for  £1600  as  damages,  which  was 
defended  by  the  company  on  the  ground  that  the 
damages  claimed  were  excessive. 

On  26th  May  the  Lord  Ordinary  deleted  the  case 
from  the  roll  in  consequence  of  the  pursuer's 
death. 

On  23d  June  the  Lord  Ordinary  sisted  William 
M'Master,  who  was  the  deceased  Bobert  M'Mas- 
ter's  father  and  his  executor,  and  reinstated  the 
case  in  the  rolL 

The  record  was  thereafter  dosed,  and  the  case 
-went  to  trial  before  a  jury  on  the  following 
issue:— "Whether,  on  or  about  20th  September 
1884,  in  consequence  of  a  collision  on  the  defen- 
ders' line  of  railway  near  their  Mossend  Station, 
the  now  deoeased  Bobert  M 'Master  was  injured 
in  his  person  through  the  fault  of  the  defenders, 
to  the  loss,  injury,  and  damage  of  the  said  Bobert 
M 'Master,  and  of  the  pursuer  as  in  his  right  and 
as  representing  him.  Damages  laid  at  £1600." 
The  jury  returned  a  verdict  of  £400  damages. 
The  defenders  obtained  a  rule  to  show  cause 
why  this  verdict  should  not  be  set  aside  on  the 
ground  of  excessive  damages. 

At  advising — 

LoBD  Pbesidbkt — The  original  pursuer  of  this 
action,  Bobert  M'Master,  suffered  severe  injury 
in  the  month  of  September  last  year  in  oon- 
sequence  of  a  collision  on  the  defenders'  line  of 
railway.  The  injury  was  to  both  ankles,  and  it 
appears  from  the  stetement  made  to  us  that  he 
suffered  a  great  deal  of  pain  and  distress  in  con- 
sequence of  that  injury,  and  ultimately  died  after 
this  action  had  been  raised.  The  action  was 
raised  on  the  19th  of  March  1886,  and  he  seems 
to  have  died  in  the  month  of  May,  because  on 
26th  May  the  Lord  Ordinary,  in  respect  of  pur- 
suer's death,  appointed  the  case  to  be  deleted  from 
his  roll.  His  father,  who  was  his  executor,  was 
afterwards  npon  23d  June  sisted  in  place  of  the 
deceased,  and  then  the  record  was  closed  and  the 
case  went  to  trial.  The  jury  returned  a  verdict 
of  £400  of  damages,  and  a  rule  has  been  obtained 
by  the  defenders  to  show  cause  why  this  verdict 
should  not  be  set  aside  upon  the  ground  of  the 
damages  being  exoessive. 


The  question  ia  very  peculiar  in  every  aspect 
of  it.  It  is  a  case  where  the  injury  has  resulted 
in  the  death  of  the  injured  person  after  he  had 
raised  his  action  of  damages,  and  it  was  contended 
upon  the  part  of  the  defenders  that  the  whole 
damage  which  the  pursuer  oould  possibly  demand 
or  receive  in  such  an  action  as  executor  of  the 
injured  person  was  the  loss  actually  sustained — 
the  pecuniary  loss  actually  sustained  by  the 
deceased  —and  a  sum  by  way  of  tolatium  for  the 
suffering  which  he  endured  during  his  survivanoe. 
Now,  I  am  not  satisfied  that  that  is  necessarily  the 
limit  of  the  damage.  I  do  not  mean  to  give  any 
very  decided  opinion  as  to  what  is  the  particular 
scale  or  measure  of  damages  in  such  a  case.  But 
the  occurrence  of  the  death  after  an  action  so 
raised  suggests  various  considerations.  If  it  had 
been  foreseen  that  the  man  was  to  die  very  shortly 
after  the  occurrence  of  the  injury,  or  very  shortly 
after  the  time  when  the  trial  was  to  take  place, 
there  may  be  a  question  whether  he  would  not 
have  been  entitled  to  damages  for  the  shortening 
of  his  life.  And  so  it  may  be  a  question  whether 
his  executor,  as  now  representing  him,  is  not 
entitled  to  damages  for  tiiat  very  same  thing,  it 
being  now  ascertained  beyond  all  dispute  that 
his  life  was  shortened  in  consequence  of  this 
injury.  But  I  am  rather  disposed  to  think  npon 
the  whole  that  the  jury  were  entitled  in  a  great 
measure  to  take  this  matter  into  their  own  hands, 
and  so  long  as  they  did  not  do  anything  very 
extravagant  that  their  verdict  should  stand,  and 
I  have  come  to  the  conclusion  that  although  per- 
haps it  may  be  a  large  sum,  in  the  circumstances 
I  cannot  pronounce  it  to  be  so  excessive  as  to 
entitle  the  Court  to  interfere,  and  therefore  I  am 
for  discharging  the  rule. 

LoBD  MuBK — I  have  come  to  the  same  con- 
clusion as  your  Lordship.  The  case  is  certainly 
very  peculiar,  arising  from  the  fact  that  this  man 
died  before  the  case  was  sent  to  the  jury.  But 
the  case  was  sent  to  the  jury,  and  they  have  given 
their  verdict.  Now,  I  think  the  damages  were 
large  myself,  but  it  was  a  matter  of  a  peculiar 
nature.  I  am  very  dear  up  to  this  point,  that 
if  the  original  pursuer  had  been  alive  to-day,  and 
the  jury  had  given  him  that  sum — ^if  it  be  the  case 
that  he  was  so  damaged  and  wounded  in  his  one 
leg  as  to  be  practically  deprived  of  the  use  of  it 
for  a  certain  time  and  made  a  cripple  for  life — I 
do  not  think  the  damages  are  too  high,  at  least  I 
would  not  have  seen  my  way  to  altering  the 
verdict  of  the  jury  on  the  ground  of  excessive 
damage.  And  I  cannot  see  myself  that  there  is 
anytldng  in  the  circumstances  to  give  sufficient 
ground  for  saying  that  upon  that  ground  the 
verdict  should  be  altered.  I  agree  with  your 
Lordship  that  the  jury  took  the  whole  matter  into 
their  consideration,  and  that  they  thought  that 
was  the  damage  which  in  the  circumstances  was 
due. 

LoBD  Shads— I  am  of  opinion  that  the  sum  of 
£400  for  which  the  jury  gave  a  verdict  in  name  of 
damages  in  this  case  is  extravagant  and  exoessive, 
and  that  consequently  the  verdict  ooght  to  be  set 
aside. 

The  deceased  pursuer  was  a  lad  of  sixteen  years 
of  age,  living  with  a  married  sister,  with  no  one 
dependent  on  him,  and  earning  lite.  6d.  a-week 
as  an  ironworker. 
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By  the  accident  which  oocoried  on  the  defen- 
ders' rail  way  he  had  both  his  ankles  dislocated,  and 
was  for  a  time  in  the  Infirmary,  where  he  under- 
went on  operation  on  one  of  his  feet,  and  though 
it  was  anticipated  that  he  wonld  recover  he  died 
not  directly  from  the  effects  of  the  accident,  but 
according  to  the  best  medical  opinion  in  con- 
sequence of  having  had  chloroform  administered 
to  him  to  enable  him  to  undergo  the  operation. 
It  appears  that  the  injuries  he  sustained  and 
which  made  the  operation  necessary  were  directly 
the  oanse  of  considerable  suffering,  and  were  in- 
directly the  cause  of  the  pursuer's  death.  Ho 
died  seven  months  after  the  accident,  and  his 
father  as  his  executor  thereupon  became  pursuer 
of  the  action  which  had  been  raised  by  the 
deceased  a  month  before  he  died. 

The  case,  then,  is  that  of  a  lad  in  hnmble  cir- 
cumstances, earning  small  wages,  and  the  jury  had 
before  them  the  fact  that  his  injuries  caused  con- 
siderable suffering  and  a  certain  amount  of  outlay 
for  maintenance  and  medical  attendance,  and 
that  he  died  seven  months  after  the  accident. 
These  were  the  circumstances  before  them  which 
afforded  the  whole  elements  for  enabling  them  to 
assess  the  damages. 

The  case  is  singular  in  respect  of  the  action 
having  been  raised  by  the  deceased,  of  his  death 
dniing  its  dependence,  and  of  its  being  taken  up 
by  an  executor,  and  a  full  argument  was  sub- 
mitted from  the  bar  as  to  the  principles  to  which 
a  jury  should  give  effect  in  such  a  case.  I  do  not 
think  that  any  general  rule  or  principle  can  be 
safely  laid  down.  All  that  I  think  can  be  said  is 
that  a  jury  in  trying  such  questions — in  assessing 
damages,  which  was  the  only  duty  they  had  here 
to  perform — must  have  regard  in  each  case  to  the 
special  circumstances  as  these  are  proved  in  the 
evidence.  In  this  case  one  of  the  special  circum- 
stances, and  a  material  one,  was  the  death  of  the 
young  man,  for  it  is  obvious  that  this  occurrence 
made  it  quite  improper  that  they  should  resort  to 
the  means  of  measuring  or  estimating  damages 
usual  in  such  eases  by  considering  how  far  the 
injuries  complained  of  would  be  permanent,  and 
so  would  diminish  the  power  of  the  injured  person 
to  earn  wages  for  it  might  be  a  period  of  years. 
To  adopt  such  a  mode  of  assessing  damages  in 
the  case  of  a  young  man  who  had  died  shortly 
after  raising  the  action  would  be  absurd. 

In  cases  of  injuries  from  an  accident  the  jury 
ought  unquestionably  in  the  ordinary  case  to  take 
into  consideration  everything  that  con  be  ascer- 
tained as  to  the  state  of  the  injured  person  down 
to  the  day  of  the  trial,  so  as  to  enable  them  to 
the  best  of  their  ability  to  estimate  the  prospects 
of  recovery,  whether  a  complete  recovery  may  be 
expected,  and  at  what  time  more  or  less  remote. 
The  light  so  obtained  may  seriously  affect  the 
amount  to  be  assessed  as  damages  either  favour- 
ably or  unfavourably  to  the  defenders  in  such 
actions.  If  the  facts  proved  as  to  the  history  of 
the  case  down  to  the  last  show  that  the  recovery 
must  be  very  tedious,  and  that  even  graver  conse- 
qoenoes  may  develop  themselves  than  any  that 
have  yet  appeared,  so  that  the  injured  person 
may  be  for  many  years  unable  or  be  only  parti- 
ally able  to  earn  the  income  which  he  might 
otherwise  expect,  the  amount  to  be  allowed  will 
be  all  the  larger.  If  the  evidence  be  to  an 
opposite  effect  the  amount  to  be  allowed  will  be 
go  much  tbe  leas* 


In  the  present  case  the  idea  of  years  of  future 
life  and  the  necessity  of  providing  for  this  is 
inapplicable  to  the  circumstances.  What  was 
left  for  the  jury  to  deal  with  ?  The  expenses  of 
medical  attendance  and  maintenance  of  the  lad 
for  seven  months,  some  compensation  for  suffer- 
ing to  the  moment  of  death,  and  for  solatium — a 
ground  of  damage  for  which  it  is  very  difficult, 
if  indeed  possible,  to  provide  any  measure  or 
means  of  assessment.  £S0  or  £70  would  fully 
cover  the  item  of  expenses,  and  having  regard  to 
the  age  and  position  in  life  of  tbe  deceased,  if 
£130  were  added  in  respect  of  the  suffering  and 
tolaiium  I  should  say  a  full  measure  of  damages — 
being  in  all  £200 — would  be  allowed.  The  jury 
gave  double  that  sum  to  the  deceased's  executor, 
and  that  I  think  extravagant  and  exc^ssive  in  the 
circumstances  of  the  case.  I  should  therefore, 
had  the  decision  rested  with  me,  have  given  a 
new  trial  unless  the  pursuer  agreed  to  restrict  the 
verdict  to  £200. 

It  may  be  said  that  the  deceased  would  neTer 
have  accepted  £130  for  the  suffering  he  had  and 
for  tolatium,  and  that  is  true,  but  the  same  obser- 
vation may  be  made  with  truth  of  ten  times  that 
sum,  and  therefore  all  that  can  be  given  by  way 
of  direction  to  a  jury  is  that  they  must  judge 
fairly  and  reasonably  between  the  parties,  know- 
ing that  money  can  never  afford  compensation 
for  serious  injuries  and  much  suffering,  and  that 
they  must  show  moderation  and  good  sense  in 
giving  some  compensation  for  what  cannot  be 
otherwise  repaired. 

It  was  maintained  for  the  pursuer  that  if  the 
deceased  had  not  died,  but  had  a  prospect  of  the 
average  length  of  life,  the  jury  would  have  pro- 
perly taken  into  view  that  for  many  years  he 
would  be  lame  to  a  certain  extent,  and  in  that 
case  might  fairly  have  allowed  £400  to  oom- 
pensate  him,  amongst  other  matters,  for  the' loss 
of  income  which  might  thereby  be  caused,  and,  if 
so,  that  a  less  sum  ought  not  to  be  allowed  be- 
cause of  his  death  within  a  short  time  of  the 
accident.  Even  in  that  view  I  should  have 
thought  the  damages  excessive,  and  that  £250  or 
£300  shonld  have  been  the  maximum.  But  I 
cannot  assent  to  the  argument  that  in  the  actual 
circumstances,  and  having  regard  to  the  death  of 
the  original  pursuer,  the  sum  may  not  properly 
be  estimated  at  a  smaller  amount  than  it  would 
have  been  in  different  circumstances,  t.<.,  in  th; 
case  of  the  deceased  having  survived,  but  lame  to 
some  extent  for  life.  I  think  tbe  only  sound 
rule  must  be  that  the  jury  should  look  at  the 
circumstances  which  are  actually  before  them, 
and  give  effect  to  these,  even  if  that  effect  be  to 
reduce  the  amount  for  which  a  verdict  is  to  be 
given  below  what  it  would  have  been  had  the 
deceased  survived.  It  is  to  be  noted  that  in  this 
case  the  young  man  injured  had  no  one  depen- 
dent on  Mm.  Had  the  case  been  that  of  a  husband 
and  father  with  a  wife  and  children  wholly 
dei>endent  on  his  exertions  in  business  for  tbe 
means  of  support,  and  assuming  that  the  claim 
made  originidly  by  the  husband  wonld  be  exclu- 
sive of  separate  claims  by  his  wife  and  children 
on  account  of  his  death,  I  shonld  think  that 
the  fact  of  the  resulting  death  being  proved 
might  greatly  increase  the  amount  of  damage 
beyond  what  that  would  have  been  had  the 
deceased  husband  and  father  survived  and  been 
able  to  earn  an  income. 
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On  the  whole  I  am  of  opinion  that  a  new 
trial  ought  to  be  granted. 

Lobs  Asak — If  this  lad  M 'Master  bad  been 
alive  St  the  time  of  the  trial,  although  I  ghonld 
have  thonght  the  damages  were  large,  I  agree 
with  Lord  Mure  that  I  would  not  have  disturbed 
them.  Undoubtedly  the  lad  was  severely  in- 
jured, and  he  would  have  been  a  cripple  for  life. 
There  is  no  doubt  that  he  would  have  been,  as  I 
understand,  very  much  affected  by  these  injuries, 
and  although  the  damages  are  large  I  would  not 
have  disturbed  them.  Now,  that  being  so,  the 
Caledonian  Bailway  Company  have  not  satisfied 
me  that  the  damages  should  be  less  in  respect 
that  the  injuries  instead  of  caasing  prolonged 
suffering  led  to  early  death.  No  doubt  that  fact 
introduces  different  elements  for  the  consideration 
of  the  jury  on  which  to  base  their  verdict.  On 
the  one  side  it  removed  the  element  of  continued 
suffering;  but,  on  the  other  hand,  there  is 
introduced  the  fresh  element  of  early  death  to 
the  other  injuries.  Now,  in  these  circumstances 
I  am  not  satisfied  that  the  jury  have  not  done 
quite  right  if  they  thought  that  if  the  lad  had 
been  alive  the  sam  would  not  have  been  too  large. 
I  am  not  satisfied  that  the  sum  given  should  be 
less  than  in  that  case,  and  therefore  I  concur 
with  your  Lordahip. 

LoBD  Lee — The  issue  in  this  case  put  it  to  the 
jury  to  ascertain  only,  as  was  pointed  out  by  the 
counsel  for  defenders,  the  loss,  injury,  and  damage 
sustained  by  Bobert  M'Master,  the  injured  lad 
himself,  and  by  his  executor  as  his  executor ;  and 
I  think  it  must  be  assumed  that  the  jury  in 
arriving  at  the  sum  of  £400  have  done  their  best 
to  get  at  the  proper  amount  of  damage  upon  that 
view,  and  I  must  say  that  at  the  time  the  verdict 
was  returned  I  thought,  and  I  still  think,  the  sum 
was  larger  than  I  myself  would  have  given.  But 
I  do  not  think  it  would  be  at  all  safe  to  proceed 
in  every  case  on  an  estimate  of  what  the  Judge 
who  tried  the  oascwould  give — it  is  primarily  the 
province  of  the  jiuy  to  decide  as  to  the  amount 
of  dsmages.  Now,  I  am  not  at  all  prepared  to 
admit  that  Lord  Shand's  statement  of  the  elements 
before  the  jury  exhausted  the  whole  that  the  jury 
were  entitled  to  consider.  There  was  a  consider- 
able amount  of  evidence  upon  that  subject.  The 
notes  of  evidence  have  not  been  printed,  but  they 
certainly  would  have  shown  if  they  had  that  the . 
lad  goffered  from  severe  injuries  to  both  feet, 
that  these  injuries  continued  for  seven  months, 
that  they  made  it  necessary  ultimately  for  the  lad 
to  go  baiok  to  the  Infirmary,  after  suffering  seven 
months  of  continual  pain,  and  undergo  this  opera- 
tion under  which  he  sunk  and  died.  I  Uiink 
the  action  being  raised  in  the  lifetime  of  Bobert 
M'Master  included  every  claim  which  he  could 
have  established  to  the  satisfaction  of  the  jury  if 
he  had  continued  to  live  down'  to  the  trial,  and  I 
see  no  reason  therefore  to  think  that  it  was  not 
within  the  competency  of  the  jury,  dealing  with 
the  matter  npon  the  footing  of  giving  nothing  to 
the  porsaer  except  for  the  injury  suffered  by 
M'Miaster  himself,  to  estimate  the  amount  at 
£400,  and  although  it  is  a  large  sum  I  do  not 
think  it  is  so  large  as  to  justify  any  interference 
with  the  verdict  of  the  jury.  I  therefore  entirely 
agree  with  your  Lordships. 


Bnle  discharged. 

Counsel  for  Porsaer— Bhind.    Agent— Bobert 
Menzies,  8.ac. 

Counsel  for  Defenders — B.  Johnstone.    Agenta 
—Hope,  Mann,  k  Kirk,  W.S. 


Friday,  November  27. 

OUTER    HOUSE. 

[Lord  Trayner. 

LUCOVICH  V.  HAGOOWELL  AND  OTHEBS 

Ship—Saie  of  Ship  hy  Order  of  Ooury—Aue- 
Uoneer. 

.Fee  aOovoed  to  aoctioneer  for  sale  of  ship 
under  warrant  of  Coort. 

This  was  an  action  by  the  holder  of  a  bottomry- 
bond  over  the  ship  "Cavendish"  against  the 
master,  owner,  and  mortgagees  of  the  vessel  for 

(1)  payment  of  £5000,  the  amount  in  the  bond  ; 

(2)  declarator  that  the  pnrsner  had  a  real  lien 
over  the  vessel ;  (3)  declarator  that  he  was  en- 
titled to  have  her  sold,  and  the  proceeds  applied 
pro  tanto  for  payment  of  the  sum  sued  for ;  (4) 
to  have  the  vessel  sold,  and  adjudged  from  the 
defenders,  the  owners,  and  declared  to  belong  to 
the  purchaser,  free  of  bonds  and  mortgages,  i«- 
serving  the  pursuer's  right  to  payment  of  his 
debt  so  far  as  not  paid  out  of  the  proceeds  of  the 
vessel. 

Decree  in  absence  having  passed  onder  the 
petitory  conclusion,  the  Lord  Ordinary,  after  a 
report  on  the  value  of  the  vessel,  ordered  her  to 
be  exposed  for  sale  by  auction,  which  was  done, 
and  a  title  given  by  the  Clerk  of  Court,  who  re- 
vised and  executed  the  articles  of  roup  and  exe- 
cuted the  bill  of  sale. 

The  question  now  reported  (which  arose  on  the 
taxation  of  the  pursuer's  account  of  expenses) 
related  to  the  fee  to  be  allowed  to  the  aoetioneer, 
and  to  that  to  be  allowed  to  the  Clerk  of  Conrt. 
The  Auditor  reserved  these  items  ( being,  as 
charged  in  the  account,  respectively  £63,  2s. 
one-half  per  cent,  on  the  price  obtained,  and'£21 ) 
for  the  determination  of  the  Lord  Ordinary,  ex- 
pressing his  own  view  in  the  following  note  : 

"1.  In  so  far  as  the  charge  of  £63,  28.  is  con- 
cerned, I  have  a  very  decided  opinion  that  it 
ought  to  be  restricted  to  a  much  smaller  snin. 
The  auctioneer  in  such  a  case  as  this  has  little 
trouble  and  no  responsibility.  For  sslee  of 
heritable  property  Mr  Alexander  Dowell,  of  Edin- 
bnrgh  (who  is  very  largely  employed  as  en 
auctioneer),  has  a  graduated  scale,  closing  with 
a  maximum  charge  of  £3,  3s.  for  property  of  the 
value  of  £5000  and  upwards.  The  anotioiieeis 
in  Olasgow  have  also  a  graduated  scale,  closing, 
I  believe,  with  a  maximum  charge  of  £26  6el 
This  I  regard  as  altogether  excessiTe.  In'  the 
present  case  the  auctioneer  had  a  fee  of  21s.  for 
attending  the  unsnocessfnl  exposure  of  the  ship 
on  28th  July,  and  I  hold  that  Mr  Dowell's  nuLx£ 
mum  fee  of  £3,  3s.  will  fully  remunerate  him 
for  his  services  on  ISth  Aogust,  when  the  ship 
was  sold.  The  charge  of  £63,  2b.  made  by  the 
auctioneer  contrasts  in  s  very  remarkable  manner 
With  the  fee  of  £15,  16s.  (lOth  July  1886)  paid 
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to  Mr  Stewart  Bobertson  for  hia  report  on  the 
Talne  of  the  ship,  and  preparation  of  inventory 
of  Btoree,  fto.,  and  also  wiUi  the  agent's  charges 
in  oonneotion  with  the  sale  and  tnuiafer,  and  Mr 
Helnlle'a  fee  now  to  be  noticed.  I  am  anxions 
to  have  the  Lord  Ordinary's  view  as  to  the  ano- 
tioneer'a  fee  for  goidance  in  other  oases. 

"  2.  As  regards  the  fee  stated  for  the  Clerk  of 
Oonrt  (£21J,  while  I  consider  it  a  fnll  fee,  I  am 
not  prepared  to  say  it  is  ezcessire.  The  entry 
in  the  aooonnt  shows  the  nature  and  extent  of 
his  Bervioea,  and  it  cannot  be  doubted  that  he 
had  both  trouble  and  responsibility. " 

The  Lord  Ordinary  (Tbitoxb)  prononnoed  this 
interlocutor: — "Having  heard  counsel  for  the 
pursuer  on  the  Auditor's  report  on  his  aooonnt 
of  expenses  up  to  7th  November  current,  Dis- 
allows the  sum  of  £63,  2s.  as  fee  to  Mr  James 
Wishart  Thomson,  auctioneer,  under  date  7th 
Kovember  current,  and  in  lien  thereof  allows 
him  a  fee  of  £5,  5b.  :  Qxtoad  ultra  approves  of 
said  report  on  the  account  as  now  taxed  at  the  sum 
of  £261,  98.  7d.  sterling:  Grants  warrant  to  and 
antborises  the  British  Linen  Company  Bank  to 
make  payment  to  the  pursuer's  agents,  Messrs 
Boyd,  Jameson,  Jk  Kelly,  W.S.,  of  the  said  sum 
of  £261,  98.  7d.  out  of  the  sum  consigned  in 
their  hands,  and  to  the  Accountant  of  Court  to 
exhibit  the  deposit-receipt  for  the  consigned 
fond  with  a  view  to  said  payment,  both  on  a 
certified  copy  of  this  interlocutor,  and  decerns. 

"Ifote. — I  entirely  agree  with  the  views  ex- 
picsBod  by  the  Auditor  as  to  the  charge  made  for 
the  aactioneer.  It  appears  to  me  that  a  half  per 
cent  on  the  price  realised  is  too  extravagant  to 
b«  allowed.  It  was  stated  at  the  bar  that  the 
nsmal  fee  charged  by  auctioneers  at  Leith  for  the 
sale  of  a  ship  ranges  from  a  half  to  one  per  cent. 
on  the  Bum  realiiied  by  the  sale.  I  cannot  recog- 
nise that  as  a  rule,  especially  as  it  appears  that  the 
charges  in  Edinburgh  by  anotioneersof  the  highest 
standing  for  the  sale  of  heritable  property  is  so 
veiry  much  leas.  I  see  no  reason  why  the  charge 
for  aelling  a  ship  should  be  higher  than  for  selling 
■  bouse.  In  the  present  case  it  was  stated  that  the 
■notioneer  left  Uie  matter  of  hia  fee  entirely  in 
the  bands  of  the  Court.  I  have  allowed  him 
£B,  6*.  As  to  the  Clerk's  fee  I  take  also  the 
Auditor's  view,  and  allow  it  as  charged." 

Oonnsel  for  Forsnet — Dickson.  Agents — Boyd, 
Jameaon,  A  Kelly,  W.8. 


Friday,  Decemhtr  4. 

FIRST     DIVISION. 

[Lord  Fraaer,  Ordinary. 
MACBAK   V.  THE  EDINBUROH  STREET 
TBAMWATS  COMPANY. 

JVweew — Tender — Judicial  RrfereTiee — Accept- 
anee  cf  Tender. 

In  the  course  of  proceedings  to  recover  an 
account  for  professional  services  the  defen- 
ders made  a  judicial  tender  of  a  sum  in  full 
of  all  claims  Thereafter  by  joint-minute 
the  oaae  was  referred  to  a  judicial  referee. 
After  the   referee's   award   was   prepared, 


and  handed  to  the  clerk  for  delivery  on  pay- 
ment of  the  fees,  and  when  its  terms  had 
become  known  to  the  parties,  but  before  it 
had  been  delivered  to  either,  the  pursuer, 
finding  that  he  was  to  be  allowed  less  than 
the  tendered  amount,  put  in  a  minute 
accepting  the  tender  made  by  the  defenders 
before  the  case  was  sent  to  the  referee. 
Held  that  the  offer  to  accept  the  sum 
tendered  came  too  late. 

Option,  Whether    after  a  report  by  a 

judicial    referee    has    been    prepared,    and 

handed  to  the  clerk  for  delivery  on  payment 

of  the  fees,  and  this  fact  has  been  intimated 

to  the  parties,  it  is  beyond  the  referee's 

power  to  alter  ita  terma  ? 

John  Macrae,    civil  engineer,    Edinburgh,    in 

December     1884    raised    this    action    against 

the    Edinburgh    Street    Tramways     Company, 

concluding    for    payment    of    £1516,  6s.    Id., 

being  the  amount  of  two  accounts  of   £1083, 

6s.  8d.  and  £432,  18s.  6d.  for  professional  work 

done  by  him  on  their  behalf.     He  had  been  for 

a  considerable  time  their  engineer. 

The  defenders  while  admitting  certain  of  the 
items  claimed,  averred  that  the  claim  made  was 
overcharged,  and  not  in  conformity  with  an 
arrangement  entered  into  with  the  puisner. 
They  offered  in  their  defence  £225,  18s.  2d.  as 
the  balance  truly  due. 

On  22d  May  1886  the  defenders  made  a  judicial 
tender  to  the  pursuer  of  £566,  with  expenses,  in 
fnll  of  the  conclusions  of  the  action. 

On  3d  June  1886  the  Lord  Ordinary  found, 
after  proof,  that  an  arrangement  as  to  the 
manner  of  the  pursuer's  payment  which  defenders 
alleged,  was  not  proved,  and  that  he  was  there- 
fore entitled  to  make  the  usual  professional 
charges,  and  quoad  ultra,  both  the  parties  having 
lodged  a  joint-minute  referring  the  whole  cause, 
so  far  as  not  thereby  disposal  of,  to  G.  Miller 
Cunningham,  C.E.,  interponed  authority  there- 
to, and  remitted  to  him  as  judicial  referee,  with 
power  to  take  such  further  probation  as  might 
be  required,  reserving  meantime  all  questions  of 
expenses. 

On  4th  August  Mr  Cunningham's  report  waa 
ready,  and  intimation  of  this  was  given  to  both 
parties  by  the  clerk  to  the  reference,  who  wrote 
that  it  would  be  delivered  on  payment  of  the 
referee's  fee  and  his  clerk's  socotmt. 

Neither  party  borrowed  the  report,  but  from  a 
copy  it  appeared  that  the  effect  of  Mr  Cniming- 
ham's  findings  waa  to  give  to  the  pursuer  a  sum 
of  £467,  17s.  Id.,  or  nearly  £100  less  than  the 
defenders  had  tendered.  He  did  not  deal  with 
expenses. 

On  20th  October  1886  the  pursuer  lodged  a 
minute  by  which  he  accepted  the  defenders' 
tender  of  22d  May  for  £565  The  Lord  Ordi- 
nary by  interlocutor  of  28th  October,  in  respect 
of  the  minute  of  acceptance  of  the  tender  of  22d 
May  and  of  the  said  tender,  decerned  against  the 
defenders  for  £566,  being  the  amount  tendered. 
He  found  pursuer  entitled  to  expenses  up  to  22d 
May,  but  reserved  to  defenders  to  move  for 
expenses  anbsequent  to  that  date. 

"  Opinion. — The  pursuer  has  raised  an  action 
for  payment  of  two  accounts  for  professional 
business  done  by  him  for  the  defenders.  The 
record  having  been  made  up,  I  allowed  a  proof, 
which  was  in  part  taken  on  the  27th  of  May  1685. 
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The  proof  was  not  concluded,  bnt  parties 
requested  me  to  pronounce  judgment  upon  a 
single  point  in  the  case,  and  I  accordingly 'did  so 
upon  8d  June  1885.  Thereupon  a  joint-minute 
was  lodged,  whereby  the  parties  'concurred  in 
stating,  under  reference  to  the  Ijord  Ordinary's 
interlocutor  of  this  date  (June  3,  1885),  that  Uie 
parties  agreed  to  refer,  and  hereby  refer,  the 
whole  cause,  so  far  as  not  disposed  of  by  the 
said  interlocutor,  to  George  Miller  Cunningham, 
Esqnire,  Civil  Engineer,  Edinburgh.'  I  remitted 
the  case  to  Mr  Cunningham  as  referee,  and  he 
proceeded  to  do  his  work  as  snch;  and  npon 
4th  August  1885  the  clerk  to  the  reference,  Mr 
Robert  B.  Blyth,  wrote  a  letter  to  the  defender's 
agents  as  follows  :  —  'Mr  Cunningham's  report  in 
this  matter  is  now  completed,  and  I  have  written 
Messrs  Dundas  &,  Wilson  that  it  will  be  delivered 
upon  payment  of  his  fee  and  my  account.  I  have 
returned  the  process  to  them,  and  I  now  hand 
yon  a  bundle  of  papers — nine  in  number — which 
were  laid  before  the  referee  by  you.  Please 
acknowledge  receipt. '  The  letter  that  was  sent  to 
Messrs  Dundas  &  Wilson,  the  pursuer's  agents, 
has  not  been  produced,  but  it  may  be  taken  to  be 
of  the  import  here  stated.  An  intimation  was 
thus  given  to  the  parties  that  the  referee's  report 
was  ready  to  be  given  to  them.  It  still  how- 
ever, lies  in  the  hands  of  the  clerk  to  the  refer- 
ence, neither  party  having  taken  it  up ;  but  the 
clerk  has  communicaied  a  copy  of  it  to  the  defen- 
ders, which  has  been  produced  by  them,  and  from 
which  it  appears  that  the  whole  sum  found  due 
by  the  referee  to  the  pursuer  is  £467,  17s.  Id. 
Now,  upon  22d  of  May  1885,  before  the  proof 
was  commenced,  the  defenders  tendered  to  the 
pursuer  £505,  with  expenses.  The  tender  there- 
fore largely  exceeded  the  sum  found  due  by  the 
referee,  and  apparently  the  pursuer  having  sur- 
mised that  this  would  be  the  result,  tendered,  on 
20th  October  1885,  a  minute  to  the  judicial 
referee  declaring  his  acceptance  of  the  tender  of 
22d  May  1885.  The  referee  declined  to  receive 
this  minute,  on  the  grounds  stated  by  the  clerk 
to  the  reference  in  his  letter  of  21st  October,  as 
follows  :  —  'I  am  now  instructed  by  the  judicial 
referee  to  return  to  you  the  accompanying 
minute  of  acceptance  of  tender  by  the  pur- 
suer; he  is  of  opinion  that  the  minute  of 
reference  by  the  parties  submitting  the  matter 
to  him  had  the  full  effect  of  a  reference  to  him 
of  the  whole  cause,  and  that  it  therefore  super- 
seded all  proceedings  in  the  action  prior  to  its 
date.  The  tender  made  by  the  Tramways  Com- 
pany accordingly,  in  his  view,  thereby  fell,  and  the 
minute  of  acceptance  is  therefore  now  incom- 
petent. That  is  the  matter  which  of  course 
must  be  decided  by  the  Court,  but  the  judicial 
referee  in  the  circumstances  does  not  think  it 
advisable  that  I  should  mark  the  minute  of  accept- 
ance as  a  step  in  the  proceedings  before  him.' 
The  ground  here  taken  up  by  the  referee  is 
erroneous.  The  judicial  reference  did  not  make 
the  tender  which  was  lodged  invalid.  But  the 
question  still  remains,  Whether  it  is  competent, 
at  the  stage  at  which  the  case  has  arrived,  for  the 
pursuer  now  to  accept  it?  In  an  ordinary  sub- 
mission it  has  been  determined  that  until  the 
award  of  the  arbiter  has  been  issued  or  put  upon 
record  the  arbiter  may  cancel  it ;  nay,  even 
where  it  has  been  handed  by  the  arbiter  to  the 
clerk  to  the  submission,  and  a  copy  of  it  handed 


by  the  clerk  to  the  parties,  he  has  the  same  powers 
over  it — (Bell  on  Arbitration,  p.  210).  But  this 
must  be  taken  with  a  qualification.  In  the  caae 
of  M'Quaker  -y-Phcsnix  Atturanee  Company  (19th 
March  1859,  21  D.  794)  Lord  Ivory  made  thia 
remark  in  reference  to  a  case  where  the  award 
had  been  signed  and  given  to  the  clerk  to  be 
delivered — 'The  only  other  position  to  be  con- 
sidered is  where  the  award  has  been  sent  to  the 
clerk,  or  come  into  his  hands.  The  effect  of  that 
depends  on  the  purpose  for  which  it  has  come 
into  his  hands.  If  the  arbiter  has  sent  it  within 
the  time  allowed  for  issuing  the  decree,  and  for 
the  purpose  of  giving  it  to  the  parties,  the  clerk 
becomes  the  trustee  or  ofScer  of  the  parties,  and 
ceases  to  be  the  officer  of  the  arbiter.  That  is 
issuing  the  decree  to  all  intents  and  purposes. ' 
Now,  in  the  present  case,  if  the  referee  directed 
the  clerk  to  deliver  the  report,  and,  if  the 
same  law  applied  in  this  matter  to  a  judicial  re- 
ference as  was  thus  applied  to  an  ordinary  award 
in  an  ordinary  submission,  then  the  report  would 
be  held  to  have  been  issued,  and  to  be  beyond 
the  power  of  alteration  by  the  referee,  and  after 
that  there  could  be  no  acceptance  of  the  tender. 
Bnt  I  cannot  apply  the  same  rule-  Until  the 
report  has  been  submitted  to  the  Court  the  re- 
feree has  power  to  change  it.  The  judicial 
reference  does  not  put  an  end  to  the  process — 
which  may  fall  asleep  and  be  awakened  while  the 
reference  is  pending — and  motions  may  be  made 
in  Court — as  for  diligences — and  the  report  may 
be  sent  back  to  the  reporter  to  be  amended,  as  pro- 
bably would  have  been  the  case  here  if  it  had 
not  come  to  a  close  by  the  acceptance  of  the 
tender. 

The  referee  has  misconstrued  the  reser- 
vation as  to  expenses  contained  in  the  inter- 
locutor of  3d  June  1885.  The  expenses  that  were 
then  reserved  were  the  expenses  incurred  up  to 
that  date,  bnt  the  referee  bad  full  power  to  dis- 
pose of  all  the  other  expenses  that  have  been  in- 
curred. Now,  in  these  circumstances  there  does 
not  seem  to  have  been  any  valid  ground  upon 
which  there  shall  be  refusal  to  recognise  the 
acceptance  of  the  tender  made  on  20th  October 
1885  by  the  pursuer.  So  long  as  the  tender  re- 
mains in  process  it  stands  there  as  a  judicial  offer 
which  may  be  accepted  at  any  time.  It  may  be 
recalled  no  doubt  by  lodging  another  minute 
expressly  recalling  it  or  modifying  it,  bnt  if 
there  be  no  such  recal  or  modification  the  pnr- 
Buer  may  at  any  time  he  pleases  accept  it,  of 
course  subject  to  the  rules  as  to  expenses  in- 
curred after  the  date  of  the  tender.  Therefore 
I  grant  the  motion  of  the  pursuer  for  decree  for 
the  sum  of  £565,  with  expenses  to  the  22d  May 
1885." 

The  defenders  reclaimed,  and  argued  that  the 
tender  fell  when  the  parties  agreed  to  enter  into 
a  judicial  reference  which  had  the  effect  of  taking 
the  case  out  of  the  hands  of  the  Court.  The 
acceptance  of  the  tender  came  too  late,  as  it  was 
not  made  until  the  findings  of  the  arbiter  hod 
become  known. 

Authorities — Shiel  v.  Shiel'B  Trutteet,  Feb.  11, 
1874,  1  B.'502  ;  M'Laren  v.  Shore,  July  3,  1883, 
10  E.  1067 ;  Bogerson  v.  Bogenon,3tt]i.  81,  1885, 
12  B.  583  i  M'Nair  v.  Gray,  May  81,  1827,  5  S. 
686  ;  Oolqulioun  v.  Haig,  Jan.  13,  1825,  3  &  298. 

Beplied  for  pursuer — The  circumstance  of 
a  cause  being  remitted  to  a  judicial  referee  did 


Digitized  by 


Google 


M««eTMta.Tnmw»y80o.j  2%e  Scottieh  Law  Beporter.—  Fol.  XXIII. 


187 


not  in  any  way  affect  a  tender,  becanse  a  judicial 
reference  is  merely  a  step  of  procedure  in  a  de- 
pending action.  [See  Bell  on  Arbitration,  p.  269]. 
The  matter  was  not  affected  by  the  mere  inten- 
tion of  the  referee  to  decide  one  way  or  other, 
and  at  the  time  when  the  letters  were  written 
by  the  clerk  to  the  reference  the  referee 
would  have  been  entitled  to  withdraw  his  award, 
as  it  had  not  been  delivered  to  the  parties. — 
MaekenstU  t.  Ginan,  Dec.  19,  1840,  8  D.  818 ; 
Taglar  v.  Burnt,  May  17,  1889,  1  D.  748; 
QOIon  T.  Bimtmy  Jan.  14,  1859,  21  D.  243.— 
A  tender  is  an  offer  in  the  caose.  While  the 
one  exists,  the  other  holds  good.  The  decree- 
arbitral  is  not  a  final  decree;  this  award  nerer 
became  flnaL— Pau2  t.  Springfield,  21  D.  206. 

At  advising — 

LoBD  PaBsiDEirr — This  is  an  action  brought  by 
a  civil  engineer  in  Edinburgh  against  the  Edin- 
burgh Street  Tramways  C!ompany  for  professional 
work  done  by  him,  and  the  defences  are  several  in 
number,  one  of  which  is  the  existence  of  an 
agreement  by  which  it  was  arranged  that  the 
pursuer  was  only  to  charge  for  actn^  outlays. 

On  the  13th  of  January  1885  the  defenders 
made  a  tender  of  £480,  and  again  on  22d  May  of 
the  same  year  the  tender  was  raised  to  £565  with 
expenses  up  to  the  date  of  action.  This  was  the 
state  of  matters  when  it  was  agreed  by  joint- 
minute  to  refer  the  whole  cause  to  a  judicial 
referee,  neither  of  the  tenders  made  by  the  de- 
fenders having  been  accepted  by  the  pursuer. 

Upon  the  3d  June  the  Lord  Ordinary  pro- 
nounced an  interlocutor  which  bore  the  same 
date  as  the  joint-minute,  and  was  indeed  unieo 
eontextu  with  it,  in  which  he  repelled  the  objections 
stated  by  the  defenders  to  the  pursuer's  claim  for 
professional  charges,  and  then  the  interlocutor 
proceeds,  "  Qtuxid  tiUra  interpones  authority  to 
the  joint-nUnate  of  reference  for  the  parties,  No. 

of  process,  and,  in  terms  thereof,  remits  the 
prooess  to  George  Miller  Ounningham,  Esquire, 
eivil  engineer,  Edinburgh,  as  judicial  referee 
tbeseiii,  with  power  to  him  to  take  such  further 
probation  as  tiie  justice  of  the  case  may  require : 
Ormats  diligence  for  citing  witnesses  and  havers 
to  appear  before  the  referee,  and  recommends 
turn  to  report  his  opinion  quam  primum,  reserv- 
ing meantime  all  questions  of  expenses." 

Now,  this  reservation  ,as  to  expenses  was  a 
somewhat  unusual  course  to  follow,  as  a  remit  to 
•  jndioial  referee  as  a  general  rule  embraces  the 
wlu^  matters  in  dispute  between  the  parties, 
ioelnding  the  question  of  expenses,  but  the 
parties  here  seem  to  have  acquiesced  in  what  was 
done,  and  the  arrangement  of  course  is  binding 
upon  them. 

The  case  proceeded  in  usual  form  before  the 
Jndicial  referee,  and  in  due  course  be  prepared  his 
report  dated  4tb  August  1885,  by  which  he  found 
that  the  pursuer  was  entitled  to  a  certain  amount 
of  his  account  amounting  to  £476.  That  report 
was  pat  into  the  hands  of  the  derk  to  the  refer- 
ence, Mr  Bobert  Bljih,  who  wrote  to  the  parties 
telling  them  that  the  report  was  in  his  bands  and 
ready  for  delivery.  In  his  letter  to  the  defender's 
agents  Mr  BIyth  says — "Dear  Sirs, — Mr  Cunning- 
ham's report  in  this  matter  is  now  completed, 
and  I  have  written  Messrs  Dandas  &  Wilson  that 
U  will  be  delivered  upon  payment  of  his  fee  and 
ntyaeooont.    I  hare  returned  the  {vooess  to  them, 


and  I  now  hand  you  a  bundle  of  papers — nine  in 
number — which  were  laid  before  the  referee  by 
you.  Please  acknowledge  receipt. — I  am,  &o." 
A  letter  in  similar  terms  was  sent  to  the  agents 
for  the  pursuer. 

The  parties  thus  became  aware  that  the  referee 
had  issued  his  final  report,  and  as  copies  of  it  had 
been  sent  to  the  parties  they  had  become  aware 
of  the  result,  and  of  the  nature  of  the  findings  of 
the  judicial  referee. 

A  question  was  raised  in  the  coarse  of  the  dis- 
cussion as  to  whether  the  referee's  report  having 
been  put  into  the  hands  of  the  clerk  to  the  refer- 
ence with  a  view  to  its  being  delivered  to  the 
parties,  was  so  far  beyond  the  control  of  the 
referee  as  to  exclude  him  from  making  any  alter- 
ation on  or  modification  of  his  findings. 

Upon  that  question  I  do  not  give  any  opinion, 
as  I  do  not  think  it  is  raised  in  the  present  case. 

What  the  pursuer  has  done  here  is  this.  He 
lodged  a  minute  on  the  20th  October  1885,  more 
than  two  months  after  Mr  Cunningham's  report 
had  been  put  into  the  hands  of  the  clerk  to  the 
reference,  in  which  he  accepted  the  tender  of  22d 
May,  by  which  the  defenders  offered  >iim  £566, 
which  was  a  good  deal  more  than  he  was  found 
to  be  entitled  to  by  the  judicial  referee's  award. 
What  he  now  desires  is,  that  his  acceptance  of 
this  tender  should  be  held  as  good  and  effectual, 
and  the  Lord  Ordinary  is  of  opinion  that  it  is. 

I  cannot  agree  with  the  Lord  Ordinary,  and  I 
do  not  think  that  the  pursuer  was  entitled  to 
accept  the  tender  of  May  in  the  end  of  October, 
and  more  than  two  months  after  he  had  become 
aware  of  the  findings  of  the  judicial  referee. 

An  offer  made  by  a  party  without  any  limit  of 
time  being  appended  may  became  inoperative  by 
a  change  of  circumstances.  The  offer  might  be 
perfectly  fair  and  reasonable  at  one  time  and  not 
at  another,  and  accordingly  by  the  ordinary  law 
of  contract  constituted  by  offer  and  acceptance  if 
the  circumstances  change  materially  between  the 
time  the  offer  is  made  and  its  aeceptanoe  then 
the  offer  will  not  be  binding. 

Here  the  judicial  referee  has  determined  that 
the  pursuer  is  not  entitled  to  so  large  an  amount 
as  the  sum  tendered,  and  there  can  be  no  doubt 
of  the  fact  that  the  pursuer  was  aware  of  the  sum 
which  he  was  to  receive  under  this  reference. 
That  being  so,  it  was  a  matter  of  small  import- 
ance whether  this  report  was  delivered  or  not, 
but  in  these  circumstances  I  do  not  think  that 
the  pursuer  was  in  good  faith  to  accept  an  offer 
made  to  him  in  a  totally  different  state  of  circum- 
stances. 

LoBD  MuBi  concurred. 

LoBD  Shand  —  There  were  various  points 
argued  for  the  defenders  and  particularly  this 
one,  that  as  the  whole  matter  in  ^pute  had  been 
referred  to  Mr  Cunningham,  so  that  the  referee 
came  in  place  of  a  Judge,  it  followed  that  any 
tender  made  in  an  earlier  part  of  the  case  fell, 
but  that  the  referee  would  consider  the  effect  of 
any  aach  tender  in  fixing  the  amount  in  his  award. 

This  is  no  doubt  a  somewhat  difficult  and 
delicate  point,  but  on  the  question  now  before  us 
I  am  of  the  same  opinion  as  your  Lord8hi{>  that 
the  pursuer's  acceptance  of  this  tender  has  come 
too  late. 

Mr  Ounningham  bad  iasaed  notes  of  his  award, 
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and  had  aho^m  in  them  the  amonnt  vhioh  he 
intended  to  allow  the  pnnaet.  Then  two  months 
after  the  referee  has  indicated  his  findings,  the 
pnrsner  claims  to  be  allowed  to  accept  a  tender 
made  by  the  defenders  some  months  prior  and 
before  ttie  reference  was  entered  into.  In  these 
cironmstances  I  think  the  acceptance  of  the 
tender  came  too  late.  I  am  also  of  opinion  that 
Mr  Oonningham  had  power  to  alter  his  findings 
np  to  the  time  that  the  report  was  given  np  by 
the  clerk  to  one  or  other  of  the  parties. 

LoBD  Adam — I  concur. 

The  Oonrt  recalled  the  interlocntor  of  the  Lord 
Ordinary,  fonnd  that  the  pnrsner  was  not  entitled 
by  his  minnte  of  20th  October  1886  to  accept  the 
tender  made  by  the  defenders  by  their  minnte 
dated  22d  May  1886,  and  remitted  to  the  Lord 
Ordinary  to  proceed  in  the  canse. 

hansel  for  Porsner— Low — Dnndas.  Agents 
— Dnndas  &  Wilson,  O.S. 

C!onnsel  for  Defenders— D.-F.  Balfour,  Q.O. — 
Onthrie.    Agents— Faterson,    Cameron   &  Co., 

a8.a 


Saturday,  December  5. 

FIRST    DIVISION. 

[Lord  Lee,  Ordinary. 
DOWNIE  V.  BLACK. 

Proof— Evidence — Innominate    Contract— Proof 
pront  de  jnre. 

In  an  action  of  damages  for  verbal  slander 
the  defender  averred  that  his  agent  and  the 
pursuer's  had,  acting  on  special  authority 
received  from  their  respective  clients,  entered 
into  an  agreement  by  which  the  person  who 
had  infprmed  the  defender  of  the  subject- 
matter  of  the  slander  was  disclosed  to  the 
pniBuer  on  condition  that  he  should  take  no 
proceedings  against  the  defender.    HM  that 
this  agreement  could  be  proved  proul  de  jure. 
In  June  1885  the  Sev.  John  Downie,  B.D.,  raised 
an  action  of  damages  for  slander  against  the 
Bev.  Duncan  Black,  minister  of  Eilmory,  Arran. 
The  Lord  Ordinary  (Ln)  on  8d  November  1886 
approved  of  three  issues  for  the  trial  of  the  case, 
the  first  of  which  sufficiently  indicates  the  subject- 
matter  of  the  alleged  slander,  which  waa  said  to 
have  been  uttered  when    the   pnrsner  was   a 
candidate  for  a  vacant  parish,  and  was  in  these 
terms — "Whether,  in  or  about  the  month  of 
May  or  June  1881,  in  or  near  the  manse  of  EU- 
mory,  Arran,  or  the  house  then  inhabited  by 
\raiiam  Tod,  farmer,  Olenree,  Arran,  the  de- 
fender falsely  and  calumniously  stated  to  the  said 
William  Tod  that  the  pursuer  had  on  one  occasion 
received  some  money  by  mistake  from  a  shop- 
keeper in  Eilmartin,  and  that  after  allowing  a 
considerable  time  to  elapse  he  had  gone  to  the 
Rev.  Mr  Blair  to  ask  his  advice  as  to  what  he 
should  do  with  the  money,  whether  to  keep  it  or 
return  it  to  the  shopkeeper,  adding,   'that  an 
honest  man  did  not  need  to  ask  anybody's  advice 
in  a  matter  of  that  kind,  bnt  would  return  what 
did  not  bdong  to  him  without  fee  or  reward,'  or 
did  falsely  and  caluuinionsly  make  statements  or 


use  words  to  the  like  effect,  meaning  thereby  that 
the  pursuer  knew  from  whom  he  had  got  the 
change  by  mistake,  and  that  he  bad  dishcmestly 
intended  to  retain  the  money,  to  the  loss,  injury, 
and  damage  of  the  pnrsuer?" 

The  Lord  Ordinary  also  repelled  the  defender's 
second  plea-in-law,  which  was — "The  pnrsner 
having  got  the  name  of  the  defender's  informant 
on  the  condition  that  no  proceedings  would  be 
taken  against  the  defender,  is  barred  from  insist- 
ing in  &e  present  action,"  holding  that  the  de- 
fender's statements  in  support  of  it  were  not 
relevant  and  sufficient.  The  statement  on  whi<di 
that  plea  was  founded  was — "  Explained  that 
prior  to  the  raising  of  the  present  action  the 
pursuer  asked  the  defender  to  disclose  the  name 
of  his  informant,  on  the  understanding  and  con- 
dition that  if  he  did  so  no  proceedings  would  be 
taken  against  the  defender.  The  defender  gave 
the  name  of  his  informant  on  that  condition." 

The  defender  proposed  a  counter  issne  in  the 
following  terms,  which  was  disallowed  by  the 
Lord  Ordinary — "Whether  the  punuer  agreed 
with  the  defender  not  to  take  proceedings  against 
him  if  he  disclosed  the  name  of  his  informant  ? 
and  Whether  the  defender  did  not  prior  to  the 
raising  of  the  present  action  disokwe  his  in- 
formant?" 

The  defender  reclaimed. 

The  following  letters  were  founded  on  in  tbe 
Inner  House :  —Pursuer's  agent  to  defender,  dated 
81st  Decemberl884:— "Sir,— I  am  instmoted  by 
the  Bev.  John  Downie,  Dalhousie  Street,  to  write 
you  about  a/ama  which  was  raised  against  him  in 
1882,  and  which  is  being  still  circulated  to  bis  pre- 
judice and  annoyance.  Mr  Downie  has  already 
been  in  oommnnioalion  with  yon  upon  this  snbjeot, 
and  he  has  handed  me  your  letter,  in  which  yoa 
acknowledge  that  you  told  the  false  and  milioions 
story  (which  I  do  not  care  at  present  to  repeat)  to 
a  gentleman  in  confidence.  He  has  also  handed 
me  your  letter  to  Mr  Peter  Downie,  in  which  yoa 
make  the  same  acknowledgment;  and  I  have  alao 
got  a  letter  from  Mr  William  Todd,  in  which  be 
states  he  got  the  same  story  from  yoa.  I  haTe 
other  evidence  before  me  that  the  story  was  told 
by  you,  and  I  cannot  trace  the  origin  of  it  to  any 
other  person.  I  have  therefore  to  request  thet 
you  wUl  either  acknowledge  that  yoa  originated 
the  story,  and  now  agree  to  withdraw  it,  or  giTe 
your  author ;  at  least  I  think  it  right  to  give  yon 
the  opportunity  of  clearing  yourself  if  you  can. 
Unless  I  hear  from  you  within  four  days  from 
this  date,  giving  the  name  and  address  of  yonr 
informant,  if  such  there  be,  I  am  instructed  to 
raise  an  action  in  the  Oonrt  of  Session  againa* 
yon,  to  compel  a  retractation  and  palinode,  and 
make  claim  for  tolaUum.  At  this  diatanoe  of 
time  I  would  not  have  advised  Mr  Downie  to 
trouble  himself  about  this  matter,  but  as  the 
fama  has  not  died  out,  and  is  constantly  croppinK 
up  to  his  great  hurt  and  annoyance,  he  is,  I 
think,  fairly  justified  in  putting  the  fama  to 
silence  by  proceedings  in  Oonrt."  Defender's 
agent  to  pursuer's  agent,  dated  9th  Jannstfy 
1886: — "Dear  Sir, — fii  answer  to  yonr  letter 
to  the  Bev.  Mr  BUck,  Kilmoiy,  Arran,  I 
beg  to  say  that  he  got  the  story  referred 
to  in  the  Bev.  Mr  Blair's  house  in  Olasgow." 
Pursuer's  agent  to  defender's  agent,  dated 
10th  January  1886:  — Dear  Sir, — I  am  faT. 
onred  with  your  letter  of  yesterday,  whid  i 
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moat  Bay  ia  rery  nnsatisf  aotoiy ;  more  eapeoially 
as  I  told  yon  verbally  that  before  Ur  Downie 
ooold  relieTe  Mr  Blaok  of  the  lesponaibility  which 
he  has  incurred  by  oircnlating  the  false  oalnmny, 
he  would  not  only  require  to  tell  where  he  heard 
the  story  bat  from  whom  he  heard  it.  To  say 
that  he  heard  it  in  Mr  Blair's  house  is  a  mere 
OTarion,  and  onless  I  hear  from  yon  on  Monday, 
giving  Ae  name  of  Mr  Black's  informant,  I  shall 
parley  no  longer  with  the  matter,  bat  forward 
the  papers  to  Edinborgh,  and  hold  Mr  Blaok  the 
acknowledged  anthor  of  the  fama.  Defend^'s 
agent  to  porsaer's  agent,  dated  12th  January 
1885: — "  Dear  Sir, — I  hare  yoar  letter  of  Satur- 
day. Mr  Blaok  had,  of  course,  the  story  from 
Mr  Blair.  Your  client  knows  all  about  the 
matter,  and  my  last  letter  to  you,  instead  of 
being  an  evasion,  was  ample  information  for 
him." 

After  argument  upon  the  relevancy  of  the  de- 
fender's statements  he  proposed  by  minute  to 
amend  his  defences  by  stating — "  Explained  that 
on  or  about  81st  December  1884  the  porsaer's 
agent,  Mr  Fraser,  writer,  Glasgow,  wrote  and  for- 
warded, on  behalf  of  the  pnrsoer,  a  letter  to  the 
defender,  in  which,  after  referring  to  the  circula- 
tion by  the  defender  of  the  statements  complained 
of,  he  requested  that  the  defender  should  either 
ai^owledge  that  he  originated  the  story,  and 
should  agree  to  withdraw  it,  or  give  his  anthor,  and 
also  stated  that  unless  the  defender  within  four 
days  gave  the  name  and  address  of  his  informant 
an  action  would  be  raised  against  him.  The  de- 
fender thereupon  instructed  Mr  Douglas,  writer, 
Glasgow,  his  agent,  to  state  to  the  pursuer's  agent 
that  he  had  got  the  whole  of  the  statements  com- 
plained of  from  the  Rev  Robert  Blair,  minister 
of  the  parish  of  Oambuslang.  Thereafter  the 
said  agents  for  the  parties  met  together  in  Glas- 
gow on  or  about  the  9th  January  1885,  when  it 
was  agreed  between  tham,  as  acting  for  and 
authoriaed  by  their  respective  clients,  that  the 
pursuer  would  not  raise  any  action  or  take  any 
proceedings  against  the  defender  provided  he 
gave  the  name  of  his  informant.  In  terms  of 
that  agreement  the  defender's  agent  gave  the 
pmsner's  agent  the  name  of  the  defender's  in- 
formant, viz.,  the  said  Reverend  Robert  Blair. 
The  letters  relative  to  the  said  agreement  are 
produced  and  founded  on.  The  pursuer's  agent 
was  specially  authorised  by  the  pursuer  to  make 
the  said  agreement,  and  the  pursuer  approved  of 
it  after  it  had  been  made.  The  story  told  by  Mr 
Blair  to  the  defender,  and  which  was  told  by  him 
to  the  defender  in  Mr  Blair's  house  in  Glasgow, 
in  or  about  the  year  1878,  was,  that  the  pursuer 
had  on  one  occasion  received  a  £5  note  by  mis- 
take from  a  shopkeeper  in  Kilmartin,  and  that 
he  had  oome  to  Mr  Blair  for  advice  as  to  what  he 
should  do  with  the  money,  and  that  Mr  Blair  had 
replied  to  him  that  he  oaght  to  have  returned 
the  money  at  once.  At  the  same  time,  BIr  Blair 
added  to  the  defender,  that  an  honest  man  shoald 
have  known  what  to  do  with  the  money.  Mr 
Blair  also  stated  to  the  defender  that  in  con- 
sequence of  the  pursuer's  conduct  with  reference 
to  that  money  he  could  not  recommend  him  to  a 
pwriah." 

^e  pursuer  argued  that  the  agreement  set 
forth  in  the  minute  must  be  proved  by  writ  or 
oath,  being  an  innominate  conteaot.  It  was  one 
wUoh  did  not  fall  under  the  general  mandate  to 


an  agent,  and  was  of  so  unusual  a  nature  that  a 
proof  frovt  d«  jure  ought  not  to  be  allowed. — 
White  V.  Arthur,  June  4,  1864,  2  Maoph.  1164  ; 
Forbes  v.  Oaird,  July  20,  1877,  4  a  1141 ;  Enk. 
Inst  iv.  2,  20. 

At  advising — 

Loan  PBmDBNT— It  does  not  appear  to  me 
that  there  is  anything  uncommon  or  unusual 
about  the  arrangement  here  entered  into.  It 
may  not  be  a  nominate  contraot  in  the  ordinary 
sense  of  that  term,  though  perhaps  it  might  be 
held  to  fall  under  the  head  of  compromise,  but 
so  far  as  I  can  see  it  is  a  contract  which  can 
be  proved  by  parole  evidence  in  the  ordinary  way, 
and  if  it  is  incompetent  so  to  prove  it,  it  cannot 
be  proved  at  all,  for  the  parties  to  the  action  are 
not  the  people  who  actually  made  it.  1  think, 
however,  that  it  is  quite  competent  to  prove  the 
agreement  by  proof  prout  ie  jure.  As  for  the 
instructions  upon  which  the  agents  acted,  that  is 
simply  mandate,  and  can  certainly  be  proved  by 
parole  evidence. 

I  agree  with  the  parties  in  thi^jlring  that  as 
parole  evidence  is  to  be  allowed,  a  separate  proof 
on  this  matter  should  be  aUowed,  and  that 
there  is  no  need  of  sending  this  part  of  the  case 
to  a  jury. 

Jjokd  Mras  concurred. 

Loan  SaufD— I  think  the  role  applicable  to  the 
question  before  us  is  well  stated  by  Lord  Deas  in 
the  case  of  Forbe$  v.  Cain,  July  20,  1877,  4  R. 
1141,  where  he  says — "There  is  no  such  rule  as 
that  no  innominate  contraot  can  be  proved  except 
by  writ  or  oath.  Bat  it  may  be  stated  to  be  a 
rule  that  a  contract  of  an  unusual  or  anomalous 
nature  can  be  proved  only  by  writ  or  oath."  I 
think  the  rubric  of  that  case  states  precisely  what 
I  consider  ;to  be  the  law  on  the  point — "The 
proof  of  an  innominate  contract  is  not  restricted 
to  writ  or  oath  unless  the  stipolations  are  of  an 
unusual  and  extraordinary  character."  If  we 
were  to  hold  otherwise  it  would  lead  to  this  re- 
sult, that  unless  the  bargain  could  be  classed 
under  the  head  of  sale,  barter,  loan,  or  some 
saoh  well-known  contraot,  parole  evidence  on  the 
subject  would  be  inadmissible,  and  looking  to  the 
various  contracts  which  are  daily  entered  into  in 
the  way  of  business,  that  would  be  a  very  anomal- 
ous state  of  matters.  If  the  contract  is  of  a  very 
unusual  kind,  then  no  doubt  the  proof  must  be 
by  writ  or  oath  of  the  parties,  but  that  is  not  the 
state  of  the  case  here.  The  mandate  under  which 
the  agents  acted  can  certainly  be  proved  by  parole, 
and  I  cannot  see  that  the  agreement  into  which 
they  are  alleged  to  have  entered  for  their  prin- 
cipals is  in  any  sense  an  "  unusual  or  anomalous  " 
one. 

LoBD  AsAU  concurred. 

The  Court  allowed  the  defender's  minute  and 
the  pursuer's  answer  to  it  to  be  added  to  the 
record,  and  allowed  the  parties  a  proof  of  their 
averments  thus  added  to  the  record. 

Counsel  for  Pursuer — Comrie  Thomson — Sal- 
vesen.     Agent— Thomas  M'Nanght,  S.8.C. 

Counsel  for  Defender — D.-F.  Balfour,  Q.O. — 
M'Kechnie.     Agents — Gill  it,  Pringle,  W.S. 
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Saturday,  December  5. 

SECOND    DIVISION. 

[Sheriff  of  Perthshire. 
MARTIN  AND  ANOTHER  V.  HACDOUOALL'S 

TRUSTEES. 
Tru»t  —  EdueeUional    Trust  —  Bursary    "  For 
Btudenti  about  to  Enter  on  their  First  Session  " 
—  W?ieth,er  Contract  with  Competitor  is  formed 
by  Advertisement — Reparation. 

The  trustees  of  a  fund  for  prOTiding  bur- 
saries at  various  universities  advertised  for 
competition  certain  bursaries,  the  persons 
eligible  being  students  "  about  to  enter  on 
their  first  session,  and  who  shall  pass  the 
entrance  examination  for  students  who  begin 
their  course  with  the  classes  of  the  second 
year."     They  admitted  to  competition  and 
conferred  a  bursary  upon  a  student  who  had 
already  attended  college  for  one  session,  and 
was  about  to  enter  the  second  year.     A  com- 
petitor who  fnltilled  the  conditions  and  came 
next  to  this  person  in  the  competition,  com- 
plained that  the  bursary  had  been  wrongly  con- 
ferred upon  him.     Ildd  that  though  the  tms- 
tees  had  deviated  from  the  intention  they  ad- 
vertised, they  had  no  contract  with  any  compe- 
titor, and  had  committed  no  actionable  wrong. 
By  trust-disposition  and  settlement  dated  20th 
May  1883,  and  codicil   thereto  dated  6th  June 
1883,    Miss    Isabella   MaoDongaU,   of   29    King 
Street,  Perth,  directed   her  trustees,   the  Bev. 
WiUiam  Garmiobael  and  others,  after  the  fulfil- 
ment of  certain  other   purposes,  to  hold  the 
residue  of  her  means  and  estate  for  the  founda- 
tion of  certain  bursaries  to  students  bom  in  the 
county  of  Perth,  and  attending  the  classes  in  the 
Faculties  of  Arts  in  the  Universities  of  Edinburgh, 
Glasgow,  and  St  Andrews,  and  out  of  the  free 
annual  income  of  said  residue  "to  make  payment 
of  one  or  more  bursaries  of   such  amount   or 
amounts,  not  exceeding  £50  per  annum,  and  to 
be  tenable  for  such  period  or  periods,  not  exceed- 
ing three  years,  as  may  be  fixed  by  my  said  trus- 
tees. "    It  was  further  directed  that  the  said  bur- 
of  my  said  trustees  as  patrons  thereof,  and  shall 
saries  "shall  be  in  the  gift  and  appointment 
be  held  under  and  subject  to,  inter  alia,  the  con- 
ditions and  regulations  following  : — {First)  The 
said  bursaries  shall  be  conferred  on  students,  of 
whatever  religious  denomination,  after  such  com- 
plete examinations,  at  such  place  or  places,  and 
at  such  time  or  times  as  shall  seem  fit  and  proper 
to  my  trustees:  (^Seamd)  My  said  trustees  shall 
annually   appoint    three    individuals,    properly 
qualified,  to  superintend  the  examination  of  the 
students  for  bursaries,  and  to  report  upon  the 
qualifications  of  the  candidates,  and  to  pay  to  each 
of  these  examiners  a  suitable  fee  for  his  trouble, 
but  the  opinion  of  the  said  examiners  as  to  the 
qualifications  of  the  candidates  for  bursaries  shall 
be  subject  to  review  of  my  said  trustees." 

She  died  upon  12th  June  1883,  and  her  trus- 
tees entered  upon  the  management  of  bet 
trust-estate.  Acting  under  the  powers  con- 
ferred upon  them  in  regard  to  the  founda- 
tion and  payment  of  said  bursaries,  they  in 
July  1884  inserted  in  various  newspapers  an 
advertisement  stating  that  they  "are  to  offer, 
under  the  conditions  speoifled  in  her  deed  and 


settlement,  and  the  rules  and  regulations  made 
by  them  in  virtue  thereof,  to  students  attending 
the  classes  in  the  Faculty  of  Arts  in  the  Univer- 
sities of  Edinburgh,  Glasgow,  and  tit  Andrews 
for  the  session  1884-85,  with  a  view  to  gradua- 
tion, three  bursaries  of  £30  each,  tenable  for 
three  years,  to  students  about  to  enter  on  their 
first  session,  and  who  shall  pass  the  entrance 
examination  for  students  who  begin  their  course 
within  the  classes  of  the  second  year,  one  to  each 
of  said  Universities,  said  last-mentioned  bur- 
saries to  be  of  the  value  of  £33  for  the  second 
year  and  £37  for  the  third  year. "  The  advertise- 
ment further  stated  that  the  competition  would 
take  place  on  the  27th  September  1884,  and  after 
narrating  the  subjects  of  examination  for  the 
several  bursaries,  added,  "that  the  examination 
will  be  conducted  by  competent  examiners,  whose 
opinion  as  to  the  qualification  of  candidates  for 
bursaries  will  be  subject  to  the  review  of  the 
trustees,"  and  candidates  were  requested  to  give 
in  their  names  to  Mr  William  Ciochrane  Toong, 
agent  for  the  trustees. 

John  Howie  Martin,  Glasgow,  applied  to  Mr 
foung  to  enter  his  name  as  a  competitor  '  for  the 
MacDougall  Bursary  offered  to  first  year's  students 
at  Glasgow  University  for  session  1884-85.'  He 
was  accordingly  examined  on  27th  September  in 
terms  of  the  advertisement,  and  in  the  report  of 
the  examiners  the  names  of  the  first  three  candi- 
dates were  entered  in  the  following  order — 1st, 
William  John  Brough  ;  2d,  Arthur  D.  Miller ;  8d, 
John  Howie  Martin.  After  the  examination,  and 
as  the  result  of  the  oom petition,  the  bursary  for 
Glasgow  University  was  allotted  by  the  trustees 
to  Arthur  D.  Miller,  who  had  already  attended  a 
session  at  Glasgow  University,  and  was  about  to 
enter  on  his  second  year's  study  at  the  University. 
The  trustees  allotted  no  bursary  to  Martin,  but 
through  their  agent  wrote  to  him  inquiring 
whether,  in  the  event  of  their  conferring  upon 
him  the  bursary  at  St  Andrews  University  he 
would  attend  that  University.  In  his  reply  he 
declined  to  attend  the  University  at  St  Andrews, 
and  claimed  to  be  entitled,  as  the  result  of  the 
competition,  and  of  his  being  second  highest  of 
the  first  year  students  competing,  to  be  appointed 
to  the  bursary  which  had  been  allotted  to  Millar. 

MarUn  raised  this  action,  with  consent  and 
concurrence  of  his  father  John  Martin,  against  the 
trustees  for  the  sum  of  £30,  the  amount  of  the 
bursary,  as  the  loss  and  damage  he  had  sustained 
from  their  having,  in  breach  of  the  contract 
entered  into  between  them  through  the  medium 
of  the  advertisement  and  rules  and  actings  of  the 
parties,  bestowed  the  bursary  on  Miller. 

He  averred— "(Oond.  5)  The  said  Arthur  D. 
Miller  was  not  a  'first  year's  student  who  had 
passed  the  entrance  examination  for  students  who 
begin  their  course  with  the  classes  of  the  second 
year,'  but  was  a  second  year's  student,  having 
attended  Glasgow  University  during  the  session 
1888-84.  When  entering  that  University  at  the 
commencement  of  the  session  he  passed  the 
entrance  examination  for  students  who  begin 
their  course  with  the  classes  of  the  second  year. 
The  said  Arthur  D.  Miller  should  not  therefore 
have  been  allowed  to  compete  with  the  said  pur- 
suer and  other  first  year's  students."  In  Cond.  7 
he  averred  that  he  possessed  all  the  qualifications 
for  first  year's  students  stipulated  for  under  the 
advertisement,  miss,  and  regulations. 
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The  defendeis  stated — "The  defenders  having 
made  it  a  condition  of  said  competition  for 
said  bursaries,  payable  to  students  aboat  to 
enter  on  their  first  session,  that  said  bnrsaries 
Bhoold  only  be  conferred  in  the  event  of  the 
candidates  passing  the  entrance  examination  for 
etadents  who  begin  their  coarse  with  the  classes 
of  the  second  year,  and  as  the  competition  was 
thns  practically  confined  to  candidates  prepared 
to  enter  into  the  classes  of  the  second  year,  the 
defenders  agreed  to  admit  to  said  competition  for 
said  bursaries  candidates  about  to  enter  the  classes 
of  the  second  year,  although  they  had  already 
attended  the  classes  for  one  year.  The  subjects  of 
examination  at  the  competition  for  said  bursaries 
for  first  year's  students  were  prepared  for  students 
about  to  enter  the  classes  of  the  second  year." 

The  pursuers  pleaded — "(1)  The  said  pursuer 
having  fairly  gained  said  second  prize,  advertised 
as  aforesaid  by  the  defenders,  ought  to  have  re- 
ceived payment  of  the  same  from  the  defenders, 
and  should  now  obtain  decree  as  prayed  for.  (2) 
Said  bursary  having  been  bestowed  by  the  de- 
fenders as  aforesaid  upon  the  said  Arthur  D. 
Miller,  although  he  was  not  entitled  thereto,  and 
in  breach  of  contract  as  before  set  forth,  the 
pursuer  is  entitled  to  be  compensated  for  having 
beeo  deprived  thereof,  and  decree  ought  there- 
fore to  pass  in  iiis  favour,  as  prayed  for  in  the 
petition,  with  expenses." 

The  defenders  pleaded,  inter  aiia — "(l)The  de- 
fenders having,  in  the  exercise  of  the  powers  con- 
ferred upon  them  by  the  said  trust-disposition  and 
deed  of  settlement  of  the  said  deceased  Isabella 
MacDougall,  appointed  the  said  Arthur  D.  Miller  to 
the  bnisary  to  students  attending  Glasgow  TTni- 
▼eisity,  the  amount  of  which  is  sued  for,  the  pnr- 
saer  the  said  John  Howie  Martin  has  neither  title 
nor  interest  to  insist  in  the  present  action." 
Tfaey  also  pleaded  that  they  having  the  sole  power 
of  appointment  it  was  incompetent  for  any  Court 
to  appoint  the  pursuer  to  the  disputed  bursary 
or  oidain  them  to  pay  him  the  amount  thereof. 

The  Sheriff-Substitute  (GaAaAuz)  pronounced 
this  interlocutor — [After  findings  in  fact  from 
vMeh  the  above  narrative  i»  in  tujxtanee  taken^ — 
.  "  Finds  in  point  of  law  that  the  defenders,  in 
refusing  to  appoint  the  first-named  pursuer  to  bold 
the  bursary  in  question,  have  not  acted  in  breach 
of  any  contract  entered  into  between  them,  as 
Jfiss  MacDougall'g  trustees,  and  the  said  pursuer, 
or  specially  in  breach  of  any  obligation  under- 
taken by  them  to  said  pursuer  in  the  advertise- 
ment and  regulations  and  conditions  of  the  com- 
petition for  said  bursary :  Therefore  assoilzies 
the  defenders  from  the  conclusions  of  the  action, 
ftc 

"Sou.  — .  .  ■  The  ground  on  which  the 
paisoer's  claim  is  founded  is,  that  in  terms  of  the 
advertisement  in  wliich  the  defenders  announced 
that  •  competition  for  the  MacDougall  bursaries 
would  take  place,  and  according  to  which 
candidates  were  invited  to  compete,  they  bound 
tbemaelves  to  conduct  the  examination  under 
conditions  which  excluded  the  candidate  to  whom 
the  bursary  in  question  was  awarded,  and  entitled 
the  said  pursuer  to  obtain  the  appointment  to  it. 
I  do  not  think  that  a  reference  to  the  terms  of 
tbe  advertisement,  and  the  conditions  and  regula- 
tions nnder  which  the  competition  for  the  bursary 
was  annoanced,  shews  that  the  defenders  in  not 
appointing  the  pursuer  were  guilty  of  a  breach 


of  contract  with  him,  or  broke  any  of  their 
obligations  to  him  as  Miss  MacDongall's  trustees. 
The  special  allegation  made  against  them  is  that, 
having  announced  tha't  the  competition  for  the 
said  bursary  was  to  be  limited  to  students  of  the 
Universities  of  Edinburgh,  Glasgow,  and  St 
Andrews  entering  upon  their  first  year's  session, 
they  notwithstanding  allowed  a  student  to  com- 
pete who  was  not  entering  on  his  first  year's 
session,  and  wrongously  preferred  and  appointed 
him  to  hold  a  bursary,  to  which  the  pursuer,  as 
having  been  a  duly  qualified  candidate,  and  as 
having  ranked  next  in  order  in  the  result  of  the 
examination  in  the  competition,  claims  he  ought 
to  have  been  appointed.  Whether  the  party 
appointed  by  the  defenders  to  the  bursary  in 
question  is  now  in  rightful,  possession  of  it  or 
not  is  not  the  question  now  at  issue.  He  may 
possibly  be  in  legal  possession,  and  the  pursuers 
still  have  a  claim  against  the  defenders,  as  not 
having  fulfilled  their  obligations  to  him  in  invit- 
ing him  to  become  a  candidate  according  to  the 
terms  of  their  advertisement,  and  allowing  him 
to  take  part  in  the  competition  for  the  bursary. 
The  question  here  is  not  as  to  the  right  of  the 
pursuer's  opponent,  but  as  to  his  own  claim 
against  the  defenders'  alleged  injustice,  and 
whether  they,  in  their  refusal  to  appoint  him  to 
the  bursary,  broke  the  terms  of  their  agreement 
with  him,  and  are  therefore  liable  for  reparation 
of  the  wrong  committed.  Assuming  that  the 
defenders  admitted  as  a  competitor  for  the  bur- 
sary a  candidate  who  did  not  fulfil  the  conditions 
required  in  their  advertisement,  and  that  they 
notwithstanding  appointed  him  to  the  bursary 
to  which  pursuer  alleges  be  was  entitled  to  be 
appointed,  that  does  not  establish  his  right  to 
the  compensation  he  claims.  He  must  shew  that 
the  defenders  had  come  under  an  obligation 
which  entitled  him  to  claim  the  bursary,  and  that 
the  defenders  in  refusing  to  appoint  him  to  it 
were  guilty  of  a  breach  of  the  contract  which 
they  had  entered  into  with  him.  In  determining 
whether  this  is  the  case  it  is  necessary  in  the 
first  place  to  consider  what  occurred  at  the  oom- 
.  petition,  and  whether  in  the  circumstances  the 
defenders  are  to  be  held  as  bound,  in  fulfilment 
of  an  obligation  to  the  said  pursuer,  to  appoint 
him  to  the  bursary.  At  the  examination  in  the 
competition  the  pursuer  admittedly  obtained  the 
third  place,  the  competitor  immediately  above 
him  being  the  party  whose  qnalifioations  to  com- 
pete are  alleged,  and  may  I  think  justly  be 
considered,  to  have  been  defective.  But  though 
such  was  the  case,  it  does  not  therefore  follow 
that  under  the  terms  of  the  advertisement  and 
conditions  of  the  competition  the  pursuer  there- 
by acquired  a  legal  claim  to  be  appointed  to  the 
bursary  in  question.  A  reference  to  the  condi- 
tions of  Miss  MacDongall's  trust-deed,  and  to  the 
regulations  made  by  the  trustees  under  the  powers 
therein  conferred  upon  them,  and  which  regula- 
tions are  specially  referred  to  in  the  advertise- 
ment, shews  that  the  defenders  did  not  under- 
take that  the  result  of  the  examination  at  the 
competition  was  to  be  held  as  necessarily  decisive 
of  the  appointment  to  be  made,  but  that  the 
trustees  reserved  to  themselves  a  delectus  personal, 
nnder  which  a  competitor  who  had  been  suc- 
cessful .  in  the  examination  might  nevertheless 
be  refused  the  appointment  to  the  bursary  to 
which,  if  his  place  in  the  examination  was  to  b^ 
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taken  as  establishing  his  right,  he  would  hare 
been  entitled.  In  the  oonditions  of  the  competi- 
tion it  is  stated  '  that  the  opinions  of  the  examin- 
ers as  to  the  qualifications  of  candidates  for  bur- 
saries will  be  subject  to  review  of  the  trustees.' 
The  question  which  arises  is,  what  is  the  meaning 
of,  and  the  effect  that  ought  to  be  given  to,  this 
reservation  of  a  power  of  review  to  the  trustees  ? 
Is  it  merely  a  power  of  reviewing  the  opinions  of 
the  examiners  as  to  the  place  to  be  assigned  to 
each  of  the  competitors  as  determined  by  the 
result  of  the  examination,  that  result  being  held 
decisive  as  to  the  appointments  to  be  made  to  the 
bursaries  competed  for;  or  is  it  a  reservation  of 
more  extensive  application,  and  one  having  refer- 
ence generally  to  the  qualifications  of  the  com- 
petitors for  the  appointments,  not  only  as  brought 
out  by  the  results  of  the  examination,  but 
according  to  the  opinions  of  the  trustees  them- 
selves, acting  as  patrons  of  the  bursaries  under 
Uiss  MacDongall's  deed?  I  think  that  the  reser- 
vation, though  not  very  distinctly  expressed  and 
stated  in  such  terms  as  might  be  deceptive  to  the 
competitors,  must  be  held  to  have  legally  the 
more  general  applioation,  and  thus  to  afford  a 
sufBcient  legal  answer  to  the  pursuer's  claim.  A 
reserved  power  on  the  part  of  the  trustees  to 
review  the  examiners'  opinions  as  to  the  qualifi- 
cations of  the  competitors  must,  I  think,  be  taken 
as  meaning  a  power  reserved  to  the  trustees,  if 
they  think  fit,  to  set  aside  these  opinions,  and  to 
decide  for  themselves  as  to  the  competitors' 
qnalifioations,  and  thus  to  determine  the  appoint- 
ment to  be  made  not  merely  by  a  consideration 
of  the  competitor's  place  in  the  examination,  but 
according  to  their  own  judgment,  as  patrons,  of 
his  fitness  for  the  appoinbnent.  According  to 
this  reserved  power,  it  would  appear  that  even  if 
the  pursuer  had  stood  first  in  the  examination,  be 
did  not  thereby  acquire  a  legal  right,  however 
strong  might  be  his  moral  claim,  to  be  appointed 
to  any  bursary.  It  is  this  delectus  pertonm  re- 
served to  the  trustees  that  furnishes  an  answer  to 
the  pursuer's  claim.  If  it  could  have  been  held 
that,  on  the  ground  of  the  appointment  of  a  non- 
qualified competitor  by  the  trustees,  and  of  the 
pursuer's  own  sufficient  qnaliBcations,  as  tested 
at  the  examination,  that  he  had  thereby  acquired 
a  right  to  the  bursary  in  question,  the  action  of 
tiie  trustees  in  refusing  to  give  him  the  bursary 
which  they  had  conferred  on  another  unqualified 
competitor,  would  have  enabled  him  to  plead  a 
breach  of  contract  by  the  trustees,  and  to  claim 
compensation  for  not  being  appointed  to  the  bur- 
sary ;  for  whatever  may  be  the  true  view  as  to 
the  validity  of  the  appointment  made  by  the 
trustees  to  the  bursary,  there  can  be  no  doubt 
that  Uie  admission  of  the  candidate  Miller  to  the 
competition  was  not  consistent  with  its  con- 
ditions as  announced  in  the  advertisement  of  the 
defenders  as  Miss  MacDougall's  trustees.  The 
objection  to  giving  effect  to  the  pursuer's  claim 
is,  that  the  injury  which  the  pursuer  alleges  he 
has  sustained  through  not  receiving  the  appoint- 
ment in  question  was  not  necessarily  a  con- 
sequence of  Miller's  appointment ;  for  even  if 
l^er  had  not  been  appointed,  the  trustees  were 
not  bound  to  appoint  the  pursuer,  and  unless  he 
can  show  that  tiie  trustees  had  come  under  an 
obligation  which  entitled  him  in  the  circum- 
stances to  obtain  the  appointment,  it  cannot  be 
Iwld  that,  on  the  ground  of  the  trustees'  breach 


of  contract  in  appointing  Miller,  the  pursuer  is 
now  entitled  to  compensation  for  not  getting  the 
bursary.  Thus,  though  I  feel  that  the  pursuer 
may  have  reasonable  ground  of  complaint  against 
the  defenders'  proceedings,  I  cannot  hold  that  he 
has  in  the  present  process  established  any  legal 
claim  for  compensation  in  consequence  of  injury 
sustained  through  the  actings  of  the  defenders  as 
Miss  M'Dougall's  trustees." 

The  pursuers  appealed,  and  argued — There 
was  a  breach  of  contract  on  the  defenders'  part 
in  their  admitting  to  the  competition  one  who 
had  not  the  requisite  qualifications.  Their  adver- 
tisement W88  precise  in  its  terms.  It  fell  to  be 
construed  literally,  because  it  had  induced  the 
minor  pursuer  to  enter  as  a  competitor. 

The  defenders  replied  —  In  order  to  succeed 
the  pursuer  must  establish  (1)  that  he  had  a 
title  to  any  of  the  bursaries,  and  (2)  that  he  had 
a  title  to  this  particular  bursaxy.  'This  he  oonid 
not  do.  The  clause  as  the  power  of  review  re- 
served by  the  trustees  as  to  a  competitor's 
qualifications  gave  the  defenders  a  right  to  take 
up  the  position  they  did.  They  would  have  had 
a  right  to  disregard  the  examiners'  report  alto- 
gether. 

Authority — Bamtay  v.  United  College  of  Bt 
Andrew,  June  28,  1860,  22  D.  1828,  aff.  June 
4,  1861,  28  D.  (H.L.)  8. 

At  advising — 

Loan  Yocua — Tins  is  a  somewhat  peculiar 
case.  It  is  an  action  of  damages  by  a  student  in 
the  College  of  Olasgow  against  the  trustees  of  a 
benevolent  lady  deceased  who  left  money  in 
their  hands  with  instructions  to  apply  it  to  the 
foundation  of  bursaries  for  the  benefit  of  stud- 
ents from  Perth  attending  the  Colleges  of  Edin- 
burgh, Olasgow,  and  St  Andrews.  The  gronnd 
of  action  is,  that  the  trustees  having  advertised 
for  competition  certain  bursaries  which  they  had 
founded  out  of  the  trust  money,  and  the  pursuer 
having  competed  accordingly,  he  was  deprived 
of  a  bursary  in  consequence  of  its  having  been 
given  to  one  who,  according  to  the  terms  of  the 
advertisement  and  invitation,  ought  not  to  have 
beenadmittedtothecompetitionatalL  Theadver- 
tisement  and  invitation  to  compete  set  forth  that 
the  trustees  were  to  offer  for  oompetitionnnder  the 
oonditions  specified  in  the  trust-disposition  and 
the  rules  and  regulations  which  they  bad.  made 
in  virtue  thereof,  "to  students  attending  the 
classes  in  the  FacUty  of  Arts  in  the  Universities 
of  Edinburgh,  Glasgow,  and  Bt  Andrews,  for  the 
session  1884-85,  with  a  view  to  graduation,  nine 
bursaries,  of  the  aggregate  value  of  £800,  viz. — 
Three  of  £37  each,  tenable  for  one  year,  to 
students  about  to  enter  on  the  fourth  session  of 
their  academic  course,  one  to  each  of  said  uni- 
versities ;  three  of  £88  each,  tenable  for  two 
years,  and  of  the  value  of  £37  for  Uie  second 
year,  to  students  about  to  enter  on  their  third 
session,  one  to  each  of  said  universities ;  and 
three  of  £80  each,  tenable  for  three  years,  to 
students  about  to  enter  on  their  first  session, 
and  who  shall  pass  the  entrance  examination  for 
students  who  begin  their  course  with  the  classes 
of  the  second  year,  one  to  each  of  said  univer- 
sities— said  last-mentioned  bursaries  to  be  of  the 
value  of  £88  for  the  second  year  and  £87  for  the 
third  year."  Now,  that  is  a  very  distinct  adver- 
tisement, and  a  distinct  invitation  to  young  men 
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to  oom«  forward  and  oompete.    The  pnrBuer  aaya 
that  he  was  about  to  enter  on  his  first  session  at 
the  Oollege  of  Glasgow,  bat  was  prepared  to  pass 
the  entrance  examination  for  students  who  begin 
their  ooarse  with  the  classes  of  the  second  year— 
that  is  to  say,  as  I  understand  it,  he  was  prepared 
to  take  a  three  years'  course  instead  of  a  four 
years'  course,  the  condition  of  the  shorter  course 
being  the  passing  of  a  certain  examination  which 
isthoQght  to  be  sufficient  to  show  that  the  student 
is  so  advanced  in  his  stndies  as  to  be  entitled  to 
thai  privilege.    Now,  the  advertisement  being  in 
the  farms  I  have  read,  it  is  not  disputed  that  a 
yonng  man  was  admitted  to  the  competition  who 
bad  already  attended    for  one   session  at  the 
Cdlege  of  Olasgow,  and  consequently  was  not  one 
of  those  who,  in  the  language  of  the  advertise- 
ment, were  ' '  about  to  enter  on  their  first  sessioo, " 
but  was   about  to  enter  on  his  second  session. 
The  explanation  which  the  trustees  give  is  that 
it  appeared  to  them  that  if  a  student  was  prepared 
to  pass  the  entrance  examination — which  they 
say  the  stadent  in  question  was — it  did  not  signify 
whether  he  bad  acquired  his  qualification  to  pass 
that  examination  by  attending  for  the  previous 
year  at  college  or  by  continuing  for  a  year  longer 
at  school — that  the  material  fact  was  his  fitness 
to  pass  tlie  examination.     Now,   I  understand 
that  explanation — it  is  not  unintelligible — but  I 
am  lorry  to  say  that  I  can  say  no  more.     It  is 
plainly  at  variance  with  precise  and  clear  adver- 
tisement  And  invitation   to  students  about  to 
enter  on  their  first  session  to  come  forward  and 
oompete  for  the  bursaries,  and  I  must  regret  that 
the  trustees  should  have  thought  fit  to  depart 
from  the  terms  of  their  own  advertisement  and 
invitation.     I  do  not  doubt  for  a  moment  that 
they  intended  to  act  in  perfect  good  faith,  and 
iiMM»ning  to  exercise  a  reasonable  judgment,  but 
it  is  a  pity  that  they  did  not  put  into  the  adver- 
tisement an  intimation  that  they  at  all  events 
reserved  to  themselves  the  right  to  admit  to  com- 
petition students  of  the  second  or  of  any  year  if 
they  thonght  that  proper. 

I  say  no  more,  however,  on  this  topic,  Bnt 
what  we  have  to  consider  is,  whether  the  trustees 
by  exercising  their  judgment  and  discretion  as 
they  did,  and  admitting  to  competition  a  student 
about  to  enter  on  his  second  year,  did  an  aotion- 
aUe  wrong  to  the  other  competitors ;  and  my 
oinnimi  is  that  they  did  not.  It  is  not  said  that 
they  were  violating  their  trust  in  any  way — that 
they  were  acting  contrary  to  the  terms  of  the 
tnist.deed,  and  therefore  Uie  case  appears  to  me 
in  no  respect  distingnishable  from  that  of  a 
benevolent  individual  who  was  a  benefactor  of 
looming  and  of  students  prosecuting  their 
stndiea,  issuing  a  similar  invitation  and  advertise- 
ment, and  then  in  the  exercise  of  his  discretion 
admitting  a  young  man  whom  he  thought  favour- 
ably of,  thoi4^  he  did  not  comply  with  the  terms 
of  the  advertisement  by  which  the  competitors 
were  invited  to  present  themselves.  I  think  it 
would  be  a  pity  if  anyone  were  to  exercise  his 
discretion  in  that  way  and  so  disappoint  others, 
but  I  am  not  prepared  to  hold  that  he  would  by 
so  doing  commit  an  actionable  wrong.  I  greatly 
zegiet  the  case  of  this  young  man  if  he  has  really 
suffered  any  prejudice,  which  he  may  have  done, 
eoming  forward  with  some  labour,  I  suppose, 
and  experiencing  almost  necessarily  some  anxiety, 
and  then  being  ousted  from  the  reward  of  his 
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success — for  he  apjjcars  to  have  been  Bucoessful 
— by  the  superior  skill  of  one  who  had  been  at 
the  University  before  ;  but  while  regretting  that 
greatly,  I  am  unable  to  hold  that  there  was  any 
contract  between  him  and  the  trustees  in  respect 
of  which  it  can  be  recognised  as  a  wrong  against 
him  which  would  found  an  action  of  damages  at 
his  instance  that  the  trustees  have  thonght  fit  so 
to  act. 

Upon  these  grounds,  which  are  substantially 
the  grounds  of  the  Sheriff-Substitute,  I  think 
our  proper  course  is  to  dismiss  the  appeal, 
but  in  respect  of  the  whole  circumstances — the 
very  special  circumstances — of  the  case  I  should 
propose  to  your  Lordships  that  we  should  make 
this  variation  on  the  judgment  of  the  Sheriff. 
Substitute — namely,  to  reoal  his  finding  in 
regard  to  expenses,  and  to  dismiss  the  action 
without  expenses  to  either  party  either  in  the 
Sheriff  Oourt  or  here. 

LoBD  Obuobill — The  sum  sued  for  is  £80, 
and  this  is  claimed  as  damages  for  breach  of  an 
alleged  contract  said  to  have  been  concluded  be- 
tween the  minor  pursuer  and  the  defenders  rela- 
tive to  a  bursary  of  which  the  defenders  are 
patrons.  The  facts  of  the  case  are  these — [Hi* 
LorMip  narraUd  the  faeUi].  The  question  is, 
whether  the  Sheriff  has  misconstrued  the  legal 
import  of  the  materials  for  judgment,  and  as 
a  consequence  done  a  legal  wrong  when  in  place 
of  awarding'damages  to  the  porsaer  he  has  assoil- 
zied the  defenders  ? 

There  is  no  doubt  that  looking  simply  at  the 
words  of  the  advertisement  Miller  was  disquali- 
fied, though  it  is  not  difficult  to  see  how  the 
defenders  may  have  been  misled.  The  words 
used  in  the  report  by  the  examiners  were  that  the 
competition  was  between  "  students  about  to 
enter  classes  of  second  year. "  And  so  it  was,  for 
even  those  who  had  not  previously  been  at  the 
University  were,  according  to  the  conditions  of 
this  competition,  to  enter  the  second-class ;  or,  in 
other  words,  to  prove  by  their  entrance  examin- 
ation, their  fitness  to  be  received  as  students  for 
a  three  years'  curriculum.  The  words  used  by 
the  examiners,  however,  were  not  the  words  of 
the  advertisement ;  for  those  who  by  it  were 
invited  to  oompete  were  "students  about  to  enter 
on  their  first  session." 

The  disqualification  of  Miller  accordingly  has 
not  been  made  matter  of  controversy  between  the 
parties  ;  and  if  the  pursuer  could  as  matter  of 
contract  show  right  to  the  bursary  given  to  Miller, 
he  might  probably  be  entitled  to  the  reparation 
which  be  seeks.  But  this,  I  think,  has  not  been 
established.  A  bursary  of  £30  for  one  or  other 
of  the  three  universities  was  that  to  which  alone 
the  pursuer  could  lay  claim.  All  three  were  open 
to  all  qualified  competitors ;  and  if  each  of  the 
three  best  on  the  list  got  one  of  the  three  bur- 
saries, that  was  all  for  which,  assuming  there  was 
a  contract  between  the  defenders  and  competing 
students,  the  defenders  had  contracted.  The 
defenders  did  not  contract  to  give  the  pursuer  the 
Olasgow  bnrsary  if  he  was  one  of  the  three  first 
in  the  examination.  They  neither  did  nor  said 
anything  upon  which  the  Coort  could  put  snch  a 
construction.  The  pursuer,  no  doubt,  when  he 
asked  to  be  entered  on  the  list  of  competitors 
intimated  that  he  was  to  compete  for  the  Mao- 
Dongall  Bursary  offered  for  first  year's  students 
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atGIasgowUmTersitj,  bntthis  nerer  became  aoon- 
dition  of  the  competition.  Many  others  may  have 
done  the  same.  Be  this,  however,  as  it  may,  the 
defenders  never  parted  with  their  right  of  selec- 
tion or  distiibntion  among  those  to  whom  bnr- 
saries  were  to  be  awarded. 

For  these  reasons,  which  are  snbBtantially  those 
on  which  the  SheiifF-Sabstitate  has  rested  his 
judgment,  I  think  that  this  appeal  ought  to  be 
dismissed. 

LoBD  BtrraxBTUBD  Cii^bk  conoorred. 

The  LoBD  JumOK-OiiBBx  was  absent. 

The-Oonrt  dismissed  the  appeal  and  affirmed 
the  judgment  except  as  to  expenses,  and  found 
no  expenses  due. 

Oonnael  for  Fnrsuers  (Appellants) — Straofaan — 
Ohisholm.    Agents — Liddle  A  Lswson,  S.S.O. 

Oounsel  for  Defenders  (Bespondents)— Asher, 
Q.O.— Dickson.     Agent— Alex.  Morison,  S.S.C. 


Saturday,  December  5. 

OUTEB     HOUSE. 

[Lord  Fraser. 

HAC6RBG0R  V.  NORTH  BRITISH  RAILWAY 
COMPANY. 

BaHviay—Puhlui  Company— Ondertaking  in  Lint 
of  Campani/'$  Sutinen—JJltta  vires — Nort7i 
Britiih  RailMay  AH  1885  (48  and  4,9  Viet.  eap. 
exix.),  tee.  86. 

Held,  on  a  construction  of  the  North 
British  Bailway  Act  1886,  that  the  company 
were  entitled  to  hold  and  to  let  to  a  tenant  a 
hotel  in  connection  with  their  business  as 
public  carriers. 

Opinion  that,  apart  from  special  powers,  a 
railway  company  may  build  a  hotel  at  a 
station  on  the  line  and  let  it  out  to  a  tenant. 
The  pursuer  of  this  action,  a  hotel-keeper  in 
Edinburgh,  and  a  shareholder  in  the  North 
British  Bailway  Company,  who  acquired  his 
shares  in  1885,  but  was  ^ready  the  holder  of 
stock  as  a  trustee,  sought  declarator  that  the  de- 
fenders, the  company,  were  not  entitled  to  hold 
lands,  tenements,  or  houses  which  were  not  or 
had  ceased  to  be  required  for  their  undertaking, 
as  provided  by  their  various  Acts,  but  bound  to 
sell  such  and  apply  the  price  to  the  undertaking, 
and  that  the  defenders  were  not  entitled,  by  their 
servants,  tenants,  interposed  trustees,  or  any 
others,  to  carry  on  the  business  of  hotel-keepers, 
•or  any  other  business  not  necessarily  incident  to 
the  formation  or  use  of  their  railway,  or  to  ac- 
quire or  hold  lands  in  order  to  use  them  as  a 
hotel,  or  to  carry  on  therein  the  business  of 
tavern-keeping,  and  that  they  were  not  entitled 
to  apply  their  funds  or  credit  in  maintaining  any 
property  or  business  not  authorised  by  their  Acts. 
In  particular,  besought  that  the  defenders  should 
be  decerned  to  sell,  as  soon  as  reasonably  might 
be,  (1)  an  area  of  ground  in  Princes  Street,  Edin- 
burgh, with  the  buildings  thereon,  known  as  the 
North  British  Station  Hotel,  which  the  company 
purchased  in  1866,  and  (2)  an  area  in  Lothian 
Bond,  Edinburgh,  with  the  subjects  thereon, 
called  the  Ootmty  Hotel,  which  they  acquired  in 


1872.  He  also  craved  interdict  against  tha  de- 
fenders employing  their  funds  or  credit  in  hotel- 
keeping  in  these  premises  or  elsewhere,  or  in 
enlarging  them  or  adopting  them  to  such  busi- 
ness, or  in  paying  costs  incurred  in  promoting  a 
bill  in  1886  having  for  its  object,  inter  alia,  to 
remodel  and  improve  their  hotel  adjoining  the 
Waverley  Station,  Edinburgh,  and  known  as  the 
North  British  Station  Hotel,  or  any  other  pur- 
poses not  sanctioned  by  the  company's  Acts. 

The  pursuer  alleged  that  the  defenders'  Acts 
incorporated  them  for  the  purpose  of  carrying  on 
the  business  of  a  railway  company,  and  for  no 
other  purpose  whatever,  and  that  they  had  no  power 
to  purchase  or  hold  property  for  hotel-keeping,  or 
cany  on  such  a  business ;  that  since  1866  they 
had  done  so  by  their  tenants  in  the  North  British 
Station  Hotel,  and  expended  tbeir  funds  in  main- 
taining and  fitting  it  up,  causing  risk  to  the 
stockholders,  and  yielding  an  inadequate  return ; 
further,  that  by  their  bUl  of  1886  they  sought 
power  to  increase  that  hotel,  and  that  tiiey  con- 
templated altering  it,  making  an  entrance  to  it 
from  their  platform,  and  increasing  its  accommo- 
dation, and  carrying  on  in  it  an  extensive  hotel 
business,  which  was  contrary  to  law. 

It  appeared  that  the  pursuer  had  opposed  the 
preamble  of  the  bill  (having  previously  been  un- 
successful in  opposition  to  the  scheme  at  a  meet- 
ing of  the  company),  but  that  the  Committee 
found  the  preamble  proved,  and  reported —  "That 
the  bill  gives  power  to  the  company  to  enlarge, 
remodel,  and,improve  their  hotel  and  other  pro- 
perty fronting  Princes  Street,  in  the  city  of  Edin- 
burgh. It  was  proved  to  the  Committee  that  the 
hotel  was  purchased  by  the  company,  with  the 
ground  upon  which  it  stands,  many  years  ago,  and 
has  ever  since  the  purchase  been  kept  up  and 
until  lately  let  by  the  company  as  an  hotel,  but 
is  now  untenanted  owing  to  the  want  of  modem 
improvements  and  accommodation.  From  its 
proximity  to  the  railway  station  it  is  conveniently 
situated  for  public  accommodation,  and  would  be 
useful  to  travellers  by  the  railway  and  beneficial 
to  the  company.  Under  these  circumstances  the 
Committee  were  of  opinion  that  the  powers  sought 
by  the  bill  should  be  granted"— and  that  the  bill 
became  an  Act,  with  this  preamble ;  and  that 
clause  86  of  the  Act  provided — "Subject  to  the 
provisions  hereinafter  contained,  the  company 
may  alter,  enlarge,  remodel,  and  improve  their 
hotel  and  other  property  fronting  Princes  Street, 
in  the  city  of  Edinburgh,  and  raise  the  back  por- 
tion thereof  to  the  same  height  as  the  front  por- 
tion, so  as  to  form  an  uniform  block;  and  the 
company  may  also  take  down,  rebuild,  alter,  en- 
large, and  improve  the  general  offices  and  build- 
ings belonging  to  them,  and  sitnate  between 
Princes  Street  aforesaid  and  the  Waverley  Station, 
and  may  erect  other  buildings  on  the  site  of  the 
said  offices  or  bnildings  removed,  and  on  the 
court  and  other  property  of  the  company  ad- 
joining ;  and  may  acquire,  vary,  or  extinguish 
all  or  any  rights,  easements,  servitudes,  and  per- 
tinents relating  to  the  said  hotel  or  general 
offices,  or  the  land  whereon  the  same  are  built, 
including  the  said  court  and  other  property  be- 
longing to  the  company,"  subject  to  certain  pro- 
visos as  to  height,  elevation,  dbc.  ;  and  ' '  (6)  The 
company  shall  not  apply  to  the  purposes  of  this 
section  any  of  the  capital  by  this  Act  authorised, 
and  the  power  of  raising  any  capital  required  for 
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the  same  siudl  be  sought  under  the  sanction  of  an 
Act  to  be  passed  in  a  fnture  session  of  Parlia- 
ment;"  and  that  section  75  provided  "that  all 
costs,  charges,  and  expenses  of  and  incident  to 
the  preparing  for  obtaining  and  passing  of  this 
Act,  or  othervise  in  relation  thereto,  shall  be 
paid  by  the  company. " 

The  pnrsner  pleaded,  inter  alia — "(1)  The 
company  not  being  entitled  to  acquire  or  hold 
lands  for  any  pnrpose,  or  in  any  manner  not 
authorised  by  its  Acts,  or  to  carry  on  any  trade 
or  bofdness  not  incident  to  the  formation  and  use 
of  its  railway,  or  to  employ  any  part  of  its  funds 
in  undertakings  not  directed  and  provided  for  by 
the  said  Acts,  decree  of  declarator  and  interdict 
should  be  granted  as  concluded  for,  with  ez- 
pensee.  (3)  The  said  company  not  being  em- 
powered or  authorised  to  carry  on  the  trade  or 
boainesa  of  an  hotel-keeper,  interdict  against  the 
employment  of  its  funds  or  credit  in  the  said 
business  ought  to  be  granted  as  craved." 

The  pursuer  subsequently  restricted  his  con- 
clusion to  the  effect  of  not  insisting  that  the 
defenders  were  not  entitled  to  hold,  but  were 
bound  to  sell  land,  ta.,  not  required  for  the 
purposes  of  their  Acts,  so  far  as  these  con- 
clusions related  to  the  Lothian  Boad  subjects,  as 
to  which  he  did  not  ask  decree. 

The  Lord  Ordinary  pronounced  the  following 
interlocutor:  —  "Assoilzies  the  defenders  from 
the  conclusions  of  the  action,  and  decerns  :  Finds 
the  defenders  entitled  to  expenses,  &c. 

"  OpmUnu — ^The  question  here  is,  whether  the 
North  British  Bail  way  Company  can  be  landlords 
of  an  hoteh  The  company  do  not  say  that  they 
ar«  to  conduct  the  hotel  themselves  as  occupants ; 
bnt  they  maintain  that  they  can  be  proprietors 
of  hotel  property,  and  may  let  it.  They  have 
been  landloi^  since  1865  of  a  hotel  fronting 
Princes  Street,  Edinburgh,  which  has  gone 
under  the  names  of  '  M'Queen's  Hotel,' 
'Graham's  Hotel,'  'Kennedy's  Hotel,' and  sub- 
sequently and  lastly,  '  The  North  British  Station 
Hotel.'  This  property  has  during  these  twenty 
years  been  let  to  tenants  as  a  hotel.  It  ia  now 
sought  by  this  action  to  have  it  declared  that  the 
North  British  Bailway  Company  are  not  entitled, 
by  themselves  or  their  tenants,  to  carry  on  the 
tnde  or  business  of  hotel  or  tavern  keepers,  and 
that  they  cannot  employ  any  of  their  funds  in 
m^ntaining,  repairing,  improving,  or  adapting 
any  property  or  premises  held  by  them  '  for  the 
pnrpose  of  carrying  on  the  said  trade  or  business 
therein.'  There  is  also  a  conclusion  that  the 
railway  company  should  be  decerned  and  or- 
duned  to  sell  and  dispose  of  the  property  so  held 
by  them,  and  then  follows  a  oontuosion  for  inter- 
dict There  are  other  conclusions  in  the 
gammons  which  the  pursuer  did  not  insist  upon. 

"It  is  a  rule  sanctioned  by  many  decisions 
that  a  railway  company,  incorporated  by  Act  of 
Parliament  which  defines  its  objects  and  limits 
its  powers,  cannot  apply  the  funds  which  the 
Act  authorises  the  company  to  raise  to  any  other 
purpose  than  that  contemplated  by  the  statute. 
No  matter  how  profitable  an  application  of  funds 
to  some  collateral  purpose  might  be,  yet  if  the 
purpose  is  one  not  contemplated  by  the  Iiegisla- 
ture,  as  shown  by  the  Act  of  Pariiament,  the 
appUcation  of  these  funds  to  such  a  purpose  is 
lUtra  vire$.  In  Balfour'*  Truttet*  y.  Bdinburgh 
and  Nartliem  BaOutqf  Comfamy,  June  8,  1848, 


10  D.  1240,  it  was  held  that  the  funds  of  the 
Edinburgh  and  Northern  Bailway  Company  could 
not  legally  be  devoted  to  the  purchase  of  stock  in 
another  railway  company,  however  advantageous 
auoh  a  purchase  woiUd  be  in  procuring  a  feeder 
to  their  line.  In  ^(7o2>nan  v.  The  Eastern  Coun- 
ties RaUvay  Company,  16  L.  J.  Ohano.  73,  it 
was  held  that  a  railway  company  could  not 
engage  in  steamboat  traffic;  and  in  TheAttomey- 
Oeneral  r.  The  Great  Jforthern  Baateay  Com- 
pany,  89  L.  J.  Cfaanc.  794,  it  was  held  that 
a  railway  company  could  not  engage  in  the 
coal  trade.  Many  other  illustrations  might  be 
given  from  the  decisions  of  the  Courts,  for  the 
oases  are  numerous.  But  as  the  Lord  Ordinary 
does  not  think  the  present  case  to  be  governed 
by  these  decisions,  it  is  unnecessary  to  oocnpy 
time  in  referring  to  them,  further  than  to  call 
attention  to  a  modification  of  the  doctrine  of 
uUra  viret  approved  of  by  the  House  of  Lords. 
In  the  case  of  The  AMury  Jtailieay  Carriage 
and  Iron  Company  v.  Siehe,  June  7,  1876,  L.B., 
7  Eng.  and  Ir.  App.  658,  that  House  held  that  a 
company  which  was  incorporated  under  the 
Companies'  Acts,  and  whose  business  was  that  of 
mechanical  engineers,  could  not  buy  the  privi- 
lege of  making  a  railway  in  a  foreign  country, 
seeing  that  that  was  beyond  the  purpose  that  was 
set  forth  in  the  memorandum  of  association. 
The  law  as  to  ultra  oitm  was  here  applied  to  its 
full  effect.  But  in  the  subsequent  case  of  The 
Attorney-General  y.  The  Great  Eastern  Bailway 
Company,  May  27,  1880,  7  App.  Cases,  473, 
where  the  Court  held  the  act  that  was  challenged 
to  be  intra  vires.  Lord  Chancellor  Belbome 
said: — 'I  assume  that  your  Lordships  will  not 
now  recede  from  anything  that  was  determined 
in  the  Aihbury  BaUway  Company  v.  Bidie.  It 
appears  to  me  to  be  important  that  the  doctrine 
of  ultra  tires  as  it  was  explained  in  that  case 
should  be  maintained.  But  I  agree  with  Lord 
Justice  James  that  this  doctrine  ought  to  be 
reasonably,  and  not  unreasonably,  understood 
and  applied,  and  that  whatever  may  fairly  be 
r^arded  as  incidental  to,  or  consequential  upon, 
those  things  which  the  Legislature  has  author- 
ised, ought  not  (unless  expressly  prohibited)  to 
be  held  by  judicial  construction  to  be  ultra 
vires.'  Acting  according  to  thia  view,  the  Court 
held  a  contract  entered  into  between  railway 
companies,  which  certainly  was  not  expressly 
within  the  purpose  of  their  undertaking,  to  be 
intra  vires.  It  is  upon  this  principle  that  rail- 
way companies  are  permitted  to  keep  omnibuses 
—  The  Shrewsbury  and  Birming?utm  BaUtoay  Com- 
pany V.  The  Stour  Valley  Bailway  Company, 
2  D.O.M.  and  O.  866  ;  to  erect  and  let  out  re- 
freshment rooms — Bigby  v.  The  Great  Western 
BaUway  Company,  4  KC.  176,  491 ;  Flanagan 
V.  The  Great  Western  Bailway  Company,  L.B., 
7  Eq.  116 ;  to  erect  bookstalls — Helmet  v.  The 
Eastern  Counties  Bailway  Company,  3  E.  &  J. 
675 ;  '  and  to  adopt  other  similar  measures,  both 
for  providing  for  the  comfort  of  their  customers 
and  adding  to  their  own  receipts'  (Brioe  on  Ultra 
Vires,  p.  191) ;  and  upon  the  authority  of  these 
cases  Mr  Brice  formidates  this  doctrine^*  Cor- 
porations may  transact,  in  addition  to  their  main 
undertaking,  all  such  subordinate  and  connected 
matten  as  are  not  merely  eaaential,  but  also  very 
convenient,  to  the  due  prosecution  of  the  former.' 
"Now,  the   North   British   Bailway  Station 


d'' 


196 


The  Scottish  Law  Heporier.—Vol  XXII J. 


rMaegragorT.  M.B.  Rwy.Co. 
I.  Deo.  S,  1886. 


Hotel,  of  which  the  nflway  oompamy  hare  been 
the  landlordB  for  twenty  yean,  is  objected  to 
somewhat  late  in  the  day ;  but  perhape  if  the  re- 
taining it  was  entirely  ultra  virei  of  the  railway 
company  the  delay  might  not  be  a  bar  to  chal- 
lenge. It  is  suggested  by  the  railway  com- 
pany that  the  porsner  acquired  his  stock  in 
the  company  recently,  jast  for  the  purpose  of 
enabling  him  to  make  this  challenge.  This  point 
is,  however,  of  no  consequence.  The  pursuer 
being  a  shareholder  is  entitled  to  institute  such 
an  action,  and  his  motive  for  buying  stock  of  the 
company  and  challenging  their  conduct  cannot 
be  inquired  into — See  per  Kindersley,  V.-C,  in 
the  case  of  The  Atiomey-Oenercd  v.  Tfie  Great 
Northern  SaUvtay  Company,  29  L.J.,  Chan.  794. 
A  railway  company  who  are  allowed  to  erect 
refreshment-rooms  for  the  traTellers  in  passing 
trains,  and  to  provide  sleeping  compartments  for 
them  when  travelling  during  night,  may  be  per- 
mitted to  provide  accommodation  for  traveUers 
when  they  arrive  at  their  journey's  end,  by  afford- 
ing them  the  oonvenienoes  and  comforts  of  a 
station  hoteL  Everyone  who  has  occasion  to 
travel  much,  appreciates  the  convenience  of  a 
hotel  into  whi^  he  can  enter  the  moment  he 
leaves  the  train,  and  without  a  cab  journey  of  a 
mile  or  two  in  the  dark.  At  all  the  great  railway 
stations  in  England  there  is  a  hotel  at  the  station ; 
but  whether  £e  railway  companies  have  erected 
these  under  statutory  powers  or  not  the  Lord 
Ordinary  has  no  information.  If  this  case  rer 
quired  the  affirmance  of  the  proposition  that  the 
railway  company  might  build  a  hotel  at  their 
station,  and  let  it  out  to  a  tenant,  the  Lord 
Ordinary  is  prepared  to  affirm  it.  But  on  con- 
sidering the  Act  of  Parliament  passed  on  22d 
July  1886  he  is  of  opinion  that  the  general  pro- 
position does  not  require  to  be  here  decided. 
The  company  have  got  statutory  authority  for 
what  they  have  done— for  they  are  allowed  by  the 
35th  section  of  that  Act  to  'alter,  enlarge,  re- 
model, and  improve  their  hotel  and  other  pro- 
perty fronting  Princes  Street,  in  the  city  of  Edin- 
burgh, and  raise  the  back  portion  thereof  to  the 
same  height  as  the  front  portion,  so  as  to  form 
an  uniform  block.'  Now,  it  is  impossible  to  put 
any  other  meaning  than  one  upon  these  words. 
If  the  company  can  improve  and  enlarge  their 
hotel,  is  there  not  here  the  most  unmistakeable 
reoognition  of  their  right  to  hold  it  and  to  let  it ; 
and  therefore  on  this  ground  the  Lord  Ordinary 
has  assoilzied  from  the  action. " 

Counsel  for  Vnrsner— Kennedy.  A«;ent— Oregor 
Macgregor,  S.S.O. 

Oonnsel  for  Defenders — ^Dickson.  Agents — 
Millar,  Robson,  &  Innes,  S.S.C. 


Tuesday,  December  8. 

SECOND    DIVISION. 

[Lord  Eraser,  Ordinary. 
TOUNQ  V.  THB  NORTH  BRITISH  RAILWAY 
COMPANY  AND  THB  LORD  ADVOCATE. 
Properly — Foret/iore  —  Title — PouettUm  —Pre- 
scription. 

A  proprietor  whose   title    (dating   from 
1804)  flowed  from  a  subject-superior,  and 


described  his  lands  as  "bounded  by 
the  sea,"  sought  to  establish  prescriptive 
possession  of  the  foreshore  in  support  of  his 
title.  He  proved  that  his  predecessor  had 
built  a  retaining-wall  on  the  foreshore,  and 
so  gained  ground  from  the  sea,  and  that  he 
and  his  tenants  had,  for  more  than  the  pre- 
scriptive period,  exercised  the  exclusive  right 
of  carting  sea-ware  from  the  shore  as  manure. 
It  was  proved  that  others  had  carried  off 
small  quantities  of  the  sea-ware  in  creels  and 
barrows,  and  that  stones  had  been  taken  by 
the  public  from  the  shore  to  make  a  break- 
water at  a  neighbouring  harbour,  and  for 
like  purposes,  ffeld  (rev.  judgment  of  Lord 
Eraser)  that  he  had  made  out  prescriptive 
possession. 

Obterved  that  the  acts  relied  on  by  the 
defenders,  being  not  done  in  respect  of  an 
adverse  title,  but  being  merely  acts  of  intru- 
sion, or  done  by  tolerance,  could  not  consti- 
tute interruption  of  the  prescriptive  posses- 
sion. 
In  course  of  exercising  the  powers  conferred  upon 
them  by  several  Acts  of  Parliament  entitled  "The 
Forth  Bridge  Railway  Acts,"  by  the  construction 
of  a  railway  from  the  northern  termination  of 
the  Forth    Bridge    to  Burntisland,   the    North 
British  Bailway  Company  in  October  1884  ob- 
tained from  the  Board  of  Trade,  acting  under 
the  Crown  Lands  Act  1866,  and  as  authorised  by 
a  warrant  of  the  Commissioners  of  Treasury,  a 
fea-disposition  of  the  Crown's  rights  in,  to,  and 
over  certain  pieces  of  land,   being  part    of  the 
foreshore  of  the  Firth  of  Forth  below  high-water 
mark,  situate  opposite,  inter  alia,  the  lands  of 
Colinswell  Bark   belonging  to  Bobert  William 
Young.     The  projected  railway  was  to  pass  along 
the  shore  ex  adverio  of  the  estate  of  Colinswell. 

In  February  1885  Bobert  William  Yonng  of 
Colinswell  raised  the  present  action  against  the 
North  British  Bailway  Company,  and  also  against 
the  Lord  Advocate,  as  acting,  under  20  and 
21  Yict.  o.  44,  on  behalf  of  the  Crown, 
and  on  behalf  of  the  Commissioners  of  Woods, 
Forests,  and  Land  Bevennes,  and  also  as  re- 
presenting the  Board  of  Trade,  for  declara- 
tor that  the  foreshore  ex  adveno  of  his  lands 
pertained  heritably  in  property  and  belonged 
exclusively  to  him,  subject .  always  to  the 
rights  of  navigation  and  other  rights  which  the 
public  might  have  therein,  and  to  have  the 
railway  company  interdicted  from  entering 
upon  the  foreshore,  and  from  making  or  con- 
structing thereon  any  railway,  railway  via- 
duct, or  works  of  the  nature  contemplated  by 
the  Forth  Bridge  Acts,  or  other  worlu  of  any 
description  whatever. 

The  pursuer  produced  a  fen-charter,  dated 
in  1804,  by  William  Wemyss  of  Cuttlehill  in 
favour  of  William  Young  (the  pursuer's  an- 
cestor), of,  inter  aUa,  the  lands  of  Colinswell 
Park,  described  as  bounded  "  by  the  sea  on  the 
south,  the  lands  of  Newbigging  on  the  west,  the 
said  William  Wemyss'  land  of  Oedsmiln  on  the 
east,  and  the  high-road  leading  betwixt  Aberdoojr 
and  Burntisland  on  the  north  parts;"  "to  be 
holden  by  the  said  William  Young  and  his  fore- 
saids of  and  under  the  said  William  Wemyss,  his 
heirs  and  successors,  as  immediate  superiors  of 
the  same  in  feu-farm,"  &o. 
The    pursuer    averted   that   from    time   im- 
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memorial,  or  at  least  for  a  period  exceed- 
ing forty  yean,  he  and  his  predecessors  had 
been  in  ezclasive  possession  of  the  lands  of 
Golinavell,  and  of  the  foreshore  ex  adverto  there- 
of, and  had  oontinaoTtsly  and  without  challenge 
dealt  with  it  as  their  property,  and  from  time  im- 
memorial, or  for  upwards  of  forty  years,  exercised 
their  proprietory  rights  by  acts  of  possession  of 
erery  kind  of  which  the  snbject  was  capable ;  that 
amongst  these  acts  had  been  taking  graTel,  sand, 
and  stones  from  the  shore,  and  also  wrack  and  ware, 
and  also  preventing  others  doing  so;  that  they 
had  also  oocnpied  part  of  the  foreshore  by  the 
erection  of  a  sea-wiUl  thereon,  and  the  formation 
of  a  carriage-road ;  and  that  their  possession  had 
been  excloaive  of  any  possession  on  the  part  of 
others. 

The  defenders  denied  these  averments  of  pos- 
session. It  was  admitted  that  the  railway  com- 
pany relied  for  then:  right  on  the  disposition  by 
the  Board  of  Trade,  and  bad  given  no  notice  to 
treat  for  the  land  with  the  pntsuer. 

The  pnraner  pleaded — "  (1)  In  virtne  of  his 
title  to  the  lands  described  in  the  summons,  and 
of  his  exclusive  possession  thereof  for  at  least  a 
period  exceeding  forty  years,  the  pursuer  is  en- 
titled to  deoree  of  declarator  as  concluded  for.  (2) 
The  said  fen-dispoeition  having  been  granted  a 
non  habente  poUttaiem,  and  the  defenders  the 
North  British  Bailway  Company  having  no 
authority  to  enter  upon  the  said  lands,  the  pur- 
suer is  entitled  to  interdict  as  craved." 

The  railway  company  pleaded — "  (1)  The  de- 
fenders being  validly  invested  as  disponees  of  the 
Grown  in  the  foreshore  in  qnestion,  the  pursuer 
has  no  title  to  sue.  (2)  The  pursuer  having  no 
right  or  title  to  the  foreshore,  is  not  entitled  to 
prevail  in  this  action.  (8)  The  statements  of  the 
pursuer  as  to  use  and  possession  being  unfounded 
in  fact,  the  defenders  are  entitled  to  absolvitor, 
with  expenses." 

Similar  defences  were  lodged  for  the  Lord 
Advocate,  and  the  case  was  watched  by  counsel 
on  his  behalf. 

A  proof  was  allowed  and  taken. 

The  following  was  the  substance  of  the  pur- 
suer's evidence — (1)  Building  of  a  sea-wall  on  the 
foreshore  in  1827.  'Witnesses  who  remembered 
the  sea-wall  being  built  by  the  pursuer's  father 
Bobert  Young  in  1827  deponed  that  it  was  built 
below  high- water  mark,  and  that  before  it  was  built 
the  sea  flowed  into  what  was  now  a  park,  and  that 
ground  was,  by  the  building  of  the  sea-wall,  re- 
covered from  the  sea  and  taken  into  the  park. 

Mr  Cunningham,  0.K,  deponed  that  from 
plans  and  sections  whidi  he  had  made  of 
the  ground  where  the  wall  was  built  it  appeared 
that  the  line  of  bigh-water  mark  of  ordinary 
spring  tides  would  but  for  the  wall  extend 
beyond  the  north  side  of  the  road  within  the 
waJl  about  16  or  20  yards  at  one  point,  and  about 
10  or  12  at  another.  He  had  caused  pits  to  be 
dog  inside  the  wall  to  a  depth  of  6  feet,  and 
found  the  soil  at  the  bottom  consisted  of  forced 
■and,  and  that  water  collected  in  them  to  a  depth 
of  1  or  2  feet,  and  that  it  rose  and  fell  with  the 
tide.  From  these  facts  he  had  no  doubt  that  the 
■ea  before  the  wall  was  built  went  over  the  place 
irhere  the  pits  were  dug,  and  that  it  was  now 
kept  back  by  the  wall.  This  was  corroborated 
Xtj  other  skUled  evidence. 

The  defenders  sought  to  show  that  the  wall  in 


qnestion  had  been  built  on  the  pursuer's  ground 
above  high-water  mark. 

It  was  proved  that  the  carriage-road  inside  the 
wall  was  made  in  1849.  It  was  a  private  road, 
and  was  made  at  the  expense  of  pursuer's  father. 

(2)  Taking  sea-ware  —  Evidence  was  given 
by  several  witnesses  to  the  effect  that  the 
pursuer's  father,  who  during  his  lifetime  farmed 
the  whole  land  himself,  constantly  took  the  sea- 
ware  for  manure,  and  that  no  one  else  took  any 
but  his  own  people  with  his  own  carts.  The  only 
access  to  that  part  of  the  shore  was  by  the  private 
road  or  through  the  fields,  and  no  carts  other 
than  those  belonging  to  Colinswell  were  allowed 
to  pass.  The  pursuer's  tenants  in  Colinswell 
and  in  Gedsmiln,  which  his  predecessor  also  ac- 
quired, proved  that  the  sea-ware  was  regularly 
taken  by  them  foruse  in  their  fields,  and  that  they 
counted  this  a  valuable  right,  and  allowed  about 
£1  an  acre  for  it  in  offering  to  take  the  ground. 
Nobody  else  had  ever  taken  or  had  claimed 
to  take  sea-ware  from  that  shore  in  their  time 
(13  years  before  the  action).  They  had  some- 
times taken  thirty  or  forty  cartloads  in  a  day. 

All  the  witnesses  agreed  that  the  sea-ware  ob- 
tained there  did  not  grow  on  the  shore,  but  was 
loose  and  brought  in  by  the  tide ;  tliat  the  supply 
depended  upon  the  state  of  the  weather ;  that 
there  was  more  in  winter  than  in  summer,  and 
moat  after  stormy  weather,  and  particularly  after 
westerly  gales. 

Mr  Young's  people  also  took  gravel  from  the 
shore,  and  his  gardener  used  to  take  it  to  mend 
the  carriage-road ;  it  was  too  rough  for  the  paths. 

The  defenders  proved  that  on  the  occasion  of 
the  building  of  the  breakwater  at  Burntisland, 
about  twenty-seven  years  before  the  date  of 
the  action,  the  contractor  sent  men  in  boats  along 
a  great  part  of  the  foreshore  of  the  Firth,  indu- 
sive  of  that  ex  adverto  of  Colinswell,  to  gather 
stones  for  building  it,  and  that  they  did  so,  tak- 
ing many  boatloads  from  the  C!oIinswell  shore 
without  being  challenged.  Clay  was  also  taken 
on  the  same  occasion  to  put  into  the  harbour  to 
make  a  soft  bed  for  the  ships.  Stones  were  taken 
in  the  same  way  on  a  later  occasion— about  three 
years  before  the  action — when  docks  and  a  new 
breakwater  were  made  at  Burntisland.  It  was 
also  proved  that  members  of  the  public  had  at 
various  times  taken  away  small  quantities  of  ware 
in  creels  and  barrows  for  their  gardens,  and 
considered  it  free  to  all  to  do  so.  Others  had 
taken  oysters  (till  they  became  extinct),  partans, 
whellu,  mussels,  and  other  shell-flsh  and  bait, 
and  others  had  shot  at  seagulls  and  ducks  along 
the  shore  without  challenge. 

The  Lord  Ordinary  assoilzied  the  defenders. 

"  Opinion.— li  is  now  settled  that  the  owner  of 
property  with  a  boundary  by  the  sea  or  by  the  sea- 
shore holding  of  the  Crown  has  a  right  of  pro- 
perty in  the  foreshore  (subject  to  pubUo  rights  of 
navigation,  tus. )  down  to  the  ebb-mark  of  ordi- 
nary tides.  It  is  also  law  that  if  a  person  is 
the  owner  of  property  that  has  a  boundary  by 
the  sea,  derived,  however,  not  from  the  Crown 
but  firom  a  subject,  he  has  a  right  of  property  in 
the  foreshore  down  to  the  lowest  ebb-mark,  pro- 
vided he  has  had  exclusive  possession  for  the  pre- 
scriptive period.  The  inferior  title  is  elevated 
by  means  of  exclusive  possession  to  the  same  force 
as  if  there  had  been  a  direct  grant  from  the 
Crown  of  the  foreshore. 


Digitized  by 


Google 


198 


The  Scottish  Law  Reporter. —  VoU  XXIIl. 


nfoongT.  N.B.  Rwy.  Co. 
L        Dec.  8, 1886. 


"The  pnnner  in  tb«  present  case  is  not  a 
Grown  vassal.  His  title  is  derived  from  Wemyss 
of  Outtlehill,  and  althongh  his  property  is  de- 
clared to  be  bounded  by  the  sea  on  the  sonth,  the 
title  so  obtained  from  his  anthor  is  ineffectual  to 
confer  upon  him  a  right  to  the  foreshore  without 
proof  of  exclusive  possession.  Oonscions  of  this 
state  of  things  the  pursner  has  undertaken  to 
prove  such  ezclasive  possession,  and  the  proof 
having  been  taken,  the  only  question  is,  whether 
it  is  safficient  for  the  purpose  ?  The  Lord  Ordi- 
nary is  of  opinion  that  it  is  not.  It  is  established 
by  the  proof  that  so  far  as  regards  the  foreshore 
as  now  existing  he  has  not  had  exclusive  posses- 
sion of  it.  In  regard  to  every  alleged  act  of 
possession  it  is  shown  that  the  pubUc  did  the 
same  things.  He  has  gathered  sea-ware  on  the 
seashore,  and  it  is  shown  that  the  inhabitants  of 
Burntisland  exercised  the  same  privilege.  The 
.pxursner  had  a  tenant  of  his  farm  at  Qedsmiln, 
and  this  farmer  could  take  his  carts  away  down 
to  the  shore,  and  did  fill  many  carts  with  sea- 
ware,  and  use  it  as  manure  upon  his  farm.  The 
people  who  had  gardens  in  Burntisland  had  not 
the  same  facility  of  using  a  cart,  but  they  used 
creels.  If  the  owner  of  Oolinswell  once  took 
gravel  for  his  grounds,  it  is  shown  that  the  public 
of  Burntisland  digged  holes  in  the  foreshore 
opposite  his  lands  and  carried  away  clay.  But 
the  pursuer  relies  very  strongly  upon  what  he 
says  was  the  source  from  which  the  stones  for  a 
sea-wall  built  upon  the  edge  of  his  property  were 
taken.  He  says  that  this  sea-wall  was  constructed 
from  stones  gathered  from  the  foreshore.  But 
it  is  as  clearly  proved  that  the  boulders  lying 
npon  the  foreshore  opposite  Oolinswell  were  car- 
ried away  by  the  people  of  Burntisland  in  boats 
in  the  year  1860  in  order  to  form  the  breakwater 
there,  and  the  same  thing  was  done  three  years 
ago  for  the  purpose  of  repairing  the  breakwater. 
No  one  objected  to  this,  and  if  the  pursuer's  pre- 
decessor did  employ  the  stones  found  on  the  shore 
for  the  purpose  of  building  his  sea-wall  as  a  barrier 
against  the  encroachments  of  the  sea,  he  thereby 
did  no  more  than  what  the  persons  who  built  the 
breakwater  of  Burntisland  did.  Bat  the  fact  of 
building  that  sea-wall  itself  is  founded  npon  as 
conclusive  evidence  of  possession  in  the  pursuer's 
favour.  It  was  erected  in  1827,  and  there  is  no 
witness  adduced  to  give  evidence  now  as  to  the 
condition  of  the  foreshore  at  the  time  of  ita  erec- 
tion. It  is  said  that  the  wall  was  built  upon  a 
portion  of  what  was  the  foreshore,  and  some  in- 
genious evidence  was  given  by  Mr  Cunningham, 
civil  engineer,  to  prove  that  this  was  the  case. 
He  dug  two  pits  in  the  inside  of  the  wall,  and  the 
water  at  high-tide  percolated  through  the  wall, 
'  and  appeared  in  these  pits — a  circumstance  which 
does  not  prove  that  the  place  where  the  pits  were 
dug  had  originally  constituted  a  part  of  the  fore- 
shore. If  he  had  dug  such  pits  in  ground  further 
back,  which  had  never  constituted  a  part  of  the 
foreshore,  he  would  no  doubt  have  found  the 
water  to  have  percolated  there  also.  But  let  it 
be  assumed  that  a  portion  of  the  foreshore  had 
been  enclosed  within  the  sea-wall  erected  fifty- 
eight  years  ago  by  the  pursuer's  predecessor,  that 
does  not  indicate  exclusive  possession  of  the 
whole  foreshore  now  claimed,  over  which  the 
pursner  never  had  exclusive  possession,  and  over 
which  the  public  had  exercised  rights  of  posses- 
sion as  fully  as  he  ever  did.    If  the  Crown  did 


not  challenge  his  endosnie  of  a  portion  of  the 
foreshore  by  a  sea-wall,  and  has  aUowed  him  to 
appropriate  the  ground  so  enclosed,  the  result 
simply  ia  that  the  Crown  has  lost  its  right  to 
challenge  the  encroachment,  but  certainly  not 
that  it  has  lost  its  right  to  the  portion  of  the  fore- 
shore not  encroached  upon,  bnd  in  reference  to 
which  the  present  dispute  has  arisen.  Therefore 
the  result  must  be  absolvitor  to  the  defenders 
from  the  present  action." 

The  pursuer  reclaimed,  and  argued — The  vali- 
dity of  his  title  as  ex  faeCe  giving  right  to  the 
foreshore  being  undisputed,  the  question  was 
merely  one  of  proof  of  prescriptive  possession. 
This  was  established  by  the  proof.  The  build- 
ing of  the  sea-wall  on,  and  of  stones  taken  from, 
tbe  foreshore,  and  its  maintenance  beyond  the 
prescriptive  period,  and  the  exclusive  taking  of 
sea-ware  for  the  same  period — Agnete  v.  Lord 
Adtoeate,  January  21,  1878,  11  Macph.  309 — 
were  conclusive  of  continued  and  exclusive  pos- 
session. This  being  so,  the  question  was  further 
narrowed  to  whether  there  had  been  adverse 
possession  by  the  public  on  behalf  of  the  Crown. 
On  this  tbe  defenders'  proof  failed.  It  was  not 
enough  to  show  certain  isolated  acts  by  the 
public,  which  might  be  attributed  to  the  toler- 
ance of  the  owner,  or  to  trespass  by  the  public 
—BufAanan  and  OeUt  v.  Lord  Advoeatt,  July  20, 
1882, 9  B.  12 18.  It  was  necessary  to  show  that  the 
Grown  had  prevented  the  absolute  use  of  the  fore- 
shore by  the  owner.  Further,  none  of  the  acts  - 
proved  to  have  been  done  by  the  public  were 
sufficient  to  interfere  with  the  patrimonial  rights 
of  the  owner — Buchanan  and  Geilt.  Taking  sand 
and  shooting  were  not — Buchanan  and  OeO*—n6t 
was  gathering  whelks  or  other  shell-fish — Hdtl  v. 
WhOM,  January  14, 1842,  14  D.  324.  The  tak- 
ing of  sea-ware  was  only  an  occasional  act,  and 
had  been  once  at  least  challenged  by  the  owner. 
The  only  act  of  adverse  possession  of  any  signi- 
ficance was  the  taking  of  stones  for  the  break- 
water. This  was  for  a  public  object,  and  not 
having  been  shown  to  have  been  without  the 
knowledge  of  the  owner  must  be  presumed  to 
have  been  with  his  consent. 

Beplied  for  tbe  railway  company — Exclusive 
possession  had  not  been  established.  The  proof 
was  not  conclusive  as  to  the  position  of  the  sea- 
wall, or  of  its  having  been  built  of  stones  from 
the  foreshore.  And  the  proof  of  taking  of  sea- 
ware  was  irrelevant,  for  in  previous  cases  where 
this  had  been  held  of  importance  the  ware  taken 
had  been  ware  which  grew  on  the  shore,  and  was 
a  natural  crop  of  the  land,  and  not,  as  here, 
mere  drift- ware  which  was  not  an  accessory  of 
the  ground.  The  acts  of  adverse  possession  by 
the  public  were  conclusive  against  the  pursuers' 
prescription  of  possession ;  for  even  if  the  pur- 
suer did  take  to  himself  a  piece  of  the  foreshore, 
he  did  not  prevent  the  public  taking  other  pieces 
in  the  form  of  stones,  which  was  an  adverse  as- 
sertion equal  to  bis,  and  destroyed  his  prescrip- 
tive possession  of  the  foreshore,  and  was  to  be 
reganled  as  a  unum  quid.  So  also  with  the  sea- 
ware.  Further,  his  acts  must  be  attributable  to 
nothing  else  but  an  assertion  of  a  right  of  pos- 
session. So  long  as  he  merely  did  the  same  aots 
as  the  public,  he  was  no  more  than  one  of  U>« 
public,  and  his  acts  were  to  be  attributed  to  the 
tolerance  of  the  Crown.  This  differed  from 
those  of  the  pablic  merely  qnantitatiTely,  not 
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qnalitatiTely.  They  both  took  the  same  things, 
only  he  took  a  little  more  than  any  member  of 
the  pnblio.  He  most  show  a  specific  difference 
of  use,  not  merely  one  of  degree,  for  fiuyu$ 
tfut  minut  wm  variant  tpeeiem.  Further,  the 
taking  of  ware  might  be  attribnted  to  the 
prescription  of  a  wrack  and  ware  title  of  serri- 
tnde.  The  taking  of  the  stones  for  the  break- 
water was  a  conolnsiTe  challenge  of  proprietary 
right. 

At  advising — 

Lord  JuBnoi-GuEBX— The  North  British  Rail- 
way Company  in  the  oonrse  of  the  constmetion 
of  a  Una  of  railway  from  Bnmtisland  to  the  neigh- 
bonrhood  of  Qaeensferry  propose  to  carry  the 
line  through  part  of  the  foreshore  of  the  Firth  of 
Forth  lying  between  Bnmtisland  and  Aberdonr, 
and  opposite  to  the  lands  of  Oolinswell,  belonging 
to  the  pnisner  Mr  Tonng.  Mr  Yonng  brings  this 
action  for  the  purpose  of  preventing  the  railway 
company  from  carrying  out  their  works  without 
arrangement  with  him  ;  and  asks  for  declarator 
against  the  railway  company,  and  the  Lord  Advo- 
cate as  representing  the  Crown,  to  the  effect  that 
he  is  the  proprietor  of  the  part  of  the  foreshore 
in  qnestion  under  a  title  granted  in  1804,  on 
which  he  and  his  predecessors  have  possessed 
wittiont  interruption  beyond  the  years  of  pre- 
scription. 

The  Lord  Ordinary  allowed  a  proof,  on  con- 
sidering which  he  has  assoilzied  the  defenders. 

I  do  not  agree  in  the  result  at  which  the  Lord 
Ordinary  has  arrived.  He  is  of  opinion  that  the 
pnisner  has  shown  a  sufficient  title  on  which  to 
prescribe  a  right  to  the  foreshore  adjacent  to  his 
property  of  Golinswell,  but  he  thinks  he  has  failed 
to  prove  prescriptive  possession.  In  coming  to 
this  oondosion  he  mainly  proceeds  upon  the 
ground  that  the  uses  to  which  the  property  has 
been  put  by  the  pursuer,  and  which  constitute 
the  possession  on  which  he  founds,  are  only  such 
as  members  of  the  public  have  themselves  enjoyed ; 
and  this,  he  is  of  opinion,  is  not  such  possession 
as  would  under  the  Act  of  1617  give  a  prescriptive 
title. 

I  am  of  opinion  with  the  Lord  Ordinary  that 
the  pnisner^has  title  to  prescribe ;  I  think,  further, 
that  the  Lord  Ordinary  has  underrated  the  force  of 
the  possession  proved.  I  shall  very  shortly 
expl^n  the  reasons  on  which  I  arrive  at  the  con- 
elnston  that  the  pursuer  has  made  out  his  case. 

The  pursuer's  ancestor,  in  whose  right  the 
present  contention  is  maintained,  obtained  from 
Mr  Wemyss  of  Cuttlehill,  in  November  1 804 ,  a  dis- 
poation  to  a  strip  of  ground  along  the  margin  of 
the  Firth  of  Forth  between  Burntisland  and 
Aberdonr.  The  whole  extent  of  the  lands  thus 
conveyed  was  not  considerable ;  and  the  sea- 
frontage  now  in  dispute  amounts  in  lineal  meas- 
niement  to  no  more  than  }  of  a  mile.  The  titles 
of  Wemyss  of  Cuttlehill,  who  was  the  granter  of 
the  disposition,  have  not  been  recovered;  bat  the 
terms  in  whidi  the  land  itself  is  disponed  to 
Toung  make  it  quite  clear  that  in  so  far  as  the 
granter  had  power  to  do  so,  the  foreshore  which 
adjoined  this  strip  of  ground  was  intended  to  be 
and  was  conveyed  to  the  dispouee.  It  describes 
the  boundary  of  the  land  in  these  terms — "  Also 
AH  and  whole  that  park  or  enclosure  of  land  called 
CoUnswell  Park,  consisting  of  23  acres  and  3 
looda  Soots  measure,  with  the  pertinents  presently 


posi 
bou 


issessed  by  John  Tonng,  baker  in  Bnmtisland, 
lounded  by  the  sea  on  the  south,  the  lands  of 
Newbigging  on  the  north,"  and  so  on.  There 
can  be  no  doubt  that  if  Wemysa  of  Cuttlehill  had 
a  right  to  the  foreshore  this  was  a  valid  convey- 
ance of  it.  It  is  not  necessary  with  the  view  of 
deciding  the  present  case  to  enter  on  the  con- 
troversy which  has  arisen  in  former  oases  as  to 
whether  the  right  to  the  foreshore  is  inter  regalia 
or  not.  It  has  been  held  by  distinguished  autho- 
rity that  a  disposition  to  the  adjacent  land,  with  a 
da  use  of  parts  and  pertinents,  followed  by  pos- 
session for  forty  years,  will  constitute  an  effectual 
title  to  the  foreshore  as  against  the  Crown.  But 
in  this  case,  as  I  have  indicated,  there  is  no 
necessity  for  entering  on  that  question.  This  is 
a  disposition  to  the  foreshore  as  far  as  the  granter 
had  power  to  give  it.  The  only  question  is 
whether  the  granter  had  power  to  give  it;  and  as 
the  titles  of  his  author  are  not  recovered,  it 
beoomes  necessary  to  inquire,  with  a  view  to  the 
validity  of  the  title  as  against  the  Crown,  whether 
the  foreshore  has  been  possessed  for  the  pre- 
scriptive period. 

In  the  case  of  Agnew,  in  the  11th  vol.  of  Mao- 
pherson,  the  question  related  to  the  effect  of  a  bar- 
ony title  to  lands  adjoining  the  sea  which  did  not 
contain  any  words  specifying  or  indicatingagrantof 
foreshore.  Lord  Neaves  says —  "I  agree  that  the 
possession  is  not  so  much  a  means  of  acquiring 
the  shore  as  a  means  of  showing  whether  or  not 
the  shore  is  included  by  signifloation  in  the  grant 
that  is  made.  If  the  possession  is  such  as  to 
indicate  that  in  granting  these  lands  or  this 
barony  the  shore  was  meant  to  go  as  much  as  the 
adjoining  lands,  that  is  an  interpretation  of  the 
grant  which  ought  to  receive  effect."  And  then 
he  says — "  I  think  it  follows  from  that  view  that 
it  does  not  necessarily  require  that  it  should  be 
prescriptive  possession.  If  the  possession  is  such 
as  in  the  circumstances  shows  that  that  was  meant 
by  the  word?  used  in  the  dispositive  clause,  this 
is  sufficient  to  explain  the  grant  as  being  a  grant 
of  shore  as  well  as  a  grant  of  adjoining  lands." 

The  question  in  this  case  arises  rather  differ- 
ently.* Here  there  is  no  doubt  that  the  words  of 
the  grant  did  indude  the  seashore ;  but  it  is 
objeoted  by  the  Crown  that  it  does  not  appear 
that  the  granter  held  these  lands  of  the  Crown  by 
a  similar  title.  It  therefore  becomes  necessary 
for  the  grantee  by  proof  of  prescriptive  posses- 
sion to  supply  that  defect ;  and  the  question  we 
have  to  decide  is  whether  the  pnrsner  has  succeeded 
in  his  proof. 

This  barren  strip  of  ground  along  the  shores  of 
the  Firth  of  Forth,  covered  at  high-water,  ad- 
mitted of  few  and  slender  modes  of  patrimonial 
or  profitable  occupation  or  enjoyment.  There 
were  few  uses  to  which  the  adjoining  proprietor 
could  put  it,  but  I  am  of  opinion  that  in  so  far 
as  it  was  capable  of  being  patrimonially  used  it 
was  so  used  by  the  grantee  under  this  disposition, 
and  has  been  so  used  by  his  successor.  There 
are  various  matters  alluded  to  in  the  proof  which 
I  think  immateriaL  I  thought  that  two  of  them 
alone  had  importance,  and  in  the  view  I  take  of 
the  proof  one  of  them  is  by  itself  conclusive.  It 
is  said,  in  the  first  place,  that  in  the  year  1827 
Mr  Young  enclosed  with  a  retaining-wall  a  por- 
tion of  the  seashore,  and  in  that  way  vindicated 
or  asserted  his  right  under  the  terms  of  his  dis- 
position.   I  am  of  opinion  that  in  so  far  as  such 
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an  operation  can  be  held  to  be  the  aasertion  of  a 
right  to  potisess  the  sea-shore  it  was  of  that 
oharaoter.  I  think  the  proof  shows  that  the  line 
of  this  retaining-wall  was  within  the  high-water 
mark,  and  considerably  within  it.  On  the  other 
hand,  I  am  not  disposed  to  attach  nndne  import- 
ance to  the  building  of  this  retaining-wall,  or  the 
situation  or  line  in  which  it  is  erected.  It  is 
built  partly  on  the  foreshore,  within  high-water 
mark,  and  it  is  true  that  this  could  only  be  legally 
done — if  it  could  be  done  at  all — by  reason  of  a 
right  to  the  foreshore.  The  act  therefore  became 
in  a  measore  a  permanent  assertion  of  such  a 
right.  But  the  measurements  are  so  inoonsider^ 
able,  and  the  act  itself  would  attract  so  little 
attention  at  the  time,  that  had  this  stood  alone 
I  should  not  have  been  disposed  to  have  thought 
it  by  itself  sufficient  for  judgment.  The  import- 
ant matter  is  the  collection  by  Young  and  his 
tenants  of  the  sea-ware  brought  in  by  the  surf 
ex  adwrto  of  these  lands.  Now,  it  is  proTed 
beyond  all  question  that  the  grantee  of  these 
lands,  Mr  Young  and  his  successors,  from  the 
time  at  which  he  acquired  the  lands,  or  at  least 
from  a  period  beyond  forty  years  ago,  year  by 
year  collected  the  drift  sea-ware  wadied  in  by 
the  tide,  and  appUed  it  to  the  profitable  improye- 
ment  of  his  lan(^.  It  is  proved  by  the  evidence 
of  the  tenants  of  Gedsmiln,  an  adjoining  farm 
belonging  to  Mr  Young,  that  the  amount  of  bene- 
fit so  derived  to  the  land  was  equivalent  to  an 
addition  of  £1  an  acre,  and  that  it  made  a 
seiiouB  consideration  in  the  settlement  of  the 
rent.  The  whole  evidence  of  the  pnisner  on  this 
subject  is  consistent,  and  I  do  not  think  there  is 
any  material  doubt  or  dispute  in  regard  to  it. 
The  fact  remains,  therefore,  that  a  right  which 
could  only  belong  to  him  as  the  possessor  of  the 
seashore  was  used  by  him,  year  by  year,  for  the 
purpose  of  increasing  the  value  of  his  land,  and 
did  in  point  of  fact  add  a  very  material  incre- 
ment to  the  worth  of  his  property.  In  the 
opinion  which  I  have  formed  I  mainly  proceed 
npon  this  fact,  and  the  only  remaining  question 
is,  whether  that  possession  has  been,  in  the  words 
of  the  Act  1617,  "continuous  and  without  inter- 
ruption" for  the  prescriptive  period.  I  am  of 
opinion  that  it  has,  and  that  in  point  of  fact,  on 
the  evidence  we  have  before  us,  and  holding  the 
unquestionable  principle  that  such  as  the  posses- 
sion was  forty  years  ago  it  must  be  held  to  have 
been  from  time  immemorial,  I  conclude  that  this 
possession  has  been  unbroken. 

The  Lord  Ordinary  has  given,  I  think,  nndne 
weight  to  various  acts  of  promiscuous  or  pre- 
carious possession  by  the  public  daring  the  course 
of  the  running  of  the  prescriptive  period.  It  is 
•aid  that  various  people  in  the  neighoarhood  took 
Ma-ware  as  well  as  Mr  Young.  It  is  said  that 
gome  of  them  dng  for  sand  ;  that,  in  particular, 
on  the  occasion  of  the  building  of  the  breakwater 
at  Burntisland,  twenty-seven  years  ago,  a  very 
considerable  quantity  of  stone  was  taken  from 
the  foreshore  for  the  purpose  of  aiding  in  the 
bmlding  of  the  pier,  and  it  is  said  that  these  acts 
are  qnito  as  strong  and  important  as  those  npon 
which  the  porsner  founds.  I  think  there  is  a 
fallacy  underneath  the  whole  of  this  view.  Acta 
of  possession  by  a  man  having  a  title  to  prescribe 
are  in  one  category,  but  acts  of  intrusion  or 
trespafii  by  persons  who  have  no  title  at  all  are 
totally  different,  both  in  legal  nature  and  legal 


effect.  These  last  can  lead  to  no  result,  for  they 
must  either  be  trespass  or  ihtmsion,  or  they  must 
be  acts  which  are  tolerated  by  the  person  entitled 
to  prevent  them.  It  is  quite  plain  that  the  mem- 
bers of  the  public  who  are  said  to  have  taken  sea- 
ware,  or  were  allowed  to  take  it,  or  the  contrac- 
tors for  the  building  of  the  pier  at  Burntisland, 
who  were  allowed  to  take  stones  from  the  front- 
age, had  no  title  whatever  on  which  they  ware 
entitled  to  possess,  and  the  question  really  is, 
whether  their  doing  so,  and  being  allowed  to  do 
so,  constituted  an  interruption  to  the  current 
possession.  I  think  it  is  unreasonable  to  give 
it  any  such  effect,  and  I  entirely  ooncnr  in 
the  view  which  Lord  Mure  announced  in  the 
case  of  OeiU,  that  these  things  done  with- 
out title  by  the  public  cannot  possibly  militete 
against  a  direct  assertion  of  a  patrimonial  right 
founded  on  a  title  ex  fade  sufficient,  and  the 
enjoyment  of  it  for  the  period  of  prescription. 
They  do  not  constitute  an  interruption  of  the 
prescriptive  possession  because  they  are  done 
without  title,  and  I  think  it  right  to  say  in  regard 
to  some  views  which  were  thrown  out  from  the 
bar  in  the  course  of  the  debate,  that  it  is  an  entire 
mistake  to  imagine  that  a  person  who  has  a  title 
on  which  he  may  prescribe  a  right  to  parte  and 
pertinents,  and  is  in  progress  of  doing  so,  is  at 
the  mercy  of  every  trespasser  or  intruder,  and  is 
powerless  to  protect  his  possession  until  forty  years 
are  expired.  The  law  is  notoriously  otherwise, 
even  against  a  competing  title.  Lord  Stair  says 
— "Parte  and  pertinente  in  possessions  are  sus- 
tained by  the  present  peaceable  possession  for 
some  time — for  seven  years'  peaceable  possession 
will  retain  the  right  of  the  whole  nntil  reduction. " 
This  even  where  the  disturber  alleges  en  adverse 
title.  Bnt  even  without  the  benefit  of  a  posses- 
sory judgment,  a  title  prima  facie  effectual,  and 
only  subject  to  challenge  by  the  Orown  as  flowing 
a  non  domino,  would  in  my  opinion  be  sustained 
as  sufficient  to  protect  the  possessor  against  all 
illegal  encroachments  on  the  part  of  those  who 
could  show  no  colour  of  right  In  the  present 
case  this  is  all  the  stronger  from  the  fact  that  the 
alleged  acte  were  such  as  the  owner  had  no  interest 
to  prevent.  The  petty  pilfering  of  sea-ware  was 
too  insignificant  to  deserve  notice,  and  the  one 
occasion  of  removing  the  stones  from  the  sea- 
shore to  aid  in  building  the  breakwater  at  Burnt- 
island was  no  injury  to  Mr  Young,  was  conducive 
to  an  important  public  object,  and  if  done  with 
bis  knowledge  was  not  improbably  done  also  with 
his  sanction. 

I  am  of  opinion  that  the  pursuer  shonid  have 
decree  in  terms  of  his  summons. 

LoBD  Young — I  am  of  the  same  opinion,  and  I 
do  not  know  that  I  have  anything  at  all  material 
to  add. 

The  qnestion  refers  to  the  property  of  the  sea- 
shore at  the  place  specified  in  the  record;  and 
the  controversy  about  the  proprietorship  is  be- 
tween the  pursuer,  who  is  undoubtedly  proprietor 
of  the  land  adjoining  the  sea,  and  the  Orown  as 
the  granter,  and  the  North  British  Railway  Com- 
pany as  the  recipient,  of  what  is  exfaeie  ttte  pro- 
perty title  of  that  sea-shore,  dated  in  April  1884. 

It  appears  that  the  North  British  Bailway  Com- 
pany having,  I  suppose,  statutory  authority,  with 
that  end  in  view,  and  desiring  to  construct  a 
railway  along  this  bit  of  the  sea-shore,  applied  to 
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the  Grown  for  a  grant  of  that  part  of  the  sea- 
ahore  as  the  proprietor  of  it,  and  obtained  a 
grant  of  the  foreshore  on  the  footing  that  there 
was  no  competing  interest  in  or  title  to  it.  Now, 
the  pnraner  srers  that  he  is  truly  the  proprietor 
of  what  the  Orown  has  so  conveyed  to  the  North 
British  Bailway  Company.  He  prodnces  to  ns  a 
title  which  as  a  title-deed  is  abundantly  sufficient 
to  make  him  proprietor  of  the  foreshore  in  ques- 
tion. It  appears  that  he  and  his  predecessors 
have  possessed  for  eighty  years  —  I  do  not 
say  the  sea-shore,  because  that  is  the  point 
in  oontroTersy  —  but  possessed  CTerything  else 
included  in  the  title,  the  title  including  the 
sea-shore  undoubtedly.  The  earliest  title,  as  his 
Ijordship  has  observed,  is  that  of  1804,  and  it 
daaoribes  the  pursuer's  land  as  "  bounded  by  the 
■ea"  on  the  south.  Now,  that  is  a  title  which  re- 
qniree  no  explanation  by  possession  or  otherwise. 
Had  it  proceeded  from  the  Orown,  or  from  anyone 
having  a  Grown  title  in  the  same  torms,  there 
oonld  be  no  question  as  to  the  meaning  of  it.  It 
gives  the  property  of  the  sea-shore  so  far  as 
property  may  exist  in  the  sea-shore.  It  is  not  a 
matter  for  explanation.  It  may  proceed  a  rum 
habente  potettatem,  and  the  real  proprietor  may 
object  to  it  as  conferring  no  right.  But  then 
that  introduces  the  law  of  prescription,  and  I 
think  the  pursuer  here  appeals  successfully  to 
that  law.  It  is  not,  as  your  Lordship  has 
observed,  a  Crown  title,  and  the  Crown  title 
of  the  author  of  it  is  not  produced,  and  therefore 
if  there  had  been  no  possession  or  no  sufficient 
possession  that  is  sufficient  either  in  quality  or  in 
quantity — I  mean  length  of  endurance — the 
Grown  might  intorpose,  or  anyone  in  the  Crown's 
right  might  intorpose,  and  say,  "That  is  an 
excellent  title  no  doubt,  but  it  proceeds  a  non 
habentit  potettaUm."  Bat  that  answer  is, 
by  possession  sufficient  in  quality  and  length 
of  endurance,  excluded.  'Ihat  is  the  very 
meaning  and  virtue  of  our  law  of  pre- 
■oription  ^  that  anyone  with  an  «t  fade 
■aflloient  title  upon  record,  and  possession 
following  npon  it  for  the  reqnisito  period,  which 
nsed  to  be  forty  years  and  now  is  twenty  years, 
may  not  be  ejected  or  his  proprietary  right  ques- 
tioned by  anyone  on  the  ground  that  his  title 
proceeds  a  non  habente  pote»tatem.  Now,  that 
rednoes  the  interest  in  this  case  to  the  question 
whether  there  has  been  possession  of  the  sea- 
shore for  the  last  twenty  years.  If  there  has 
been  no  possession  of  it,  then  the  production  of 
his  title  will  not  be  good  against  the  Crown  or 
the  North  British  EUilway,  as  in  the  Crown's 
ri^t  under  the  conveyance  of  last  year.  But  if 
there  has  been  possession,  then  the  Orown  comes 
forward  too  lato  to  assert  that  this  exfaeie  good 
title  proceeds  a  non  habente  potettatem,  and 
therefore  confers  no  right  I  am  of  opinion  with 
your  Lordship,  that  from  the  first — that  is,  for  a 
period  doable  the  old  period  of  prescription, 
there  has  been  all  the  possession  that  this  sea- 
■hore  admitted  of — all  the  possession  which  you 
mndd  look  to  a  proprietor  of  the  land  using  in 
Older  to  signify  to  the  world  that  he  had  asserted 
fciin—lf  to  be  the  proprietor.  But  it  is  sufficient  if 
for  the  period  of  twenty  years  previous  to  that  he 
has  assnted  his  right  in  the  property  under  the 
title  whicli  exfaeie  unquestionably  gives  it  to  him. 
Now,  I  attaoh  great  importance  to  the  fact  that 
be  sndosed  and  made  ixy  land  as  mnoh  of  it  as 


he  needed.  That  was  an  assertion  of  property, 
because  it  was  doing  a  very  significant  act — an 
act  which  the  true  proprietor,  if  this  man  was 
not  the  true  proprietor,  could  have  come  forward 
and  could  have  stopped. 

It  would  be  beyond  the  exigencies  of  the 
present  case  to  consider  the  law  generally  as  to 
sea-shore,  and  what  the  proprietor  thereof  may 
or  may  not  do.  The  pursuer  here  qualifies  his 
declarator  of  property  with  these  words — "Sub- 
ject always  to  the  rights  of  navigation  and  other 
rights  which  the  public  may  have  therein." 
Now,  the  rights  which  the  public  may  have 
therein,  and  of  which  the  Orown  have  always 
been  the  guardians,  will  depend  npon  the 
position  of  the  sea-shore  and  the  nature  of  it  in 
the  particular  locality,  but  wherever  without  pre- 
judice to  the  public  rights  the  sea-shore  may  be 
enclosed  and  made  dry  land  of,  and  the  sea  thus 
be  shut  out,  the  proprietor  may  do  so — always 
provided  that  there  is  no  interference  with  any 
public  rights  or  nses.  It  would  be  the  duty  of 
the  Orown,  or  of  the  guardians  of  the  foreshore, 
to  interfere  or  prevent  him,  in  so  far  as  such  a 
proprietor  was  interfering  in  any  such  way  as  to 
prejudice  the  public.  But  the  proprietor  alone 
can  convert  the  sea-shore  into  arable  land ;  and 
it  is  needless  to  say  that  that  is  frequently  done. 
But  it  may  be  said  that  this  conversion,  this 
shutting  out  of  the  sea  and  couvertingtheshoreinto 
dry  land,  is  as  emphatic  an  assertion  of  a  proprie- 
tor's right  as  anything  can  be ;  and  the  challenge 
of  anybody  else  who  considers  himself  the  pro- 
prietor— be  it  the  Crown  or  be  it  a  subject  who 
comes  forward  to  interfere — would  be  a  proper 
challenge  in  order  to  determine  whose  the  pro- 
perty was.  If  there  was  no  challenge  it  would 
be  a  difficult  thing  to  say  there  had  been  no 
possession  upon  the  title.  The  title  here  was 
good  ;  and  the  only  thing  I  am  considering  is 
whether  the  party  in  possession  of  that  title  held 
the  property  npon  a  barren  title  or  upon  posses- 
sion in  conformity  with  it.  I  repeat  that  I  think 
the  shutting  out  of  the  sea  and  the  making  of  dry 
land  what  was  previously  sea-shore  is  an  emphatic 
act  of  possession  and  assertion  of  a  proprietary 
right.  The  pursnef  and  his  predecessors  npon 
the  same  title  are  shown  to  have  taken,  I  thmk, 
about  the  only  other  valuable  use  which  the  pro- 
prietor could  take  of  this  ground.  In  the 
assertion  of  right  he  gathered  the  sea-ware  from 
the  foreshore,  and  he  prevented  others  from 
doing  it,  except  to  such  a  small  extent  that  one  is 
not  surprised  either  at  the  inability  to  prevent  it 
or  at  the  good  nature  which  did  not  prevent  it, 
and  in  considering  whether  such  things  could  be 
prevented  various  considerations  have  to  be 
looked  at.  You  cannot  prevent  trespass  or  an 
encroachment  upon  a  right  to  take  sea-ware  or 
sea-sand  or  anything  else  absolutely.  You  would 
require  a  staff  of  watohers  altogether  beyond  the 
value  of  the  subject  absolutely  to  prevent  any 
trespassing.  As  to  the  taking  by  the  cottagers  in 
the  neighbourhood  of  a  creel  of  sea- ware  for  their 
gardens,  I  regard  that  as  of  no  importance  what- 
ever. If  this  bad  been  an  absolute  title  proceed- 
ing from  the  Crown  direct,  and  no  dispute  about 
the  right,  of  property,  I  should  have  been  sur- 
prised to' find  that  there  was  an  absence  of  taking 
a  ereel  of  sea- ware  oooasioually,  in  the  absence  of 
any  stronger  or  more  general  prohibition  than 
that  whloh  ooonrs  here. 
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In  the  8ame  way  I  look  to  the  taking  of  the 
stones  for  the  bailding  of  the  pier.  The  qnestion 
that  is  pnt  with  regud  to  that  is  really  whether 
that  was  done  by  the  assumed  permission  of  the 
Crown  or  of  the  proprietor.  Now,  the  good  nature 
and  goodwill  of  the  one  or  the  other  in  allowing 
th&t  to  be  taken  which  was  doing  no  prejndioe  to 
anybody  is  oat  of  the  question.  I  do  not  think 
there  was  any  allowanoe  or  good  nature  exercised 
in  the  matter.  I  think  it  was  simply  not  known. 
I  think  farther  that  barrowfols  of  stones  oan 
eanly  be  taken  from  the  seashore  without  any- 
body being  a  bit  the  wiser  for  it.  I  hold  that  to 
be  quite  certain.  Let  a  man  be  proprietor  of  the 
seashore  never  so  much,  if  stones  which  were 
quite  useless  to  him,  and  whioh  he  thought  were 
perhaps  better  away  altogether,  were  taken  to 
build  a  pier  or  a  jetty,  or  to  make  the  foundation 
for  any  building  or  pier,  he  would  be  a  very  ill- 
conditioned  proprietor  if  he  interfered  to  prevent 
such  a  thing.  Therefore  I  do  not  think  that  is 
any  interference  with  his  assertion  of  a  pro- 
prietary right  whioh  he  had  made  in  the  manner 
already  alluded  to. 

I  therefore  think  that  there  is  here  a  good  title 
requiring  no  explanations  from  possession,  but 
which  was  clothed  with  possession  during  the 
prescriptive  period ;  so  that  neither  the  Crown 
nor  anyone  deriving  right  from  the  Crown  can 
now  be  permitted  to  oome  and  say  that  the  pur- 
suer's title  proceeded  a  non  habente  potestatem. 
That,  in  my  view,  is  the  whole  case,  and  I  think 
upon  it,  with  your  Lordship,  that  we  ought  to 
pronounce  declarator  of  property  in  favour  of  the 
pursuer.  I  am  disposed  to  agree  with  your  Lord- 
ship that  in  hoe  statu  we  should  pronounce  no 
further  decree — no  decree  of  interdict  at  all 
events.  The  proprietary  right  will  be  asserted 
by  the  party  in  whose  favour  we  are  declaring  it. 
Oar  judgment  will  stand,  and  will  no  doubt  be 
treated  respectfully  and  according  to  law  by  the 
railway  company,  who  are  thereby  informed  that 
they  have  another  proprietor  than  the  Crown  to 
deal  with — in  short,  that  the  Crown  is  not  the 
proprietor,  but  that  Mr  Young  is  the  proprietor, 
and  that  they  will  therefore  have  to  deal  with  him 
in  acquiring  this  ground  in  the  construction  of 
their  railway. 

LoBD  OBiiOHlLii — At  the  close  of  the  disonssion 
on  the  reolaiming-note  I  had  donbts  about  this 
case,  and  its  decision  was  in  consequence  delayed. 
Since  then  I  have  re-read  the  whole  proof  and 
re-oonsidered  all  that  was  said  upon  it  in  connec- 
tion with  such  questions  of  law  as  the  title  and 
the  value  of  what  is  referred  to  as  Bdvetse 
possession.  The  result  is  my  oononrrenoe  with 
the  other  members  of  the  Court  in  the  judgment 
whioh  has  been  proposed. 

The  porsuer,  I  am  now  satisfied,  has  bad  peace- 
able and  uninterrupted  possession  of  the  fore- 
shore for  the  full  period  of  prescription,  whether 
that  is  to  be  taken  to  be  time  immemorial  or 
forty  years  or. twenty  years,  on  a  title  admittedly 
habile  for  preiicription.  In  1827  a  predeoessor 
of  the  pursuer  appropriated  part  of  the  foreshore, 
whioh  was  a  strong  assertion  of  right,  and  such 
stones  as  could  be  used  were  taken  from  the  fore- 
shore for  the  construction  of  the  wall  by  whioh 
this  bit  of  shore  ground  was  enclosed.  Farther, 
year  by  year,  for  a  period  as  long  as  memory  oan 
go  baok,  the  sea-ware  upon  the  shore  has  been 


gathered  and  carted  away  by  the  servants  of  the 
pursuer  and  his  predecessors  as  manure  for  their 
land.  These,  which  practically  were,  so  far  aa 
the  pursuer  and  his  predecessors  were  conoemed, 
all  Uie  uses  to  which  the  shore  could  properly  be 
converted,  were  sufficient  assertion  of  a  rig^t  of 
property  in  the  shore,  assuming  the  pursuer's 
possession  not  to  be  impaired  by  adverse  posses- 
sion. Nor  has  the  contrary  of  this  propoeition 
been  suggested  by  the  defenders  or  by  the  Lord 
Ordinary. 

The  next  question  is,  Haa  this  possessioii 
been  exclusive?  If  it  hajs  been,  the  pursuer's 
case  is  established.  What  are  relied  on  as  proofs 
of  possession  by  others.  These  are — first,  the 
taking  of  atones  and  clay  ;  secondly,  the  gather- 
ing of  sea-ware ;  and  third,  the  lifting  ti  sand 
and  gravel  and  the  picking  up  of  whelks  and 
other  shell-fish.  As  to  the  first  of  these  groups, 
the  taking  of  the  materials  mentioned  was  only 
for  a  comparatively  short  time,  occnrring  at 
intervals  in  a  period  of  not  more,  at  the  most, 
than  a  couple  of  years,  upon  the  occasion  on 
which  the  first  Burntisland  breakwater  was  in  the 
course  of  construction,  for  a  period,  rather 
shorter  than  longer,  when  the  works  connected 
with  the  new  docks  at  this  port  were  in  progress, 
and  for  a  still  shorter  period  when  these  works 
were  resamed.  The  firet  occurred  twenty-seven, 
the  second  ten,  and  the  third  occasion  about 
three  years  ago.  By  themselves,  either  singly  or 
taken  together,  these  are  obviously  insnffldent 
in  point  of  duration,  and  their  value  as  elements 
of  possession  is,  moreover,  uncertain,  because 
the  quantity  taken  from  the  shore  at  any  time, 
or  daring  these  three  periods,  opposite  Colins- 
well  is  unascertained,  and  at  the  best  can  only 
be  loosely  conjectured.  (2)  As  to  the  taking  of 
sea-ware,  which  is  another  of  the  things  referred 
to  in  the  proof  of  counter  or  joint  possession,  it 
was  only  ocoasionaL  The  quantity  taken  was 
also  small,  having  been  at  the  most  no  more 
than  was  carried  home  in  creels  by  persons  living 
in  the  neighbourhood  when  in  spring  their  plots 
of  garden  ground  were  in  preparation  for  a  crop. 
But  it  does  not  appear  that  the  Youngs,  though 
living  at  Oolinswell,  knew  that  sea-ware  was  thus 
removed,  and  even  if  they  had  been  aware,  it  is 
unlikely  that  in  the  oircanistances  any  objection 
would  have  been  offered,  what  was  taken  being 
of  little  value  in  itself  and  being  too  insignifi- 
cant  to  be  a  ground  on  whioh  adverse  possession 
could  be  rested.  A  challenge  would  in  the 
circumstances  have  been  an  unnei^bonrly  pro- 
ceeding. (3)As  to  the  lifting  of  sand  and  gravel 
and  the  picking  up  6f  whelks  and  other  shell-fish 
from  the  shore,  these  were  only  trivial  incidents 
whioh  but  seldom  occurred  ;  and  the  latter  in  par- 
ticular, as  those  who  took  these  shell-fish  were  only 
casual  stragglers,  and  their  acts  were  no  more  aots 
of  possession  than  bathing  in  the  sea  opposita 
Colinswell  would  have  been.  Little,  accordingly, 
was  said  as  to  any  of  these  so-called  incidents  of 
possession  in  the  course  of  the  argument  Tha 
case  of  the  defenders  upon  the  proof  therefore 
has,  as  I  think,  failed. 

Bat  apart  from  this  it  mast  be  borne  in  mind 
that  those  who  are  said  to  have  possessed  akmg 
with  the  pursuer  and  his  predecessors  were  with- 
out title.  They  never  could  acquire  a  right  to 
this  foreshore  whatever  were  the  things  they 
carried  sway,  or  however  long  the  praotioe  was 


Digitized  by 


Google 


TouigT.  R.B.  B«y.  Oo., } 
otc  s.  isas.        J 


The  Scottish  Law  Bepmrter.—^oL  XXITI. 


203 


followed.  The  pnrsneT  and  his  predeoeaeort,  on 
the  other  hand,  had  a  title,  and  to  that  the  oae 
which  they  took  most  be  aeoribed ;  what  others 
did  most  be  asoribed  to  mere  toleration.  On 
this  point  the  case  of  Pirie  t.  Sose,  Febraary  1, 
1884,  11  B.  490,  may  be  consulted,  the  result 
to  which  we  are  brooght  being,  that  if  the  pos- 
Beesion  which  the  pnrsaer  and  his  piedeoeason 
enjoyed  was,  in  a  reasonable  sense,  possession 
of  the  shore,  as  I  think  it  was,  its  efficacy  oonld 
not  be  impaired  by  reason  of  the  alleged  adrerse 
possession  on  the  part  of  others  who  are  said  to 
hare  used  or  to  hare  lifted  materials  from  the 
shore. 

It  appears  to  me  therefore  that  the  proof  of 
•dverse  possession  has  entirely  failed.  I  sbonld 
have  said  the  same  thing  if  there  had  been 
ciroomstanoos  in  which  it  might  hare  been 
said  that  those  who  exercised  the  rights  of 
adverse  possession  had  a  title  or  represented 
anyone  who  had  a  title  to  that  which  was  taken, 
bnt  those  who  came  to  the  shore  and  did  the 
things  which  are  said  to  be  done  had  no  title  to 
which  an  alleged  possession  could  be  ascribed. 
What  they  did,  they  did  merely  because  there  was 
tolerance  on  the  part  of  those  who  had  the  right 
to  ohallenge,  and  howerer  long  and  extensire 
might  have  been  the  possession  that  was  taken 
the  result  could  never  have  been  to  them  the 
assertion  of  a  right  in  the  foreshore.  The  ques- 
tion would  not  he  whether  they  had  a  right,  bnt 
who  was  the  party  who  in  the  controTersy  could 
shew  that  he  had  a  title  which  with  possession 
would  be  sufficient  to  establish  that  right.  I 
think  there  has  been  an  orersight  on  the  part  of 
the  Iiord  Ordinary  here,  and  considerable  oversight 
also  on  the  part  of  the  defenders'  counsel,  as  to 
the  quality  and  character  of  the  acts  which  are 
said  to  have  constituted  the  adverse  possession. 
Those  who  came  had  no  right  to  remain.  They 
had  no  right  to  what  was  there,  and  I  think  that 
eTen  if  the  possession  by  others  was  of  the  char- 
acter which  has  been  given  to  it  by  the  Lord  Ordi- 
nary, itwould  never  have  been  possession  in  a  ques- 
tion with  one  who  like  the  pursuer  had  a  title, 
•nd  who  had  rendered  that  title  still  more  effica- 
cious by  reasonable  and  substantial  possession 
taken  by  himself  and  bis  predecessors.  On  the 
whole  matter  I  agree  with  your  Lordships,  and 
with  the  grounds  of  judgment  set  forth  by  your 
Lordship  and  Lord  Young. 

LoBD  BuTHsairPBP  Ciabx — I  am  of  the  same 
opinion.  I  agree  with  Lord  Toung  in  thinking 
that  pursuer's  title  does  not  require  explanation. 
.It  seems  to  me  to  be  a  title  which  per  txprettum 
indndes  the  foreshore  ez  adoerio  of  the  rest  of 
the  poraner's  property.  But  as  the  pursuer's 
title  is  not  a  Grown  title,  and  is  not  connected 
with  the  Crown  in  any  way,  it  may  be  objected 
that  it  flows  a  rum  habenU  potettatmt,  and  that 
objection  can  only  be  removed  by  proving  that 
he  possessed  the  foreshore  as  his  property.  But 
if  he  proves  that  he  possessed  the  forei^ore  as 
his  property  for  a  period  of  twenty  years  prior  to 
the  date  of  the  ohallenge  then  the  objection  is  re- 
niored.  I  am  of  opinion  that  he  has  given  suffi- 
cient evidence  Qtat  he  has  possessed  the  foreshore 
••  part  of  his  property,  and  I  am  therefore  of 
opinion  that  he  is  entitled  to  the  judgment  of  the 
Oemxt. 


The  Ooort  reealled  the  interloontor  of  the  Lord 
Ordinary,  and  decerned  in  terms  of  the  declara- 
tory conclusion. 

Counsel  for  Poisner— W.  Mackintosh— H. 
Johnston.     Agents — Cowan  ft  Dalmahoy,  W.S. 

Counsel  for  North  British  Bailway  Company 
—  D.-F.  Balfour,  Q.O.  —  Oomrie  Thomson. 
Agents — Millar,  Robson,  ft;  Innes,  S.S.O. 

Counsel  for  Lord  Advocate  (Respondent)— 
Jameson.    Agent — Donald  Beith,  W.S. 


Tuetday,  December  8. 

FIRST    DIVISION. 

[Lord  I<ee,  Ordinary. 
HILLEB  V.  BXNTOy  AKO  BEATTIB  ft  SONS. 

LanHord  and  Tenant — Struetural  Alteration  on 
Aijoining  Tenemeitt— Reparation — Gontraeior 
— LiabHUy  ef  Oontraetor — Separation  of  De- 
fmden. 

In  an  action  by  a  tenant  to  recover  damages 
for  injury  which  he  alleged  he  had  sustained 
'by  the  mode  in  which   certain    structural 
alterations  were  carried  out  by  the  landlord 
on  an  adjoining  portion  of  his  property,  the 
contractor  as  well  as  the  landlord  was  called 
as  a  defender,     field  {rev.  the  Lord  Ordi- 
nary) that   the   pursuer's    averments   were 
relevant   to   have  the  case    sent   to  proof 
against  both  defenders. 
This  was  an  action  by  John  Miller,  lessee  of  the 
Crown  Temperance  Hotel,  No.  2  West  Begister 
Street,  Edinburgh,  against  James  Ball  Benton, 
stockbroker,  and  proprietor  of  the  Crown  Hotel, 
and  of  adjoining  premises  in  Princes  Street,  and 
against  William  Beattie  ft:  Sons,  builders,  Edin- 
burgh, concluding  for  payment  of  £1200. 

It  was  admitted  that  the  defender  Benton 
resolved  in  the  beginning  of  1885  to  execute 
alterations  on  the  premises  adjoining  the  hotel 
of  which  pursuer  was  tenant,  and  contracted 
with  defenders  Beattie  ft  Sons  to  execute  them. 

The  pursuer  averred  that  it  was  stipulated  by 
this  contract  that  the  work  should  be  done  by 
Ist  March,  and  that  Beattie  ft  Sons  proposed 
to  Benton  that  the  work  should  go  on  night  and 
day,  which  he  agreed  to,  notwithstanding  both 
defenders  knew  that  such  work  would  be  ruinous 
to  bis  hotel  business.  "(Cond  3)  Nevertheless,  the 
defenders  improperly  and  illegally,  and  with  gross 
recklessness  and  want  of  due  care,  or  any  care  or 
attention  to  the  rights  and  interests  of  the  pur- 
suer, proceeded  with  and,  in  defiance  of  the 
pursuer's  remonstrances  and  threats,  carried  out 
the  said  works,  working,  as  after  mentioned,  night 
and  day.  Had  the  defenders  carried  out  and 
executed  the  work  contracted  for  with  due  care 
and  attention  to  the  pursuer's  rights  and  interests, 
and  not  working  at  untimely  and  unusual  hours, 
the  loss  arising  to  the  pursuer  would  have  been 
comparatively  little.  The  said  works,  carried 
out  as  they  were,  were  also  in  the  knowledge  of 
all  the  defenders  a  gross  violation  of  the  contract 
•f  lease  under  which  the  pursuer  held  his  hotel. 
The  work  oontisoted  for  included  taking  down 
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nearly  the  whole  front  wall  of  the  tenement 
supporting  the  upper  portion  thereof  let  to  the 
pnrsner.  The  first  and  second  floors  were  shored 
np  with  temporary  wooden  supports,  iron  beams 
were  introduced  for  their  permanent  support,  the 
wall  taken  down  re-erected  a  little  to  the  south 
of  the  original  site,  and  also  certain  internal 
partitions  removed.  The  front  wall  of  the 
premises,  No.  12,  13,  and  14  Princes  Street  was 
removed,  and  the  premises  entirely  gutted  and 
rebuilt.  Besides,  extensive  alterations  and  addi- 
tions were  made  at  the  back  of  said  premises." 

In  answer  it  was  admitted  that  the  workmen 
began  operations  on  22d  January,  and  worked 
night  and  day  till  80th,  except  on  the  Sunday 
(26th). 

The  pnrsuer  averred  that  by  the  noise,  shaking, 
and  dust  oansed  by  these  operations  his  ons- 
tomers  were  prevented  from  sleeping  or  doing 
business,  and  he  had  suffered  serious  loss,  both 
in  custom  and  in  deterioration  of  furniture,  etc. 

He  also  averred — "  (Cond.  6)  In  the  beginning  of 
March  the  contractors,  in  the  course  of  their  opera- 
tions, by  removing  supporting  masonry  rendered 
part  of  the  back  wall  of  the  west  half  of  the  main 
tenement  insecure.  This  wall  supported  a  chim- 
ney-stalk, it  was  therefore  necessary  that  the 
whole  wall  should  be  taken  down  and  rebuilt 
from  the  foundation.  For  this  purpose  the 
workmen  required  to  take  possession  of  the  attic 
rooms  over  the  western  part  of  the  tenement, 
and  the  pursuer  was  entirely  deprived  of  their 
use  nntil  the  6th  day  of  May.  The  defenders, 
however,  by  letters  from  their  agents,  dated  Sd 
and  6th  March,  admitted  their  liability  to  make 
compensation  to  the  pnrsner  for  the  nse  of  these 
rooms  for  that  time.  The  pursuer  avers  that 
this  result  of  the  defender's  operations  might 
have  been  foreseen  and  prevented  by  due  and 
reasonable  precautions.  He  has  sustained  serious 
damage  to  his  business  thereby,  in  addition  to 
the  temporary  deprivation  of  the  use  of  the 
rooms.  For  bis  protection  he  was  compelled  to 
call  in  the  assistance  of  an  •architect  to  advise 
with  him  as  to  the  condition  of  the  bnilding." 

Both  defenders  pleaded  that  the  action  was 
irrelevant. 

The  substance  of  the  defender  Benton's  de- 
fence was  contained  in  his  third  plea  in-law, 
which  was — "(3)  The  operations  condescended 
on  not  being  of  a  nature  such  as  would  neces- 
sarily imperil  the  stability  of  the  pursuer's  pre- 
mises, and  this  defender  having  employed  inde- 
pendent contractors  of  skill  and  experience  to 
execute  the  same,  and  having  taken  them  bound 
to  nse  all  means  and  appliances  necessary  for 
proteoting  the  premises  oocnpied  by  the  pursuer 
from  injnry,  is  not  liable  for  any  damage  which 
may  have  been  occasioned  to  the  pursuer." 

The  defenders  Beattie  A  Sons  pleaded — "(3) 
The  defenders  having  only  performed  their  duty 
nnder  their  contract  are  not  liable  for  damage 
due  to  operations  lawfully  performed  by  them  in 
punnance  of  the  said  contract." 

By  interlocutor  of  13th  November  1885  the 
Lord  Ordinary  (Lobd  Lee)  found  the  pursuer's 
allegations  against  the  defenders  Beattie  &  Sons 
not  relevant  or  sufficient  to  support  the  con- 
clusions of  the  action,  and  assoilzied  them 
accordingly. 

The  parsnei  reclaimed,  and  argned  that  proof 
onght  to  be  allowed  against  the  defender*  Beattie 


Jt  Sons.  The  averments  were  relevant,  and  the 
result  of  the  proof  might  be  to  show  that  they 
alone  are  responsible  for  the  damage  that  had 
taken  place. 

Authorities— Z««r«»<  v.  Lord  Advocate,  March 
6,  1869,  7  Macph.  607;  Cameron  v.  Fnuer, 
October  21,  1881,  9  R.  26. 

Replied  for  Beattie  &,  Sons — This  was  an 
action  by  a  tenant  against  his  landlord  for 
alleged  breach  of  contract;  it  was  a  question 
with  which  the  present  defenders  had  nothing  to 
do. 

Authorities  —  McLean  v.  Buttd,  Maenee,  A 
Co.,  March  9,  i860,  12  D.  887;  Hvghet  v.  Per- 
eival,  8  L.B.,  App.  Gas.  448. 

At  advising — 

Lobd  BaiisiDEirr — I  cannot  take  the  view  of 
this  case  which  has  been  adopted  by  the  Lord 
Ordinary,  because  however  the  facts  may  turn  ont 
in  a  proof  I  think  thai  perfectly  relevant  averments 
have  been  made  by  the  pursuer  against  both  of 
these  defenders.  It  would  be  an  extremely  danger- 
rous  thing  to  separate  these  two  cases,  and  would 
in  all  probability  lead  to  a  miscarriage  of  justice. 
One  of  these  two  defenders  might  be  let  out,  and 
it  might  afterwards  be  foun^  that  the  other  was 
not  liable,  while  the  party  who  had  been  let  ont  • 
was  the  one  truly  to  blame.  We  know  that  this 
occurred  in  a  case  relating  to  the  erection  of  a 
bridge,  when  the  engineers  were  assoilzied  and 
afterwards  the  contractors  found  not  liable, 
while  my  impression  is  that  the  parties  who  in 
that  case  were  first  let  ont  might  have  been 
found  hable  (^Adamt  v.  Ajpr  Road  Trtuteei,  ante 
vol.  xxi.  p.  224,  Dec.  14,  1883). 

We  must  always  keep  such  a  danger  as  this  in 
view  when  two  parties  to  a  contract  snch  as  this 
do  something  attended  with  probable  loss  to  a 
third  party,  and  also  when  it  is  averred  that  the 
operations  complained  of  were  carried  ont  reck- 
lessly. I  think  that  we  have  a  perfectly  rele- 
vant case  stated  against  both  defenders  in  article 
3  of  the  condescendence.  I  am  therefore  for 
sending  the  case  to  proof  against  both  defen- 
ders. 

Lobd  Mubs  concurred. 

LoBD  Bhaitd  —  I  am  of  the  same  opinion. 
I  think  that  there  are  averments  in  articles  3  and 
6  of  the  condescendence  of  a  legal  wrong,  for 
which  it  is  alleged  that  both  the  defenders  are 
responsible.  With  respect  to  the  things  therein 
specified,  joint  and  several  liability  seems  to  be 
implied.  I  cannot  therefore  see  how  the  con- 
tractors are  to  be  let  oat  at  this  stage  of  the 
proceedings. 

Lobd  Adah  concnrred. 

The  Court  recalled  the  Lord  Ordinary's  interio- 
ontor,  and  remitted  to  the  Lord  Ordinary  to  allow 
the  parties  a  proof  of  their  averments  in  oommon 
form. 

Counsel  for  Pursuer — Rhind — Baxter.  Agent 
— Robert  Menzies,  S.S.C. 

Counsel  for  Defender  (Renton) — Comrie  Thom- 
son—Macfarlane.  Agents — Millar,  Robson,  ft 
Innes,  S.S.O. 

Counsel  for  Defenders  (Beattie  t  Sons) — Sol- 
Qen.  Robertson — M'Keohnie.  Agents — Cnrror, 
Cowper,  &  Oorror,  S.S.C, 
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Tuesday,  December  8. 

FIBST     DIVISION. 

[Lord  Fraser,  Ordinary. 

CLABK  V.  TOUNO  AND  OTHERS. 

Proun— Proof— Jury  Trial—Jteduetion—Fravd. 

Three  of  the  next-of-kin  of  a  testatrix 

raised  separate  aotions  of  reduction  of  her 

trnst-deed  on  the  groncds  of  facility  and  cir- 

cnmTention,  and   the  Court  (rev.  the  Lord 

■  Ordinary,  who  had  appointed  a  proof)  ordered 

iaaaes,  Mding  that  tiiere  vere  no  saah  special 

oiromnstances  as  to  warrant  a  departure  from 

the  ordinary  mode  of  trying  such  oases. 

The  deceased  Mrs  Jane  F  arris  or  Taylor,  widow 

of  George  Taylor,  mahogany  merchant,  London, 

died  at  Olasgow  on  or  about  the  80th  August 

18S4  in  the  house  of  Mr  and  Mrs  Hollis,  who 

were  defenders  in  this  action.     Mrs  Taylor  left  a 

deed  of  settlement,  executed  on  the  night  on  which 

she  died.     It  was  not  signed  by  herself,  but  by 

a  notary  public,  and  was  prepared  by  a  writer  in 

Glasgow. 

The  deed  was  a  trust-disposition  and  settle- 
ment, the  trustees  being  John  Young  and  others, 
including  Mrs  Hollis.  Mrs  Hollis  also  received 
under  the  deed  £2400  and  the  whole  of  the 
residue  of  Mrs  Taylor's  estate. 

Three  actions  of  redaction  of  the  said  trust- 
deed  and  settlement  were  raised  by  Walter 
dark,  William  Clark,  and  Bobert  Clark  and 
others,  who  were  among  the  next-of-kin  of  the 
deceased,  all  sons  of  Mrs  Jessie  Furvia  or  Clark, 
who  was  a  sister  of  the  testatrix. 

All  the  pursners  sought  to  reduce  the  alleged 
settlement  of  Mrs  Taylor.  Walter  Clark  and 
Uobert  Clark  also  sought  to  reduce  assignations 
in  favour  of  the  defenders  whereby  they  (pur- 
sners) bore  to  assign  to  the  defenders  their  right 
in  Mrs  Taylor's  succession. 

The  pursuers  averred  that  at  the  time  when 
Mrs  Taylor  was  alleged  to  have  executed  the 
deed  she  was  quite  incapable  of  managing 
or  of  giving  directions  for  the  management 
of  her  affaiici,  or  at  all  events  was  in  such  a  state 
as  to  be  liable  to  circumvention,  and  had  in  fact 
been  circumvented ;  that  it  was  not  her  deed, 
bat  had  been  fraudulently  obtained  from  her. 
It  was  also  averred  that  the  assignations  sought 
to  be  reduced  had  been  fraudulently  obtained. 

At  the  dosing  of  the  records  the  Lord  Ordinary 
refused  a  motion  by  the  pursuers  for  an  order 
for  the  adjustment  of  issues,  with  a  view  to  the 
eaoses  behig  tried  by  jury,  and  appointed  a 
proof  in  the  cause  to  proceed  on  a  day  to  be  fixed. 

The  putsueis  reclaimed,  and  asked  the  Court  to 
appoint  the  parties  to  lodge  issues,  on  the  ground 
tbat  this  was  the  ordinary  mode  of  trying  cases 
of  reduction  on  the  ground  of  facility  and  cir- 
cumvention. 

Anthorities— Jfunro  v.  Patenon  and  Strain, 
February  14,  1874,  1  E.  522 ;  Griekton  v.  Crich- 
ton,  March  8,  1874,  IB.  688;  M'Laurin  v. 
Stafford,  December  17,  1876,  8  B.  266. 

At  advising — 

LoBD  PKisniXHT — There  can  be  no  doubt  as  to 
the  ordinary  rule  applicable  in  oases  of  reduction 
of  setUements  on  the  ground  of  facility  and  oir- 


omnvention,  namely,  that  such  oases  are  sent  to  a 
jury.  The  only  additional  element  that  we  have 
here  is  the  reduction  of  this  assignation,  and 
the  question  comes  to  be,  whether  that  intro- 
duces any  new  element  sufficient  to  warrant  us  in 
departing  from  the  ordinary  rule.  I  cannot  see 
any  specialty  in  the  circumstances  here,  and 
though  the  Lord  Ordinary  has  appointed  the  case 
to  be  tried  before  himself  without  a  jury,  he  has 
not  given  us  any  reason  for  following  this  course. 
Although  I  do  not  dispute  that  the  Court  may  in 
special  circumstances  sometimes  see  fit  to  act 
otherwise,  yet  I  can  see  nothing  in  the  present 
case  to  warrant  our  departing  from  the  ordinary 
rule. 

LoxD  MuBX  concurred. 

LoBD  Shand — I  am  very  unwilling  to  interfere 
with  the  discretion  of  the  Lord  Ordinary  in  any 
question  of  procedure,  but  what  is  asked  here  by 
Uie  reclaimer  is  that  the  ordinary  rule  in  such 
cases  should  be  followed,  and  the  question  deter- 
mined by  a  jury  and  issues  in  the  usual  way. 
Had  I  been  sitting  in  the  Outer  House,  I  should 
certainly  have  ordered  issues  in  such  a  case,  and 
I  therefore  quite  concur  in  the  course  now  pro- 
posed by  your  Lordship. 

LoBD  Adam — I  am  of  the  same  opinion. 

The  Court  recalled  the  Lord  Ordinary's  inter- 
locutor, remitted  to  him  to  adjust  issues,  and 
appointed  the  three  cases  to  be  tried  before  one 
jury. 

Counsel  for  Pursuers  —  M'Eeobnie  —  Shaw. 
Agents— Cairns,  M'lntosh,  &  Morton,  W.S. 

Counsel  for  Defenders — Jameson.  Agents — 
Gumming  &,  Duff,  S.S.O. 


Tuesday,  December  8, 

FIRST    DIVISION. 

[Lord  Fraser,  Ordinary. 

HiLNE  V.  uiLME,  et  c  cotUra. 

Husband  and  Wife— Married  Women't  Property 
Act  1881  (44  and  45  Vict.  cap.  21). 

Held  that  the  daily  wages  earned  by  a 

married  woman  during  a  portion  of  the  year 

in  her  trade  of  fishcuring  did  not  constitute 

separate  "estate"  in  the  sense  of  the  Act. 

Husband  and  Wife — Interim  Award  of  Expense* 

— Married   Women's  Property  Act*  1877  and 

1881. 

Held  that  the  Married  Women's  Property 
Acts  have  not  made  any  alteration  on  the 
ordinary  rule  that  when  a  married  woman 
has  no  separate  estate  she  is  entitled  in  a 
litigation  with  her  husband  to  an  interim 
award  of  expenses.  Therefore  where  a  hus- 
band sought  to  divorce  his  wife,  who  had  no 
means  except  what  she  earned  as  doily  wages, 
Tield  that  she  was  entitled  to  a  sum  to  enable 
her  to  defend  herseU  before  the  Lord  Ordi- 
nary. 
Section  3,  sab-section  2,  of  the  Married  Women's 
Property  Act  1881  provides  that  in  the  case  of 
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maniages  which  have  taken  place  before  the 
passing  of  the  Act,  "  the  ju$  mariti  and  right 
of  administration  shall  be  excluded  .  .  .  from 
all  estate  ...  to  which  the  wife  may  aoqnire 
right  after  the  passing  of  the  Act." 

In  July  1886  John  Milne,  fish-dealer,  Aberdeen, 
raised  an  action  of  divorce  for  adultery  against 
his  wife  Mrs  Jessie  Fraser  or  Milne,  calUng  a 
man  named  Charles  William  Ballard  as  co-de- 
fender. 

On  September  1885  Mrs  Milne  raised  a 
ooonter-aotion  of  divorce  for  adultery  against 
Milne.  In  her  condescendence  she  averred  that 
her  earnings  were  barely  sufficient  to  keep  her  in 
life.  In  his  answers  he  averred  that  since  she 
left  him  she  had  been  employed  at  high  wages  as 
a  herring  cnrer,  in  which  trade  she  was  very  ex- 
pert. He  averred  that  she  had  saved  not  less 
than  £16  during  the  herring  season,  and  that 
she  had  since  then  been  earning  6s.  to  15s. 
a-day. 

The  Lord  Ordinary  conjoined  the  actions,  and 
in  the  conjoined  actions  allowed  a  proof. 

Thereafter  on  19th  November  counsel  for  Mrs 
Milne  moved  the  Lord  Ordinary  for  an  interim 
award  of  expenses. 

The  Lord  Ordinary  refused  the  motion,  and  re- 
fused leave  to  reclaim. 

This  note  of  his  Lordship's  ground  of  refusal 
was  laid  before  the  Inner  House:  —  "Lord 
Fraser  said  he  would  not  give  an  award 
of  expenses  in  this  case,  and  that  he  refused 
it  upon  two  grounds.  He  thought  that  the 
foundation  on  which  the  practice  of  giving 
expenses  to  a  wife  rested  had  been  altogether 
out  away  by  the  Married  Women's  Property  Acts. 
The  practice  rested  upon  this  principle — that  the 
wife  had  no  personal  estate.  It  was  all  swept 
away  by  the  husband's  jui  mariti.  No  doubt, 
before  the  passing  of  the  Married  Women's  Pro- 
perty Acts  a  wife  could  hold  separate  personal 
estate,  but  only  in  virtue  of  a  deed  by  which 
the  husband's  jtis  mariti  was  renounced  or  ex- 
cluded. In  such  a  case  she  was  bound  to  con- 
duct a  litigation  with  her  husband  like  any  other 
litigant,  that  is,  at  her  own  expense.  The  second 
ground  for  refusing  expenses  in  the  present  case 
was,  that  although  it  was  denied  that  the  wife 
had  means,  there  was  a  very  specific  statement  of 
her  earnings ;  and  it  should  have  been  met  by  a 
distinct  statement  of  these  earnings,  and  not  by 
a  mere  denial.  It  was  clear  from  the  statutes 
that  if  a  wife  had  means  she  was  bound  to 
litigate  at  her  own  cost  in  every  action." 

On  same  date  Mrs  Milne's  agent  wrote  as 
follows  to  the  agent  of  the  pursuer : — "  Dear  Sir, 
— I  beg  to  intimate  that  in  consequence  of  the 
Lord  Ordinary's  decision  to-day,  and  his  refusal 
to  allow  an  appeal,  Mrs  Milne,  who  is  utterly 
without  funds,  does  not  intend  to  appear  further 
in  either  of  the  actions. — Yours,  Ac." 

On  21st  November  proof  was  led  in  the  hus- 
band's action,  the  wife  not  appearing.  The  Lord 
Ordinary  prononnced  decree  of  divorce  against 
the  wife,  granting  expenses  to  the  husband 
against  Charles  William  Ballard,  the  oo-defender: 
"  And  having  called  the  action  at  instance  of  the 
said  Jessie  Fraser  or  Milne  against  the  said  John 
Milne,  in  respect  of  no  appearance  for  the  said 
Jessie  Fraser  or  Milne,  assoilzies  the  defender 
John  Milne  from  the  conclusions  of  the  said 
action." 


The  defender  Mrs  Milne  reclaimed,  and  argued 
that  the  Lord  Ordinary  was  wrong  in  refusing 
her  an  interim  award  of  expenses.  The  Harried 
Women's  Property  Act  only  took  effect  when  a 
woman  had  separate  estate.  It  protected  that 
estate,  but  it  did  not  confer  separate  estate. 
Here  all  the  wife  had  was  her  earnings,  which 
were  precarious.  Earnings  were  not  separate 
estate  in  the  sense  of  the  Act.  The  defender 
did  not  abandon  her  action ;  she  merely  stood 
aside  from  want  of  means  to  defend.  She  was 
entitled  in  the  circumstances  to  be  reponed,  as 
she  had  no  separate  estate. 

Authorities — Fraser,  Husband  and  Wife,  vol. 
ii.  pp.  1130  and  1281 ;  Married  Women's  Pro- 
perty Acts,  1877  (40  and  41  Yict.  cap.  29),  sec. 
3,  and  1881  (44  and  46  Vict.  cap.  21),  sees.  1  and  8 ; 
Dielaon  v.  Diekaon,  February  17, 1841,  8  D.  659  ; 
BaxUr  V.  Baxter,  May  28,  1846,  7  D.  639; 
M'Qregor  r.  M'Oregor,  July  8,  1841,  3  D.  1191 ; 
Ow)  T.  Qow,  February  21,  1856,  17  D.  471. 

Beplied  for  respondent — The  defender  aban- 
doned her  action  by  not  appearing  at  the  proof. 
The  present  application  ^ould  be  refused  be- 
cause it  was  incompetent,  this  not  being  a  decree 
in  absence ;  and  further,  the  Lord  Ordinary  had 
refused  this  application  on  the  merits,  and  the 
awarding  of  interim  expenses  was  a  matter  en- 
tirely in  the  hands  of  the  Lord  Ordinary.  Under 
the  Married  Women's  Property  Acts  the  parties 
here  were  independent  persons,  and  the  onxu 
which  formerly  lay  upon  the  husband  in  re- 
spect of  his  jui  mariti  was  now  by  the  operation 
of  these  statutes  discharged.  The  wife  here  had 
separate  estate,  her  own  earnings,  and  was  able 
to  pay  her  own  expenses. 

Authorities — Tjfre  v.  Oi-mitton,  Hume's  De- 
cisions, p.  7 ;  Stewart  v.  Stewart,  February  27, 
1868,  1  Macph.  449. 

At  advising — 

LoBD  Pbxsideht  —  In  this  case  there  were 
counter  actions  of  divorce,  the  first  of  which  was 
by  the  husband  against  his  wife,  while  the  other 
was  by  the  wife  against  her  husband.  The  hus- 
band's was  the  leading  action.  The  Lord  Ordi- 
nary conjoined  the  two  actionsand  allowed  a  proof, 
and  it  was  after  that  interlocutor  was  prononnced 
that  the  wife's  counsel  asked  the  Lord  Ordinary 
for  a  sum  of  expenses  to  enable  her  to  prepare 
her  case. 

When  this  motion  was  made  there  does  not 
appear  to  have  been  any  order  pronounced  upon 
it,  but  the  Lord  Ordinary  recorded  in  a  note  his 
reasons  for  not  giving  any  award.  The  wife 
thereupon  represented  that  she  was  unable  to 
meet  the  cost  of  bringing  any  witnesses  to  the 
trial  or  even  of  being  herself  present  at  the  proof. 
The  result  of  this  is  the  interlocutor  now  reclaimed 
against  The  Lord  Ordinary  in  the  action  by 
the  husband  against  his  wife  took  the  proof 
adduced  by  the  pursuer,  the  defender  not  appear- 
ing, and  found  the  defender  guilty  of  adultery  ; 
and  in  the  counter  action  he  assoilzied  the  hus- 
band in  respect  of  no  appearance  for  the  wife. 
The  wife  now  reclaims  ;  and  what  she  asks  vir- 
tually is  that  she  be  reponed,  because  as  she 
alleges  she  gave  a  good  and  sufficient  reason  for 
her  non-attendance,  and  something  ought  to  have 
been  done  to  have  enabled  her  to  conduct  her 
case. 

If  the  views  stated  by  the  Lord  Ordinary  in  his 
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nota  08  to  expenses  be  eoneot,  and  if  Tre  are  to 
adhere  to  these,  then  the  wife  has  no  good  ground 
for  asking  to  be  reponed.  Bat  I  am  not  prepared  to 
agree  with  the  Lord  Ordinary  in  the  view  which  he 
takes  as  to  the  effect  of  the  Married  Women's  Pro- 
perty Acts,  or  tohold  that  the  prinoiple  npon  which 
expenses  were  given  to  a  wife  in  such  cases  was 
in  any  way  affected  by  these  Acts.  The  Lord 
Ordinary  says  that  the  practice  of  allowing  a 
married  woman  expenses  rested  npon  this  prin- 
ciple, that  by  the  operation  of  the  husband's  ju» 
mariU  the  wife  had  no  personal  estate.  Now, 
that  is  qnite  true,  and  it  is  the  foundation  of  the 
role  which  has  hitherto  been  acted  upon.  Bat  it 
must  be  kept  in  mind  that  these  Acts  had  not  the 
effect  of  bestowing  upon  any  married  woman 
separate  estate.  Ajil  that  they  did  was  to  protect 
any  estate  of  whioh  she  might  be  possessed. 
While  therefore  the  effect  of  these  Acts  is  to 
extinguish  the  jut  mariti  as  regards  the  wife's 
estat^  the  question  will  always  remain  whether 
the  wife  has  any  separate  estate  to  be  pro- 
tected. 

The  rule  is  just  as  it  was  before  these  Acts  were 
passed  If  she  has  separate  estate  she  is 
bound  to  conduct  a  litigation  with  her  husband 
at  her  own  private  expense,  while  if  she  has  no 
separate  estate  then  she  is  exactly  in  the  position 
a  wife  was  in  prior  to  the  passing  of  these  Acts, 
and  she  is  entitled  to  an  award  of  expenses. 

The  question  then  comes  to  be,  whether  there 
is  here  any  allegation  that  the  wife  here  has 
separate  estate?  I  do  not  think  that  there  is. 
She  may  by  her  industry  earn  wages  sufficient  to 
feed  and  clothe  herself,  but  that  is  not  separate 
estate  in  the  sense  of  these  Acts.  The  rule 
remains  as  it  was  before  this  Act  was  passed. 

The  Lord  Ordinary  then  ought  not,  I  think,  to 
have  refused  the  wife  an  award  of  expenses,  un- 
less he  came  to  be  of  opinion  that  the  husband 
had  not  the  money  wherewith  to  give  her  it,  in 
which  case  he  should  have  ordained  the  husband 
to  provide  the  smnll  sum  sufficient  to  let  both  him- 
self and  his  wife  get  patupon  the  poor's  roll ;  and 
that  is  the  course  which  I  should  suggest  to  your 
Lordships  that  we  ought  now  to  adopt.  I  think, 
then,  that  we  ought  to  repone  the  defender,  recal 
the  interlocutor  of  the  Lord  Ordinary,  and  sist 
process  in  hoe  ttatu  in  order  to  allow  the  hus- 
band to  make  such  an  application. 

LoBD  Mxntx  concurred. 

LoBD  Seakd — ^I  am  of  the  same  opinion,  and 
for  the  reasons  stated  by  your  Lordship.  I  think 
that  this  case  ought  to  be  disposed  of  without 
reference  to  the  Married  Women's  Property  Act 
at  all.  I  cannot  read  the  letter  by  the  wife's 
agent  of  19ih  November  1885  [quoted  tupra\ 
as  an  abandonment  of  the  action  by  the  wife, 
and  in  so  treating  it  I  think  the  Lord  Ordi- 
nary went  too  far.  The  same  rale,  I  think, 
prevails  now  as  existed  prior  to  the  passing  of 
these  Acts,  namely,  that  if  the  wife  has  separate 
estate  she  must  litigate  with  her  husband  at  her 
own  expense.  In  the  present  case  it  would, 
appear  that  the  husband  has  no  money  wherewith 
to  pay  even  if  the  wife  did  get  a  decree,  and  the 
wife  does  not  aver  that  the  husband  has  the 
means  to  pay  for  her  defence.  I  think,  therefore, 
that  the  course  saggested  by  your  Lordship  ought 
in  the  circomstanoes  to  be  adopted. 


LoBD  Adah — When  first  I  read  the  ]adgment 
of  the  Lord  Ordinary  it  struck  me  that  it  was  of 
a  very  sweeping  character.  Usually  the  wife  has 
no  separate  estate,  and  except  among  the  working 
classes  she  has  not  the  aptitude  to  earn  a  liveli- 
hood. 

The  effect  of  such  a  decision  as  this  would  be 
that  a  husband  might  bring  an  action  such  as  this 
against  his  wife,  and  then  turn  her  oat  of  doors 
and  let  her  defend  herself  as  best  she  could. 
That  certainly  was  not  the  intention  of  these 
statutes,  whioh  were  to  aid  married  women  and  to 
protect  their  separate  estate. 

I  think  that  all  actions  of  divorce  should  be 
defended  so  as  to  supply  the  Court  with  as  much 
information  as  possible  before  decree  is  pro- 
nounced, and  as  I  do  not  think  that  the  effect  of 
these  Acts  was  to  make  any  change  as  to  awarding 
expenses  in  actions  of  this  kind,  I  ooneuz  in 
the  opinion  expressed  by  your  Lordship.  . 

The  Court  recalled  the  interlocutor  of  the 
Lord  Ordinary,  and  sisted  procedure  in  hoe  ttatu 
to  allow  the  parties  an  opportunity  of  applying 
for  the  admission  to  the  poor's  rolL 

Counsel  for  Milne — Lang — O.  W.  Burnet, 
Agent — Thomas  Carmichael,  S.S.O. 

Counsel  for  Mrs  Milne — ^Bbind.  Agent— J.  D. 
Maoaulay,  aS.C. 


Wednesday,  December  9. 

SECOND    DIVISION. 

[Sheriff  of  Perthshire. 
MITCHELL  V.   PATULLO. 
Reparation— Emphyert  Liability  Act  1880  (43 
and  44   Viet.  cap.  42) — Negligence— CondiUon 
of  Emptayer't  I*retni»e»—Miiadventure. 

A  master  ia  not  bound  to  have  the  most 
new  and  excellent  appliances,  but  only  to  use 
reasonable  precautions.      Therefore  where  a 
farm-servant  claimed    damages   in  respect 
that  he  had  been  injared  by  the  blowing  to 
of  a  shed  door,  and  that  this  would  not  have 
happened  if  it  had  been  of  a  different  con- 
struction or  fastened  with  a  sneck  instead  of 
having  something  put  against  it  to  hold  it — 
field  that  the  master  was  not  liable. 
John  Mitchell,  labourer,  Blairgowrie,  raised  this 
action  of  damages  for  £150  as  damages  at  common 
law  and  under  the  Employers  Liability  Act  1880 
against  James  Patullo,  Esquire,  of  Persey,  in  re- 
spect of  personal  injuries  sustained  by  him  while 
in  the  latter's  service,  under  the  following  circum- 
stances:— On   28th  October   1884   the   pursuer, 
who  was  "orraman"  on  the  defender's  farm,  was 
assisting  to  imload  a  cart  of  turnips  in  a  turnip 
shed.    He  took  the  tail-board  off  a  cart  which  was 
backed  into  the  shed.     The  defender's  grieve  was 
present  at  the  time.    The  door  of  the  ^ed  was  a 
folding  one,  and  was  not  supplied  with  catchesand 
staples  to  fasten  it  back  when  opened.    The  cus- 
tom was,  on  a  windy  day  such  as  that  of  the  acci- 
dent, to  put  something,  such  as  a  stone,  against 
it    to    hold   it,   and  on  this   occasion    it    was 
fastened   back   with    a    shovel   by    the   driver 
of  the  cart,  William  Oall,  who  was  also  in  the 
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employment  of  the  defender.  A  gnst  of  wind 
knocked  over  the  Bhovel  and  blew  one  of  the 
folding-doors  against  the  horse's  head,  oansing  it 
to  back  and  omah  and  seriously  injnre  the  pursuer 
between  the  oart  and  the  wall  of  the  shed.  The 
door  had  been  pat  on  the  shed  three  years  before 
the  aooident,  when  alterations  were  being  made 
on  the  steading. 

The  pursuer  averred — "The  said  accident  arose 
in  oonsequenee  of  the  defender's  own  negligence 
in  failing  to  provide,  as  it  was  his  duty  to  do, 
either  sliding-doors  for  said  shed,  which  are  well 
recognised  to  be  the  safest  and  best,  and  which 
would  have  effectually  prevented  said  accident, 
or  sneoks,  staples,  stay-bands,  or  catches,  or 
other  means  for  fastening  the  folding-doors,  by 
which  failure  the  shed  and  doors  were  in  a 
defective  and  nnsafe  condition ;  and  also,  and 
separately,  in  conseqaence  of  the  defender's  grieve 
having  negligently  failed  to  take  some  means  for 
keeping  the  doors  open  while  the  unloading  was 
going  on  under  his  own  superintendence." 

The  defender  denied  that  it  was  either  usual 
or  necessary  to  have  latches  for  the  doors. 

The  pursuer  pleaded — "(1)  The  defender  hav- 
ing failed  to  provide  catches,  snecks,  staples,  or 
other  means  tor  securing  the  doors  of  the  turnip- 
shed  when  open,  so  as  to  prevent  the  accident 
libelled,  the  defender  was  personally  guilty  of 
negligence,  and  the  pursuer  having  been  injured 
in  consequence  of  such  negligence,  is  entitled  to 
reparation  from  the  defender  for  the  injuries 
sustained  by  him,  at  common  law.  (2)  The  pur- 
suer having  been  injured  in  consequence  of  the 
defective  condition  of  the  premises,  the  defender 
is  liable  in  compensation  to  him  in  terms  of  the 
Employers  Liability  Act  1880  (48  and  44  Vict, 
cap.  42).  (8)  The  defender's  grieve  having  been 
in  superintendence,  and  having  failed  to  take 
precautions  for  preventing  the  accident  libelled, 
was  guilty  of  negligence,  and  the  pnrsuer  having 
been  injured  in  consequence  of  such  negligence 
he  is  entitled  to  compensation  from  the  defender 
in  terms  of  the  said  Act." 

The  defender  pleaded — "(1)  The  pursuer  not 
having  been  injured  through  any  fault  of  the 
defender,  or  the  fault  of  anyone  for  whom  he  is 
responsible,  the  defender  is  not  liable  in  com- 
pensation to  the  pursuer,  and  is  entitled  to  be 
assoilzied.  (2)  The  injuries  received  by  the  pur- 
suer having  been  the  result  of  pure  accident,  and 
not  arising  through  any  defect  in  the  constmotion 
or  condition  of  the  premises,  nor  from  negligence 
on  the  defender's  part,  the  defender  is  not  re- 
sponsible for  the  pursuer's  injuries. " 

The  Sheriff-Substitute  (Osahak)  found,  inUr 
alia,  as  follows : — "  That  the  occasion  of  the  door 
being  driven  on  the  horse  was  the  insufficiency  of 
the  means  employed  to  keep  it  back :  Finds  that 
while  the  use  of  folding-doois  for  sheds  has  in 
many  instances  been  superseded  by  the  use  of 
sUding-panels,  folding-doors  similar  to  those  on 
the  defender's  shed  are  still  in  general  use  in 
farm-steadings  throughout  the  country,  and  are 
not  found  unsuitable  or  dangerous :  Finds  in 
point  of  law  that  the  defender  was  not  bound  to 
provide  doors  of  the  most  recent  or  improved 
description  for  his  turnip-shed,  and  that  the 
doors  in  question  were  such  as  are  in  general  use, 
and  found  suitable  for  their  purpose  when  used 
with  ordinary  preoantion,"  He  assoilzied  the 
defender. 


On  appeal  the  Sheriff  (GitOAo)  found  "(4)  That 
on  said  occasion  said  door  was  opened  by  the 
driver  of  the  cart,  William  Gall,  and  was  not 
secured  by  him  sufficiently  to  resist  the  foroa  of 
the  wind ;  (5)  That  Gall  was  then  in  the  employ- 
ment of  the  defender,  and  had  no  superintendence 
entrusted  to  him,  and  no  authority  over  the  pnr- 
suer ;  (6)  That  it  was  not  the  duty  of  the  grieve 
to  see  that  the  door  was  securely  fastened ;  (7) 
That  the  defender  is  not  chargeable  with  fault  in 
respect  either  that  the  said  door  was  a  folding- 
door  or  that  it  was  not  provided  with  catches  or 
staples  as  aforesaid,  or  otherwise  in  respect  of 
the  character  or  condition  of  said  door ;  (8)  That 
it  is  not  proved  that  the  injury  sustained  by  the 
pursuer  was  caused  by  the  fault  of  the  defender 
or  of  anyone  for  whom  the  defender  is  respons- 
ible: Therefore  of  new  assoilzies  the  defender 
from  the  conclusions  of  the  action. 

"Jfote. —  .  .  .  The  case  has  been  raised  under 
the  Employers  Liability  Act,  but  I  think  that 
the  most  important  ground  of  action  does  not 
receive  much  aid  from  that  Act,  but  may  be  Just 
as  well  referred  to  the  common  law. 

"At  the  debate  the  defender's  liabili^  was 
rested  by  the  pursuer's  agent  on  three  gronnda — 
(1)  It  was  said  that  the  gate  was  itself  a  source 
of  danger,  which  might  and  should  have  'been 
avoided  ;  (2)  It  was  maintained  that  the  accident 
was  attributable  to  the  fault  of  the  grieve  in  fail- 
ing to  see  that  the  gate  was  sufficiently  secured  ; 
and  (8)  That  it  was  also  attributable  to  the  fault 
of  Gall  in  using  insufficient  means  for  the  seonrity 
of  the  gate,  and  that  the  defenders  are  liable  for 
bis  fault. 

"The  third  ground  of  action  is  not,  I  think, 
pleaded  on  record,  and  natnrally,  beoauae  Gall 
was  a  eoUaboraitur,  with  no  auUiority  over  the 
pursuer,  and  the  ordinary  rule  of  law  in  such 
circumstances  is  not  affected  by  the  Employen 
Liability  Act.  It  is  therefore  unnecessary  to 
determine  whether  Gall  was  in  fault  or  not,  see- 
ing that  the  defender  would  not  be  liable  for  such 
fault  to  the  pursuer.  The  provisions  of  the 
Employers  Liability  Act  would  be  of  importance 
if  the  second  ground  of  action  were  warranted 
by  the  facts ;  but  I  agree  with  the  Sheriff-Sub- 
stitnte  in  thinking  that  it  is  no  part  of  the  duty  of 
a  grieve  to  look  after  a  matter  of  such  minute 
detail  and  such  ordinary  occurrence  as  the  fasten- 
ing of  a  door.  That  most  be  left  to  the  workmen 
who  are  engaged  in  the  operations  regarding  it 
to  be  done.  There  remains,  however,  the  first 
gronnd  onjwhich  thedef  ender's  liability  is  rested  — 
the  character  and  condition  of  the  door;  and  that 
raises  a  more  difficult  and  an  important  question. 
It  is  said  that  the  door  should  have  been  a  sliding. 
door,  or  if  a  folding-door  that  there  should 
have  been  means  for  securing  it  when  opened. 
Now  it  may  be  admitted  that  this  aooident  could 
not  have  happened  had  the  door  been  a  sliding, 
door,  and  might  not  have  happened  had  it,  being 
a  folding-door,  been  furnished  with  catches  and 
staples.  It  may  also  be  admitted  thai  recently  it 
has  been  more  usual  to  put  up  sliding-doors  to 
such  sheds  than  folding. doors,  ^e  better 
opinion  seems  to  be,  that  when  there  are  no 
architectural  objections  sliding-doors  are  prefer- 
able, it  being  remembered  that  this  door  was  pat 
up  within  three  years.  Bnt  Uie  liability  of  the 
defender  does  not  directly  follow.  There  is  not, 
I  think,  any  rule  of  law  to  the  effect  Ouat  a  master 
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ia  boond  to  proyide  against  every  possible  danger, 
or  to  supply  in  all  cases  the  safest  and  most 
approved  appliances.  I  think  it  may  be  conceded 
as  a  sound  legal  proposition  that  a  master  is 
bound  to  nse  all  reasonable  precautions  for  the 
safety  of  his  workmen,  and  that  he  will  generally 
be  liable  if  injury  occurs  from  the  want  of  such 
reasonable  precautions.  That  rule  was,  I  think, 
stated  either  expressly  or  impliedly  by  Lord 
Young  in  the  case  of  Murdoch  v.  M'Kinrum,  7th 
March  1886,  11  B.  810,  and  by  the  Lord  Presi- 
dent in  J<^n»on  t.  MiteMlk  Co.,  5th  June  1885, 
22  8.L.B.  698 ;  but  from  its  very  expression  it  is 
not  an  absolute  or  unqualified  rule,  but  must 
suffer  modifloation  in  various  ciroumstanoes;  and 
with  reference  in  particular  to  the  former  of 
these  cases  I  may  say  that  there  may  be  some 
diffionlty  in  applying  remarks  which  related  to 
the  working  of  a  mine  — that  is,  to  work  dangerous 
in  its  nature,  and  necessarily  calling  for  special 
{ureoantions — ^to  the  ordinary  work  of  a  farm,  which 
oaonot  in  any  proper  sense  be  held  to  be  danger- 
ous at  all  exeept  in  very  special  and  accidental 
ciroumstanoes  such  as  occurred  in  the  present 
case.  So  also  in  the  case  of  Johnton  v.  Ifitehell 
it  was  only  because  of  the  exceptional  purposes 
for  which  the  door  then  in  question  was  intended, 
that  the  defect  of  it,  which  caused  the  accident, 
was  held  to  infer  liability  against  the  defender. 
it  was  a  door  to  be  used  in  order  to  prevent  the 
q>Tead  of  fire,  and  therefore  likely  to  be  shut 
very  hastily ;  but  had  it  been  an  ordinary  door, 
requiring  no  such  haste  in  the  use  of  it,  I  do  not 
understand  that  the  defenders  would  have  been 
held  liable  for  a  similar  accident.  To  hold  that 
every  farmer  whose  farm  buildings  have  been 
reoenUy  buflt  or  repaired  is  bound  to  have  slid- 
ing-doors — doors  that  will  not  be  affected  by  the 
wind — on  his  turnip  sheds,  or  other  buildings  and 
oothonses,  on  the  pain  of  being  held  responsible 
if  some  untoward  and  totally  unexpected  accident 
should  happen,  would  be  to  impose  an  obligation 
of  a  very  startling  kind,  and  I  do  not  consider 
%tttLt  these  cases  would  necessitate  or  warrant  it. 
I  think  it  enough  if  his  farm  buildings  are  such 
as  to  be  the  cause  of  no  special  danger,  having 
reference  to  ordinary  circumstances  and  to  their 
ordinary  uses. 

•'Whether  the  want  of  catches  or  staples 
implied  the  failure  to  use  ordinary  precautions 
may  be  a  nicer  question,  but  I  do  not  think  it 
did.  It  would  be  difficult  to  see  where  the  obli- 
gation to  use  such  precautions  could  stop  if  the 
pniaoer's  contention  were  sustained.  It  is  not 
(be  doors  of  turnip-sheds  alone  that  are  liable  to 
be  suddenly  shut  oy  a  blast  of  wind,  and  which 
might  in  exceptional  ciroumstanxws  be  the  ooca- 
rion  of  Bimilar  danger.  It  appears  from  the 
evidence,  and  everybody  knows,  that  it  is 
eommon  in  farm-houses  and  farm-buildings  and 
farms  to  have  gates  and  doors  without  any 
q>eoiaI  means  of  fastening  them ;  and  it  is  by  no 
means  clear  that  greater  safety  would  be  attained 
by  catches  and  staples,  for  very  probably  the  use 
of  them  would  be  neglected,  and  they  might  in 
time  become  insecure  and  be  a  positive  source  of 
danger.  On  the  whole  I  think  it  cannot  be 
alBrmed  that  the  defender  was  in  fault  because 
no  special  means  of  that  kind  for  fastening  the 
s«te  was  provided.  The  oases  of  RoberUon  t. 
AdoTium,  3rd  July  1862,  24  D.  1281,  and  Thorn- 
mm  V.  The  North  Britith  ScUheay  CvmgoMg,  16th 
TOij.  xzm. 


November  1876,  4  B.  116,  may  be  referred  to  as 
cases  in  which  the  mere  absence  of  certain  pre- 
cautions, which  if  used  would  have  prevented 
the  accident  which  happened,  were  h^d  not  of 
itself  to  infer  liability.  The  cases  proceeded  Qn 
the  ground  that  there  is  a  limit  to  the  precautions 
against  danger  which  masters  and  others  were 
bound  to  use.  The  following  additional  autho- 
rities was  referred  to  at  the  debate — Maeavlay  v. 
Baiit  A  Co.,  9th  December  1846,  9  D.  245 ; 
Frouer  v.  Frater,  6th  June  1882,  9  B.  896; 
WaUc&r  V.  OUen,  15th  June  1882,  9  B.  946  ; 
BtMiidge  v.  Si/tnear  &  Co. ,  2l8t  December  1888, 
11  B.  887;  Wingate  v.  Monkland  Iron  Co.,  8th 
November  1884, 12  B.  91 ;  Fulton  v.  Anderson, 
18th  November  1884,  22  S.Ij.B.  100;  Inein  v. 
Denntfttoun  Forge  Co.,  8rd  February  1886,  22 
S.L.B.  379 ;  Dolan  v.  Anderson  A  Lyta,  9th 
March,  1885, 12  B.  804— but  they  do  not  appear 
to  me  to  have  so  close  a  bearing  on  the  present 
case  as  the  cases  previously  quoted." 

The  pursuer  appealed,  and  sorgued — No  good 
master  having  his  servant's  interests  at  heart 
would  have  such  a  door  to  a  shed  like  this. 
There  was  gross  negligence,  then,  sufficient  to 
entitle  the  pursuer  to  reparation  for  his  injuries. 

The  defender's  counsel  was  not  called  on. 

At  advising — 

liOBD  JnsnoB-OLZBZ — This  is  an  example  of 
an  attempt  to  create  liability  for  damages  arising 
out  of  an  accident  which  was  a  pure  mis- 
adventure. It  seems  the  man  was  engaged  in 
unloading  ii  cartful  of  turnips.  The  cart  was 
backed  into  the  shed,  the  man  being  behind  it, 
in  order  to  onload.  Something  frightened  the 
horse.  It  backed,  and  crushed  the  man  against 
the  wall.  It  was  the  flapping  of  the  folding- 
doors  in  the  horse's  face  wUch  caused  it  to  back, 
and  it  is  said  that  it  happened  because  there  were 
no  sneeks  or  stays  to  fasten  the  doors,  and  that 
they  were  not  properly  constructed,  because  they 
should  have  been  ^ding-doors.  That  is  a  subtlety 
and  refinement  which  does  not  give  any  cause  for 
a  claim  of  this  kind.  It  is  one  of  misadventure 
only.  The  horse  might  have  been  frightened  by 
a  hundred  things,  and  each  of  them  might  have 
been  prevented  by  precautions  if  such  had  been 
thought  of.  But  we  have  no  materialB  here  for 
a  claim  of  damages,  and  I  am  sorry  to  see  an 
action  of  this  kind  running  the  gauntlet  of  the 
Courts. 

LoBDS  Yoono,  Obaiqhill,  and  Buthsbtubd 
CI.ABX  oooourred. 

The  Oourt  pronounced  this  interlocutor  : — 
"Find  (hat  it  is  not  proved  that  the 
injury  sustained  by  the  pursuer  was  caused 
by  the  fault  of  the  defender,  or  of  anyone 
for  whom  the  defender  is  responsible : 
Therefore  dismiss  the  appeal:  Affirm  the 
judgment  of  the  Sheriff  appealed  against." 

Counsel  for  Pursuer  (Appellant)  —  Bhind. 
Agents — Begg  k  Bruce  Low,  S.S.O. 

Counsel  for  Defender  (Bespondent)— J.  A. 
Beid.    Agents — Henderson  &  Clark,  W.S. 
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Thunday^  December  10. 

OUTER    HOUSE. 

[Lord  Hliaren. 
8CTHKRLAND,  DOWSON,  &  CO.  V.  THOMSON. 
Proees»—Exp«nsei— Debit  BeeoteryiSeotlaiid)  Act 
1867  (30  and  31  Viet.  cap.  96). 

Oironmstances  in  which  the  defender  in  an 
aotion  nused  in  the  Oonrt  of  Seesion  was 
found  UMt  in  no  fnrther  expenses  than 
vonld  haye  been  reooTorable  in  the  Debts 
Beoovery  Oourt. 
This  aotion  was  raised  in  the  Oonrt  of  SeeaioB  at 
the  instance  of  the  proprieton  of  the  newB^^>er 
Iron  for  payment  of  a  sniu  of  £81,  12b.  cUumad 
by  them  in  respect  of  advertisements  inserted  in 
their  paper  at  the  defender's  order,  with  in- 
terest from  the  date  of  the  last  insertion.  The 
defender  admitted  the  pursuers'  statements,  nnder 
the  ezplaaatioa,  firstly,  that  the  pnisners  were 
entitled  to  interest  on  the  snm  sned  for  only  from 
the  date  of  citation ;  and  secondly,  that  prior  to 
the  calling  of  the  summons,  the  sum  sued  for,  and 
interest  from  the  date  of  citation,  had  been  ten- 
dered by  his  agent,  together  with  the  expenses  to 
whidi  Uie  pursuers  would  have  been  entitled  had 
they  sned  for  recovery  of  said  debt  and  interest 
in  the  Debts  Becovery  Court  of  Benfrewshire  at 
Paisley.  He  stated  that  the  delay  in  payment 
was  due  to  the  fault  of  a  servant,  into  which  he 
had  to  make  inquiry. 

The  Lord  Ordinary  (M'Liskn)  pronounced  this 
interlocutor: — "In  respect  it  apx>earB  that  the 
case  was  proper  to  be  tried  nnder  the  forms  of  the 
Debts  Beoovery  Act,  Decerns  in  favour  of  the 
pursuers  in  terms  of  the  conclusions  for  payment; 
but  finds  the  defender  only  liable  in  expenses 
according  to  the  Table  of  Fees  in  the  Debts  Be- 
oovery Act ;  of  eonsent  modifies  said  expenses  to 
the  snm  of  14s.  7d. ,  for  which  sum'also  decerns  in 
favour  of  the  pursuers. 

Counsel  for  Pursuers— Orr.  Agent— B.  Paaley 
Stevenson,  S.S.O. 

Counsel  for  Defender — A.  S.  D.  Thomson. 
Agent— W.  B.  Patrick,  Solicitor. 


Friday,  December  11. 

SECOND    DIVISION. 

[Lord  Lee,  Ordinary. 
PHILIP  V.  PHILIP. 
Svecetiion — DeiUnaUon  to  Heirt  and  Attigneet— 
Oentral  Settiement — Aoquirenda. 

The  maker  of  a  general  settlement  pur- 
chased heritage  after  its  date,  taking  the 
title  to  himself  and  his  heirs  and  assignees 
whomsoever.      Hdd  on  his  death  that  this 
heritage  did  not  fall  to  his  heir-at-law,  but 
was  carried  by  the  settlement  to  the  disponee 
thereunder. 
On  22nd  September  1877  John  Philip,  a  flsh- 
curer  in  Buckhaven,  executed,  along  with  his 
second  wife,  the  defender  of  this  action,  a  mutual 
disposition  and   settlement  which  bore  to  be 


granted  by  the  spouses  "  from  onr  affection  for 
each  other. "  By  this  deed  Mr  Philip  assigned  and 
disponed  to  and  in  favour  of  his  ■wito  "  and  her 
assignees,  whom  failing  my  whole  children,  equally 
among  them,  share  and  share  alike,  allandsund^ 
my  heritable  and  moveable  estate,  of  whatever 
nature  or  denomination  the  same  may  be,  which 
shall  belong  and  be  addebted  to  me  at  the  time 
of  my  decease,  with  the  whole  writs  and  evi- 
denta,"  Aa.  On  the  other  hand,  the  wife  in  like 
manner  conveyed  to  her  husband,  and  his  heirs 
and  assignees  whomsoever,  the  whole  estate 
which  might  belong  to  her  at  her  death. 

In  1881  Philip  purohased  a  small  heritable  sub- 
ject  in  the  village  of  Buokhaven,  taking  the  title 
in  favour  of  himself  "  and  his  heirs  and  assignees 
whomsoever." 

He  died  on  8th  August  1884,  survived  by  his 
wife  and  by  his  children  by  a  former  marriage. 
There  were  no  children  of  the  second  marriage. 
Thomas  Philip,  his  eldest  son,  sought  declaiator 
that  under  the  destination  in  the  conveyance  of 
1884,  in  favour  of  his  father  and  his  heirs  and 
assignees  whomsoever,  he,  pursuer,  as  eldest  son 
and  nearest  lawful  heir  of  his  father,  was  abso- 
lute proprietor  of  the  subjects  in  Buckhaven 
thereby  conveyed.  He  also  sought  deoree  of 
removing  against  the  defender,  who  had  possessed 
the  subjects  since  her  husband's  death. 

He  pleaded — "  (1)  The  succession  to  the  herit- 
able subjects  described  in  the  summons  being 
regulated  by  the  destination  in  the  dispoution  of 
1884,  as  condescended  on,  the  pursuer,  as  heir 
under  that  destination,  is  entitled  to  decree  in 
terms  of  the  conclusions  of  the  summons,  with 
expenses." 

The  defender  pleaded— "(1)  The  said  John 
Philip' having  validly  and  irrevocably  conveyed 
to  the  defender  the  whole  estate  belonging  to  him 
at  the  time  of  his  death,  including  ^e  subjects 
described  in  the  summons,  the  defender  is 
entitled  to  absolvitor,  with  expenses.  (2)  Upon 
a  sound  construction  of  the  said  mutual  settle- 
ment, and  of  the  disposition  of  1884,  the  succes- 
sion to  the  subjects  oontained  in  the  said  disposi- 
tion falls  to  be  regulated,  by  the  terms  of  the  said 
mutual  settlement" 

The  Lord  Ordinary  (Lib)  pronounced  this  inter- 
loontor — "Finds  that,  on  a  sound  construction 
of  the  mutual  settlement  and  the  disposition  of 
1884,  the  succession  to  the  subjects  referred  to 
in  the  summons  falls  to  be  regulated  by  the  said 
mutual  settlement :  Therefore  assoilzies  the 
defender  from  the  oonolusions  of  the  summons ; 
and  decerns. 

"  Opinion. — This  is  a  competition  for  a  small 
heritable  subject  in  the  village  of  Buckhaven, 
which  was  purchased  in  May  1884  by  the  de- 
ceased John  Philip.  He  took  the  title  in  favour 
of  himself  'and  his  heirs  and  assignees  whomso- 
ever,' and  died  on  8th  August  1884.  The  pur- 
suer, as  his  eldest  son  by  his  flrst  marriage, 
claims  to  succeed  to  the  property  as  his  heir-at- 
law,  and  therefore  entitled  under  the  above 
destination  to  succeed. 

"But  the  late  John  Philip  in  September  1877 
executed  along  with  the  defender,  his  second  wife, 
a  mutual  disposition  and  settlement.  By  that 
deed,  which  bears  to  begrantedbythesponses'ftom 
OUT  affection  for  each  other,'  Mr  Philip  assigned 
and  disponed,  to  and  in  favour  of  the  defender 
'and  her  assignees,  whom  failing  my  whole  children 
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equally  uuong  Ihem,  share  and  share  alike,  all 
and  Bondry  my  heritable  and  moveable  estate  of 
whateTer  natnre  or  denomination  the  same  may 
be,  which  shall  belong  and  be  addebted  to  me  at 
the  time  of  my  decease,  with  the  whole  writs  and 
•Tidenta.'  On  the  other  hand  the  defender  in 
like  manner  conveyed  to  her  hnsband,  and  his 
heiiB  and  assignees  whomsoever,  the  whole  estate 
which  might  belong  to  her  at  her  death.  Bnt  itdoes 
not  appear  that  at  the  time  she  had  any  separate 
estate.  The  defender  claims  the  property  as 
belonging  to  her  nnder  the  mutual  settlement. 

"I  th^  it  settled  that  where  a  man  has 
execrated  a  general  settlement,  the  general  dis- 
ponee,  not  the  heir-at-law,  has  right  to  after 
acquisitions  of  the  disponer,  though  the  rights  to 
thMn  bare  been  taken  in  f avonr  of  '  heirs  and 
aasigneee.'  The  decision  in  B<ib»on  v.  Bobxm  in 
1794  (M.  14,958)  has  been  followed  in  subsequent 
cases  (I^ttom  v.  Hamilton,  1797,  H.  11,876,  and 
OgHmtfM  TrwUet,  in  8  D.  1244),  and  appears 
to  me  to  be  in  point.  The  doctrine  of  Eiskine 
(iiL  8,  47)  is  to  the  same  effect. 

"  Vib»  poisner  cited  the  cases  of  Wtbsler't  Trva- 
Ue»  (4  B.  101)  and  Fctrquhanon  v.  Fargvharton 
(July  19.  1883,  10  R.  1263).  But  in  my  opinion 
neither  of  them  is  applicable  to  the  present  case. 
In  1f«M«r'«  Trvttees  the  title  taken  to  the  sub- 
jects after  acquired  contained  a  special  destina- 
tion to  the  testator's  sister,  failing  himself  and 
his  assignees  and  disponees;  and  the  disposi- 
tion bore  that  the  destination  was  so  taken  '  at 
the  special  request  of  the  said  James  Webster  as 
evinced  by  his  subscription  to  these  presents. ' 

'*  In  the  case  of  Farquharson  the  judgment  of 
the  Conrt  was  that  the  prior  settlement  did  not 
convey  lands.  And  although  opinions  were  given 
by  the  Lord  Justice-Clerk  and  Lord  Toung, 
which  went  beyond  the  judgment,  I  think  that 
they  were  expressed  in  suoh  guarded  terms  as  not 
to  support  the  doctrine  contended  for  by  the 
pnrBuer,  that  if  the  maker  of  a  general  settle- 
ment dealing  with  his  whole  estate  shall  subse- 
quently acquire  s  special  subject,  taking  the  title 
to  binaelf  and  heirs  and  assignees  whomsoever, 
he  most  be  held  to  have  made  a  special  destina- 
tion of  that  subject.  With  regard  to  one  class  of 
the  after  acquired  subjects,  t£e  testator  in  that 
case  had  made  a  special  destination  to  himsdtf 
and  his  wife  '  in  conjunct  fee  and  liferent  for  her 
liferent  nse  allenarly,  and  to  his  'heirs  and 
aorignees  whomsoever,'  which  the  Lord  Justice- 
dark  held  to  be  dearly  inconsistent  with  the 
untual  disposition.  With  regard  to  the  Leith 
Street  subjects  there  was  more  difficulty.  But  I 
tbink  it  must  be  assumed  that  in  that  case  there 
was  good  ground  in  the  deeds  for  the  opinion  of 
the  Lord  Jnstice-Glerk,  that  the  expression 
'  heirs  and  assignees'  as  there  used  meant  future 
assignees  or  disponees  of  the  special  subject. 
Iford  Young  appesrs  to  have  had  difficulty  as  to 
these  subjects.  He  did  not  commit  himself  to  a 
decided  o|nnion  on  the  point.  Lord  Butherf  urd 
Olsrk  takes  care  to  explain  that  his  opinion  was 
based  entirely  on  the  ground  stated  by  the  Lord 
Ordinary,  viz.,  that  the  settlement  did  not  deal 
witblaad. 

**  I  am  therefore  unable  to  regard  these  cases 
as  supporting  the  pursuer's  claim. 

"  I  tlunk  uie  mutual  settlement  is  as  effectual 
in  &vour  of  the  testator's  wife  as  it  would  have 
been  in  favour  of  any  other  person.    Any  legitim 


due  to  his  children  will  of  course  be  claimable  by 
them. 

The  pursuer  reclaimed,  and  argued— A  destina- 
tion of  what  a  man  may  have  at  his  death  did  not 
comprehend  acguirenda  the  tiUe  to  which  was  in 
Buclrterms  as  here.  The  effect  of  the  destination 
of  1884  was  to  carry  the  Buckhaven  heritage  to 
the  pursuer.  Had  that  not  been  the  intention 
the  tiUe  would  have  been  taken  to  the  defender 
after  the  deceased.  The  case  of  Farguhanon 
(Lord  Justioe-Olerk)  was  conclusive.— if eam* 
February  20, 1769,  6  Pat.  App.  724 ;  Farquharton 
V.  Farquhamm,  die.,  July  19,  1883,  10  B.  1263. 

Counsel  for  the  respondent  was  not  called 
upon. 

At  advising — 

IiOBD  Jusnci-CuEBK- 1  do  not  think  it  neces- 
sary to  refer  to  my  remarks  in  the  case  of 
FarquAarion  v.  Farquhartm,  which  I  think 
were  well  founded  with  reference  to  the  facts  of 
that  case.  Here  the  case  contended  for  goes  be- 
yond them.  The  question  is,  whether  the  desti- 
nation to  this  property  purchased  subsequently 
evacuates  as  to  it  the  conveyance  in  the  mutual 
deed  of  settlement.  The  pursuer's  argument 
really  comes  (as  was  said  by  Lord  Young  in 
the  course  of  the  debate)  to  this,  that  as  a  man 
not  making  a  special  destination  can  only  take 
the  title  to  his  subsequenUy  acquired  property  to 
himself  and  his  heirs  and  assignees  as  was  done 
here,  therefore  where  a  man  has  made  a  general 
settiement  aequirenda  cannot  fall  within  it,  and 
are  not  to  be  included  in  the  ultimate  distribu- 
tion of  his  estate  under  the  settlement  I  cannot 
assent  to  that  I  am  of  opinion,  then,  that  the 
interlocutor  is  right. 

IiOBDS  Youxo,  Craishill,  and  BirrHxuruBD 
OulBX  concurred. 

The  Court  adhered. 

Counsel  for  Pursuer— Mliennan.  Agent — 
James  Skinner,  S.S.C. 

Counsel  for  I>efender— Olosg — W.  Campbell. 
Agents— J.  ft  J.  GaUeUy,  S.S.O. 


Friday,  December  11. 
SECOND    DIVISION. 

BUSSELL  V.  CLELAND  AKD  AKOTHEB. 

Proof— Pretumption—TmpUed    Diteharge    and 
Aeeounting. 

A  farmer  who  was  advanced  in  years  and 
in  ill-health  got  D,  his  brother,  to  come  and 
live  with  him,  which  he  did,  carrying  on  the 
farm  and  recmving  all  paymente  for  stock 
and  crop  which  he  sold.  As  the  brothers  met 
daily  no  formal  account  of  intromissions  was 
ever  rendered  by  D,  and  no  books  were  kept 
After  his  brother's  death,  D  was  sued  by  his 
trustees  for  an  accounting,  and  averred  that 
he  had  reported  all  his  transactions  from  day 
to  day,  and  that  his  brother  was  satisfied 
therewith.  Held  that  the  presumption  was 
that  D  had,  as  stated,  accounted  from  day  to 
day  during  his  brother's  life,  and  that  this 
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presumption  not  haying  been  displaoed  by 
the  proof  led,  was  entitled  to  be  assoilzied. 
In  this  action  the  trnstees  of  the  late  John 
Bnssell,  a  farmer  at  Branohel  Bum,  Oambns- 
nethan,  sought  to  obtain  from  Daniel  Bossell, 
brother  of  the  deceased,  a  "full  aooonnt  of  his 
intromissions  as  manager  for  the  said  John 
Bnssell  of  the  farm  of  Branohel  Bam  aforesaid, 
for  the  period  from  Whitsnnday  1880  till  12th 
November  1884,"  and  also  as  faotor  for  a  small 
property  situated  in  Bonklein  the  said  parish  for 
a  period  of  six  months.  The  latter  branch  of 
the  case  need  not  be  farther  referred  to. 

John  Bnssell  being  old  and  in  feeble  health 
from  heart  disease,  adced  his  brother,  the  defen- 
der, vho  was  till  then  a  mason,  to  come  with  his 
family  and  Uts  with  him  at  the  farm  at  Whit- 
sandi^  1880,  and  accordingly  at  that  term  the 
defender  and  bis  family  went  to  lire  there.  The 
brothers  then  intended  that  the  lease  should  be 
transferred  to  DanieL  Meantime  be  continued 
to  live  at  and  manage  the  farm.  In  1882  the 
landlord,  as  the  result  of  the  negotiations  anent 
transferring  the  lease,  refused  to  do  so.  Daniel 
and  his  family,  however,  remained  at  the  farm, 
and  oondaoted  the  whole  business  of  it,  selling 
and  ba^g  stock,  produce,  Sm.  He  paid  the 
rent  at  certain  terms,  but  not  at  Martinmas  1882 
or  Martinmas  1884. 

On  12th  Norember  1884  John  Russell  died. 
Daniel  had  kept  no  books,  and  could  give  no 
account  of  his  management,  and  this  action  was 
brought  in  March  1886  by  John's  trustees  to 
obtain  from  him  snoh  accounting. 

The  defender  stated— "(Stat.  I)  Prior  to  the 
term  of  Whitsunday  1880  ttie  defender,  who  had 
been  a  mason  at  Cambuanethan,  was  invited  by 
the  said  John  Bnssell  to  reside  with  him  at  the 
said  farm  of  Branohel  Bam,  and  accordingly  at 
that  term  the  defender  and  his  family  took  up 
their  abode  at  the  said  farm.  (Stat  2)  At  the 
date  of  the  defender's  going  to  reside  with  the 
said  John  Bassell  it  was  arranged  between  them 
that  the  lease  of  Branohel  Burn  farm  should  be 
transferred  to  the  defender's  name,  and  negotia- 
tions were  opened  with  the  landlord  of  the  farm 
to  have  that  done.  (Stat.  3)  Such  negotiations, 
however,  having  failed,  the  defender  agreed  to 
oontinne  his  residence  and  that  of  his  family  vrith 
the  deceased,  and  to  do  all  he  could  towards  the 
management  and  supervision  of  said  farm,  for 
which  he  was  to  receive  wages  at  the  rate  of  24s. 
per  week  for  himself,  and  his  family  were  also 
to  be  suitably  remunerated  for  their  services  in 
the  farm.  (Stat.  4)  The  defender  continued  to 
reside  with  his  family  at  the  said  farm  until  the 
death  of  the  said  John  Bussell,  and  daring  that 
time  acted  under  the  said  John  Bassell  as  farm- 
overseer.  (Stat  6)  All  the  transactions  of  the 
defender  daring  the  time  of  his  residence  in  the 
said  tana  were  reported  verbally  by  him  from 
day  to  day  to  the  said  John  Bassell,  who  ap- 
proved of  same,  and  expressed  himself  perfectly 
satisfied  with  the  resolt  of  the  defender's  intro- 
missions with  the  affairs  of  the  farm  and  property 
at  Bonkle.  No  books  were  kept  by  the  defender 
of  such  intromissions,  and  he  never  rendered  to 
the  said  John  Bassell  an  account  thereof,  nor 
was  he  ever  asked  by  the  said  John  Bussell  for 
snoh  an  account  (Stat.  6)  The  defender  has 
rendered  to  the  agent  for  the  said  deceased  John 
Bosaell's  executors  an  aoooont  of  his  intromissions 


in  connection  with  the  said  farm  from  the  data 
of  the  said  John  Bussell's  death  to  27th  Febroary 
1885  [when  he  left  the  farm],  which  account  has 
been  lodged  in  this  process  by  the  porsners,  and 
which  shows  a  bakmce  due  by  the  defender  of 
£2,  19s.  6d."  He  also  stated  that  he  had  an 
account  for  wages  to  himself  and  his  family,  and 
that  if  any  accounting  were  found  to  be  required 
of  him  he  had  this  aoconnt  to  set  off  against 
what  the  pursuers  might  be  found  entitled  to 
reoeive. 

He  pleaded  that  having  acconnted  to  John 
Bassell  up  to  the  date  of  h^  death  for  his  intro- 
missions, the  pursuers  had  no  title  to  sne  him 
for  an  account  of  intromissions  prior  thereto. 

The  Sheriff-Substitute  appointed  him  to  lodge 
an  account  of  hia  intromissions  from  Whitsunday 
1880  to  Martinmas  1884,  the  period  embiaoed  by 
the  action. 

He  then  lodged  a  minute  stating  that  as  h« 
kept  no  accounts,  and  was  not  required  by  John 
Bassell  to  do  so,  he  could  not  lodge  sniBh  ac- 
count 

The  Sheriff-Substitute  then  allowed  him  a  proof 
of  his  averments,  and  to  pursuers  a  conjunct  pro- 
bation. 

At  the  proof  the  porsuers  led  evidence  to  show 
that  John  Bussell  had  been  obliged  out  of  money 
he  had  saved  to  pay  rents  which  the  defender 
had  not  paid.  It  also  appeared  that  the  defender 
and  his  family  had  had  their  food  and  clothes  ont 
of  the  proceeds  of  the  farm  in  addition  to  their 
living  in  the  farmhouse.  The  defender  had  also 
given  his  son  and  daughter  smidl  sums  of  "pooket- 
moiiey,"  but,  as  he  deponed,  no  regular  wagea. 
John  Bussell  and  his  aged  sister  had  ooonpied  a 
separate  room  in  the  house,  and  had  got  milk, 
batter,  &c.,  from  Daniel,  and  Daniel  deponed  that 
he  had  also  given  John  money  occasionally  when 
be  wished  it,  but  not  more  than  a  few  shillings  at 
any  time.  He  also  deponed  that  the  farm  was  not 
profitable,  but  only  made  ends  meet  The  por- 
suers led  proof,  by  evidence  of  men  who  knew  the 
district  and  farm,  to  show  it  was  a  profitable  farm, 
and  ought  to  have  yielded  a  certain  profit  niere 
was  evidence  that  John  was  not  content  with 
Daniel,  and  did  not  get  money  from  him,  and 
had  complained  of  that,  the  sister  who  lived  with 
him  deponing  that  he  did  not  get  more  than  £5 
from  Daniel  during  the  whole  four  yeaia  the 
arrangement  lasted.  It  was  not,  however,  made 
quite  clear  whether  the  dissatisfaction  of  John 
was  with  Daniel's  management  or  with  his  failnra 
to  account  The  brothers  appeared  to  have  mat 
almost  daily  about  the  farm-steading,  as  John, 
though  feeble,  went  out  almoet  every  day,  bnt 
the  defender's  statement,  that  though  they 
never  made  any  regular  settlement,  John  always 
knew  of  all  he  was  doing  on  the  farm,  and  made 
no  complaint,  and  did  not  ask  for  or  snggeet  any 
formal  accounting,  was  not  supported  by  any 
other  evidence.  The  defender  deponed  *<««« 
when  he  did  not  get  the  lease  he  thought  of  leav- 
ing, and  John  induced  him  to  stay,  offering  him 
24s.  a-week  for  himself  and  his  wife. 

The  Sheriff-Substitute  (Biaxix)  prononneed 
this  interlocutor:— "Finds  (1)  that  at  Whitsnn- 
day  1880  the  defender  entered  on  the  farm  of 
Branchel  Bum,  leased  by  his  brother,  the  now 
deceased  John  Bussell,  on  condition  that  he 
should  pay  for  the  stock  at  valuation,  and  obtain 
a  transfer  of  the  lease  ;  (2)  that  he  did  not  pay 
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foruid  Btook  at  valnation  ;  (8)  that  said  transfer 
wag  refoaed  by  the  landlord  in  1882,  and  that  the 
defender  oontinned  to  oconpy  said  farm  nntil 
February  1885 ;  (4)  that  in  this  action  the  pnr- 
laei*,  the  trostees  of  the  said  John  Bassell, 
eonelnde  for  an  aooonnting  daring  the  time  the 
defender  ocenpied  said  farm  ;  (6)  that  the  de- 
fender kept  no  books ;  (6)  that  there  fall  to  be 
debited  to  him  value  of  stock  at  his  entry,  £425 ; 
Tilne  of  seed  and  laboor  at  his  entry,  £40  ;  rent 
at  Martinmas  1883,  Ifartinmas  1884,  and  Whit- 
sonday  1885,  paid  by  the  deceased  John  BnsseU 
or  the  pnrgneis,  £180 ;  fonr  and  three-quarters 
gears'  profits  at  £20  per  annnm,  £96 — making 
in  all  £740 ;  and  that  there  fall  to  be  credited  to 
him  price  of  seeds,  Ika.,  planted  prior  to  his 
entry,  but  paid  by  him,  £30;  half-year's  rent  at 
bis  entry,  paid  by  him,  £60 ;  proeeeds  of  sale 
when  he  left  the  farm,  £871 ;  sum  received  by 
the  pnrsneni  from  the  incoming  tenant,  £40 ;  and 
valne  of  milk,  meal,  potatoes,  batter,  iui.,  sup- 
plied to  the  deceased  and  his  sister  nntil  the 
death  of  the  deceased  at  Martinmas  1884,  at  15s. 
per  week,  £175,  lOs.— making  in  all  £676,  10s., 
and  leaving  a  balance  in  favour  of  the  pursuers 
of  £63,  10s.:  Finds  the  defender  liable  to  the 
pnisnen  in  the  said  sum,  reserving  to  the  pur- 
suers to  claim  from  the  defender  the  value  of  any 
articles  sold  by  them,  and  credited,  as  above,  to 
the  defender,  which  may  be  found  not  to  have 
belonged  to  t^em :  FindJs  the  defender  liable  to 
the  pursners  in  expenses,  &o. 

"Sou. — The  defender  says  his  deceased  brother 
did  not  intend  him  to  account,  but  that  is  not 
proved,  and  is  improbable. 

"  The  findings  in  the  interlocutor  explain  them- 
selves; 

"The  defender's  son  claims  one  of  the  horses 
■eld  by  the  pursners,  and  their  right  of  relief 
against  the  defender  in  the  event  of  this  claim 
Mng  fonnd  good  has  been  reserved. 

"The  defender  claims  wages  and  board-wages 
from  February  1886  until  the  following  Whit- 
sunday, on  the  footing  that  he  was  a  servant  en- 
titled to  Botioe,  but  tiie  circumstances  will  not 
bear  that  oonstmction. " 
On  appeal  the  SheriH  (Oi.abk)  adhered. 
The  defender  appealed,  and  argued — If  there 
was  to  be  an  accounting  the  defender  ought  to 
be  allowed  wages,  and  the  Sheriff,  who  treated 
him  as  liable  to  account,  had  allowed  him  none. 
But  the  ease  fell  to  be  decided  on  the  footing  of 
fanplied  acconnting  and  dischai;ge — Dickson  on 
ETidence,  seo.  620,  and  cases  there  cited ;  Stuart 
V.  MaeonoeMe,  1836,  14  S.  412. 

Argued  for  pnrBners — ^The  interlocutor  of  the 
Sheriff  was  right.  The  defender  had  a  duty  to 
aoeonnt,  and  met  a  demand  for  an  accounting 
(which  demand  the  pursuers  were  bound  to  make) 
bv  a  aimj^e  statement  that  he  had  no  account  to 
give.  The  Sheriff  had  allowed  him  wages  in 
reality  though  not  in  name  in  the  accounting 
when  rightly  viewed.  The  case,  however,  was 
ODe  of  that  kind  in  which  a  person  of  full  age,  and 
able  to  make  a  bargain  if  he  wished,  had  given  his 
aid  to  a  relative,  and  the  legal  presumption  from 
his  mating  no  bargain  was  that  he  meant  to  give 
bis  ^d  gratuitously — Fraser  on  Master  and  Ser- 
vant, 44-5,  and  cases  there  cited.  The  cases  on 
ptesmned  accounting  were  very  different.  Stuart 
V.  Maeimoehit  was  b  oaae  in  which  the  intromis- 


sions (in  1818)  of  an  illiterate  person  were  called 
in  question  (in  1 88 1 )  after  a  lapse  of  1 3  years,  and 
after  the  death  of  the  original  party  who  could 
have  given  an  account.  The  element  of  mora 
went  deeply  into  such  cases,  the  presumption  of 
accounting  being  applied  to  prevent  an  unfair 
aoeowating  pott  iantumtemporis.  Here  there  was 
DO  delay,  tiie  defender  being  in  the  due  course  of 
administration  called  on  for  his  account. 

At  advising — 

LosD  JusnoE-OiiEBX — This  case  falls  under  the 
prindple  of  Stuart  v.  Mawnoehie'*  Trustees— 
that  is  to  say,  it  falls  under  the  category  of  pre- 
sumed payment  or  discharge,  and  I  rather  tbink 
it  is  a  very  favourable  case  for  the  application  of 
the  principle.  It  is  clear  the  parties  understood 
each  other  well  from  first  to  last.  The  elder 
brother  was  disabled  from  work  by  heart  disease, 
and  he  got  his  brother  to  come  to  live  with  him, 
and  proceeded  to  try  and  get  a  transfer  of  the 
lease  in  his  favour,  in  which  case  he  himself 
would  have  lost  all  interest  in  the  farm.  He, 
however,  could  not  obtain  the  transfer  from  his 
landlord,  and  the  result  was  that  Daniel  and  his 
wife,  son,  and  daughter  remained  at  the  farm, 
and  lived  with  him  there  for  four  and  a-half 
years,  Daniel  undertaking  the  management  of  the 
farm,  conducting  the  sales,  and  receiving  the 
prices,  and  buying  everything  necessary  for  the 
housekeeping  and  for  the  farm.  The  elder 
brother  dies,  and  now  an  action  of  accounting  is 
brought  against  Daniel  to  make  him  prove  his 
intromissions.  He  kept  no  books  or  accounts, 
and  he  was  not  required  by  his  brother  to  do  so. 
On  the  whole  matter  I  am  of  opinion  that  there 
is  a  strong  presumption — and  a  legal  presump- 
tion— that  everything  was  settled  up  unless  the 
contrary  is  shown,  which  in  my  opinion  it  has 
not  been.  We  should  then,  I  think,  sustain  the 
appeal  and  recal  the  judgment 

Lords  Tovnq,  Oraiohux,  and  Butexbvubd 
Clabk  concurred. 

The  Court  pronounced  this  interlocutor : — 
"  Find  in  fact,  in  terms  of  the  1st,  2d,  8rd, 
4th,  5th,  and  6th  articles  of  the  defender's 
statement  of  facts,  and  in  law,  that  it  must 
be  presumed  that  the  defender  acoonnted  to 
his  deceased  brother  for  his  management  of 
the  farm  mentioned  in  the  record,  and  is  not 
liable  in  any  further  accounting :  Therefore 
sustain  the  appeal;  recal  the  judgments  of 
the  Sheriff- Substitute  and  Sheriff  appealed 
against ;  and  assoilzie  the  defender  from  the 
conclusions  of  the  action." 

Oounsel  for  Pursuers  (Bespondents) — Oomrie 
Thomson— Sym.  Agent— J.  Douglas  Oardiner, 
S.S.O. 

Counsel  for  Defender  (Appellant)  —  Scott — 
Gardner.    Agent — Sturrock  &  Oraham,  W.S. 
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CUags.  of  S.  Berwick  v.  Lfle, 
Not.  19, 1S85. 


Tkur»day,  November  19. 

FIRST    DIVISION. 

[Lord  Lee,  Ordmary. 
PROVOST,  MAGISTRATKB,  AND  TOWN  CODN- 

OIL  OF  NORTH  BERWICK  V.  LTLB. 
PuhUc  Offleer—ToicTi-Olerk— Tenure  of  Offlee— 
DitmiMai — Culpa. 

A  town-clerk  holds  his  office  ad  tUam  aut 
emlpam,  and  cannot  therefore  be  removed 
gommarily ;  bat  if  he,  either  wilfnlly  or 
through  gross  negligence,  conduct  himself 
in  a  manner  inconsistent  with  the  public 
seryice,  that  will  amount  to  euipa  which  will 
justify  his  removal. 

Circumstances  in  which  Tield  (by  Lord  Lee, 
Ordinary)  that  the  conduct  of  a  town-clerk 
hsKl  not  been  such  as  to  justify  removaL 
On  20th  March  1872  Bobert  Lyle,  notary  public, 
and  Thomas  Ball,  C.A.,  Edinburgh,  were  ap- 
pointed jointly  as  town-clerks  of  the  royal  burgh 
of  North  Berwick.  On  Mr  Ball's  death  Mr 
Lyle  was  appointfid  sole  town-clerk  of  the  burgh 
on  12th  April  1880.  At  this  time  the  town- 
clerk's  saUu^  was  £8  per  annum,  and  he  also 
drew  fees  for  conducting  certain  portions  of  the 
business  of  the  burgh  though  in  his  official 
capacity.  On  10th  January  1881,  by  minute  of 
the  town  council,  it  was  resolved  that  he  should 
receive  £86  in  name  of  salary,  and  in  satis- 
faction of  the  fees  which  he  had  previously 
drawn,  certain  special  work  to  be  paid  for  separ- 
ately. Mr  Lyle  was  also  clerk  to  the  police 
commissioners  of  the  burgh,  but  although  the 
commissioners  as  a  matter  of  fact  were  the 
same  persons  as  composed  the  town  council, 
they  were  a  perfectly  independent  body,  and 
coidd  appoint  separate  officers  of  their  own,  who 
were  not  necessarily  these  of  the  town  counoiL 

In  March  1884  a  motion  was  made  that  the 
clerk's  salary  should  be  reduced  to  £8,  and  on 
7th  July  Mr  Lyle  raised  an  action  against  the 
town  council  for  declarator  that  he  had  been 
appointed  town-olerk  at  a  salary  of  £36,  that 
he  held  his  office  ad  vUam  aut  euipam,  and  that 
the  council  was  not  entitled  to  reduce  his  salary 
or  alter  the  conditionB  of  his  office  without  his 
consent ;  and  on  4th  December  1884  Lord  M  'Laren 
(Ordinary)  pronounced  an  interlocutor  by  which, 
inter  alia,  he  granted  declarator  to  that  effect. 

For  some  time  before  the  raising  of  the  action 
now  to  be  reported,  the  relations  between  the 
town  council  and  the  town-clerk  had  been  very 
much  disturbed,  and  in  February  1886  the 
magistrates  and  council  raised  this  action  of 
declarator  that  the  defender's  tenure  of  the  office 
of  town-clerk  should  cease  and  determine  as  at 
28tii  February  1886,  under  and  in  terms  of  a 
resolation  of  Uie  pursuers  dated  24th  Kovember 
1884,  to  the  effect — "The  magistrates  and  coun- 
cil having  considered  the  memorial  for  the  town 
council  submitted  to  the  Lord  Advocate  and  Mr 
Btrachan,  advocate,  and  their  opinion  thereon 
in  reference  to  the  power  of  the  town  council 
to  dismiss  the  town-clerk,  and  further,  consider- 
ing that  the  business  of  the  burgh  cannot  be 
satisfactorily  and  efficiently  conducted  so  long  as 
he  remains  in  office,  resolve  that  Sobert  Lyle, 
(he  present  (own-derk  of  the  burgh  of  North 


Berwick,  be  dismissed  from  the  office  of  town- 
derk  of  the  burgh,  and  that  his  dismissal  shall 
take  effect  on  and  from  the  28th  day  of  February 
1885,  being  three  months  hence  ; "  and  that  the 
pursuers  would  thereupon  be  entitled  to  appcnnt 
another  person  to  the  office  with  all  its  emolu- 
ments.   There  was  also  a  conclusion  for  interdict 
against  defender  continuing  to  act  as  town-clerk, 
and  a  conclusion  for  deUvery  of  all  doooments  in 
his  possession  as  such.     The  principal  allegation 
of  the  pursuers,  which  was  denied  by  the  de- 
fender, was  contained  in  Cond.  3 — "For  a  con- 
siderable time  past  the  defender  has  conducted 
himself  in  an  insolent  and  disrespectful  manner, 
and  manifested  feelings  of  bitter  hostility  towards 
a  number  of  the  members  of  the  council ;  he  has 
on  various  occasions  charged  them  with  false- 
hood without  having  any  grounds  therefor ;  he 
has  made  false  and  slanderous  charges  against 
the  provost ;  he  has,  directly  or  indirectly,  con- 
trary to  the  desire  of  pursuers,  made  pubUo  pro- 
ceedings  at   private    meetings,    by    supplying 
erroneous  reports  thereof  to  a  local  newspaper, 
and  endeavoured,  by  these  reports  and  the  pub- 
lication of  a  scurrilous  and  abusive  document,  to 
cast  ridicule  on  the  provost  in  the  discharge  of 
his  public  duties,  and  to  hold  him  up  to  ooo- 
tempt ;  in  place  of  assisting  the  pursuers  in  the 
discharge  of  their  duties,  he  has  systematically 
obstructed,  insulted,  and  annoyed  them ;  he  has 
refused  to  carry  out  or  obey  their  legitimate  in- 
structions ;  he  has  inserted  in  the  minute-book, 
and  made  public  as  a  minute  of  the  council,  a 
document  which  they,  the  council,  refused  to 
approve  and  never  authenticated ;   he  has  ti&en 
advantage  of  his  position  as  town-clerk  to  insnlt 
and  asperse  the  character  of  individual  members 
of  the  council ;  he  has,  by  his  gross  negligence 
and  carelessness  in  the  discharge  of  his  duties, 
involved  the  town  council  in  litigation  and  seri- 
ous expense ;  and,  in  general,  he  has  conducted 
himself  in  a  manner  inconsistent  with  a  proper 
and  faithful  discharge  of  his  duties  as  town- 
clerk,  and  so  as  to  render  it  impossible  for  the 
pursuers  to  continue  to  discharge  the  duties  of 
their  office  with  any  respect  for  themselves  or 
satisfaction  to  the  public  so  long  as  he  continues 
to  hold  said  office.     The  course  of  conduct  bo 
maliciously  pursued  by  the  defender  towards  the 
pursuers  in  the  aggregate,  and  in  many  of  the 
individual  acta,  amounts  to  a  gross  and  culpable 
violation  of  his  office  and  the  duties  effeiring 
thereto."    The  pursuers  went  on  to  set  forth  in 
detail  a  dispute  which  took  place  with  regard  to 
Uie  custody  of  the  Acts  of  Parliament  belonging  to 
the  council,  which  they  alleged  he  kept  in  his 
private  repositories,  and  refused  to  keep  in  the 
council  chambers  to  be  consulted  by  them,  and 
to  aver  that  while  the  provost  was  reading  at  a 
meeting  of  council  a  memorial  and  opinion  of 
counsel  on  the  matter,  the  defender  repeatedly 
stated  that  it  was  untrue,  and  to  charge  the 
provost  with  falsely  stating  the  facts   in    the 
memorial,  and  to  say  the  council  had  not  acted 
as  gentlemen.      They  further,  averred  that  he 
had  thwarted  them  in  every  way  in  a  new  water 
scheme  for  the  burgh,  and  that  be  had  charged 
the  provost  at  a  meeting  of  council  with  * '  boycott- 
ing" and  persecution,  and  had  held  him  up  to 
ridicule  and  accused  him  of  dishonesty,  and  had 
framed  minutes  of  meeting  is  such  a  way  as  to 
insnlt  the  magistrates  and  council. 
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Artiales  36,  27,  and  28  of  the'pnnnen'  oon- 
desoendenoe,  which,  as  will  be  obserred  infra, 
the  Court  refnaed  to  send  to  proof,  were  to  this 
effect  The  pnisners  alleged  that  they  haring 
reeolyed  to  I»t  out  their  carting  work  to  a  oon- 
traotor,  the  defender  accepted  an  offer  therefor, 
and  that  this  cantraot  led  to  a  litigation  as  to 
whether  the  work  let  ont  embraced  both  com- 
missioners' and  town  council  work,  or  the  latter 
only,  which  litigation  caused  loss  and  expense, 
-whidi  was  due  to  negligence  and  nnprofessiooal 
conduct  on  the  defender's  part,  in  not  making 
the  true  contract  they  intended  to  make,  clear, 
either  in  the  contract  or  the  council  minutes. 
"This  was  gross  carelessness  and  negligence, 
and  a  failure  of  duty  on  the  part  of  the  defender 
as  town-clerk  of  the  burgh.  '* 

The  putsaers  pleaded— "(I)  The  defender's 
tenure  of  the  said  office  of  town-deik  not  being 
ai  vUam  out  eulpam,  the  pursuers  are  entitled  to 
fjiamJHii  him  from  the  said  office  on  reasonable 
notice.  (2)  Assaming  the  defender's  tenure  to 
be  ad  vitam  out  eulpam,  the  pnrsueis  are  entitled 
in  respect  of  his  conduct  and  actings  above  set 
forth  to  terminate  his  appointment  on  reasonable 
notice." 

The  defender  pleaded— "(2)  The  pursuers' 
aTerments  are  not  relevant,  nor  snffloient  to 
support  the  conolnsions  of  the  action.  (4)  The 
defender's  tenure  of  office  of  town-clerk  being 
ad  viiam  out  eulpam,  the  defender  should  be 
assoilzied.  (5)  The  defender  not  having  mis- 
oonducted  himself  as  alleged,  he  should  be 
assoilzied." 

The  Lord  Ordinary,  after  a  debate  as  to  the 
relevancy  of  the  action,  allowed  a  proof. 

"  OpinSan. — As  the  authorities  stand,  the  pur- 
suers' plea  that  the  office  of  town-clerk  is  not  held 
ad  vibim  aut  eulpam  cannot  be  sustained,  and 
indeed  though  not  given  up,  that  plea  was 
not  maintained  in  argument  before  me.  I  think 
that  the  cases  of  Bimpion  v.  Tod,  8  S.  150,  and 
Fariih  v.  MagMratet  of  Annan,  16  S.  107,  2 
Sh.  ifc  Mli.  980,  are  ^stinctly  against  it,  and 
that  I  am  bound  by  these  decisions. 

"But  in  rejecting  the  pursuers'  first  plea-in-law, 
I  give  no  oinnion  t£at  thd  holder  of  such  an  office 
ia  constitutionally  independent  of  the  magistrates 
and  town  council,  and  removable  only  on  peti- 
tion and  complaint.  All  that  I  decide  is,  that  he 
oannot  be  removed  summarily,  and  without  cause 
amooating  in  law  to  eu2pa,  and  in  this  case  the 
conclusions  of  the  summons  show  that  the  pur- 
suers did  not  attempt  to  dismiss  the  defender 
-without  cause.  Their  resolution  was— '  Consider- 
ing that  the  business  of  the  burgh  cannot  be 
satisfactorily  and  efficiently  oonduoUd  so  long  as 
be  remains  in  office. ' 

"The  question  therefore  is,  whether  the  pur- 
sneis'  al^gations  disclose  a  sufficient  cause  for 
dismissal?  That  it  is  within  the  competency  of 
the  magistrates  and  town  council  to  dimuiss  their 
town-derk  upon  sufficient  cause  I  see  no  reason 
to  doubt.  I  think  that  the  point  was  in  substance 
decided  in  the  case  of  Haitie  v.  CxmpMi,  M. 
13,182,  2  Fat.  App.  277.  That  case  related  to  the 
aohoolmastor  of  a  royal  bui^.  But  the  office  of 
master  of  a  public  burgh  school  was  not  less  a 
mu,nu»  pubUeum  than  the  office  of  town-clerk  is, 
and  I  know  of  no  authority  that  the  school- 
master's tenure  of  office  was  less  secure. 

"The  objection  was  taken  in  that  case  that  the 


magistrates  had  no  jurisdiction,  because  by  the 
Act  1693,  c.  22,  schoolmasters  are  declared  'liable 
to  the  trial,  jadgment,  and  censure  of  the  pres- 
bytery of  the  bounds  for  their  sufficiency,  quali- 
fications, and  deportment  in  their  office,'  and  it 
-was  maintained,  in  reply  to  a  contention  that 
this  Act  applied  only  to  parish  schools,  that  Camp- 
belton  was  not  merely  a  burgh  school  bat  a 
parochial  school  also.  The  answer  made  was 
that  the  objection  could  go  no  further  than  to 
show  a  jurisdiction  in  the  presbytery  cimiulative 
with  that  of  the  magistrates. 

"  The  Lords  'repelled  the  objection  to  the  com- 
petency of  the  magistrates  and  council,'  and  in 
the  House  of  Lords  this  judgment  was  not  ques- 
tioned. 

"But  the  authority  of  Lord  Stair  is  still  more 
distinct.  In  treating  of  mandate  or  commission 
he  says —  'Amongst  mandates  are  all  offices 
which  do  ever  imply  a  condition  resolutive  upon 
committing  faults,  but  not  sacb  as  are  light  faults, 
or  of  negligenoe,  but  they  must  be  atrocioos,  at 
least  of  knowledge  and  importance.  Upon  this 
ground  it  was  that  the  town  of  Edinburgh,  hav- 
ing deposed  their  town-oleA  from  Us  office, 
wUoh  he  had  ad  vitam,  the  sentence  was  sas- 
talned  if  the  fault  were  found  of  the  clerk's 
knowledge  and  of  importance,  and  it  was  not 
enough  that  no  hurt  followed,  and  that  he  was 
willing  to  make  it  up.' — Stair,  i.  12,  16. 

"The  case  of  the  town  of  Edinburgh,  to  which 
reference  is  here  made,  seems  directly  in  point 
(M.  13,090). 

"But  the  power  of  the  magistrates  and  town 
council  is  only  to  cognosce  in  th6  first  instance 
the  town-clerk's  conduct,  and  to  remove  him 
upon  sufficient  cause.  'The  question  raised  by 
this  record  is,  whether  safflcdent  cause  can  b« 
shown  against  the  defender  7 

"What  is  culpa  justifying  the  dismissal  is,  in 
the  case  of  a  public  servant,  a  question  of  much 
diffionlty.  Stair  says  it  must  be  atrocious  and 
against  knowledge.  I  agree,  however,  with  the 
omnion  expressed  by  Lord  Deas  in  the  case  of 
myt«  V.  The  SefuxH  Board  of  Haddiv^ion, 
that  moral  blame  is  not  essential  to  it.  If 
it  appears  that  he  has  either  wilfully  or  through 
gross  negligence  misconducted  himiwlf  in  a 
manner  inconsistent  with  the  public  service 
required  of  him,  I  apprehend  that  is  enough. 
If  instead  of  doing  his  best  to  assist  the  magis- 
trates and  town  council  in  their  endeavooxs 
to  discharge  their  public  daty,  a  town-olerk  is 
found  flaunting  his  independence,  and  searching 
about  for  reasons  to  withstand  and  defeat  the 
resolutions  of  the  oorixnration,  I  think  that  it 
must  be  a  question  of  circumstances  and  degree 
whether  he  is  not  in  culpa  warranting  dis- 
misssl.  For  the  public  service  must  be  attended 
to  ;  and  the  magistrates  and  council  most  be 
allowed  to  regulate  their  proceedings,  and  to  dis- 
charge their  duties  in  their  own  way,  so  long  as 
they  do  so  faithfully  and  in  a  lawful  manner. 
Incapacity,  arising  from  want  of  temper,  may 
be  as  fatal  to  the  public  service,  and  as  inexcus- 
able, as  incapacity  from  intemperance  in  the  use  of 
stimulanto ;  and  the  abuse  of  an  office,  such  as 
that  of  the  town-derk,  to  the  effect  of  preventing 
business  being  done,  or  lawful  resolutions  being 
carried  out,  may  in  some  cases  amount  to  mal- 
versation. I  am  far  from  saying  that  a  town- 
clerk  can  never  be  justified  in  refusing  to  carry 
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oat  the  vishes  of  the  magistiatjas  and  town 
connoil.  If  he  were  ordered  to  destroy  or  tamper 
with  the  bargh  records,  or  do  anything  which  he 
considered  against  the  law  of  the  land,  I  shonld 
think  he  would  be  within  his  duty  in  refusing  to 
give  his  Bervioea.  But  making  difficulties  where 
no  difficulties  need  have  been;  charging  the  pro- 
vost or  other  members  of  the  council  with  being 
actuated  by  corrupt  or  unworthy  motives  in  their 
public  conduct ;  writing  and  reading  in  public 
minutes  of  a  grossly  offensive  character  about  the 
provost  or  counoiUors  ;  and  contumacious  dis- 
obedience of  the  lawful  orders  of  the  magistrates 
and  town  council  —  these  are  things  which,  if 
proved,  would  in  my  opinion  amount  to  culpable 
misconduct  in  office  justifying  dismissal. 

"  In  the  present  case  the  record  contains  allega- 
tions— to  some  extent  supported  by  admissions — 
of  a  kind  not  to  be  set  aside  withont  inquiry. 
They  seem  to  shew,  on  the  part  of  the  defender, 
the  assumption  of  an  attitude  towards  the  provost 
and  town  council  as  a  body  quite  unbecoming 
the  relation  which  sabsisted  between  them,  and 
rendering  almost  impossible  the  transaction  of 
the  business  of  the  corporation.  The  original 
dispute  about  the  collection  of  Acts  of  Parliament 
may  have  been  superficially  healed.  Litigation 
at  that  time  was  avoided.  But  the  quarrel  which 
had  occurred,  '  the  words  of  high  disdaining ' 
which  seem  to  have  been  spoken,  are  perhaps 
admissible  in  explanation  of  the  relations  subse- 
quently existing  between  the  pnrsners  and  the 
defender.  It  was  contended  for  the  defender 
that  the  allegations  as  to  what  passed  at  meetings 
of  the  police  commissioners  were  irrelevant. 
Hub  action  relates  solely  to  the  defender  in  his 
capacity  of  town-clerk.  But  it  appears  from  the 
pnrsners'  allegations,  if  true,  that  the  defender 
had  himself  referred  at  tiie  oonncil  board  to  his 
proceedings  at  the  police  commissioners'  meet- 
ings for  explanation  of  his  charge  of  personal 
animoeity  and  corrupt  motives  against  the 
provost.  In  this  way  the  alleged  speech 
of  the  defender  —  '  I  need  not  remind  you 
bow  the  provost,  to  serve  his  own  ends, 
mixed  me  up  in  it,'  &o. — seems  not  irrelevant ; 
and  I  cannot  exclude  it  from  consideration  and 
inquiry.  In  like  manner  the  terms  of  the  minute 
set  forth,  and  the  defender's  conduct  in  regard 
to  the  letter,  are  admissible  evidence  in  the  ques- 
tion as  to  the  defender's  fitness  for  the  office  of 
town-clerk.  The  conduct  of  the  defender  as  to 
the  bnrgess  ticket  may  admit  of  some  explana- 
tion, or  may  have  been  mere  pettishness.  But  it 
is  not  easy  to  see  how  business  could  go  on  under 
suoh  conditions  as  are  alleged ;  and  I  think  that 
as  to  this  matter  also  there  must  be  inquiry. 

"  On  the  whole,  my  opinion  is  that  there  must 
be  inquiry  as  to  the  alleged  conduct  of  the 
defender ;  and  that  it  is  not  possible  at  this 
stage  to  exclude  from  the  inquiry  any  of  the 
matteiB  referred  to  on  record." 

The  defender  reclaimed,  and  argned  that 
the  statements  in  the  record  were  not  sufficient 
to  justify  dismissal,  and  also  that  no  averment 
should  be  admitted  to  proof  relative  to  the  defen- 
der's conduct  as  clerk  to  the  police  oommissionerB. 

At  advising — 

LoBD  FBXSiDKin — In  this  case  I  am  prepared 
to  adhere  to  the  interlocutor  of  the  Lord  Ordi- 
nary.   If  the  allegations  contained  in  this  record 


were  taken  separately,  and  not  in  combina- 
tion, there  might  be  a  good  deal  of  difficulty  re- 
garding the  relevancy  of  some  of  them,  but  thia 
is  one  of  those  cases  in  which  the  whole  history 
of  the  connection  between  the  defender  and  the 
Magistrates  and  Town  Oounoil  of  North  Berwick 
must  be  taken  into  account  as  disclosed  in  the 
averments.  I  do  not  think  it  at  all  desirable  to 
make  any  detailed  comments  on  the  averments, 
nor  upon  the  nature  of  the  case  generally,  bat  I 
adopt  one  sentence  in  the  Lord  Ordinary's  note 
as  explaining,  I  think,  very  distinctly  the  grounds 
upon  which  he  has  proceeded,  and  the  grounds 
upon  which  I  am  prepared  to  go  along  with  Mm. 
He  says — "In  the  present  case  the  reoord  con- 
tains allegations,  to  some  extent  supported  by 
admissions,  of  a  kind  not  to  be  set  aside  without 
inquiry.  They  seem  to  show  on  the  part  of  the 
defender  the  assumption  of  an  attitude  towarda 
the  provost  and  town  council  as  a  body  quite  un- 
becoming the  relations  which  subsisteid  between 
them,  and  rendering  almost  impossible  the  trana- 
action  of  the  business  of  the  corporation."  That 
is  the  groond  upon  which  I  am  prepared  to  sus- 
tain the  relevancy  here  and  allow  a  proof.  There 
is  just  one  slight  exception  to  that  opinion — that 
is,  as  regards  articles  Nos.  26,  27,  and  28  of  the 
condescendence,  which  I  do  not  think  are  rele- 
vant, and  would  be  better  out  of  the  case. 

LoBD  MuBE — I  am  of  the  same  opinion.  As 
the  matter  has  to  be  gone  into  I  abstain  from 
expressing  any  opinion  of  my  own  about  any 
particular  portion  of  the  averments,  but  I  think 
the  whole  case  is  one  for  inquiry  on  the  groonds 
stated  by  the  Lord  President. 

LoBDs  Shams  and  Adam  concurred. 

The  Oonrt  adhered  except  as  to  articles  26, 
27,  and  28. 

A  proof  was  then  taken.  The  facts  proved 
fully  appear  from  the  note  of  the  Lord  Ordi- 
nary. 

His  Lordship  assoilzied  the  defender. 

"  Opinion.— It  is  necessary  in  deciding  whether 
the  pnrsners  have  substantiated  their  case  to  keep 
in  view  what  that  case  is.  No  unfaithfulness  in 
the  office  of  town-clerk  is  alleged  against  the 
defender,  excepting  that  he  instigated  or  was  a 
party  to  the  publication  of  a  report  of  the  private 
meeting  of  council  held  on  8th  Angast  1884  wiUi 
reference  to  the  bnrgess-tioket  of  Mr  Bslfbnr  of 
Whittinghame.  As  it  was  proved  that  the  defen- 
der had  nothing  to  do  with  the  publication  of 
that  minute,  this  point  is  out  of  the  ease.  The 
conduct  of  the  defender  as  clerk  to  the  oommis- 
sioners  of  police,  in  ajlowing  or  not  taking  steps 
to  prevent  the  publication  of  a  report  of  a  private 
meeting  of  that  body,  is  matter  for  separate  con- 
sideration. It  involves  a  charge  of  unfaithful- 
ness, but  not  as  town-clerk,  and  therefore  it  only 
entera  into  this  case  as  affecting  the  defender's 
fitness  for  any  office  of  public  trust  The  oas« 
against  the  defender  is  in  substance  entirely 
founded  upon  alleged  unfitness  for  office,  indi- 
cated by  culpable  and  unbecoming  misoondnet 
during  the  period  from  August  1888  to  November 
1884.  The  meeting  at  wUeh  the  resolntion  to 
dismiss  the  defender  was  passed  took  place  on 
24th  November  1884,  and  the  resolution  was  in 
the  following  terms: — 'The  magistrates  and 
oonncil  having  considered  the  memorial  for  the 
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town  council  sabmitted  to  Uie  Lord  AdToeate 
and  Mr  Strachan,  advocate,  for  their  opinion 
thereon,  in  reference  to  the  power  of  ihe  town 
oonneil  to  dianuas  their  town-clerk ;  and  further, 
considering  that  the  bnaineea  of  the  burgh  can- 
not be  satisfactorily  and  eflloiently  condnoted  so 
long  as  he  remains  in  office — reaolTe  thatBobert 
Iiyle,  the  present  town-clerk  of  the  bnrgh  of 
North  Berwick,  be  dismissed  from  the  office  of 
town-clerk  of  the  bnrgh,  and  that  his  dismissal 
shall  take  effect  on  and  from  the  28th  day  of 
Febraary  1885,  being  three  months  hence.' 

"  Fiior  to  August  188S  the  defender  had  been 
doing  the  dnties  of  the  office  for  some  years  ap- 
pu^ntly  with  acceptance.  His  salary  had  been 
raised  by  the  unanimons  rote  of  the  connoil  in 
1881.  He  was  also  clerk  to  the  magistrates  and 
oonneil  in  their  capacity  of  police  oommistdooers 
of  the  bnrgh,  and  it  appears  to  have  been  at  a 
meeting  of  this  body  on  8th  October  1883,  con- 
nected with  a  scheme  for  bringing  in  a  new 
supply  of  water,  that  the  oondnct  of  the  defen- 
der flrst  serioQsly  lonsed  the  disapproTal  of  the 
provost  and  a  majority  of  the  oonnciUors.  "Hiere 
had  been  prerionsly,  in  the  month  of  Angnst,  a 
oorreepondenoewith  the  proTostabont  non-attend- 
ance at  a  meeting  of  the  Works  Committee  (at 
which  it  appears  the  clerk  was  not  always 
required  or  expected  to  attend),  but  I  found  it 
impossible  to  beliere  that  that  matter  jnstified 
or  really  indicated  any  graTe  displeasure  on  the 
part  of  the  prorost  with  the  oondnct  of  the  clerk. 
I  think  that  it  was  the  proceedings  connected 
with  the  water  question  that  began  it.  This  led 
to  the  dispute  about  the  custody  of  the  Acts  of 
Pailiament,  and  it  is  not  diffloult  to  trace  all  the 
discreditable  scenes  which  subsequently  occurred 
to  the  disagreeable  relations  then  produced  be- 
tween the  pioTost  and  the  town- clerk. 

"  This  renders  it  necessary  to  consider  how  far 
tlM  defender  was  to  blame  for  these  relations, 
and  for  the  deplorable  results  which  are  depicted 
in  the  newspaper  reports  of  the  meetings.  Be- 
cause it  is  impossible  to  decide  whether  the  re- 
solution of  dismissal  was  well  founded  without 
ascertaining  whether  it  was  the  defender  who 
was  responsible  for  the  state  of  matters  wMch  is 
■aid  to  hsTc  caused  so  much  difficulty  in  conduct- 
ing 'satisfactorily  and  efficiently'  the  business 
of  the  burgh. 

"  It  is  startling  to  find  at  the  outset  of  this 
inquiry  that  the  preamble  of  the  resolution  ('the 
magistrates  and  council  having  considered  the 
memorial,'  ko.)  is  not  Enpx>orted  but  contra- 
dicted by  the  undisputed  reports  of  the  proceed- 
ings at  the  meeting.  The  resolution  bears  to 
proceed  upon  consideration  of  a  certain  memorial 
and  opinion.  The  opinion  was  read  at  the  meet- 
ing, and  that  part  of  it  which  related  to  the  town- 
olerk  personally  was  that  'if  the  memorialists 
are  in  a  position  to  establish  their  statements  in 
the  memorial  with  reference  to  the  conduct  and 
actions  of  the  town-clerk,  they  are,  in  our  opinion, 
entitled  to  dismiss  him  whatever  the  tenure  of 
bis  office  may  be.'  Bat  it  appears  the  memorial 
was  not  nad,  and  that  when  one  of  the  council- 
lors adced  that  it  might  be  read,  in  order  that  they 
might  know  whether  the  facts  had  been  oorreetly 
stated  in  it,  this  most  reasonable  and  proper 
snggestion  was  put  aside.  'The  provost  said 
he  did  not  think  it  would  be  desirable  to  read 
the  memorial  at   present    There  would  be  a 


motion  made  which  would  perhaps  suit  Mr 
Easton's  views  in  that  respect.  The  members 
would  have  an  opportunity  of  reading  the  memo- 
rial afterwards.  Mr  Eaaton  said— 'The  whole 
thing  may  be  settled  before  we  see  the  memo- 
riaL  Bailie  Kendal  said — 'No,  no.  You  will 
see  it  to-morrow.'  Another  attempt  to  get  the 
memorial  read  was  made  after  the  opinion  had 
been  read,  but  without  success;  and  after  the 
resolution  had  been  moved  by  the  provost,  Mr 
Easton  pointed  out  that  it  was  'wrong  in  fact, 
inasmuch  as  it  stated  that  the  magistrates  and 
council  had  considered  the  memorial.  Now, 
they  had  never  seen  it.'  But  the  answer  to  this 
was— 'They  have  heard  the  queries.  Ton  can 
dissent'  Accordingly  the  resolntion  was  carried 
by  a  majority  of  six  to  three  without  the  memo- 
rial having  been  considered  or  read,  and  another 
resolution  was  passed  immediately  afterwards 
directing  that  the  memorial  and  opinion  '  should 
remain  in  the  possession  of  the  provost-,  subjeet 
to  exhibition  to  the  magistrates  and  oonnoii,  but 
with  instructions  not  to  permit  the  same  to  be 
copied  in  the  meantime,'  and  remitting  to  a  com- 
mittee with  power  to  take  action  for  carrying  the 
resolution  into  eifeet. 

"But  although  this  may  shake  confldenoe  in 
the  resolution,  I  am  not  disposed  to  think  that 
it  absolves  the  Oourt  from  the  painful  duty  of 
considering  whether  dismissal  was  justified  by 
the  defender's  conduct  A  proof  has  been  allowed 
to  the  pursuers  upon  that  point,  and  on  the 
allegations  it  was  impossible  to  avoid  this.  I 
must,  however,  say  that  in  my  opinion  the 
pursuers  of  the  present  action  in  appealing  to  a 
court  of  justice  to  approve  of  such  a  resolntion 
carried  under  such  droumstanoes  are  bound  to 
show  clear  grounds  for  it  It  must  appear  that 
the  fault  of  which  they  complain  were  in  the 
words  of  Lord  Stair  {tup.  ei(.)  'not  such  as  are 
light  faults,  but  they  must  be  atrocious,  or  at 
least  of  knowledge  and  importance.' 

"  It  appears  from  the  evidence  that  the  news- 
paper reports  of  the  various  meetings  between 
8th  October  1888  and  24th  November  1884,  as 
printed,  are  (with  the  exception  of  that  relative 
to  the  meeting  of  police  commissioners  on  22d 
April)  admitted  to  be  substantially  correct.  They 
certainly  show  that  throughout  the  whole  period 
language  was  used,  as  well  by  members  of 
the  council  as  by  the  clerk,  which  at  well  con- 
ducted meetings  of  such  a  body  would  instanUy 
be  disallowed  as  unbecoming.  A  practice  of 
interposing  suggestions  and  of  meeting  those 
suggestions  in  a  manner  which  almost  inevitably 
led  to  the  bandying  of  words  among  the  members 
of  the  council,  or  between  the  members  and  the 
clerk,  was  to  some  extent  tolerated,  and  when 
such  interposition  was  checked  it  was  frequently 
either  done  too  late  or  done  in  a  manner  ill  cal- 
culated to  restore  order.  For  example,  at  the 
meeting  of  8th  October  188S,  which  illustrates  very 
well  the  commencement  of  the  proceedings  which 
ended  in  the  dismissal  of  the  town-clerk,  the  de- 
fender suggested  that  as  the  interests  of  the  corpo- 
ration might  conflict  with  those  of  the  old  water 
company,  it  might  be  proper  to  employ  a  different 
engineer  to  the  water  company's  engineer,  to 
report  as  to  taking  over  the  works  of  the  old 
water  company,  and  the  tertns  on  which  they 
should  be  taken  over.  Thereupon  the  provost 
stated,  'We  have  resolved  to  take  over  the  water 
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company.'  The  clerk,  'Yon  have  not — at  least 
not  in  a  formal  manner — and  I  mnst  keep  my 
books  right.'  Here  the  clerk  was  mde  in 
manner  but  right  in  matter  of  fact.  Bnt  what 
followed  shows  how  necessary  it  is  in  judging 
of  points  of  manner  and  taste  to  keep  in  view 
the  cnstoms  of  the  place,  the  way  in  which 
bnsinesH  was  there  in  use  to  be  done,  and  the 
atmosphere,  so  to  speak,  of  the  meetings.  I 
refrain  from  going  over  the  report  in  detail.  The 
defender,  I  think,  rightly  and  in  the  honest 
discharge  of  his  duty,  pointed  out  perhaps  some- 
what persistently  that  it  was  necessary  the  com- 
missioners should  decide  formally  whether  they 
were  going  to  take  oyer  the  water  company's 
works,  and  also  whether  they  were  going  to  pro- 
ceed nnder  the  Lindsay  Act  or  the  Public  Health 
Act,  which  latter  Act  he  recommended  them  to 
adopt.  The  way  in  which  his  suggestions  were 
treated  was  in  my  opinion  unfortunate — I  cannot 
say  that  there  was  misconduct  on  the  part  of  the 
proTOst.  For  the  provost  was  supported  by  a 
majority  of  the  commissioners  in  what  he  said 
and  did,  and  he  was  therefore  within  his  right, 
and  accountable  only  to  the  ratepayers.  B^  I 
am  bound  to  say  that  the  attitude  assumed  on 
that  occasion  towards  the  defender  as  clerk,  and 
the  whole  course  of  the  proceedings  which  ended 
in  the  provost  giving  notice  of  a  motion  '  that 
the  present  clerk's  services  be  dispensed  with,' 
amply  account,  without  fault  on  i^e  part  of  the 
defender,  for  no  business  being  done  at  that 
meeting.  This  is  how  the  discussion  upon  the 
defender's  suggestions  commenced — The  provost, 
'  Did  I  not  understand  that  we  were  unanimous 
and  most  anxious  to  take  over  the  water  scheme? 
I  called  a  public  meeting  for  that  very  purpose, 
and  they  endorsed  our  action.  There  is  only 
one  way  in  which  we  can  go  into  the  scheme, 
and  that  is  to  employ  an  engineer  to  do  it. 
Before  the  public  meeting  we  had  a  meeting  here 
and  Mr  Lyle  attended,  but  he  never  put  in  an 
appearance  at  the  public  meeting,  and  I  was 
very  surprised  at  it.'  The  clerk — '  I  attended 
the  first  meeting  to  give  my  advice.'  The  pro- 
vost— '  Give  your  aidvioe  when  it  is  asked.' 
The  clerk — '  I  am  here  to  advise  yon  against  a 
wrong  course  of  procedure,  and  in  order  to  keep 
my  books  right  I  must  have  this  matter  gone 
about  in  an  orderly  fashion.'  The  provost — 'I 
will  not  allow  you  to  dictate  to  me,  sir.  If  there 
is  any  more  of  this  I  shall  move  a  motion.'  The 
clerk — 'If  yon  say  under  what  Act  you  are  going 
to  take  the  water  company  over  111  know  what 
to  do,  but  at  present  I  am  quite  in  the  dark  as 
to  your  intentions.' 

••  I  am  of  opinion  that  it  was  not  the  fault  of  the 
defender  that  the  business  of  the  burgh  on  that 
occasion  was  not  satisfactorily  and  efficiently 
conducted. 

"  This  opinion  also  applies  to  the  meeting  of 
20  th  October,  and  I  refer  to  the  printed  report 
for  the  grounds  of  this  opinion.  The  discussion 
upon  the  terms  of  the  minute  was  unnecessary, 
for  the  part  of  it  which  caused  the  discussion 
was  by  the  provost's  motion  allowed  to  stand. 
It  may  appear  to  others  that  the  clerk  might 
have  refndned  from  minuting  the  provost's  state- 
ment that  if  he  could  not  get  a  clerk  to  work  to 
his  hand  he  would  make  a  motion.  .But  it  is 
proved  by  both  of  the  newspaper  reports,  in  my 
opinion,  that  a  statement  to  tiiat  effect  was  made. 


and  considering  the  portion  in  which  the  olerk 
had  been  placed  by  Uie  notice  of  motion  for  his 
dismissal,  I  think  he  was  jnstified  in  proposing 
to  make  the  minutes  more  full  than  in  ordinary 
circumstances  would  have  been  neoeasazy.  He 
was  entitled  to  ask  that  the  oircumstanoes  in 
which  the  notice  was  given  should  be  minoted  in 
order  that  the  motion  might  be  properly  con- 
sidered when  it  came  up.  There  is  no  ground 
for  holding  that  the  defender  framed  the  minnte 
otherwise  than  in  good  faith,  and  for  the  purpose 
of  keeping  a  true  record  of  the  circumstances  in 
which  the  notice  of  motion  had  been  given. 

As  to  the  clerk's  conduct  in  not  sending  the 
Public  Health  Act  to  the  provost,  and  the  dis- 
cussion which  followed  upon  that,  there  is  no 
proof  of  any  intentional  discourtesy  on  the  part  of 
the  defender,  and  I  think  that  the  matter  was 
needlessly  brought  up.  I  cannot  hold  the  de- 
fender responsible  for  the  tone  of  the  discussion 
which  ensued,  and  even  the  nse  of  the  expres- 
sion "tuts,  stuff,"  which  was  very  much  founded 
on,  I  think  not  so  censurable  in  the  circumstances 
as  to  justify  dismissal  or  even  serious  reproof. 
When  a  town-clerk  is  told  that  he  has  '  no  right 
to  think  differently '  from  the  provost  as  to  the 
proper  custody  of  the  books  and  papers  of  the 
corporation,  it  is  inevitable  that  the  discusaiim 
should  degenerate  and  become  irregular,  and  he 
can  scarcely  be  found  fault  with  for  saying,  even 
in  the  presence  of  the  whole  magistrates  and 
council,  with  the  provost  in  the  chair — 'that's 
perfect  nonsense.' 

"  I  next  consider  the  proceedings  at  the  meeting 
of  town  council  on  15th  January,  at  which  the 
first  memorial  and  opinion  as  to  the  dismissal  of 
the  town-clerk  for  his  conduct  in  r^ard  to  the 
custody  of  the  Acts  of  Parliament  came  np.  It 
appears  that  at  the  meeting  of  30th  October  it 
was  remitted  to  the  magistrates  '  with  powers  to 
take  proceedings  to  compel  the  olerk  to  deliver 
up  the  Acts  and  send  them  to  the  counoil 
chambers.' 

' '  Such  a  remit  may  have  been  justifiable,  thongh 
it  was  scarcely  necessary  in  order  to  vindicate  the 
provost's  right  to  see  the  Public  Health  Act  that 
the  responsibility  of  the  clerk  for  the  safe  cus- 
tody of  the  books  and  papers  of  the  oorporation 
should  be  disputed,  and  a  right  claioied  to  take 
them  out  of  his  hands.  Bnt  it  was  not  within 
the  remit  to  consult  cotmsel  as  to  the  Jigmiiml 
of  the  town-clerk,  and  the  memorial  in  so  far  as 
it  related  to  that  point  was  unauthorised  by  the 
magistrates  and  council  as  a  body.  When  the 
memorial  was  read  it  appeared  to  contain  a  aom- 
ber  of  statements  as  to  the  clerk's  conduct.  As 
the  opinion  had  been  taken  without  submitting 
the  memorial  to  the  town  council,  or  obtaining 
their  approval  of  the  statements  it  contained,  I 
think  Oiat  the  clerk  was  entitled  to  question,  and 
that  instantly,  the  accuracy  of  any  of  the  state- 
ments concerning  himself  then  read  for  the  first 
time,  as  for  instance  the  statement  that  he  had 
declined  to  lend  the  Acta  when  wanted,  and  liad 
been  guilty  of  offensive,  insulting,  and  unwanant- 
able  conduct.  I  think  that  the  mode  in  which 
the  defender  did  so  question  these  statements 
was  mde  and  ill-mannered.  'It  is  not  true  ;  the 
memorial  is  a  one-sided  and  untruthful  represen- 
tation of  the  state  of  matters,'  were  nnbeooming 
expressions  in  the  month  of  the  derk,  although 
they  were  substantially  well-foonded.    Bat  taj 
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opinion  is  that  they  were  the  natnral  result  of  the 

rltion  in  which  the  defender  had  been  placed 
the  form  of  the  proceedings  taken  against 
him,  and  the  nnaathorised  character  of  the  state- 
ments made  about  him  in  the  memorial.  He 
fonnd  that  his  conduct  had  been  submitted  to  a 
species  of  trial,  without  giving  either  him  or 
the  eonndl  as  a  body  any  opportunity  of  cor- 
recting the  statements  regarding  it.  I  think  it 
not  wonderfnl  that  he  should  baye  been  excited 
into  the  use  of  language,  which  in  ordinary  olr- 
onmstences  wonid  have  been  grossly  unbecoming. 
Bat  the  circumstances  were  extraordinary,  so 
much  so  that  the  majority  refused  to  leaye  the 
memorial  with  the  clerk,  the  provost  saying — 
'  It  belongs  to  me  and  I  will  keep  it'  It  seems 
not  to  have  been  been  observed  that  if  the  me- 
morial was  a  private  document  not  belonging  to 
the  town  eonndl  as  a  body,  the  clerk's  rights  of 
speech  and  action  regarding  it  might  be  very 
Cerent  from  what  they  would  otherwise  have 
been. 

"I  pass  over  the  proceedings  at  the  meetings  of 
town  ooonoil  on  23d  February  and  4th  l&roh 
1884.  l^ey  show  the  manner  in  which  the  bwi- 
ness  was  conducted  at  that  time,  and  call  for  no 
further  remark  in  this  ease. 

"The  result  so  far  is,  that  at  least  down  to 
28th  March  1884,  when  the  defender's  salary  as 
town-olerk  was  reduced  to  £8,  and  he  was  dis- 
missed from  his  office  as  clerk  to  the  police  com- 
missioners on  three  months'  notice,  he  had  been 
guilty  of  no  fault  justifying  dismissal  from  his 
office  of  town-olerk.  This  was  practically  con- 
ceded, and  it  is  implied  in  the  form  of  the  proceed- 
ings then  adopted  against  him.  But  it  is  important 
to  note  the  fMt  in  considering  what  followed,  be- 
cause it  IB  evident  that  in  what  followed  the  defen- 
der was  smarting  under  the  treatment  which  he 
had  received,  and  which  he  thought  to  be  harsh 
and  unjnst.  If  this  feeling  was  in  any  degree 
well-founded,  and  if  the  subsequent  proceedings 
against  liim  were  the  result  of  a  preconceived 
determination  to  get  quit  of  him  as  far  as  pos- 
sible, I  think  that  it  may  afford  some  exculpation 
for  oonduct  that  might  otherwise  have  been  inex- 
cusable. I  confess  that  when  I  first  read  some 
of  the  subsequent  proceedings  my  impression  was 
decidedly  adverse  to  the  continuance  of  the  de- 
tender  in  office.  Bat  the  evidence  has  revealed 
some  very  peculiar  and  mitigating  features  in 
the  case.  At  the  meeting  on  28th  March  the  de- 
fender asked  to  be  heard  before  the  resolution 
to  rednoe  his  salary  as  town-derk  was  passed. 
This  was  refused,  and  the  refusal  seems  to  me 
to  make  it  impossible  for  the  town  council  to 
found  upon  the  terms  in  which  the  clerk  pro- 
tested against  what  had  been  done.  Their  re- 
solution must  stand  or  fall  upon  its  own  merits, 
and  I  think  it  falls. 

"Then,  again,  the  resolution  to  dismiss  him  from 
the  office  of  clerk  to  the  police  commissioners 
was  aooompanied  by  a  similar  refusal  to  allow 
the  clerk  to  make  a  statement.  In  the  droum- 
stanoes  I  think  that  the  magistrates  and  town 
counoU  cannot  be  allowed  to  use  the  statement 
made  by  the  defender  in  explanation  of  his  dis- 
missal from  the  clerkship  of  the  police  commis- 
sioners as  evidence  against  him  in  the  question 
of  fitness  for  the  town-clerkship.  I  refrain  from 
considering  whether  that  statement  was  well 
founded  and  justifiable  or  not,  and  I  do  so  for 


this  reason,  that  as  the  police  commissioners,  the 
pursuers,  refused  to  hear  or  consider  that  state- 
ment, and  having  refused  to  hear  or  consider  it, 
I  do  not  think  they  can  now  found  on  it.  With 
regard  to  the  proceedings  at  the  meeting  of  police 
commissioners  on  22d  April  (the  poker  and  tongs 
meeting)  the  only  complaint  of  any  weight  against 
the  clerk  is  as  to  the  publication  of  a  report  of 
them.  Had  the  defender  been  responsible  for 
that  publication  I  should  have  been  disposed  to 
hold  that  the  more  discreditable  to  the  provost 
these  proceedings  were  the  more  inexcusable  was 
it  for  the  clerk  to  the  commissioners  to  publish 
them.  But  it  is  not  proved  that  the  defender  was 
responsible  for  that  publication.  He  was  not 
bound,  nor  was  he  in  my  opinion  entitled,  at  his 
own  hand  to  apply  for  interidict  against  the  pub- 
lication of  the  report  It  may  be  said  that  he 
ought  to  have  reported  to  the  provost  the  pro- 
posal of  the  newspaper  editor  to  insert  the  re- 
port which  he  had  znade  up  from  hearsay  evidence. 
But  considering  the  position  in  which  tbe  defen- 
der stood  at  the  time,  I  think  that  his  not  men- 
tioning the  matter  and  asking  instruotionB  on  the 
subject  was  excusable. 

"The  next  matter  arises  upon  the  proceedings 
at  the  x>oiice  commissioners'  meeting  on  Sd  June. 
The  defender  is  said  to  have  submitted  to  that 
meeting  a  minute  of  the  meeting  of  22d  April  so 
grossly  inaccurate  and  offensive  as  to  show  him 
altogether  unfit  for  the  office  of  town-olerk.  It 
is  ako  alleged  that  at  the  same  meeting  the  de- 
fender insisted  on  reading  and  making  public  a 
scurrilous  and  offensive  letter  which  he  said  had 
been  received  by  him  concerning  the  previous 
meeting,  but  which  it  is  said  was  truly  written 
by  himself,  or  at  least  got  up  in  a  manner  to 
which  he  was  privy.  Now,  as  to  the  proposed 
minute,  in  so  far  as  it  bears  that  the  discreditable 
scene  on  22d  April  commenced  with  the  provost 
reflecting  on  the  clerk,  I  think  it  substuitiated 
by  the  evidence.  I  further  hold  it  proved  that 
there  was  no  intentional  or  material  exaggeration 
in  the  statement  as  to  the  chairman  having 
threatened  the  clerk  with  personal  violence.  As 
to  the  propriety  of  minuting  such  matters,  there 
can  be  no  doubt  that  in  ordinary  oireumstanoes 
it  would  be  grossly  improper,  because  entirely 
unnecessary.  But  in  the  present  case  something 
had  to  be  entered  in  the  minute  to  explain  how 
the  meeting  broke  up  without  any  business  being 
done.  It  was  not  the  clerk's  fault  that  it  so  broke 
up.  What  be  said  about  sticking  to  facts  was 
caused  by  the  reflection  that  had  been  cast  upon 
him,  and  which  in  my  opinion  was  not  warranted 
by  tiie  facts,  and  on  the  whole,  although  it  would 
have  been  more  dignified  and  correct  to  have 
omitted  all  disagreeable  details  as  unnecessary, 
I  think  that  the  defender's  conduct  in  proposing 
such  a  minute  was  not  in  the  circumstances  such 
as  can  be  founded  on  by  the  pursuers  in  support 
of  their  resolution  of  24th  November. 

"  As  to  the  letter  professing  to  be  from  Madame 
Tussaud  <fc  Sons,  it  is  not  proved  that  the  defender 
was  in  any  way  responsible  for  the  writing  or 
sending  of  it  But  I  think  Ills  conduct  was  most 
improper  and  reprehensible,  not  only  in  reading 
a  portion  of  it  against  the  remonstrances  of  the 
chairman,  but  also  in  allowing  it  to  get  into  the 
hands  of  the  newspaper  reporters.  Even  his 
bringing  it  before  the  meeting  at  all  without 
authority  was  an  offence.     He  knew  it  was  a 
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hoax  of  a  moet  oflenure  kind  directed  againat 
the  prorost  Tet  aooording  to  his  own  admis- 
sion be  saw  nothing  bnt  fan  in  it  I  think  that 
his  condnot  on  this  occasion  was  snob  as  wonld 
hare  warranted  instant  dismissal  by  the  polioe 
commissioners  in  ordinary  cironmstances.  The 
qaestion  is,  whether  it  warranted  Himninrml  by  the 
town  ootmcil  from  the  office  of  town-clerk  on  the 
21th  November  ?  I  have  foond  this  question  to 
be  attended  with  difficulty.  For  even  if  the 
town  council  were  an  entirely  distinct  and  differ- 
ent body  of  persons  they  womd  be  entitled  to  take 
notice  of  each  condnot  in  pnblieon  the  part  of  their 
clerk.  Bnt  there  are  some  oonsideratioDS  which 
induce  me  to  hesitate  in  finHing  this  matter  soffi- 
dent  as  a  ground  of  dismissal  in  the  present  in- 
stance from  the  town-clerk^p. 

"In  the  first  place,  apart  from  the  fact  that 
the  prooeedings  at  the  preTions  meeting  had  got 
into  the  newspapers  (for  which  the  defender  was 
not  responsible),  the  letter  was  a  Tery  stupid  and 
comparatiTelystingless  joke  aimed  at  the  provoet. 
The  defender  sliouid  no  doubt  have  seen  that,  in 
the  ciroumstanoee  known  to  him,  the  letter  wonld 
not  if  published  be  regarded  as  all  fun.  I  think 
that  he  ought  to  haTe  handed  it  OTer  to  one  of 
the  proToet's  friends  in  the  police  commission  to 
put  in  the  lire  or  do  what  he  lUud  with.  But  it 
does  not  necessarily  follow  that  his  indiscretion 
in  treating  the  letter  as  he  did  and  allowing  it  to 
obtain  publicity,  though  grave,  was  so  grossly 
culpable  as  to  justify  his  being  treated  as  unfit  for 
any  office  of  public  trust. 

"  In  the  second  place,  the  defender  at  this  time 
bad  been  already  condemned,  and  I  think  irre- 
gnlariy  and  unwarrantably  condemned.  I  do  not 
presume  to  express  any  opinion  upon  the  spirit 
evinced  by  the  provost  and  the  majority  of  the 
town  coancil  in  their  proceedings  against  the 
defender.  For  I  hold  myself  bound  to  assume 
that  they  acted  in  good  faith  throughout.  But  I 
say  that,  i>oa*ibly  owing  to  their  not  adverting 
snffleientty  to  the  delicacy  of  the  duty  they  under- 
took in  dealing  with  the  town-clerk  as  they  did, 
their  proceedings  bad  been  irregular  and  unwar- 
rantable. They  were  not  entitled  to  rednoe  the 
town-clerk's  salary  at  their  pleasiire,  and  they 
acted  most  irregularly  in  doing  so  without  hear- 
ing him.  For  the  salary  was  either  a  pertinent 
of  his  office  or  was  due  to  bim  by  an  agreement 
which  is  not  said  to  have  been  terminable  by 
them  at  pleasure.  This  circumstance  and  his 
dismissal  from  the  clerkship  to  the  poUoe  com- 
missioners created  a  peculiarity  in  the  relations 
between  the  defender  and  the  provost  which 
makes  it  difficult  to  judge  the  conduct  of  the  de- 
fender at  this  time  as  that  of  a  town-clerk  whose 
status  and  privileges  were  recognised,  and  upon 
whom  rested  all  the  responsibilities  of  office. 

<<  In  the  third  place,  I  think  that  the  defender's 
conduct  in  this  matter,  though  culpable,  must  be 
considered  as  a  part  of  and  arising  from  the  long 
series  of  alteroationa  into  which  he  had  been  led. 

"Beviewing  these  prooeedings  as  a  whole,  I 
think  that  the  opinion  of  Treasurer  Bell,  who 
took  very  litUe  part  in  the  squabbles  himself,  and 
mily  interposed,  as  far  as  I  can  see,  as  a  peace- 
maker, is  entitled  to  much  weight  and  respect  I 
was  greatly  struck  by  his  manner  and  appearance 
in  the  witness-box,  and  though  his  suggestions 
in  ihe  interests  of  peace  and  order  may  appear  to 
have  been  somewhat  quaint,  I  was  satisfied  from 


hjs  examination  that  his  evidence  was  that  of  » 
fair  and  exceptionally  reliable  man. 

"  My  verdict  therefore  is  on  the  whole  for  th« 
defender. 

"I  consider  'it  nnneceasary  to  notice  the  other 
matters  which  have  been  broinght  into  the  case." 

The  pursuers  reclaimed,  but  before  the  case 
was  put  out  for  hearing  a  new  council  had  been 
elected,  and  the  new  ootmcil  decided  not  to  insist 
in  the  redaiming-note. 

Counsel  for  Porsuers — D.-P.  Balfour,  Q.O. — 
Straohon.    Agent — William  Officer,  S.S.O. 

Counsel  for  Defender — ManMnfanih — Onthrie. 
Agents— Paterson,  Cameron,  A  Company's. S.O. 


Tuetiay,  December  15. 
FIBST    DIVISION. 

POLICE  C0MHI8SI0KERS  OF  OBAN  V. 

CALLANDEB  AMD  OBAN  BAfLWAT 

COMPANY. 

VcUttation — Ba^way  Bifreiihment  Boomt—PoUee 
Aitagmmt — Water.RaU — Oban  Burgh  Act 
1881  (44  and  46  Viet.,  «ap.  178),  $ee.  61. 

Section  61  of  the  Oban  Burgh  Act  1881 
provides  that  "  The  annual  TOlue  of  the 
iwlways  and  sidings.  .  .  .  stations,  dep6ts, 
and  buildings, .  . .  .belongingtothe  Callander 
and  Oban  Railway  Company  within  the 
burgh  shall,  as  regards  the  public  water- 
rate  and  the  polioe  assessment,  so  far  as  it 
is  applicable  to  water,  be  held  to  be  the 
nearest  aggregate  sum  of  pounds  sterling 
to  one-fourth  of  the  annual  value  thereof 
entered  in  the  valuation  roll. " 

The  railway  company  had  within  the  burgh 
a  railway  station,  part  of  which  consisted 
of  refrediment  rooms,  which  were  let  to  a 
tenant  at  a  fixed  rent.  SM  that  the 
refreshment  rooms  were  part  of  the  stations 
and  buildings  belonging  to  the  railway  com- 
pany, and  therefore  fell  to  be  assessed  for 
water-rate,  in  terms  of  the  section  above 
quoted,  at  one-fourth  of  the  annual  value  as 
entered  in  the  valuation  roll. 

The  Callander  and  Oban  Railway  Company  were 
the  owners  of  a  railway  station  situated  within 
the  burgh  of  Oban.  Part  of  the  station  consisted 
of  refreshment  rooms,  which  were  let  to  a  tenant 
at  a  fixed  rent.  These  refreshment  rooms  were 
open  to  the  public,  as  well  as  to  passengers  upon 
the  railway,  and  there  was  an  entrance  from 
the  railway  pli^tform,  and  also  from  the  approach 
leading  from  the  street  to  the  station,  ^e  rail- 
way and  stations  belonging  to  the  company  were 
valued  by  the  Assessor  of  Bailways  and  Canals, 
but  the  refreshment  rooms  were  valued  by  the 
assessor  for  the  burgh  of  Oban,  and  enterod  in 
the  valuation  roll  for  the  burgh. 

By  the  Oban  Burgh  Act  1881  (44  and  45  Vict 
cap.  178)  the  polioe  commissioners  of  the  burgh 
were  authorised  to  provide  an  improved  supply 
of  water  for  the  burgh,  and  powers  of  assess- 
ment were  given  them  for  that  puipoee.    Section 
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51  of  the  Act  oontain«d  this  prorlao: — "Ftorided 
ftlmtys  that  the  aoniul  valae  of  the  railway  and 
siding!  (whereTer  sitaate),  atatioiis,  dep6ta,  and 
biiildingB  (bat  not  indnding  any  railway  pier  or 
quay)  belonging  to  tlie  Oallander  and  Oban 
Bailway  CJompany  within  the  burgh  shall,  as  re- 
gards the  pablio  water-rate  and  the  polioe  assess- 
ment so  fi^  as  it  is  applioabls  to  water,  be  held 
to  be  the  nearest  aggregate  of  ponnds  sterling  to 
one-fonrth  of  the  annual  Talne  thereof  entowd 
in  the  Tslnation  roll." 

This  was  a  Speoial  Oase,  to  which  the  Police 
OommissionerB  of  the  Burgh  of  Oban  were  the 
first  parties  and  the  Callander  and  Oban  Bailway 
Company  the  second  parties,  for  the  porpota  of 
obtaining  the  opinion  of  the  Court  upon  we  fol- 
lowing question — ' '  Whether  the  said  refreshment 
rooms  are,  as  regards  the  public  water-rate  and 
the  polioe  assessment  so  far  as  it  is  applioabls  to 
water,  to  be  assessed  at  the  nearest  aggregate  sum 
of  poimds  sterling  to  one-fourth  of  the  annual 
Talue  thereof  entered  in  tlie  raluation  roll ;  or  at 
the  foil  annual  ralue  thereof  entered  in  the  said 
roU?" 

Argued  for  the  first  parties  —  The  refresh- 
ment rooms  should  be  valued  in  tbe  ordinary 
way,  and  not,  as  was  the  case  with  the  rail- 
way buildings,  at  one-fonrth  of  the  annual 
TiXvM.  The  refreshment  rooms  were  let 
to  a  tenant,  were  open  to  the  public,  and 
entered  in  the  ordinary  Taluation  rolL  The 
case  of  the  Ifbrth  Brituh  Bcuheay  Company  t. 
Qreig,  March  20,  1866,  4  Macph.  646,  ruled  the 
present,  and  section  61  did  not  make  any  differ- 
ence, because  the  word  "  buildings  "  there  used 
most  be  taken  to  mean  buildings  such  as  are 
naed  for  the  purposes  of  the  undertaking. 

Argued  for  the  second  parties — Tliis  case  was 
distingnishable  from  that  of  Qr^,  because  there 
were  here  no  qualifying  words.  Section  61  con- 
tained an  express  rate  applicable  to  all  buildings 
of  which  the  company  were  owners. 

At  advising — 

IiOBD  PsBBiraxT— The  Oallander  and  Oban 
Bailway  Company  are  the  second  parties  to  this 
case,  and  they  have  a  station  with  the  ordinary 
acoommodation  situated  within  the  burgh  of 
Oban.  In  addition  to  the  ordinary  acoommoda- 
tion they  have  a  pier  and  quay,  but  I  do  not  think 
that  enters  much  into  the  present  question. 

The  other  parties  are  the  Police  Oommissioneis 
of  the  Burgh  of  Oban,  and  they  propose  to  charge 
the  railway  company  with  water-rate  under  the 
Burgh  Act  1881,  in  this  way.  They  are  willing 
to  assess  the  station  along  with  the  railway 
itself  on  the  footing  that  one-fourth  of  the 
annual  value  thereof  as  entered  in  the  valuation 
roll  is  to  be  taken,  but  they  wish  to  make  a  spe- 
cial exception  in  the  case  of  the  refreshment 
room,  which  they  say  should  be  assessed  on  the 
fall  '^nation. 

The  facts,  so  far  as  necessary  for  the  disposal 
of  the  case,  are  very  few.  This  refreshment 
room  is  part  of  the  station  buildings.  The 
station  makes  what  is  like  three  sides  of  a  square, 
with  one  limb  produced  further  than  the  others, 
and  the  refreshment  room  stands  in  one  of  the 
comers.  The  refreshment  room  is  let  to  a  tenant, 
but  the  primary  object  of  course  is  to  provide 
needful  refreshment  for  passengers  and  for  per- 
sons connected  with   the  railway  who  require 


to  be  at  the  station  at  a  time  when  they  cannot 
get  regular  lefreahment  elsewhere.  It  was  said 
that  there  is  a  door  which  communicates  with 
the  street  outside,  but  I  do  not  think  that  is  a 
very  great  peculiarity— in  fact,  it  is  probably 
very  common.  At  any  rate  it  does  not  vary  the 
case  in  any  material  degree. 

Therefore  prima  faeie  the  refreshment  room 
is  part  of  the  station  buildings,  and  we  must  look 
to  the  swHftBsiTig  statute  in  order  to  see  whether 
there  is  any  reason  why  the  principle  applicable 
to  the  rest  of  the  station  should  not  be  applied 
in  the  oase  of  the  refreshment  room.  By  sec- 
tion 61  of  the  Oban  Burgh  Act  1881  it  is  pro- 
vided "that  the  annual  value  of  the  rail- 
way and  sidings  (wherever  situate),  stations, 
depdts,  and  biUldings  (but  not  including  any 
railway  pier  or  qtiay)  belonging  to  the  Oallander 
and  Oban  Bailway  Company  within  the  burgh 
shall,  as  regards  the  public  water-rate  and  tbe 
police  assessment  so  far  as  it  is  i4>plioable  to 
water,  be  held  to  be  the  nearest  aggregate  sum 
of  pounds  sterling  to  one-fonrth  of  the  annual 
value  thereof  entered  in  the  valuation  nlL" 

Now,  it  is  material  to  observe  that  the  rates 
here  proposed  to  be  levied  are  on  owners  only, 
and  it  seems  to  me  that  this  section  deals  with 
one  owner,  the  railway  company,  and  prescribes 
a  speoial  rule  for  aswewing  that  owner.  The 
question  therefore  is,  whether  there  is  room  for 
distinguishing  the  refreshment  room  from  the 
other  things  enumerated  in  the  section,  "  sta- 
tions, depfits,  and  buildings."  I  think  that  in 
all  ordinary  and  material  senses  the  refreshment 
room  is  part  of  the  station,  and  more  obvionsly 
is  part  of  the  bnildings.  As  therefore  there  is 
no  hint  of  any  distinction  between  one  part  of 
the  station  and  another,  I  think  that  section  61 
provides  a  special  mode  of  assessment  for  the 
refreshment  room  as  well  as  for  the  other  pro- 
perty of  the  railway  company  within  the  burgh. 

I  am  therefore  for  finding  in  terms  of  the 
first  part  of  the  question. 

Lord  Mubm— 1  think  that  this  is  a  very 
special  case,  and  that  it  depends  upon  the 
terms  of  the  Oban  Burgh  Act. 

By  section  61  of  that  Act  it  is  provided — 
[HiM  Lordship  quoted  the  lecUon  ut  lupra'l. 

llie  question  that  has  been  put  to  us  is 
whether  the  refreshment  room  is  to  be  so  rated. 
Now,  there  is  contained  in  Uiat  section  an  ex- 
press provision  that  that  rate  of  assessment 
shall  apply  to  all  buildings  which  belong  to  the 
Callander  and  Oban  Bailway  Company  within 
the  burgh.  Therefore  we  have  only  to  con- 
sider whether  the  refreshment  room  is  a  building 
belonging  to  the  Callander  and  Oban  Bailway 
Company.  That  is  admitted  in  the  case,  and 
therefore  I  think  that  under  the  express  words 
of  section  61  the  particular  mode  of  assessment 
therein  prescribed  applies  to  this  refreshment 
room. 

LoBD  8HAin>  concurred. 

Ijobd  Adah — I  think  that  section  61  of  the 
Oban  Burgh  Act  isj  conclusive  of  this  matter. 
Tbe  case  is  just  the  same  as  if  the  section  had 
said  that  the  buildings  belonging  to  John  Smith 
were  to  be  assessed  in  a  particular  way.  It  does 
not  matter  whether  the  railway  company  let  the 
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refreshment  rooms  or  do  not  let  them.  The 
qnestion  is  jnst  whether  the  refreshment  rooms 
are  part  of  the  buildings  which  belong  to  the 
railway  company,  and  that  fact  is  not  in  dispute. 

The  Court  found  and  declared  that  the  refresh- 
ment rooms  were,  as  regarded  the  public  water- 
rate  and  the  police  assessment  so  far  as  it  was 
applicable  to  water,  to  be  assessed  at  the  nearest 
aggregate  sum  of  pounds  sterling  to  one-fourth 
of  the  annual  value  thereof  entered  in  the  valua- 
tion roll. 

Oonnsel  for  the  First  Parties  (Police  Oom- 
miasionera  of  -Oban) — Jameson  —  M'Keohuie. 
Agents— Gill  *  Pringle,  Vf.B. 

Oounsel  for  the  Second  Parties  (Callander  and 
Oban  Bailway  Company)— D. -P.  Balfour,  Q.C. 
— B.  Jotmstone.  Agents — Hope,  Mann,  &  Kirk, 
W.8. 


Wednesday,  December  16. 

SECOND    DIVISION. 

[Lord  Trayner,  Ordinary. 
BBUCB  AND  OTHERS  (FISHERMEN  OF 
BODDAH)  V.  AITON. 

Harbour— Harbour  Lights— Obligation   of  Pro- 
prietor of  Harbour  to  Exhibit  Lights. 

The  proprietor  of  a  harbour  who  exacts 
harbour  dues  is  bound,  so  far  as  these  dues 
will  go,  to  light  and  otherwise  maintain  the 
harbour. 

The  proprietor  of  a  harbour  was  sued  by 
the  fishermen  using  it  for  declarator  that 
he  was  bound  to  maintain  and  exhibit  at  his 
own  expense  certain  specified  lights,  and  to 
have  >'''"  ordained  to  do  so.     It  was  proved 
that  the  harbour  dues  yielded  a  revenue  to 
the  proprietor,  but  that  the  revenue  was  not 
enough  to  provide  for  the  lights  and  also  to 
pay  t£e  interest  on  a  sum  of  money  expended 
by  him  on  improvements  on  the  harbour 
executed  by  him  under  a  Provisional  Order 
obtained  from  the  Board  of  Trade.     The 
Court  Tield  that  under  the  local  statutes  and 
the  relative  Provisional  Order  of  the  Board  of 
Trade  applicable  to  the  harbour,  the  proprie- 
tor was  bound  to  apply  the  revenue  derived 
from  the  harbour  dues  to  the  maintenance 
of  the  harbour  (which  includes  lighting)  in 
the  first  instance  till  they  were  exhausted,  if 
necessary,  and  that  the  pursuers  were  entitled 
to  declarator  to  that  effect,   the  particular 
manner  in  which  the  obligation  was  to  be 
carried  out  being  left  to  be  prescribed  by  the 
Commissioners  of  Korthem  Lighthouses. 
In  1645  the  Earl  of  Aberdeen,  being  then  pro- 
prietor of  the  estate  of  Boddam,  including  the 
village  of  Boddam  and  the  harbour  of  Boddam, 
and  the  piers  and  works  therewith  connected, 
obtained  an  Act  of  Parliament  (8  and  9  Vict.  o. 
XXV.)  for  improving  and  maintaining  the  harbour. 
The  Act  proceeded  upon  the  narrative  that  it 
would  be  of  great  advantage  to  the  public,  and 
especially  to  those  using  the  harbour,  if  it  were 
to  be  improved  in  the  manner  specified;  that  the 
Earl  was  willing  to  make  the  improvements  at  his 


own  expense;  and  that  in  consideration  of  the 
expense  to  which  he  had  been  and  would  be  put 
for  improving  and  maintaining  the  harbour,  it 
was  reasonable  that  he  and  his  heirs  and  suc- 
cessors should  receive  the  tolls,  rates,  and  dnea 
thereinafter  mentioned. 

The  Act,  inter  alia,  contained  the  following 
provisions: — Section  67— "And  be  it  enacted 
that  it  shall  be  lawful  for  the  said  Earl  to 
contract  and  agree  with  any  person  to  light  the 
said  harbour  and  other  works  with  gas,  oil,  or 
otherwise,  and  to  supply  the  said  harbour  and 
other  works  with  water  for  the  use  of  the  ship- 
ping resorting  to  and  using  the  said  harbour  and 
other  works,  as  he  shall  think  necessary  and 
proper ;  provided  always  that  no  vessel  using  the 
said  harbour  shall  be  obliged  to  take  water  from 
the  said  EarL  "  Section  62 — '  ■  And  be  it  enacted 
that  it  shall  be  lawful  for  the  said  Earl  to  erect 
beacons  for  the  guidance  of  vessels,  of  such  char- 
acter, and  to  be  exhibited  in  such  mode,  and  to 
lay  down  such  buoys  of  such  description  and  in 
such  situation  within  the  limits  of  the  said  har- 
bour, as  shall  from  time  to  time  be  prescribed  by 
the  Oonmiissioners  of  Northern  Lighthouses  in 
writing,  signified  under  the  hand  of  their  secre- 
tary for  the  time  being."  Section  68 — "And  be 
it  enacted  that  it  shall  not  be  lawful  for  the  said 
Earl  to  exhibit  or  alter,  or  to  permit  to  be 
exhibited  or  altered,  any  light,  beacon,  or  sea- 
mark without  the  sanction  in  writing  of  the 
Commissioners  of  Northern  Lighthouses,  signified 
under  the  hand  of  their  secretary,  first  having 
been  obtained  in  that  behalf,  and  if  any  suoh 
light,  beacon,  or  sea-mark  shall  be  exhibited  or 
altered,  with  such  sanction  as  aforesaid,  the  same 
shall  be  of  such  power,  description,  and  character, 
and  shall  be  from  time  to  time  discontinued  or 
altered  as  the  Commissioners  of  Northern  Light- 
houses shall  from  time  to  time  direct  by  new 
notice  to  the  said  Earl." 

Prior  to  the  passing  of  the  Act  the  leading 
lights  of  the  harbour  consisted  of  wooden  lanterns 
with  candles,  which  were  provided  and  main- 
tained by  the  fishermen.  In  1849  Lord  Aberdeen 
took  the  lighting  into  his  own  hands,  and  applied 
to  the  OommissionerB  of  Northern  Lighthouses  to 
prescribe  the  character  and  position  of  the  leading 
lights.  The  OommissionerB  prescribed  certain 
leading  lights,  which  were  fitted  with  Argand 
bnmeis,  and  maintained  by  Lord  Aberdeen  at 
his  own  expense  until  1864,  when  he  b^an  to 
charge  the  fishermen  2s.  6d.  a-boat  for  light  does, 
which  were  paid  by  them.  The  lights  were 
exhibited  from  sunset  to  sunrise  during  the 
herring  fishing  season,  from  Ist  July  to  1st 
October. 

In  1865  the  estate  of  Boddam,  including  the 
harbour,  was  bought  from  the  Earl  of  Aberdeen 
by  William  Alton,  the  defender  in  this  action. 
The  leading  lights  were  maintained  and  exhibited 
by  him  from  1865  to  1872,  he  levying  a  charge 
of  2b.  6d.  per  boat  on  the  fishermen  to  defray 
the  expense  of  so  maintaining  and  exhibiting 
them.  In  1872  he  proposed  to  raise  the  con- 
tribution to  58.  per  boat,  and  in  consequence  of 
the  refusal  of  the  fishermen  to  pay  this  advanced  ' 
rate  no  lights  were  exhibited  during  the  fishing 
season  of  1872. 

In  1873  an  agreement  was  entered  into  between 
the  defender  and  a  committee  of  the  fiahermen, 
by  which,  on  the  narrative  that  the  fishermen 
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wished  to  haye  the  leading  lights  oontinned 
during  the  then  ensaing  fishing  season,  and  had 
nndeitaken  the  charge  and  responsibility  of  light- 
ing the  harbonr  as  required  by  sees.  63  and  68  of 
the  Boddam  Harbonr  Act  and  relatiye  direction  of 
the  Northern  Lights  Oommissioneis,  the  defender 
handed  over  to  the  keeping  of  the  committee  the 
lanterns,  lamps,  and  relatire  connections  of  the 
lights  on  certain  conditions,  on  loan,  to  be  put 
np,  lighted,  and  watched  at  the  committee's  ex- 
pense, and  to  be  returned  if  demanded  at  the 
condusion  of  any  future  fishing  season,  and  any 
defidenoy  in  ralne  paid  to  the  defender.  The 
lights  were  thereafter  maintained  by  the  flsher> 
men  until  the  end  of  the  season  of  1888. 

In  1878  the  defender,  in  oonseqnenoe  of  the 
raising  of  an  action  against  him  by  the  flsheimen 
to  have  him  ordained  to  repair  the  harbonr,  ob- 
tained from  the  Board  of  Trade  a  Provisional 
Order  authorising  him,  instead  of  repairing  the 
existing  harbonr,  to  execute  certain  new  harbonr 
works,  and  to  levy  certain  other  rates  and  dues. 
Section  36  of  this  order  was  as  follows: — "After 
completion  ot  permanent  discontinuance  or  aban- 
donment of  the  works  authorised  by  this  order, 
the  nndertakeiB  shall,  at  the  outer  extremity  of 
the  works,  or  the  completed  portion  {hereof, 
exhibit  from  sunset  to  annrise  such  light  or  lights, 
if  any,  as  shall  from  time  to  time  be  directed  by 
the  Commissioners  of  Northern  Lighthouses,  and 
shall  apply  to  those  Commissioners  for  direotions 
as  to  lighting,  and  the  undertakers  shall  be  liable 
to  a  penalty  not  exceeding  £10  for  every  calendar 
month  during  which  they  omit  so  to  apply." 

This  order  was  oonilrmed  by  the  Pier  and 
Harbonr  Orders  Confirmation  Act  1878  ^o.  2) 
(41  and  42  Vict.  ch.  oxv.),  sab.  tit  "Boddam." 
Section  26  of  this  Act  provided— "  The  rates 
received  under  this  order,  or,  as  the  case  may  be, 
the  rents  received  for  the  lease  thereof,  if  the 
same  are  leased,  shall  be  applicable  for  the  pur- 
posesand  in  the  order  following,  and  not  otherwise : 
— 1.  In  paying  the  expenses  of  the  maintenance, 
repair,  improvement,  management,  and  regula- 
tion of  the  existing  harbonr  and  the  existing 
works  thereof.  2.  In  paying  the  interest  hereto- 
fore aoorued  or  herexiter  to  accrue  on  money 
borrowed  before  the  passing  of  the  Act  confirming 
this  Order  on  the  seonrity  of  the  harbour  of 
Boddam,  and  of  the  rates  and  duties  authorised 
by  the  Act  of  1846.  S.  In  paying  the  costs  of 
and  in  connection  with  the  preparation  and 
making  of  this  Order.  4.  In  paying  the  ex- 
penses of  the  maintenance,  repair,  improvement, 
management,  and  regulation  of  the  works  autho- 
rised by  the  Order.  6.  In  paying,  if  and  when 
required,  the  principal  sum  of  the  money  bor- 
rowed as  aforesaid.  6.  In  paying  the  interest 
accruing  on  any  money  borrowed  under  this 
Order.  7.  In  paying,  if  and  when  required,  the 
principal  sum  of  any  money  borrowed  under  this 
Order.  8.  The  surplus  revenue  (if  any)  of  the 
bAbour,  after  providing  for  the  purposes  afore- 
said, shall  belong  to  (he  undertakers  for  their 
own  use." 

On  these  new  works  the  defender  expended  up- 
wards of  £9000.  In  1883  the  fishermen,  holding 
that  under  the  new  state  of  matters  introduced 
by  the  Brovisional  Order  the  defender  was  bound 
to  light  the  harbour,  intimated  to  him  that  they 
would  discontinue  the  lights  (which  they  in  point 
of  fact  did  at  the  end  of  that  season),  and  asked 


him  if  he  intended  to  maintain  them,  which  he 
declined  to  do. 

In  consequence  of  a  communication  from  the 
Commissioners  of  Northern  Lights,  dated  17tb 
July  1884,  the  defender  immediately  thereafter 
recommenced  exhibiting  the  lights,  and  continued 
to  do  so  till  the  16th  of  September,  when  they 
were  disoontisned.  He  at  the  same  time  gave 
notice  to  the  fishermen  that  a  charge  of  2s.  6d. 
per  boat  would  have  to  be  paid  to  £im  for  light 
dues. 

In  December  1884  the  present  action  was  raised 
by  Bobert  Bruce  and  others,  all  fishermen  in 
Boddam,  as  a  committee  of  management  elected 
by  the  fishermen  of  Boddam  for  transacting  their 
fishing  affairs,  and  as  individuals.  The  con- 
clusions of  the  sunmons  were — "That  the  de- 
fender, as  proprietor  of  the  said  harbonr  of 
Boddam,  is  bound  to  exhibit  and  maintain  at 
his  own  expense,  from  sunset  to  sunrise  during 
the  whole  year,  leading  lights  at  the  said  harbour 
for  the  guidance  of  vessels  and  boats  entering  the 
said  harbour;  or  otherwise,  to  exhibit  and  main- 
tain at  his  own  expense,  from  sunset  to  sunrise 
during  the  whole  year,  such  light  or  lights  at  the 
said  harbour  as  may  be  directed  by  the  Commis- 
sioners of  Northern  Lighthouses,  in  terms  of  the 
S6th  section  of  the  Boddam  Harbour  Order 
1878,  confirmed  by  the  Pier  and  Harbour 
Orders  Confirmation  Act  1878,  No.  2 :  And  the 
defender  ought  and  should  be  decerned  and  or- 
dained, by  decree  foresaid,  to  exhibit  and  main- 
tain at  his  own  expense,  from  sunset  to  sunrise 
during  the  whole  year,  the  four  leading  lighta 
which  have  been  hi  use  to  be  exhibited  at  the 
said  harbour  of  Boddam,  or  otherwise  such  light 
or  lights  as  may  be  directed  by  the  Commissioners 
of  Northern  Lighthouses,  in  terms  of  the  said 
36th  section  of  the  said  Order,  confirmed  as 
aforesaid ;  or  otherwise,  the  said  defender  ought 
and  should  be  decerned  and  ordained,  by  decree 
foresaid,  to  erect,  exhibit,  and  maintain  at  his 
own  expense  such  leading  or  other  lights  at  such 
places  and  for  such  time  as  it  may  be  found  he  is 
bound  to  erect,  exhibit,  and  maintain  in  the 
course  of  the  process  to  follow  hereon." 

The  pursuers  averred  that  the  entrance  to 
the  harbour  was  narrow  and  difSoult,  and  that 
it  was  in  the  highest  degree  dangerous  for 
vessels  or  boats  to  attempt  to  enter  the  har- 
bour after  dark  without  Uie  guidance  of  lead- 
ing lights.  They  maintained  that  the  defender 
was  bound  to  maintain  leading  lights  throughout 
the  year,  that  the  said  leading  lights  having  been 
erected  and  exhibited  by  the  Earl  of  Aberdeen, 
under  direction  of  the  Northern  Idghts  Commis- 
sioners, the  defender  was  not  without  their  (the 
Commissioners)  sanction  entitled  to  discontinue 
them,  but  bound  to  maintain  them,  and  was  in 
any  view  bound  to  exhibit  such  lights  as  they 
should  direct,  in  terms  of  section  86  of  the  Pro- 
visional Order  or  otherwise. 

The  defender  averred  that  he  was,  and 
always  had  been,  willing  to  "maintain  and  ex- 
hibit the  lights,  conform  to  usage,  on  being  paid 
the  expense  thereof  by  the  fishermen  for  whose 
benefit  alone  they  exist.  It  is  further  explained 
that,  after  applying  the  revenue  of  the  harbour 
to  the  first  three  purposes  specified  in  section 
26  of  said  Order  of  1878,  there  remains  no  bal- 
ance of  revenue,  and,  on  the  contrary,  the  har- 
bour revenue  does  not  meet  the  expenditure." 
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He  pleaded — "(8)  At  oommon  law,  and  by  the 
statntes  libelled,  the  defender  U  not  bonnd  to 
light  the  harbour  at  his  own  expense,  bnt  is 
entitled  to  levy  daes  therefor.  (5)  The  defender 
should  be  assoilzied,  in  respect  he  is  not  bound 
to  light  the  harbour  daring  the  whole  year,  and, 
leparatim,  in  respect  that  he  is  not  entitled  at 
hu  own  hand  to  alter  the  usage  of  the  harbour 
as  to  lights.  (6)  The  defender  being  willing 
to  light  the  harbour,  and  never  having  refused 
to  fulfil  his  obligation  thereanent,  diould  be 
assoilzied,  with  expenses." 

The  Lord  Ordinary,  after  hearing  parties 
on  the  procedure  roll,  dismissed  the  action  in 
so  far  as  regarded  the  declaratory  conclosious 
and  the  second  alternative  of  the  first  petitory 
conclusion,  and  quoad  uUra  continued  the  cause. 
"  Opinion. — I  know  of  no  authority,  and 
none  was  cited  to  me,  under  which  the  pro- 
prietor of  a  harbour,  qua  proprietor,  can  at 
oommon  law  be  compelled  to  exhibit  and 
maintain  at  his  own  expense  such  lights  as 
are  specified  in  the  first  alternative  of  the 
deoUuratoiy  conclusion  of  the  summons.  As 
regards  the  second  alternative  of  that  conclu- 
sion, I  am  of  opinion  that  decree  in  terms 
thereof  would  be  superfiuous,  in  respect  it 
would  be  nearly  repeating  what  has  been 
already  been  declared  to  be  the  defender's 
duty  by  the  higher  authority  of  the  Legisla- 
ture, and  it  is  not  needed  as  leading  to  any 
petitory  conduaioD  in  this  action,  which  I  can 
at  present  sustain.  I  therefore  dismiss  the 
action  so  far  as  the  declaratory  conclusions  are 
concerned. 

"I  also  Hiamiga  the  action  so  far  as  it  con- 
cludes for  decree  ordaining  the  defender  to 
exhibit  and  mn^TitAiti  at  his  own  expense  such 
'light  or  lights  as  may  be  directed  by  the 
Oommissioners  of  Northern  Lighthouses,'  in 
terms  of  the  S6th  section  of  Oie  Provisional 
Order  of  1878,  because  the  Commissioners 
have  not  ordered  or  directed  the  exhibition  of 
any  light  such  as  is  provided  for  by  that  sec- 
tion. That  section  provides  that  it  shall  be 
the  duty  of  the  defender  to  exhibit  at  the 
<  outer  extremity  of  the  works  (%.«.,  the  works 
authorised  by  the  Provisional  Order)  or  the 
completed  portion  thereof,'  such  light  or 
lights  as  the  said  Commissioners  may  direct. 
The  only  order  or  direction  given  by  the  Com- 
missionerB  is  that  contained  in  Uieir  secre- 
tary's letter  of  date  17th  July  1884;  but  I 
cannot  read  that  as  a  valid  order  under  sec- 
tion 86.  It  orders  the  maintenance  of  the 
'  existing  leading  lights,  four  in  number ;'  but 
these  are  not,  nor  any  of  them,  at  the  outer 
extremity  of  the  works  authorised  by  the  Pro- 
visional Order,  bnt  are  lights  connected  with 
the  old  harbour,  and  in  use  before  the  new 
works  were  authorised  or  executed. "... 

There  remained  the  conclusion  that  the  de- 
fender should  be  ordained  to  ' '  exhibit  and  main- 
tain at  his  own  expense  from  sunset  to  sunrise 
during  the  whole  year  the  four  leading  lights 
which  have  been  in  use  to  be  exhibited  at  the 
said  harbour  of  Boddam.." 

The  Lord  Ordinary  having  again  heard  parties 
on  the  procedure  roU,  allowed  a  proof. 

The  defender  lodged  a  "Statement  of  Bevenve 
and  Expenditure  of  Boddam  Harbonr  for  three 
years  nnder  the  .  .  .  Boddam  Harbour  Order 


1878."  The  details  of  the  statement  appear,  so 
far  as  necessary,  in  the  opinion  of  Lord  Young. 
It  showed  that  the  income  from  the  harbour 
was  considerably  greater  than  the  outlay  in  main- 
taining it,  bnt  that  when  interest  on  the  borrowed 
money  was  added  to  that  spent  there  was  a  loss 
on  the  harbour. 

The  Lord  Ordinary  assoilzied  the  defender 
from  tiie  whole  conclusions  of  the  sommons. 

"  Opinion. — The  only  conclusion  of  the  sum- 
mons which  remains  now  to  be  disposed  of 
is  that  which  concludes  that  the  defender 
should  be  ordained  'to  exhibit  and  mainu*", 
at  his  own  expense,  from  sunset  to  sunrise, 
during  the  whole  year,  the  four  leading  lights 
which  have  been  in  use  to  be  exhibited  at  the 
said  harbour  of  Boddam.' 

"It  appeared  to  me,  when  I  disposed  of  part 
of  the  case  on  12th  March  last,  that  the  con- 
clusion I  have  now  to  deal  with  was  a  petitory 
conclusion,  designed  to  follow  up  and  carry 
into  praotidal  effect  the  first  declaratory  con- 
clusion, —  which  is  that  the  defendu  'as 
proprietor  '  of  Boddam  Harbour  is  bonnd  to 
maintain  the  lights  in  question,  —  and  I  was 
then  disposed  to  assoil^e  the  defender  from 
this  oonclnsion,  as  I  then  did  from  the  declara- 
tory conclusion.  I  refrained  from  doing  so, 
however,  on  two  grounds  —  (,1)  because  the 
pursuer  had  not  Umited  the  petitory  as  he 
did  the  declaratory  conclusion,  by  the  words 
'  as  proprietor  ; '  and  (3)  because  there  was  a 
distinct  averment  —  Oond.  6  —  that  the  lights 
in  question  had  been  prescribed  by  the  Oom- 
missioners of  Northern  Lighthouses  nnder 
statutory  authority.  The  latter  averment 
being  denied,  I  allowed  a  proof,  and  that 
proof  having  been  led,  I  am  now  in  a  position 
to  dispose  of  the  remaining  part  of  the  case. "  .  . 

In  the  oonclnsion  of  his  note  his  Lordship  gave 
his  reasons  for  holding  that  the  lights  had  not 
been  prescribed  by  the  Commissioners  of  Nor- 
thern Lighthouses  in  1849. 

The  pursuers  reclaimed,  and  argued  —  The 
obligation  on  the  defender  here  to  Twainuin 
these  lights  was  statutory,  and  independent  of 
any  question  of  revenue  derived  from  the 
harbour.  He  was  in  a  different  position  from 
the  proprietor  in  the  Leven  case — Offleert  iff 
State  V.  Chriitie,  Feb.  2,  1864,  16  D.  464- 
against  whom  there  was  no  statute  pleadable. 
But  even  at  oommon  law  lights  were  in  a  dif- 
ferent position  from  repairs  of  harbonr  works. 
Lights  were  essential  to  safe  navigation,  and  to 
the  use  of  the  harbour  at  all. 

The  defender  replied  —  No  obligation  wu 
imposed  on  the  proprietor  by  the  Act  of 
1846.  The  provisions  of  the  Act  were  per- 
missive merely,  not  imperative.  The  Act 
said  merely,  "it  shall  be  lawful"  to  him,  not 
"  he  shall  be  bound."  Such  words  had  been 
decided  in  Kngland  not  to  intend  an  impeis- 
tive  obligation--i7ui»tM  v.  Th«  Bithop  qf  (h^ind, 
IbB.,  6  App.  Cases  214 — and  at  all  events,  if 
there  were  an  obligation  imposed  by  the  Act, 
the  fishermen  had  contracted  themselves  out  of 
their  right  to  exact  fulfilment  of  it  by  the  agree- 
ment of  1873. 

At  advising — 

LoBD  YoTWo  delivered  the  opinion  of  the 
Court  —  The   pnnneia  in   this  caaa  are  the 
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fiahermen  of  Boddam,  who  are  in  the  habit  of 
tuisg  the  harbour  of  Boddam,  and  vho  pey  har- 
bour dnes  for  sach  use,  whioh  dues  the  defender, 
the  ovner  of  the  harbonr,  lawfully  exacts.  This 
action,  which  was  raised  on  18th  December  1884, 
hti  deehuratory  and  petitory  condoaiona,  having 
for  their  object  the  enforcing  of  the  defender's 
daty,  as  owner  bf  the  harbonr,  to  light  it  properly, 
not  only  during  the  fishing  season,  bat  daring  the 
whole  year,  and  to  enforce  that  dnty  upon  him 
by  compelling  him  to  perform  it.  The  Lord 
Ordinary  has  dismissed  the  action  with  respect 
to  the  declaratory  oonclosions  and  the  second 
altematiTe  of  the  first  petitory  conclusion,  and 
has  assoilzied  the  defender  from  the  whole  of  the 
other  oonolusions  of  the  summons. 

The  defender  has  pleaded  before  us  that  he  is 
not  in  possession  of  funds  to  light  the  harbour ; 
and  he  has  also  pleaded  an  agreement,  dated  in 
the  year  1873,  with  certain  fishermen,  whereby 
they  undertook  the  duty  of  lighting  the  harbour 
to  tbeir  own  satisfaction,  certain  does  which  had 
theretofore  been  imposed  upon  them  being  at 
that  time  disoontinned. . 

I  may,  so  far  as  my  own  opinion  goes,  dispose 
of  that  agreement  at  onee  as  a  defence  by  saying 
that  I  thmk  it  affords  no  answer  to  this  action  at 
all  The  pursaers  are  not  parties  to  that  agree- 
ment  It  was  an  agreement  terminable  at  any 
time,  and,  so  far  as  I  see,  not  enforceable  by  the 
one  party  against  the  other,  bat  subsisting  only 
so  long  as  both  parties  were  pleased  to  act  upon 
it ;  and  those  who  did  act  upon  it,  from  1878  and 
for  some  time  thereafter,  explained  and  excused 
their  refusal  to  oontinne  to  do  so  by  alleging  that 
since  it  was  entered  into,  a  new  statute,  in  pur- 
soanoe  of  the  ProTisional  Order  referred  to  on 
this  record,  was  passed  in  1878,  by  which 
natters  were  pnt  on  another  footing  and  in- 
creased harbour  dues  authorised  and  exacted. 

Now,  theqoeation  for  as  to  consider  is,  whether 
the  owner  <^  a  harbour  is  boond  to  light  it  at 
night  ?  The  Lord  Ordinary  says,  in  the  note  to 
his  first  interlocutor,  that  he  "knows  of  uo 
tathority,  and  none  was  cited  to  him,  under  which 
the  proprietor  of  a  harbour  qua  proprietor  can 
at  common  law  be  compelled  to  exhibit  and 
maintain  at  his  own  expense  such  lights  as  are 
qMofled  in  the  flist  altematiTe  deoluatory  con- 
dasion."  Now, '  *at  his  own  expense"  may  mean 
one  of  two  thtegs.  It  may  mean  expense  be- 
yond the  harbonr  does  which  are  exacted  for  the 
time,  and  the  I^rd  Ordinary  may  be  very  right 
in  saying  that  a  harbour  proprietor — proprietor  of 
a  harbour  from  which  he  is  drawing  no  revenne, 
or  oosuflloient  rerenne — is  not  bound  to  maintain 
or  exhibit  lights  ont  of  his  own  private  parse  and 
irrespectiTe  altogether  of  does ;  in  that  sense  of 
the  expression  "  at  his  own  expense  "  I  do  not 
think  the  Iiord  Ordinary  has  erred.  I  express  no 
opinion,  at  all  events,  adverse  to  that  which  I 
uve  read  from  his  note. 

Bot  there  is  another  sense  in  which  it  might 
be  meant,  and  that  is  this— that  unless  he  has  a 
dear  rerenae  from  the  harbour,  as  a  property  or 
adventure  in  which  he  has  invested  money,  he  is 
not  bound  to  maintain  or  light  the  harbonr. 
Nov,  in  that  sense  I  cannot  agree  with  the 
opinion  which  has  been  expressed.  I  think  the 
oommon  law  is,  that  the  proprietor  of  a  harbour, 
who  exacts  harbour  dues — I  assume  always  law- 
fully— is  bound,  so  far  as  the  dues  will  go,  to 
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maintain  the  harbour,  and  that  the  lighting  of 
the  harbour  is  included  in  the  maintoiance  of 
it.  For  the  harbour  must  be  maintained  not 
only  during  the  day  but  daring  the  night  ^so 
and  in  order  to  the  maintenance  of  it  during  the 
night  lights  must  be  provided ;  and  if  there  is 
revenue  sufficient  for  that  purpose,  taken  along 
with  the  other  maintenance  of  the  harbour,  the 
proprietor  must  provide  that  maintenance  out  of 
the  dues,  although  the  harbonr  should  be  the 
most  unprofitable  property  in  the  world  as  an 
investment. 

Now,  without  dealing  nnnecessariiy  with  ques- 
tions of  a  general  nature  not  presented  by  the 
faets  of  the  particular  case,  I  have  observed  that 
the  harbour  here  is  a  harbonr  which  yields 
revenue,  and  very  considerable  revenue.  We 
were  not  informed  of  the  origin  of  the  harbour, 
and  it  is  unnecessary  to  the  decision  of  any  of 
the  questions  which  were  argued  before  us  that 
we  should  know  about  its  origin.  At  all  events, 
we  do  not  need  to  know  more  than  we  are  told 
by  the  statute  of  1845  and  the  subsequent  statute 
by  way  of  Provisional  Order,  or  following  upon 
the  Provisional  Order  of  1878.  Both  of  these 
statutes  aathorise  harbour  dues,  and  order  the 
harbour  to  be  maintained  and  upheld.  The 
statute  of  1846  contains  this  provision  about 
lights  in  the  67th  clause  of  it— "It  shall 
be  lawful  to  the  said  Earl "  (that  is,  the  Earl  of 
Aberdeen,  who  was  then  proprietor  of  the  har- 
bonr) **  to  contract  and  agree  with  any  person  to 
light  the  harbour  and  other  works  with  gas,  oil, 
or  otherwise,  and  to  supply  the  harbour  with 
other  works,  and  with  water  for  the  use  of  the 
shipping  resorting  thereto."  Section  62  enacts 
that  "it  shall  he  lawful  for  the  said  Earl 
to  erect  beacons  for  the  guidance  of  vessels, 
of  such  character,  and  to  1^  exhibited  in  snob 
mode,  and  to  lay  down  such  buoys,  of  such  de- 
scription and  in  such  situation  within  the  limits 
of  the  said  harbonr,  as  shall  from  time  to  time 
be  prescribed  by  the  Oommissioners  of  Northern 
Lighthouses  in  writing,  signified  under  the  hand 
of  their  secretary  for  the  time  being." 

The  section  which  follows  section  -  6S  deals 
with  the  alterations  of  the  lights,  and  it  is  in 
these  terms  — "  And  be  it  enacted  that  it 
shall  not  be  lawful  for  the  said  Earl  to  exhibit  or 
alter,  or  to  permit  to  be  exhibited  or  altered,  any 
light,  beacon,  or  sea-mark,  without  the  sanction 
in  writing  of  the  Oommissioners  of  Northern 
Lighthouses,  signified  under  the  hand  of  their 
secretary,  fiirst  having  been  obtained  in  that 
behalf,  and  if  any  such  light,  beacon,  or  sea- 
mark shall  be  exhibited  or  Stored,  with  such 
sanction  as  aforesaid,  the  same  shall  be  of  such 
power,  description,  and  character,  and  shall  be 
from  time  to  time  discontinued  or  altered,  as  the 
Commissioners  of  Northern  Lighthouses  shall 
from  time  to  time  direct  by  new  notice  to  the 
said  Earl." 

Then  the  Provisional  Order  of  1878,  which,  I  re- 
peat, is  statutory — it  is  confirmed  by  a  statute — 
provides  by  the  36th  section  that  "after  completion 
or  permanent  discontinuance  or  abandonment  of 
the  works  authorised  by  this  order,  the  undertakers 
shall,  at  the  outer  extremity  of  the  works,  or  the 
completed  portion  thereof,  exhibit  from  sunset  to 
sunrise  bu(^  light  or  lights,  if  any,  as  shall  from 
time  to  time  be  directed  by  the  Oomnussioners 
of  Northern  Lighthouses,  and  shall  apply  to  those 
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OommiBsioiierB  for  directions  aa  to  lighting,  and 
the  nndertikers  shall  be  liable  to  a  penalty  not 
ezoeeding  £10  for  every  calendar  month  dnring 
which  they  omit  so  to  apply." 

I  refer  to  these  clanses  only  to  nhow  that  the 
Legislatore,  both  in  1845  and  in  1878,  oontem- 
pliSed  that  the  harbonr  shonld  be  lighted— the 
harboar  owner  being  antborised  to  levy  very 
considerable  dues.  I  do  not  ooonpy  yonr  Lord- 
ship's time  by  referring  to  the  amonnts  of  these 
does  which  he  was  authorised  to  levy  by  the  Act 
of  1846.  We  have  in  the  print  a  table  showing 
the  revenue  which  the  harbour  yields  under 
the  Act  of  1878,  and  there  we  have  the  income 
from  the  harbonr  dues :  for  the  year  1882, 
de468,  14s.  Id.  ;  for  the  year  1883,  £363, 
2s.  6d. ;  for  the  year  1884,  £446,  4b.  2d. 
ThoB  in  the  year  immediately  preceding  the  date 
of  this  action,  the  summons  of  which  was  sig- 
neted  in  December  1884,  the  income  from  dues 
is  stated  at  £446,  4b.  2d.  Now,  the  proprietor 
did  expend  a  sum  npon  the  maintenance,  repair, 
improvement,  management,  and  regulation  of  the 
old  harbour  in  1884.  The  sum  he  so  expended 
was  £118,  lOs.  That  left  a  balance  of  revenue 
of  £327,  14b.  2d.  Now,  that  is  the  revenue  of  the 
harbour  after  deducting  the  £118, 10s.,  or  rather 
after  applying  that  amount— for  "applying"  is 
the  more  correct  expression — to  the  maintenance 
of  the  harbour  other  than  the  lighting  of  it. 

But  this  harbour  does  not  appear  to  be  a  good 
property,  for  it  seems,  according  to  the  table 
which  I  have  already  mentioned,  that  it  is  kept 
np  by  the  defenders  at  very  considerable  expense 
and  loss.  There  is  the  interest  on  money,  which 
was  borrowed  under  the  Act  of  184.5,  amounting 
to  the  snm  of  £233.  Money  was  expended  npon 
the  harbonr  under  that  Act,  and  the  inlerest  upon 
the  money  so  expended  comes  to  that  sum.  In 
addition  to  that  there  is  the  interest  on  £8995, 
lis.  8d. ,  expended  on  new  works  under  the  order 
of  1878,  at  6  per  cent.— £449,  15s.  6d.  There  is 
thus  evidently  a  loss  upon  the  year  of  £292.  The 
harbour,  therefore,  was  a  very  bad  investment. 
Deducting  the  income  available  for  new  works 
received  in  the  year  1884  from  the  interest  upon 
these  works,  namely,  £449,  ISs.  6d.,  leaves  a  loes 
for  that  year  of  £355.  Therefore  the  proprietor 
has  no  clear  revenue  in  his  hands.  The  common 
law,  however,  does  not  suggest  the  notion  that 
the  owner  of  a  harbonr  must  have  a  clear  revenue 
before  he  is  to  maintain  it.  He  is  bound  to  main- 
tain it,  and  must  make  it  an  available  harbonr  to 
the  extent  that  the  dues  wUl  go,  although  he 
shonld  have  no  retnm  for  his  money  at  all, 
whether  he  had  to  borrow  that  money  or  not.  I 
shonld  say  that  that  was  a  clear  enough  proposi- 
tion according  to  the  common  law.  But  the  pur- 
Buera  do  not  need  to  inquire  into  the  state  of  the 
oommon  law  upon  that  subject  at  all,  for  here 
we  have  statute  law,  by  which  I  mean  that  we 
have  the  statute  confirming  the  Provigional  Older 
of  1878,  which  by  a  clause  not  referred  to  on 
the  record,  and  which  was  only  discovered,  I 
think,  by  one  of  ourselves  in  the  course  of  the 
discnssion,  namely  clause  26th,  authorises  the 
application  of  the  revenue  which  the  defender  is 
empowered  to  levy;  and  it  also  prescribes  the 
order  of  the  application.  What  it  enacts  is  this — 
"That  the  rates  received  under  this  Order,  or, 
aa  the  eaae  may  be,  the  rents  received  for  the 
leases  thereof  "  (ahowing  that  he  might  have  let 


it)  "if  the  same  are  leased,  shall  be  applicable 
t<a  the  purposes  and  in  the  order  following,  and 
not  otherwise."  Now  what  is  the  first.  "The 
revenue  shall  be  applied  in  paying  the  expenses 
of  the  maintenance,  repairs,  improvement,  man- 
agement, and  regulation  of  the  existing  harbour 
and  the  existing  works  thereof." 

That  is  conclusive  as  to  the  order  in  whicl)  the 
money  is  to  be  applied.  The  income  is  to  be 
applicable  to  tfaat  in  the  first  instance  before  a 
penny  of  the  money  is  taken  for  any  other  pnr- 
Xwse  whatever ;  and  that  is  exactly  according  to 
the  rule  of  the  common  law  as  I  have  understood 
it — in  accordance  with  what  the  oommon  law,  in 
the  absence  of  any  statutory  enactment,  enforced 
upon  the  subject.  The  second  item  in  the  order 
of  the  application  is  paying  the  interest  "hereto- 
fore accrued  or  hereafter  to  accrue  "  on  money 
borrowed  before  the  Act  passed  confirming  the 
Order,  on  the  security  of  the  harbour  of  Boddam, 
and  of  the  rates  and  dnea  authorised  by  the  Act 
of  1846.  The  third  item  is  the  paying  of  the 
costs  incurred  in  connection  with  the  preparation 
of  this  Order ;  the  fourth  is  in  payment  of  the 
expenses  of  the  maintenance,  repair,  improve- 
ment, and  management,  and  regulation  of  the 
works  authorised  by  this  Order;  the  fifth  ia  in 
paying,  when  required,  the  principal  sum  of  the 
money  borrowed  as  aforesaid  ;  the  sixth  ia  in 
paying  the  interest  accruing  on  any  money  bor- 
rowed under  this  Order,  "fiiis  ia  the  aix^  pur- 
pose, be  it  observed ;  and  therefore  it  would  be 
quite  illegitimate  under  this  statute,  as  it  would, 
in  my  opinion,  be  at  oommon  law,  to  deduct  the 
interest  of  the  borrowed  money  from  the  harbour 
dues,  and  then  say  there  was  nothing  remaining 
in  the  hands  of  the  proprietors  of  the  harbour  to 
maintain  it  or  to  light  it.  If  the  income  of  the 
harbour  will  not  maintain  it  and  pay  that  interest, 
it  is  a  bad  investment,  and  that  is  all  that  can  be 
said ;  but  if  the  harbour  dues  are  exacted,  they 
must  all  be  applied  in  the  first  instance  in 
maintaining  it,  and,  I  repeat,  maintaining  it  as 
an  available  harbour  at  night  aa  well  as  during 
the  day.  If  it  is  to  be  maintained  as  such,  then 
it  is  essential  that  lights  should  be  provid^  and 
maintained.  I  suggested  in  the  course  of  the 
argument,  and  on  consideration  I  adhere  to  it,  aa 
illustrative  of  the  law  upon  the  subject,  that  it 
would  not  signify  whether  the  owner  of  the 
property  applied  his  own  money  or  money  which 
he  had  borrowed  to  provide  the  harbour  works 
under  the  order  of  1878—1  mean  the  £8995.  I 
say  it  is  no  matter  whether  it  is  his  own  money 
which  he  so  applies,  money,  it  may  be,  taken  out 
of  another  investment,  or  money  which  he  bor- 
rows from  creditors  at  a  certain  rate  of  interest. 
Nor  does  it  signify  to  his  legal  duties  and  obli- 
gations that  the  expenditure  had  been  made  by 
a  preceding  proprietor,  from  whom  he  had  pnr- 
ohased  the  works.  It  is  simply  a  bad  investment, 
whether  he  has  applied  his  own  money  in  mnUng 
these  works,  or  borrowed  money  for  the  purpose, 
or  paid  a  preceding  proprietor,  who  had  himself 
expended  the  money,  a  price  for  which  he  had 
no  return  from  the  harbonr  dues  —  there  being 
nothing  for  him  after  the  expense  of  maintenanoe. 
The  common  law  and  the  statute  law  which 
governs  the  present  case  is,  Uiat  if  there  is 
revenue  from  the  harboar  dues,  this  must  be 
applied  nntil  the  dnea  are  exhausted,  if  necessary, 
in  the  proper  maintenaaoe  ot  the  harbour  for  the 
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nae  of  those  from  \rhom  the  dues  are  leried, 
although  there  shoald  be  nothing  left  to  pay 
interest— an  inirnfflolent  som,  or  nothing  at  all  to 
pay  interest. 

I  am  therefore  of  opinion  that  there  is  here 
in  point  of  fact  a  harbour,  vith  a  revenne  in  the 
hands  of  the  defender  as  the  owner  of  the  harbour, 
aTailable  for  the  parpose  of  maintaining  that 
harbonr,  and  that  the  proyiding  of  lights  is  in- 
olnded  in  the  maintenance  of  the  harbonr, — the 
harbour  not  being,  in  the  absence  of  anoh  lights, 
aTailable  as  a  harbonr  at  night. 

It  appears  that  the  Commissioners  of  Northern 
Iiighthooses  approved  and  ordered  the  oontinn- 
anoe  of  the  fonr  existing  leading  lights,  and  I 
apprehend,  therefore,  that  these  are  proper 
lights.  Bat  I  shoald  not  propose  to  year  Iiord- 
ships  that  we  should  at  present  conolasively 
detenmine  what  lights  are  to  be  provided  and 
maintained.  Indeed,  it  is  a  matter  subject  to 
change,  for  the  Oommissioners  of  Northern 
Idg^thooses  hare  authority  conferred  upon  them 
by  statute  in  that  matter.  Under  that  authority 
they  might  interfere  at  any  time  to  order  an 
■Iteration  on  the  position  or  order  of  those  lights, 
and  I  therefore  think  that  we  cannot  with  pro- 
priety or  safety,  or  nsefuliy  to  the  parties,  do 
more  at  present  than  declare  the  general  obliga- 
tion which  is  npon  the  defender  as  the  owner  of 
the  harbonr.  It  is  evident  that  the  wording  of 
the  declarator  wonld  require  oonsideration  ;  but 
his  obligatioD,  in  a  general  way,  is  to  provide 
and  maintain  at  all  proper  times  suitable  harbonr 
liriits  at  his  own  expense.  I  think  it  is  a  some- 
what unfortunate  expTession  that  occurs  in  the 
eoneluaions  of  the  summons,  and  it  is  noticed  by 
the  Lord  Ordinary.  I  mean  the  expression,  "  at 
his  own  expense  ; "  but  I  think  it  must  have  been 
intended  to  mean  oat  of  the  revenue  which  he 
derives  from  the  harbour,  although  there  shoald 
be  no  snzplas  left  to  pay  interest,  or  to  serve  any 
personal  parposes  of  his  own.  That  is  simply 
saying,  in  other  words,  "  although  there  may  not 
be  anything  to  recoup  him  for  his  advances,  or 
to  keep  him  free  from  the  payment  of  interest,  for 
i^ch  he  is  otherwise  liable."  But  in  the  sense 
that  he  is  boond  to  apply  these  dues  —  the 
revenue  of  the  harbonr — so  far  as  they  will  go,  to 
the  maintenance  of  the  harbour,  including  the 
pcoviaion  of  lights,  there  is  no  doubt  about  his 
obligation.  Be  is  bound  to  provide  and  uphold, 
at  all  proper  times,  suitable  lights,  in  order  that 
this  harbour  may  be  made  avaihible  by  those 
who  pay  the  dues  which  he  exacts.  I  think  the 
parsuers  are  entitled  to  declarator  to  that  effect — 
I  think  declarator  to  that  effect  would  be  sufficient 
for  the  parpose. 

That  is  tite  opinion  at  which  I  have  arrived 
after  fall  consideration  of  the  record,  evidence, 
stetotes,  and  the  Provisional  Order. 

The  Court  pronounced  this  judgment  :— 
"The  Lords  having  heard  counsel  for  the 
parties  on  the  reclaiming-note  for  the  defen- 
der against  Lord  Trayner's  interlocutor  of 
14tb  July  last,  Becal  the  said  interlocutor 
and  the  interlocutor  of  hia  Lordship  of  12tb 
Ifaroh  preceding :  Find  and  declare  that  the 
defender  as  proprietor  of  the  harbour  of 
1*««V»«"'  is  bound  out  of  the  revenue  of  the 
harbonr  to  provide  and  maintain,  at  all 
proper  times,  soitable  lights  for  the  harbour; 


and  deoem ;  and  quoad  tUtra  continue  the 
cause :  Find  the  defender  liable  to  the 
pursuers  in  expenses  to  this  date,"  See. 

Counsel  for  Pursuers  (Eeclaimers)  —  Comrie 
Thomson — Low.    Agent— Alex.  Morison,  S.8.C. 

Counsel  for  Defender  (Bespondent)— Pearson 
— Dickson.  Agents — Hamilton,  Einnear,  &  Beat- 
son,  W.S. 


Wedtieadai/,  December  16. 
FIRST    DIVISION. 

WILSON  (tlQUIDATOB  OF  THE  NORTH 
BRITISH  LACTINA  HANUFACTURINQ  COH- 
PANT,  LIHITBD),  PETITIONER. 

Proeett—Gertifieate  by  Apprentice*  of  Enrolled 
Law-Agent — Citation  Amendment  (Scotland) 
Act  1882  (45  and  46  Viet.  cap.  77,  sea.  3  and  4). 
In  a  note  by  the  liquidator  in  the  winding- 
up  of  the  North  British  Lactina  Manufactur- 
ing Company,  Limited,  the  certificate  of 
intimation  bore  that  the  intimation  had 
been  made  to  the  parties  named  in  the 
interlocutor  of  Court  by  two  apprentices 
to  a  writer  in  Glasgow,  by  posting,  on 
certain  dates  named,  in  the  Glasgow  Post 
Office,  a  print  of  the  note  with  a  copy 
of  the  interlocutor  endorsed  thereon,  in 
registered  letters,  and  the  certificate  was 
signed  by  the  apprentices.  The  Court,  on 
their  attention  being  directed  to  this  fact  by 
the  Clerk  of  Court  when  the  petitioner 
appeared  to  move  in  the  Single  Bills  that  the 
prayer  of  the  note  shoald  be  granted,  de- 
clined to  sustain  an  intimation  so  signed  as 
complying  with  the  3d  and  4th  sections  of 
the  Citation  Amendment  (Scotland)  Act  1882. 
Counsel  for  Petitioner — Lang.     Agents — W.  & 

3.  Bnmess,  W.S. 


Wednesday,  December  16. 

SECOND    DIVISION. 

[Sheriff  of  Lanarkshire. 
ANDERSON  V.  BLACKWOOD. 

Bepariition — Carriage — Man  Run  Over  in  Street 
—Duty  of  Driven. 

A  man  walking  in  daylight  on  the  carriage- 
way of  a  street  was  knocked  down  by  a  van 
which  came  up  from  behind.     Held  that  the 
owner  of  the  van  was  liable  in  damages,  be- 
cause it  was  the  driver's  duty  to  avoid  knock- 
ing the  man  down  either  by  palling  up  or 
changing  his  course,  and  it  was  no  defence 
that  he  called  out  to  warn  him  to  get  out  of 
the  way. 
This  action  was  raised  by  Thomas  Anderson, 
miner,  against  John  Blackwood,  farmer,  for  re- 
paration  for  personal  injuries  sustained  by  the 
pursuer  by  being  knocked  down  in  Bank  Street, 
CkMttbridge,  by  a  van  driven  by  the  defender's 
servant.     When  the  accident  occurred  the  pnr- 
auer  was  walking  in  the  roadway  a  few  feet  from 
the  pavement.    The  van  came  up  behind  him 


uiyiii^KU  uy 


ioogle 


228 


The  Scottish  Law  Beporter.—Vol  XXIII. 


fAodtneii  T.  Blackwood 
I.        Doc  16,  US6. 


and  straok  him  with  the  step  on  the  right  thigh, 
and  on  the  right  shoalder  with  the  wheel,  and 
knocked  him  down,  causing  bodily  injury.  The 
driver  was  in  the  act  of  pulling  np  when  the  van 
came  in  contact  with  the  man,  and  the  Tan  did 
not  pass  over  him.  The  evidence  conflicted  as 
to  the  pace  at  which  the  van  was  being  driven, 
and  as  to  whether  the  driver  called  ont  to  warn 
the  man  before  the  van  stmok  him.  The  time 
of  day  was  in  the  forenoon. 

The  SheriS-Sabstitnte  (Bibhix)  assoilzied  the 
defender,  and  the  Sheiifl  (Olaxx)  on  appeal  ad- 
hered. 

The  pnrsner  appealed  to  the  Oonrt  of  Session. 

The  following  oases  were  cited  at  the  debate — 
Clark  V.  Petrie,  Jmie  19,  1879,  6  E.  1076; 
Qrant  v.  Olasgow  Dairy  Co.,  December  1, 1881, 
9  B.  182. 

A.t  advising — 

LoBD  TouNa— This  is  an  action  of  damages, 
the  poisner  alleging  as  his  gronnd  of  action  that 
he  was  run  over  and  severely  injured  by  a  van 
belonging  to  the  defender  and  in  charge  of  his 
servant,  and  that  this  was  owing  to  the  fault  of 
the  defender's  servant,  for  whom  he  is  admittedly 
responsible  if  he  was  in  fault.  The  Sheriff- 
Snbstitnte  and  Sheriff  have  assoilzied  the  de- 
fender on  the  ground  that  the  van-driver  was 
not  in  fault,  the  immediate  view  apparently  of  the 
former  being  that  it  is  proved  that  he  called  out, 
and  not  proved  that  he  was  driving  furiously  or 
too  fast,  or  indeed  at  any  other  than  a  moderate 
pace.  The  evidence  was  fully  brought  before 
the  Court  in  the  argument,  and  was  fully  com- 
mented on,  although  the  appellant,  being  a  poor 
man,  the  Oourt  indulged  him  by  dispensing 
with  printing.  Since  the  debate  I  have  read  the 
whole  proof  carefully  and  continuonsly,  and  I 
have  come  to  the  result  that  the  driver  was  in 
fault.  There  is  conflicting  evidence  as  to  the 
pace,  and  also  as  to  whether  the  driver  called 
oat  to  the  appellant,  who  was  certainly  knocked 
down.  I  think  the  pursuer's  witnesses  say  that 
the  pace  was  faster  than  it  really  was,  and  that 
the  defender's  witnesses  say  that  it  was  slower 
than  it  really  was.  My  opinion  is  not  founded 
on  the  pace.  The  driver  was  going  at  such  a 
pace  that  he  could  without  difficulty  have  puUed 
np  in  time ;  if  not,  that  itself  would  have  been 
fault.  The  appellant  was  walking  along  the  road 
where  he  was  entitled  to  be,  and  he  was  knocked 
down  and  hurt.  The  driver  was  not  entitled  to 
knock  him  down  ;  it  was  his  duty  to  avoid  him. 
He  oonld  quite  well  have  done  so  ;  and  that  he 
could,  but  did  not,  seems  to  have  been  because 
he  thought  that  the  man  must  get  out  of  his  way. 
There  is  prima  facie  fault  leading  to  liability  if 
a  driver  of  a  carriage  so  knocks  up  against  a  pas- 
senger. It  is  his  duty  to  be  able  to  pull  up,  and 
to  do  it,  and  not  just  to  run  ever  one  who  even 
from  stupidity  does  not  get  out  of  the  way.  A 
man  may  stupidly  get  into  the  way  of  a  carriage. 
I  express  no  opinion  on  such  a  case  as  that,  for 
each  case  of  that  kind  must  be  judged  by  its  own 
dronmstanoes,  and  it  may  be  that  a  driver, 
having  a  dear  road  before  him,  may  cotmt  on  an 
intelligent  and  even  an  unintelligent  being  not 
getting  in  before  his  horse,  and  might  not  be 
responsible  for  his  doing  so.  But  here  the  man 
WW  walking  steadily  along  the  road,  and  the  van 


came  np  behind  him  and  knocked  him  down. 
And  my  verdict  is  that  the  driver  was  to  blame 
for  not  pulling  up  or  turning  to  a  side,  bnt  going 
straight  on,  leaving  it  to  the  appellant  to  get  ont 
of  the  way  or  take  the  consequences.  I  think 
we  should  recal  the  judgment,  and  find  that  the 
pursuer  was  knocked  down  and  injured  by  the 
fault  of  the  defender's  servant,  for  whom  he  is  r«- 
sponsible.  The  Sheriff-Snbstitnte  has  given  his 
opinion  on  the  amount  of  damages,  if  any, 
which  ought  to  be  awarded,  and  he  fixed  £26 — 
£10  for  loss  of  wages  and  £15  for  medical  ex- 
penses and  loiatium.  Nothing  was  said  against 
that,  and  I  propose  that  we  should  allow  that 
sum. 

The  LoBD  Ju8naE-Ci.EBX,  Lobd  ObaiobiiiIi, 
and  LoBD  BnTHzsruBD  Oianx  cononrred. 

The  Court  found  that  the  pnrsner  was  knocked 
down  and  injured  by  the  fault  of  defender's 
servant,  for  which  he  was  responsible,  and 
awarded  £25  damages. 

Counsel  fOr  Pursuer  (Appellant) — Chiabolm. 
Agent— W.  J.  CuUen,  W.8. 

Counsel  for  Defender  (Bespondent) — Uonereiff 
— Maoonoohie.  Agents — Maconoohie  ft  Hare, 
W.8. 


Wedtieidaif,  December  16. 

FIRST  DIVISION. 

[Lord  Trayner,  Ordinary. 
NEWLAND8  V.  M'KINLAr. 

Proof—  Loan  —  Writ  —  Reference    to    Oath 

Intrintie  or  Extrintie. 

In  an  action  for  payment  of  the  balance  of 
an  account  one  of  the  entries  in  the  aceonat 
sued  upon  was  a  cash  advance  of  £300.    The 
pnrsner  recovered  from  the  defender,  under 
a  diligence  against  havers^  a  cash-book  kept 
by  him  while  manager  of  his  father's  busi- 
ness (to  which  he  had  succeeded  at  the  data 
of  the  action),  containing  this  entry,  "  18th 
July  1874.    To  Alexander   M'Kinlay,  per 
W.  H.  B.,  £800."  The  pursuer  then  referred 
the  constitntion  of  the  debt  of  £300  to  Uie 
defender's  oath.     The  defender  deponed  that 
the  entry  in  the  cash-book  was  made  for  the 
purpose  of  recording  the  receipt  by  him  of 
£300  from  Newlands,  the  pursuer,  on  that 
day,  and  that  the  original  entry  had  been 
' '  per  W.  N. "  over  which  he  had  snperindnced 
the   letters    "W.    H.    R"    The    defender 
further  deponed  that  the  money  had   been 
repaid.   Iletd  (1)  that  the  debt  had  not  been 
proved  teripto;  (2)  that  the  qualifloation  of 
repayment  was  intrinsio  of  the  defender's 
oath.     Defender  attoiUiei. 
This  was  an  action  at  the  instance  of  William 
Newlands,  honedealer,  Watson  Street,  Glasgow, 
against  Alexander  M'Kinlay,  horsedealer,  Iiondoa 
Street,  Glasgow,  for  payment  of  £1968,  7s.  6d. 
as  the  balance  due  upon  an  aooonnt  for  hoisee 
sold  and  delivered,  and  for  cash  advanced  by  the 
pursuer  to  the  defender,  commencing  Ist  Janu- 
ary 1872  and  ending  28th  November  1881.    The 
action  was  raised  on  6th  November  1884. 
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The  defender  avened  that  there  was  no  trans- 
aetion  ontatanding  between  the  parties  entered 
into  in  or  sabsaqtient  to  NoTember  1881, 

He  pleaded — "(2)  The  last  item  in  the  ponmer'a 
acooont  being  fiotitions,  and  inserted  merely  in 
order  to  erade  presoription,  the  aooonnt  sued  for, 
so  far  as  bearing  to  be  for  the  price  of  horses,  is 
prescribed.  (3)  So  far  as  the  acooant  sned  for 
is  composed  of  alleged  cash  advanoes,  it  can  only 
be  proyed  by  the  defender's  writ  or  oath." 

The  only  question  of  importance  in  the  case 
related  to  the  following  entry  in  the  acooont 
sued  for; — 
"1874. 

"  July  13.  Oash  lent  yon  at  the  bank  .  £300." 

A  proof  having  been  allowed,  the  pnrsner 
obtained  a  diligence  against  havers  for  the  recor- 
ery  of  certain  books,  onder  which  the  defender 
was  examined  with  regard  to  this  entry  in  one  of 
his  cash-books  onder  date  13th  July  1874 : — 

"1874. 
"Jnly  13.  ToAlex.M'Kinlay,  per  W.H.  B.  £300." 

The  defender  was  then  t^ed — ' '  Does  not  that 
refer  to  the  entry  in  the  account  sued  for,  under 
date  July  18,  1874,  for  £300  ?  Depones,  I  don't 
consider  that  it  does." 

Having  obtained  the  defender's  business  books, 
including  the  cash-book  in  which  the  above  entry 
was  made,  the  pursuer  declared  his  proof  by  writ 
dosed. 

On  and  June  1886  the  Lord  Ordinary  (Tsit- 
hxb)  pronounced  this  interlocutor: — "In  respect 
it  is  admitted  by  the  pursuer  that  the  last  item 
of  the  account  sued  for,  dated  28th  November 
1881,  is  not  now  due,  but  was  paid  and  dis- 
charged as  of  that  date, — Sustains  the  second 
plea-in-law  for  the  defender  ;  and  having  con- 
sidered the  cause  with  the  proof  addnced,  finds 
that  the  pursuer  has  failed  to  prove  by  the 
writ  of  the  defender  the  constitution  and  rest- 
ing-owing  of  the  debt  sued  for." 

The  counsel  for  the  pursuer  then  lodged  a 
minute  of  reference  to  the  defender's  oath, 
in  which  he  stated  that  he  maintained  "that 
the  constitution  of  the  debt  sued  for  is  proved 
by  the  defender's  writ,  to  the  extent  of  the 
items  specified  in  the  schedule" — that  is  to 
say,  all  the  items  in  the  account  other  than 
the  £300  above  mentioned  —  and  that  ' '  the 
pursuer  referred  to  the  defender's  oath  the 
constitation  of  the  remainder  of  the  debt 
sued  for  \i.e.,  the  £300],  and  also  the  resting- 
owing  of  the  debt  sued  for,  so  far  as  con- 
sisting of  the  price  of  horses  and  other  goods." 

The  Lord  Ordinary  on  3rd  June  sustained  the 
minute  of  reference  in  so  far  as  the  same  was 
a  reference  to  the  defender's  oath. 

Under  this  reference  to  his  oath  the  defender 
deponed  with  regard  to  the  entry  of  £300:  — 
"  In  the  acooant  sned  on,  onder  date  13th  July 
1874,  there  is  an  entry  of  oash  lent  me  at  the 
bank — £300.  -  (Shewn  No.  6)— That  is  my  cash- 
book.  On  p.  288,  onder  date  18th  Jnly,  there  is 
an  entry,  'To  Alexander  M'Einlay,  £800.'  That 
entry  is  in  my  handwriting.  It  records  the  receipt 
of  money.  Following  the  words 'To  Alexander 
M'Kinlay,'  there  is  written  'per  W.  N.,'  bot 
over  the  'W.  N.'  there  is  superinduced  'W. 
H.  K.'  That  Boperinduotion  was  made  by  me. 
I  originally  wrote  there  'per  W.  N.,'  meaning 
I  bad  got  £300  from  Mr  NewU^ids,  which  I  paid 
baok  to  him.    That  entry  was  a  private  memor- 


andom.  The  book  was  not  my  own  at  th«  timei 
The  entry  'To  Alexander  M'Kinlay,  per  W.  N., 
£800,'  was  written  by  me  to  record  the  fact  that 
I  had  received  that  sum  from  Mr  Newlands,  and 
which  I  repaid  him.  I  was  examined  as  a  haver 
before  Professor  Berry,  at  Olasgow,  on  the  18th 
of  May  last.  My  attention  was  then  directed  to 
that  entry  in  the  cash-book  of  £300,  and  I  was 
asked— 'Does  not  that  entry  refer  to  the  entry 
of  £800  in  the  acooont  sued  for,  under  date  18th 
July  1874,'  to  which  I  deponed,  '  I  do  not  con- 
sider that  it  does.'  (Q)  Then  on  the  18th  of 
May  you  did  not  consider  that  that  entry  referred 
to  the  £300  given  to  you  by  Mr  Newlands?  (A) 
I  did  not,  because  I  repaid  the  money  long  ago  ; 
I  got  that  in  my  private  capacity,  and  paid  it  back 
again.  (Q)  Did  you  or  did  yon  not,  on  the  18th 
of  May,  consider  that  that  entry  related  to  the 
£300  received  by  you  from  Mr  Newlands  ?  (A) 
I  did  not  consider  it  had  anything  to  do  with  the 
matter  at  all,  because  I  had  repaid  the  money. 
I  knew  that  Newlands  in  the  account  sned  for 
was  debiting  me  with  £300  lent  to  me  upon  18th 
Joly  1874.  I  now  depone  that  the  entry  in  the 
cash-book  was  put  in  for  the  purpose  of  record- 
ing the  receipt  by  me  of  £300  from  Mr  Newlands 
on  that  day.  (Q)  With  that  knowledge,  how 
did  you  say  on  the  18th  of  May  that  you  did 
not  consider  that  the  entry  in  the  cash-book  re- 
ferred to  the  entry  in  the  account  sned  for  under 
date  18th  July  1874,  for  £300  ?  (A)  My  explana- 
tion is  this,  that  I  got  the  money,  and  repaid  it 
years  ago.  Thatisthe  only  explanation  I  cangive." 
With  regard  to  the  statement  that  the  cash-book 
was  not  the  defender's  own  at  the  time  the  entry 
of  £300  was  made,  it  was  explained  that  the 
business  at  that  time  belonged  to  the  defender's 
father,  and  that  the  defender  was  his  father's 
manager,  but  no  question  was  raised  as  to  the 
defender's  liability  for  the  bosiness  debts  as  he 
succeeded  to  his  father. 

On  16th  June  Uie  Lord  Ordinary  (TBAZtiXB) 
found  that  the  defender's  oath  was  negative  of 
the  reference,  and  assoilzied  the  defender  from 
the  conclusions  of  the  summons. 

"  Opinion. — Thepartiesin  this  case  were  allowed 
a  proof  in  common  form,  but  on  2d  June,  before 
the  proof  proceeded,  the  pursuer  admitted  that 
the  last  item  of  the  account  sued  for  had  been 
discharged  as  of  its  own  date,  and  that  the 
defender's  plea  of  presoription  fell  to  be  sus- 
tained. The  pursuer  thereupon  called  the  de- 
tender  as  a  haver,  and  having  obtained  nnderhis 
call  the  defender's  business  books,  he  declared 
his  proof  by  writ  closed.  The  pursuer  was 
invited  to  show  how  the  books  produced  by  the 
defender  proved  either  the  constitution  or  resting- 
owing  of  the  sum  sued  for,  but  his  counsel  did 
not  offer  any  observation  whatever  on  the  books 
or  entries  therein.  I  therefore  pronounced  the 
interlocutor  of  2d  June,  finding  that  the  pursuer 
had  failed  to  prove  his  case  by  the  writ  of  the 
defender. 

"  The  pnrsoer  then  lodged  the  minute  of  refer- 
ence to  the  defender's  oath,  under  which  the  de- 
fender appeared  and  emitted  the  deposition.  The 
counsel  for  the  pursuer  admitted  that  the  oath  was 
negative  of  the  reference  except  as  regards  the 
one  item  of  the  account  sued  for,  dated  13th 
July  1874,  which  runs  thus — 'Cash  lent  you  at 
the  bank,  £800.'  As  to  this  item  the  pursuer 
oontonds  that  he  has,  by  the  defender's  oath, 
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proved  the  oonatitntion  of  the  debt,  «nd  that  as 
the  defender  has  not  produced  any  discharge  for 
that  debt,  he  (the  parsuer)  is  entitled  to  decree 
for  £300.  The  defender  nnder  his  deposition 
ndmits  that  he  got  £300  in  loan,  bat  adds  that  he 
repaid  it.  The  parsuer  maintains  that  he  is 
entitled  to  take  the  defender's  admission  of  debt, 
and  to  disregard  the  qaalification  of  repayment, 
in  respect  that  while  he  referred  the  constitution 
of  that  debt  to  the  defender's  oath,  he  did  not 
refer  the  question  of  resting-owing,  I  am  of  a 
different  opinion.  The  pursuer  has  not  proyed 
the  oonstttntion  of  the  debt  in  question  by  the 
writ  of  the  defender.  If,  therefore,  he  disre- 
garded the  defender's  oath,  there  being  no  proof 
of  the  debt  at  all,  the  defender  would  be  assoil- 
zied. On  the  other  hand,  if  the  pursuer  relies  on 
the  defender's  oath,  he  must  take  it  as  it  was 
given.  I  regard  the  qualification  that  the  loan 
was  repaid  as  an  intrinsio  qualification.  The 
debt  was  not  constituted  by  any  writing,  and  did 
not  therefore  need  any  written  discharge." 

The  defender  reclaimed,  and  argued  on  the 
question  of  the  £800 — (1)  The  debt  was  proved 
leripto.  It  was  not  essential  that  there  should 
be  an  obligatory  writing.  There  was  here  a 
writing  nnder  the  defender's  hand  which  neces- 
sarily imported  the  receipt  of  money  on  loan.  It 
was  no  doubt  necessary  to  have  an  explanation 
of  the  entry  "per  W.  N.,"bat  that  was  explained 
l^  the  defender's  oath,  and  there  was  no  objection 
to  getting  at  the  defender's  writ  through  his 
otXiu—Frcuer-f.Brxiee,  Nov.  26, 1867,  20  D.  116; 
Dickson  on  Evid.,  sec.  1183.  (2)  There  had  only 
been  a  reference  to  oath  of  the  constitution  of 
the  debt  of  £300,  and  the  defender's  oath  was 
affirmative  of  that.  The  qnalifioation  of  payment 
was  extrinsic— Ersk.  iv.  2,  11.  It  could  not  be 
intrinsic,  because  the  question  of  resting-owing 
was  not  referred.  Therefore  the  constitution  of 
the  debt  was  proved,  and  the  defender  had  not 
proved  payment — NedtmUhy.  BovDtr,  M.  12,621 ; 
Puneyamu  v.  Ounningham,  M.  12,623;  Ccm- 
brough  V.  Jtobtrtton,  July  18,  1879,  6  R.  1301 ; 
Ooteper  v.  MarthaU,  Nov.  28,  1877,  5  K.  258 ; 
Thornton  v.  Dunean,  July  10,  1855,  17  D.  1081 ; 
Knox  V.  M'Cmd,  Nov.  8,  1861,  24  0.  16. 

The  defender  replied  —  (1)  There  was  no 
proof  of  the  debt  teripto.  The  so-oalled  writ  did 
not  ooonr  in  a  book  which  recorded  transactions 
between  the  pursaer  and  defender,  but  in  a  cash- 
book  or  cash-journal  which  was  kept  by  the 
defender  as  his  father's  manager.  Even  if  the 
entry  charged  the  defender  with  receipt  of  money, 
the  parsuer  was  still  bound  to  prove  that  the 
transaction  was  a  loan. — Haldane  v.  Spiers,  Mar. 
7,  1872,  10  Macph.,  per  Lord  President,  541. 
(2)  If  the  defender's  oath  had  been  affirmative  of 
the  reference,  that  would  not  have  proved  the 
pnrsuer's  case,  because  there  was  no  reference  of 
the  resting-owing  of  the  debt.  The  qualification 
of  payment,  however,  was  intrinsic  of  the  oath, 
because  the  debt  was  constituted  without  writing, 
unumquodqiie  eodem  modo  dii»oh)iiur  quo  eoUiga- 
tur. — Ersk.  lust.  iv.  2, 18.  The  doctrine  in  Ersk. 
Inst  iv.  2,  11  was  erroneous,  as  pointed  out  in 
1  Bell's  C!om.  860;  Dickson  on  Evid.,  sees.  1641- 
1645;  Oalbraith-r.  Cuihbertion,  Jan.  18,  1866,4 
Macph.  295;  WyUU,  5  B.  Snpp.  918.  The  oases 
of  Coieper  and  Cowl»wigh  did  not  apply,  for  they 
were  oases  of  compensation,  not  of  payment,  and 


each  of  them  was  decided  npon  its  own  pecnliar 
circumstances. 

At  advising — 

Lord  pBEsrozirr — This  action  was  raised  for 
the  recovery  of  a  large  snm  which  is  alleged  to  be 
the  balance  upon  an  account  embracing  a  number 
of  transactions  in  regard  to  horses  between  the 
pursuer  and  the  defender,  and  also  for  the  recov- 
ery of  certain  sums  alleged  to  have  been  advanced 
on  loan,  of  which  the  important  item  with  regard 
to  which  we  have  had  a  discussion  is  a  sum  of 
£300,  which  is  alleged  to  have  been  advanced 
somewhere  about  the  month  of  July  1874. 

As  regards  the  part  of  this  account  which  con- 
tains entries  other  than  the  sums  advanced  on 
loan,  that  was  disposed  of  by  the  interlocutor  of 
2d  June  1885,  in  which  the  Lord  Ordinary  sus- 
tained the  second  plea-in-law  for  the  defender, 
i.e.,  the  plea  of  prescription,  and  then  the  inter- 
locator  goes  on  to  say  that  the  Lord  Ordinary 
"sustains  the  second  plea-in-law  for  the  defender, 
and  havmg  considered  the  oanse  with  the  proof 
adduced,  finds  that  the  pursuer  has  failed  to 
prove  by  the  writ  of  the  defender  the  constitution 
and  resting-owing  of  the  debt  sued  for." 

That  interlocutor  is  not  challenged,  and  indeed 
it  would  hardly  be  possible  after  the  reference  to 
oath  to  go  back  upon  the  finding  that  th« 
triennial  prescription  applied  to  the  entries  relat- 
ing to  horses. 

But  that  reference  to  oath  was  obviously 
intended  to  keep  the  matter  open  if  possible,  and  it 
was  so  constructed,  for  the  counsel  for  the  parsaer 
stated  that  he  maintained  "that  the  constitntion 
of  the  debt  sued  for  is  proved  by  the  defender's 
writ,  to  the  extent  of  the  items  specified  in  the 
schedule  hereto  annexed. "  That  means  the  whoI« 
items  in  the  account  except  the  entry  of  £300. 
And  then  he  proceeds  further  to  say  "  that  the 
pursuer  referred  to  the  defender's  oath  the  con- 
stitution of  the  remainder  of  the  debt  sued  for, 
and  also  the  resting-owing  of  the  debt  sned  for, 
so  far  as  consisting  of  the  price  of  horses  and 
other  goods." 

Now,  the  defender  has  been  examined  under 
that  reference,  and  he  has  deponed  negatiM  with 
regard  to  the  en  tries  for  the  price  of  horses  in  tbe 
account  With  regard  to  the  entry  of  £300,  tbe 
way  the  matter  stands  is  this — There  is  an  entry 
in  a  cash-book  kept  by  the  defender,  which  con- 
sists of  two  or  three  words  only,  under  date  IStb 
June  1874.  The  entry  is  this— "To  Alexander 
M'Kinlay,  per  W.  N.,  £300 ;"  and  then  the  letters 
"W.  N."  as  originally  written  have  been  con- 
verted, by  writing  over  the  last  letter,  into 
«•  W.  H.  K." 

The  first  question  argued  was  whether  there 
was  proof  by  writ  of  the  constitution  of  the  debt. 
As  regards  that,  the  book  was  no  donbt  kept  by 
the  defender,  but  the  defender  was  not  asked 
whether  the  entry  was  in  his  handwriting.  It 
was  not  intended  by  that  entry  to  record  a  trans- 
action between  the  defender  and  the  pursuer, 
for  the  book  was  not,  properly  speaking,  tbe 
defender's  own  boo\,  but  his  father's,  who  at 
that  time  had  the  business  to  which  his  son  he* 
now  succeeded.  Taking  these  orcnmstanoes  into 
account,  and  also  taking  into  account  the  im- 
possibility of  extracting  a  meaning  from  this 
entry  without  something  else,  I  think  this  entry 
is  not  a  writing  sufficient  to  prove  the  oonstitntaan 


Digitized  by 


Google 


HavUodi  T.  H<KUiU7,  I 
l>eo.  W,  1885.         J 


The  Scottish  Law  Reporter.— V<U.  XX III. 


231 


of  the  debt.  HoreoTer,  I  thick  that  the  pnrsner, 
when  he  made  this  reference  to  the  oath  of  the 
defender,  ma«t  hare  been  satisfied  that  he  had 
failed  to  proye  the  constitation  by  writ.  Bnt  he 
now  gays  that  by  pntting  together  the  defender's 
deposition  on  oath  and  the  entry  in  his  book  he 
has  made  oat  hia  case. 

The  oath,  no  doubt,  explains  the  entry  ;  and 
the  explanation  amonnts  to  this,  that  at  the  data 
specified  £300  was  adranoed  to  the  defender,  and 
if  there  was  nothing  more  in  the  oath,  that  would 
be  proof  of  the  constitation  of  the  debt  Bat  in 
the  oath  there  is  adjeoted  the  qualification  that 
the  adranoe  of  £300  has  been  repaid.  It  is 
objected  by  the  pursuer  that  that  cannot  be  taken 
into  account  beoaase  it  is  extrinsic  to  the  oath. 
The  pursuer  contends  that  he  is  entitled  to  found 
on  the  admission  by  the  defender  of  the  loan,  but 
that  he  is  not  boand  to  take  along  with  that  the 
statement  that  the  obligation  has  been  extin- 
guished in  the  proper  manner,  that  is  to  say,  by 
repayment.  Why  not  ?  If  there  had  been  con- 
stitution of  this  debt  by  a  proper  writ  there 
would  have  been  a  good  deal  to  say  for  that  aign- 
ment,  for  then  the  defender's  oath  would  not  have 
been  necessary  in  order  to  constitute  the  debt, 
and  therefore  the  pntsuer  would  not  haye  been 
bound  to  take  the  qualification  of  repayment 
contained  in  the  oath.  Again,  if  the  loan  had 
been  oontraoted  by  a  writing,  then  it  could  not  be 
extingoished  except  by  writing.  But  it  is  just 
becaose  the  porsuer  has  no  writ  to  constitute  hia 
debt  that  the  qualification  becomes  of  import- 
ance, because  the  constitution  of  the  debt  is 
prored  by  the  defender's  oath  and  nothing 
else. 

The  fact  that  a  man's  books  are  put  into  his 
hands  when  he  is  being  examined  in  a  reference 
to  his  oath,  either  for  the  purpose  of  stimulat- 
ing hia  memory  or  pricking  his  conscience, 
would  not  make  the  books  written  proof  of  the 
debt 

Taking  it,  then,  to  haye  been  proved  by  the 
defender's  oath  that  this  £300  was  advanced,  is 
there  any  doubt  that  the  dissolution  of  the  oblig- 
ation can  be  proved  in  the  same  way  as  its  con- 
stitution? The  leading  authority  on  this  matter, 
Ur  Erskine,  lays  down  the  law  so  accurately  and 
distinctly  that  I  prefer  to  put  the  ground  of 
judgment  in  his  words  rather  than  in  my  own — 
"Where  a  debt  not  constituted  by  writing  is 
referred  to  the  oath  of  a  defender,  the  quality  of 
payment  adjected  to  it  is  intrinsic,  and  so  onght 
to  be  deemed  part  of  the  oath;  for  where  no 
written  vouchers  exist  against  the  debtor,  he 
need  take  no  written  yoncher  for  the  discharge  of 
the  obligation ;  since  his  oath,  by  which  fklone 
the  constitution  of  the  debt  can  be  proved,  ought 
to  be  as  effectual  for  proving  the  extinction  of  it, 
according  to  the  rule,  unumquodque  eodem  modo 
diualeUur  quo  coUigatur." — Ersk.  Inst  iv.  2,13. 
That  is  the  ground  of  my  judgment,  and  I  think 
the  case  is  a  clear  one.  We  have  had  a  very 
aatisfaotory  argument,  and  I  do  not  regret  its 
length  because  it  has  brought  out  enough  to 
render  the  judgment  very  dear. 

Loan  Mens,  Loan  Saixn,  and  Lobd  Asax 
concurred. 

The  Court  adhered. 


Counsel  for  Fursner  (Beolaimer)  — Asher,  Q.O. 
— M'Keohnie,     Agents— OiU  A  Pringle,  W.S. 

Counsel  for  Defender  (Bespondent) — W.  Mack- 
intosh— Oraham  Murray.  Agent— J.  Stewart 
GellaUy,  S.S.C. 


Saturday,  December  5. 
SECOND    DIVISION, 

8TUAKT  V.  H08S. 

Separation— Slander— Iuu«—Malie»— Privilege. 
A  theatre  manager  who  bad  contracted 
with  the  conductor  of  a  troupe  of  actors  to 
perform  at  his  theatre  cancelled  the  engage- 
ment and  in  the  course  of  the  oorrespondenea 
which  followed  in  consequence  wrote  to  him 
— "Tou  made  your  engagement  under  false 
pretences  ;  you  advertise  what  yon  are  not 
capable  of  performing."     The  actor  sued 
him  for  damages,  placing  on  these  words  the 
innuendo  that  it  represented  him  as  guilty 
of  fraudulent  conduct  and  wilful  deceit  in 
his  communications  with  the  defender  and 
in  the  pursuit  of  his  profession.     Held  (1) 
that  the  latter  was  capable  of  bearing  the 
innuendo,  and  entitled  the  pursuer  to  an 
issue ;  but  (2)  that  it  having  been  written 
in  the  course  of  a  correspondence  about  a 
disputed   contract,  it  was  written    on   an 
occasion  when  there  was  legitimate  ground 
for  the  defender  expressing  bis  opinion  on 
the  matter,  and  that  therefore  there  must  be 
an  issue  of  malice. 
In  June  1885,   Henry  Stuart,  a  pantomimist, 
raised  an  action  against  H.  E.  Moss,  proprietor 
of  a  theatre  of  varieties  in  Edinbargh,  conclud- 
ing for  £750  damages  for  alleged  slander.    The 
pursuer  stated  that  on  28th  October  he  and  his 
troupe  had  been  engaged  by  the  defender  to 
appear  at  his  theatre  for  a  week,  beginning  1 1th 
May  1885.      "(Cond.   2)  .    .   .   The  defender, 
however,  without  any  good  or  suiScient  reason, 
cancelled  the  said  engagement,  and  the  pursuer 
has  in  consequence  been  obliged  to  raise  an 
action  against  the  defender  for  breach  of  con- 
tract which  action  is  presently  in  dependence 
in  the  Sheriff  Court  at  Edinburgh.     (Cond,  3) 
On  or  about  25th   April  1885,    the    defender 
falsely,  oalnmniously,  and  maliciously,  and  with- 
out probable  cause,   or  any  cause,   wrote  and 
transmitted,  or  caused  to  be  written  and  trans- 
mitted, to  the  porsuer  a  note  or  letter  in  the 
following  terms: — 'April    2Sth,  1686— To  Mr 
Harry  Staart,  Scotia,  .Glasgow.— -Ton  made  your 
engagement  under  false  pretences;   you  adver- 
tise what   you    are    not   capable    of    perform- 
ing.      Under  these  circumstances  I  decline  to 
have  you  in   my   establishment      I   haye   too 
much  respect  for  my  audience.     Ton  may  oomc 
to  Edinburgh  if  you  choose — that  is  your  busi- 
ness— but  you  will  not  be  announced  ;  and  as  I 
have  to  be  away  that  week,  I  shall  leave  strict 
orders  that  neither  you  or  your  luggage  will  be 
allowed  to  enter  the  doors. — Tours,  fto.,  H.  E. 
Moss.    F.S. — I  haye  a  letter  from  yon  admitting 
the  fact  of  ineffioienqy  of  your  company,    &e., 
4a'" 
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The  iniuiendo  which  the  puisner  pnt  on  this 
letter  was  stated  as  follows:— "(Oond.  4)  The 
said  letter,  which  is  herewith  produced,  was 
of  and  concerning  the  pnrsner,  and  by  it 
the  defender  falsely  and  oalomnioasly,  and 
without  probable  or  any  cause,  represented 
that  the  pnrsner  had  wilfnlly  deceived  the 
defender,  and  been  gnilty  of  fraudulent  and 
dishonourable  conduct ;  and  that  the  pursuer 
in  the  pursuit  of  his  profession  as  a  panto- 
mimist  is  guilty  of  fraudulent  and  dishonourable 
conduct,  in  adrertising  to  the  public,  and  to  the 
theatrical  profession,  for  the  purpose  of  further- 
ing his  own  ends  by  deceiving  them,  that  he  can 
perform  what  he  well  knows  he  is  incapable  of 
performing.  (Oond.  6)  The  said  letter,  which 
was  addressed  to  the  pursuer  at  the  Scotia  Music 
Hall,  Glasgow,  was  perused  and  received  there 
by  him,  and  he  was  greatly  shocked  and  much 
injured  in  his  feelings  by  the  false  and  calumnious 
charges  therein  made  against  him.  The  defender 
has  not  only  refused  to  retract  the  said  charges, 
bat  has,  between  the  16th  day  of  May  and  9th 
day  of  June  1885,  the  particular  dates  being 
nnknown,  repeated  them  verbally,  in  the  presence 
and  hearing  of  the  pursuer  and  others,  in  the 
defender's  said  theatre  in  Chambers  Street  there, 
and  also  within  the  University  Hotel,  Chambers 
Street  there.  In  particular,  within  the  defen- 
der's said  theatre,  at  Chambers  Street,  Edinburgh, 
on  or  about  the  16th  day  of  Hay  1886,  he  re- 
peated the  said  charge,  and  said  of  and  con- 
cerning the  pursuer  that  he  would  expose  the 
pursuer's  true  character  to  the  whole  profession. 
In  these  circumstances  the  pursuer  has  been 
compelled  to  raise  the  present  action  for  vindica- 
tion of  his  character,  and  for  reparation  and 
tolaUum,  and  the  sum  concluded  for  is  reason- 
able." 

The  pursuer  pleaded — "  The  defender  having 
slandered  the  pursuer,  as  condescended  on,  the 
pursuer  is  entitled  to  decree  as  concluded  for, 
with  expenses." 

The  defender  admitted  the  letter,  but  pleaded 
— "(1)  The  statements  complained  of  are  privi- 
leged. (2)  The  pursuer's  averments,  or  at  least 
his  averments  of  verbal  slander,  are  irrelevant. 
(8)  VmiUu." 

On  23rd  October  the  Lord  Ordinary  (Lkb) 
approved  of  the  following  issue  and  of  a  counter 
issue  of  veritat : — "  (1 )  It  being  admitted  that 
on  or  about  25th  April  1885  the  defender  wrote 
and  transmitted  to  the  pursuer  a  letter  in  the 
terms  set  forth  in  the  schedule  [being  that  above 
printed] — Whether  the  said  letter,  or  any  part 
thereof,  was  of  and  concerning  the  pursuer, 
and  falsely,  maUoiously,  and  calumniously  repre- 
sented that  the  pursuer  had  wilfully  deceived 
the  defender,  and  had  obtained  an  engage- 
ment from  him  under  and  by  means  of  false 
pretences,  to  the  loss,  injury,  and  damage  of 
the  pursuer  ?    Damages  laid  at  £760. " 

The  defender  reclaimed,  maintaining  that  no 
issue  should  be  allowed. 

The  pursuer  moved  the  Court  to  vary  the  issue 
allowed  by  substituting  this  issue : — "  (2)  It  being 
admitted,  Ac.  — Whether  the  said  letter,  or  any  part 
thereof,  was  of  and  concerning  the  pursuer,  and 
falsely  and  calumniously  represented  that  the  pnr- 
sner had  wilfully  deceived  the  defender,  and  had 
obtained  an  engagement  from  him  under  and  by 
means  of  false  pretences,  and  that  the  pnrsner 


dishonestly  advertised  that  he  can  perform  what 
he  well  knows  he  is  incapable  of  performing,  to 
the  loss,  injury,  and  damage  of  the  pnrsner  7 
Damages  laid  at  £760." 

On  the  suggestion  of  the  Court  at  the 
debate,  the  defender  produced  the  oorreapon- 
dence  of  which  the  letter  complained  of 
formed  a  part.  That  correspondence  disclosed 
that  the  defender,  who  also  had  theatres  in 
Newcastle  and  Sunderland,  through  a  theatri- 
cal agent  engaged  the  pursuer  and  his  troupe, 
in  September  1884,  to  perform  at  his  Eng- 
lish theatres  for  three  weeks  from  80th  Haroh 
1885.  While  the  engagement  at  Newcastle  waa 
being  fulfilled,  the  defender  wrote  to  the  porsoer 
cancelling  the  Edinburgh  engagement  The 
pursuer  replied,  declining  to  accept  this  cancel- 
lation, upon  which  the  defender  wrote — "Accord- 
ing to  your  contract  you  were  engaged  to  produce 
at  all  my  establishments  the  following  ballets. 

Ton  also  state  in  your  printed 

form  that  all  the  ballete  will  be  produced  in  first- 
class  style.  You  have  failed  to  complete  your 
part  of  the  transaction,  and  I  therefore  shall  not 
announce  you  for  Edinburgh,  May  11th."  Some 
further  correspondence  followed,  in  which  each 
party  adhered  to  his  position,  and  then  the 
defender  wrote  the  letter  complained  of. 

The  pursuer  argued — The  letter  of  2Sth  April 
contained  issuable  matter,  at  least  as  innu- 
endoed.  "  False  pretences  "  naturally,  if  not 
necessarily,  meant  something  criminal ;  and  the 
tense  of  the  verb  "  advertise  "  implied  a  practice, 
not  a  mere  isolated  act.  At  all  events,  this  was  s 
case  of  trade  slander,  and  it  made  no  difference, 
even  in  such  a  case,  that  the  letter  was  sent  to 
the  pursuer  himself  and  not  to  a  third  party. 
Then  this  letter  was  not  privileged,  for  it  had 
been  volunteered  after  the  correspondence  was 
practically  closed ;  but  if  privileged,  the  record 
relevantly  averred  that  it  had  been  written 
maliciously.  That  was  stated  in  terms,  but  if  a 
specification  of  facts  and  circumstancee  implying 
malice  was  necessary,  the  letter  itself,  coupled 
with  the  allegations  of  verbal  slander,  was  enough. 

Beplied  for  the  defender — (1)  The  letter  com- 
plained of  was  not  in  itself  slanderous,  and  could 
not  bear  the  innuendo  put  on  it.  It  was  no  more 
than  a  somewhat  outspoken  expression  of  opinion. 
As  a  trade  slander  it  ought  not  to  be  held  action- 
able, being  written  to  the  pursuer  himself.  (2)  But 
if  actionable  it  was  privileged,  being  plainly  part 
of  a  privileged  correspondence,  and  if  so,  the 
pursuer  must  put  malice  in  issue,  but  could  not 
competently  do  so,  having  made  no  relevant  aver- 
ments of  facts  and  circumstances  from  whi<^  to 
infer  malice. — Wation  v.  Burnei,  February  8, 
1862,  24  D.  494  ;  Urquhart  v.  Oregor,  December 
21,  1864,  8  Macph.  283;  Maekintoth  v.  W»r, 
July  3,  1875,  2  B.  877,  per  Lord  Craighill, 
Ordinary;  8eoU  v.  TurrAuU,  July  18,  18M,  11 
K.  1131  ;  Broomfieild  v.  Greig,  March  10,  1868, 
6  Macph.  563.  "Maliciously  "alone  was  not 
enough;  the  letter  itself  was  no  evidence  of 
malice ;  and  the  averments  of  verbal  slander 
were  irrelevant,  there  being  no  issue  founded 
on  them,  and  the  names  of  the  persons  other 
than  the  pursuer  in  whose  hearing  the  alleged 
slanders  were  uttered  not  being  set  forth. 

At  advising — 

LosD  CBAioBnji— The  first  question  on  which 
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parties  have  been  heard  is  whether  there  is  igira- 
able  matter  on  the  record.  The  pursuer  points, 
in  sappoit  of  the  afBrmative  Tiew,  to  the  letter 
sent  to  him  by  the  defender  of  25th  April  1886, 
which  ia  printed  in  article  3  of  the  eondesoendence. 
In  that  letter  the  defender,  addressing  the  pnr- 
sner,  wrote — "  Yon  made  your  engagement  nnder 
false  pretences.  Ton  adTertise  what  yon  are 
not  capable  of  performing."  Taken  in  its 
ordinary  acceptation,  the  expression  "Yon  made 
yonr  engagement  nnder  false  pretences"  is  an 
imputation  involying  dishonesty  or  deception, 
and  there  is  not  in  the  context  anything,  so  far 
as  I  can  see,  by  which  the  sting  is  extracted  from 
the  imputation  and  a  leas  offensive  meaning  put 
upon  the  words.  But  onr  duty  upon  this  occasion 
is  not  to  fix  a  meaning  on  the  words  ;  the  most 
which  we  legitimately  can  do  is  to  say  whether 
they  will  or  will  not  bear  the  meaning  put  upon 
them  by  the  pniauer,  which,  as  allegod  in  article 
4  of  the  condescendence,  is  that  the  defender 
thereby  represented  that  the  puisnerhad  "wilfully 
deoeiyed  the  defender,  and  had  obtained  an 
engagement  from  him  under  and  by  means 
of  false  pretences,  and  that  the  pursuer 
dishonestly  adyertised  that  he  can  perform 
what  he  well  knows  he  is  incapable  of  per- 
forming."  This  is  what  the  pursuer  desires  an 
opportunity  of  ptoTing  to  a  jury,  and  it  appears 
to  me  that  he  is  entitled  to  that  opporttmity,  for 
according  to  my  comprehension  of  the  words 
complained  of,  these  without  Tiolence  may  be 
read  as  importing  that  which  in  the  innuendo  is 
set  forth  by  the  pursuer  on  the  record.  This,  I 
think,  is  sufficient  for  the  decision  of  this  ques- 
tion, inasmuch  as  if  the  words  in  the  letter  may 
be  read  as  meaning  what  has  been  alleged  by  the 
pursuer,  the  case  cannot  be  dealt  with  as  one  in 
which  the  Court  are  at  liberty  to  hold,  at  the 
present  stage  at  all  events,  that  the  letter  conveys 
no  injurious  imputation.  This  objection,  there- 
fore, to  the  issue  approved  of  by  the  Lord  Ordi- 
nary, ought,  I  think,  to  be  repelled. 

The  second  question  is,  whether  the  case  is  one 
of  privilege?  As  to  this  I  have  felt  diS&oulty. 
The  poisuer  and  the  defender  were  parties  to  a 
contract,  nnder  which  services  were  to  be  ren- 
dered by  the  pursuer  in  consideration  of  a  salary 
to  be  paid  by  the  defender,  but  this  does  not 
appear  to  me  necessarily  to  be  a  ground  of  privi- 
lege even  when  the  communication  that  is  com- 
plained of  was  written  with  reference  to  the 
contract.  The  defender  was  not  performing  any 
duty  when  he  made  this  communication  to  the 
pursuer.  He  was  acting  simply  for  his  own 
purposes,  and  in  furtherance  of  an  endeavour  to 
justify  an  intended  breach  of  his  contract  with 
the  porsuer.  The  present,  therefore,  on  the 
statement  of  the  pursuer  in  the  record,  cannot  be 
taken  to  be  a  cose  of  privilege  ;  and  consequently 
it  is  not  necessary,  and  would  not  be  convenient, 
that  the  issue  should  be  qualified  by  the  word 
"maliciously. "  But  should  it  appear  at  the  trial 
that,  in  the  opinion  of  the  Judge,  the  case  as 
presented  to  the  jury  is  one  of  privilege,  the 
defender  will  have  the  benefit  of  a  ruling  to  this 
effect,  and  must  prevail,  unless  "  malice  "  being 
avetied  upon  the  record  as  an  influencing  motive, 
that  shall,  as  matter  of  fact,  be  proved  to  the 
satisfaction  of  the  jury.  The  case  of  M' Bride  v. 
WHUamt,  January  28,  1869,  7  Maoph.  427,  is  a 
precedent,  which  as  I  think  ought  to  be  followed 


on  the  present  occasion,  and  therefore  I  am  of 
opinion  that  the  motion  of  the  pursuer  to  substi- 
tute issue  No.  2  for  the  issue  No.  1  approved  of 
by  the  Lord  Ordinary  ought  to  be  granted. 

LoBD  BuTHKBrnKD  C1.IBX — I  confess  I  am 
reluctant  to  send  this  case  to  a  jury,  but  on  full 
reflection  I  find  myself  unable  to  refuse  to  do  so. 
I  do  not  think  that  I  should  have  sustained  the 
letter  by  itself  as  containing  issuable  matter,  but 
it  has  been  innuendoed  to  mean  that  the  pursuer 
wilfully  deceived  the  defender.  Whatever  I  may 
think  of  the  pursuer's  prospects  of  success,  I 
cannot  say  that  the  letter  will  not  bear  that 
innuendo.  If  the  pursuer  can  satisfy  the  jury 
that  the  defender  meant  to  suggest  that  he  was 
guilty  of  wilful  deception,  then  he  is  entitled  to  a 
verdict. 

In  regard  to  whether  malice  should  be  put  in 
issue,  if  the  letter  complained  of  had  been  a  mere 
volunteer  on  the  part  of  the  defender,  it  might  be 
a  question  whether  it  was  privileged.  But  the 
whole  correspondence  is  before  us  now.  It  is 
produced  by  the  parties,  and  we  are  entitled  to 
look  at  it  And,  doing  so,  I  think  the  letter  com- 
plained of  was  written  on  what  we  call  a  privi- 
leged occasion,  and  conseqnentiy  that  malice  must 
be  proved.  I  think,  therefore,  that  the  pursuer 
before  he  can  get  a  verdict  must  prove  that  the 
defender  charged  him  with  wilful  deception,  and 
that  in  making  that  charge  the  defender  was 
actuated  by  malice. 

LoBD  YoTTNO — I  should  be  inclined  to  hold 
that  this  letter  written  and  addressed  to  the 
pursuer  himself  is  not  actionable  even  as  innu- 
endoed. I  say  I  should  be  inclined  to  hold  that 
opinion,  but  not  with  any  confidence  after  what 
yonr  Lordships  have  said.  I  think,  nevertheless, 
that  I  may  state  generally  the  grounds  of  the 
opinion  to  which  I  incline. 

The  defender  is  the  proprietor  of  two  theatres 
in  £ng1and,  in  Snnderluid  and  in  Newoastle- 
npon-'^rne,  and  he  has  also  a  theatre  in  Edin- 
burgh. He  engaged  the  pursuer  and  his  troupe 
to  appear  at  one  or  other  or  both  of  his  English 
theatres  in  March  last,  and  prior  to  his  experience 
of  their  performances  there  he  entered  into  a 
farther  engagement  that  they  should  appear  at  his 
Edinburgh  theatre  later  on.  He  was  so  dissatisfied 
with  their  appearances  in  the  English  theatres  that 
he  declined  to  go  on  with  the  Edinburgh  engage- 
ment. We  were  told  that  an  action  for  breach  of 
contract  wag  raised  against  him  in  consequence  in 
the  Sheriff  Court,  and  that  he  was  assoilzied,  or 
the  action  dismissed — I  do  not  know  which. 
But  the  letter  which  has  given  rise  to  the  present 
action  was  written  with  reference  to  this  engage- 
ment, and  when  the  pursuer  was  urging  the 
fulfilment  of  the  engagement  and  the  defender 
resisting.  The  defender's  motive  plainly  was 
that  he  was  disappointed  with  the  pursuer's 
acting  and  that  of  his  troupe  at  the  English 
theatres.  They  did  not  answer  his  expectations, 
and  he  thought  they  had  given  too  favour- 
able an  account  of  themselves.  That  that  is  the 
truth  as  to  his  motives  is  too  transparent  to  be 
doubtful,  and  he  writes  this  letter  giving  his 
reason  for  not  going  on  with  the  Edinburgh 
engagement.  It  is  written  in  rude  and  coarse 
language.  There  is  no  doubt  about  that  Its 
language  ia  language  which  ought  to  be  teserred 
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for  oases  of  moral  tnrpitnde  and  delinquency  ; 
whereas  all  he  means  to  say  is  that  the  paraner 
and  his  companions  are  not  good  pantomimists. 
If  he  had  said  so  plainly  and  frankly  there  is  not 
the  least  doubt  that  that  would  not  have  been 
actionable.  He  says  the  pursuer  made  the 
engagement  "under  false  pretences."  But  then 
that  is  false  pretences  with  reference  to  the 
subject-matter  of  the  correspondence,  namely, 
the  professional  merits  of  the  pursuer  and  his 
troupe.  No  more  than  that.  On  these  grounds  I 
should  have  been  disposed  to  hold  that  this 
letter  does  not  contain  any  statements  that  can 
fairly  be  regarded  as  actionable.  I  should  hare 
been  disposed  not  to  extend  the  action  for  slander 
to  the  case  of  rude  and  coarse  language  contained 
in  a  letter  written  to  the  man  himself.  It  is  a 
different  thing  when  such  a  letter  is  written  and 
sent  to  another  person.  But  I  should  have  been 
disposed  to  limit,  rather  than  to  extend,  the 
grounds  of  action  in  the  case  of  letters  written  to 
the  persons  complaining  themselves.  It  has 
been  held  that  if  a  letter  imputes  crime  to  a  man 
that  shall  sustain  action  tbongb  the  letter  be 
addressed  and  sent  to  the  man  himself.  That 
has  been  so  held,  and  we  cannot  go  back  on  it, 
but  I  do  not  think  we  should  extend  the  principle 
so  as  to  include  the  case  of  mere  rude  and  nnbe- 
coming  language. 

With  reference  to  the  question  of  privilege — 
and  I  now  assume  the  action  to  be  relevant  ufter 
what  yonr  Lordships  have  said — there  is  in  truth 
no  action  for  slander  without  malice.  Malice  is 
the  foundation  of  all  such  actions,  whether  the 
defender  be  in  what  is  called  privilege  or  not ; 
and  the  difference  between  a  case  of  privilege 
and  one  in  which  the  defender  is  not  privilegwl 
is  no  more  than  this,  that  in  the  latter  the  man 
who  has  had  no  occasion  to  write  or  speak  in  a 
defamatory  manner  of  another,  but  has  never- 
theless done  so,  shall  be  assumed  to  have  acted 
maliciously  unless  the  contrary  be  proved. 
Malice  is  assumed  from  the  mere  fact  of  his  so 
writing  or  speaking  of  his  neighbour.  In  oases 
of  privilege,  on  the  other  hand,  which  are  cases 
in  which  one  has  legitimate  occasion  to  speak  or 
write  in  a  defamatory  manner  of  one's  neighbour, 
malice  is  not  assumed  but  must  be  proved.  In 
the  present  case  I  agree  with  Lord  Kutherfnrd 
Clark  that,  on  the  assumption  that  this  letter  is 
libellous,  it  was  written  by  the  defender  on  an 
occasion  when  he  had  legitimate  grounds  for 
saying  what  be  thought  of  the  pursuer,  and 
consequently  the  pursuer  must  aver  and  prove 
malice.  I  therefore  think  that  the  issue  as 
adjusted  by  the  Lord  Ordinary  should  stand. 

The  LoBD  JUBTICIX-C1.KBK  was  absent. 

The  Court  refused  the  defender's  reclaimiof- 
note,  and  refused  the  pursuer's  motion  to  vary 
the  issue,  and  remitted  the  case  to  the  Lord  Ordi- 
aaiy  for  trial  on  the  issue  now  above  quoted. 

Counsel  for  Pursuer — A.  S.  D.  Thomson, 
Agent— M.  J.  Brown,  S.8.O. 

Counsel  for  Defender — ^Bhind.  Agent — B. 
Menzies,  S.S.C. 


Tuesday,  December  15. 

OUTER     HOUSE. 

[Lord  Kinnear. 
MABQUIS  OP  HCMTLT  AND  OTHERS  V. 
EARL  OF  FIFE. 

Superior  and  Vaual—Gonveyaneing  {Scottand) 
Act  1874  (37  and  38  Viei.  e.  94),  we.  4,  mtb-$ees. 
1,  8  —  Truttees,  uiheOier  Liable  at  Singular 
Sueeettort. 

Prior  to  1874  A  succeeded  his  de- 
ceased ancestor  as  heir  of  tailzie  and 
provision,  and  was  duly  infeft  There- 
after, by  the  passing  of  the  Convey- 
ancing Act  of  1874,  be  became  entered 
with  the  nearest  superior.  Thereafter 
he  granted  a  trust-disposition  by  which 
he  conveyed  certain  lands  in  trust  for 
payment  of  debts,  with  powers  to  his  trustees 
to  sell  and  realise  co-extensive  with  his  own 
under  his  titles,  but  under  an  obligation  to 
reconvey  when  the  trast  purposes  were  satis- 
fied and  the  trustees  were  infeft  thereon. 
The  superior  demanded  a  composition  from 
those  trustees  as  singular  sncoessors  entered 
with  him  by  the  operation  of  the  Act.  Htid 
that  A  was  still  feudal  proprietor  though 
subject  to  a  burden,  and  that  the  casualty 
to  which  the  superior  was  entitled  was  only 
the  relief-duty  payable  by  him. 

This  was  an  action  at  the  instance  of  the 
Marquis  of  Hnntly  and  the  trustees  acting 
under  a  trust  against  the  Earl  of  Fife,  con- 
cluding to  have  it  found  and  declared  (1) 
that  the  Marquis  as  proprietor  of  the  lands  of 
Davoch  and  Inverenzie  was  duly  entered  with  the 
said  defender  as  superior  in  these  lands ;  (2)  that 
the  pursuers  were  liable  only  in  payment  of  re- 
lief-duty of  one  penny  Scots,  and  that  no  further 
composition  or  relief-duty  was  payable  by  the 
pursuers  or  either  of  them  to  the  Earl  of  Fife  in 
respect  of  the  lands  during  the  life  of  the  Marquis 
of  Huntly ;  and  (3)  that  the  said  trustees  were 
not  liable  in  any  composition  in  respect  of  the 
said  trust-disposition  in  their  favour  and  infeft- 
ment  thereon. 

On  the  death  of  the  late  Marquis  of  Hnntly, 
the  pursuer  the  Marquis  of  Huntly  succeeded  as 
heir  of  tailzie  and  provision,  and  was  so  served 
by  the  Sheriff  of  Chancery,  conform  to  decree  of 
special  service  dated  1st  November  1866,  and  he 
was  infeft  by  the  recording  of  the  said  decree  in 
the  General  Begister  of  Sasines  on  Sth  December 
1866.  Davoch  and  Inverenzie  were  held  blench 
for  payment  by  the  heirs  of  investiture  of  one 
penny  Scots  if  asked  only.  Mo  payment  of  this 
relief  duty  was  then  made  by  or  asked  of  the 
Marquis. 

The  next  deed  to  affect  the  investiture  was  a 
trust-disposition  dated  9th  June  1882,  by  which 
the  pursuer  the  Marquis  of  Huntly  conveyed  to 
the  other  pursuers,  as  trustees,  certain  lands  in 
trust  for  the  payment  of  (1)  all  taxes,  &c.,  affect- 
ing the  estates  ;  (2)  all  advances  made  on  his 
behalf  by  them ;  (8)  repairs  on  the  mansion- 
house,  Ac.  ;  and  (4)  payment  of  certain  debts  set 
forth  in  schedules  appended  to  the  trust  This 
deed  gave  the  trustees  (the  other  pursuers)  powers 
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to  Bell  and  realise  oo-eztensiTe  with  the  Marqnig' 
own  powers  onder  hia  titles,  bat  under  an  obli- 
gation to  reoonvey  whenever  the  troat  porposes 
were  satiaSed  and  all  debts  due  to  the  trtiatees  or 
obligations  incnrred  by  them  aboald  be  satisfied. 

"Dm  trostees  were  infef t  by  the  recording  of 
tliis  tmst-disposition  on  21st  June  1882.  In 
Tiew  of  completing  their  title  they  tendered  a  re- 
lief-duty of  one  penny  Scots  to  the  defender, 
as  saperior,  and  required  a  disobarge  thereof, 
lie  defender  refused  to  accept  of  a  relief-duty, 
and  demanded  a  composition  in  respect  of  the 
infeftment  of  the  trustees. 

The  present  action  was  accordingly  raised. 
The  defender  relied  on  the  Conveyancing  Act 
1S74,  sec.  4,  sub-sees.  2,  3,  which  provide,  inter 
alia,  that  "Every  proprietor  who  is  at  the 
commencement  of  this  Act,  ot  thereafter  shall  be, 
duly  infef  t  in  the  lands,  shall  be  deemed  and  held 
to  be,  as  at  the  date  of  the  registration  of  anoh  in- 
feftment in  the  appropriate  register  of  sasines, 
doly-entered  with  the  nearest  saperior."  .  .  . 
Sab-eeo.  3  —  "  Such  implied  entry  shall  not 
prejadioe  or  affect  the  right  or  title  of 
any  saperior  to  any  casaalties,  feu-duties,  or 
arrears  of  feu-duties  which  may  be  due  or 
exigible  in  respect  of  the  land  at  or  prior  to  the 
date  of  such  entry  ....  but  provided  always 
that  such  implied  entry  shall  not  entitle  any 
saperior  to  demand  any  casnalty  sooner  than  he 
ooold  by  the  law  prior  to  this  Act,  or  by  the  con- 
ditions of  the  fea-right,  have  required  the  vassal 
to  enter  or  to  pay  such  casnalty  irrespective  of 
bis  entering." 

He  averred  that  the  pursuer  the  Marquis  of 
Hontly  having  been  inf  ef  t  in  the  lands  on  6th 
December  1866,  became  by  the  passing  of  the  Act 
of  1874  duly  entered  with  him  as  superior,  and 
that  by  the  trust-disposition  of  1882  the  trustees 
by  their  infeftment  thereon  became  duly  entered 
with  him  as  superior,  and  that  he  thus  became 
entitled  to  a  composition  of  one  year's  rent. 

The  pursuers  pleaded — "(1)  The  pursuer  the 
said  Marquis  being  the  heir  of  the  vassal  last 
entered  who  paid. a  casualty,  and  being  himself 
duly  entered  by  operation  of  the  (Jonveyancing 
Ac*  1874,  is  only  liable  in  a  relief-duty.  (2)  The 
porsaers  as  trustees  not  being  proprietors  of 
the  said  lands,  are  not  liable  in  a  composition. 

The  defender  pleaded  -"(1)  By  virtue  of  the 
Conveyancing  Act  1874  the  trustees  under  the 
tnut-disposition  of  1882,  aod  not  the  Marquis  of 
Hontly,  are  now  duly  entered  with  the  defender 
as  superior.  (2)  The  disponees  under  the  trust- 
disposition  of  1882  are  liable  to  a  composition  of 
a  year's  rent,althou^b  the  same  may  not  be  exig- 
ible daring  the  lifetime  of  the  Marquis  of 
HunUy." 

In  the  course  of  the  argument,  the  nature  of 
which  appears  from  the  Lord  Ordinary's  opinion, 
the  authorities  subjoined  were  cited — CMndlay 
▼.  HOI,  January  18,  1810,  P.O.;  CampbeU  of 
EdenUne,  January  14, 1810,  M.  App.  Adjudicature, 
11,  1  Boss,  L.C.  458,  referred  to  in  M'MiUan  v. 
Campbell,  March  4,  1831,  9  S.  551 ;  Marqui*  of 
Abereom  v.  Orieve,  December  16,  1835,  14  S. 
168 ;  >Ker  v.  BuueU,  December  7,  1888,  1  D. 
179;  'Oilmour  v.  Oilmour,  July  3,  1873,  11 
llacph,  853 ;  Ferrier't  Tnutees  v.  Bafflq/,  May 
26,  1877,  4  B.  738;  Bostmore't  Tnuteet  v. 
BrownUe,  Movember  23, 1877, 5  B.  201 ;  Siuright 


V.  Straiion  Ettate  Company  {Limited),  June  12, 
1878,  6  B.  922 ;  Lamont  v.  Jtankine't  Trustees, 
February  28,  1879,  6  B.  739,  February  27,  1887, 
7  B.  (H.  of  L.)  10 ;  Duke  of  Hamilton  v.  Guild, 
July  6,  1883,  10  B.  1117 ;  Motmtej/  v.  Palmer, 
December  6,  1884,  12  B.  236 ;  Duff's  Feudal 
Conveyancing,  pp.  216,  310,  312;  Menzies'  Con- 
veyancing, pp.  813,  862,  863;  Bell's  Frin.,  sec. 
724;  2  Bell's  Comm.  ed.  M'Laren,  392;  1 
M'Laren  on  Wills,  93;  2  M'Laren  on  Wills, 
39,47,  19;  M.  Bell's  Conveyancing,  741,  801, 
806,  1141. 

The  Lord  Ordinary  repelled  the  defences, 
and  found  and  declared  in  terms  of  the  conclu- 
sions of  the  summons. 

"  Opinion. — The  Marqnis  of  Hontly's  title  to 
the  lands  in  question  was  completed  in  1866  by 
recording  a  decree  of  special  service  in  his  favoor 
as  heir  of  tailzie  and  provision  to  his  father,  the 
late  Marquis,  in  the  General  Begister  of  Sasines. 
He  was  therefore  in  the  position  of  being  infeft 
base  under  the  deceased  Earl  of  Fife  by  virtue  of 
Service  of  Heirs  Act  when  the  Conveyancing 
Act  of  1874  came  into  operation  and  effected  hia 
entry  with  the  defender  aa  the  nearest  superior. 
He  thus  became  liable  in  payment  of  a  reUef- 
duty,  which  amounted  to  one  penny  Scots,  the 
lands  being  held  for  payment  of  one  penny  in 
name  of  blench  farm  if  asked  allenarly.  But 
payment  was  not  asked  nor  offered,  and  no  con- 
sideration has  yet  been  given  for  a  renewal  of 
the  investiture. 

' '  A  variety  of  deeds  f  ordisentailingand  re-entail- 
ing the  lands  were  executed  between  1876  and 
1884,  none  of  which  in  any  way  affected  the  in- 
vestiture. Bat  in  1889  the  Marquis  conveyed 
the  lands  to  the  other  pursuers  in  trust  for  the 
payment  of  certain  specified  debts,  with  a  power 
to  sell  to  the  extent  to  which  the  Marquis 
himself  had  power  to  sell  and  realise  under 
his  titles,  but  under  an  obligation  to  reconvey 
when  the  trust  purposes  have  been  satisfied. 
The  trustees  were  infeft  by  recording  the  disposi- 
tion in  their  favour,  and  thereupon  were  entered 
with  the  defender  as  superior  by  the  operation  of 
the  Act  of  1874. 

"The  question  in  theseoircunistanoes  is,  whether 
the  casualty  now  payable  to  the  defender  is  the 
relief-duty  of  one  penny  Soots  for  the  entry  of 
the  heir,  or  a  years  rent  of  the  lands  as  com- 
position for  the  entry  of  a  singular  successor? 

"  The  question  depends  upon  whether  the  Mar- 
quis is  still  proprietor  infeft  in  the  subjects  in 
question,  or  whether  he  has  been  divested  in 
favour  of  his  trust-disponees.  If  he  is  nndi- 
vested  he  is  clearly  entitled  to  the  declarator  he 
seeks,  because  in  that  view  he  is  the  vassal  infeft 
in  the  lands  and  duly  entered  with  the  superior. 

' '  On  the  other  hand,  if  there  is  no  subsisting  fee 
in  him  he  can  have  no  title  to  interpose  between 
the  superior  and  his  disponees,  who  on  that  sup- 
position will  have  been  entered  as  vassals  in  his 
room. 

"  If  the  disposition  therefore  had  been  exfaeie 
absolute,  I  thmk  it  clear  that  the  superior  would 
have  been  entitled  to  exact  payment  of  composi- 
tion as  for  the  entry  of  a  singular  successor. 
The  investiture  of  a  disponee  upon  an  absolute 
title  would  have  left  no  room  for  the  supposition 
of  a  continuing  fee  in  the  disponer,  and  the  pre- 
vious entry  of  the  divested  disponer  would  afford 
no  answer  to  the  superior's  demand,  becaoM  as 
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no  consideration  was  paid  for  his  entry,  he  [the 
aaperior]  wonld  not  have  been  demanding  a 
oasnalty  sooner  than  he  might  have  done  nnder 
the  prior  law.  There  con  be  no  qaestion  that  a 
casualty  is  presently  exigible,  beoaose  no  casualty 
has  been  paid  on  entry  by  any  liying  TassaL  It  ia 
settled  by  the  case  of  Moumey  y.  Palmer,  12  K 
866,  that  the  superior's  demand  is  available  against 
the  actual  Tassals  alone,  and  whether  they  are  to 
pay  composition  or  reUef  must  depend  upon  the 
character  in  which  they  have  entered. 

"But  it  has  been  settled  law  since  the  case  of 
OampbeU  t.  Bdderline'i  Creditors,  that  an  inf  ef  t- 
ment  nnder  a  oonTeyanoe  which  bears  on  its  face 
to  be  a  conveyance  in  trust  for  the  payment  of 
creditors,  even  although  it  gives  a  power  of  sale 
to  the  trustees,  does  not  divest  the  grantor  of  his 
feudal  title  to  the  subject  conveyed,  but  merely 
operates  as  an  incumbrance  upon  his  right. 
The  feudal  fee  in  the  Marquis  of  Hnntly  tbere- 
f ore  has  not  been  transferred  to  his  trust-dispcl- 
nees,  bat  remains  in  him  precisely  as  it  was  be- 
fore the  trust-disposition  was  executed,  but  sub- 
ject to  a  burden,  which  may  be  extinguished  by 
a  discharge,  or  by  payment  of  the  debts  in  secn- 
rity  of  which  it  was  created.  If  the  trustees 
were  to  sell  in  the  execution  of  these  powers, 
the  Marquis  would  be  divested  by  the  infef tment 
of  the  purchaser,  but  until  a  sale  is  effected  he  is 
still  the  proprietor  infeft.  This  is  fixed  beyond 
all  qaestion  asa  principle  of  feudal  conveyancing. 

"It  follows  that  the  Marquis  of  Hontly  is  still 
the  vassal  infeft  in  the  lands,  and  as  such  he  is 
entitled  to  protect  his  estate  by  tendering  pay- 
ment of  the  relief-duty,  which  is  undoubtedly 
exigible  and  which  has  not  been  paid.  It  is  said 
to  have  been  decided  by  the  cases  of  Lamont  v. 
Sankine  and  Ferrier  v.  Baittie  [tup.  dt.  ]  that  there 
is  no  room  for  the  entry  of  an  heir  to  the  granter 
of  a  trust-disposition  after  the  trustees  have  been 
entered  by  the  implication  of  the  statute,  and 
that  by  the  same  reasoning  the  granter  himself 
cannot  continue  to  hold  the  position  of  an 
entered  vassal  after  tus  disponees  have  been  in- 
feft. But  all  that  was  decided  in  these  cases  was 
that  it  is  no  more  possible  under  the  existing  law 
than  under  the  law  as  it  stood  before  the  Con- 
veyancing Act  for  two  co-ordinate  infef  tments  to 
oo-exist  in  the  same  fee.  And  the  principle  upon 
which  the  decision  in  the  case  of  Sdderline  and 
the  namerous  cases  which  followed  it  proceeded 
is,  that  the  infeftment  of  a  trustee  for  the  pay- 
ment of  debts  is  not  co-ordinate  with  the  infeft- 
ment of  the  granter,  but  may  co-exist  with  it  as 
a  mere  encumbrance.  There  is  nothing  incon- 
sistent, therefore,  with  Lamont  v.  BankiM  and 
Ferrier  v.  BaiUie  in  holding  that  the  Marqnis  of 
Hontly  is  still  undivested  of  the  feudal  fee  which 
was  vested  in  him  by  his  recorded  service  and  by 
the  operation  of  the  Conveyancing  Act.  Nor 
would  these  decisions  create  any  obstacle  to  the 
service  of  bis  heir-at-law  if  the  fee  became 
vacant  by  his  death  while  the  lands  remain  un- 
sold in  the  hands  of  the  trustees.  The  implied 
entry  of  the  trustees  under  a  mere  security-title 
will  no  more  divest  the  truster  of  the  estate  held 
of  his  superior  than  their  infeftment  upon  his 
own  precept  will  divest  him  of  the  dominium 
vide. 

"The  defender,  however,  maintains  that  the 
implied  entry  of  the  trustees  by  the  operation  of 
the  Oonyeyanoing  Act  entitles  him  to  payment  of 


a  composition,  because  trustees  for  creditors, 
under  the  old  law,  could  not  have  obtained  am 
entry  npon  other  terms.  The  cases  must  hav« 
been  exceedingly  rare  in  which  snch  trnstees 
thought  it  necessary  to  enter  where  the  lands 
were  held  of  a  subject,  since  it  was  not  desirable 
to  begin  the  administration  for  creditors  by 
the  saorafice  of  a  year's  rent  It  is  true,  how- 
ever, that  if  they  did  desire  to  enter  they  oonld 
not  compel  the  superior  to  receive  them  except 
on  payment  of  composition  ;  but  it  does  not 
follow  that  under  the  present  law  the  superior 
can  demand  payment  for  an  implied  entry.  He 
must  show  that  he  could  have  required  the 
trnstees  to  enter  nnder  the  prior  law,  and  he 
could  not  have  done  so  if  the  fee  was  already 
full. 

"It  is  said  that  the  conveyance  may  torn  ont  to 
be  an  absolute  alienation  because  the  trnstees 
may  sell,  and  that  the  puTsueis  are  not  entitled 
to  the  decree  they  ask  so  long  as  the  effect  of 
the  conveyance  is  in  suspense.  But  if  the  effect 
of  the  conveyance  is  in  suspense,  it  has  not 
divested  the  granter.  If  the  trustees  should  sell 
and  convey  the  estate  or  a  part  of  it  to  •  par- 
chaser,  their  disponee  will  be  entered  as  a 
singular  successor,  and  he  will  have  to  pay 
composition  in  tbat  character  if  the  fee  wmild 
at  that  time  have  been  vacant  but  for  liis  entry. 
But  in  the  meantime  it  is  filled  by  Lord  Huntly, 
and  he  and  his  trustees  had  a  legitimate  interest 
to  secure  his  position  by  pajrment  of  the  relief- 
duty  in  order  to  protect  their  disponees  against 
any  demand  for  composition  being  brought 
against  them  sooner  than  they  could  have  beian 
required  to  enter  under  the  old  law." 

Counsel  for  Pnrsuer — Pearson.  Agents — Henry 
&  Scott,  8.S.C. 

Counsel  for  Defender — D.-P.  Balfour,  Q.O. — 
Lorimer.    Agent— John  E.  Lindsay,  S.S.O. 


Tliursday,  December  17. 

FIRST    DIVISION. 

[Lord  Lee,  Ordinary. 
H'NAUOHT  V.  HILLIOAN 
Partnerthip — Debt   Due    by  Dittolved   Firm — 
Action    againtt  One   Partner — Competency — 
ProcMi. 

Held  that  an  action  against  one  partner  of 

a  firm,  which  has  been  dissolved,  for  payment 

of  a  debt  alleged  to  be  due  by  the  firm  is 

ineompeient. 

This  was  an  action  at  the  instance  of  Thomas 

M'Naught,  S.S.C,  Edinburgh,  against  William  J. 

Milligan,  Writer,  183  St  Vincent  Street,  Glasgow, 

for   payment    of    the   sums  of  £61,   16s.    and 

£7,  Is.  Id. 

"The  pnrsuer  averred  that  he  had  acted  as 
Edinburgh  agent  for  the  successive  firms  of 
Stark,  Niven,  &  Milligan,  Stark,  Kiven,  Milli- 
gan, A  Crawford,  and  Stark,  Milligan,  A  Com- 
pany, Writers  in  Olasgow,  and  tbat  the  sums 
sued  for  were  due  to  him  for  business  done  on 
their  behalf.  He  further  averred  that  the  de- 
fender had  been  a  partner  of  eaoh  of  these  firms. 
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and  pleaded  that  as  saoh  he  was  liable  in  idUdum 
tot  the  debts  due  by  them. 

The  defender  denied  that  he  was  indebted  to 
the  poisoer,  and  pleaded — "(l)The  pnTsner's 
aTerments  are  irreleTant  and  insnffioient  to  snp- 
port  the  oonolnsions  of  the  action.  (8)  The 
action  is  inoompetent,  being  brought  against  an 
indiridaal  partner  for  payment  of  alleged  debts 
■aid  to  have  been  ineorred  by  yarions  firms  of 
which  he  was  a  member,  without  the  alleged 
debts  being  oonatitnted  against  the  flnns.  (8) 
All  parties  are  not  called."    . 

The  Lord  Ordinary  (Lmb)  on  16th  June  1885 
Bnstained  the  first  and  second  pleas-in-law  for 
the  defender,  and  dismissed  the  action. 

"  Opinion. — The  present  action  concludes  for 
payment  of  two  sums  of  £61,  168.  and  £7,  Is.  Id., 
alleged  to  be  due  to  the  pursuer  by  the  three  firms 
of  Stark,  Hiven,  A  Milligan,  Stark,  Niven, 
ICiUigan,  k  Orawford,  and  Stark,  Milligan,  & 
Co.  (of  each  of  which  the  defender  was  a  partner), 
and  by  the  defender,  in  respect  of  yarions 
acooonts  incurred  by  these  firms  to  the  pursuer 
for  law  business  done  in  Edinburgh  on  their 
behalf.  It  seems  to  be  admitted  that  the  pursuer 
was  aware  of  the  yarions  changes  in  the  constitu- 
tion of  the  firms  of  which  the  defender  was  a 
partner  during  the  period  embraced  in  the 
aooonnts  (1881,  1882,  and  1883),  and  that  he  has 
had  transactions  with  another  partner  (Mr  Stark) 
regarding  the  same  accounts.  But  the  only 
partner  called  as  defender  in  the  present  action 
ia  Mr  Milligan.  None  of  the  firms  of  which  the 
defender  was  a  partner  is  called.  The  alleged 
debt  is  not  constitnted  against  any  of  them.  It 
appears  from  the  allegations  to  be  due  by  the 
several  firms  only  in  parts  according  to  the  time 
of  the  employment.  It  is  not  said  to  be  due  by 
any  of  the  firms  in  whole.  But  it  is  claimed  in 
slump  against  the  defender  as  having  been  a 
partner  of  all  the  firms. 

"It  is  pleaded  inter  cUia — 'The  action  is  in- 
oompetent, being  brought  against  an  individual 
partner  for  payment  of  alleged  debts  said  to  have 
been  incurred  by  various  firms,  of  which  he  was 
a  member,  without  the  alleged  debts  being  con- 
stituted against  the  firms.'  And  '(3)  All  parties 
are  not  osJled.' 

"  The  pursuer  did  not  maintain  before  me  thai 
he  oonld  insist  in  the  action  without  calling  the 
other  partners  of  the  several  firms ;  but  he  con- 
tended, on  the  authority  of  the  case  of  Muir  v. 
OoUett  (24  D.  1119),  that  it  was  unnecessary  to 
constitute  the  alleged  debt  against  any  of  the 
firms. 

"I  think  that  the  case  of  Muir  v.  CoUett  has 
no  application  here.  It  was  the  case  of  an  action 
against  a  partner  of  a  Bombay  company  which 
bad  been  long  dissolved.  The  ground  of  action 
was  that  the  defender  personally  had  made  the 
contract  in  this  country  on  behalf  of  the  firm. 
The  defenderjalone  was  subject  to  the  jurisdic- 
tion. It  was  decided  that  the  objection  in  that 
ease  was  bad,  because  it  was  not  possible,  accord, 
ing  to  the  law  of  the  domicile  of  the  company,  to 
constitute  the  debt  against  the  firm  as  a  separate 
penona.  The  authority  of  the  case  of  Beid  <£ 
M'OaU  V.  DoujjUu  (June  11,  1814,  F.O.)  was  dis- 
tinctly recognised  as  binding  in  regard  to  cases 
where  the  debt  can  be  constituted  against  the 
oompany. 


"b  the  present  case  the  action  lelatea  to  • 
debt  or  debte  dae  by  a  firm  in  Olasgow.  I  sap> 
pose  there  is  no  doubt  that  such  a  company, 
which  is  not  said  to  be  bankrupt  and  finally  dis- 
solved, subsists  to  the  effect  of  paying  its  debts, 
and  suffering  such  debts  to  be  constitnted  against 
it.  And  the  grounds  of  action  appear  to  me  fa> 
illustrate  the  necessity  of  constitntiog  the  alleged 
debt  against  the  firm  which  was  Uie  primary 
debtor.  For  it  is  not  the  case  of  a  single  aoooant 
incurred  by  one  firm.  The  claim  is  made  up  of 
a  series  of  accounts  incurred  by  a  saocession  of 
firms,  of  which  there  were  different  partners,  al. 
though  the  defender  and  another  are  said  to  have 
been  partners  in  all. 

"In  such  a  case  I  think  that  there  is  good 
ground  for  the  plea  in  equity  that  the  action 
cannot  be  maintained  against  an  individual 
partner  without  constituting  the  debt  against  the 
company ;  and  it  appean  to  me  that  the  judgment 
given  in  Muir  v.  Cottett  is  entirely  favourable  to 
the  plea  in  such  a  case. 

"I  shall  only  add  that  in  my  view  the  calling 
of  the  other  partners  as  defenders  would  in  no 
way  mend  the  pursuer's  case.  Some  of  the 
partners  are  interested  in  one  part  of  the  sum 
sued  for,  others  in  another.  Only  one  other 
partner  is  said  to  be  interested  in  the  whole,  and 
the  pursuer's  answer  to  statement  6  implies  that 
he  has  been  settled  with.  I  am  clearly  of  opinion 
that  the  present  action  cannot  be  allowed,  be> 
cause  it  is  not  in  shape,  even  if  the  other  partners 
were  called,  to  enable  the  defender  to  plead 
any  decree  which  may  be  obtained  as  fixing 
the  amount  for  which  he  is  entitled  to  claim 
relief  against  the  other  partners  of  the  several 
firms." 

The  pursuer  reclaimed,  and  argued  that  the 
action  should  be  sisted  until  a  supplementary 
gammons  was  brought  calling  all  the  partners  of 
the  firms  which  were  dissolved.  When  a  firm 
was  dissolved  then  all  the  partners  became  eorrri 
debendi,  and  in  order  to  constitute  the  debt  it 
was  enough  to  call  all  the  partners  of  the  dis- 
solved firm — Clark  on  Partnership,  ii.  676. 
When  a  firm  was  in  existence  it  was  necessary 
before  suing  any  one  of  the  partners  to  constitute 
the  debt  against  the  firm.  But  here  that  was 
impossible,  because  all  the  firms  had  ceased  to 
exist,  and  therefore  it  would  be  sufficient  to  call 
all  the  partners  of  the  dissolved  firms — Muir  t. 
CoUett,  June  17,  1862,  24  D.  1119;  ifTovMA  v 
Saltortn,  Feb.  8, 1821,  F.C. ;  Edinburgh  and  Otat- 
govB  Bank  v.  Ewan  &  othert,  Feb.  28,  1852,  14 
D.  547 ;  Oeddet  v.  Hopkirk,  June  2,  1827,  5  8. 
697 ;  Detear  v.  JUuniweh,  Feb.  28,  1831,  9  S. 
487;  Bell  V.  WiUiamton,  1  Shaw's  App.  220; 
Shand's  Praet.  188;  Haokay's  Pract  i.  861. 

The  defenders  argued  that  the  action  was  in- 
oompetent as  the  debt  had  not  been  constituted 
against  the  firms,  and  that  it  should  be  dismissed, 
as  was  done  in  Beid  d  M'Gall  v.  Bouglai,  June 
11,  1814,  F.O. 

At  advising — 

LoBD  Fbsbiskmt — This  action  is  raised  for 
the  recovery  of  certain  accounts  which  are 
said  to  have  been  incurred  by  three  succes- 
sive firms  conducting  business  under  the  names 
of  Stark,  Niven,  t  Milligan,  Stark,  Niven, 
Milligan,   &  Orawford,  and  Stark,  Milligan,   & 
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Oompany,  of  eaoh  of  whioh  firms  the  defender 
was  one  of  several  partners.  The  defender  alone 
is  called  upon  to  answer  for  the  yarioas  firms 
and  the  other  partners. 

It  appears  to  me  that  aooording  to  the  sntho- 
rities  this  is  an  incompetent  action.  The  por- 
sner,  however,  desires  that  the  action  should  not 
be  thrown  ont,  but  that  he  should  be  allowed  to 
eore  the  defect  by  a  supplementary  summons. 
I  think  that  wonld  be  a  bad  form  of  prooednre. 
The  pmrsner  can  bring  a  new  action  against  all 
the  partners.  Whether  he  is  bonnd  to  call  the 
firm  whioh  has  been  dissolved  depends  on  oir- 
camstances  we  do  not  know  of,  bat  he  is  at  any 
rate  bonnd  to  call  all  the  partners,  and  there  is 
nothing  in  dismissing  the  action  that  can  prevent 
him  from  doing  so. 

LoBD  Himx — I  agree  with  yoar  Lordship. 

The  pursuer  here  knew  that  there  were  other 
partners  of  the  firms,  and  aooording  to  the  case 
of  Muir  V.  CoUett,  even  assuming  that  it  was  not 
neoessary  to  call  the  firm  as  a  defender  to  the 
action,  I  think  he  was  bound  to  call  all  the 
partners. 

LoBD  Shams — I  am  of  the  same  opinion. 

It  is  not  said  here  that  the  other  partners 
must  be  called  for  their  interest  merely  in  order 
that  they  may  see  decree  pronounced  in  the  oanse. 
It  is  admitted  that  it  would  be  necessary  to  have 
a  separate  action  against  the  other  partners,  and 
then  the  two  wonld  be  conjoined.  I  think  that 
wonld  serve  no  good  purpose.  It  seems  to  me 
clear  that  the  whole  partners  of  the  dissolved  firm 
must  be  called  in  order  to  make  a  relevant  action. 

There  may  be  a  question  whether  the  pur- 
suer is  not  bound  to  call  the  firm  in  order  to 
constituto  the  debt ;  but  if  the  firm  is  dissolved, 
and  has  now  no  place  of  busineBS,  it  would 
appear  that  the  only  way  in  which  the  firm 
could  be  called  would  be  by  serving  the  sum- 
mons on  all  the  partners. 

LoBD  Adah — I  see  no  good  purpose  to  be 
served  by  keeping  the  action  in  Oonrt.  The  con- 
dlnsions  of  the  action  should  be  sufficient  to 
exhaust  the  whole  matter,  and  that  is  not  the 
case  with  the  action  before  us. 

The  Court  varied  the  interlocutor  of  the  Lord 
Ordinary  to  the  effect  of  sustaining  the  first  and 
third  pleas-in-law  for  the  defender,  and  dismissed 
the  action. 

Counsel  for  Pursuer  and  Beolaimer — Scott — 
Salvesen.    Agent— T.  M'Nanght,  S.S.O. 

Counsel  for  Defender  —  Bbind.  Agents  — 
Ferguson  &  Junner,  W.  S. 


Thuraday,  Beeember  17. 

SECOND    DIVISION. 

[Lord  H'Laren,  Ordinary. 
PATERSON'S  trustees  v.  CALEDONIAN 
HERITABLE  SECURITY  COHPANT  (LIMITED), 
AND  LIQUIDATOR. 

I^liUe  Company  —Serttaite  Security  Company — 
Poaer  to  Seeeive  'Money  by  Loan — Purefuut  to 
Avoid  Saerijlce  of  Beeurity — Ultra  vires. 

A  heritable  security  company,  the  objects 
of  which  were  to  lend  money  on  heritable 
seonrity,  and  to  "  receive  money  by  way  of 
loan  by  cash-credit,  debentnte,  depoait,  or 
otherwise,"  and  to  do  all  such  things  aa  were 
oondnoive  to  these  objects,  received  throngfa 
their  manager  a  loan,  which  he  applied  to 
the  porchase  of  heritable  property  over 
which  the  company  had  lent  money  ou  • 
postponed  bond,  and  which  the  prior  bond- 
holder had  brought  to  sale.  There  being  • 
doubt  as  to  the  company's  power  to  bold 
heritage,  the  manager  made  the  purchaae  in 
his  own  name  ;  he  also  granted  the  lender  a 
bond  for  his  money  over  the  subjects,  Tbe 
company  and  its  liquidator  afterwards  dis- 
putod  liability  for  the  loan,  on  the  ground 
that  the  company  had  no  authority  to  pur- 
chase or  hold  heritable  property,  that  the 
manager  was  the  proper  debtor,  and  that 
he  had  no  authority  from  the  dir«otora  for 
the  transaction.  HM  that  the  company 
having  borrowed  the  money  through  its 
proper  officer,  who  was  entitled  to  aeoept 
money  on  loan,  the  lender  had  no  oonoem 
with  inquiring  into  its  powers  to  apply  it, 
and  was  &eref  ore  entitled  to  demand  repey- 
ment. 

OpinioM  that  the  purchase  by  such  s  com- 
pany of  heritage  in  order  to  avoid  a  saerillee 
of  ita  loan  was  not  vUra  virt*. 
Prior  to  June  1877  the  Caledonian  Heritable 
Security  Company  (Limited)  agreed  to  lend 
money  to  Bobert  Johnston,  builder,  the  seonrify 
being  some  house  property  which  ha  was 
erecting  at  CUrinda  Terrace,  Follokshields. 
The  loan  arranged  was  £1000.  There  was  a 
prior  security  for  £2600,  and  the  company  only 
advanced  £650,  depositing  Uie  rest  in  bank. 
By  the  articles  of  the  assooiation  of  the  company 
the  objects  for  which  it  was  established  were 
thus  defined — "To  advance  or  }end  money  on 
security  of  all  kinds  of  heritable  property,  or 
for  the  purpose  of  building,  draining,  encloBing, 
or  otherwise  improving  the  sainel  To  make  ad- 
vances for  the  execution  of  works  nndattakan, 
in  virtue  of  powers  conferred  by  any  pnblio  or 
local  Act  of  I^liament,  on  the  seonritias  thereby 
authorised ;  and  also  on  the  seonrity  of  snnnitiaa, 
and  on  other  assignable  properties,  and  on  or  for 
ths  purchase  of  reversionary  iatsMsts  heritably 
secured.  To  receive  money  by  way  of  loan  by 
oaah-oredit,  debenture,  deposit,  or  otherwise;  and 
the  doing  of  all  such  other  things  as  are  inoi- 
dental  or  oondnoive  to  the  attainment  of  the  above 
objects." 

Johnston  was  sequestrated  em  18th  Jnae  1877, 
and  the  prior  bondholder,  after  aa  TuiimnnssifiJ 
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ezpoBoie,  adTeitised  the  gnbjecti  for  sale  at 
£2800.  The  manager  of  the  company  (Bichard 
Wilson,  O.A.)  came  to  be  of  the  opinion  Cwbieh 
had  been  snggested  to  him  by  the  Glasgow  agent 
of  the  Oompany,  Mr  Bell)  that  it  wotdd  be  for 
the  beet  interests  of  the  company  if  they  bonght 
in  the  subjects.  Accordingly  the  subjects — 1  and 
2  Clarinda  Terrace — were  bonght  by  him  as  agent 
at  £2800,  the  apset  price,  and  the  purchase  was 
oompletad.  Mr  Bell  attended  at  the  sale,  and  as 
appeared  from  the  minute  of  enactment  of  sale, 
ga-ra  the  name  of  the  porohaser  as  Bichard  Wil- 
son, O.A.,  Bdinborgh. 

The  disposition  was  in  favour  of  "Bichard 
Wilson  and  his  heirs  and  assignees. "  In  order  to 
pay  the  price  Wilson  borrowed  £2600  from  the 
tnutees  of  the  late  Bobert  Fsterson.  Mr  Bell  was 
one  of  these  trustees  and  their  agent.  At  their 
their  meeting  of  11th  September  1877,  there  was 
sabmitted  for  their  consideration  a  proposal  for 
a  loan  of  £2600  orer  1  and  2  Olarinda  Terrace 
at  6  per  cent.  They  granted  the  loan,  and  the 
£2600  was  applied  by  Mr  Wilson  to  pay  the 
price  of  the  subjects,  the  balance  necessary  for 
oompleting  them,  paying  legal  expenses,  Ac ,  being 
paid  ont  of  the  company's  fnnds,  and  paid  by  a 
cheque  signed  by  him,  as  manager,  and  by  two 
directors  of  the  company. 

Of  the  same  date  as  the  disposition,  10th 
October  1877,  Wilson  granted  a  bond  and  dis- 
position in  security  over  the  sabjects  for  £2600 
in  fkToar  of  Faterson's  trostees.  This  bond, 
thoo^  granted  by  Wilson,  was  sealed  with 
the  company's  seal,  and  an  investment  account  as 
to  the  property  was  opened  in  the  company's 
books.  Thoogh  entries  relating  to  the  subject 
appeared  in  the  company's  books  and  balance- 
sheet,  there  was  no  minute  of  directors  authoris- 
ing any  snoh  purchase. 

In  1880  the  company  went  into  liqnidation,  and 
the  marriage-contract  trustees  lodged  a  claiim  in 
tha  liquidation  for  the  sum  lent,  but  the  claim 
was  rejected  by  the  liquidator. 

Wilson  became  insolvent,  and  was  sequestrated 
on  the  26th  April  1881. 

Thia  action  was  raised  against  the  oompany 
by  the  trostees  for  repayment  of  the  sum  of 
£S600,  and  payment  of  £148,  19s.  6d.,  being 
arrears  of  interest.  The  liquidator  disputed  lia- 
bility, on  the  groond  that  it  was  not  within  the 
soope  of  the  company's  business  to  purchase 
beritaUe  property  and  grant  bonds  over  it,  and 
that  in  point  of  fact  the  alleged  pnrchase  and 
tha  bond  were  not  known  to  or  authorised  by 
the  company  or  directors,  that  Wilson  had  no 
anthority  to  advance  any  money  on  behalf  of 
siieh  a  porehase  or  to  grant  such  a  security,  and 
that  in  point  of  fact  Uie  disposition  and  bond 
were  in  Wilson's  name  as  an  individnaL 

llie  pnrsners  averred  and  the  liquidator  denied 
that  the  loan  was  to  the  oompany  or  applied 
for  their  purposes. 

The  pursuer  alleged  that  the  form  of  the  trans- 
aetion  was  merely  what  has  been  above  described 
in  oonseqnanee  of  a  doubt  whether  the  oompany 
ooold  hold  or  grant  securities  over  heritable 
piroperty,  and  tlutt  therefore  Wilson's  name  was 

The  liquidator  pleaded— "(2)  Neither  the  pur- 
ehase  of  the  said  subjects  by  Mr  Wilson  nor  the 
granting  of  the  said  bond  and  disposition  in 
security  by  him  having  been  sanctioned  or  author- 


ised by  the  company  or  the  directors,  the  said 
transactions  are  not  binding  on  the  oompany,  and 
no  liability  has  been  incurred  by  it  in  connection 
therewith.  (S)  The  said  transactions  not  having 
been  authorised  by  the  constitution  of  the  said 
oompany,  they  were  ultra  vires  of  the  directors 
(assuming  that  they  were  sanctioned  or  author- 
ised by  them),  and  are  not  binding  on  the  com- 
pany. (4)  llie  said  bond  and  disposition  not 
having  been  granted  by  the  company,  nor 
subscribed  on  its  behalf  by  the  directors  and 
manager,  it  is  not  binding  on  the  company, 
and  the  defenders  are  not  liable  for  the  amount 
thereof." 

At  the  proof  Wilson  deponed  that  the  purchsse 
was  for  uie  company  and  in  order  to  save  the 
money  they  had  advanced,  and  that  the  title  was 
placed  in  his  name  at  Mr  Bell's  suggestion,  and  that 
this  was  so,  either  from  motives  of  convenience  in 
selling  it,  as  they  expected  soon  to  do,  or  because 
of  a  doubt  as  to  the  company's  power  to  hold 
heritage.  He  deponed  that  the  matter  had  been 
before  the  directors,  but  there  was  no  minute  of 
that,  and  several  directors  who  were  examined 
had  no  recollection  of  its  being  so  or  of  having 
heard  of  it  till  this  action  was  raised.  Mr  Bell 
and  he  both  deponed  that  a  declaration  of  trust 
by  him  to  the  company  was  talked  of  bnt.had 
never  been  granted.  The  latter  had  doubted 
whether  the  company  could  purchase  or  hold 
heritage  and  be  had  looked  on  Wilson  as  the 
proper  debtor  to  the  trustees.  Two  of  Fater- 
Bon  a  trustees  deponed  that  they  had  understood 
and  been  informed  by  Mr  Bell  that  the  loan  was 
to  the  company,  and  that  Wilson  was  acting  for  it, 
and  that  they  received  this  information  on  en- 
quiry made  when  the  bond  was  granted,  and 
they  observed  upon  it  Wilson's  name  and  the 
company's  seaL 

The  Lord  Ordinary  (MliABXir)  decerned  against 
the  defenders  in  terms  of  the  condnsionB  of  the 
Ubel. 

"  Optnton.— This  is  an  action  for  the  repay- 
ment of  money  alleged  to  be  lent  by  the  pursuers 
to  the  Caledonian  Heritable  Security  Oompany, 
Limited,  and  secured  by  a  bond  and  disposition 
in  security  granted  by  Mr  Bichard  Wilson,  their 
manager. 

"  The  company,  which  is  in  liquidation,  re- 
padiates  the  loan,  explaining  that  by  its  articles 
of  association  it  is  not  empowered  to  purchase 
heritable  property  or  to  lend  money  on  heritable 
secarity.  I  may  here  observe  that  the  articles 
of  Bssoisiation  in  the  passage  very  fairly  quoted 
by  the  defenders,  empowers  them  'to  receive 
money  by  way  of  loan  by  cash-credit,  debenture, 
deposit  or  otherwise,'  and  it  is  necessary  to 
distinguish  between  the  power  to  receive  money 
in  loan  and  the  power  to  grant  heritable  security 
for  such  loans  when  obtained. 

"The  facts  are  these— Prior  to  June  1877  the 
defendant  company  had  lent  money  to  Uobert 
Johnston,  the  builder  and  owner  of  the  subjects 
in  question,  and  had  received  from  him  a  bond 
and  disposition  in  security  over  that  property. 
This  bond  was  postponed  to  a  prior  security  for 
£2500.  Johnston  was  sequestrated  on  13th  June 
1877,  and  the  property  was  expoaed  to  sale  at  the 
successive  upset  prices  of  £8000  and  £9800.  On 
the  second  exposure  the  property  was  purchased 
by  Mr  Walter  Bell,  who  was  the  agent  of  the 
defendant  company,  and  also  of  the  marriage 
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tniBteee,  on  the  iDitmotionB  of  Mr  Biohaid 
Wilson,  the  manager.  The  purchase  was  made 
in  order  to  save  the  security. 

' '  Mr  Wilson  states  that  the  proposed  purchase 
was  brongbt  before  the  directors,  and  that  he  had 
their  anthoiity  for  ntakiDg  it ;  but  there  is  no 
record  of  snoh  authority  being  given  in  the 
minates  of  the  company.  Accoiding  to  Mr 
Wilson's  evidence  the  title  was  taken  in  his  name 
beoanse  it  was  doubted  whether  the  company 
had  the  capacity  to  bold  heritable  property,  and 
in  this  statement  he  is  confirmed  by  Mr  Bdl,  the 
agent,  who  prepared  the  deed. 

"  The  money  of  the  marriage  tmstees  now  sued 
for  was  nsed  in  paying  a  part  of  the  price  of  the 
heritable  subjects  in  question,  and  in  exchange 
for  the  money  a  bond  was  obtained  from  Mr 
Wilson  acknowledging  the  receipt  thereof,  binding 
himself  in  repayment,  and  conveying  the  property 
in  seonrity  to  the  marriage  trustees.  The  mar- 
riage-contract tmstees  authorised  the  loan,  being, 
however,  under  the  impression  that  the  loan  was  to 
the  company,  and  that  it  was  to  be  secured  by  the 
company's  bond.  The  directors  did  not  expressly 
authorise  their  manager  to  borrow  the  money  ; 
but  the  business  of  the  company  was  money- 
lending,  which  they  carried  on,  like  other  com- 
panies of  this  description,  by  borrowing  from  all 
and  sundry  at  a  lower  rate,  and  lending  out 
money  at  a  higher  rate  of  interest.  In  point  of 
fact,  money  was  regularly  received  by  the  manager 
from  depositors  without  the  intervention  of  the 
directors,  and  I  do  not  see  how  such  a  business 
could  be  carried  on  if  the  manager  had  not  a 
general  authority  to  receive  money  on  loan  for 
the  uses  of  the  company.  The  money  of  the 
pursuers  was  passed  through  the  books  of 
the  company,  being  credited  and  debited  to 
the  company  and  the  marriage  trustees  respec- 
tively. 

"On  these  facts  I  am  of  opinion  that  the 
defendant  company  is  liable.  It  may  be  that 
the  company  had  not  the  power  to  grant  heritable 
security  for  borrowed  money ;  but  the  company 
borrowed  the  money — its  books  being  evidence 
of  the  loan — and  its  manager  granted  the  security. 
There  is  nothing  contradictory  or  even  unusual 
in  the  circumsta]aoe  that  security  is  granted  by  a 
person  other  than  the  borrower.  A  cash-credit 
bond  is  an  example,  and  I  have  known  cases 
where  the  banks  have  given  credit  to  a  customer 
in  consideration  of  heritable  security  granted  by 
one  of  the  customer's  family  or  friends. 

"  But  it  is  said  the  company  got  no  benefit 
from  the  loan ;  it  is  all  gone  to  pay  for  a  house 
which  the  company  had  not  the  capacity  to  pur- 
chase or  pay  for.  It  may  be  so ;  but  the  company 
had  the  capacity  to  borrow  the  money,  and  the 
creditor  was  not  bound  to  see  to  its  application. 
If  the  directors  authorised  the  purchase  of  the 
house,  and  if  the  articles  of  association  prohibit 
snoh  a  purchase,  even  through  the  intervention 
of  a  trustee  for  the  company,  a  question  between 
the  directors  and  the  oompaoy  may  arise.  If  the 
purchase  was  made  by  the  manager,  or  by  the 
manager  and  agent,  on  his  or  their  responsibility, 
the  question  will  be  between  him  or  them  and  the 
company.  It  is  in  my  view  sufficient  for  the 
decision  of  this  case  that  the  marriage  tms- 
tees lent  their  money  to  a  company  whose 
business  it  was  to  bonow  money  and  lend  it  oat 
•gain. 


"  Such  a  case  as  this  could  not  have  arisen  if 
the  marriage  trustees  and  the  company  had  been 
represented  by  separate  agents,  and  it  is  much  to 
be  desired  that  the  legal  profession  would  take 
steps  to  prevent  the  misuse  of  the  practice  under 
which  the  same  agent  acts  for  borrower  and 
lender,  thus  depriving  the  lender  of  the  benefit 
of  independent  advice  as  to41ie  validity  and  valna 
of  the  offered  security." 

The  defenders  reclaimed,  and  argued— ^The 
transactions  were  not  binding  on  the  company, 
in  respect  (1 )  that  under  its  constitution  the  dire«- 
tors  had  no  power  to  borrow  ;  and  (2)  assum- 
ing they  bad  such  power,  they  had  never  antho- 
rised  the  transaction  —  Balfonr  and  Another  ▼. 
Emeit,  January  1859,  28  L.  J  ,  O.F.  170,  and  6 
L.B.,  O.F.  (N.S.)  601,  vide  opinion  of  Chief- 
Justice  Cockbum ;  Ma^Miey  v.  Ho^/fitrd  Mining 
Oontpantf,  July  1876,  7  L.B.,  Eng.  A  Ir.  App. 
869,  tide  opinion  of  Lord  Hatherley,  p.  893; 
AtMmrjf  BaUvMy  Company  v.  Biehe,  June  1875, 
7  L.B.,  Eng.  k  Ir.  App.  663,  vide  opinion  of 
Lord  Hatherley,  p.  684  ;  BhieUi'  Tnuieeey.SnuOi 
and  OOun,  July  13,  1888,  10  B.  1198,  and  Nov- 
ember 24,  1884,  10  H.  of  L.  App.  Caa.  119.  (3) 
The  trustees  knew  the  money  was  to  be  appUsd 
by  the  company  to  an  illegal  purpose. 

The  pursuers  replied  —  It  was  within  the 
power  of  the  company  to  take  this  money  on 
loan.  There  was  nothing  in  the  memorandum 
as  to  borrowing  being  competent  to  the  direotora 
only.  Wilson  had  clearly  authority,  and  the 
transaction  was  treated  as  a  loan  to  the  com- 
pany in  its  books.  There  was  nothing  illegal 
in  applying  the  money  as  it  was  done.  Inas- 
much as  the  company  had  power  to  borrow 
there  was  implied  a  power  to  do  everything 
to  make  this  security  good  in  the  best  way 
they  could — Atiatie  Banking  Corporation  Com- 
pany, June  1869,  4  L.R,  Chan.  App.  258.  In 
ShieUt'  case,  which  was  quite  different  from  tU«, 
the  directors  had  given  a  personal  guarantee 
which  was  quite  ineffeotuaL  No  money  passed, 
and  there  was  no  consideration.  Here  the  com- 
pany coald  have  taken  over  the  first  bond,  bat 
instead  of  that  they  bought.  That  was  not  vUra 
tire*,  but  a  reasonable  exercise  of  their  poveia, 
done  to  save  their  security. 

At  advising — 

LoBD  JUST10X-C1.XBK— Theqnestion  is,  whether 
we  are  to  adhere  to  the  Lord  Ordinary's  inter- 
locutor? On  reading  his  judgment  I  was  im- 
pressed with  the  views  which  he  lias  there  ex- 
pounded, and  after  hearing  a  full  argoment  in 
the  case  I  remain  unshaken  in  that  opinion. 

I  doubt  greatly  whether  the  parties  here  are 
within  the  oategoi7  of  any  of  the  oases  quoted. 
It  ia,  I  think,  a  simple  case  of  lender  and  bor- 
rower, and  the  company,  who  were  the  bor- 
rowers, were  entirely  within  their  powers  in 
entering  into  that  contract.  There  is  no  cng- 
gestion  that  an  ordinary  loan  by  bond  is  not 
within  the  powera  of  the  company,  and  nona  that 
the  giving  heritable  security  for  snch  a  loan  would 
alter  its  position.  Therefore,  passing  from  *^-t. 
ex  fade  the  transaction  is  one  of  ordinary  loan, 
and  there  is  nothing  on  the  surface  to  show  that 
the  money  was  borrowed  for  any  particular  pur- 
pose. But  it  ia  sought  to  bring  the  lender  into 
contact  with  the  prior  transaction  whereby  the 
bonowing  company  aoqalred  the  property.    The 
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eompany  had  lent  money  on  property  in  Glas- 
gow. In  oouTBe  of  time  their  aacnrity  came  to 
be  in  a  somewhat  doabtfnl  condition.  Prior 
bondholders  advertised  the  sabjects  for  sale. 
The  state  of  the  markets  was  such  that  there 
were  apparently  well-fonnded  fears  that  the  pro- 
perty wonld  sell  for  a  anm  which  wonld  not  pay ' 
the  preferable  debts.  The  office-bearers  of  the 
eompany  came  to  be  of  opinion  that  it  would  be 
a  good  thing  for  the  company  to  bny  in  the  pro- 
perty when  thns  brought  to  sale  rather  than 
allow  the  money  which  they  had  adyanced  on  it 
to  be  irretrieyably  saorlfioed. 

Now,  all  that  was  qnite  outside  the  transactions 
between  the  parties  here.  But  it  happened  that 
Ur  Bell,  the  company's  agent,  was  also  agent  both 
for  the  company  and  for  the  marriage-contract 
trustees,  who  are  the  pursuers  here.  Mr  Bell 
bought  in  the  property  for  the  company,  and 
though  the  title  is  taken  in  the  individual  name 
of  Wilson,  the  company's  manager,  there  is  no 
room  for  the  suggestion  that  the  company  is  not 
the  true  proprietor,  and  that  Wilson  had  not  full 
authority  not  only  to  purchase  for  the  company 
but  to  t<^e  the  title  in  his  own  name. 

After  the  purchase  was  made,  if  not  before,  it 
oame  to  be  doubtful  whether  the  prior  bond- 
holders, under  burden  of  whose  bonds  the 
property  had  been  bought,  would  allow  their 
money  to  lie.  This  proved  to  be  the  case,  and 
aeooidingly  after  the  paichase,  not  for  the 
porpeee  of  paying  the  price  directly,  bat  no 
doubt  with  the  same  result,  Mr  Bell  advanced 
to  the  oompany  the  money  of  these  marriage 
trustees  to  take  up  the  prior  bonds.  I  do  not  go 
into  the  question  whether  the  oompany  authorised 
the  transaction  or  not;  there  is  the  strongest 
possible  reason  for  assuming  that  they  did,  and 
that  in  carrying  it  out  they  trusted,  according  to 
their  ordinary  practice,  to  the  manager  and  agent, 
in  whom  they  had  perfect  confidence.  To  those 
dealing  'with  it  the  company's  intervention  is 
sufficiently  proved  by  the  impress  of  the  com- 
pany's seal  on  the  bond. 

"The  question  then,  to  my  mind,  is  simply  this, 
Had  the  oompany  power  to  borrow?  I  have 
already  answered  that  they  had.  They  did  borrow, 
and  with  the  application  of  the  money  the  lenders 
had  no  concern.  It  so  happened,  somewhat 
unfortunately  perhaps  for  all  concerned,  that  the 
agent  who  acted  for  the  lenders  was  also  the 
agent  of  the  company  who  had  carried  out  the 
previous  transaction  of  purchase.  But  except 
in  so  far  as  hia  knowledge  is  to  be  imputed  to  his 
clients,  they  were  not  brought  into  contact  with 
that  prior  transaction  at  all. 

I  do  not  therefore  think  that  it  is  necessary  to 
go  further  into  the  question  as  to  the  company's 
power  to  bay  the  property.  At  the  same  time,  I 
may  say  that  if  they  had  power  to  lend  on  herit- 
able security,  which  undoubtedly  they  had,  I 
•bonld  if  necessary  be  of  opinion  that  they  had 
power  to  do  what  they  did  by  way  of  protecting 
their  security  from  sacrifice,  and  that  what  they 
did  do  was  a  reasonable  act  in  the  interest  of  the 
shareholders. 

LoBD  Tormo — I  am  of  the  same  opinion.  I  do 
not  say  that  the  case  is  unattended  with  difficulty, 
or  that  every  doabt  in  my  mind  has  been  removed. 
Bat  we  have  had  it  very  f uUy  brought  before  us. 
All  the  evidence  necessary  for  a  judgment  has 
VOL.  -rxiit. 


been  adduced.  The  law  has  been  fully  argued, 
and  I  have  no  hesitation,  fully  reoognising  the 
interests  involved  and  the  grounds  of  doubt,  in 
agreeing  with  your  Lordship  and  with  the  Lord 
Ordinary. 

On  the  face  of  the  documents  of  debt  the 
oompany  is  not  the  debtor  of  the  pursuers. 
There  is,  however,  no  doubt  of  the  company's 
obligation,  and  as  little  that  the  company's  pro- 
perty is  pledged  to  the  pursuer  for  that  obligation. 
The  pursuers  do  not  abandon  Mr  Wilson,  nor  do 
they  abandon  the  property  which  is  truly  the 
company's,  though  feudally  vested  in  Mr  Wilson's 
name,  and  the  real  question  raised  in  the  action 
is,  whether,  assuming  Mr  Wilson  and  the  property 
insnfflcient  to  meet  the  pursuer's  claim,  they  are 
entitled  to  come  against  the  company's  general 
funds  for  the  deficiency  ? 

To  make  out  their  case  the  pursuers  must 
establish  facts  not  appearing  on  the  face  of  the 
documents.  I  am  of  opinion  that  they  have 
done  so. 

The  company  held  a  security  over  certain  house 
property  in  Glasgow,  postponed  to  a  prior  bond 
or  bonds.  The  prior  bondholders  brought  the 
property  to  sale.  It  was  deemed  by  the  com- 
pany's officials  likely  to  sell  at  a  sum  which  woxdd 
sacrifice  the  company's  interest  in  it.  Being 
apprehensive  of  this  the  company's  ofBoials 
thought  it  prudent  to  buy  in  the  property.  I  am 
by  no  means  prepared  to  affirm  that  it  was  beyond 
the  power  of  the  company  to  do  so.  The  incli- 
nation of  my  opinion  is  that  it  was  within  the 
scope  of  the  legitimate  business  of  the  company 
to  endeavour  to  save  the  sacrifice  of  money  lent 
upon  property  by  buying  it  in  rather  than  let  it 
go  at  a  price  which  would  involve  the  sacrifice  of 
the  money  lent  on  it.  Be  that  as  it  may,  whether 
it  was  within  or  without  the  scope  of  the  com- 
pany's business  to  buy  in  this  property  with  a 
view  of  avoiding  loss  to  the  oompany  on  their 
loan  over  it,  it  was  thought  by  the  company's 
officials  prudent  to  do  so,  and  they  did  so,  and 
in  order  to  do  so  they  required  to  borrow  money. 
Now,  they  certainly  had  power  to  borrow  money. 
Whether  they  had  power  to  apply  the  money 
when  borrowed  in  buying  heritable  property  I 
do  not  inquire.  They  had  power  to  borrow,  and 
if  in  borrowing  they  acted  within  their  powers, 
though  in  applying  the  money  borrowed  they 
might  be  without  their  powers,  the  lenders  had 
no  heed  to  concern  themselves  with  the  appli- 
cation. 

It  would  be  unprofitable  to  speculate  upon  the 
different  occasions  on  which  such  a  company 
might  borrow  for  the  purpose  of  its  business! 
Bat  that  those  who  formed  the  oompany  and 
framed  its  constitution  contemplated  that  it 
should  borrow  money  is  clear  from  the  terms  of 
the  memorandum  of  association,  which  sets  forth 
as  one  of  the  objects  for  which  the  company  was 
established  the  receiving  "money  by  way  of 
loan,  by  cash-credit,  debenture,  deposit,  or  other- 
wise." There  are  manifestly  contemplated  two 
kinds  of  loan.  There  may  be  loans  of  money 
made  for  the  purpose  of  trading  it  out  again,  or 
there  may  be  loans  made  for  the  purpose  of  en- 
abling the  company  to  pay  current  expenses.  Is 
the  lender  in  lending' to  a  company  in  such  a  posi- 
tion bound  to  inquire  what  the  company  are  goiug 
to  do  with  the  borrowed  money  ?  If  so,  to  make 
their  action  safe  they  must  not  only  know  what 
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the  company  is  going  to  do  with  the  money,  but 
mnst  insist  npon  being  placed  in  the  position  of 
doing  for  the  company  what  it  proposes  to  do, 
for  withont  that  they  conld  never  be  sure  that 
the  company  will  do  what  it  proposes  to  do,  and 
what  the  lenders  have  satisfied  themselves  the 
company  can  legally  do.  All  this  would  be  ex- 
tremely inconvenient,  and  practically  render  the 
working  of  anch  a  company  impossible. 

That  the  company  did  borrow  the  money  is 
quite  clear  ;  that  they  did  borrow  it  for  the  pur- 
pose and  apply  it  for  the  purpose  of  securing  the 
complete  property  title  is  also  quite  clear.  If 
that  purpose  and  application  was  within  the 
company's  powers,  the  porsners  are  quite  right 
on  every  point.  But  even  if  the  pnrpose  and 
application  was  not  within  the  company's  powers 
the  pursuers  had  no  concern  with  that. 

Some  matters  were  argued  as  to  the  powers  of 
the  company's  manager  and  the  sanction  of  the 
directors.  I  do  not,  however,  think  it  necessary 
to  discuss  this  matter  in  detail.  It  was  reason- 
able that  the  manager  and  agent  should  recom- 
mend the  transaction,  both  the  bnying  in  the 
property  and  the  borrowing  money  for  the  pnr- 
pose. And  I  have  very  little  doubt  that  the 
directors  knew  all  about  it,  for  notice  of  it  is  regu- 
larly entered  in  the  minute-book.  No  blame 
whatever  attaches  to  the  agent.  The  proper 
officers  having  recommended  the  loan,  the  com- 
pany must  make  good  the  deficiency. 

The  result  is  that  the  Lord  Ordinary's  interlo- 
ontor  is  well-founded. 

LoBD  Cbaioeiix  concurred, 

LoBD  BnTHEBFUBD  CnABK — I  confess  I  have 
found  the  case  attended  with  difficulty,  and  my 
mind  is  not  yet  cleared  on  the  question  at  issue. 
But  as  your  Lordships  have  already  decided  the 
case,  and  have  a  clear  opinion  in  favonr  of  the 
parsners,  I  should  rather  abstain  from  saying 
anything  farther  on  the  matter. 

The  Oonrt  adhered, 

Oonnsel  for  Parsners — D.-F.  Balfour,  Q.G, 
— ^XTre,     Agents — George  Andrew,  S.B.C, 

Counsel  for  Defenders  —  Asher,  Q.C,  — 
Outhrie  Smith  —  Straohan.  Agents  —  Morton, 
Neilson,  i,  Smart,  W.S. 


Friday,  December  18. 
WHOLE     COURT, 

NATIONAL   BANK   OF  SCOTLAND  (lIMITED) 

v.    union     bank     of     scotland 
(limited). 

Right  in  Security— Absolvie  Ditpoiitionwith Back- 
Letter— Asiignation  by  Debtor  of  Re-conveyance 
Intimated  to  Creditor— FurUier  Advaneet  by 
Creditor  Holding  the  Uitposition— Retention. 
A  in  secnrity  of  advances  by  the  National 
Bank  disponed  thereto  by  disposition,  duly 
recorded,    certain    heritable    property    be- 
longing to  him.      By  separate  bsck-letter, 
never    recorded,    it    was    agreed    that    the 
National  Bank  should  hold  the  disposition 
in  security  tiU  payment  of  all  sums  then 


due,  or  whioh  shoold  thereafter  become  due 
by  A'b  firm,  and  that  on  payment  thereof 
the  subjects  should  be  re-conveyed  to  him. 
Thereafter  A,  in  secnrity  of  advances  by  the 
Union  Bank,  assigned  to  the  Union  Bank  his 
whole  right  in  the  lands  under  the  right  of 
reversion  arising  out  of  the  transaction  with 
the  National  Bank.  This  assignation  was 
intimated  to  the  National  Bank.  After  this 
intimation  the  National  Bank  continued  as 
before  to  make  advances  to  A,  who  eventu- 
ally executed  a  trust  for  creditors,  being 
largely  indebted  to  both  banks.  The  sub- 
jects were  not  sufficient  to  pay  both,  and  a 
question  arose  between  the  banks  whether 
the  National  Bank  had  any  preference  for  the 
advances  made  after  the  intimation  of  the 
assignation.  Held,  by  a  majority  of  the 
whole  Court,  that  they  had,  beoanae  by 
their  contract  they  were  proprietors  of 
the  subjects  disponed,  and  entitled  to 
retain  them  until  payment  of  all  their 
advances,  which  right  their  debtor's  inti- 
mated assignation  could  not  defeat  to  any 
extent 

The  minority  (Lords  Shand,  Toung, 
Butherfurd  Clark,  Adam,  and  Rinnear)  were 
of  opinion  that  the  effect  of  the  assignation 
to  the  Union  Bank,  duly  intimat^,  wu 
to  prevent  the  National  Bank  from  being 
entitled  to  the  benefit  of  their  security  for 
loans  made  to  A  after  intimation  of  the 
assignation, 
Ditpotition  ex  faoie  aheolvte,  with  Saeh-Sond— 
Beeurity — Factum  de  retrovendendo. 

When  a  debtor  conveys  his  property  to  his 
creditor  by  abgolnte  disposition  with  back- 
letter,  what  remains  in  him  is  not  a  radical 
right  of  property  but  a  personal  claim  to 
enforce  a  paetum  de  retrovendendo. 

Observation*  {per  Lord  President)  on  StUh 
V.  Maxwell,  Jaly  8,  1795,  M.  1163. 
In  February  1879  the  firm  of  William  H'Arthur 
&,  Co.,  Greenock,  was  liable  on  bills  held  by  the 
National  Bank  to  fall  due  in  May  in  a  snm  of 
£1684,  78.  lid.  Upon  12th  February  1879  Mn 
M 'Arthur  (one  of  the  partners  of  the  said  firm) 
disponed  to  the  National  Bank,  for  ' '  certain  good 
and  onerous  causes  and  considerations,"  certain 
heritable  subjects  belonging  to  her,  and  aitasted  in 
Charles  Street,  Greenock.  The  disposition  was  le- 
corded  in  the  Begister  of  Sasines  on  16th  February 
1879.  Upon  the  same  date  as  the  disposition  Mrs 
M'Arthur  addressed  the  following  letter  to  the 
National  Bank:— "To  the  NeUiorud  Bank  of 
Seotland,  Edinburgh. — Gentlemen — I,  Mrs  Maiy 
Anne  Brown  or  M'Arthur,  residing  in  Greenock, 
widow  of  the  late  William  M'Arthur,  merchant, 
Greenock,  herewith  deliver  to  yon  a  disposition, 
of  even  date  herewith,  granted  by  me  in  yonr 
favour,  of  subjects  on  the  east  side  of  Cfaarlee 
Street,  Greenock,  extending  to  SI  poles  20  yards 
imperial  standard  measure  or  thereby:  and  I 
agree  that  you  shall  hold  said  disposition  in 
security,  and  until  full  and  final  payment  of  all 
sums  of  money  now  due,  or  which  may  hereafter 
become  dae,  by  the  company  firm  of  William 
M'Arthur  &  Company,  merchants,  agents,  and 
warehouse  keepers  in  Greenock,  and  me,  the  said 
Mrs  Mary  Anne  Brown  or  M'Arthur,  and  William 
M'Arthur,  the  sole  partners  of  the  said  firm,  as 
such  partners,  to  you :  And  as  to  the  said  herit- 
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agea,  I  undertake  to  ke«p  the  same  f  11II7  insured 
against  fire,  and  to  relieve  yon  of  all  the  liabilitiea 
and  responsibilities  attaching  to  the  ownership 
thereof,  while  at  the  same  time  yon  shall  have 
fall  power  at  pleasure  to  exercise  the  rights  of 
ownership,  by  letting  or  selling  the  same,  it 
being  anderstood  that  any  rents  or  prices  yon 
may  receive  shall  be  applied  towards  payment  of 
whatever  may  be  due  by  the  foresaid  firm  of 
William  M'Arthnr  iSs  Company,  and  partners 
thereof,  to  yon ;  and  that  on  payment  of  all  snch 
sums,  before  sale  of  said  heritages,  yon  shall,  at 
my  expense,  convey  the  said  heritages  to  me,  the 
said  Mrs  Mary  Anne  Brown  or  M'Arthnr. — In 
witness  whereof,"  An. 

By  letter  to  Mrs  M'Arthnr  dated  14th  February 
1879  the  National  Bank,  through  their  secretary, 
consented  to  hold  the  disposition  therein  referred 
to  on  the  terms  stated  in  her  letter. 

On  18th  February  1879  WiUiam  M'Arthnr  &, 
Co.  opened  an  account  with  the  National  Bank 
with  a  credit  of  £800.  By  18th  August  1879  it 
was  overdrawn  by  £j6fH,  and  by  28th  March  1882, 
when  Wm.  M'Arthnr  k  Co.  executed  a  trust  for 
creditors  as  after  mentioned,  it  was  overdrawn  by 
£4183. 

WiUiam  M'Arthnr  &  Company  and  Mrs 
M'Arthnr  had  also  dealings  with  the  Union 
Bank,  and  were  indebted  to  that  bank  also,  and 
proposed  as  security  the  reversionary  interest 
in  the  subjects  in  Charles  Street.  On  18  th 
August  1879  (conform  to  a  relative  agreement 
with  the  Union  Bank)  Mrs  M'Arthnr  executed 
this  ex  faeie  absolute  assignation  in  favour  of 
the  Union  Bank — "I,  Mrs  Mary  Anne  Brown 
or  M 'Arthur,  residing  in  Greenock,  widow  of  the 
deceased  William  M'Arthnr,  merchant  and  ship- 
owner in  Greenock,  for  certain  good  and  onerous 
causes  and  considerations,  but  without  any  price 
paid,  do  hereby  alienate,  assign,  and  dispone,  to 
and  in  favonr  of  the  Union  ^nk  of  Scotland,  in- 
oorporated  under  Act  of  Parliament,  and  to  the 
assignees  and  disponees  whomsoever  of  the  said 
bank,  All  and  Whole  my  right,  title,  and  interest, 
claim  of  right,  property,  and  possession,  petitory 
as  well  as  possessory,  and  of  what  kind  or  nature 
soever,  wUch  now  belongs  or  which  may  here- 
after belong  to  me,  or  my  heirs,  executors,  and 
representatives  whomsoever,  and  which  now  is 
or  may  hereafter  be  competent  to  me  and  my 
foresaids,  in  and  to  the  lands  and  others  herein- 
after described,  under  and  by  virtue  of  the  right 
of  reversion  or  other  right  belonging  to  me 
arising  out  of  (first)  an  absolute  disposition 
dated  the  12th,  and  recorded  in  the  Division 
of  the  General  Begister  of  Sasines  applicable 
to  the  county  of  Benfrew  the  fiifteenth  day  of 
February  1879,  granted  by  me  in  favour  of  the 
National  Bank  of  Scotland  ;  and  (second)  relative 
back-letter  granted  by  me  to  the  said  National 
Bank,  dated  the  said  12th  day  of  February  1879, 
and  a  letter  granted  by  the  said  bank  to  me 
dated  the  14th  day  of  the  said  month  of  Febmary 
1879,  viz.,  in  and  to  All  and  Whole  that  piece  of 
ground  lying  on  the  east  side  of  Charles  Street 
in  Greenock  " — [Here  followed  detcription  of  the 
tul^ecU  tubttantiaUy  Uie  same  as  in  the  laid  di>- 
poniwn  in  favour  of  the  National  Bank] — "  With 
entry  as  at  the  date  hereof  :  And  I  grant  warran- 
dice ;  bnt  excepting  therefrom  (first)  a  bond  and 
disposition  ia  security  affecting  said  subjects  for 
the  ram  of  £2500,  granted  by  me  in  favonr  of  the 


tmstees  and  exeontors  of  the  deceased  WiUiam 
Park,  sometime  merchant  in  Greenock,  there- 
after of  TorwoodhUl,  in  the  parish  of  Bow  and 
county  of  Dumbarton,  dated  9th  September,  and 
recorded  in  the  Division  of  the  General  Begister 
of  Sasines  for  BenfrewshireSd  October  1876  ;  and 
(second)  the  said  disposition  in  favour  of  the 
said  National  Bank  of  Scotland :  And  I  have 
herewith  deUvered  up  to  my  said  assignees  my 
copy  of  the  said  letter  granted  by  me  to  the  said 
National  Bank  of  Scotland,  and  their  said  letter 
to  me,  surrogating  and  substituting  the  said 
Union  Bank  of  Scotland,  incorporated  as  afore- 
said, and  their  foresaids,  in  and  to  my  fnU  right 
and  place  in  the  premises ;  and  I  consent  to  the 
registration  hereof  for  preservation." 

This  assignation  was  duly  intimated  to  the 
National  Bank,  who  on  iSth  August  1679  acknow- 
ledged it  as  f oUows: — ' '  The  National  Bank  of  Boot, 
land,  Edinburgh,  18<A  Augutt  1879.— On  behalf  of 
this  bank  I  hereby  hold  the  foregoing  assigna- 
tion as  intimated  to  the  bank,  and  have  received 
a  copy  of  the  deed  to  file.  For  the  Natiomai. 
Banx  of  Soon^Ms,  John  GiFroan,  Cathim: " 

The  National  Bank  continued  to  make  ad- 
vances to  M 'Arthur  &  Co.,  uo  notice  of  which, 
or  of  the  intention  to  make  them,  was  given  to 
the  Union  Bank  until  on  or  abont  28th  March 
1882,  at  which  date  Mrs  M'Arthnr  and  WiUiam 
M'Arthnr,  the  individual  partners  of  the  said 
firm,  executed  a  trust-deed  for  behoof  of  creditors. 

The  firm's  indebtedness  to  the  National  Bank 
at  this  date  amounted,  as  already  stated,  to  £4183, 
28.  9d.,  and  the  National  Bank  did  not  accede  to 
the  trust-deed. 

On  the  18th  August  1879,  when  the  assig- 
nation was  intimated  to  the  National  Bank,  the 
firm  of  WUiiam  M'Arthnr  &,  Company  were 
indebted  to  the  Union  Bank  to  the  extent 
of  £2400.  The  subsequent  operations  upon  the 
account  resulted  in  the  firm  being  at  the  date 
of  the  trust-deed  indebted  to  the  Union  Bank  in  a 
sum  of  £1009,  6s.  6d. ,  afterwards  reduced  to  £727, 
9s.  3d.  of  principal  by  the  realisation  of  a  sepa- 
rate security.  The  National  Bank  had  no  know- 
ledge of  any  of  the  transactions  between  the 
Union  Bank  and  Mrs  M'Arthnr  or  her  firm, 
further  than  that  the  assignation  of  18th  August 
was  intimated  to  them  as  above  stated.  The 
valne  of  the  subjects  was  not  sufficient,  together 
with  the  dividends  from  the  estate,  to  enable 
both  the  National  and  Union  Banks  to  operate 
fuU  payment  of  the  sums  due  to  them,  and  the 
question  in  this  case  arose  between  them  as  to 
the  priority  of  their  respective  rights  and  inter- 
ests in  and  to  the  subjects. 

In  these  circumstances  this  Special  Case  was 
presented  to  the  Court.  The  National  Bank 
were  the  first  parties ;  the  Union  Bank  were  the 
second  parties. 

The  first  parties  contended  that  after  the  dis- 
position in  their  favonr  was  granted  and  recorded, 
the  only  right  remaining  in  Mrs  M  'Arthur  was  a 
personal  right  to  caU  on  them  (the  first  parties)  to 
denude  on  payment  of  the  sum  due  to  them  by 
the  firm  at  the  time,  and  that  the  second  parties 
had  no  higher  or  other  right  under  the  assigna- 
tion in  their  favour.  They  accordingly  main- 
tained that  they  had  a  real  sacnrity  over  the 
subjects  for  the  whole  amount  of  their  advances 
to  the  firm,  preferable  to  any  claim  at  the 
instance  of  Uie  second  parties. 
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The  second  parties  contended  that  the  first 
parties  were  only  entitled  preferably  to  the  sum 
which  was  dae  them  on  18th  August  1879, 
when  the  assignation  was  intimated  to  them, 
their  disposition  being  merely  a  security  which  it 
was  within  the  power  of  Mrs  M'Arthur  to 
limit  or  restrict  to  the  amount  due  at  a  certain 
date,  and  that  the  intimation  to  the  first  parties 
of  her  assignation  to  the  second  parties  on 
18th  August  1879  operated  as  a  restriction  of  the 
security  to  the  amount  of  the  adTanoes  made  up 
to  that  date.  The  second  parties  therefore  claimed 
to  be  entitled  to  the  reversion  of  the  property  to 
the  extent  of  their  debt,  after  satisfaction  of  the 
sum  due  to  the  first  parties  as  at  the  date  when 
said  assignation  was  intimated. 

The  questions  submitted  for  the  opinion  of 
the  Court  were  these — "(1)  Is  the  security  of  the 
first  parties  over  the  said  subjects  preferable  to 
the  security  of  the  second  parties  to  the  extent 
of  the  whole  sum  due  to  the  first  parties  by  the 
firm  of  William  M'Arthur  t  Company  at  the  date 
of  said  trust-deed  ?  or  (2)  Is  the  first  parties'  pre- 
ference limited,  in  a  question  with  the  second 
parties,  to  the  amount  due  by  the  said  firm  to  the 
first  parties  on  18th  August  1879,  the  date  of  the 
intimation  of  the  said  assignation  ?" 

Minutes  of  debate  were  ordered  by  the  First 
Division  on  SOtfa  May,  and  on  2d  July  these  min- 
utes were  ordered  to  be  laid  before  the  Judges  of 
the  Second  Division  and  the  permanent  Lords 
Ordinary  in  order  to  obtain  their  written  opi- 
nions on  the  case. 

Argued  for  the  first  parties — The  effect  of  the 
infeftment  of  the  National  Bank  (the  first  parties) 
was  to  divest  Mrs  M'Arthur  of  the  subjects,  while 
aU  that  remained  in  her  was  a  personal  right  to 
demand  n  reconveyance  on  payment  of  all  debts 
due  by  her  or  her  firm  at  the  date  of  the  demand. 
The  first  parties  were  vested  in  the  full  property 
of  the  subjects  with  a  right  of  retention  for  all 
sums  due  or  to  become  due  to  them  by  William 
M'Arthur  *  Go.  and  Mrs  M'Arthur.  This  was 
their  right  not  only  at  common  law,  but  by  the 
terms  of  the  back-letter.  The  assignation  by 
Mrs  M'Arthur  to  the  second  parties,  and  its  inti- 
mation by  them  to  the  first  parties,  did  not  in  any 
way  affect  the  position  of  the  first  parties,  for  all 
that  Mrs  M'Arthur  could  convey  or  assign  was 
her  personal  right  to  a  reconveyance  on  certain 
terms.  She  could  not  burden  the  subjects,  but 
only  her  personal  right  which  was  not  a  right  in 
the  subjects  at  all— 2  Bell's  Comm.,  (7th  ed.;  272, 
(5th  ed.  298).  The  second  parties  by  having 
the  back- letter  delivered  to  them  were  made 
aware  that  the  reversionary  right  assigned  to 
them  was  unfixed  and  fiuctuating  in  its  char- 
acter, and  their  rights  in  the  assignation 
oould  be  no  higher  than  those  of  their  author. 
The  contention  of  the  second  parties  that  the 
notice  by  them  had  the  effect  of  limiting  the 
first  parties'  security  to  the  amount  of  indebted- 
ness as  it  then  stood  was  not  supported  by  any 
direct  authority  in  the  law  of  Scotland,  and  no 
analogy  could  be  drawn  from  cases  from  which  a 
back  bond  had  been  recorded  or  founded  on  in 
judgment.  Indeed  the  recording  of  a  back  bond 
had  not  the  effect  of  fixing  the  amount  covered 
by  the  security,  except  when  the  back  bond  made 
mention  of  a  specific  sum  of  money  as  the 
amount  of  the  debt— 1  Bell  Com.,  7th  ed.  729, 
and  cases  there  cited.     As  to  the  effect  of  an  abso- 


lute disposition  and  back  bond  as  regarded 
subsequent  advances,  see  case  of  BiddeU, 
February  16,  1782,  M.  1154,  while  as  to  the  effect 
of  publishing  the  back  bond  by  recording  it  or 
founding  on  it  in  judgment,  see  Keiih  v.  Maxwell, 
July  8,  1795,  M.  1168,  and  BeU  Fol.  Cases,  234; 
Oardffne  v.  Soffol  Bank,  13  D.  912,  rev.  1  Maoq. 
358  ;  Miller  v.  Small,  11  D.  495,  rev.  1  Macq. 
345  ;  Bartiett  v.  Buchanan,  February  21,  1811, 
P.C,  Bell's  Prin.  sec.  912,  1  Bell's  Comm.  (7th 
ed.)  724;  Oity  of  OUugow  Bunk  v.  Nieolion's 
Trutteei,  March  8,  1882,  9  B.  689;  Steteart 
V.  Brown,  Nov.  17,  1882,  10  K.  192.  But 
whatever  might  be  Uie  effect  of  intimating  and 
recording  a  back  bond,  it  was  impossible  that 
private  notice  of  an  assignation  of  the  reversion, 
could  be  regarded  in  law  as  its  equivalent,  and 
there  was  no  authority  in  the  law  of  Scotland  for 
holding  such  notice  as  equivalent  to  a  closure  of 
the  security  account,  and  no  analogy  could  be 
drawn  from  the  law  of  England  as  to  securi- 
ties over  real  estate,  which  was  essentially  differ- 
ent.  See  oases  of  Hopkinton  v.  BoU,  1861,  9 
Olark,  H.  of  Ii.  614 ;  and  London  and  Countj/ 
Banking  Company  v.  BaUHiiff,  1881,  KB.  6  App. 
Oas.  722.  English  law  was  so  difierent  on  the 
point  in  the  matter  of  principle  that  English  cases 
were  no  reliable  authority  on  the  question  in  hand. 
Argued  for  the  second  party — The  preferable 
right  of  the  first  party  was  limited  to  the  amount 
due  to  them  at  the  date  of  the  intimation,  after 
which  date  the  preference  was  transferred  to  the 
second  party  for  all  advances  made  thereafter. 
In  the  circumstances  of  this  case  the  general 
rules  of  law  relating  to  securities  constituted  by 
an  absolute  disposition  with  back  bond  were  in- 
applicable. The  disponee's  right  in  such  cases 
was  one  of  retention  only,  i.e.,  until  debts  da« 
by  the  disponer  were  paid ;  while  the  disponer 
had  a  reversionary  interest  in  the  property  which 
could  at  any  time  be  made  available  and  was 
assignable.  What  was  assigned  was  a  right  to  be 
reinstated  in  the  property  on  payment  of  the 
advances  at  the  date  of  the  assignation,  and  thst 
was  the  limit  of  the  first  parties'  right  It  was 
another  thing  to  say  that  after  they  had  had 
intimated  to  them  the  right  was  onerously  as- 
signed, they  could  continue  advances  on  the  secu- 
rity of  what  they  knew  to  be  assigned.  To  make 
their  position  tenable  the  first  party  bad  to  rely 
entirely  upon  the  absolute  disposition,  and  to 
keep  out  of  view  the  back-letter,  and  the  fact 
that  the  disposition  was  merely  in  security.  It 
was  settled  by  a  series  of  decisions  that  when 
a  disposition  although  ex  facie  absolute  was  really 
only  in  security,  the  rights  of  parties  interested 
must  be  dealt  with  on  the  footing  that  it  was 
merely  a  security — Bartiett  v.  BuManan,  Febru- 
ary 21,  1811,  F.C.  In  the  case  of  a  back  bond 
for  a  specified  amount,  the  reason  why  re- 
cording or  judicial  production  fixed  the  amount 
of  the  security  and  deprived  the  absolute  dis- 
ponee  of  the  right  which  he  would  otherwise  have 
had  of  holding  the  property  against  all  debts  doe 
by  the  disponer  when  a  reconveyance  was  de- 
manded, was  that  by  recording  or  by  judicial 
production  it  was  made  public  that  the  right 
was  one  of  security  ouly.  If  the  right  of  the  first 
party  was  merely  one  of  security,  then  both  on 
principle  and  authority  the  second  party  were 
entitled  to  succeed.  Though  the  point  raised  by 
this  case  had  not  been  the  subject  of  decision  in 
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Scotland,  yet  in  England  it  was  settled  that  when 
a  person  mortgaged  his  property  for  adyancea 
made  and  to  be  made,  and  thereafter  granted 
another  mortgage  over  the  property,  of  which  the 
first  mortgagee  got  notice,  the  first  mortgage  was 
postponed  to  the  second  mortgage  as  regarded 
advanoea  made  after  the  date  of  the  notice — see 
HopUmon  t.  Babt.  O.  Clark,  H.  of  L.  514;  London 
and  County  Banking  Company  v.  JicUel^,  6  App. 
Oas.  722;  Bradford  Bankvng  Company  t.  Briggt, 
I1.B.,  Ch.  DiT.  149.  After  Mrs  M'Arthur 
had  granted  an  assignation  to  the  second  parties 
she  was  not  entitled  to  defeat  that  assignation  by 
borrowing  money  apon  the  interests  which  she 
had  assigned,  bi  doing  so  she  was  committing 
a  frand  npon  her  own  deed,  and  by  continuing 
to  make  advances  ^to  her  the  first  party  became 
parties  to  the  commission  of  a  legal  frand,  and 
most  bear  the  loss  following  thereon.  Mrs 
M'Arthar's  right  was  to  the  whole  property  sub- 
ject to  the  debt  at  the  date  of  the  assignation. 
She  pat  the  second  party  in  her  own  place  by  the 
assignation,  and  so  deprived  herself  of  the  right 
to  borrow  further  from  the  first  party  upon  se- 
curity of  the  property. 

The  Consulted  Judges  returned  the  following 
o{nnion8 : — 

IiOBD  JcsnoB-Ci.KBX — I  am  of  opinion  that  the 
National  Bank  are  entitled  to  prevail. 

They  hold  an  absolute  disposition  to  the  lands 
in  question,  dated  the  12th  and  recorded  on  the 
15th  February  1879.  This  is  qualified  by  a 
letter  bearing  the  same  date,  addressed  by  the 
granter  to  the  bank,  expressive  of  the  conditions 
on  which  this  conveyance  proceeds,  to  which 
eonditiona  the  bank  intimated  their  assent.  By 
this  letter  the  granter  of  the  conveyance  agreed 
that  "you  [the  National  Bank]  shall  bold  said 
disposition  in  security,  and  until  full  and  final 

gayment  of  all  sums  now  due  or  whioh  may 
ereafter  become  due  by  the  company  firm  of 
'William  M'Arthur  &  Company,  and  me  the 
aaid  Mary  Anne  Brown  or  M'Arthur,  and  Wil- 
liam M'Arthur,  the  sole  partners  of  the  said 
Arm,  as  such  partners,  to  yon."  The  letter  pro- 
ceeds to  recognise  in  the  grantee  fall  power  to 
let  or  sell  the  property,  on  the  condition  that  the 
sums  received  should  be  applied  in  reduction  of 
the  debt,  and  provides  that  "on  payment  of  all 
■uoh  sums  before  the  sale  of  such  heritages,  you 
ahall  at  my  expense  convey  the  said  heritages  to 
the  said  Mary  Anne  Brown  or  M'Arthur." 

It  is  beyond  dispute  that  the  terms  of  this 
back-letter,  assented  to  by  the  disponee,  effectu- 
ally qualified  the  absolute  disposition,  and  re- 
stricted the  title  under  it  to  one  in  security.  It 
•lao,  however,  defined  the  nature  and  limits  of 
that  reatrietion. 

The  Union  Bank,  who  are  the  other  party  to 
this  Special  Oase,  at  the  date  of  this  transaction 
with  the  National  Bank,  or  shortly  afterwards, 
were  in  advance  to  M'Arthur  k  Company  to  the 
•xtent  of  £2400.  In  August  1879,  being  six 
months  after  the  date  of  the  absolute  disposition, 
they  obtained  from  Mrs  M'Arthur  an  assignation 
to  the  right  of  reversion  constituted  by  the  back- 
letter,  and  this  they  intimated  in  common  form 
to  tb«  National  Bank  on  the  18th  of  August  1879. 
Tb«  latter,  however,  continued  to  make  advances 
to  the  debtor,  who  gradually  reduced  the  balance 
dao  to  the  Union  Bank,  so  that  in  1882,  when 


M'Arthur  &  Company  stopped  payment,  and 
granted  a  trust-deed  for  their  creditors,  the  debt 
due  to  the  National  Bank  had  increased  by  a  sum 
of  £2600,  while  that  due  to  the  Union  Bank  had 
been  diminished  by  nearly  £1200. 

The  agreement  between  the  debtor  and  the 
Union  Bank  is  produced,  from  whioh  it  appears 
that  it  also  —  although  absolute  in  form — was 
granted  in  security  of  existing  debts. 

The  National  Bank  maintain  that  they  are  en- 
titled to  complete  fulfilment  of  their  contract 
according  to  its  terms  as  set  out  in  the  absolute 
disposition  and  back-letter,  and  that  as  these  are 
quite  clear  and  unambiguous  the  Union  Bank 
cannot  interpose  to  prevent  their  receiving  full 
effect. 

The  Union  Bank,  on  the  other  hand,  maintain 
that  the  intimation  of  the  assignation  in  their 
favour  of  itself  operated  as  an  effectual  bar  to 
subsequent  operations  on  the  part  of  the  National 
Bank  as  far  as  their  right  in  security  was  con- 
cerned; that  the  reversion  as  it  then  stood  be- 
came vested  in  the  Union  Bank;  and  that  they 
are  entitled  to  be  preferred  to  the  National  Bank 
on  the  value  of  the  property  to  the  extent  of  their 
outstanding  debt. 

I  am  of  opinion  that  these  questions  must  be 
determined  by  the  terms  of  the  contract  between 
the  National  Bank  and  the  debtor,  that  these  are 
perfectly  explicit,  and  that  no  reason  has  been 
stated  why  they  should  not  be  carried  out. 

I  do  not  think  the  question  in  hand  depends 
in  any  degree  on  the  more  general  topics  discussed 
in  these  able  minutes-  of  debate.  It  has  been 
long  settled  that  an  absolute  disposition  to  land, 
but  acoompanied  by  a  personal  bond  or  back- 
letter  expressive  of  the  true  contract  of  parties, 
will  receive  effect  as  only  a  security  if  the  parties 
have  so  contracted.  It  seems  also  to  be  clear 
that  a  right  so  constituted,  although  the  disponee 
is  not  an  absolute  proprietor  to  many  collateral 
effects,  will  yet  in  its  incidents,  operation,  and 
enforcement  confer  a  higher  right  than  an  ordi- 
nary bond  and  disposition  in  security.  Such  a 
right  entitles  the  disponee  to  retain  possession 
until  all  obligations  due  to  him  by  the  disponei 
have  been  satisfied,  notwithstanding  the  provisions 
of  the  Act  1696,  c.  6. 

Most  of  the  cases  referred  to  in  the  written 
argument  have  but  little  bearing  on  the  question 
in  hand.  It  is  true,  although  immaterial  to  the 
present  issue,  that  when  it  appears  that  the  abso- 
Inte  form  has  been  adopted  solely  for  the  purpose 
of  constituting  a  security,  the  radical  real  interest 
in  the  lands  will  be  held  to  remain  with  the 
disponer,  so  that  many  collateral  incidents  of 
ownership,  not  essential  to  the  security,  may  not  be 
transferred  to  or  against  the  disponee.  Such  were 
the  cases  of  Craig  Buchanan  (tup.  at.)  relative 
to  a  wife's  terce;  that  of  Steaart  v.  Brown,  rela- 
tive to  the  Heritable  Securities  Act  of  1847;  and 
ttiat  of  The  City  of  OUugov  Bank  v.  Nieolxm,  in 
regard  to  the  liability  of  such  a  disponee  for  fen- 
duty.  These  cases,  which  are  cited  in  the  pro- 
ceedings, have  no  application  here.  The  right 
of  an  absolute  disponee,  although  only  a  security 
oreditor,  to  hold  the  subject  of  the  disposition 
ttntil  relieved  of  all  obligations,  is  truly  of  the 
nature  of  a  right  of  retention,  as  was  found  in 
the  leading  case  of  NiUie'*  Crediton  in  1782,  a 
decision  which  has  been  followed  ever  since.  In 
the  oase  of  Bobertton  y.  Dujf  (Boss,  Leading 
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Oases,  ii.  726),  vhich  waa  a  cage  regarding  a 
tmat-deed  granted  in  seoority,  but  absolate  in 
form,  Lord  FuUerton  thus  describes  the  difFer- 
ence  between  an  absolute  disposition  and  an 
ordinary  seoority.  He  says — "  The  last  does  not 
divest  the  owner,  but  only  burdens  his  right. 
The  former  does  direst  him,  leaving  him  merely 
the  creditor  on  the  trustee's  obligation  to  recon- 
vey.  Second,  it  is  found  that  in  the  latter  case 
the  disponee,  who  possesses  under  a  title  ex  facie 
absolute,  may,  when  required  to  implement  his 
obligation  to  denude,  retain  the  subject  until  the 
obligations  incnmbent-on  the  proprietor  towards 
him  shall  be  fulfilled."  This  principle  has  been 
applied  in  many  cases,  and  is  in  no  degree  affected 
by  the  provisions  of  the  Act  1696  as  to  future 
debts. 

I  only  refer  to  these  topics  to  put  them  aside. 
They  are  well  settled  ;  and  I  therefore  assume 
that  the  original  contract  between  the  National 
Bank  and  their  debtor  was  not  only  dear  in  its 
terms,  but  perfectly  legal  in  itself,  and  that 
accordingly  it  was  not  in  the  power  of  the  debtor 
to  alter  or  affect  its  operation  by  herself,  or  any 
one  in  her  right,  without  the  consent  of  the  other 
party  to  the  contract. 

Ail  the  subtle  questions  which  have  arisen  on 
this  head  in  our  law  turned  on  one  pivot — the 
effect  of  our  system  of  registration  of  land  rights, 
and  the  security  thereby  afforded  to  creditors. 
They  would  otherwise  have  been  idle  and  un- 
intelligible. But  the  present  case  stands  entirely 
clear  of  th6m;  and  I  proceed  to  consider  the 
grounds  on  which  the  contention  of  the  Union 
Bank  is  rested. 

The  main  foundation  of  their  argument,  as  far 
as  I  have  been  able  to  gather  it,  rests  on  two  pro- 
positions— first,  that  the  intimation  made  to  the 
National  Bank  of  the  assignation  in  favour  of  the 
Union  Bank  was  equivalent  to  recording  the 
original  contract  between  the  first  party  and 
their  debtor  in  the  register  of  sasines  ;  and 
secondly,  that  such  registration  woold  in  law 
prevent  any  farther  operations  under  the  absolute 
disposition. 

I  think  both  propositions  are  untenable.  I  am 
of  opinion  that  the  intimation  in  question  was 
not  equivalent  to  the  registration  of  the  right 
assigned  in  any  sense,  or  to  any  effect  whatever  ; 
and  I  am  also  of  opinion  that  if  the  original 
back-letter  which  constituted  the  contract  had 
been  recorded  no  such  effect  would  have  fol- 
lowed. 

As  to  the  first,  the  plea  seems  to  confound 
matters  which  are  essentially  distinct.  The. 
original  back-letter  has  never  been  recorded — in 
other  words,  it  has  never  been  published — for 
recording  means  publication.  To  intimate  to 
the  National  Bank  the  contract  they  themselves 
had  made  would  have  been  an  idle  proceeding ; 
what  was  required  was  to  inform  them  that  the 
right  of  reversion  constituted  by  the  back-letter 
had  been  transferred  to  the  Union  Bank,  and 
that  therefore  in  the  matter  of  reconveyance 
the  absolute  disponee  must  deal  with  the  assignee. 
This  was  the  necessary  and  proper  form  of  com- 
pleting the  assignee's  title  to  the  real  right  which 
was  transferred  by  the  assignation.  But  it  is  too 
clear  for  argument  that  the  intimation  did  not 
give  public  notice  of  the  right  assigned.  In 
other  words,  it  was  not  equiv^ent  to  recording 
it,  and  as  little  was  it  producing  it  in  judgment, 


seeing  that  no  oonrt  of  law  had  any  concern  with 
it.  The  effect  of  such  intimation  is  too  familiar 
for  me  to  dwell  on  it  further. 

I   need   not,  however,  illustrate  this  simple 
matter  at  length,  because  the  argument  of  the 
Union  Bank  really  turns  on  what  I  think  a  mil- 
conception  of  the  law  delivered  in  the  case  of 
Keith  V.  Maxwell  (tup.  eit.),  and  Mr  Bell's  remarks 
on  that  case.    It  was  not  laid  down  in  that  case,  as 
the  Union  Bank  seems  to  think,  that  when  a  security 
for  present  and  future  debts  is  constituted  by 
absolute  conveyance  and  back-bond,  the  secnri^ 
ceases  to  be  operative  if  the  back-letter  is  recorded. 
The  law  there  announced,   whether  rightly  or 
not,  was,  that  where   a  security  for  a  specific 
sum  is  granted  in  this  manner,  and  the  disponee 
is  bound  to  reconvey  on  payment  of  the  specific 
sum,  the  infeftment  under  the  absolute  convey- 
ance will  not  be  available  to  secure  a  larger  sum, 
if  the  true  contract  on  which  it  proceeded  has 
been  previously  made  public  by  recording  or 
producing  it  in  a  litigated  cause.     The  ratio  of 
the  judgment,  as  stated  by  Lord  President  Camp- 
bell, was  that  the  public  were  entitled  thereafter 
to  rely  on  such  being  the  limit  of  the  burden.  In 
that  case  the  conveyance  had  been  the  subject  of 
an  action  of  reduction  under  the  Act  1696,  in  the 
course  of  which  it  appeared,  by  production  of  a 
back-bond,  that  the  security  had   been  granted 
for  a  specific  sum  of  £6000,  on  payment  of  which 
sum  the  disponee  bound  himseU  to  reconvey  the 
lands.     Thereafter  the  grant  er  of  the  security 
endeavoured  by  a  written   acknowledgment  to 
add  £500  to  the  redemption  money.     The  Court 
held  that  as  the  production  of  this  written  obli- 
gation to  reconvey  the  lands  on  payment  of  £6000 
in  this  litigated  case  had  published  the  limit  of 
the  security  to  the  public,  it  could  not  thereafter 
be  extended.     But  it  seems  very  clear  that  the 
grounds  of  this  judgment  would  have  led  to  an 
exactly  opposite  result  in  the  present  instance ; 
for  if  the  back-letter  in  this  case  bad  been  re- 
corded—which  it  never  was — the  public  would 
only  have  learned  the  real  contract  of  parties, 
and  would  have  known  that  no  reconveyance 
could  be  demanded  until  all  debts  dne  by  the 
granter  to  the  disponee  were  paid.     The  remark 
of  Mr  Bell,  or  his  editor,  that  after  recording  the 
back-letter  such  a  security  admits  of  no  further 
extension,  refers  to  extension  beyond  the  limits 
of  the  original  contract,   and  could   have   no 
application    to    operations  on  the  faith   of  a 
current  security. 

All  these  authorities  proceed  on  our  enrstem  of 
records,  which  is  the  foundation  of  our  hw  as  to 
the  priority  of  real  securities  on  land.  We  can 
in  such  a  question  derive  no  light  from  analogies 
in  the  law  of  England,  which  are  founded  on  a 
system  in  which  the  publication  of  such  burdens 
is  not  provided  for,  but  rather  repudiated  and 
discountenanced.  I  am  not  competent  to  say 
whether  the  law  of  England  is  correctly  repre- 
sented in  these  minutes  of  debate ;  but  if  two 
securities  were  granted  over  land  in  Scotland  in 
similar  terms  to  the  English  mortgages  referred 
to,  they  would  both  be  null  under  the  Act  1696; 
or  if  that  statute  were  out  of  the  way  would  be 
preferable  according  to  their  dates  on  the 
register.  "  Alternating  priorities  of  real  rights" 
is  a  term  unknown  to  the  law  of  Scotland. 

It  only  remains  to  say  a  sentence  or  two  on  a 
kind  of  equitable  view  invoked  by  the  Union 
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Bank  in  aid  of  their  contention.     It  is  pleaded 
that  hj  the  assignation  the  Union  Bank  acquired 
the  right  of  reversion  as  it  stood  at  that  date  in 
the  person  of  the  cedent,  and  that  to  permit 
farther  operations  on  the  acconnts  8o  as  to  in- 
oreose  the  balance  against  the  debtor  was  a  fraud 
both  on  the  part  of  the  cedent  and  on  that  of  the 
diaponse.    But  I  can  give  no  weight  to  this  con- 
tention.   It  is  tme  that  the  Union  Bank  came  by 
this  assignation  into  the  place  of  the  cedent  Mrs 
H'Arthur  as  far  as  related  to  the  right  to  the  re- 
version and  the  right  to  demand  a  reconveyance. 
Bat  the  right  of  the  cedent  restied  entirely  on  the 
terms  of  the  back-letter,  and  by  those  terms  no 
reoonveyance  conld  be  demanded  unless  on  pay- 
ment of  the  balance  remaining  due  at  the  date  of 
the  demand.     Bat  the  Union  Bank  have  not  paid 
or  tendered  any  balance  dae  at  any  date    As  far 
IS  I  see,  they  never  demanded  or  meant  to  de- 
mand a  reconveyance,  for  that  would  have  im- 
plied a  latge  advance  in  addition  to  the  existing 
debt  due  to  them.     If  they  desired  to  stop  opera- 
tions against  the  security,  they  had  it  in  their 
power  to  accomplish  this  at  any  time  by  paying 
op  the  balance,  which,  however,  they  have  not 
done.    On  no  other  footing,  in  my  opinion,  could 
they  interfere  with  or  complain  of  the  ordinary 
transactions  of  the  National  Bank  with  any  of 
their  onstomers. 

The  charge  of  fraud  against  the  National  Bank 
and  His  M  'Arthur  rests  on  no  substantial  grounds. 
We  have  no  statement  in  the  Special  Case  on  this 
matter;  but  I  should  come,  on  the  materials 
before  the  Court,  to  a  very  different  conclusion. 
Seeing  that  the  Union  Bank  for  three  years  re- 
frained from  putting  their  assignation  in  force 
and  taking  the  reconveyance,  and  seeing  also 
that  in  point  of  fact  during  this  period  more 
than  half  the  balance  due  to  the  Union  Bank  was 
repaid  substantially  out  of  sums  drawn  from  the 
National  Bank,  I  assume  that  there  was  no  agree- 
ment or  understanding  that  operations  on  the 
Mooont  were  to  cease.  It  is  not  said  in  the  case 
that  there  was  any  such  agreement.  One  can 
easily  see  that  with  this  assignation  in  their  hand 
the  Union  Bank  might  think  it  more  for  their 
interest,  as  long  u  i^eir  own  debt  was  in  course 
of  reduction,  to  leave  the  security  undisturbed 
than  to  take  steps  which  might  have  forced  a  sale 
or  involved  a  large  advance.  I  am  confirmed  in 
this  impression  by  the  fact  that  the  agreement 
between  the  Union  Bank  and  Mrs  M 'Arthur,  which 
was  not  communicated  to  the  National  Bank, 
contains  a  clause  to  the  effect  that  "The  whole 
rights,  obligations,  and  remedies  of  parties  arising 
in  any  manner  of  way  shall  be  mere  personal 
questions  between  them,  and  shall  in  no  way 
affect  third  parties. "  This  hardly  looks  as  if  the 
debtor  was  expected  to  forego  her  means  of 
credit,  or  the  bank  to  relinquish  any  rights  they 
had  under  their  subsisting  contract. 

LoBD  TouNO — I  concur  in  the  opinion  of  Lord 
Butherford  Clark.  When  a  money-lender  holds 
a  security  over  the  borrower's  property  by  ex  fade 
absolute  disposition,  the  borrower  is  owner  of  the 
reveraion,  i.«.,  of  so  much  of  the  property  as  may 
remain  after  satisfying  the  debt  to  the  lender. 
The  Talne  of  this  reversion  at  any  moment  is  the 
value  of  the  property  minut  the  loan  upon  it  at 
that  moment,  and  a  future  loan  upon  the  property 
oaa  <mly  be  oa  the  security  of  this  reversion.    It 


is,  I  should  think,  not  doubtful  that  the  borrow- 
ing owner  of  the  property  may  aUenate  the  rever- 
sion at  any  moment,  that  is  to  say,  may  transfer 
to  another  his  then  existing  right  in  the  property, 
subject  to  the  then  existing  loan  to  him  on  the 
security  of  it.  Should  he  do  so,  it  will,  I  should 
think,  be  admitted  that  he  ought  not  thereafter  to 
borrow  on  the  security  of  the  reversion  which  he 
has  parted  with  and  transferred  to  another.  If 
after  parting  with  ttje  reversion  ha  should  never- 
theless borrow  money  on  the  security  of  it,  the 
lender  (holding  the  security  by  ea  fatU  absolute 
disposition)  will  not  be  affected,  if  ignorant  of  the 
fact.  But  should  the  lender  be  aware  of  the  fact, 
that  is  to  say,  be  aware  before  he  made  the  loan, 
that  the  borrower  had  parted  with  the  reversion 
and  could  no  longer  honestly  borrow  on  the 
security  of  it,  I  should  think  it  clear  that  his 
security  is  not  good  against  the  true  owner  of  the 
reversion  merely  by  reason  of  the  fact  that  it 
formally  stands  on  the  prior  disposition.  My 
opinion  is  probably  sufficiently  and  safely  stated 
in  the  proposition  that  the  holder  of  a  security 
by  ex  fade  absolute  disposition,  to  whom  a  sub- 
sequent conveyance  of  the  reversion  has  been 
duly  intimated,  is  not  thereafter  in  safety  to 
make  a  further  loan,  and  that  if  he  does  so  his 
security  Vrill  not  avail  for  that  loan  against  the 
dispense  of  the  reversion.  It  is  perhaps  super- 
fluous to  say  that  the  proposition  would  not  hold 
in  the  case  of  a  pledged  estate,  the  pledger  of 
which  had  disponed  his  reversion  subject  to  un- 
limited future  loans  to  him  by  the  pledgee  on  its 
security,  and  that  the'opinion  which  I  have  ex- 
pressed implies  the  rejection  of  the  notion  that 
such  was  the  character  of  the  disposition  of  the 
reversion  made  and  intimated  in  this  case.  I 
reject  that  notion,  because  it  seems  to  me  prima 
fade  unreasonable  to  suppose  that  a  creditor 
would  take  a  security  from  his  debtor  on  the 
terms  that  he  should  be  at  liberty  to  render  it 
worthless.  There  might  conceivably  be  evidence 
of  such  an  arrangement,  but  it  would  be  remark- 
able, and  I  think  there  is  none  here. 

LosD  OsAiOHiLii — I  concur  in  the  opinion  of 
the  Lord  Justice-Clerk. 

LoBD  BnTEZKFUSD  CiiABK — I  do  not  think  that 
we  are  concerned  with  any  matters  either  of 
feudal  principle  or  of  feudal  title.  So  far  as 
these  have  been  discussed,  they  have  given  rise 
to  no  difference  of  opinion.  The  question  in  my 
judgment  is.  Whether  the  National  Bank  could 
make  advances  on  the  security  of  the  subjects 
which  were  conveyed  to  them  by  Mrs  M'Arthur, 
after  they  knew  that  Mrs  M'Arthur  had  for 
onerous  causes  assigned  her  reversionary  right 
in  these  subjects  either  absolutely  or  in  security? 

The  National  Bank  held  a  security  merely.  It 
was  constituted  by  an  absolute  disposition,  but 
in  substance  it  was  no  more  than  a  security. 
The  radical  right  to  the  subjects  which  had  been 
conveyed  to  them  remained  in  Mrs  M'Arthur. 

In  form  this  security  covers  all  the  debts 
which  Mrs  M'Arthur  owed  to  the  National  Bank, 
whensoever  or  howsoever  these  were  contracted. 
In  form,  therefore,  it  covers  the  debt  to  which 
this  case  relates.  Hence  the  question  is,  as  I 
have  formulated  it  above,  whether  the  National 
Bank  can  for  this  debt  avail  themselves  of  the 
security  as  against  the  Union  Bonk. 
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The  first  point  to  determine  is.  What  did  Mrs 
M 'Arthur  assign  to  the  Union  Bank?  She 
assigned  "All  and  Whole  my  right,  title,  and 
interest,  claim  of  right  and  possession,  petitory 
as  well  as  possessory,  which  now  belongs  or 
which  may  hereafter  belong  to  me,"  in  the  sab- 
jects  which  she  had  conveyed  to  the  National 
fiank.  If  this  means  no  more  than  that  she 
assigned  to  the  Union  Bank  snch  right  as  might 
remain  to  her  after  her  acoonnt  with  the  National 
Bank  was  closed,  and  that  she  retained  fall  power 
to  oontinae  to  operate  on  the  security  held  by 
that  bank,  there  is  of  course  an  end  of  the  case. 
Bat  I  cannot  attach  any  such  meaning  to  the 
assignation.  It  was  granted  for  onerous  causes. 
It  assigned  the  right  "now  belonging  to  me;  " 
and  I  cannot  construe  that  deed  as  meaning  any- 
thing else  than  tiiat  she  assigned  to  the  .Union 
Bank  her  reversiooary  interest  as  it  stood  in  her 
person  at  the  date  of  the  assignation.  Any  other 
construction  would  be  at  variance  no  less  with 
the  obvious  intention  of  the  parties  than  with 
the  letter  of  the  deed. 

Next,  was  Mrs  M 'Arthur  entitled  to  grant  such 
an  assignation  ?  I  think  that  there  can  be  no 
doubt  that  she  was.  As  I  have  said,  the  National 
Bank  held  a  security  only,  though  it  was  in  the 
form  of  an  absolute  disposition.  Mrs  M'Arthar 
had  the  radical  right.  In  my  judgment  she 
ooold  sell  or  assign  it  as  she  pleased.  Of  .'course 
she  ootdd  do  nothing  to  prejudice  the  National 
Bank ;  bat  to  assign  the  reversion  could  not  pre- 
judice or  injure  the  bank.  The  assignation  could 
not  affect  in  any  way  their  security  for  such 
debts  as  existed  at  the  date  of  the  assignation  ; 
and  while  this  interest  remained  entire,  Mrs 
M'Arthur  in  assigning  her  reversion  was  only 
dealing  with  what  belonged  to  her.  Though  the 
bank  had  an  absolute  disposition,  they  were  not 
bound  to  make  any  advances  to  Mrs  M'Arthur  or 
her  firm ;  and  Mrs  M'Arthur  could  of  course 
limit  the  security  to  the  debts  existing  at  the  date 
of  the  assignation  by  abstaining  from  incurring 
nny  more. 

The  assignation  to  the  Union  Bank  was  duly 
intimated  to  the  National  Bank.  By  that  intim- 
ation they  were  informed  that  Mrs  M'Arthar  had 
parted  with  her  entire  reversionary  right  in  the 
subjects  which  they  held  in  security.  The  as- 
signation was  absolute  in  form,  bat  they  did  not 
know  whether  it  was  an  assignation  in  security 
or  a  sale.  To  my  mind  this  is  of  no  importance. 
What  they  did  know  was  that  the  Union  Bank 
were  vested  absolutely  in  the  reversionary  right 
which  theretofore  had  belonged  to  Mrs  M'Arthur. 

In  this  knowledge  they  continued  to  make 
advances  to  Mrs  M'Arthur  and  her  firm,  and  for 
these  they  claim  the  benefit  of  the  seonrity  which 
they  hold.  It  is  to  be  observed  that  these  ad- 
vances  were  voluntarily  made.  The  bank  was 
not  bound  to  make  them,  nor  had  Mrs  M'Arthar 
any  right  to  exact  them,  but  it  is  a  certain  con- 
sequence that  if  they  are  held  to  fall  within  the 
seoarity  they  diminish  pro  tanto  the  value  of  the 
reversionary  interest  which  had  been  assigned  to 
the  Union  Bank. 

I  shall  first  suppose  that  the  assignation  to 
the  Union  Bank  had  been  granted  in  implement 
of  a  sale  of  the  reversionary  interest,  and  that 
this  fact  appeared  on  the  face  of  the  assignation. 
On  that  supposition  the  National  Bank  knew 
that  Mis  M  'Arthur  had  parted  with  the  property. 


After  selling  her  property  Mrs  M'Arthar  bad  no 
right  to  contract  any  further  debt  upon  it.  To 
do  so  would  be  on  her  part  a  manifest  fraod. 
But  in  lending  to  her,  on  the  knowledge  which  I 
suppose  them  to  have  had,  the  bank  would  be 
clearly  a  party  to  the  fraud — at  least  if  it  was 
intended  that  the  loan  shotild  be  covered  by  the 
subjects  which  they  held.  For  Mrs  M'Arthar 
could  give  no  further  security  over  them.  The 
bank  knew  that  she  could  not. 

Nor  to  my  mind  does  it  make  any  difference 
if  the  assignation  or  the  reversion  be  as  here  in 
security  only.  Mrs  M'Arthar  was  equally  dis- 
abled &om  diminishing  the  value  of  the  security 
which  she  had  assigned.  She  could  not  there- 
after impledge  the  subjects  for  any  new  debt. 
Having  assigned  her  reversionary  right  as  it 
stood  at  the  date  of  the  assignation,  it  would  be 
a  f  raad  on  her  part  to  diminish  the  valae  of  that 
right  by  any  subaeqaent  act ;  and  in  the  same 
way  the  National  Bank,  who  were  in  the  know- 
ledge of  the  assignation,  would  be  a  party  to  the 
fraud  if  they  concurred  with  her  in  any  such 
act. 

I  am  aware  that  the  National  Bank  has  the 
prior  title,  and  that  ex  fffura  verborum  they  have 
a  right  to  hold  the  subjects  till  eveiy  debt  is  paid 
which  Mrs  M'Arthur  may  be  due  to  them.  But 
these  debts  must  be  lawfully  contiscted,  as  debts 
which  are  to  fall  within  the  security.  No  doabt 
there  was  nothing  to  prevent  the  National  Bank 
from  continuing  to  lend  to  Mrs  M'Arthur  if 
they  were  so  minded  ;  but  the  question  is  whether 
she  could  accept  the  loans  as  debts  which  were  to 
fall  within  the  security.  For  the  reasons  which  I 
have  already  assigned,  I  think  that  she  ooold 
not,  and  that  as  the  National  Bank  knew  of  her 
disability  they  must  be  held  to  have  been  party  to 
a  fraud  if  they  intended  to  claim  for  them  the 
benefit  of  the  security. 

We  have  in  oar  law  oases  where  title  will  not 
prevail  against  right.  An  example,  though  not 
of  common  occurrence,  is  w'here  a  person  takes  a 
disposition  to  land  and  is  infeft  on  it  in  the 
knowledge  that  his  author  had  already  granted 
another  disposition  of  the  same  subjects.  The 
second  disponee  has  the  first  and  indeed  the  only- 
feudal  title,  because  the  feudal  title  depends  on 
priority  of  infeftment.  But  his  title  will  not 
avail  him  against  the  right  of  the  prior  disponee, 
simply  because  he  took  a  disposition  which  he 
knew  his  author  had  no  power  to  grant,  or,  in 
other  words,  he  knew  that  it  was  a  fraud  on  the 
prior  disposition.  So  here  the  formal  title  of 
the  National  Bank  cannot  prevail  against  the 
prior  right  of  the  Union  Bank,  of  which  the 
former  bank  was  cognisant. 

It  is  said  that  the  Union  Bank  having  an 
assignation  viitur  jure  avetorit ;  it  can  have  no 
higher  right  than  its  cedent.  That  is  quite  true. 
Bat  it  has  the  rights  of  the  cedent  as  at  the  data 
of  the  assignation  ;  and  these  rights  can,  in  my 
opinion,  be  diminished  neither  by  the  cedent  nor 
by  anyone  in  the  knowledge  of  the  assignation. 

There  is  a  possible  case  in  which  Mn 
M'Arthar  after  the  date  of  the  assignation  might 
incur  obUgations  to  the  National  Bank  by  acts  of 
which  the  bank  had  no  knowledge,  and  to  which 
they  were  not  parties.  It  is  not  easy  to  imagine 
the  circumstances  out  of  which  such  obligations 
oonld  arise ;  and  I  only  mention  the  possibility 
to  say  that  I  am  not  dealing  with  it.     For  the 
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groand  of  my  judgment  is  that  the  bank  TOltin- 
taiilj  and  in  the  knowledge  of  the  assignation 
made  the  adyanoes  foi  which  they  claim  the  bene- 
fit of  the  seaority. 

On  these  simple  but  to  my  mind  satisfaotory 
grounds  the  Union  Bank  is  in  my  opinion  en- 
titled to  oar  judgment.  I  do  not  wish  to  detract 
from  the  value  of  a  seoarity  oonstitnted  by 
absolnte  disposition,  or  to  diminish  its  legal  im- 
portance, and  I  do  not  think  that  I  do  so.  I  pro- 
ceed on  the  ground  that  the  National  Bank  are 
not  entitled  to  avail  themselves  of  their  seonrity 
for  snch  debts  as  were  incurred  after  they  were 
in  the  knowledge  of  the  assignation  to  the  Union 
BMik. 

LoBD  Lkc — I  concur  in  the  opinion  of  the 
Lord  Justice-Clerk. 

No  question  arises  in  this  case  between  the 
holder  of  an  ex  facie  absolnte  disposition  and  the 
creditors  of  the  grantor  of  that  right  adjudging 
or  sequestrating  his  estates.  The  position  of  the 
UnioD  Bank  is  that  of  a  voluntary  assignee. 
Their  right  bears  to  have  been  granted  "for 
certain  good  and  onerous  causes,  but  without  any 
price  paid."  Whether  the  assignation  was  oner- 
ous or  .gratuitous,  it  was  a  voluntary  deed  on  the 
part  of  Mrs  M'Arthur,  and  oould  not  prejudice 
in  any  way  the  right  previously  granted  to  the 
National  Bank.  Thatrigbt,  it  is  true,  was  granted 
for  security  of  debt.  But  in  point  of  form  it 
was  constituted  by  infeftment  on  an  absolute 
disposition ;  and  though  by  private  letter  of 
acknowledgment  the  National  Bank  agreed  to 
hold  this  right  upon  the  terms  stated  in  Mrs 
H'Arthnr's  letter  of  12th  February  1879,  it  is 
well  settled  that  such  a  right  is  in  its  nature  a 
right  of  property,  and  so  different  from  a  mere 
■ecnrity  right  tliat  it  is  not  reducible  as  a 
security  under  the  Act  1696,  o.  5  —  JiicldeU  v. 
IfMie't  Orediton,  M.  1154;  and  Brazfield, 
L.J.-a,  in  Keith  v.  MaxwM,  Bell's  Fol.  Oa. 
23i. 

The  holder  of  such  an  infeftment  is  entitled 
to  assume  that  the  character  of  his  right  is  known 
tlirough  the  public  records  to  all  subsequent 
sssigaees  of  the  original  proprietor ;  and  if  he 
has  notice  that  the  terms  upon  which  he  holds 
his  right  have  also  been  communicated  to  the 
assignee,  he  would  be  entitled  in  the  present 
ease  to  presume  that  the  assignee  knew  that  the 
infeftment  was  intended  to  seoure  all  sums  due 
or  to  become  due,  and  that  so  long  as  not 
legidly  interpelled  or  called  on  to  denude  on  the 
tmns  provided  by  the  deed  the  disponee  might 
go  on  making  further  advances,  in  the  belief  that 
bis  right  of  retention  and  his  power  of  sale 
would  apply  to  all  such  advances. 

It  must  be  observed  that  the  agreement  be- 
tween the  disponee  and  the  original  proprietor, 
and  which  was  communicated  to  the  assignee, 
provided  for  various  payments  being  made  from 
time  to  time.  Take,  for  example,  the  premiums 
of  insurance  against  fire.  The  debtor  might  fail 
to  pay  these.  The  holder  of  the  absolute  dis- 
position is  under  no  obligation  to  pay  them.  If 
he  pays  them  in  order  to  save  the  policy  from 
lapsing,  he  does  so  voluntarily,  and  in  hiis  own 
interest.  But  could  it  be  said  that  after  intima- 
tion of  an  assignation  he  is  precluded  from  mak- 
ing such  an  advance  in  reliance  upon  his  right  to 
Um  property  7     I  think  the  assignation  founded 


on  in  this  case  affords  no  ground  for  such  a  con- 
tention. 

The  argument  that  intimation  of  an  assigna- 
tion ought,  as  a  matter  of  fair  dealing,  to  stop 
the  holder  of  such  a  right  from  making  further 
advances  to  or  on  account  of  the  proprietor  of 
the  radical  right,  is  at  first  sight  plausible.  But 
I  am  satisfied  that  it  is  founded  upon  considera- 
tions which  cannot  enter  into  this  case,  and 
which  the  facts  stated  do  not  enable  the  Court  to 
weigh.  One  may  be  inclined  to  draw  inferences 
unfavourable  to  a  disponee  making  further  ad- 
vances after  such  intimation.  It  may  be  sug- 
gested that  if  Mrs  M'Arthur  got  snch  advances 
after  her  assignation,  and  to  the  prejudice  of  her 
assignee,  she  committed  a  fraud ;  and  if  the 
National  Bank  made  such  advances  knowing  of 
the  assignation,  they  must  have  been  parties  to 
the  fraud.  But  is  it  safe  to  draw  such  an  infer- 
ence upon  the  facts  before  the  Court  ?  How  do 
we  know  that  Mrs  M'Arthur  got  the  advances 
to  the  pr^ttdice  of  her  aitignee?  We  know 
nothing  of  the  arrangement  between  Mrs 
M'Arthur  and  her  assignee  beyond  what  is 
stated  in  the  Case.  The  National  Bank  knew 
still  less.  They  knew  nothing  beyond  what  was 
set  forth  in  the  intimated  assignation.  For  all 
that  they  knew,  it  might  be  a  part  of  the  arrange- 
ment between  Mrs  M'Arthur  and  her  assignee  that 
all  advances  which  might  be  got  by  her  from  the 
National  Bank  should  be  paid  over  to  the  Union 
Bank.  The  assignation  does  not  profess  to  set 
forth  all  the  good  causes  and  considerations  for 
which  it  was  granted ;  and  I  think  that  it  would 
be  unsafe,  and  is  not  warranted  by  the  facts 
stated  in  the  Case,  to  impute  anything  like  bad 
faith  to  the  National  Bank,  or  even  that  they 
acted  without  due  consideration  when  they 
made  further  advances.  They  were  not  bound 
to  know,  and  so  far  as  appears  did  not  know, 
anything  of  the  purposes  of  the  assignation. 
They  only  knew  that  it  bore  to  have  been  granted 
"for  certain  good  and  onerous  canoes  and  con- 
siderations, but  without  any  price  paid." 

My  opinion  is  that  there  was  nothing  in  the 
assignation,  as  intimated,  to  warn  the  National 
Bank  against  continued  dealings  with  M'Arthur 
A,  Co. ,  and  that  they  were  entitled  to  go  on  deal- 
ing with  them  in  reliance  upon  the  right  which 
they  held  under  the  ex  facie  absolnte  disposition. 

I  therefore  think  that  the  first  question  must 
be  answered  in  the  affirmative,  and  the  second  in 
the  negative. 

LoBD  Fbaseb — The  first  question  to  be  con- 
sidered is.  What  is  the  meaning  and  effect  of  the 
contract  entered  into  between  Mrs  M'Arthur  and 
the  National  Bank  of  Scotland  on  15th  February 
1879? 

Mrs  M'Arthur  was  owner  of  certain  heritable 
subjects  in  Greenock  which  she  conveyed  over 
absolutely  to  the  National  Bank  for  "  certain  good 
and  onerous  causes  and  considerations,"  with 
entry  as  at  the  date  of  the  deed. 

This  disposition  entirely  divested  Mrs  M'Arthur 
of  all  real  right  in  the  subjects  so  conveyed,  as 
will  be  shown  immediately.  But  she  obtained 
certain  rights  under  a  back-letter  which  she  wrote, 
and  which  was  accepted  by  the  National  Bank. 
By  this  letter  Mrs  M'Arthur  and  the  bank  agreed 
that  the  latter  should  hold  the  property  "until 
full  and  final  payment  of  all  sums  of  money  now 
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due,  or  which  may  hereafter  become  due,  by  the 
company  £rm  of  William  M 'Arthur  &,  Company, 
merchants,  agents,  and  warehouse-keepers  in 
Qreenock,  and  me,  the  said  Mrs  Mary  Anne 
Brown  or  M 'Arthur,  and  William  M'Arthur,  the 
sole  partners  of  the  said  firm,  as  such  partners, 
to  you." 

There  was  here  a  contract  whereby  the  National 
Bank,  being  money-lenders,  had  obtained  a  cus- 
tomer to  whom  they  conld  make  advances  upon 
sufficient  security.  They  had  no  doubt  estimated 
the  value  of  the  property  conveyed  to  them,  and 
it  must  have  operated  upon  their  minds,  In  allow- 
ing the  continuance  of  the  existing  debt,  that  they 
had  before  them  the  prospect  of  a  safe  investment 
for  their  future  advances.  They  were  not  bound 
certainly  to  advance  moneys  to  Mrs  M'Arthur, 
and  might  stop  doing  so  at  any  time  they  thought 
proper,  which  of  course  would  be  when  they 
considered  that  their  advances  came  up  to  the 
margin  of  the  security  that  they  had  obtained. 
Still  it  was  part  of  this  business  transaction  that 
they  might  make  these  profitable  future  advances, 
and  npon  this  footing  they  did  not  insist  upon 
the  immediate  payment  of  the  debt  then  actually 
due. 

Now,  that  was  a  contract  which  Mis  M'Arthur 
was  not  entitled  to  break  without  consent  of  the 
National  Bank.  For  reasons  not  explained  she 
chose  to  apply  to  another  bank — the  Union  Bank 
— for  advances,  while  it  appears  by  the  result 
that  there  was  no  necessity  for  doing  so  on 
account  of  any  reluctance  on  the  part  of  the 
National  Bank  to  continne  to  accommodate  her. 
The  Union  Back  agreed  to  grant  her  accommo- 
dation upon  condition  of  her  executing  an  as- 
signation in  their  favour,  which  she  did,  of  "All 
and  whole  my  right,  title,  and  interest  ...  in 
and  to  the  lands  and  others  hereinafter  described, 
nnder  and  by  virtue  of  the  right  of  reversion,  or 
other  right  belonging  to  me,  arising  out  of"  the 
absolute  disposition  to  the  Nation^  Bank  and 
the  back-letter.  There  was  laid  before  the  Union 
Bank  this  absolute  disposition  and  the  back- 
letter,  and  the  assignation  in  favour  of  the 
National  Bank  was  specially  excepted  from  the 
warrandice.  The  word  "fraud"  has  been  tossed 
about  in  this  case  in  a  very  nimecessary  manner. 
So  far  from  the  conduct  of  any  of  the  parties 
deserving  the  application  of  that  often  abused 
and  misapplied  word,  the  very  reverse  is  the  case. 
Everything  was  done  openly  and  above  board  by 
the  two  banks  and  by  Mrs  M'Arthur.  She  dis- 
closed her  whole  condition  to  the  Union  Bank, 
and  with  their  eyes  open  that  bank  took  the 
assignation  from  her  which  she  gave,  she  being 
perfectly  willing  to  borrow  money  from  both 
banks  if  they  thought  fit  to  make  advances  to 
her.  To  accuse  the  National  Bank  of  fraud  be- 
cause that  bank  continued  to  make  advances  after 
the  intimation  of  the  assignation  by  the  Union 
Bank,  and  to  claim  priority  for  snoh  advances, 
appears  to  me  to  be  a  very  absurd  charge.  What 
the  Union  Bank  obtained  by  the  assignation  was 
all  that  remained  in  Mrs  M'Arthur  when  the 
claims  of  the  National  Bank  were  satisfied.  But 
what  was  it  that  did  remain  with  Mrs  M'Arthur 
when  these  claims  were  satisfied  ? — only  the  value 
of  the  property  after  discharging  liabiUty  for  ad- 
vances made  by  the  National  Bank — made  in 
terms  of  the  bargain — made  between  that  bank 
and  Mrs  M'Arthnr  down  to  the  last  moment  tluit 


they  stood  vested  in  the  property  conveyed  to 
them.  The  Union  Bank  saw  the  risk  they  ran — 
of  perhaps  obtaining  nothing  from  the  reversion, 
and  the  result  has  been  that  the  reversion  will 
carry  nothing.  But  I  cannot  understand  how, 
upon  any  ground  in  law  or  equity,  a  party  like 
the  Union  Bank,  entering  into  a  purely  specula- 
tive transaction  like  this,  can  maintain  that  they, 
by  simply  intimating  an  assignation  from  a  per- 
son bound  to  another  bank  in  a  particular  bar- 
gain, can  npset  that  bargain  without  that  other 
bank's  consent. 

There  was  a  mode  in  which  the  action  of  the 
National  Bank  conld  be  stopped,  and  that  was  by 
simply  recording  the  back-letter  in  the  public 
register.  Mere  intimation  or  notice  that  Mrs 
M'Arthur  had  been  trafficking  with  the  Union 
Bank  had  no  effect  whatever  in  restraining  the 
hands  of  the  National  Bank.  Notice  of  another's 
right  seems  to  be  of  great  importance  in  England, 
but  in  Scotland,  where  we  judge  of  the  title  and 
rights  of  parties  as  they  appear  on  record,  notice 
has  no  effect  whatever  in  the  absence  of  fraud. 
But  I  shall  refer  to  this  hereafter  when  referring 
to  the  English  decisions  which  have  been  relied 
npon. 

But  there  has  been  mingled  np  with  this  qnes- 
tion  as  to  the  construction  of  a  contract  another 
question  which  had  long  ago  excited  some  atten- 
tion, but  which  I  had  thought  had  been  answered 
satisfactorily  and  the  controversy  about  it  set 
at  rest.  It  appears  not  to  be  so,  however,  and  I 
must  refer  to  it.  Indeed  it  may  become  of  im- 
portance if  the  reasoning  in  the  English  oases  be 
held  applicable  to  this  case. 

It  is  contended  on  behalf  of  the  Union  Bank 
that  the  right  held  by  the  National  was  merely 
that  of  a  security-holder;  that  the  "radical 
right,"  as  it  is  called,  was  in  Mrs  M'Arthnr  ;  and 
that  she  was  really  and  truly  the  proprietor,  and 
the  National  Bank  were  m«re  encumbrancers 
npon  her  radical  ownership,  and  therefore  when 
she  assigned  her  right  to  the  Union  Bank  [she 
assigned  or  conveyed  or  transferred  the  owner- 
ship of  the  heritable  subjects.  Now,  let  ns  see 
if  this  notion  of  "  radical  right"  remaining  with 
Mrs  M'Arthur  is  consistent  with  principle  and 
authority. 

Professor  Bell  is  cited  as  an  authority  for  this 
doctrine,  but  he  is  not  in  reality  so.  When  he 
is  explaining  the  law  as  to  heritable  secnrities, 
and  stating  the  modes  in  which  such  securities 
can  be  constituted,  he  states  that  a  security  of  a 
very  effectual  kind  can  be  obtained  by  the  mode 
of  an  absolute  disposition  qualified  by  a  back- 
letter.  But  he  does  not  lay  it  down  that  the 
absolute  disponee  is  merely  a  security-holder. 
The  late  Lord  Moncreiff,  however,  in  the  case 
of  Oardyne  v.  Boyal  Bank  of  Scotland,  13  D. 
912,  lays  down  this  doctrine,  and  it  is  by 
reason  of  his  great  authority  that  such  a  notion 
as  to  the  character  of  an  absolute  disponee 
has  BO  long  lingered  among  us.  "This  point," 
he  says,  "was  surely  determined  in  the  most 
deliberate  manner  in  the  case  of  Bartiett  v. 
Buchajuxn,  February  21,  1811  (F.O.),  in  which 
it  was  held  that  a  widow's  right  of  terce  remained 
untouched  by  such  an  absolute  disposition  with 
infeftment,  qualified  by  a  back-bond  recorded. 
The  Court  unanimously  found  that  the  husband's 
infeftment  remained  entire,  subject  to  the  herit- 
able debt,  without  which  there  could  have  been 
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no-teioe,  the  hasband'B  seisiu  being  the  meaanre 
of  the  wife's  terca."    An  opinion  of  Lord  Mon- 
oieifl's  deserves  the  most  respectfnl  consideration. 
Bat  this  opinion  stands  alone,  and  the  case  of 
BartttU  T.  Buehanan,  as  will  be  hereafter  shown, 
does  not  support  the  oonolosion  here  drawn  from 
it.    In  the  case  of  Oardyne,  where  Lord  Mon- 
oreiff  expressed  this  opinion,  seven  Judged  con- 
oorred  in  laying  down  tiiis  as  law  in  regard  to 
an  sbBolate  disposition  (13  D.  p.  939)— "The 
fallaojr  on  the  other  side  lies  in  dealing  with  the 
right  of  the  bank  as  if  in  legal  constmotion  it 
were  one  of  secority  only,  and  not  of  proprietary 
light.     That  in  one  sense  (though  not  in  the 
ordinary  sense)  it  may  operate  to  the  effect  of  a 
■eonrity  is  true  enough.     Bat  in  its  conception 
and  le^  constitntion  it  is  not  a  security — which 
is  a  mere  burden*  in  favour  of  one  party  on  the 
ndical^tM  cUmUnii  continning  separately  to  exist 
in  the  person  of  another.     It  is,  on  the  contrary, 
the   proper  jus   dominii  itself,   transferred  by 
divestiture  of  the  former  into  the  person  of  the 
new  proprietor,  who  in  this  way  comes  by  inde- 
pendent investiture  into  his  author's  place  qu<xid 
the  entire  substance  and  universitat  of  the  real 
right.    A  brief  analysis  will,  it  is  thought,  show 
how  the  case  really  stands."     The  reasons  that 
the  Judges  gave  for  their  opinion  are  stated  at 
length,  and  it  is  unnecessary  to  repeat  them  here. 
Their  opinions  are  in  accordance  with  the  opi- 
nions of  their  predecessors  and  successors — the 
import  of  all  of  them  being  that  the  absolute 
disponee,  although  his  right  be  qualified  by  a 
baok-letter  declaring  that  right  to  be  in  secniity, 
was    the    proprietor    and  vassal,   and  that  the 
transaction  between  him  and  the  disponer  was 
nothing  bnt  a  paelum  de  retroeendendo,  as  that  is 
explained  by  Voet  (18,  3,  7),  and  Erskine  (iii  8, 
12).    The  point  is  stated  thus  by  Lord  Curriehill 
in  the  case  of  Campbeli  v.  Bertram  (4  Maoph. 
S8) — "There  is  a  d^tinotion  between  two  kinds 
of  heritable  securities  which  is  most  elementary 
in  the  law  of  Scotland,  and  it  is  this — When  a 
deed  of  security  contains  in  gremio  the  right  of 
reversion,   then    the   qoaliflcation    renders   the 
security  a  mere  incumbrance  and  the  right  of  fee 
thus  burdened  remains  vested  in  the  granter. 
Bat  if  the  conveyance  is  ex  facie  absolute,  and 
the  right  of  reversion  is  contained  in  a  separate 
writing,  then  there  is  a  mere  personal  paelum  de 
retrovendendo.     The  right  of  fee  is  in  the  pur- 
chaser, and  the  gnmter's  right  is  *ua  natura  only 
a  personal  one,   and  would    be    ineffectual  in 
competition    with    singular    successors    of    the 
grantee,  unless  the  separate  deed  of  reversion 
were  registered  in  the  register  of  sasines  in  terms 
of  the  Act  of  1617.     The  reversion  in  the  present 
case  was  of  the  former  kind. "    And  Lord  Presi- 
dent M'Neill  in  the  case  of  Leckie  v.  Leekie  (17 
B.  80)  said — "It  is  said  that  an  absolute  deed 
such  as  this  is  an  ordinary  mode  of  constituting 
a  security,   and    that  it  is  matter   of   inquiry 
whether  it  is  a  security  or  not.     I  think  that  is 
wrong.     An  ex  fade  disposition  is  not  a  security. 
The  right  oonveyed  by  an  absolute  disposition  is 
an  absolute  right  of  property.     But  whether  it  is 
a  seoorlty  or  not,  I  think  it  is  not  a  security  in 
the  technical  mode  of  constituting  securities.     It 
may  be  reduced  to  that  level  by  being  qnalified 
in  various  ways,  but  as  a  matter  of  conveyance — 
•■  a  matter  of  law — it  is  not  a  security.     It  may 
in  the  end  be  no  better  than  a  security,  but  it  is 


a  perversion  of  terms  to  call  it  so.  In  its  own 
nature  it  is  a  conveyance  of  property.  That  is 
the  very  reason  why  it  is  resorted  to  in  those 
cases  in  which  it  is  proposed  to  reduce  it  to  a 
mere  security." 

It  is  needless,  however,  to  multiply  these  cita- 
tions ;  they  are  numerous,  and  by  many  Judges, 
and  all  to  the  same  effect.  The  point,  however, 
does  not  rest  upon  mere  general  statements  of 
judicial  opinion.  The  decisions  exhibit  in  the 
clearest  way  the  distinction  between  an  ordinary 
heritable  security  and  a  conveyance  by  absolute 
disposition.  A  mere  security-holder  has  no  right, 
until  the  principal  sum  or  the  interest  be  not 
paid,  to  enter  into  possession  or  draw  the  rents. 
But  a  disponee  under  an  absolute  disposition  has 
full  authority  to  enter  into  possession,  and  has 
the  exclusive  administration  and  control  of  the 
subjects. 

I  will  here  give,  under  eight  heads,  illustrations 
of  the  law  that  an  absolute  disposition,  though 
qualified  by  a  back-bond,  confers  a  totally 
different  and  higher  right  upon  the  disponee 
than  what  is  obtained  by  a  creditor  in  a  heritable 
security. 

(1)  He  may  remove  the  disponee  from  the 
lands,  and  may  demand  from  the  tenants  im- 
mediate payment  of  the  rents,  on  the  footing 
that  he  is  proprietor  (^RaTikin  v.  Ru»»eU,  7  Macpb. 
126). 

(2)  The  trustee  in  a  sequestration  of  the  dis- 
poner's  estates  cannot  oust  the  absolute  disponee 
from  possession  {Hay'»  Trueleet  v.  Davidion,  15 
D.  583). 

(8)  He  cannot  poind  the  ground  as  a  security- 
holder may  do,  and  this  because  he  is  the  pro- 
prietor {ScottUh  HeritaUe  Security  Company  v'. 
Allan  &  Company,  3  Ket.  833). 

(4)  By  the  Act  1696,  chap.  5,  it  is  enacted  that 
dispositions  or  other  rights  granted  "for  relief  or 
security  of  debts  to  be  contracted  for  the  future, 
shall  be  of  no  force  as  to  any  such  debts  that 
shall  be  found  to  be  contracted  after  the  sasine 
or  infeftment  following  on  the  said  disposition 
or  right."  Under  this  statute  it  is  decided,  as 
stated  by  Professor  Bell,  that  a  heritable  security 
"could  not  cover  a  debt  contracted  after  the 
sasine  or  infeftment." 

Now,  if  the  view  be  correct  that  the  right  in 
favour  of  the  Kational  Bank  is  nothing  more 
than  a  security,  that  the  title  is  a  mere  form,  and 
that  the  Court  must  look  at  the  transaction  in 
the  same  way  as  if  it  had  been  an  express  dis- 
position in  security,  then  it  must  follow  that  the 
Kational  Bank  is  not  entitled  to  retain  Mis 
M 'Arthur's  property  for  one  farthing  of  the 
debt  contracted  by  her  subsequent  to  the  date  of 
the  recording  of  the  disposition  to  them.  But  it 
is  settled  law  that  an  absolute  disposition  quali- 
fied by  a  back-bond  does  not  fall  under  the  Act 
1696,  c.  6,  like  a  bond  and  disposition  in  security 
—{Riddel  v.  Niblie'e  Creditor*,  February  16, 1782, 
M.  1164,  Boss,  Leading  Oases,  vol.  ii.  p.  721). 

(6)  A  disposition  expressly  in  security,  and  so 
qualified  in  the  deed,  can  never  become  by  any 
prescription  a  disposition  in  absolute  property 
— (Ersk.  iii.  7,  10  ;  Boss,  Leading  Gases,  vol.  iii. 
p.  467,  per  Lord  Braxfield.)  On  the  other  hand, 
where  there  is  a  disposition  and  sasine  (or  record- 
ing— equivalent  to  sasine)  ex  facie  absolute,  with 
possession  for  the  prescriptive  period  of  forty 
(now  twenty)  years,  the  party  so  infef t  is  entitled 
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to  the  absolute  property,  although  it  had  been 
conveyed  to  him  or  his  author  qualified  by  a 
back-bond  conferring  on  the  disponer  a  power  of 
redemption.  The  Court  held  that  the  back-bond 
unrecorded  was  cut  off  by  the  negative  prescrip- 
tion—(CAami«r«  T.  Late,  June  6,  1828,  2  S.  <fc  D. 
866). 

(6)  In  order  to  give  the  absolnte  property  to 
the  disponee  in  the  case  of  an  absolute  disposi- 
tion qualified  by  a  back-bond,  all  that  the  dis- 
poner would  be  obliged  to  do  would  simply  be  to 
discharge  or  renounce  the  personal  obligation  to 
reconvey.  A  feudal  conveyance  of  the  property 
would  not  be  necessary,  for  this  simple  reason, 
that  the  disponee  is  already  feudally  invested  in 
the  property,  and  all  that  he  requires  is  to  get 
the  disponer  to  discharge  or  to  throw  into  the 
fire  the  personal  obligation  which  qnaliiies  the 
right.  It  is  quite  different  with  regard  to  a  title 
ex  facie  in  security.  The  creditor  under  snch  a 
title  having  made  a  bargain  with  the  debtor  by 
paying  him  a  farther  som  of  £36,  obtained  from 
him  a  formal  discharge  of  the  right  of  redemp- 
tion, whereby  he  dedared  "  the  snbjeots  to  be 
inedeemable  by  me  and  my  heirs  in  all  time  oom> 
ing."  This  writing  was  recorded  in  the  Register 
of  Beversions  in  virtne  of  a  clause  to  that  effect. 
No  disposition  was  granted  by  the  debtor  to  the 
creditor. .  The  debtor  having  died,  the  creditors 
of  his  heir  adjudged  the  property.  The  creditor 
in  the  bond  claimed  the  subjects  as  his  absolutely, 
the  creditors  of  the  heir,  on  the  other  hand,  hold- 
ing the  discharge  to  be  ineffectual  to  change  an 
ex  fade  security  title  into  one  of  absolute  pro- 
perty by  mere  declaration  that  the  right  was  to 
be  irredeemable,  and  that  the  right  of  redemp- 
tion was  discharged,  claimed  the  property,  ex- 
cept in  so  far  as  it  was  burdened  with  the  original 
security.  The  Court  held  that  the  discharge  of 
the  reversion  did  not  convert  the  heritable  bond 
and  disposition  in  security  into  an  absolute  con- 
veyance, and  so  preferred  the  heirs  creditors — 
MiUer  v.  Drummond,  Hume  662.  It  thus 
appears  again  that  the  title  in  this  matter  is  the 
substance,  for  if  both  be  securities  to  every  pur- 
pose, how  comes  it  that  such  very  different  niles 
are  applicable  to  the  same  case  ? 

(7)  A  heritable  right  ex  fade  is  security  may 
be  worked  off  or  discharged  without  any  recon- 
veyance, or  even  any  deed  of  discharge,  and 
simply  by  payment,  for  it  is  nothing  but  a  bur- 
den (Ersk.  ii,  8,  34).  But  all  this  is  quite 
different  with  regard  to  an  absolute  disponee. 
Although  the  sxun  lent  by  him  be  paid,  his  right 
as  owner  of  the  property  is  not  disturbed,  nay 
even  a  renunciation  or  discharge  by  him  is  in- 
effectual There  must  be  a  reconveyance — a  dis- 
position followed  by  inf ef tment,  or  its  equivalent 
— recording  of  the  disposition.  ' '  Mere  renuncia- 
tion "say  the  consulted  Judges  in  Oardyne,  13 
D.  941,  "cannot  operate  feudal  divestiture."  Or, 
as  it  has  been  otherwise  expressed,  "  it  is  not  an 
incumbrance  upon  lands  that  is  created  by  such 
a  disposition,  because  an  incumbrance  can  be 
discharged,  but  this  infeftment  of  the  pursuers 
cannot  be  discharged.  It  can  only  be  ex- 
tinguished by  a  conveyance,  and  if  by  a  convey- 
ance to  the  original  owner  to  whom  the  money 
has  been  advanced,  it  is  a  reconveyance  no  doubt, 
and  it  is  a  reconveyance  in  terms  of  an  obliga- 
tion eontained  in  the  back-bond.  But  that  does 
not  in  'Sb*  slic^tMt  degre*  affect  the  position  of 


the  pursuers  as  proprietors  of  the  subjects.  By 
means  of  their  infeftment  they  are  put  in  pos- 
session of  the  subject,  because  infeftment  is  the 
solemn  and  legal  mode  of  taking  civil  possession 
of  heritage,  and  if  they  refrained  from  drawing 
the  rents,  that  was  of  their  own  accord,  for  they 
were  just  as  much  entitled  to  draw  the  renia  pay- 
able by  tenants  as  any  other  absolute  proprietor 
was."— (Per  Lord  President  in  SeoUiA  Heritable 
Security  Co.  v.  Attan,  Campbell,  <£  Co.,  SB. 
840). 

(8)  Another  marked  distinction  between  the 
two  rights  of  absolute  disposition  and  heritable 
security  is  fonnd  in  the  law  of  succession. 
When  the  absolute  disponee  dies  his  heir-at-law 
and  not  his  executors  come  into  his  place.  It  ia 
different,  however,  with  regard  to  heritable  secu- 
rities. It  is  enacted  as  regards  them  by  the 
117th  section  of  31  and  32  Vict.  o.  101,  that  no 
heritable  security  shall  after  the  date  of  that 
statute  be  "heritable  as  regards  the  succeBsion 
of  the  creditor  in  such  security,  and  the  same 
....  shall  be  moveable  as  regards  the  succes- 
sion of  such  creditor,  and  shall  belong  after  tha 
death  of  such  creditor  to  his  executors  or  repre- 
sentatives in  mMUbut. "  Now,  the  words  "  herit- 
able security  "  in  this  statute  are  defined  by  sec- 
tion 3  to  be  "heritable  bonds,  bonds  and  dia- 
positions  in  security,  bonds  of  annual  rent,  bonds 
of  annuity  ....  -and  all  deeds  and  conveyances 
whatsoever,  legal  as  well  as  voluntary,  which  are 
or  may  be  used  for  the  purpose  of  oonstitating 
or  completing  or  transmiting  a  security  ov«r 
lands,  ....  but  shall  not  include  ....  ab- 
solute dispositions  qualified  by  back-bonds  or 
letters."  These  dispositions  are  to  lemain 
heritable  estate,  and  the  property  must  go  to  the 
heir-at-law. 

Now,  what  is  opposed  to  all  this  train  of  antbo- 
rity  i — only  tha  case  of  Bartlett  v.  SueAanais, 
21st  February  1811,  F.C.,  which  now  therefore 
requires  to  be  examined.  This  case  has  been 
very  imperfectly  reported,  and  the  decision  does 
not  warrant  the  general  doctrine  that  has  been 
deduced  from  it.  The  case,  as  appears  from  the 
Session  Papers,  was  decided  upon  specialtiea, 
which  renders  the  decision  useless  as  a  prece- 
dent in  regard  to  this  question.  The  facts  were 
these — There  was  an  absolnte  disposition  by 
William  Buchanan,  the  proprietor  of  Anchmarr, 
in  favour  of  Andrew  Buchanan.  This  disposition 
was  qualified  by  a  back-bond  granted  by  Andrew 
Buchanan,  whereby  he  declared  that  "  although 
the  foresaid  disposition  bears  to  be  absolnte  and 
irredeemable,  and  granted  for  a  price  paid,  yet 
the  truth  is  that  the  same  was  granted  only  as  a 
security  to  me  for  the  repayment  of  £1200  star- 
ling, instantly  advanced  and  paid  by  me  to  him, 
and  of  the  lawful  interest  of  the  said  principal 
sum  from  this  date  till  the  said  principal  sum 
is  repaid  to  me,  with  the  expenses.  Sec,  and  cm 
repayment  at  any  term  before  Ifartinmas  1793," 
Andrew,  the  disponee,  bound  himself  to  reoonvey 
the  lands.  The  back-bond  was  recorded  in  the 
Begister  of  Sasines  on  the  I4th  of  September 
1789,  and  it  was  not  till  three  days  thereafter, 
namely,  the  i7th  September,  that  sasine  waa 
taken  on  the  absolute  disposition,  and  nine  days 
thereafter,  namely,  the  23d  September,  that  the 
sasine  was  recorded.  Thus  the  baok-bond  waa 
recorded  in  the  Begister  of  Sasinaa  b«iOre  Andrew 
Buchanan's  right  was  made  real  by  infeftaaanU 
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Oonseqnentlj  at  the  Tery  time  when  the  disponee's 
right  was  completed,  there  was  npon  the  record 
the  declaration  that  it  was  only  a  security  for 
£1200,  and  thus  the  case  falls  precisely  within 
the  decision  of  KHih'*  Trt.  (Boss,  Leading  Gases 
Tol.  ii.  p.  723),  referred  to  and  explained  by  the 
Lord  Jnatice-Glerk  in  his  opinion. 

At  the  term  of  Martinmas  1798  the  £1200  was 
not  paid.  William  Buchanan,  the  disponer,  was 
lost  at  sea  in  the  year  1797,  and  was  succeeded 
by  his  brother  James,  who  served  himself  heir, 
and  thus  became  Tested  in  the  heritage  of  the 
deceased.  On  the  28th  of  July  1803  James 
Baohanan,  in  consideration  of  a  snm  of  money 
paid  to  him,  and  a  bond  granted  for  £1000, 
lenoonoed  the  right  of  reyersion  of  the  lands  of 
Anohmarr  nnder  the  back-bond;  and  thas  the 
restriction  npon  Andrew  Baohanan  the  disponee's 
rifjht  was  discharged. 

It  appears  that  the  heir  of  the  deceased  William 
Baohanan  had  conspired  with  Andrew  Bachanan 
the  disponee  to  defeat  the  legal  rights  of  WilUam's 
widow  to  her  tense  and  jut  rdieta.  The  widow 
conseqnently  pleaded  that  there  was  collusion 
between  the  heir  of  William  Buchanan  and 
Andrew  Buchanan,  the  absolute  disponee,  and 
that  they  were  attempting  by  fraud  to  deprive 
her  of  her  terce ;  she  maintained  that  "  the  pre- 
tended discharge  of  the  right  of  redemption  in 
1803  (granted  by  William  to  Andrew  Buchanan) 
were  in  substance  the  result  of  a  combination 
between  these  two  parties  to  defraud  the  pursuer 
of  her  right  of  terce  ; "  and  her  argument  was 
this — that "  the  general  rule  no  doubt  is  that  the 
husband's  sasine  is  the  measure  of  the  terce. 
Bat  from  this  there  is  an  exception  in  all  cases 
of  fraud  or  wilful  omission,"  and  she  referred  on 
this  subject  to  Erskine  (ii.  9,  46) ;  and  she 
further  maintained  that  as  it  was  proved  by 
the  back-bond  that  William's  disposition  was 
only  a  security  for  £1200,  "it  was,  in  so  far  as  it 
appeared  to  be  absolute,  gratuitous  quoad  uUra" 
and  that  therefore  it  conld  not  deprive  her  of 
her  right  to  terce  according  to  the  doctrine  laid 
down  by  Erskine  that  it  is  a  fraud  "  where  the 
husband,  not  having  provided  for  his  wife  by 
marriage-contract,  divests  himself  in  favour  of 
his  eldest  son  or  other  heir. "  The  report  in  the 
Faculty  Collection  bears  that "  Beyond  the  extent 
of  the  £1200  the  infeftment  of  the  creditor  was 
truly  the  infeftment  of  the  debtor,  and  any  other 
supposition  would  afford  the  means  of  defeating 
the  lava."  There  could  be  no  other  conclusion 
arrived  at,  seeing  that  before  the  title  of  the 
absolute  disponee  was  made  real,  there  weis  put 
upon  record  the  back-bond  which  limited  his 
right  to  a  security  for  £1200  ;  and  therefore  the 
creditor  being  thus  shown  to  be  a  security  holder 
merely,  the  Oourt  sustained  the  right  to  terce.  The 
decision  proceeded  also  upon  equitable  considera- 
tions in  favour  of  the  widow,  and  as  stated  by 
the  consulted  Judges  in  the  case  of  Oardyne,  her 
claim  was  sustained  ' '  not  in  respect  of  any  sup- 
posed investiture  of  her  husband  in  the  dominium 
utHe."  This  decision  was  in  accordance  with 
many  precedents  in  favour  of  widows'  claim 
for  tense,  which  has  been  always  a  favoured  pro- 
vision. Thus  although  the  general  rule  is  that 
the  hosband's  sasine  is  the  measure  of  the  wife's 
right,  it  has  been  held  that  if  bis  sasine  should 
be  reduced  on  the  ground  of  the  title  baring  been 
emmeonsly  made  up,  she  wonld  obtun  her  terce   [ 


in  any  question  with  his  heir. — (Aw*  v.  F'raur, 
M.  App.  T.  Terce,  No.  1  (1790) ;  Bell's  Com., 
▼ol.  i.,  p.  60).  So  in  like  manner  if  a  husband 
had  refused  to  take  infeftment  for  the  purpose 
of  depriving  his  widow  of  her  terce,  the  Oourt 
would  allow  the  claim.— (Ersk.  ii.  9,  Hi;  1  Bell's 
Com.,  60  ;  Blair  v.  Hamilton,  M.  16,836  (1661) ; 
Annandaie  v.  Sect,  M.  15,848  (1711). 

The  result  of  all  this  is  that  there  was  no 
radical  right  whatever  in  Mrs  M 'Arthur,  and 
that  she  had  merely  a  personal  action  to  compel 
reconveyance  of  the  property  on  satisfying  the 
claims  of  the  National  Bank.  Until  these  are 
satisfied  to  the  utmost  farthiag,  according  to  the 
bargain,  she  could  not  insist  npon  this  personal 
action,  and  she  could  not  convey  to  the  Union 
Bank  a  higher  right  than  she  herself  possessed. 

English  decisions  have  been  referred  to  by  the 
Union  Bank  as  conclusive  in  their  favour.  I  do 
not  think  that  in  regard  to  this  question  of 
Scottish  conveyancing  we  can  obtain  any  assist- 
ance from  the  Eoglish  law — the  laws  being  so 
entirely  different.  By  the  law  of  England  a 
mortgage  debt  is  personal  property,  subject  to 
all  the  incidents  which  appertain  to  such  pro- 
perty.—(WiUiama  on  Law  of  Beal  Property, 
499).  By  the  law  of  Scotland  the  right  of  an 
absolute  disponee  is  heritable  estate  as  it  appears 
npon  the  record,  and  it  descends  to  the  heir-at- 
law,  and  not  to  the  executors.  By  the  law  of 
England  a  deposit  of  title-deeds,  even  without 
any  writing,  operates  as  an  equitable  mortgage 
of  the  estates  of  the  mortgager  in  the  lands  com> 
prised  in  the  deeds.  —(Williams,  p.  514).  By 
the  law  of  Scotland  title-deeds  of  heritage  cannot 
be  made  the  subject  of  a  security  for  a  loan — 
OhriitieT.  Buxton,  24  D.  1182). 

The  leading  case  more  particularly  relied  npon 
as  bearing  upon  the  present  case  is  that  of 
nopkimon  and  Other*  v.  Bolt,  finally  decided  by 
the  House  of  Lords  in  1861  upon  appeal  from  the 
judgment  of  Lord  Chancellor  Chelmsford  (9 
H.  L.  Oas.  614,  and  84  L.  J.  Chan.  468,  affirming 
28  L.  J.  Chan.  41).  Id  this  case  it  appeared 
that  O.  J.  Mare,  the  owner  of  property,  on 
the  26th  January  1866  executed  a  mortgage  of 
that  property,  which  contained  a  recital  that  it 
had  been  agreed,  "in  order  to  secure  the  sum 
and  snms  now  due,  and  which  shall  from  time  to 
time  become  due  from  him,  the  said  Charles 
John  Mare,  on  the  balance  of  such  account,  not 
exceeding  at  any  one  time  the  principal  sum  of 
£20,000,"  that  Mare  should  execute  a  mortgage 
in  fee  of  the  property  in  question,  and  it  was 
agreed  "thatif  0.  J.  Mare  "  (the  owner)  "should 
on  demand  pay  to  the  public  officer  of  the  Com- 
mercial Bank"  (the  mortgagee)  "all  and  every 
the  sum  and  sums  of  money  which  then  were,  or 
at  anytime,  or  from  time  to  time  thereafter,  shotdd 
become  due  from  or  by  C.  J.  Mare  to  the  Com- 
mercial Bank  on  the  balance  of  his  account- 
current  with  the  bank,  either  for  money  paid  or 
advanced  or  to  be  paid  or  advanced  by  the 
bank, "  then  that  the  bank  should  reoonvey. 

Seventeen  days  after  the  date  of  this  mortgage, 
the  owner  of  the  property  executed  a  mortgage 
in  similar  terms  in  favour  of  another  person 
named  Bolt,  The  Commercial  Bank  had  notice 
of  this  mortgage  in  favour  of  Bolt ;  but  notwith- 
standing thereof,  they  subsequent  to  that  mort- 
gage advanced  to  the  mortgager,  Mare,  two  sums 
of  £8000  and  £7600,  and  the  question  came  to  be 
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whether  they  were  entitled  to  priority  over  Bolt 
in  respeot  of  sncb  advanceB  made  by  them  after 
the  notice  of  Bolt's  mortgage.  The  House  of 
Lords,  affirming  Lord  Chancellor  Chelmsford's 
judgment,  held  that  they  were  viOt,—diMenUente 
Lord  Cranworth.  Lord  Chancellor  Campbell 
stated,  that  although  the  mortgager  had  granted 
the  first  mortgage,  he  still  bad  power  to  grant  a 
second  mortgage,  and  might  deal  with  his  pro- 
perty in  any  way  consistent  with  the  rights  of  the 
mortgagee.  "  The  consequence  certainly  is,  that 
after  executing  Bach  a  mortgage  as  we  are  con- 
sidering, the  mortgager,  by  executing  another 
such  mortgage,  and  giving  notice  of  it  to  the 
first  mortgagee,  may  at  any  time  give  a  prefer- 
ence to  the  second  mortgagee  as  to  the  snbse- 
qnent  advances,  and  as  to  such  advances  reduce 
the  first  mortgagee  to  the  rank  of  ptiiine  incum- 
brancer. But  the  first  mortgagee  will  have  no 
reason  to  oomplain,  knowing  that  this  is  his  true 
position,  if  be  chooses  voluntarily  to  make  far- 
ther advances  to  the  mortgager.  The  second 
mortgagee  cannot  be  charged  with  any  fraud 
upon  the  first  mortgagee  in  making  the  advances 
with  notice  of  the  first  mortgage ;  for  by  the 
hypothesis,  each  has  notice  of  the  security  of  the 
other,  and  the  first  mortgagee  is  left  in  full 
possession  of  his  option  to  make  or  to  refuse 
further  advances  as  he  may  deem  it  prudent." 

And  Lord  Chelmsford  added  this  expression  of 
opinion  in  reference  to  the  mode  of  working  out 
the  order  of  preference  of  the  advances  made 
under  each  mortgage — "  Difficulties  were  raised 
in  argument  as  to  the  mode  in  which  the  alter- 
nating priorities  between  the  respective  mort- 
gagees might  have  to  be  adjusted.  But  the 
simple  answer  to  these  suggestions  is,  that  the 
advances  tnnst  have  priority  according  to  the 
order  in  which  they  are  made."  Therefore,  if 
after  the  second  mortgagee  had  made  an  advance, 
the  first  mortgagee  had  made  another,  the  latter 
would  come  in  for  this  advance  in  priority  to  any 
subsequent  advance  made  by  the  second  mort- 
gagee,— and  so  on,  each  having  priority  for  his 
advance  according  to  its  date. 

Now  all  this  is  totally  inconsistent  with  the 
settled  principles  of  Scottish  law.  In  the  first 
place,  a  heritable  bond,  or  bond  and  disposition 
in  security — equivalent  to  the  English  mortgage 
^Kiould  not  be  granted  for  any  sum  of  money  to 
be  advanced  upon  it  subsequent  to  the  date  of  the 
recording  of  the  sasine.  Such  is  the  express 
enactment  of  the  Act  1696,  o.  5;  and  it  was 
because  of  the  impossibility  of  granting  a  herit- 
able security  or  mortgage  for  sums  to  be  advanced 
which  compelled  conveyancers  to  resort  to  the 
entire  divestiture  by  the  owner  in  the  form  of 
an  absolute  disposition. 

In  the  second  plaoe,  a  person  who  is  divested 
by  an  absolute  disposition  has  no  longer  any 
power — as  a  mortgager  has  in  England — to  grant 
a  second  mortgage  over  the  property.  Being 
divested  he  cannot  convey,  and  be  cannot  grant 
warrant  to  infeft.  No  doubt  the  owner  of  pro- 
perty in  Scotland,  after  granting  one  bond  and 
disposition  in  security,  may  grant  other  bonds 
subsequent  thereto,  and  this  because  he  was  not 
by  the  granting  of  a  deed  expressly  in  security 
divested  of  the  property,  as  he  is  when  he  grants 
an  absolute  disposition. 

In  the  third  place,  the  rule  that  advances  must 
have  priority  according  to  the  order  in  which 


they  are  made,  is  wholly  inconsistent  with  tiia 
rule  of  Scottish  law  that  there  can  be  no  burden 
laid  upon  heritable  property  without  appearing 
upon  record.  Observe  that  the  assignation  of  the 
reversionary  right  in  favour  of  the  Union  Bank 
was  not,  and  could  not  be,  recorded  in  the 
Begister  of  Sasines ;  and  yet  it  is  maintained 
that  the  Union  Bank  obtained  for  the  advance 
they  made  a  real  security  in  the  property  in 
priority  to  the  National  Bank,  who  had  infeft- 
ment  duly  recorded.  This  running  a  race  for 
priority  according  to  the  date  of  each  advance  ia 
quite  inconsistent  with  the  Scottish  law  as  to 
heritable  securities. 

In  the  fourth  plaoe — ^in  the  absence  of  fraud, 
of  which  there  is  not  any  tiaoa  in  the  whole  of 
these  transactions— intimation  of  the  assignatioD 
operated  nothing  in  restricting  the  rights  of  the 
National  Bank.  The  only  way  in  which  such  a 
restriction  could  be  imposed  upon  them  was  by 
recording  the  back-letter  or  producing  it  in  judg- 
ment, as  in  the  case  of  Keith't  Truitet*.  The 
question  is  not  raised  in  the  present  case, 
whether,  seeing  there  was  no  specific  sum 
limited  in  the  back-letter,  such  recording  or 
production  in  judgment  would  have  put  a  stop 
to  any  farther  advance  being  made  by  the 
National  Bank,  as  Professor  Bell  thinks.  Or 
whether,  notwithstanding  the  recording  of  the 
back-letter,  that  bank  still  remained  proprietor, 
as  was  laid  down  in  the  Scottuh  Heritable  Seatritg 
Co.  V.  Allan  Campbell  db  Co.,  3  Bet.  838,  and 
could  still  continue  to  make  advances  till  a  recon- 
veyance was  executed.  Be  this  as  it  may,  the  only 
mode  of  putting  a  stop  to  the  operations  of  the 
Nalional  Bank  with  reference  to  advances  was 
by  recording  the  back-letter  or  producing  it  in 
judgment ;  and  the  intimation  of  the  assignatioD 
in  favour  of  the  Union  Bank  was  not  equivalent 
to  this. 

I  have  never  found  it  profitable  in  the  study 
of  the  real  property  law  of  Scotland,  to  endeavour 
to  obtain  light  in  regard  to  it  from  the  real 
property  law  of  foreign  countries.  In  regard  to 
real  property  law  each  country  has  it;  own  special 
histoiy  and  technicalities,  without  thoroughly 
knowing  which  a  foreign  student  might  find 
himself  landed  in  grievous  error.  Still  less  do  I 
consider  it  profitable  or  sensible  to  endeavour  to 
apply  the  law  of  a  foreign  country  as  to  personal 
estate  to  the  peculiarly  technical  system  of 
Scottish  conveyancing  as  to  heritable  property, 

I  am  of  opinion  that  the  first  question  in  the 
Special  Case  should  be  answered  in  the  affirmative, 
and  the  second  in  the  negative. 

LoBD  M'LutBN — I  oonoar  in  the  opinion  of  tbe 
Lord  Justioe-Olerk. 

LoBo  KnmxAB — I  oonoar  in  the  opinion  of 
Lord  Butherfurd  Clark,  There  ia  no  question  at 
to  the  effect  in  law  of  a  disposition  exfaeU  abso- 
lute, qualified  by  aseparate  writing,  which  has  not 
been  recorded  in  the  Begister  of  Saaines.  It  does 
not  operate  as  a  burden  upon  the  grantor's  title, 
leaving  a  real  right  in  him,  but  completely  divests 
him  in  favour  of  his  disponee,  and  leaves  him  no 
other  right  but  that  of  creditor  in  the  disponee't 
obligation  to  reoonvey.  The  disponee  may  be 
called  upon  to  reconvey,  upon  the  condition  stipu- 
lated in  the  back-bond,  or  other  separate 
writing,  but  he  cannot  be  compelled  to  perfonn 
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that  obligation  until  all  the  obligations  incombent 
upon  the  disponer  towards  him  hare  been  satis- 
fied. This  is  perfectly  well-settled  law,  and  I 
do  not  understand  it  to  be  called  in  question. 

On  the  other  hand,  it  is  equally  clear  that  al- 
though the  right  of  property  in  the  disponee  is 
by  his  title  absolute,  it  is  effectually  qutdifled  in 
any  question  with  the  disponer  by  the  personal 
contract  between  the  parties.  If  the  contract  be, 
a^  in  the  present  case,  that  the  sabjeots  shall  be 
held  in  security  for  the  advances,  the  disponee  is 
bound  to  reconvey  upon  payment  of  such  ad- 
Tanoes  as  he  has  made;  and  if  there  be  any 
question  as  to  his  right  to  retain  for  particular 
debts,  the  nature  and  terms  of  the  transaction 
most  be  ascertained,  and  the  question  determined 
in  aooordance  with  the  intention  of  the  parties. 
"An  absolute  conveyance,  with  back-bond, 
thongh  a  trust  and  security  most  favourable  to 
the  trostee,  is  at  best  but  a  trust  or  security  ;  and 
its  terms,  like  those  of  any  other  transaction,  are 
a  fit  subject  of  judicial  inquiry  " — (^Bobertton  y. 
Duff,  3  D.  27»,  per  Iiord  Fnllerton).  The  right 
of  the  disponee,  therefore,  is  by  title  a  right  of 
property,  but  by  contract  it  is  a  security. 

If  these  principles  are  sound,  there  can  be  no 
question  as  to  the  respective  rights  and  liabilities 
of  Mrs  M 'Arthur  and  the  National  Bank   when 
the  assignation  in  favour  of  the  Union  Bank  was 
ezeeated.     She  was  entirely  divested  of  her  right 
of  property  in  the  subjects  in  question.     But  she 
was  the  creditor,  under   her  contract  with    the 
bank,  in  their  obligation  to  reoonvey,  when  called 
npon,  npon  payment  of   whatever  sums  might 
then  be  due  to  them  by  Mrs  M  'Arthur  or  her 
film.     That  this  was  a  right  which  she  was  en- 
titled to  sell  and  assign,  or  assign  in  security,  as 
she  thought  fit,  does  not  appear  to  me  doubtful. 
For  it  is  settled  law  that  an  obligation  to  convey 
lands  may  be  transferred  by  assignation,  duly  in- 
timated, as  effectually  as  any  other  debt.     It  is 
true  that  she  could  not  give  her  assignee  a  higher 
right  than  she  herself  possessed,  or  prejudice  by 
her  assignation  the  prior  right  already  vested  in 
the  National  Btmk.     But  the  right  in  her  at  the 
data  of  the  assignation  was  to  demand  a  convey- 
ance   ni>on   payment   of   the   advances  already 
made ;  and  this  appears  to  me  to  be  the  right 
whioh  she  assigned  to  the  Union  Bank.     I  think, 
with  Lord  Butherfurd  Olark,  that  to  construe  the 
aasignstion  as  meaning  that  she  gave,   not  the 
tigki  ot  reversion  as  it  stood  in  her  person,  but 
such  reversion  as  might  remain  at  some  subse- 
quent date,  after  debt  to  an  indefinite  amount 
had  been  contracted  to  the  National  Bank,  would 
be  equally  inconsistent  with  the  terms  of  the 
document,  and  with  the  nature  of  the  transaction. 
It  appears  to  me,  therefore,  that  the  right  ac- 
qnired  by  the  Union  Bank  was  a  right  to  demand 
from  the  National  Bank   a   conveyance   of  the 
subjects  in  question  upon  payment  of  the  debts 
already  incurred  by  Mrs  M'Arthur  or  her  firm, 
and  that  that  right  was  effectually  completed  by 
intimation  of  the  assignation.     I  do  not  think 
that  intimating  the  asaignation  was  equivalent  to 
recording  a  back-bond  in  the  Begister  ot  Sasines, 
for  it  left  the  infeftment  of  the  National  Bank 
unaffected ;  and  third   persona   acquiring   from 
them,  in  good  faith  and  for  value,  would  be  still 
entitled  to  rely  upon  their  absolute  title.     But  it 
completed   the    transference  of  the  jict  erediti, 
which  had  been  effected  by  the  assignation,  and 


placed  the  National  Bank  under  obligation  to  give 
effect  to  the  right  which  had  been  intimated 
{Bdmond  v.  MagittraUi  of  Aberdeen,  18  D.  47). 

The  question  is  whether  the  bank,  when  they 
are  called  upon  to  perform  that  obligation,  are 
entitled  to  retain  for  advances  to  Mrs  M'Arthur 
or  her  firm,  made  after  they  knew  that  she  had 
been  divested  of  her  right  of  reversion,  and  to 
the  prejudice  of  the  assignees,   to  whom  they 
knew  that  that  right  had  been  transferred.     I  am 
of  opinion  that  they  are  not  entitled  to  retain  for 
such  advances,  because  from  the  moment  when 
the  assignation  was   intimated    they  were   pre- 
cluded from  relying  npon  the  estate  as  a  security 
for  moneys  lent  to  the  cedent.     It  is  no  answer 
to  say  that  they  are  the  absolnte  owners  of  the 
subjects,   and    not    merely  heritable    creditors. 
For    the  question  is  not    as    to   their  powers 
while  their  right   of    ownership    subsists,    but 
as   to    the  conditions    npon    which    they    are 
bound  to  divest  themselves  of  tbat  right ;  and 
that  depends,  not  npon  their  recorded  title,  but 
upon  the  personal  contract  which  imposed  the 
obligation,  and  its  bearing  upon  the  transaction 
in  respect  of  which  they  claim  to  retain.     So  long 
as  the  personal  right  under  the  contract  remained 
vested  in  Mrs  M'Arthur,  there  can  be  no  question 
that  the  bank  would  be  entitled  to  retain  for  all 
advances  to  her  or  to  her  firm.     Bat  the  effect  in 
law  of  the  intimated  assignation  was  to  divest  her 
absolutely  of  all  right  nnder  the  contract  (for  the 
assignation  is  ex  facie  absolute),  and  to  substitute 
her  assignees  as  creditors  in  her  place.     She  had 
ceased,  therefore,  to  have  any  interest  in  the 
estate,  at  least  in  a  question  with  the  National 
Bank,  or  any  title  to  sue  upon  the  contract ;  and 
to  sustain  Qie  claim  of  the  National  Bank  in 
these    cironmstanoes  is    to    allow  retention  as 
against  the  true  creditor  in  the   obligation   for 
debts  incurred  by  a  stranger  to  the  contract.     This 
appears  to  me  inconsistent  with  the  principle  on 
whioh  the  right  of  retention  comes  into  operation 
in  such  cases  ;  for  I  think  it  is  established  by  the 
case  of  Robertton  v.  Duff,  and  the  previous  cases 
examined  in  the  opinion  of  Lord  Fullsrtoa,  that 
the  right  to  retain  for  advances  depends  upon 
whether  they  were  legitimately  made,  in  reliance 
upon  the  security  arising  from  the  right  ex  facie 
absolnte.      If  the  bank  had  been  under  contract 
to  make  further  advances  the  case  would  have 
been  different.    But  they  were  under  no  obliga- 
tion to  lend,  or  the  disponer  to  borrow ;  and  the 
debts  for  whioh  they  seek  to  retain,  therefore,  do 
not  arise  out  of  any  contract  prior  to  the  assigna- 
tion, but  out  of  new  transactions  with  the  cedent 
after  the  assignation  had  been  intimated. 
'    The  consideration  whioh  appears  to  me  conclu- 
sive is,  that  as  soon  as  the  assignation  had  been   ' 
intimated  the  bank  held  thenceforward,  not  for 
the  cedent  and  under  obligation  to  convey  to  her, 
but  for  the  assignees   and   nnder   obligation  to 
convey  to  them.     If  Mrs  M'Arthur  had  required 
them  to  convey  to  her,  or  to  any  other  person 
than  the  Union  Bank,  they  could  not  have  done 
so.      I  think  they  were  just  as  little  entitled  to 
defeat  the  assignees'  right  for  their  own  benefit; 
either  by  buying  the  estate  for  a  price  or  by  ad- 
vancing money  and  holding  it  for  repayment.    It 
appears  to  me  to  be  contrary  to  settled  principles 
of  law,  as  well  as  of  equity,  to  allow  the  creditor 
in  an  assignable   obligation,  after  transferring  it 
for  value  to  a  purchaser,  to  diminish  his  assignee's 
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right  by  transaotioiui  with  the  debtor  Trithoat 
notioe  to  the  assignee  ;  and  I  think  it  equally  im- 
possible for  the  debtor  to  take  benefit  from  such 
transaotions  if  the  assignation  has  been  intimated 
to  him. 

I  am  therefore  of  opinion  that  the  first  question 
should  be  answered  in  the  negative,  and  the 
second  in  the  afi^rmative. 

Lobs  Tbjltnmb— I  think  the  questions  raised 
for  decision  by  this  Special  Oasemust  be  decided 
according  to  principles  of  Scots  law.  I  say  so, 
because  in  the  minute  of  debate  for  the  Union 
•  Bank  reference  is  made  to  and  stress  laid  upon 
certain  decisions  in  England  as  applicable  to  this 
case.  I  Tentnre  to  thi^  they  are  not  applicable. 
So  far  as  I  am  aware,  the  practice  of  making  ad- 
yances  on  the  security  of  a  oonTcyance  «r  facie 
absolute,  qualified  by  a  back-letter,  is  not  known 
in  England,  though  well  known  in  Scotland,  and 
attended,  according  to  the  law  of  Scotland,  with 
certain  well-known  consequences.  On  the  other 
hand,  the  practice  of  taking  an  ordinary  security 
title  for  future  advances,  as  is  done  in  England, 
cannot  effectually  be  done  in  Scotland  at  all. 
Further,  from  the  English  cases  cited,  it  appears 
that  in  England  a  system  is  adopted  of  ranking 
preferences  between  competing  mortgagees  or 
security  holders,  quite  unknown  in  Scotland.  I 
think,  therefore,  that  the  English  cases,  proceed- 
ing upon  principles  peculiar  to  the  law  of  Eng- 
land applied  to  circumstances  essentially  different 
from  those  of  the  present  case,  afford  neither 
authority  nor  assistance  in  the  decision  of  the 
present  question. 

The  shape  which  the  transaction  between  Mrs 
M 'Arthur  and  the  National  Bank  took,  resulted 
in  the  latter  becoming  heritable  proprietors  of 
the  subjects  conveyed.  The  qualifymg  letter  or 
back-bond  was  not  recorded  ;  but  if  it  had,  it 
would  not  have  made  the  National  Bank  any  the 
less  proprietors  of  the  subjects.  "The  back-bond 
did  nothing  more  than  this— it  showed  that  under 
certain  conditions  the  present  proprietors 
of  the  subjects"  (in  this  case  the  National 
Bank)  "were  bound  to  convey  the  sub- 
jects to  somebody  else;  but  it  did  not  make 
them  one  bit  the  less  for  the  time  absolute 
proprietors  of  the  subjects  "  (par  Lord  President 
in  ^UiJi.  HeriUMa  titcurity  Co.  v.  AVan,  3  R. 
840).  The  condition  on  which  the  National  Bank 
was  bound  to  reoonvey  the  subjects  was  "full 
and  final  payment  of  all  sums  of  money  now 
dne"  (».«.,  at  the  date  of  the  conveyance)  "or 
which  may  hereafter  become  due  by  the  company 
firm  of  William  M 'Arthur  &,  Company,"  or  the 
individual  partners  of  that  firm .  On  a  transaction 
such  as  that  no  question  of  difficulty  could  have 
arisen  between  the  National  Bank  and  Mrs 
M 'Arthur  as  to  their  respective  rights  in  the 
subjects  conveyed. 

But  about  six  months  after  granting  the  con- 
veyance I  have  referred  to,  Mrs  M'Arthur  granted 
in  favour  of  the  Union  Bank  an  assignation  of 
the  right  of  reversion  or  other  right  belonging  to 
her  arising  out  of  the  said  conveyance  and  back- 
letter.  That  assignation  was  intimated  to  the 
National  Bank  ;  and  the  question  arises,  whether 
after  such  intimation  the  National  Bank  was 
entitled,  in  reliance  on  the  conveyance  they  had 
received,  to  make  farther  advances  to  the  debtor, 
or  whether  they  were  not  thereby  prevented  from 


making  such  further  advances  to  the  prejudice  of 
the  right  conferred  by  the  assignation  on  the 
Union  Bank.  The  answer  to  these  questions 
depends  upon  the  view  which  may  be  taken  of 
the  right  conferred  upon  the  Union  Bank  by  the 
assignation,  and  that  depends  upon  what  the 
cedent  had  to  give.  Mrs  M'Arthur  had  parted 
with  the  property,  and  accordingly  she  coidd  not 
give  any  right  to  it.  She  had  only  a  right  to 
demand  a  reconveyance  on  the  conditions  above 
specified  being  fulfilled,  and  that  was  the  right 
she  conveyed  to  the  Union  Bank.  With  that 
right  no  one  seeks  to  interfere.  When  the  whole 
advances  made  by  the  National  Bank  are  repaid, 
the  reconveyance  will  no  doubt  be  executed. 

But  the  Union  Bank  maintains  that  the  assig- 
nation    on     being    intimated    prevented     the 
National  Bank  from  doing  anything  thereafter 
which  would  make  the  reversionary  right  then 
assigned  less  valuable  to  the  assignee  than  it  waa 
at  the  date  of  the  assignation.     I  feel  the  force 
of  this  argument,  and  it  presents  the  only  diffi- 
culty I  have  had  in  the  case.     To  give  effect  to 
that  argument,  however,  one  must  first  get  rid  of 
the  contract    between  Mrs  M'Arthur  and   the 
National  Bank.     By  that  contract  the  National 
Bank  was  entitled  to  advance  what  they  pleased 
on  the  faith  of'the  conveyance  made  to  them. 
So  long  as  advances  were  made,  they  were  made 
on  that  condition  ;  and  no  act  of  Mrs  M 'Arthur's 
without  the  concurrence  of  the  National  Bank, 
could  take  away  that  condition  as  a  qualifying 
circumstance  of  any  advance  they  made.     Accord- 
ingly, the  assignation  to  the  Union  Bank — to 
which  the  National  Bank  waa  not  a  party — ooold 
not  take  away  or  impair  the  foroe  of  that  con- 
dition.     The  Union  Bank  knew  the  conditions 
on'which  the  National  Bank  held  the  property, 
for  the  National  Bank's  title  was  set  forth  in  the 
assignation,  and  excepted  from  the  warrandice  in 
the  latter  deed.     If  the  Union  Bank  had  desired 
to  prevent  any  farther  advance  being  made,  and 
consequent  reduction  in  the  value  of  the  right 
assigned  to  them,  they  should  at  once  have  exer- 
cised   their  right  of    paying-off    the  advances 
already  made,  and  demanding  a  reconveyance. 
Except  by  this  mode,  I  do  not  think  they  ooold 
effectually  hinder  the  subjects  being  further  bur- 
dened with  advances  by  the  National  Bank. 

It  is  further  said  the  National  Bank  was  in  bad 
faith  in  making  further  advances  after  the  intima- 
tion of  the  assignation.  I  think  there  was  no 
bad  faith  in  the  matter.  They  acted  on  what 
they  considered  (and  what  I  oonsider)  was  their 
legal  right.  And  they  were  doing  no  injury  to 
the  Union  Bank,  whose  right  (being  their  cedent's 
right)  was  only  to  get  a  reconveyance  after  all 
advances— past  or  future  at  the  date  of  the  con- 
veyance— had  been  repaid.  This  is  not  refused. 
The  Union  Bank  maintains  also,  that  the  right 
■  conferred  on  the  National  Bank,  looking  to  the 
back-letter,  was  in  substance,  whatever  it  might 
be  in  form,  a  security  only ;  and  that  if  it  waa  a 
security  only,  they  (the  Union  Bank)  are  entitled 
to  succeed.  In  one  sense  no  doubt  the  transaction 
was -one  of  security.  The  National  Bank  were 
secured  in  the  repayment  of  their  advances ;  but 
they  had  more  than  a  security  title.  'Xliey  were 
made  proprietors  for  the  time  being,  and  thia 
distinction  is  very  important  For  otherwiaa 
one  who  lends  on  an  absolute  oonveyance  wonld 
be  in  no  better  a  position  than  one  who  lends  on 
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•  mere  seonrity.  If  the  Hational  Bank  had 
nothing  but  a  security  (in  the  technical  sense), 
MdU  qumttio,  for  a  security,  properly  so-called, 
does  not  cover  fntare  advanceB  at  all.  To  give 
effect  to  the  contention  of  the  Union  Bank  would 
practically  result  (as  it  appears  to  me)  in  holding 
that  the  Kational  Bank's  title,  ex  facie  absolate, 
was  nothing  more  than  a  security,  with  nothing 
but  the  privUeges  of  a  security ;  while  the  assigna- 
tion to  the  Union  Bank,  tx  Jbeie  the  conveyance 
of  a  reversionary  right,  if  there  was  a  reversion, 
must  be  treated  as  if  it  were  an  absolute  convey- 
ance of  the  property  itself. 

The  case  of  BartUtt  v.  Bueharutn  does  not  aid 
the  Union  Bank  when  properly  regarded.  I  do 
not  repeat,  but  refer  to  the  explanation  of  the 
grounds  of  that  decision  as  given  in  the  opinion 
of  the  consulted  Judges  in  Oie  case  of  Oardyne, 
13  D.  943. 

On  the  whole  matter  I  am  of  opinion  that  the 
first  question  in  the  Special  Case  should  be 
answered  in  the  affirmative,  and  the  second  ques- 
tion in  the  negative. 

At  advising  in  First  Division— 

LoBD  Fbssidxnt— By  the  common  law  no 
effectual  security  can  be  constituted  over  lands 
or  other  heritable  subjects  for  debts  or  burdens 
of  indefinite  amount  By  Statute  1696,  c.  6, 
lands  and  other  heritable  subjects  cannot  be 
effectually  burdened  by  debts  even  of  fixed 
amount  if  they  have  not  been  contracted  at  or 
prior  to  the  date  of  the  infef  tment  of  the  creditor. 
This  rule,  however,  is  so  far  relaxed  by  the 
Bankrupt  Acts  of  1793  and  1814  that  securities 
may  be  constituted  in  favour  of  bankers  and  other 
peisons  making  advances  to  their  debtor  subse- 
qoent  to  the  date  of  the  infeftment,  under  the 
express  condition  that  the  amount  of  the  con- 
templated future  advances  shall  be  limited  to  a 
certain  definite  sum  to  be  specified  in  the 
security. 

These  roles  have  regard  only  to  deeds  which 
are  securities  in  form  as  well  as  in  reality,  in 
which  the  lands  or  other  subjects  are  conveyed 
"  redeemably  "  and,  on  the  face  of  the  writ,  ex- 
pressly in  security  for  repayment  of  debt  In 
all  such  cases  the  property  remains  with  the 
debtor,  and  the  creditor  is  a  mere  encumbrancer, 
whose  right  is  eztingnished  by  a  discharge.  But 
the  exigencies  of  commerce,  and  especially  the 
dealings  uf  bankers  with  their  mercantile  cus- 
tomers, make  it  necessary,  or  at  least  very  desir- 
able, to  have  a  more  elastic  security  than  any  of 
the  ordinary  security  writs  afford,  which  shall 
enable  a  banker  with  safety  to  make  advances 
which  may  exceed  the  sum  originally  required  by 
the  onstomer  and  intended  to  be  advanced  by  the 
bank,  leaving  a  safe  margin  of  value  for  the 
bank's  reimbursement 

The  form  which  has  been  adopted  to  attain 
this  end  is  by  means  of  the  debtor  granting  to 
the  creditor  a  conveyance  of  the  property  in 
absolute  terms,  "heritably  and  irredeemably," 
and  taking  in  return  a  back-bond  or  back-letter 
stating  the  conditions  on  which  the  debtor  is  to 
be  entitled  to  a  reconveyance  of  his  property. 
In  this  case  the  creditor  acquires  a  right  of  pro- 
perly which  cannot  be  extinguished  by  dis- 
ebarge  bat  only  by  reconveyance.  If  the  back- 
bond or  back-letter  provides  that  the  debtor  is  to 
be  entitled  to  demand  such  reconveyance  only  on 
Tou  mil. 


condition  of  his  paying  evsrythii^  he  owes  the 
creditor  at  the  date  of  the  demand,  it  is  not  con- 
tended that  this  is  an  unlawful  or  ineffectual 
condition.  And  such  contention,  if  it  were 
attempted,  must  necessarily  fail,  because  it 
would  be  in  direct  opposition  to  a  recognised 
principle  of  the  common  law  of  Scotland. 

This  is  the  doctrine  of  retention,  which  was 
derived  from  the  Uoman  law,  was  introduced 
into  our  jurisprudence  at  an  early  period,  and 
has  been  applied  by  judgments  of  tbe  Court  to  a 
great  variety  of  cases.  The  late  Professor  More, 
in  a  scientific  and  justly  admired  dissertation  on 
the  subject,  has  shown  that  this  principle  is 
essentially  necessary  to  the  consistency  and  com- 
pleteness of  our  law  of  obligations,  and  in  no 
case  more  clearly  applicable  than  when  the  party 
pleading  it  holds  an  absolute  title  of  property  to 
subjects  retained,  whether  heritable  or  moveable. 

The  late  Xiord  Moncreiff  very  clearly  described 
the  right,  in  a  case  of  retention  of  moveable  pro- 
perty, as  follows — "It  consists  simply  in  this, 
that  when  one  man  has  goods  in  his  possession 
which  he  is  bound  to  deliver  to  another,  but  that 
other  is  debtor  to  him,  whether  for  money  or 
goods,  he  (the  latter)  cannot  demand  delivery 
of  the  particular  goods  in  the  possession  of  the 
first  party  until  be  shall  pay  the  debt  due  by  him 
to  that  party.  It  is  not  necessary  that  these 
counter  obligations  should  arise  out  of  the  same 
contract  If  the  obligations  exist,  it  is  a  matter 
of  plain  equity  that  the  one  cannot  demand 
delivery  until  he  shall  pay  the  debt  due  by  him 
to  the  other  who  holds  the  goods.  It  is  a  right 
of  retention,  not  merely  for  payment  of  Uie 
price  of  the  particular  goods,  but  for  payment  of 
any  general  balance  existing  between  the  parties 
at  the  time  when  the  demand  of  delivery  is 
made."— JfriroM  v.  Hastie,  13  D.  900. 

In  a  later  case,  which  raised  an  important 
question  how  far  the  Mercantile  Law  Amendment 
Act  interfered  with  the  right  of  the  seller  of  unde- 
livered goods  to  retain,  not  only  for  the  price, 
but  also  for  a  general  balance  due  by  the  seller, 
the  consulted  Judges,  expressing  the  opinion  of  a 
large  majority  of  Uie  Court,  thus  stated  the  com- 
mon law  to  be — that  the  sellers  were,  "  notwith- 
standing the  payment  to  them  of  the  price  of  the 
goods,  entitled  to  retain  them  against  all  the 
world  in  security  of  the  balance  due  to  them  by  the 
buyers  on  general  account  This  is  not  lien,  as 
it  is  sometimes  very  inaccurately  called,  for  no 
one  can  have  a  lien  over  his  own  property.  It 
is  the  right  of  retention,  the  extent  and  effect  of 
which  are  measured  by  the  title  of  possession, 
and  are  greatest  in  cases  like  the  present,  where 
tbe  title  of  possession  is  nothing  short  of  undi- 
vested  ownership. " —  Wyper  v.  Harveyt,  23  D.  611. 

In  its  application  to  such  a  case  as  the  pre- 
sent, where  heritable  property  is  the  subject  of 
retention,  the  rule  is  thus  very  clearly  stated  by 
FfofesBor  Bell — "  It  was  once  matter  of  contro- 
versy whether  the  creditor  was  entitled  to  with- 
hold a  reconveyance  till  payment,  not  only  of 
the  original  loan,  but  of  all  subsequent  advances. 
But  this  is  now  settled  in  favour  uf  the  creditor. 
The  doctrine,  indeed,  may  be  laid  down  generally 
that  in  all  cases  where  one  holds  an  absolute 
conveyance  of  property,  whether  heritable  or 
moveable,  under  a  personal  obligation  to  restore 
it  on  payment  of  certain  debts,  it  will  subsist  as 
a  good  security,  not  only  to  cover  a  specific  debt, 
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bnt,  under  a  general  stipulation  in  the  baok-bond 
to  restore  on  payment  of  all  advances,  it  will  be 
efFeotoal  to  cover  every  snm  advanced  previous 
to  the  demand  of  reconveyance,  and  this  not  only 
against  creditors  bat  against  purchasers  also," 
(1  Bell's  Com.  724.)  This  statement  of  the  law 
is  amply  supported  by  the  series  of  decisions 
cited  by  the  learned  author  and  by  others  of 
recent  date,  to  which  it  would  be  a  waste  of  time 
more  particularly  to  refer. 

There  is,  however,  among  those  cited  by  the 
parties,  one  case,  on  which,  for  the  purpose  of 
avoiding  misconception,  I  think  it  right  to  offer 
a  few  words  of  explanation — the  case  of  Keiih  v. 
Maxwell.  But  to  appreciate  rightly  the  ground 
of  judgment  the  former  case  of  Riddel  v.  Niblie'i 
Creditors  (M.  1161),  and  the  emphatic  terms  of  the 
judgment  in  that  case,  mast  be  borne  in  mind, 
beoaose  the  eminent  Judges  who  decided  Keith 
T.  MaxweU  were  careful  to  save  the  authority  of 
the  case  of  Riddel.  The  lands  in  Riddel  v. 
NibUe'e  Creditor »  were  disponed  absolutely  and  irre- 
deemably, and  the  baok-bond  bore  that  the  dis- 
position was  made  to  secure  not  only  debts 
already  contracted,  but  also  debts  to  be  con- 
tracted by  tbe  disponee  to  the  disponer ;  and  the 
judgment  is  recorded  in  these  terms — "The 
Lords,  in  respect  this  was  not  an  infeftment  in 
relief  or  security,  but  an  absolute  disposition  to 
the  property,  sustained  the  same  to  the  extent  of 
the  debts  due  by  Jamieson  to  Bitohie  at  what- 
ever time  contracted." 

The  case  of  Keith  v.  MameeO,  I  think  has  been 
misunderstood,  partly  from  the  circumstances 
being  at  first  sight  rather  complicated,  and  also 
partly  from  the  way  in  which  it  is  reported  by  the 
Faculty  OoUeotors  of  the  period,  whose  report  is 
repeated  in  Morison's  Dictionary.  The  separate 
report  of  Mr  Kobert  Bell  gives  the  opinions  of 
the  Judges  in  detail,  and  corrects  erroneous  in- 
ferences drawn  from  the  other  report — see  Bell's 
Folio  Cases,  p.  234.  The  facts,  shortly  stated, 
were  these :  Sym  being  indebted  to  Constable 
in  £6000,  gave  him  a  personal  bond  for  that 
amount,  and  at  the  game  time  he  disponed  certain 
lands,  not  to  his  creditor  Constable,  but  to  Max- 
well of  Terranghtrie,  and  received  from  him  a 
back-bond  obliging  Maxwell,  the  disponee,  to  re- 
oonvey  the  lands  to  Sym  on  Constable  being 
repaid  the  bond  debt  of  £6000.  Shortly  after 
Sym's  affairs  became  embarrassed,  and  the 
disposition  to  Maxwell  was  challenged  by  action 
of  reduction  nnsncoessfully,  tbe  back  -  bond 
being  produced  in  defence,  which  proved  tbe 
onerosity  of  the  transaction.  Some  years 
later  Sym  procured  a  cash-credit  account  with  a 
banker,  and  in  the  bond  to  the  bank  Max- 
weU became  cautioner  for  Sym,  who  at  the 
game  time  granted  a  bond  of  relief  to  Maxwell, 
which  contained  a  declaration  that  the  infeft- 
ment standing  in  Maxwell's  name  on  the  absolute 
disposition  by  Sym  should  subsist  and  be  avail- 
able, not  only  for  Constable's  original  debt  of 
£6000,  but  also  for  the  relief  of  Maxwell  from 
any  sums  he  might  be  called  on  to  pay  the  bank 
nnder  the  cash-credit  bond.  Sym  having  died 
bankrupt.  Maxwell  insisted  on  holding  the  pro- 
perty till  not  only  Constable's  debt  should  be  paid, 
but  also  till  be  should  be  relieved  of  his  caution- 
ary obligation  to  the  bank. 

The  distinguishing  peculiarity  of  the  case  is 
that  the  disponee  infisft  absolutely  did  not  hold 


the  property  for  his  own  interest,  but  only  aa 
trustee  for  a  third  party,  a  creditor  of  the  dis- 
poner. To  attempt  to  engraft  on  this  strictly 
fiduciary  title  of  the  disponee  a  security  for  a 
personal  claim  of  the  disponee  himself  was 
manifestly  an  abuse,  and  a  dangerous  abuse,  of 
the  rule  of  Riddel  v.  Niblie.  At  the  ultimate 
advising  of  the  case,  tiord  Braxfield,  J. -C, 
with  the  ooncnrrence  of  the  Lord  President 
Campbell,  said — "What  I  go  upon  is  this,  that 
a  reduction  was  brought  of  the  secnrity  for  the 
£6000  bond,  and  in  that  action  it  was  established 
that  the  nominal  disponee  had  not  a  right  of  pro- 
perty in  him,  and  that  he  was  only  infeft  as  trus- 
tee for  Mr  Constable  to  the  extent,  of  secoring 
the  debt  of  £6000." 

For  these  reasons  I  am  not  prepared  to  hold 
with  Professor  Bell,  and  other  writers  who  have 
followed  him,  that  Keith  y.  MamotU  is  an  aatho- 
rity  for  tbe  general  proposition,  that  after  th« 
back-bond  is  recorded  or  produced  in  judgment 
"  the  security  is  held  to  lose  all  power  of  farther 
extension,  and  to  remain  stationary  as  at  that 
moment." — 1  Bell's  Com.  726. 

But  even  aasoming  that  Professor  Bell's  oon* 
strnotion  of  that  judgment  is  sound,  it  affords  no 
ooantenanoe  to  the  notion  that  anyUiing  short  of 
recording  the  back-bond  or  prodnoing  it  in 
judgment  will  have  the  same  effect.  Still  less 
can  that  judgment  give  any  pretext  for  maintain, 
ing,  when  the  whole  transaction  is  disclosed  by 
recovering  or  otherwise  publishing  the  back  bond, 
that  the  true  contract  between  the  parties  so  dis- 
closed shall  not  receive  full  effect, 'or  that  a  back- 
bond recorded,  which  declares  that  the  lands  are 
held  for  security  of  all  debts,  past  and  future,  or, 
in  other  words,  that  the  disponee's  right  shall  be 
the  ordinary  common  law  right  of  retention, 
shall  not  secure  that  right  to  the  disponee. 

I  cannot  assent  to  the  proposition  enunciated 
by  some  of  the  consulted  Judges,  that  there  is 
no  question  of  feudal  law  raised  in  this  case,  if 
by  that  is  meant  the  law  of  real  property,  for  it 
becomes  necessary  to  examine  the  title  of  the 
National  Bank  in  order  to  ascertain  what  are 
precisely  the  character  and  rights  which  that  bank 
thereby  acquired. 

There  is  no  doubt  that  when  the  disposition 
to  the  National  Bank  was  on  the  16th  July  1879 
recorded  in  the  Bcgister  of  Sasines,  the  bank 
were  not  only  feudally  invested  in  the  subjects 
conveyed,  but  became  by  the  operation  of  the 
Conveyancing  Act  of  1874  the  entered  vassals  of 
the  superior.  They  were  thus  proprietors  of  the 
subjects  conveyed  in  no  qualified  or  seoondary 
sense,  but  had,  while  the  title  remained  nn- 
changed,  all  the  rights,  and  were  subject,  in  ques- 
tions with  third  parties,  to  the  obligations  of  the 
true  owner.  They  became  the  only  proper  debt- 
ors in  all  the  prestations  due  to  th,e  superiorB,  such 
as  payment  of  feu-duty.  ~See  City  of  ffla^/oie Sank 
V.  NieoUon,  Sd  March  1882, 9  A.  689.  They  could 
not  use  the  diligence  of  poinding  the  ground  for 
payment  of  tbe  interest  of  their  debt,  because  they 
were  not  creditors  of  the  ground,  bnt  its  owners, 
and  proprietors  cannot  poind  their  own  ground — 
8cotti»h  Heritable  Security  Co.  v.  Allan,  Camp- 
bell,  &  Co.,3  K.  333.  They  were  entitled  to  sell 
the  subjects,  to  collect  the  rents,  to  grant  leases, 
to  remove  tenants,  and  to  remove  the  debtor 
himself  from  possession,  although  admitting  at 
tbe  same  time  that  their  ex  facie  absolute  disposi- 
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tion  is  in  tmtb  intsnded  only  as  a  secnrity  foi 
debt — Buttel  y.  Bajihin,  7  Macph.  126. 

The  importanoe  of  nsing  precise  language  in 
dealing  with  suoh  a  qnestion  as  is  now  before  ns 
can  scarcely  be  over-estimated,  and  I  therefore 
regret  that  one  of  my  brethren,  whose  facility  of 
expression  in  the  exposition  of  legal  principle  I 
am  accnstomed  to  admire,  shonld  have  adopted 
and  repeated  the  language  of  Lord  Fnllerton  in 
Robertton    v.     Duff,    describing     an    absolute 
disposition  with  back-bond  as  a  "  trnst  or  secu- 
rity. "    That  it  is  in  effect  a  secnrity  no  one  can 
doabt.    Bnt  to  ascribe  an  absolute  disposition 
with  back-bond  to  the  category  of  conyeyances 
on  trust  appears  to  me  to  be  scientifically  inao- 
eniate.     The  operation  and  effects  of  trust-con- 
yeyances  are  as  yarious  as  the  uses  and  purposes 
for  which  they  are  granted.     Many  of  them  are 
made  for  the  purpose  of  giving  effect  to  family 
settlements,  to  provide  for  the  descent  of  estates 
which  are  the  subject  of  obligations  undertaken 
in  a  marriage-contract.     Such  conyeyances,  in 
the  ordinary  case,  do  not  diyest  the  granter  of 
his   radical  right  to  the  estate,  or   extinguish 
his  infeftment,  although  the  trust-conveyance 
may  bo  onerous  and  irrevocable.     Other  trust- 
conveyances    are    for    purposes    of   convenient 
administration  merely,  and  may  be  recalled  at 
any  time.     But  a  conveyance  in  trust  for  behoof 
of  the  creditors  of  an  insolvent  proprietor,  by 
which  the  trustee  is  directed  to  sell  the  estate 
conveyed  and  divide  t)ie  price  among  the  cre- 
ditors, divests  the  granter  absolutely,  and  extin- 
gnishes  his  infeftment  in  the  land,  and  when 
acceded  to  by  the  creditors  becomes  an  irrevoc- 
able oontract.     In  all  such  cases  the  effect  of  the 
trustee's  infeftment    depends    entirely   on    the 
powers  expressly  given  to  him  in  the  conveyauQe 
or  relative  declaration  of  trust.     But  the  dis- 
pones in  a  case   like  the    present    requires   no 
express  powers,  because  he  is  fuU  proprietor  ; 
there  is  no  beneficiary  under  the  conveyance  but 
the  disponee  himself.     The  character  of  a  bene- 
ficiary holding  a  fu»  erediti  under  a  tmst-deed 
cannot  attach  to  the  divested  disponer ;  for  his 
sole  right  belongs  to  a  different  category  alto- 
gether, as  I  shall  immediately  explain.     In  mak- 
ing these  observations   I  am  not  taking   into 
aoconnt  the  numerous  trusts  of  varying  charac- 
ter created  by  statute,  or  of  resulting  trusts  with 
incidental  and  indirect  beneficial  interests.     My 
proposal  is  merely  to  express  my  objection  to 
the  use  of  the  term  ' '  trust"  in  its  ordinary  sense  of 
a  deed  granted  for  the  purpose  of  creating  bene- 
ficiary interests  in  third  parties,  as  being  in  any 
way  applicable  to  a  disposition  absolute  with 
back-bond. 

It  follows  fr<)m  the  nature  of  the  right  vested 
in  the  National  Bank  by  the  recorded  convey- 
ance of  the  property,  that  what  is  left  in  the 
debtor  is  not  a  real  right  of  any  kind,  is  not  a 
right  of  property  of  any  kind,  not  even 
a  right  of  redemption  or  reversion  in  any  proper 
sense,  but  a  mere  personal  right  to  enforce  a 
paetum  de  retrovendendo,  or,  in  other  words,  to 
demand  a  reconveyance  of  the  ei^tate  upon  ten- 
dering to  the  infeft  proprietor  payment  of 
everything  that  is  due  to  him  at  the  date  of  the 
demand. 

That  this  is  the  true  nature  of  the  contract 
would  be  clearly  established  by  the  recorded 
deed  of  conveyance  and  the  mere  admission  of 


the  disponee  that  it  was  intended  as  a  security 
for  debt.  But  in  the  present  case  it  is  made 
still  more  clear  by  the  terms  of  the  letter  of 
agreement  which  passed  between  the  parties  at 
the  time.  The  debtor — Mrs  M'Arthur — agreed 
that  the  bank  was  to  hold  the  absolnte  title 
delivered  to  them  "  until  full  and  final  payment 
of  all  sums  of  money  now  due,  or  which  may 
hereafter  become  due,  by  the  company  firm  of 
William  M'Arthur,  k  Co.,  and  we  the  said 
Mary  M'Arthur  and  William  M'Arthar,  sole 
partners  of  said  firm."  Mrs  M'Arthur  further 
agrees  to  relieve  the  bank  of  all  liabilities  attach- 
ing to  the  ownership  of  the  subjects,  but  the 
bank  is  to  have  "full  power  at  pleasure  to 
exercise  the  rights  of  ownership  by  letting  or 
selling  the  same,  it  being  understood  that  any 
rents  or  prices  you  [the  bank]  may  receive  shall 
be  applied  towards  payment  of  whatever  may 
be  due  by  the  foresaid  firm,"  &o.,  "  and  that  on 
payment  of  all  such  sums,  before  sale  of  such 
heritages,  you  shall,  at  my  expense,  convey  the 
said  heritages  to  me  the  said  Mary  M'Arthur." 

When  the  granter  of  this  disposition  to  the 
National  Bank  proceeded  on  18th  August  1879 
to  assign  to  the  Union  Bank  all  that  was  left 
in  her  person,  the  latter  bonk  was  made  fully 
aware  of  the  nature  of  the  right  vested  in  the 
National  Bank.  The  terms  of  the  assignation 
therefore  appear-  to  me  of  no  consequence,  for 
Mrs  M'Arthur  could  not  give  thereby  a  greater 
right  than  she  herself  possessed.  Bnt,  in  truth, 
she  made  no  attempt  to  do  so,  for  she  limits 
her  assignation  expressly  to  the  right  which  re- 
mained in  her  after  giving  full  effect  to  the 
absolute  disposition  and  unrecorded  back-letter ; 
and  if  she  had  professed  to  do  more,  the  inti- 
mation to  the  National  Bank  would  have  been 
simply  a  notice  that  she  and  her  assignee  had 
some  intention  in  the  future  to  commit  a  breach 
of  contract,  a  notice  which  the  National  Bank 
would  have  been  well  entitled  to  disregard. 
The  right  wliich  Mrs  M'Arthur  really  had,  and 
which  she  conveyed  to  the  Union  Bank,  was  to 
demand  a  reconveyance  from  the  National  Bank, 
upon  payment  of  everything  due  to  the  said 
bank  at  the  date  of  the  demand.  The  Union 
Bank  might,  as  assignees,  have  exercised  the 
right  so  conveyed  either  immediately  on  acquir- 
ing the  right  or  at  any  other  time  more  con- 
venient to  them.  This  they  have  never  done. 
But  now,  when  the  M'Arthnrs  have  become 
insolvent,  they  insist  that  after  their  assignation 
was  intimated  to  the  National  Bank  that  bank 
was  no  longer  entitled  to  make  further  advances 
to  Mrs  M^Arthur,  because,  as  they  contend, 
the  absolute  disposition  being  merely  a  security, 
"  it  was  within  the  power  of  the  said  Mrs 
Mary  M'Arthur  to  limit  or  restrict  it  to  the 
amount  due  at  a  certain  date,  and  that  the  in- 
timation to  the  first  parties  of  her  assignation  to 
the  second  parties  operated  as  a  restriction  of 
the  secnrity  to  the  amount  of  her  advances 
made  up  to  that  date." 

I  confess  I  am  quite  unable  to  understand  how 
the  debtor  under  such  a  contract  has  the  power 
to  limit  or  restrict  the  secnrity  to  the  amount 
due  at  a  certain  date,  except  by  refraining  from 
incurring  any  more  debt  to  the  secured  cre- 
ditors ;  for  if  the  debtor  takes  further  advances, 
these  come  within  the  very  words  of  the  back- 
letter.    Neither  do  I  see  how  she  could  pass  to 
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her  assignee  snoh  a  right  as  she  did  not  her- 
self possess.  If  the  consent  of  the  National 
Bank  had  been  obtained  to  an  arrangement  b; 
which  the  debtor  was  to  deal  with  the  Union 
Bank  only  for  the  tatore,  and  no  more  advances 
were  to  be  made  by  the  National,  that  would 
have  been  intelligible,  though  I  doubt  whether 
the  National  Bank  would  have  assented  to  such 
an  arrangement,  or  to  any  new  arrangement 
except  one  whieh  insured  payment  to  them  of 
all  that  would  be  dne  when  a  reoouTeyanoe  oame 
to  be  demanded. 

Mala  flde*  and  fraud  have  been  imputed  to 
the  National  Bank  in  continuing  to  make  ad- 
vances to  the  M 'Arthurs  after  the  assignation 
to  the  Union  Bank  was  intimated.  But  if  there 
be  any  fraud  in  the  case,  it  must  consist,  not  in 
making  these  advances,  but  in  contending  that 
they  have  a  preferable  security  for  their  repay- 
ment. In  other  words,  their  fraud  consists  in 
malting  their  present  claim.  Bat  as  that  claim 
recommends  itself  to  a  majority  of  the  Oonrt 
as  well  founded  both  in  legal  right  and  in  equity, 
the  charge  of  fraud  does  not  assume  a  serious 
aspect.  It  seems  to  me  that  the  two  banks  are 
really  standing  on  what  they  believe  to  be  their 
legal  rights  respectively.  The  one  acted  on  the 
belief  that  the  intimated  assignation  did  not 
aifect  their  security  at  all,  and  the  other  that 
it  did  to  a  certain  extent.  We  are  now  to  de- 
termine which  of  them  is  right  in  point  of  law. 
I  am  of  opinion  that  the  National  Bank  in  what 
they  did  were  merely  carrying  on  their  business 
as  bankers  in  a  perfectly  legitimate  way. 
Bankers  do  not  enter  into  snob  transactions 
merely  to  oblige  their  customers,  but  also  to 
make  profit  in  the  exercise  of  their  calling. 
A  transaction  of  this  kind  is  a  favourite  of 
bankers,  and  most  naturally,  because  they  can 
judge  from  time  to  time  how  much  it  is  safe  to 
advance  on  the  security  of  the  property  to  which 
they  have  an  absolute  title.  The  more  they 
can  safely  advance  the  larger  profit  they  will 
make,  and  therefore  to  ask  a  bank  to  give  up 
such  a  security  or  the  prospective  value  of  it, 
before  that  value  has  been  exhausted  by  advances, 
is  simply  to  ask  them  to  give  np  a  valnable  ons- 
tomer  for  no  consideration.  There  is  one  very 
simple  way  of  effecting  this  object,  if  the  debtor 
and  another  banker  desire  and  agree  that  the 
debtor's  business  shall  be  transferred  to  them, 
and  that  is  by  the  debtor's  new  banker  paying 
np  the  balance  due  to  the  old  banker,  and  tak- 
ing a  conveyance  of  the  property  to  themselves, 
with  the  consent  of  the  debtor.  Why  that  course 
was  not  adopted  in  the  present  case  has  not 
been  explained ;  and  it  is  strange  that  no  expla- 
nation has  been  offered,  for  the  course  indicated 
would  have  accomplished  any  legitimate  object 
which  the  debtor  and  the  Union  Bank  could 
set  before  them. 

I  observe  that  none  of  the  oonsnlted  Judges 
has  given  any  weight  to  the  argument  main- 
tained by  the  Union  Bank,  founded  on  the  prac- 
tice of  English  conveyancers,  which  is  recognised 
by  the  English  Courts.  I  am  not  surprised  that 
this  should  be  so.  In  the  English  system  of 
jnrisprudence  there  are  no  public  records  of  land 
rights  to  regulate  the  claims  and  preferences  of 
proprietors  and  creditors  ;  there  is  no  law  to  re- 
strain the  granting  of  redeemable  securities  for 
fature  debts  ;  there  is  nothing  corresponding  to 


the  rights  and  relations  created  by  absolnte  dis- 
position and  back-bond  ;  and  the  right  of  reten- 
tion is  altogether  nnknown,  becanse  it  wonld  be 
inconsistent  with  other  rules  of  the  common  law 
of  that  country.  It  wonld  surely  be  most  unsafe 
in  a  cose  like  this  to  seek  for  analogies  in  such  a 
system. 

If  the  judgment  in  this  case  had  been  in  fav- 
our of  the  Union  Bank  I  should  have  tbonght 
it  a  calamity,  for  it  wonld  have  disturbed  setded 
principles  of  our  law,  on  which  the  trading 
commnnity  have  relied  for  generations,  and 
would  have  introdnoed  in  their  place  an  entirely 
new  rule  based  on  a  supposed  equity  which  has 
not  been  subjected  to  the  test  of 'experience, 
and  which,  after  all  the  discussion  which  this 
case  has  undergone,  has  not,  either  in  argu- 
ment or  in  the  opinions  of  the  minority  of  the 
oonsnlted  Judges,  been  in  any  way  dearly  de- 
fined or  formrdated. 

LoBD  Mtmi — I  agree  with  the  opinion  of  the 
majority  of  the  consulted  Judges,  and  that  sub- 
stantially upon  the  same  grounds  as  those  on 
which  their  opinions  are  rested,  and  I  also  concur 
in  the  very  d.ear  and  distinct  exposition  which 
your  Lordship  has  now  given  of  the  law  applic- 
able to  this  important  question.  I  have,  there- 
fore, very  little  to  add  to  what  has  been  already 
so  fully  expounded.  But  I  think  it  right  to 
state,  with  reference  to  the  charge  of  fraud 
bronght  against  the  National  Bank  in  the  plead- 
ings of  the  Union  Bank,  that  I  entirely  concur  in 
the  view  which  the  Lord  Justice-Clerk  has  ex- 
pressed on  this  point  in  the  latter  part  of  hia 
opinion.  I  think  there  is  no  foundation  for  any 
snch  charge.  It  is  not  made  a  matter  of  state- 
ment even  in  the  Special  Case,  and  ought  not, 
therefore,  in  my  opinion,  to  have  been  bronght 
into  discussion. 

As  regards  the  main  question,  it  has,  I  think, 
for  long  been  quite  settled  in  the  law  of  Scotland, 
that  when  a  bank  agrees  to  make  advances  to  a 
customer,  on  receiving  an  absolute  disposition  to 
a  property  belonging  to  that  customer  of  value 
sufficient  to  cover  those  advances,  the  bank 
acquires,  ex  facie  of  the  titles  and  of  the  record, 
an  absolute  and  exclusive  right  to  the  property, 
of  which  the  dlsponer  ia  thereby  divested.  Now, 
that  was  the  case  here.  By  the  dispoation 
executed  by  Mrs  M 'Arthur  in  February  1879  ahe 
divested  herself  of  all  right  of  property  in  the 
subjects  in  question  ;  and  by  the  recording  of 
that  disposition  the  National  Bank  became  the 
sole  and  absolnte  proprietors,  duly  entered  with 
the  superior,  and  they  alone  were  in  law  entitled 
to  sell  and  dispose  of  the  property 'and  to'exerdae 
the  rights  of  proprietor.  Mrs  M'ArUiur  could 
not  herself  exercise  any  of  those  rights,  except 
under  some  arrangement  with  the  bank  ;  and  she 
could  not  sell  the  property  or  any  part  of  it  for 
the  best  of  all  reasons,  becanse  she  could  sot  give 
a  title  to  a  purchaser.  By  her  own  act  she  had 
entirely  divested  herself  of  all  right  and  title  to 
the  property ;  and  the  bank  stood  vested  in  it 
absolutely ;  and  it  was  through  the  bank  alone 
that  Mrs  M 'Arthur  or  any  other  party  could 
obtain  a  title  to  it. 

Having  thus  become  absolute  proprietors  of 

the  property  the  bank  were  in  law  entitled  to 

retain  it,  as  long  as  they  continued  to  be  creditors 

,  of  Mrs  M 'Arthur,  and  they  could  not  be  required 
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to  leconvey  the  property  to  her  ox  to  anyone 
else  except  upon  payment  of  all  advances  that 
had  been  made  to  Mrs  M'Arthnr  up  to  the  date 
when  a  reconyeyance  was  demanded. 

All  this  is  yery  clear  from  the  yarions  antho- 
rities  which  have  been  referred  to  by  your  Lord- 
ship and  by  Lord  Fraser  in  bis  opinion ;  and  it 
is  perhaps  as  distinctly  explained  as  anywhere 
else  by  Mr  Bell  in  the  passage  in  his  Comment- 
aries to  which  reference  has  been  made — 1  Bell, 
p.  <i84 — where  it  is  shown  that  in  snob  a  case  the 
position  of  this  borrower  is  no  longer  that  of  a 
proprietor,  but  that  of  a  mere  creditor  in  a  per- 
sonal obligation  to  demand  a  reconveyance  of 
this  property  on  payment  of  the  whole  advances 
made  by  the  bank. 

It  was  stated  in  argnment,  and  the  view  seems 
to  be  adopted  in  some  of  the  opinions,  that  Mrs 
M'Arthur  had  here  retained  some  right  in  the 
property  as  the  original  proprietor — the  radical 
right  as  it  is  sometimes  called — and  that  she  could 
dispose  of  this  to  anyone  she  chose  ;  and  it  is 
contended  that  she  did  in  fact  here  dispose  of  it 
by  her  assignation  to  the  Union  Bank.  That, 
howerer,  is  in  my  opinion  an  entire  misappre- 
hension, nnd  must  have  proceeded  from  con- 
founding the  position  of  a  proprietor  who  is  the 
granter  of  an  absolute  disposition.and  back-letter 
with  that  of  a  proprietor  who  grants  an  ordinary 
heritable  security  or  who  executes  a  trust-deed  in 
favour  of  his  creditors.  In  the  two  latter  cases 
the  proprietor  retains  the  radical  right  to  the 
estate,  because  his  title  and  infeftment  as  pro- 
prietor stands  good.  In  neither  case  has  he  con- 
veyed away  his  right  of  property  absolutely.  In 
the  one  it  is  ««  faei«  conveyed  only  in  security 
of  the  debt,  and  in  the  other  it  is  conveyed  to 
trustees  for  payment  of  debt.  But  in  both  the 
oonveyanee  is  a  mere  burden  on  the  right ;  and 
upon  the  heritable  bond  being  discharged,  or  the 
trust  brought  to  an  end,  the  original  title  as  pro- 
prietor was  available  in  the  person  of  the  granter 
of  the  heritable  bond  in  the  one  case,  and  of  the 
trust-deed  in  the  other,  and  no  reconveyance  was 
required  to  reinvest  him  in  his  property,  because 
he  had  never  been  absolutely  divested. 

In  the  present  case,  on  the  other  hand,  Mrs 
M'Arthur,  the  original  proprietor,  has  been 
absolutely  divested  of  the  property,  and  the 
National  Bank  vested  in  it  in  her  stead ;  so  that, 
as  already  explained,  she  could  not  sell  it  or 
grant  a  title  to  it  as  die  had  no  longer  any  right 
or  title  in  it,  and  was  merely  a  creditor  in  the 
personal  obligation  of  the  bank  to  grant  her  a 
reconveyance  when  demanded,  upon  payment  of 
the  full  sum  which  had  been  advanced  up  to  the 
date  of  the  demand.  Here  no  such  demand  for 
a  reconveyance  has  ever  been  made ;  so  that 
according  to  the  rule  of  law  which  has  been  in 
operation  ever  since  the  decision  in  the  case  of 
NOMe't  Oreditori  in  1782,  the  bank  is  here 
entitled  to  retain  the  property  till  the  sums  due 
by  Mrs  M  'Arthur  have  been  paid. 

For  the  reasons  given  by  your  Lordship  and 
the  majority  of  the  consulted  Judges,  I  am  quite 
nnable  to  adopt  the' view  that  the  intimation  of 
the  assignation  had  the  effect  of  restricting  the 
right  of  the  National  Bank  to  retain,  except  for 
advances  made  previous  to  the  date  of  the  intim- 
atioD.  The  intimation  of  the  assignation  did  not 
convey  to  the  National  Bank  any  information 
which  would  necessarily  lead  them  to  suppose 


that  they  were  expected  to  make  no  further 
advances  to  Mrs  M'Arthur.  If  that  was  intended 
by  the  Union  Bank,  I  cannot  help  thinking,  hav- 
ing regard  to  the  whole  circumstances  of  the  case 
and  the  relative  position  of  two  such  institutions, 
that  it  was  the  duty  of  that  bank  to  have  informed 
the  National  Bank  of  this  intention.  But  as 
they  did  not  do  this,  and  made  no  demand  for  a 
reconveyance  of  the  property  on  payment  of  the 
sum  due  at  that  date,  while  Mrs  M  'Arthur,  whose 
honesty  in  the  matter  I  see  no  reason  to  doubt, 
continued  to  draw  from  time  to  time  as  before, 
it  appears  to  me  that  the  National  Bank  were 
quite  justified  in  continuing  to  make  those 
advances,  and  that  they  are  now  entitled  to  retain 
their  hold  of  the  property  till  those  advances  are 
paid. 

LoBD  Shans. — Although  the  question  raised  in 
this  case  has  led  to  a  serious  difference  of  opinion, 
it  seems  to  me  to  be  a  question  short  and  simple 
in  its  nature.  Is  a  creditor  who  holds  a  property 
on  an  ex  facie  absolute  title  of  ownership,  but  really 
in  security  only  of  advances  made  and  to  be  made 
to  his  debtor,  entitled  to  hold  the  property  for 
repayment  of  advances  made  voluntarily  after  he 
has  received  notice  that  his  debtor  had  for  valu- 
able consideration  conveyed  his  reversionary  right 
to  the  property  or  its  proceeds  to  another  ?  The 
simple  point  to  be  determined  is  the  effect  of  such 
a  notice,  for  of  course  without  notice  or  know- 
ledge of  the  later  conveyance  it  is  quite  clear 
that  the  creditor  may  retain  the  property  to  meet 
all  advances  made  down  to  the  date  when  a  re- 
conveyance is  asked.  I  am  of  the  opinion  ex- 
pressed by  the  minority  of  the  consulted  Judges. 
I  think  the  principles  fully  and  clearly  stated  by 
Lord  Butbeifnrd  Olark  and  Lord  Kinnear  are 
sound.  Moreover,  I  think  the  point  in  contro- 
versy has  been  expressly  decided  by  the  House 
of  Lords  in  what  I  may  now  call  a  leading  case — 
the  case  of  Hopkinton  in  1861. 

It  must  he  conceded  that  after  Mrs  M'Arthur 
in  February  1879  had  conveyed  her  property  to 
the  National  Bank,  and  had  received  the  secretary's 
letter  agreeing  to  hold  the  disposition  on  the  terms 
stated  in  her  letter  of  12th  February  to  the  bank, 
there  remained  in  her  a  valuable  right  in  relation 
to  the  property.  What  may  have  been  the  proper 
technical  nature  or  description  of  that  right  seems 
to  me  to  be  of  no  materiality  whatever  to  the 
present  question.  It  was  a  right  of  value,  and  as 
such  was  capable  of  being  conveyed  or  assigned 
by  Mrs  M'Arthur  to  a  third  party,  or  of  being 
attached  by  the  diligence  of  her  creditors.  The 
terms  on  which  the  bank,  by  their  secretary's 
letter,  agreed  to  hold  the  property  conveyed  to 
them  were  thus  expressed — "in  security  and  until 
full  and  final  payment  of  all  sums  now  due  or 
which  may  hereafter  become  due "  by  the  firm, 
of  which  Mrs  M'Arthur  was  a  partner,  audits  two 
partners.  The  value  of  the  right  which  Mrs 
M'Arthur  still  possessed  was  to  be  measured  by 
the  difference  between  the  amount  advanced  or 
for  which  the  bank  was  liable  on  Mrs  M 'Arthur's 
account  at  any  given  date,  and  the  worth  of  the 
property  beyond  this  sum.  So  long- as  the  ad- 
vances and  obligations  undertaken  by  the  bank 
were  of  less  amount  than  the  value  of  the  pro- 
perty, it  of  necessity  followed  that  Mrs  M'Arthur 
had  a  right  of  value,  and  whatever  may  be  the 
1   legal  category  under  which   that  right  would 


Digitized  by 


Google 


262 


The  8eoUi»h  Law  Reporter.-^  V6L  XXIII.     [ 


NatL  Biak  r.  TTnion  Bank, 
Deo.  18,  \t». 


properly  fall,  it  cannot  admit  of  donbt  that  it 
might  be  attached  by  diligence  or  conveyed  to 
another.  The  opinions  of  your  Lordship  and 
liOrd  More,  and  of  the  other  learned  Judges  who 
think  the  National  Bank  right  in  their  contention, 
contain  much  careful  argument  intended  to  estab- 
lish the  proposition  that  the  bank,  after  getting 
the  conveyance  from  Mrs  M 'Arthur,  became 
proprietors  of  the  property  she  had  conveyed  to 
them.  In  much  of  what  is  thus  stated  I  entirely 
concur — and  indeed  for  the  purpose  of  the  de- 
cision in  this  case,  so  far  as  I  am  concerned,  I 
would  concede  it  aU.  For  after  this  has  been  all 
conceded,  everyone  is  nevertheless  agreed  that 
Mrs  M'Arthur  had  a  reversionary  right.  For 
example,  my  learned  brother  Lord  Fraser,  after 
a  very  full  examination  of  the  cases,  concludes : — 
"  The  result  of  all  this  is  that  there  was  no  radical 
right  whatever  in  Mrs  M'Arthur;  that  she  had 
merely  a  personal  action  to  compel  reconveyance 
of  the  property  on  satisfying  the  claims  of  the 
National  Bank. "  Your  Lordship,  as  I  understand, 
takes  the  same  view.  Well,  taking  it  so,  Mrs 
M'Arthur  had  certainly  the  right  to  get  back  the 
property  itself,  worth,  it  might  be,  £2000  or 
£3000,  on  paying  the  amount  for  which  she  was 
liable  to  the  bank,  which  might  be  only  £1000 
or  £1500 ;  and  if  the  bank  used  the  power  of  sale 
which  they  possessed,  either  under  their  title  of 
ownership  or  under  the  express  terms  of  Mrs 
M 'Arthur's  letter  which  gave  them  that  power, 
the  balance  of  the  price,  after  meeting  that  in- 
debtedness, belonged  to  her.  These  rights  may, 
I  think,  be  quite  properly  described  as  rever- 
sionary rights;  and  I  do  not  agree  in  the  justice 
of  the  criticism  by  your  Lordship  of  the  tise  of 
that  term. 

The  circumstance  that  Mrs  M'Arthur  had  this 
right  of  reversion  by  virtue  of  which  she  might 
either  regain  the  property  on  paying  the  advances 
made,  or  receive  the  balance  of  the  price  if  the 
property  were  sold,  makes  it  clear  that  though 
the  bank  held  the  property  as  owners  under  a 

groperty  title  with  all  the  powers  of  owners, 
loluding  a  power  of  sale,  their  ownership  was 
only  to  cover  a  debt  due  or  to  become  due.  It 
was  the  ownership  of  a  property  no  doubt,  but 
that  ownership  was  "  in  security  "  only,  as  indeed 
the  explanatory  letter  expressly  bears. 

How,  on  the  13th  of  August  1879  Mrs  M'Arthur 
assigned  or  conveyed  her  reversionary  right  to 
the  Union  Bank  of  Scotland  for  onerous  con- 
siderations, and  due  notice  of  this  was  given  to 
the  National  Bank.  It  might  be  contended  that 
the  true  meaning  and  effect  of  this  assignation 
or  conveyance  was  merely  to  give  right  to  the 
reversion,  if  any,  which  might  remain  after  the 
National  Bank  should  have  continued  thereafter  to 
go  on  making  further  advances  of  such  amount 
as  might  be  arranged  between  Mrs  M'Arthur  and 
them.  But  this  contention  is  plainly  inadmissible. 
The  transaction  with  the  Union  Bai^^  was  onerous, 
and  the  deed  conveyed  Mrs  M 'Arthur's  "right, 
title,  and  interest,  claim  of  right,  property  and 
possession,  petitory  as  well  as  possessory,  and  of 
what  kind  or  nature  soever,  which  now  belongs 
or  which  may  hereafter  belong  to  me ; "  and  it 
would  be  an  extravagant  construction  to  put  on 
this  onerous  deed  that  it  only  conveyed  Mrs 
M'Arthor's  right,  subject  to  a  power  on  the  part 
of  her  and  the  National  Bank  to  destroy  the  right 
altogether  by  rearing  up  claims  for  which  the 


property  or  its  price  would  be  liable,  by  means 
of  future  advances  to  be  given  to  Mrs  H 'Arthur 
by  the  bank  though  under  no  obligation  to  mak« 
such  advances.  The  assignation  must  be  con- 
strued as  a  conveyance  of  the  reversionary  right 
as  it  stood  at  the  date  of  the  intimation  to  the 
National  Bank.  What,  then,  was  the  position 
of  parties  after  the  intimation  ?  Until  notice  of 
that  deed  was  given  to  the  National  Bank  they 
were  entitled  to  make  advances  beyond  the 
amount  already  given,  and  were  safe  in  doing  so 
in  reliance  on  the  reversionary  right  which  Mrs 
M'Arthur  bad,  or,  in  other  words,  on  the  valae 
of  the  property  not  exhausted  by  prior  advances. 
But  so  soon  as  she  parted  with  that  right, 
and  they  had  notice  that  the  Union  Bank 
bad  acquired  it  for  value,  surely  they  could 
no  longer  make  advances  to  her  with  the  result 
of  burdening  or  affecting  a  right  which  they  knew 
no  longer  belonged  to  her,  but  had  been  acquired 
by  the  Union  Bank  for  value.  The  argument  for 
the  National  Bank  seems  to  be  based  on  the  view 
that  the  bank  had  somehow  an  indefeasible  right, 
with  the  view  of  earning  profits,  to  go  on  maMng 
advances  which  should  affect  the  right  of  reversion 
which  Mrs  M'Arthur  had  under  her  arrangement 
with  the  bank  even  after  she  bad  disposed  of  that 
right  to  the  Union  Bank  for  value.  How  the 
Nationsd  bank  could  possibly  acquire  such  a 
right  I  cannot  see.  The  reasoning  admits  of 
being  tested  by  two  illustrations,  either  of  which 
seems  to  me  to  demonstrate  its  unsoundness. 
Suppose  that  after  a  certain  amount  had  been 
advanced  by  the  National  Bank  a  creditor  of  Mrs 
M'Arthur  had  by  diligence  attached  her  rever- 
sionary right  in  the  property  or  its  proceeds — 
could  that  bank  possibly,  in  disregard  of  the 
diligence,  have  gone  on  voluntarily  to  make 
advances  to  Mrs  M'Arthur,  or  on  her  account, 
which  could  affect  and  possibly  sweep  away  the 
reversion,  and  so  defeat  the  diligence?  and  could 
it  really  be  said  they  had  such  a  right  in  order  that 
they  might  earn  bankers'  profits  under  their 
agreement  with  Mrs  M'Arthur?  To  admit  such 
a  right  would  simply  be  giving  to  Mrs  M'Arthur 
as  a  fund  of  credit  a  property  or  reversion  which 
ber  creditor  had  attached — and,  as  I  should  say, 
clearly  secured — for  payment  of  this  debt  It 
seems  to  me  to  be  too  dear  for  argument  that  a 
creditor's  diligence  could  not  be  so  defeated,  and 
if  so,  what  becomes  of  the  supposed  indefeasible 
right  of  the  National  Bank  under  its  contract 
with  Mrs  M'Arthur  to  go  on  making  advances 
which  should  affect  her  reversionary  right  after 
that  right  no  longer  belonged  to  her  ? 

Again,  suppose  that,  besides  selling  the  rever- 
sionary right,  which  is  perhaps  the  plainest  case 
that  can  be  put,  or  assigning  it  for  value.  Mis 
M  'Arthur  in  the  deed  of  assignation  had  expressly 
bound  herself,  in  respect  the  reversion  was  no 
longer  hers,  neither  to  ask  nor  accept  any  farther 
advances  from  the  National  Bank  which  could  affect 
thepropertyorits proceeds,  and  that  this  obligation 
had  been  intimated  to  the  National  Bank,  could 
it  be  maintained  that  nevertheless  the  Bank  could 
go  on  to  make  advances  and  secure  themselves 
for  the  amount  of  these  out  of  the  property  to  the 
prejudice  of  the  person  who  had  acquired  right 
to  the  reversion?  If  not — and  I  th^  it  dear 
they  could  not — again,  what  becomes  of  the 
supposed  indefeasible  right  of  the  bank  to  go  on 
making  the  advances  which  are  here  the  matter 
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in  dispnte,  on  the  footing  that  these  were  seonred  ? 
The  last  case  I  have  supposed  appears  to  me  to 
be  really  the  case  in  hand.  For  although  there 
waa  no  express  undertaking  by  Mrs  M 'Arthur  to 
refrain  from  asking  or  obtaining  farther  advances 
from  the  National  Bank  on  the  security  of  her 
reveraionaTy  right  after  she  had  conveyed  that 
right  for  value  to  the  Union  Bank,  the  nature 
of  the  transaction  and  conveyance  implied  an 
undertaking  of  this  kind,  and  the  notice  of  the 
assignation  to  the  National  Bank  was  notice 
of  ^is  undertaking.  Accordingly  I  hold,  that 
after  the  notice  to  the  National  Bank  of  the 
assignation  of  Mrs  M 'Arthur's  right,  the  bank 
ooold  no  longer  go  on  to  make  further  advances 
to  her  on  the  security  afforded  by  their  title  of 
ownership  to  the  property.  And  on  this  part  of 
the  case  I  have  only  to  add,  that  I  do  not  think 
the  principle  to  be  applied  in  the  case  of  a  herit- 
able property  is  in  any  respect  different  from 
the  principle  applicable  in  the  case  of  a  moveable 
snbject,  e.g. ,  a  cargo  of  grain  or  any  other  move- 
able property  given  in  pledge  as  a  security  to 
cover  pcwt  and  future  advances  precisely  on  such 
terms  as  were  expressed  in  Mrs  M 'Arthur's  letter 
to  the  bank  in  this  case.  Nor  can  it  make  any 
difference  that  the  title  to  the  heritable  property 
given  in  security  is  an  absolute  conveyance  in 
favour  of  the  creditor  in  place  of  a  mortgage  or 
heritable  bond  in  security,  if  it  be  assumed  that 
this  form  of  security  could  be  used  according  to 
our  law  to  cover  future  advances  of  indefinite 
amount.  In  any  case,  the  creditor  would  be 
possessed  merely  of  a  security  intended  to  cover 
future  advances  (the  agreement  expressly  bears 
that  it  is  so  in  this  case),  and  if  the  debtor's 
right  to  the  subject  of  the  security  be  sold  or 
tnnsfeired  for  value,  and  notice  of  the  transfer 
be  given  to  the  creditor,  it  seems  to  me  to  follow 
of  necessity  that  the  creditor  can  no  longer  make 
advances  to  his  debtor  which  can  affect  the  sub- 
ject of  the  security. 

In  coming  to  this  conclusion  as  the  result  of 
the  1^^  principles  applicable  to  the  case,  I  do 
not  for  a  moment  attribute  any  wrong  motive  to 
the  National  Bank  for  the  position  they  have 
assumed.  If  they,  or  rather  their  offloials,  who 
went  on  making  advances  to  Mrs  M'Arthur  after 
she  had  conveyed  her  reversionary  right  to  the 
Union  Bank,  and  they  became  aware  of  this,  had 
realised  to  themselves  the  full  legal  effect  of  this 
conveyance,  I  should  certainly  say  they  were 
acting  wrongly  in  continuing  to  make  advances 
under  the  idea  these  would  be  secured.  They 
ahould  in  that  case  have  "held  their  hand,"  and 
declined  to  give  further  advances,  for  the  simple 
reason  that  they  were  giving  advances  to  one  < 
petaon  on  the  security  of  property  belonging  to 
another,  and  this  would  be  taking  advantage  of 
the  form  of  their  title  which  seemed  to  enable 
them  to  do  so.  But  the  truth  of  the  case,  I  do 
not  donbt,  was  that  the  officials  of  the  National 
Bank  did  not  fnlly  realise  that  their  debtor  had 
divested  herself  of  her  reversionary  right  as  it 
stood  at  the  date  of  the  deed,  in  favour  of  the 
Union  Bank,  but  had  read  the  deed  as  giving  a 
ligjit  to  a  fatore  reversion,  leaving  them  free  to 
deal  with  Hi8  M'Arthur  in  the  meantime.  As- 
■mning,  however,  that  they  did  act  on  this  view, 
which  was  dearly  a  mistaken  view  of  the  meaning 
and  effect  of  the  deed  of  August  1877,  they  and 
net  tite  Union  Bank  must  be  the  sufferers. 


While  I  think  the  case  is  clear  in-  principle,  I 
am  bound  to  add  that  I  hold  the  question  in  con- 
troversy to  have  been  settled   by  the  highest 
authority  in  the  case  of  Hopkinson.     In  that  case 
Charles  John  More  on  26th  January  1855  granted 
a  mortgage  in  favour  of  the  Commercial  Bank  of 
London  of  certain  property  belonging  to  him  for 
effectually  securing  ' '  the  sum  or  sums  of  money 
which  then  was  and  were,  or  at  any  time  and 
from  time  to  time  thereafter  should  or  might  be 
due  or  owing  to  them"  on  the  balance  of  the 
bank's  account-current  with  him,  subject  to  re- 
demption in  the  same  way  as  in  the  case  of  the 
conveyance  by  Mis  M'Arthur  to  the  National 
Bank  in   this  case.     On   12th   February  of   the 
same  year  Mure  granted  a  mortgage  of  the  same 
premises  to  Peter  Bolt,  his  father-in-law,  to  secure 
the  repayment  from  Mure  to  him  of  money  then 
due,  or  which  Mr  Bolt  shonld  be  called  on  to  pay 
on  account  of  Mure.    Notice  of  this  second  mort- 
gage was  given  to  the  bank.     It  was  held  that 
after  such  notice  the  bank  could  not  make  fur- 
ther advances  with  the  result  of  creating  a  farther 
charge  against  the  property  under  their  security 
to  the  prejudice  of  the  second  mortgagee.     The 
principle  of  the  decision  is  thus  stated  by  the 
LordChaneellor  (CampbeU)  (9  Clark's  Eep.  534) 
—  "Although  the  mortgagor  has  parted  with  the 
legal  interest  in  the  hereditaments  mortgaged,  he 
remains  the  equitable  owner  of   all  his  interest 
not  transferred  beneficially  to  the  mortgagee,  and 
he  may  still  deal  with  hiis  property  in  any  way 
consistent  with  the  rights  of  the  mortgagee.  .  ,  , 
The  first  mortgagee  is  secure  as  to  past  advances, 
and  he  is  not  under  any  obligation  to  make  any 
farther  advances.     He  has  only  to  hold  his  hand 
when  asked  for  a  further  loan.     Knowing  the  ex- 
tent of  the  second  mortgage  he  may  calculate 
that  the  hereditaments  mortgaged  are  an  ample 
security  to  the  mortgagees,  and  if  he  doubts  this 
he  closes  his  account  with  the  mortgagor,  and 
looks  out  for  a  better  security.     The  benefit  of 
the  first  mortgage  is  only  lessened  by  the  amount 
of  any  interest,  which  the  mortgagor  afterwards 
conveys  to  another,  consistent  with  the  rights  of 
the  mortgagee.     Thus  far  the  mortgagor  is  en- 
titled to  do  what  he  pleases  with  his  own.     The 
consequence  certainly  is,  that  after   executing 
such  a  mortgage  as  we  are  considering,  the  mort- 
gagor by  executing  another  such  mortgage,  and 
giving  notice  of  it  to  the  first  mortgagee,  may  at 
any  time  give  a  preference  to  the  second  mort- 
gagee as  to  subsequent  advances,  and  as  to  such 
advances  reduce  the  first  mortgagee  to  the  rank 
of  puisne  incumbrancer.     But  the  first  mortgagee 
will  have  no  reason  to  complain,  knowing  that 
this  is  his  true  position,  if  he  chooses  voluntarily 
to  make  further   advances   to  the  mortgagor." 
These  words,  and  the  principle  which  they  em- 
body, are  directly  apphcable,  as  it  seems  to  me, 
to  the  present  case.     The  sole  distinction  in  fact 
between  the  two  cases  is,  that  in  this  case  the 
earlier  creditor,  the  National  Bank,  had  a  security 
in  the  form  of  an  absolute  conveyance,  and  that 
the  debtor's  right  or  interest  was  to  demand  a  re- 
conveyance, while  in  the  case  of  Hopkinion  the 
debtor  had  still  a  title  of  property  in  the  subject 
of  the  security  burdened  only  by  the  first  mort- 
gage he  bad  granted.     All  the  same,  the  creditors' 
right  in  both  cases — in  the  case  of  Sopkiiuon 
and  in  this  case — was  one  of  security,  and  in  both 
cases  the  debtor  continued  to  have  a  valuable 
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right  in  relation  to  the  property.  In  Hopkin»on'$ 
case  it  was  held  he  could  dispose  of  that  right  to 
a  third  party,  and  that  any  advances  by  the  bank 
after  notice  of  the  second  mortgage  were  bad  in 
a  question  with  the  second  mortgagee.  So  here 
it  follows  that  Mrs  M 'Arthur,  having  assigned  the 
reversionary  right  which  she  had,  after  getting 
notice  of  the  assignation,  the  bank  could  no  longer 
make  advances  to  their  debtor  for  which  they 
could  competently  encroach  on  the  reversion  which 
she  had  for  value  conveyed  to  another.  The  case 
of  Bopkinson  has  ruled  the  other  oases  cited  for 
the  Union  Bank.  The  case  of  The  London  and 
County  Banking  Company  v.  Batdiffe,  in  1881, 
was  a^  decided  in  the  House  of  Lords,  and  there 
bankers,  with  whom  title-deeds  had  been  de- 
posited by  the  owner  of  the  estate,  were  held  not 
entitled  to  hold  the  deeds  for  advances  made  after 
knowledge  that  the  estate  had  been  sold,  and  the 
opinions  of  Lord  Selbome  and  Lord  Blaokbnru 
proceed  on  the  doctrine  settled  in  the  case  of 
Hopkinton  twenty  years  before.  Mr  Justice  Day 
acted  on  the  same  view  in  the  recent  case  of 
Briggi  (£  Company,  cited  in  the  argument,  and 
Lord  Bomilly  also  gave  effect  to  the  principle 
laid  down  in  Hopkinton's  case  in  the  case  of 
Menziei  v.  Lightfoot,  L.E.,  11  Eq.  459.  The 
first  two  ot  these  authorities  have,  as  it  appears 
to  me,  finally  settled  the  rule  which  ought  to  be 
applied  to  this  case.  The  application  of  that 
rule  is  not  dependent  on  technicalities  or 
specialties  of  English  conveyancing  law,  for 
the  rule  itself  rests  on  a  broad  principle  as 
to  the  effect  of  notice  to  a  creditor  hold- 
ing a  security  given  to  be  made  available 
for  future  advances,  and  the  principle  is  that 
after  notice  of  the  transfer  for  value  of  the 
de\)tor's  right  or  interest  in  the  subject  of  the 
security,  whatever  be  the  nature  of  that  interest, 
future  allowances  by  the  creditor  cannot  be  made 
to  affect  that  interest  which  in  the  knowledge 
of  the  person  making  the  advance  is  no  longer 
his.  It  would  be  very  extraordinary  that  such  a 
notice,  if  given  to  a  banker  in  England,  should 
disable  him  from  making  further  advances  under 
his  security,  but  if  given  to  a  banker  in  Scotland 
should  have  no  such  effect. 

I  must  be  allowed  to  add,  with  reference 
to  the  view  which  your  Lordship  has  ex- 
pressed that  it  would  be  a  calamity  if  this 
case  were  decided  in  favour  of  the  Union 
Bank,  that,  with  the  utmost  deference  to 
your  Lordship's  opinion,  I  think  it  could  not  be 
a  calamity  if  the  law  were  now  declared,  as  I 
think  it  ought  to  be,  that  bankers  should  not  be 
entitled  to  give  advances  which  should  be  held 
as  secured  from  any  form  of  title,  though  given 
to  one  person  on  the  security  of  property  which 
to  their  knowledge  has  been  purchased  or  acquired 
for  value  by  another ;  and  that  as  the  law  has 
been  settled  and  in  operation  for  the  last  twenty- 
five  years  in  England,  in  the  regulation  of  the 
large  banking  transactions  occurring  there,  in 
ancordance  with  the  principle  for  which  the 
Union  Bank  contends — a  principle  which  has 
justice  and  equity  for  its  basis — ^it  can  be  no 
calamity,  but  a  benefit,  that  the  law  of  this 
country  should  be  declared  to  be  the  same. 
Indeed,  I  think  the  Union  Bank,  as  they  entered 
into  the  transaction  which  is  the  subject  of  this 
case,  were  quite  entitled  to  rely  on  the  anthority 
of  the  case  of  Hopkinson,  on  the  principle  then 


settled,  as  excluding  the  argnment  which  has 
been  maintained  so  sncoeesfolly  in  this  Conrt 
against  them.  On  these  grounds  I  am  of  opinion 
that,  both  on  principle  and  clear  anthority,  the 
case  of  the  National  Bank  fails,  and  the  queries 
in  the  Special  Case  should  be  answered  in  favour 
of  the  Union  Bank. 

Loan  AsAK — The  grounds  of  my  opinion  in 
this  case  are  so  clearly  expressed  by  Iiord 
Butherf  urd  CHark  and  Lord  Einnear  that  I  have 
very  little  to  add. 

I  do  not  understand  it  to  be  disputed  that  the 
right  of  reversion  which  remained  to  Mrs 
M 'Arthur  was  a  right  which  she  might  oom- 
potently  and  validly  assign  at  any  time. 

Accordingly  Mrs  M 'Arthur  on  13th  August 
1879  assign^  to  the  Union  Bank  the  whole 
right,  title,  and  interest  then  belonging,  or 
which  might  thereafter  belong,  to  her  (in  and  to 
the  subjects  disponed  to  the  National  Bank)  by 
virtue  of  the  right  of  reversion,  or  other  right 
belonging  to  her,  arising  out  of  the  absolute  dis- 
position to  the  bank  and  relative  back-letter 
granted  by  her  to  the  bank,  dated  12th  February 
1879,  and  she  therewith  delivered  up  her  copies 
of  the  said  letters  to  the  Union  Bank,  her 
assignees,  and  surrogated  and  substituted  them 
in  her  full  right  and  place  in  the  premises. 

What  Mrs  M 'Arthur  thus  assigned  to  the 
bank  was  her  right  of  reversion  as  at  the  date  of 
the  assignation,  and  accordingly  the  bank  was 
bound  to  reconvey  the  subjects  to  the  assignees 
upon  payment  of  the  sums  then  due  to  the 
bank.  It  is  equally  clear  that  if  Mrs  M 'Arthur 
had  proposed  to  pay  these  sums,  and  had  asked 
a  reconveyance  to  herself,  the  bank  could  not 
have  granted  it;  but  if  their  contention  be 
sound,  they  were  perfectly  entitled  to  pay  or 
advance  to  her  the  full  value  of  the  reversionary 
right,  as  it  stood  at  that  time,  and  so  render 
the  assignation  to  the  Union  Bank  entirely  nuga- 
tory. This  appears  to  me  to  recognise  a  right 
on  Mrs  M 'Arthur's  part,  if  not  in  form  certainly 
in  effect,  to  sell  or  assign  her  right  of  reversion 
a  second  time. 

It  appears  to  me  that  after  the  intimation  of 
the  assignation  of  the  revereionary  right  ths 
National  Bank  held  the  disposition  of  the  sub- 
jects in  their  favour  for  the  assignees,  subject 
to  payment  of  all  sums  which  they  bad  np  to 
that  time  advanced  to  Mrs  M'Arthuz  or  her 
firm,  and  subject  to  all  sums  that  they  might 
thereafter  advance  to  the  assignees,  if  they  chose 
to  make  snch  advances.  The  contention  of  the 
National  Bank  accordingly,  if  sound,  seems  to 
me  to  imply  a  right  to  charge,  against  the  rever- 
sion, advances  both  to  the  assignor  and  the 
assignees  at  one  and  the  same  time. 

A  construction  of  the  contract  between  the 
parties  which  leads  to  these  results  does  not 
recommend  itself  to  my  mind. 

No  doubt,  as  the  back -letter  bears,  Mrs 
M'Arthur  agreed  that  the  National  Bank  should 
hold  the  disposition  in  security,  and  until  pay- 
ment of  all  sums  of  money  then  due  or  whi^ 
might  thereafter  become  due  by  her  or  her  firm 
to  them.  But  it  was  entirely  within  her  option 
whether  any  sums  should  thereafter  in  respect 
of  this  stipulation  become  a  charge  on  the  re- 
version. If  she  did  not  borrow  farther  bdios 
from  the  bank,  the  bank  suffered  no  prejudice. 
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lIoTeorer,  it  was  only  beoanse  she  was  at  the 
time  in  right  of  the  reTersion  that  the  olanse  had 
any  sense  or  meaning.  It  was  only  becanae  she 
was  in  right  of  the  reversion  that  she  conld  agree 
that  the  bank  should  hold  the  disposition  snbjeot 
to  her  debts.  Accordingly  I  think  that  when  she 
gave  notice  to  the  bank,  as  was  done  by  the  in- 
timated assignation,  that  she  had  parted  with 
the  reversion,  it  was  equivalent  to  giving  them 
notice  that  they  thereafter  held  the  disposition 
for  the  assignees,  and  not  in  secnrity  for  any 
fotare  debts  she  or  her  firm  might  incur.  I 
think  that  her  "  agreement "  that  the  bankshonld 
hold  the  disposition  in  security  for  payment  of 
sums  of  money  dae  by  her  or  her  firm  was  the 
counter  part  of  the  obligation  of  the  bank  to 
convey,  on  payment  of  such  sums,  the  subjects 
to  her,  and  when  in  consequence  of  the  assigna- 
tion she  ceased  to  have  right  to  demand  a  re- 
conveyance of  the  subjects  to  herself,  so  I  think 
the  corresponding  right  on  her  part  to  charge 
the  reversion  with  debt,  and  of  the  bank  to  hold 
the  disposition  in  security  for  such  debt,  also 
ceased. 

In  short,  I  think  that  after  the  assignation  by 
which  Mrs  M'Arthnr  substituted  the  Union  Bank 
as  her  assignees  in  her  full  right  and  place  in 
the  premises,  she  was,  as  regards  this  loan  trans- 
action, in  no  better  position  than  any  other 
third  party,  and  consequently  that  the  National 
Bank  are  not  entitled  to  take  credit,  in  a  question 
yhih  the  Union  Bank,  for  loans  which  may  sub- 
sequently have  been  made  to  her  or  her  firm.  I 
think  that  she  had  no  right  to  ask,  or  the  Kational 
Dank  to  make,  advances  on  the  security  of  a  re- 
-version  which  in  the  knowledge  of  both  did  not 
belong  to  her. 

For  these  and  the  reasons  assigned  by  Lords 
Rutherfurd  Clark  and  Eiunear,  I  am  of  opinion 
that  the  Union  Bank  is  entitled  to  prevail  in  this 
case. 

The  Court  answered  the  first  question  in  the 
affirmative,  and  the  second  in  the  negative. 

Counsel  for  National  Bank — Mackintosh — ^Pear- 
son.    Agents— Dove  &  Lookhart,  S.S.C. 

Counsel  for  Union  Bank— Sol.-Oen.  Robertson 
— ^Low.     Agents— J.  &.  F.  Anderson,  AV.S. 


Saturday,  December  1 9. 

FIRST     DIVISION. 

[Lord  Ordinary  on  the  Bills. 
ROBERTSON  V.  SCOTT  AND  ANOTHKR. 

BaTikruptej/— Appeal  by  Bankrupt  against  Trus- 
tee'i  Deliverance— Bankmptcy  {Scotland)  Act 
1856,  tea.  127, 169. 

The  Bankruptcy  (Scotland)  Act  1856,  sec. 
127,  provides  that  "if  any  creditor  be  dis- 
satisfied with  the  decision  of  the  trustee"  he 
may  appeal  against  it  within  fifteen  days 
from  the  date  of  the  publication  of  the 
Oaxette  notice  prescribed  by  the  section. 
EM  {dill.  Lord  8hand)  that  an  appeal  by  the 
bankrupt  against  the  trustee's  deliverance  was 
incompetent  under  this  section. 


Mr  0.  J.  Munro,  O.A.,  Edinburgh,  as  trustee  in 
the  sequestration  of  Andrew  Ross  Robertson,  pro- 
nounced deliverances,  dated  15th  October  1885, 
npon  twelve  claims  upon  the  estate.  Some  of 
these  claims  were  admitted  and  some  rejected. 

Robertson  appealed  to  the  Court  of  Session 
against  these  deliverances,  and  on  80th  October 
following  the  Lord  Ordinary  on  the  Bills  (Tbat- 
nib)  appointed  service  of  the  note  of  appeal  upon 
the  respondents. 

The  Bankruptcy  (Scotland)  Act  1856,  sec.  127, 
provides-- "If  any  creditor  be  dissatisfied  with 
the  decision  of  the  trustee  he  may  appeal  by  a 
short  written  note  to  the  Lord  Ordinary  or  to  the 
Sheriff,  but  if  no  such  note  be  lodged  with  and 
marked  by  the  Bill  Chamber  or  Sheriff-Clerk  (as 
the  case  may  be)  before  the  expiration  of  fifteen 
days  from  the  date  of  the  publication  in  the 
Gazette"  of  the  notice  prescribed  by  the  section, 
"the  decision  of  the  trustee  shall  be  final  and 
conclusive  so  far  as  regards  that  dividend. "... 

Section  169  provides  that  "  It  shall  ...  be 
competent  to  appeal  against  any  deliverance  of 
the  trustee  or  commissioners  to  the  Lord  Ordi- 
nary or  the  Sheriff,  provided  the  note  of  appeal 
shall  be  lodged  and  marked  .  .  .  within  fourteen 
days  from  the  date  of  the  deliverance."  .  .  . 

Roderick  Scott,  one  of  the  creditors,  objected 
to  the  competency  of  the  appeal  in  respect  it  was 
not  timeously  presented.  The  trustee  also  re- 
sisted the  appeal. 

On  17th  November  following  the  Lord  Ordi- 
nary dismissed  the  appeal  in  respect  it  was  not 
presented  within  the  time  prescribed  by  the  Bank- 
rupts (Scotland)  Act  1856. 

"  Opinion. — This  is  an  appeal  by  a  bankrupt 
against  certain  deliverances  by  the  trustee  on  his 
sequestrated  estates.  Some  of  these  deliverances 
are  in  favour  of  creditors,  admitting  their  claims 
to  be  ranked,  and  others  against  creditors,  re- 
jecting their  claims.  An  appeal  of  this  kind  pre- 
sents a  novelty  in  bankruptcy  procedure.  I  am 
not  prepared  to  say  that  it  is  incompetent  in  so 
far  as  it  seeks  to  bring  under  review  these  deliver- 
ances, which,  admitting  claims,  go  to  reduce  the 
estate,  in  the  reversion  of  which  the  bankrupt 
has  an  undoubted  right  and  interest ;  but  as 
regards  the  appeal  against  deliverances  rejecting 
claims,  I  can  see  no  legitimate  right  or  interest 
which  the  bankrupt  has  to  prosecute  such  an 
appeal.  It  is  objected,  however,  on  the  part  of 
the  respondent,  Mr  Roderick  Scott,  that  this 
appeal  cannot  be  entertained  at  all,  in  respect  it 
was  not  timeously  presented. 

"The  deliverances  sought  to  be  reviewed  are 
all  dated  I5th  Octobet  1886,  and  the  appeal  was 
presented  on  30th  October  thereafter,  fifteen 
days,  that  is,  after  the  date  of  the  deliverances. 
By  the  127th  section  of  the  Bankruptcy  Act  of 
1856  it  is  provided  that  <if  any  creditor  be  dis- 
satisfied with  the  decision  of  the  trustee '  he  may 
appeal  against  it  within  fifteen  days  from  the 
date  of  the  Ckaelte  notice  there  provided  for.  If 
the  present  appeal  fell  within  the  allowance  of 
that  section  of  the  statute  it  would  not  be  open 
to  the  objection  now  stated  against  it.  But  I  am 
of  opinion  that  that  section  does  not  apply  to  the 
present  appeal.  It  applies  exclusively  to  credi- 
tors dissatisfied  with  the  trustee's  decision,  and 
the  appellant  is  not  and  does  not  claim  to  be  a 
creditor  on  his  own  estates.  Under  that  olaoM 
the  bankrupt  has  uo  right  of  appeal. 
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"  By  section  169  of  the  aame  Aot  it  ia  made 
competent  to  appeal  against  *  any  deliverance  of 
the  tmstee  or  conuniBsioners,'  provided  the 
appeal  is  lodged  and  marked  by  the  Bill  Chamber 
Clerk  '  within  fourteen  days  from  the  date  of  the 
deliverance.'  I  think,  nnder  this  section,  the 
bankrupt's  right  of  appeal  is  provided  for  in  any 
case  where  he  can  qualify  a  title  or  interest  to 
appeal.  He  mnst  do  it,  however,  within  the 
Btatntory  period.  In  the  present  cane  the  appeal 
was  not  presented  or  marked  within  fourteen 
days  from  the  date  of  the  deliverance  appealed 
against,  and  it  must  therefore  in  my  opinion  be 
dismissed  as  incompetent." 

Bobertson  reclaimed,  and  argued — There  was 
here  no  creditor  objecting  to  the  admission  of  the 
claims,  the  rejection  of  which  was  urged  by  the 
reclaimer.  The  127th  section  applied,  and  must 
not  be  too  strictly  construed.  It  was  very  loosely 
framed,  and  the  intention  of  the  Legislature  could 
not  have  been  to  exclude  the  bankrupt  from  its 
provisions,  at  least  in  a  case  where  he  bad  the 
material  interest — MarsfuUl  t.  Livijigitone'i  Trus- 
tees, February  14,  1867,  5  Macph  377.  Where 
a  sequestration  got  out  of  its  regular  course 
the  Court  would  interfere  to  set  it  in  motion 
again — Lindsay  v.  Eendrie,  June  15,  1880,  7 
B.  911 ;  Morris  v.  Connal,  January  21,  1843,  6 
D.  439.  An  appeal  for  instance  had  been  allowed 
against  a  deliverance  refusing  a  sequestration — 
Marr  <£  Sons  v.  Lindsaff,  June  7,  1881,  8  B. 
784,  Bell's  Comm.  6th  ed.  u.  348. 

The  respondents  argued — If  this  appeal  was 
competent,  then  the  Court  most  hold  that  the 
word  "creditor"  in  the  127th  section  included 
the  bankrupt.  But  if  the  Legislature  had  intended 
that  the  bankrupt  should  have  a  right  of  appeal 
Tinder  that  section  it  would  have  expressly  so  pro- 
vided. It  was  to  be  observed  that  section  127 
repealed  section  105  of  the  previous  Bankruptcy 
Act  of  1839  (2  and  3  Vict.  cap.  41),  and  sea  45 
of  the  Aot  of  1814  (54  Oeo.  Illi  o.  167). 

At  advising — 

LoBO  Pbssidknt — I  do  not  think  we  have  any 
choice  in  a  matter  of  this  kind,  or  any  right  to 
hesitate,  because  the  words  of  the  statute  are  so 
dear  that  we  could  not  alter  the  Lord  Ordinary's 
interlocutor  without  doing  violence  to  them.  Oneof 
the  clauses  in  question  (the  127th)  gives  a  right  of 
appeal  to  creditors,  and  the  other(the  169th)give8 
a  right  of  appeal  generally  in  such  terms  that  any- 
one having  an  interest  may  present  such  an  appeij. 
It  is  very  difficult  to  avoid  the  conclusion  tiaai  the 
words  of  the  first  clause  were  intended  to  give  a 
right  to  a  special  class  of  persons,  and  that  those 
of  the  second  were[intended  as  the  complement  of 
the  other,  to  give  a  right  to  all  other  interested 
persons  other  than  those  covered  by  the  first 
clause.  I  cannot  therefore  differ  from  the  result 
to  which  the  Lord  Ordinary  has  come. 

The  reason  for  the  distinction  which  is  drawn 
by  the  statute  is  not  so  clear,  because  the  only 
cUfferenoe  in  the  provisions  of  the  two  olanses  is 
in  regard  to  the  time  which  is  allowed  for  the 
appeal  in  both  cases.  But  I  do  not  think  we 
should  be  jnstifled  npon  any  canon  of  construc- 
tion in  reading  the  word  ' '  cred  iters ' '  as  inolnding 
"bankrupt."  It  is  further  not  nnimportant  to 
observe  that  these  two  sections  of  the  Act  of  1866 
were  not  novelties.  They  are  repeated  in  that 
Btatate  almost  in  terms  from  the  previous  Act  of 


1889,  BO  that  for  about  forty-six  years  the  Comt 
has  been  going  on  administering  the  Bankruptcy 
Acts  without  a  bankrupt  ever  having  proposed  to 
bring  an  appeal  nnder  the  section  whicii  empowers 
creditors  to  do  so,  or  at  any  rate  without  such  an 
appeal  ever  having  been  sustained. 

LoBD  Mum  concurred. 

LoBD  Shams — As  your  Lordships  have  so  dear 
an  opinion  npon  this  question  it  is  of  little 
moment  what  my  view  is.  If  the  127th  section 
had  stood  alone,  although  it  gives  a  right  of 
appeal  only  tu  creditors  I  cannot  doubt  that  the 
Court  would  have  extended  this  right  to  the 
bankrupt  also.  The  bankrupt  has  a  very  material 
interest  to  appeal,  and  in  one  view  has  the  whole 
interest.  As  matters  now  stand,  if  the  daims 
against  which  he  wishes  to  appeal  are  rejected  he 
will  get  the  benefit  of  their  rejection.  It  is  too 
strict  a  reading  of  the  clause,  in  my  opinion,  to 
hold  that  creditors  alone  have  a  title  to  appeal, 
and  that  the  bankrupt,  who  has  the  real  interest, 
has  none.  It  is  said  that  the  bankrupt  has  right 
to  appeal  under  another  section,  bnt  that  he  is 
precluded  from  now  doing  so  because  the  appeal 
is  not  presented  within  the  fourteen  days  allowed 
by  the  statute.  That  also  is,  I  think,  too  strict  a 
reading  of  the  l69th  dause  as  applied  to  the  pre- 
sent case,  and  we  should  not  in  my  opinion  be 
stretching  the  terms  of  the  clause  too  far  in  a 
matter  of  time  only  if  we  were  to  allow  the  per- 
son who  has  the  real  interest  to  present  the  ap- 
peal to  do  60  now,  althonght  technically  he  is  one 
day  too  late. 

LoBD  Adax— It  is  very  difficult  for  me  to  say 
what  conclusion  I  should  have  arrived  at  if  there 
had  been  no  I69th  dause  in  the  statute. 

By  the  127th  clause  a  right  of  appeal  is  given 
to  creditors,  and  to  creditors  only,  while  nnder  the 
169th  a  right  of  appeal  "within  foorteen  days 
from  the  date  of  the  deliverance"  is  given, 
generally  against  any  deliverance  of  the  trustee. 
If  it  is  to  be  in  the  power  of  the  Court,  as  Lord 
Shand  has  suggested,  to  alter  the  time  within 
which  an  appeal  is  competent,  I  do  not  see  wbet« 
we  could  stop,  and  I  am  clearly  of  opinion  that 
we  ought  not  to  do  bo  here.  The  words  of  the 
statute  are  precise,  and  I  do  not  see  why  the  pr»- 
sent  appelhmt  should  have  any  indulgenoe  shown 
him  because  he  has  failed  to  observe  its  pro- 
visions. 


The  Court  adhered. 


Agent— J.  A. 


Counsel  for  Appellant — Bhind. 
Bobertson,  S.S.C. 

Counsel  for  Soott  (Respondent)  —  Kennedy. 
Agents— Gordon,  Pringle,  &  Dallas,  W.8. 

Counsel    for   Trustee  —  Lang.      Agent — S. 
Broatch,  L.A. 
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Wednesday,  June  17. 

OUTER    HOUSE. 

[Lord  Fraser. 
CHRISTIE  V.  MUNRO. 

Proeeu — Atffuttment  of  Beeord— Order  for  View 
before  Closing  Beeord. 

A.  sued  B  for  reoovery  of  a  picture  vhioh 
be   charged  B  with  misappropriating,  bnt 
which  he  was  unable  to  describe  in  his  sum- 
mons in  terms  snfficiently  specific  to  identify 
it.     On  the  case  appearing  in  the  adjustment 
roll  he  moved  the  Lord  Ordinary  for  an  order 
allowing  him  to  view  B's  collection  of  pictures 
to  enable  him  to  discover  the  picture  claimed, 
and  to  place  a  specific  description  of  it  on 
record.      The  Lord  Ordinary  granted  the 
motion. 
This  was  an  action  at  the  instance  of  James 
IiDokhart     Christie,     confectioner,     Inverness, 
against  Stnart  Caradoo  Mnnro  of  Teaninich,  in 
the  county  of  Boss,  for  delivery  to  the  pursuer  of 
"a  picture  purchased  by  him  [pnrsner]  at  a  public 
roup  held  at  Moniach  Castle,  on  Ihiesday  the 
27th  day  of  May  1884,  of  which  picture  the  de- 
fender has  taken  and  unwarrantably  retains  pos- 
session, "  and  failing  delivery,  for  payment  of  a 
sum  of  damages. 

The  pursuer  alleged  that  he  and  the  defender 
were  both  present  at  a  roup  of  furniture  and 
other  moveable  property  at  Moniach  Castle  on 
27th  May  1884,  and  that  during  the  sale  the  pur- 
suer bid  for  and  had  knocked  down'to  him, 
amongst  other  things,  the  picture  sued  for,  and 
that  he  was  duly  entered  in  the  roup- roll  as  pur- 
chaser thereof ;  that  he  afterwards  paid  for  the 
said  picture,  the  price  of  which  was  entered  in 
bis  account  of  purchases  along  with  several  other 
articles  ;  that  after  the  sale  was  over  be 
gathered,  as  he  thought,  the  whole  of  his  pur- 
ehases  together,  but  found  on  returning  home 
that  the  picture  in  dispute  was  amissing  ;  that  it 
afterwards  transpired  that  one  of  the  porters  at 
the  sale  had  by  mistake  handed  the  picture  to 
the  defender,  who  now  refused  to  give  it  up. 
No  description  of  the  picture  was  given  on  the 
record  beyond  that  contained  in  the  passage 
above  quoted. 

The  defender  admitted  having  been  at  the  sale, 
and  bought  pictures,  but  denied  that  be  retained 
possession  of  any  picture  belonging  to  the  pux- 
■ner,  or  that  any  picture  was  handed  to  him  by 
mistake. 

He  pleaded — "(1)  The  pursuer's  statements 
were  irrelevant ;  and  (2)  teparatim,  the  pur- 
soer's  statements  are  not  sufficiently  specific  to 
entitle  them  to  be  remitted  to  probation. " 

Upon  the  case  appearing  in  the  adjustment 
roll,  the  pnrsner,  in  respect  of  the  defender's 
pleas,  moved  the  Lord  Ordinary,  before  closing 
the  record,  to  allow  an  inspection  of  the  defen- 
der's pictures  at  Teaninich  House,  where  the 
picture  in  question  was  alleged  to  be,  in  order  to 
enable  bim  to  identify  the  picture,  and  so  to 
place  on  the  record  a  full  and  accurate  description 
of  it 

The  defender  resisted  the  puisner's  motion, 
and  signed  —  The  action  should  be  dismissed 


on  the  ground  that  it  was  irrelevant  in  respect  of 
want  of  specification,  and  the  proposed  mode 
of  rendering  it  more  specific  was  incompetent. 

Pursuer's  authority— ^orgAaK  &  Soru  v.  Spiers 
and  0«A«-«,  February  23,  1882,  19  S.L.II.  696, 
and  cases  there  cited. 

The  Lord  Ordinary  pronounced  the  following  in- 
terlocutor:— "The  Lord  Ordinary  having  heard 
counsel  on  the  motion  of  the  pursuer,  ordains 
the  defender  to  allow  the  pursuer  to  view  the 
pictures  at  Teaninich  House,  at  the  sight  of  Craw- 
ford Hill,  Esquire,  Sheriff-Substitute  of  Boss- 
shire,  on  such  day  and  at  such  time  as  shall  be 
appointed  by  Mr  Hill,  and  reserves  the  question 
of  expenses  connected  with  this  motion  for  in- 
spection, and  continues  the  adjustment  of  the 
record  till  Wednesday  the  1st  July  next. 

"Note.—.  .  .  .  The  pursuer  says  that  he 
bought  a  picture  at  the  sale  of  the  moveable 
property  at  Moniach  Castle  on  the  27th  May 
1884,  and  that  he  duly  paid  the  price  of  it, 
and  that  the  defender  has  carried  away  this 
picture  so  bought  by  the  pursuer  and  now  re- 
tains it.  In  answer,  the  defender  pleads  that 
there  being  no  specification  of  the  picture  so  as 
to  identify  it,  the  action  should  be  dismissed,  and 
this  is  a  perfectly  relevant  plea.  There  was  no 
catalogue  of  the  pictures  which  were  sold,  and  the 
pursuer  says  he  cannot  give  a  more  specific  de- 
scription of  what  his  picture  was  until  he  sees  it 
again,  and  he  asks  to  be  allowed  an  inspection  of 
the  pictures  in  the  defender's  possession  so  that 
he  may  give  the  required  specification.  This 
very  reasonable  request  has  been  resisted  in  a 
most  strenuous  manner.  It  can  do  no  harm 
whatever  to  the  defender  to  opne  his  door  and 
allow  the  pursuer  to  look  at  his  pictures,  and  it 
will  conduce  to  the  ends  of  justice  if  the 
pursuer's  story  be  true.  It  is  to  be  hoped  that  a 
little  common  sense  will  be  exercised  by  the  de- 
fender in  the  matter  so  as  not  to  render  it  neces- 
sary to  incur  the  expenses  of  the  Sheriff-Substi- 
tute of  Boss-shire  travelling  20  miles  in  order  to 
be  present  at  the  view  by  the  pursuer  of  the  de- 
fender's pictures." 

The  action  was  subsequently  settled  extraju- 
dicially. 

Counsel  for  Pursuer — M'lJennan.  Agent  — 
Bobert  H.  Christie,  S.S.C. 

Counsel  for  Defender  —  Forbes.  Agents  — 
Skene,  Edwards,  t  Bilton,  W.S. 


HIGH  COURT  OF  JUSTIOIABY. 


Tuesday,  December   15, 

(Before  Lord  CraighiU.) 

H.  M.  ADVOCATE  V.  WATSON 

Justiciary  Cases — Rape— Criminal  Law  Amend- 
ment Act  1886  (48  and  49  Viet.  e.  69),  sees.  6 
and  9— Unlawful  Carnal  Knowledge  of  Oirl 
hetvmn  18  and  16. 

A  prisoner  charged  with  rape  or  assault 
with  intent  to  ravii^  may,  though  acquitted 
of  these  crimes,  competenUy  bia  convicted 


Digitized  by 


Google 


268 


The  Scottish  Law  Reporter.— Vol.  XXIII.         [' 


H.  H.  AdT.  T.  WatioB, 
Dec.  15, 1885. 


of  an  offence  nnder  seos.  8,  4,  or  5  of  the 
Criminal  Law  Amendment  Act,  thongli  that 
Act  has  not  been  libelled  in  the  indictment. 

Opinion  that  where  that  Act  is  founded  on 
by  (he  Grown  in  asking  for  a  conviction,  the 
prisoner  may  still  be  examined  as  a  witness, 
thoQgh  the  evidence  has  been  closed. 

The  offence  of  onlawful  carnal  knowledge 

of  a  girl  between  the  ages  of  13  and  16 — 

introdaced  by  sec.  6  of  the  Criminal  Law 

Amendment  Act — is  committed   by  the  act 

of  one  (not  her  husband)  having  connection 

with  her,  and  it  is  immaterial  whether  she 

consent  or  not. 

Henry  Watson  was  charged    before  the    High 

Court  of  Justiciary  with  rape,  and  with  assault 

with  intent  to  invish,  or  one  or  other  of  these 

crimes.     The  indictment  set  forth  that  twice  on 

ft  day  in  September  he  had  ravished  (nr  otherwise 

assaulted  with  intent  to  ravish)  Helen  Simpson, 

"a  girl  then  between  14  and  15  years  of  age  or 

thereby,  or  otherwise  under  the  age  of  16  years." 

The  panel  having  pleaded  not  guilty,  the  case 

went  to  trial. 

In  addressing  the  jury  for  the  Crown  the 
SoUcitor-Qeneral  (Robzbtson)  referred  to  the 
Criminal  Law  Amendment  Act  (48  and  49  Vict. 
c.  69),  see.  9,  and  argued  that  the  jury  if  not 
satisfied  on  the  evidence  that  rape,  or  assault 
with  intent  to  ravish,  had  been  committed  (one 
or  other  of  which  he  contended  was  proved), 
might  find  the  panel  guilty  of  the  statutory 
offence  under  section  6,  which  (as  appUed  to 
Scotland  by  sec.  16)  enacts  that  any  person  who 
"  unlawfully  and  .carnally  knows  or  attempts  to 
have  unlawful  carnal  knowledge  of  any  girl, 
being  of  or  above  the  age  of  13  and  under  the 
age  of  16  years,"  shall  be  deemed  guilty  of  a  crime 
and  offence. 

Section  9  provides — "If  upon  the  trial  of  any 
indictment  for  rape  or  any  offence  made  felony 
by  section  4  of  this  Act,  the  jury  shall  be  satis- 
fied that  the  defender  is  guilty  of  an  offence 
under  sees.  3,  4,  or  6  of  this  Act,  or  of  an  inde- 
cent assault,  but  are  not  satisfied  that  the  de- 
fender is  guilty  of  the  felony  charged  in  such 
indictment,  or  of  an  attempt  to  commit  the  same, 
then  and  in  every  such  case  the  jury  may  acquit 
the  defender  of  such  felony,  and  find  him  guilty 
of  such  offence  as  aforesaid,  or  of  an  indecent 
assault,  and  thereupon  such  defender  shall  be 
liable  to  be  punished  in  the  same  manner  as  if 
he  had  been  convicted  upon  an  indictment  for 
such  an  offence  as  aforesaid,  or  for  the  misde- 
meanour of  indecent  tuaault. " 

Chubolm,  for  the  panel,  argued  that  a  verdict 
against  him  of  guilty  of  this  statutory  offence 
oould  not  be  competently  returned.  There  was 
no  reference  in  the  indictment  to  the  Act, 
and  it  was  the  unbroken  practice  of  the  Court 
that  a  statute  introducing  a  new  crime,  ought  to 
be  libelled  on.  Farther,  a  man  tried  under  the 
Act  might  give  evidence  for  himself,  and  might 
prove,  in  particular,  by  bis  own  and  other  evi- 
dence, that  there  was  "reasonable  cause  to 
believe  that  the  girl  was  of  or  above  the  age  of 
16  years,"  which  would  be  "  a  sufficient  defence  " 
under  the  Act.  No  opportunity  for  that  had 
been  given.  The  panel's  case  had  been  closed 
on  the  footing  that  he  was  being  tried  at  com- 
mon law,  and  oould   give  no  evidence,  and  no 


verdict  ought  therefore   to   be   now   retoxned 
under  the  statute. 

At  advising — 

LoBD  Obaiohuj.  charged  the  jury — (After 
referring  to  the  evidence)  —  These  are  all 
the  observations  which  for  your  guidance  and 
direction  I  think  it  necessary  to  offer  to  yon  on 
the  charges  in  this  indictment.  Yon  will  give 
these  charges,  the  evidence  adduced,  and  all  that 
has  been  said  by  counsel,  your  most  serious  con- 
sideration ;  and  having  deliberated  you  will  make 
up  your  minds.  Should  yon  come  to  think  that 
the  prisoner  is  guilty  of  rape,  you  will  so  find ; 
if  of  the  alternative  of  assault  with  intent  to 
ravish,  you  will  so  find.  But  if  with  regard  to 
both  charges  you  are  dissatisfied  with  the  evi- 
dence, the  prisoner  cannot  be  convicted  on  either, 
but  must  be  acquitted  of  both.  In  this  last  case, 
however,  the  counsel  for  the  prosecution  has 
submitted  as  matter  of  law,  on  which  of  course 
you  will  follow  my  guidance,  that  another  charge, 
one  created  by  the  Criminal  Law  Amendment 
Act  of  ISS.'i  (48  and  49  Vict  cap.  69),  passed  so 
recently  as  the  11th  of  August  last,  will,  in  con- 
formity to  the  9th  section  of  that  statute,  be  laid 
before  you,  to  be  taken  up  by  you  in  the  light 
of  the  evidence  that  has  been  led,  and  a  verdict 
upon  it  returned  just  as  if  this  offence,  like  the 
charges  which  I  have  already  referred  to,  had 
been  set  forth  in  so  many  words  in  the  indict- 
ment. This  may  be  thought  by  many  on  its  first 
announcement  to  be  a  startling  popoaU.  For  to 
try  a  man  upon  a  charge  not  in  the  indictment 
upon  which  he  has  been  asked  to  plead,  and 
upon  which  his  case  has  been  sent  to  a  jury,  un- 
doubtedly seems  at  variance  with  the  rules  by 
which  hitherto  the  claim  of  a  prisoner  to  a  fair 
trial  has  been  protected.  The  nearest  approach 
to  such  a  thing,  and  that  stops  a  far  way  off,  is 
our  practice  in  a  trial  of  murder.  There,  though 
the  lesser  crime  of  culpable  homicide  is  not  men- 
tioned, and  there  is  not  a  single  word  in  the 
indictment  which  suggests  that  there  is  to  be  a  trial 
for  anything  but  murder,  it  is,  and  long  has  been, 
an  alternative  covered  by  the  greater  charge  of 
murder.  But  this  is  the  solitary  exception,  if  it 
be  an  exception,  and  few  I  suppose  would  regret 
were  it  so  to  remain.  What  is  said,  however,  on 
the  part  of  the  prosecution  is,  that  hj  sec.  9  of 
the  Criminal  Law  Amendment  Act  of  1885,  any 
of  the  offences  there  referred  to  may  or 
indeed  must  be  taken  up  on  a  trial  for  r^w 
or  assault  with  intent  to  ravish,  should  the 
jury  be  dissatisfied  with  the  evidence  as  warrant 
for  a  conviction  upon  either,  in  the  same  way 
as  it  would  have  been  had  such  statutory 
offence  been  libelled  as  a  minor  alternative  in 
the  ordinary  way.  This  view,  however,  naturally 
and  most  ably  was  contested  by  the  counsel  for 
the  prisoner,  on  the  ground  of  surprise,  and  oa 
the  still  stronger  ground  of  alleged  hardship. 
Well,  as  to  the  former,  the  surprise  felt  by  those 
who  bad  read  the  indictment,  and  particalarly 
the  words  in  which  Helen  Simpson's  age  is  speci- 
fied, viz.,  "a  girl  then  between  fourteen  and 
fifteen  years  of  age,  or  thereby,  or  otherwise 
under  the  age  of  sixteen  years,"  and  who  had  read 
with  any  attention  the  ninth  and  fifth  clauses 

I  of  this  Act  of  Parliament,  could  not  be  very 
great,  for  something  like  what  has  been  pio- 

I   posed,  if  not  the  very  thing  itself,  might  hav* 
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been  anspeoted  to  be  within  the  meaning  and 
porpose  of  the  provisions  of  the  statute  which 
the  piosecntion  has  inyoked.  But  while  this  is 
tme,  nndonbtedly  the  proposal  is  a  novelty,  and 
but  for  recent  legislation  could  not  have  been 
anticipated.  The  allegation  of  hardship  is  a 
more  serious  consideration,  bat  on  this  occa- 
sion there  seems  to  be  little  cause  for  apprehen- 
sion. The  only  point  on  which  conceivably  it 
might  have  been  necessary  to  make  special  pre- 
paration for  the  defence  was  the  age  of  Simpson, 
the  female  mentioned  in  the  indictment.  Was 
she  over  thirteen  and  less  than  sixteen  years  of 
age?  But  the  prisoner  in  his  declaration  eays  he 
knew  her  age,  which  was  between  fourteen  and 
fifteen ;  and  tiiat  being  the  fact,  there  could  be 
nothing  for  which  on  this  part  of  the  case  there 
could  be  any  necessity  for  special  preparation. 
Again,  it  was  said  tbat  by  sec.  20  the  prisoner  is 
made  a  competent  witness,  and  had  his  counsel 
known  earlier  he  might  have  put  his  client  into 
the  box ;  bnt  may  he  not  yet  be  examined  should 
that  be  desired  by  the  prisoner?  The  contrary 
is  merely  an  assumption,  and  if  at  any  time  in 
the  course  of  the  trial,  after  it  is  known  that  a 
statutory  charge  is  to  be  submitted  to  the  jury, 
the  prisoner  shall  come  forward  as  a  witness 
npon  that  charge,  after  the  case  for  the  prosecu- 
tion has  been  closed,  the  ruling  which  I  am  about 
to  give  will  be  given  without  prejudice  to  his 
right  to  be  examined.  The  question  then  is,  Am 
I  to  to  direct  you  to  take  up  and  give  your 
verdict  on  the  charge  which  is  the  subject  of  sub- 
section 1  of  section  6  of  the  Act  in  the  event  of 
your  not  being  satisfied  that  the  prisoner  is  guilty 
of  the  offences  specified  in  the  indictment.  This 
has  been  to  me  a  matter  of  much  anxiety,  more 
especially  as  the  present  is  the  first  occasion  on 
which  the  9th  clause  has  been  presented  for 
judicial  determination.  Bnt  the  conclusion  which 
I  have  come  to  is,  that  I  must  follow  the  course 
that  has  been  i>ointed  out  by  the  Solicitor-Qenerid. 
This  danse  is  in  the  following  terms— [r«a(2t 
€iau»eut  tupra].  As  a  whole  it  seems  to  me  to  be 
nnambiguona,  and  the  concluding  words,  which 
say  that  the  prisoner  ' '  shall  be  punished  in  the 
same  manner  as  if  he  had  been  convicted  on  in- 
dictment for  such  offence  as  aforesaid,  or  of  the 
misdemeanour  of  indecent  assault,"  are  such  as 
to  my  mind  preclude  the  opposite  construction. 
You  will  therefore,  if  yon  are  not  satisfied  that 
the  prisoner  is  guilty  of  rape  or  of  assault  with 
intent  as  libelled,  take  up  and  give  a  verdict  on 
the  question  whether  he  is  guilty  of  the  statutory 
offenoe  created  by  sub-section  1  of  section  5  of 
tbe  Criminal  Law  Amendment  Act  1886,  which 
enacts  that  "  any  person  who  unlawfully  and 
eanudly  knows  or  attempts  to  have  carnal  know- 
ledge of  any  girl,  being  of  or  above  the  age  of 
thirteen  years  or  under  tbe  age  of  sixteen  years, 
shall  be  gnilty  of  a  misdemeanour."  What  does 
this  mean  ?  yon  will  naturally,  indeed  necessarily, 
ask.  The  answer  you  will  take  from  me  as  the 
Judge  upon  this  tiiaL  The  difficulty  arises  from 
the  use  of  the  word  "unlawful,"  of  which  the 
statntfl  gives  no  definition.  What  one  would  at 
first  infer  is  that  unlawful  oamsl  knowledge — 
knowledge  of  a  female  between  the  ages  here 
specifled — is  carnal  knowledge  against  the  will  of 
the  woman.  Bnt  what  is  said  by  the  prosecutor 
to  be  the  tme  interpretation  ignores  consent 
altogether.    There  cannot  be  a  rape  if  there  be 


consent ;  there  may,  however,  as  the  proseoutor 
contends,  be  an  offence  under  the  portion  of  the 
Act  referred  to,  even  where  consent  has  been 
given.  This  I  feel  to  be  a  strange  and  anoma- 
lous conclusion.  Hitherto  in  Scotland  a  female 
over  twelve  years  of  age  has  been  mistress  of  her 
person;  but  nevertheless  such  is  my  reading 
of  the  clause,  and,  so  far  as  I  can  see,  it  is  the 
only  one  which,  having  in  view  all  the  provisions 
in  which  the  word  ' '  unlawful "  occnrs,  can 
reasonably  be  adopted.  Whether  this  innovation 
be  an  improvement  many  probably  may  be 
disposed  to  donbt  ;  but  we  must  take  things 
as  they  are.  The  Act  is  said  to  have  been 
passed  in  a  panic;  but  be  this  as  it  may, 
legislation  passed  in  a  panic  is  still  legisla- 
tion, and  Judges  and  juries  alike  must  aid  in  its 
administration.  Yon  therefore  will  understand, 
taking  the  law  on  the  subject  from  me,  that  un- 
lawful carnal  knowledge  is  neither  more  nor  less, 
where  the  woman  is  over  thirteen  and  under  six- 
teen years  of  age,  than  carnal  knowledge  by  one 
who  is  not  her  husband.  That  is  unlawful  carnal 
knowledge  within  the  meaning  of  the  Act ;  and  this 
is  the  interpretntion  on  which  yon  will  proceed 
should  it  be  necessary  for  you  to  take  this  matter 
into  consideration.  My  duty  as  I  view  the  case 
has  now  been  done.  You  are  about  to  enter  on 
yours.  Should  you  think  that  rape  or  assault  with 
intent  is  established,  you  will  return  your  verdict 
to  that  effect,  and  need  consider  nothing  further; 
but  if  you  are  not  satisfied  that  the  prisoner  is 
guilty  of  one  of  those,  then  yon  will  consider 
whether  on  the  evidence  the  charge  of  unlawful 
carnal  knowledge,  as  these  words  have  been 
explained  by  me,  has  been  proved.  If  in  your 
opinion  it  is  proved,  say  so ;  if  not,  or  if  you 
doubt  whether  it  is,  you  will  acquit  the  prisoner. 

The  jury  found  the  panel  guilty  of  rape. 

Counsel  for  H.  M.  Advocate — Sol-Qen.  Bobert- 
son — Blair.     Agent — Crown  Agent. 

Counsel  for  the  Panel — Ohisholm.  Agent — A. 
Gifford,  W.S. 


Thursday,  December  1 7. 

(Before  the  Lord  Jnstice-Clerk,  Lord  Young, 
and  Lord  Craighill.) 

HENBETTY  V.  HART. 
Justiciary  Vases—  Gaming—  Owner  of  Recreation 
Grounds  Knowingly  and  WUfuUy  Permitting 
Betting— The  Betting  Act  1858  {16  and'  17 
Viet.,  cap.  119),  see*.  1  and  S—The  Betting  Aet 
1874  (37  Viet.  cap.  16). 

A  was  lessee  and  manager  of  an  en- 
closed space  of  ground  used  as  a  recrea- 
tion ground,  and  among  other  purposes  for 
horse  races,  and  the  public  were  admitted 
for  payment.  On  a  certain  occasion  horse 
races  took  place  within  the  enclosure.  Pla- 
cards were  posted  up  stating  that  no 
betting  was  allowed,  and  police  were  pre- 
sent to  maintain  order,  but  betting  did 
take  place  within  the  enclosure,  in  the 
knowledge  of  A  and  in  his  presence. 
Held  (Lord  Craighill  diss.)  that  A  was  not 
liable  to  conviction  under  theBettingAots,  he- 
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oaxue  (1)  the  race  groimd  was  not  "  a  plaoe  " 
within  the  meaning  thereof,  and  (2)  betting 
was  not  the  business  therein  carried  on. 
The  Betting' Act  1863  (which  ia  applied  to  Scotland 
by  the  Betting  Act  1874)  provides  (section  1) — 
"  Kg  house,  o£Bce,  room,  or  other  place  shall  be 
opened,  kept,  or  used  for  the  purpose. of  the 
owner,  occupier,  or  keeper  thereof,  or  any  per- 
son using  the  same,  or  any  person  procured  or 
employed  by,  or  acting  for  or  on  behalf  of  such 
owner,  occupier,  or  keeper,  or  person  using  the 
same,  or  of  any  person  having  the  care  or  man- 
agement, or  in  any  manner  conducting  the 
business  thereof,  betting  with  persons  resorting 
thereto,  or  for  the  purpose  of  any  money  or 
valuable  thing  being  received  by  or  on  behaU  of 
such  owner,  occupier,  keeper,  or  person  as  afore- 
said, as  or  for  the  consideration  for  any  assur- 
ance, undertaking,  promise,  or  agreement,  express 
or  implied,  to  pay  or  give  thereafter  any  money 
or  valuable  thing  on  any  event  or  contingency  of 
or  relating  to  any  horse  race,  or  other  race,  fight, 
game,  sport,  or  exercise,  or  as  or  for  the  consider- 
ation for  secnring  the  paying  or  giving,  by  some 
other  person,  of  any  money  or  valuable  thing  on 
any  such  event  or  contingency  as  aforesaid ;  and 
every  house,  office,  room,  or  other  place,  opened, 
kept,  or  used  for  the  purposes  aforesaid,  or  any 
of  them,  is  hereby  declared  to  be  a  common 
nuisance  and  contrary  to  law. " 

Section  3  provides— "Any  person  who,  being 
the  owner  or  occupier  of  any  house,  office,  room, 
or  other  place,  or  a  person  using  the  same,  shall 
open,  keep,  or  use  the  same  for  the  purposes 
hereinbefore  mentioned,  or  either  of  them,  and 
any  person  who,  being  the  owner  or  occupier  of 
any  house,  room,  office,  or  other  place,  shall 
knowingly  and  wilfully  permit  the  same  to  be 
opened,  kept,  or  used  by  any  other  person  for 
the  purposes  aforesaid,  or  either  of  them,  and 
any  person  having  the  care  or  management  of 
or  in  any  manner  assisting  in  conducting  the 
business  of  any  house,  office,  room,  or  place 
opened,  kept,  or  used  for  the  purposes  afore- 
said, or  either  of  them,  shall,  on  summary  con- 
viction thereof,  before  any  two  Justices  of  the 
Peace,  be  liable  to  forfeit  and  pay  such  penalty, 
not  exceeding  £100,  as  shall  be  adjudged  by  sucii 
Justices,  and  may  be  further  adjudged  by  such 
Justices  to  pay  such  costs  attending  such  convic- 
tion as  to  the  said  Justices  shall  seem  reasonable; 
and  on  the  non-payment  of  such  penalty  and 
costs,  or,  in  the  first  instance,  If  to  the  said  Jus- 
tices it  shall  seem  fit,  may  be  committed  to  the 
common  Jail  or  house  of  correction,  with  or 
withont  hard  labour,  for  any  time  not  exceed- 
ing six  calendar  months. " 

In  Uay  1885  a  complaint  was  presented  in  the 
Sheriff  Oourt  of  Lanarkshire,  at  Olaagow,  by 
James  Neil  Hart,  Procurator-Fiscal,  charging 
Francis  Henretty,  dealer,  residing  at  Steel 
Street,  Glasgow,  with  an  offence  within 
the  meaning  of  section  3  above  quoted.  The 
complaint,  as  amended,  set  forth  that  the 
said  Francis  Henretty  being,  on  or  about 
9tb  April  1885,  the  occupier  of  the  enclosed 
grounds  called  or  known  as  Shawfield  Recrea- 
tion Grounds,  situated  in  the  parish  of  Govan 
and  county  of  Lanark,  and  being  a  place  within 
the  meaning  of  the  Betting  Act,  did,  on  or 
about  9th  April  1885,  knowingly  and  wilfully 
permit  said  grounds   to  be    used   by  Thomas 


H'Oibbon,  otherwise  Gibbons,  dealer,  Bridgegat«, 

Glasgow,  for  the  purpose  of  there  betting  with  per- 
sons resorting  thereto ;  and  more  particularly,  by 
then  and  there  knowingly  and  wilfully  permitting 
the  said  Thomas  M  'Gibbon,  otherwise  Gibbons,  to 
stand  on  a  hand-cart  and  bet  with  the  following 
persons — and  then  followed  the  names  of  three 
persons  with  whom  M 'Gibbon  was  alleged  to 
have  made  beta,  and  a  specification  of  certain  bets 
he  was  alleged  to  have  made  on  the  results  of 
a  hoise  race  called  the  "Shawfield  Stakes,  "whioh 
was  to  be  run  in  these  grounds. 

The  Sheriff  (£ai,foub)  repelled  an  objec- 
tion taken  for  the  accused  that  °  the  loeu* 
libelled  on  in  the  complaint  wag  not  a 
"place"  within  the  meaning  of  the  statute 
founded  on.  Henretty  pleaded  not  gnilty,  and 
the  following  facts  were  proved  —  Henretty 
was  occupant  of  the  Shawfield  Beoreation 
Grounds,  an  enclosed  space  of  ground  about  20 
acres  in .  extent ;  on  the  9th  April  1885  a 
meeting  for  horse  racing  was  held  in  these 
grounds,  to  which  the  public  were  admitted  on 
payment  of  6d.  Many  professional  betting  men 
were  present,  some  standing  on  stools  and  some 
on  the  ground.  Henretty  had  had  placards 
posted  up  in  the  grounds  that  no  betting  was 
permitted,  and  he  had  police  and  commissionaires 
present  to  assist  him  in  maintaining  order.  On 
the  race-cards  and  posters  there  was  a  pro- 
hibition of  betting.  In  point  of  fact  bet- 
ting took  place,  in  which  Gibbons  was  oon- 
cemed,  thus — Each  person  who  betted  with  him 
deposited  the  amount  of  his  bet  and  received  a 
ticket  with  "  T.  Gibbons  "  on  it.  After  the  race, 
if  he  had  backed  the  winning  horse,  thia 
deposit  was  returned  with  the  odds  that  Gibbons 
had  laid.  At  the  time  Gibbons  was  making 
these  bets  Henretty  was  within  ten  yards  of  him, 
and  must  have  known  that  he  was  betting,  as  be 
(Gibbons)  was  standing  on  the  band-cart  call- 
ing out  the  odds.  The  police  spoke  to  the 
defender,  and  offered  to  turn  the  bookmakers  off 
the  gronnd,  but  he  declined  their  offer.  On 
previous  occasions  when  sports  were  going  on, 
betting  men  had  been  present  in  the  gronnds, 
and  betting  had  taken  place. 

On  these  facts  the  Sheriff  found  it  proved 
that  the  appellant  had  knowingly  and  wil- 
fully permitted  the  gronnds  in  question  to 
be  used  for  the  betting  libelled  ;  he  therefore 
convicted  him  of  the  offence  charged,  and  ad- 
judged him  to  pay  a  modified  penalty  of  £10. 

Henretty  took  a  Case  for  appeal,  in  which  the 
facts  above  narrated  were  stated. 

The  questions  of  law  stated  by  the  Sheriff 
were — "  (1)  Whether  the  complaint  as  amended 
was  relevant,  and  in  particular,  whether  the 
grounds  in  question  were  '  a  place '  within  the 
meaning  of  the  statutes  libelled?  (2)  Whether 
on  the  facts  held  to  have  been  proved,  the 
Sheriff-Substitute  was  legally  warranted  in  con- 
victing the  appellant?  and  (8)  Whether  th* 
conviction  itself  was  legal  and  competent  ?" 

Argued  for  the  appellant— (1)  These  recrea- 
tion grounds  did  not  constitute  "a  place"  witbiu 
the  meaning  of  the  Act.  The  place  must  be  a 
house  or  office  kept  for  the  purpose  of  betting. 
(2)  A  person  who  lawfnlly  carried  on  the  busi- 
ness of  keeping  a  recreation  ground,  did  not. 
though  other  persons  came  to  it  for  the  purpose 
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ot  betting,  oome  imder  tha  scope  of  ihe  Aot, 
even  although  he  knew  generally  that  bet- 
ting went  on.  —  The  Queen  ▼.  Cook,  May  SO, 
1884,  13  L.E.,  Q.B.  877. 

Aigned  for  the  respondent — The  case  here  was 
that  Henretty  allowed  M 'Gibbon  to  nse  this  en- 
closed space  as  a  betting-place,  and  that  made 
him  liable  to  a  penalty  nnder  the  Act.  The 
point  had  been  so  decided  in  England. — EatUtood 
T.  Jfflfer,  June  8,  1874,  9  L.E..  Q.B.  440; 
Saigh  ▼.  The  Town  Coujusa  of  Sheffleld,  Not. 
11,  1874,  10  L..B.,  Q.B.  102,  The  difference  be- 
tween this  case  and  that  of  the  Queen  -v.  Cook 
was  that  there  the  manager  was  charged  with 
iJlowing  the  betting  to  go  on,  while  here  it 
was  the  owner  of  the  gronnd.  M 'Gibbon  stood 
upon  a  hand-barrow  in  the  gronnds,  and  that 
was  a  definite  "place"  enoagh  under  the  statute 
—  aaUoway,  November  80,  1881,  8  Ii.B.,  Q.B. 
Dir.  275. 

At  adriaing— 

IiOBD  YouNO — This  is  a  Case  stated  to  ns  by 
the  Sheriff-Substitute  of  Lanarkshire  upon  a 
eonTiction  which  took  place  before  himself,  and 
the  oouTlotion  against  which  this  Oase  is  an  appeal 
was  under  the  Act  known  as  the  Betting  Act  1863, 
which  was  extended  to  Scotland  by  the  Betting  Act 
1874.  The  facts  upon  which  the  case  proceeded 
are,  I  assnme.  fully  and  accurately  stated  to  us 
by  the  Sheriff-Substitute  in  tiiis  Case,  and  they 
appear  to  be  in  substance  these  : — That  the 
appellant  being  lessee  of  an  enclosed  piece  of 
ground  nsed  for  the  pnrpose  of  horse-racing,  the 
said  piece  of  ground  extending  to  upwards  of  20 
acres,  did,  upon  an  occasion  in  the  month  of 
April  1885,  contraTene  the  provisions  of  the  first 
of  these  statutes  by  using  or  permitting  the  said 
piece  of  ground  to  be  nsed  in  a  manner  which 
the  statute  renders  illegal ;  that  on  a  parti- 
cular day  in  the  month  of  April  there  were 
horse  races  going  on  within  this  enclosed  piece 
uf  gronnd,  and  the  public  were  admitted  to  see 
the  races  on  a  charge  of  sixpence  a  head,  and  in 
the  course  of  the  day  a  man  named  Thomas 
M'Gibbon  betted  with  sundry  persons,  or  at  least 
with  three  persons  whose  names  are  mentioned 
in  the  Case,  upon  the  result  of  the  races.  It 
seems  that  M'Gibbon,  who  was  conspicuous  by 
standing  on  a  hand-barrow,  invited  people  to  bet 
with  him.  The  Sheriff  is  of  opinion  that  the 
appellant  (the  lessee  of  the  ground)  must  have 
teown  of  M'Glbbon's  conspicuous  position,  and 
of  the  fact  of  his  betting,  and  did  not  interfere  with 
him.  The  only  other  material  fact  that  the  Sheriff 
finds  proved  is  that  on  previous  occasions  betting 
men  had  resorted  to  this  place  for  the  purpose  of 
betting,  and  kept  books  and  made  bets,  and  were 
not  interfered  with,  although  the  appellant  had 
hod  placards  put  t^>  stating  that  t>etting  was  not 
allowed. 

The  question  upon  these  facts  is  whether  an 
offence  was  committed  by  a  contravention  of  the 
provisions  of  the  Act  of  185S.  Two  clauses  of 
that  Act  are  particularly  referred  to,  and  both  of 
them  are  cited  at  length  in  the  complaint  The 
first  of  these — and  it  is  the  first  clause  of  the 
Act — provides — "No  house,  office,  room,  or  other 
place  shall  be  opened,  kept,  or  nsed  for  the 
pnrpose  of  the  owner,  occupier,  or  keeper  there- 
of, or  any  person  using  the  same,  or  any  person 
procared  or  employed  by,  or  acting  for  or  on 


behalf  of  snch  owner,  occupier,  or  keeper,  or 
person  using  the  same,  or  of  any  person  having 
the  care  or  management,  or  in  any  manner  con- 
ducting the  business  thereof,  betting  with  persons 
resorting  thereto."  That  is  substantially  an 
enactment  against  the  owner  or  occupier  of  any 
house,  office,  room,  or  other  place,  or  any  person 
employed  by  him,  betting  with  persons  resorting 
to  this  house,  office,  Ac  The  other  clause 
referred  to  is  the  third  clause  of  the  Act,  and 
that  provides — "Any  person  who  being  the 
owner  or  occupier  of  any  house,  office,  room,  or 
other  place,  or  a  person  using  the  same,  shall  open 
keep  or  nse  the  same  for  the  purposes  herein- 
before mentioned,  or  either  of  them" — that  is,  for 
the  pnrpose  of  betting — shall  be  liable  to  a  penalty . 
Kow,  the  particular  charge  is  thus  stated — "kaA 
the  said  Francis  Henretty  being  on  or  about 
the  9th  April  1885  the  occupier  of  the  enclosed 
grounds  called  or  known  as  Shawfield  Becreation 
Grounds,  situated  in  the  parish  of  Govan  and 
county  of  Lanark,  and  being  a  place  within  the 
meaning  of  the  said  first-mentioned  Act,  did,  on 
or  about  said  9th  April  1886,  knowingly  and 
wilfully  permit  said  gronnds  to  be  need  by 
Thomas  M'Gibbon,  otherwise  Gibbons,  dealer, 
now  or  lately  residing  in  or  near  Bridgegate, 
Glasgow,  for  the  purpose  of  betting  with  persons 
resorting  thereto,"  and  then  giving  the  particular 
bets  which  M'Oibbou  is  alleged  to  have  made, 
and  the  names  of  the  persons  with  whom  he 
betted  ;  and  the  Sheriff  says  the  first  question  for 
the  consideration  of  the  Court  is,  Whether  the 
complaint  was  relevant,  and,  in  particular,  whether 
the  grounds  in  question  were  a  place  within  the 
meaning  of  the  statutes  libelled  ?  and  the  second 
question  was.  Whether  on  the  facts  held  to  have 
been  proved  the  Sheriff-Substitute  was  justified 
in  convicting  the  appellant  ? 

Now,  the  question  whether  a  ^ace-course  is  a 
place  within  the  meaning  of  the  Act  1863  is  an 
important  and  interesting  one.  The  statute  was 
entitled  "An  Act  for  the  Suppression  of  Betting 
Houses,"  and  the  language  of  the  Act  described 
the  places  to  which  it  applied  as  a  house,  office, 
room,  or  other  place.  Does  that  include  a  race- 
course. One  would  expect  that  if  the  Legislature 
had  intended  to  pnt  a  stop  to  betting  on  race- 
courses, the  language  used  to  describe  them 
would  have  been  different  from  that  which  was 
nsed,  "house,  office,  room."  I  suppose  the 
members  of  the  Legislature  in  1863  knew  enough 
of  life  to  know  that  betting  went  on  on  race- 
courses, probably  more  than  in  any  other  place, 
and  if  it  had  been  intended  to  impose  a  penalty 
upon  the  owner  or  occupier  of  a  race-course  who 
did  not  prevent  betting  going  on  among  the 
people  who  resorted  there,  I  have  no  doubt  they 
would  have  so  expressed  their  intention.  Tha 
Act  is  for  the  suppression  of  betting-houses,  and 
is  consistent  with  nothing  else.  Although  bet- 
ting takes  place  upon  a  race-course,  it  cannot  he 
said  that  a  race-course  is  kept  open  as  a  betting- 
place,  or  that  it  is  a  common  gaming-house,  and 
I  cannot  believe  that  the  Legislature  in  framing 
this  Act  had  in  view  a  race-course — that  is,  a  place 
kept  for  the  pnrpose  of  hoise-racing,  but  where 
the  persons  who  resorted  there  were  in  the  habit 
of  betting  among  themselves.  But  I  do  not  think 
that  this  question  can  be  separated  from  the 
other,  which  is.  Whether  this  place  was  kept  for 
the  pnrpose  of  betting  ?    When  an  office  or  any 
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place  of  that  kind  is  kept  open  foi  the  pnrpose 
of  gaming  there  is  an  intelligible  eTil,  but  that  is 
a  totally  different  thing  from  wagering  taking 
place  among  people  who  were  there  for  another 
purpose.  That  is  not  keeping  a  gaming-house. 
It  is  not  that  the  race-course  is  kept  as  a  gaming 
house,  for  it  is  lawfully  used  for  a  race-course, 
but  that  among  the  thousands  who  resort  to  that 
race-course  there  will  be  numerous  betters,  as 
everybody  knows.  But  the  owners  of  Epsom  oi 
Ascot  race-course  could  not  on  that  account  he 
said  to  be  keeping  a  common  gaming-house. 
The  place  here  was  used  for  the  purpose  of  horse- 
racing,  but  among  the  many  people  who  resorted 
to  it  there  were  some  who  went  for  the  purpose 
of  making  bets  upon  the  different  races,  and  it  is 
said  that  the  appellant  knew  that,  and  that  he 
ought  to  have  put  a  stop  to  it.  Well,  I  confess  '• 
I  do  not  know  how  he  conld  have  put  a  stop 
to  it.  What  could  he  have  done?  It  may 
be  a  foolish  thing  to  do  to  bet  on  a  raoe- 
oonrse,  bnt  it  is  quite  a  legal  thing  to  do.  If  a 
policeman  laid  ids  hands  on  anyone  who  was 
betting  he  committed  an  assault.  With  great 
propriety  the  appellant  had  put  up  placards 
stating  that  betting  was  not  allowed,  but  it  would 
have  been  a  very  dangerous  thing  for  either  the 
appellant  himself  or  for  the  police,  acting  under 
his  orders,  to  have  used  violence  to  turn  M 'Gib- 
bons out  of  the  enclosure  because  he  was  betting, 
although  perhaps  the  owner  might  have  turned 
him  out  on  the  ground  that  he  had  violated  the 
oontraot  by  which  he  had  got  admission  to  the 
grounds  for  the  payment  of  sixpence.  Keeping 
a  gaming-house  is  a  very  different  thing  from 
that  which  is  disclosed  by  the  facts  here ;  it  is 
keeping  a  house  where  people  resort  to  bet  with 
the  owner  of  the  bouse,  or  with  some  one  put  in 
by  the  owner  for  the  purpose,  or  with  some-one 
who  with  the  knowledge  of  the  owner  has  come  to 
the  honse  for  that  purpose.  This  is  the  view 
taken  in  the  last  case  that  occurred  in  England 
in  May  1884.  I  have  often  said  that  I  tliink  we  can 
only  use  English  cases  by  way  of  illustration, 
and  adopt  the  views  expressed  in  them  only  so 
far  as  the  statements  of  law  there  made,  and  the 
arguments  used  to  support  these  statements,  com- 
mend themselves  to  us.  The  arguments  used  in 
tliat  case  seemed  to  me  to  be  very  much  to  the 
purpose,  and  I  agree  with  what  was  said  there  by 
Mr  Justice  Hawkins  and  Mr  Justice  Smith.  The 
case  was  this: — The  appellant  was  manager  of 
bicycle  grounds.  Bicycle  races,  at  which  20,000 
spectators  were  present,  took  place  there.  Pla- 
cards with  the  words  "No  betting  allowed"  were 
posted  in  the  grouad,  and  twelve  police  constables 
were  employed  there  by  the  manager,  but  some 
betting  took  place  about  twenty  yards  from  the 
winning-post,  where  he  stood  acting  as  judge  of 
the  races.  It  was  held  that  as  the  business  of  the 
grounds  was  not  that  of  illegal  betting  within 
16  and  17  Vict.  cap.  119,  sec.  1,  he  was  not  liable 
to  conviction  ander  sec.  8  as  "  a  person  having 
the  care  or  management  of,  or  in  any  way  assisting 
in  conducting  the  business  of  any  place  opened, 
kept,  or  used  for  the  purposes  aforesaid."  And 
Mr  Justice  Hawkins  says — "It  would  be  idle 
affectation  to  suppose  for  a  moment  that  the 
owner  of  the  ground  would  be  ignorant  of  the 
fact  that  among  very  many  persons  who  assembled 
to  witness  the  sports  tiiere  would  be  betting 
among  themselves.     It  is  almost  a  matter  of 


course  on  such  occasions,  bnt  the  law  does  not 
forbid  ordinary  betting  between  man  and  man 
who  meet  together  whether  accidentally  or  by 
appointment.  The  law  will  not  assist  the  maker 
of  a  bet  to  recover  the  sum  won,  and  leaven  each 
of  those  who  bet  to  rely  for  payment  on  the 
honour  of  the  other.  Bnt  the  law  does  forbid 
the  keeping  or  using  any  house  or  place  for  either 
of  the  purposes  mentioned  in  sec.  1,  i.e.,  snch  a 
business  as  is  described  in  the  preamble  of  the 
Act." 

It  is  manifest  that  that  case  raised  precisely 
the  same  question  as  is  raised  in  this  case.  The 
betting  that  was  carried  on  was  no  part  of  the 
business  so  far  as  the  owner  is  concerned.  He 
did  nqt  use  it  as  a  betting-place.  With  that 
judgment  I  agree,  and  upon  the  grounds  which 
were  acted  upon  in  that  case,  and  which  I  have 
myself  endeavoured  to  express,  1  am  of  opinion, 
therefore  (1),  that  this  race-conrse  was  not  a 
place  within  the  meaning  of  the  Act;  (2)  that 
this  race-course  was  not  used  or  permitted  to  be 
used  for  purposes  of  betting — that  is,  that  it  was 
not  the  business  or  a  branch  of  the  business 
carried  on  on  this  race-course.  I  think,  there- 
fore, that  the  conviction  ought  to  be  set  aside. 

Loan  CBAioBiiii.  —  The  questions  which  are 
submitted  to  the  Oourt  for  their  consideration  and 
decision  in  this  Special  Case  are  (first),  whether 
the  grounds  occupied  by  the  appellant  are  "a 
place"  within  the  meaning  of  the  statntes  libelled  ? 
and  (secondly),  whether,  on  the  facts  held  to  have 
been  proved,  the  Sheriff-Substitute  was  legally 
warranted  in  convicting  the  appellant?  Upon 
both  my  opinion  is  that  the  answer  should  be  in 
the  affirmative,  and  the  appeal  be  dismissed.  The 
statntes  referred  to  are  the  Betting  Act  of  IS-^S 
(16  and  17  Vict.  cap.  119)  and  the  Betting  Act 
of  1874  (37  Vict.  cap.  16).  With  the  latter,  how- 
ever, we  have  no  concern  on  the  present  occasion, 
except  that  by  its  provisions  the  Act  of  1853  is, 
subject  to  specified  modifications,  extended  to 
Scotland.  The  portion  of  the  Act  of  1853  which 
the  appellant  was  said  to  have  contravened  is 
that  part,  being  the  second  clause  of  section  3, 
by  which  it  is  enacted  "that  any  person  who, 
being  the  owner  or  occupier  of  any  house,  room, 
ofSce,  or  other  place,  e^all  knowingly  and  wil- 
fully permit  the  same  to  be  used  by  any  other  per- 
son/or thepurpoiei  aforesaid — that  is  to  say,  the 
purposes  specified  in  section  1  — or  either  of  them," 
shall,  on  summary  conviction  thereof,  be  liable  to 
forfeit  and  pay  snch  penalty,  not  exceeding  a  cer- 
tain sum,  as  shall  be  adjudged  by  the  magistrate 
before  whom  he  is  tried.  The  appellant  contends 
that  he  has  been  erroneously  convicted,  because 
the  place  where  the  betting  which  in  the  view 
of  the  magistrate  was  proved  to  have  occurred 
was  not  a  "place"  within  the  meaning  of  this  enact- 
ment. The  loevt,  as  the  complaint  was  amended 
by  leave  of  the  Sheriff,  was  described  as  "en- 
closed grounds  called  or  known  as  Bhawfield 
Grounds,  situated  in  the  parish  of  Govan  and 
county  of  Lanark,"  and  what  we  have  now  to 
decide  is,  whether  the  Sheriff  was  wrong  in  hold- 
ing that  this  loeut  was  a  "place  within  the  mean- 
ing of  the  statute  libelled."  This,  as  already 
mentioned,  is  the  first  of  the  two  questions  pre- 
sented in  this  Special  Oase.  "I  see  no  reason 
whatever  from  the  framing  of  the  Act  to  hold 
that  there  cannot  be  a  *  place'  within  the  mean- 
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ing  of  the  Act,  nnless  it  ia  a  straotore  of  some 
kind — a  bailding  or  a  tent.  An  enclosed  area, 
though  nncovered,  mightas  wellbea  "  place  "within 
the  Act  aa  a  plaoe  ei&er  covered  with  oanyas  as 
a  tent,  or  a  light  Btraotnre  aa  a  building.  It  is 
an  enoloeed  plaoe,  oconpied  exolnsirely  by  the 
appellant,  and  is  therefore  within  the  language 
Ukd  the  intent  of  the  Aot.  The  fact  that  it  is  a 
large  enclosure  oannot  affect  the  question. 
Whether  it  is  a  quarter  or  half  an  aore,  or  8 
acres,  oannot  affect  the  question  if  it  is  a  place 
oconpied  and  enclosed  within  the  meaning  of 
the  Act  to  which  persons  were  admitted  by 
the  sufferance  of  the  occupier."  These  are, 
in  CTeiy  important  particular,  the  words  used 
by  Mr  Justice  Lush  when  he  delivered  judg- 
ment in  the  case  of  Eastwood  v.  Miller,  June  3, 
1874,L.B.,  9  Q.B.  440,  and  words  to  the  same  effect 
were  used  upon  the  same  occasion  by  Mr  Justice 
Aiohibald.  Words  to  the  same  effect  were  used 
in  the  case  of  Haigh  v.  T/u  Town  Council  cf 
Sheffldd.  November  10,  1874,  10  Q.B.  102,  by  Mr 
Jostioe  Blackburn  and  Mr  Justice  Mellor,  and  they 
express  my  opinion  on  the  question  now  before  ns, 
which  was  Qie  very  question  before  those  learned 
Jndges.  I  use  these  words  as  the  vehicle  of  my 
opinion,  not  because  they  are  of  authority  in  this 
oonntry,  though  they  will  always  be  received  with 
Mepeet,  but  because  better  could  not  be  employed, 
and  I  think  it  unnecessary  to  add  anything  by 
way  of  further  explanation  of  my  grounds  of 
judgment  except  this.  The  case  of  T}ie  Queeny. 
Cookt,  May  30, 18S4, 10  Q.B.  Dlv.  877,  was  cited 
on  the  part  of  the  appellant  as  a  decision  by  which 
the  other  oases  were  overruled,  but  such  a  view  is 
a  misapprehension.  In  the  first  plaoe,  the  mean- 
ingoftheword"place"wa8notraisedfor  considera- 
tion in  the  case  of  Gooks.  In  the  second  place, 
there  is  nothing  said  by  any  of  the  Jndges  in 
Cooki'  case  which  even  inferentially  is  adverse  to 
the  earlier  decisions;  and  thirdly,  the  provisions 
of  the  statute  which  was  construed  in  The  Queen 
V.  Coekt  was  different  from  that  which  was  be- 
fore the  Court  in  the  cases  of  EMtUMod  and 
Haigh.  The  judgment  and  opinions  in  the  for- 
mer are  noways  at  variance  with  those  in  the 
others. 

As  to  the  second  question,  I  think  that  on  the 
facts  proved  the  Shehff-Substitute|waB  legally  war- 
ranted in  convicting  the  appellant.  These  facts 
satisfied  the  Sheriff-Substitute  that  the  appellant 
"  must  have  kuown"  of  the  betting  alleged  in  the 
complaint  to  have  been  carried  on  within  the 
app^lant's  grounds,  which  is  in  truth  the  same  as 
if  he  had  said  that  the  appellant  knew  of  this 
betting.  Enowing  of  the  betting  he  did  not 
interfere  to  prevent  it,  and  therefore  the  infer- 
ence is  irresistible  that  he  knowingly  and  wilfully 
allowed  his  grounds  to  be  used  for  a  purpose  for- 
bidden by  the  Act. 

LoBD  JnsrncB-CiJEBK— As  this  is  a  very  im- 
portant question,  and  your  Lordships  have  dif- 
fered regarding  its  decision,  I  have  to  give  my 
opinion  upon  it.  My  opinion  agrees  with  that  of 
Iiord  Yonng.  Two  questions  arise  in  this  case — 
the  first  is,  is  this  a  plaoe  as  described  in  the 
statute?  and,  second,  was  it  kept  for  an  illegal 
pnrpoae?  Now,  the  statute  does  not  profess  to 
put  down  or  punish  betting.  It  was  a  statute 
passed  for  the  purpose  of  preventing  the  keeping 
of  betting-houses — buildings  of  the  nature  of 
vox«  xxm. 


gaming-houses — and  for  that  purpose  alone. 
Now,  1  do  not  think  that  it  is  the  province  of  a 
Court  of  criminal  law  to  put  a  forced  construction 
upon  the  words  of  this  statute—  to  hold  that  it  was 
passed  for  the  prevention  or  punishment  of 
betting.  I  am  of  opinion  (1)  that  this  enclosure 
was  not  a  place  kept  for  the  purposie  of  betting; 
(2)  that  it  was  kept  for  the  purpose  of  horse - 
racing  and  not  of  betting,  although  betting  may 
have  gone  on  there. 

(1)  The  words  of  the  statute  are  "house, 
office,  room,  or  other  plaoe,"  and  without  putting 
a  great  violence  on  the  construction  of  these 
wofds  you  oannot  introduce  the  idea  that  this 
race-oourse  is  a  similar  place  to  a  house,  office, 
room,  &a. 

(2)  The  enclosure  was  kept  open,  not  for  the 
purpose  of  betting  but  for  horse-racing.  That 
betting  may  have  taken  place  there  may  be 
quite  true,  but  so  it  does  on  every  other  race- 
course, and  yet,  as  Lord  Young  hag  said,  the 
owners  of  Epsom  or  Ascot  race-courses  could 
not  be  held  to  be  keeping  open  a  gaming- 
house. If  the  Xjegislature  had  intended  to  ex- 
tend the  purposes  of  the  Act  to  such  places  as 
this  it  woxild  have  used  words  to  that  effect.  The 
appeal  will  be  sustained. 

Conviction  quashed. 

Counsel  for  Appellant  —  Brand.  Agent  — 
William  Offloer,  B.S.O. 

Counsel  for  Respondent — Qloag  —  Wallace, 
A.-D.    Agent— Grown  Agent. 


Saturday,  December  19, 

SCOTT  V.  MACDONALD  AND  OTHERS. 

Jtutieiary  Case*— Proeeei— Appeal— Small  Debt 
Action—  Competency. 

Where  an  action  had  been  competently 
brought  in  the  Small  Debt  Court,  and  de- 
cree of  preference  given,  held  that  an  appeal 
to  the  Court  of  Justiciary  against  the  Sheriff's 
judgment  was  incompetisnt. 
See  SeoU  v.  Maedonaid  and  Othen,  ante,  vol, 
xxii.  p.  666. 

In  the  action  already  reported,  the  pursuer 
James  Qibson  Scott  obtained  on  27th  May  1885 
a  decree  of  the  Second  Division  of  the  Court  of 
Session  in  his  favour,  instructing  the  Sheriff  to 
repel  the  defenders'  preliminary  plea  of  reejudi- 
eata  (which  the  Sheriff  iiad  sustained)  and  to 
proceed  with  the  cause,  finding  the  pursuer  en- 
titled to  certain  expenses,  remitting  his  account 
thereof  to  the  Auditor  to  tax  and  report,  and 
authorising  the  Sheriff  to  decern  for  the  taxed 
amount  thereof. 

In  pursuance  of  this  interlocutor  the  Sheriff, 
after  Soott's  account  of  expenses  had  been  taxed 
by  the  Auditor,  on  16th  June  1885  gave  decree  in 
his  favour  for  the  taxed  amount — £11,  58.  2d. 
Throughout  the  case  Scott  appeared  for  himself. 
At  the  date  of  these  various  decrees  Scott  was 
an  undischarged  bankrupt,  his  estates  having 
been  sequestrated  on  28th  March  1884,  and  W. 
G.  Hoy,  S.8.C.,  having  been  thereafter  appointed 
trustee  thereon.  Boy  declined  to  sist  himself,  as 
tmstee,  as  a  party  to  the  action  by  Scott. 
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On  18th  Jnne  1886  (two  days  after  the  Sheiiif'8 
decree  for  ezpensea)  arrestments  proceeding  on 
a  decree  of  the  First  Division  pronounced  in  his 
fayonr  in  October  1884  in  an  action  by  Bcott 
against  him,  verensed  by  Patrick  Tnmbnll,  liqui- 
dator of  the  Money  Order  Bank  (on  whose  petition 
as  a  creditor  Scott's  sequestration  had  been 
granted),  in  the  hands  of  Macdonald  and  others, 
the  defenders  in  the  action  first  referred  to,  for 
the  sum  of  £70  dne  by  them  to  Scott,  or  to  any 
person  for  his  use  and  behoof.  Macdonald  and 
others,  against  whom  the  decree  for  £11,  »8.  2d. 
had  been  pronounced  by  the  Sheriff,  having  re- 
fused to  pay  that  sum,  along  with  48.  of  extract 
dues,  to  Scott,  were  served  by  him  with  a  charge 
on  the  extract  decree  to  do  so.  Of  this  charge 
they  in  SvXj  1885  lodged  a  note  of  suspension  in 
the  Bill  Chamber. 

They  averred  that  payment  was  refused  by 
them  for  two  reasons — in  the  first  place,  because 
the  money  was  claimed  by  Scott's  trustee,  and  in 
the  second  place,  because  of  the  arrestments,  and 
that  they  did  not  in  these  circnmstanoes  consider 
themselves  in  safety  to  do  so. 

The  note  was  passed  on  caution  on  23d  July. 

On  21st  and  23d  October  following,  before  the 
record  in  this  suspension  was  adjusted,  arrest- 
ments were  used  by  Bobert  Fleming  Johnston, 
W.S. ,  for  a  som  dne  by  Scott  to  him,  in  the  hands 
of  Macdonald  and  others. 

The  Lord  Ordinary  (Eimnbab),  after  bearing 
parties  on  the  procedure  roll  in  the  suspension, 
sisted  procedure  in  order  that  the  parties  might 
bring  an  action  of  mnltiplepoiuding  in  the 
Small  Debt  Court. 

Macdonald  and  others  accordingly  raised  an 
action  of  multiplepoinding  in  the  Small  Debt 
Court  as  pursuers  and  real  raisers,  and  as 
holders  of  the  sum  of  £11,  98.  2d.  belonging  to 
Scott,  the  common  debtor,  against  Scott,  Turn- 
bull,  Buy,  and  Johnston  for  their  respective 
dairas.  Claims  were  lodged  by  Tnmball  and 
Johnstone  in  virtue  of  the  arrestments  used  by 
them  respectfully.     Boy  did  not  claim. 

The  Sheriff-Substitute  (HauhiTon),  after  hear- 
ing parties,  ranked  and  preferred  'Tumbnll  and 
Johnston,  the  arresters,  to  the  fund  in  medio,  in 
terms  of  their  claims. 

Scott  thereupon  presented  this  note  of  appeal 
against  that  judgment  in  the  High  Court  of 
Justiciary,  praying  the  Court  to  reoal  the  decree 
of  ranldng  and  preference,  and  to  find  him 
entitled  to  the  same  for  certain  reasons  there 
stated  dealing  with  the  merits  of  the  Sheriff- 
Substitute's  decision. 

He  argued  that  the  Sheriff-Substitute's  judg- 
ment ranking  the  claimants  was  inoompeteut, 
because  the  sum  fell  under  his  sequestration,  and 
conld  not  therefore  be  affected  by  the  arrest- 
ments, and  that  as  his  trustee  made  no  claim  he 
was  himself  entitled  to  the  sum  in  virtue  of  the 
decree  in  his  favour — Bankruptcy  Act  1856,  sec. 
103. 

The  respondents  replied — The  appeal  on  the 
grounds  stated  was  incompetent,  f  or  Uie  Sheriff  was 
final  on  the  merits.  The  appellant's  arguments 
were  irrelevant.  The  only  incompetency  against 
which  an  appeal  conld  lie  was  oppression  or 
defect  of  jurisdiction  on  the  part  of  the  Sheriff- 
Substitute,  but  none  such  was  alleged. 

At  advising — 


Lord  Jvrnos-CiiERK — I  think  there  may  possibly 
have  been  some  sharp  or  hard  practice  here  on  the 
part  of  the  respondents  in  seizing  on  this  sum  in 
repayment  of  former  debts ;  but  there  is  no  irre- 
gularity in  the  proceedings  for  us  to  set  right 
']?he  multiplepoinding  was  competently  before 
the  Sheriff-Sabstitnte,  and  he  has  sustained  the 
claims.  Mo  incompetency  has  been  shown  in  the 
procedure,  and  we  cannot  review  his  judgment  on 
the  merits. 

liOBD  YouHO— I  concur,  but  it  is  on  the  view 
that  the  Sheriff  is  final.  The  question  is  one 
from  the  Small  Debt  Court,  and  on  it  the  Sheriff 
is  final,  and  we  have  not  to  consider  whether  his 
judgment  is  right  or  wrong.  I  do  not  indicate 
any  opinion  on  the  merits  of  the  decision.  The 
only  aspect  of  the  case  which  is  interesting  is  the 
result  which  has  here  come  about,  where  in  • 
case  still  in  dependence  in  the  Sheriff  Court  a 
decree  for  expenses  has  been  pronounced  against 
one  of  the  parties.  It  turns  out  here  that  the 
sum  decerned  for  expenses  has  never  been  recov- 
ered by  the  party  in  whose  favour  the  decree  was 
pronounced.  I  think  it  would  be  a  salutary  role 
of  procedure  in  such  circumstances  to  order 
instant  payment  of  the  amount,  and  so  prevent 
any  procedure  among  parties  which  would  fm»- 
trate  the  order  of  the  Court.  But  I  only  allude 
to  this  as  an  interesting  point  which  occurs  in  the 
case.  In  the  appeal  now  before  us,  which  is  one 
from  the  Small  Debt  Court,  I  agree  that,  the 
question  having  been  competently  before  the 
Sheriff-Substitute,  and  he  having  competently 
determined  it,  with  his  judgment  we  are  not 
under  tbe  statute  entitled  to  interfere. 

Lord  OBAioHnx — I  have  no  difficulty  whatever 
in  coming  to  tbe  conclusion  that  this  appeal 
should  be  dismissed.  Mot  a  single  word  has  been 
said  against  the  competency  of  the  procedure  be- 
fore  the  Sheriff-Substitute.  The  case  was  coni' 
petently  before  bim,  and  he  has  decided  it,  and 
the  question  is,  can  that  decision  be  reviewed  by 
us  7  Are  we  entitled  or  called  upon  to  interfere 
with  his  judgment  ?  There  was  no  incompetency 
in  the  Sheriff-Substitute  entertaining  and  deter- 
mining the  question  on  both  sides.  When  that 
has  been  said,  all  has  been  said,  and  no  ground 
can  be  found  for  our  interference.  I  am  quite 
clear  that  the  appeal  should  be  dismissed. 

The  Court  dismissed  the  appeal. 

Counsel  for  Appellant  —  Party.  Agent— D. 
Todd  Lees,  8.S.C. 

Counsel  for  Respondents  — M'Eeolinie.  Agents 
— Biohardson  &  Johnston,  W.  S. 
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OOUST  OF  JUSTIOIABT. 

Thurtday,  December  24. 

GLASGOW  CIRCUIT. 
(Before  Lords  Adam  and  M'liaren.) 
H.  M.  ADVOCATE  V.  KELLY. 
Juttkiary  Ccuet— Unlawful  Carnal  Connection 
mm  Oirl  under  Sixteen— GrimimU  Law  Amend- 
ment Act  1885  (48  and  49  Viet.  e.  69),  tee.  5— 
Jndietment — ModTia. 

An  iadictment  charging  the  statutory 
offence  of  attempting  to  hare  unlawful  oamal 
knowledge  of  a  girl  of  or  above  thirteen  and 
under  sixteen  years  of  age,  hdd  irrelevant 
in  respect  that  the  modut  of  the  libel  merely 
stated,  in  the  words  of  the  statute,  that  the 
panel  "  did  attempt  to  have  unlawful  carnal 
knowledge  of  "  a  certain  girl  above  thirteen 
and  under  sixteen,  without  any  specification 
of  the  manner  in  which  the  alleged  attempt 
was  committed. 

Quettion  whether  mere  verbal  solicitation 
would  constitute  the  statutory  offence. 
Charles  Kelly,  Oreenook,  was  charged  at  the 
Circuit  Court  of  Justiciary  held  at  Olasgow 
in  December  1885,  with  (l;  a  breach  of  sec- 
tion 6  of  the  Criminal  Law  Amendment  Act ; 
and  (2)  with  assault  aggravated  by  its  being  com- 
mitted by  a  husband  on  his  wife,  and  by  its  be- 
ing to  the  effosion  of  blood  and  injury  of  the 
person,  and  by  previous  conviction  of  assault. 

The  point  now  reported  arose  with  reference 
to  the  first  charge. 

The  indictment  libelled  section  6  of  the  statute 
(applied  to  Scotland  by  section  15),  which  pro- 
vides that  any  person  shall  be  guilty  of  a  crime 
and  offence,  and  liable  in  the  discretion  of  the 
Coort  to  be  imprisoned  for  a  term  not  exceed- 
ing two  years  with  or  without  hard  labour,  who 
(sub-sec.  1)  "  unlawfully  and  carnally  knows  or 
attempts  to  have  onlawfol  carnal  knowledge  of 
any  girl,  being  of  or  above  the  age  of  thirteen 
years  and  nnder  the  age  of  sixteen  years. " 

The  minor  proposition  of  the  libel  set  forth 
that  this  statute  was  contravened  in  so  far  as  on 
5Ui  October  1885,  in  the  panel's  house  at  Oreen- 
ock,  he  "  did  attempt  to  have  unlawful  carnal 
knowledge  of  Margaret  Sharp,  then  a  girl  be- 
tween thirteen  and  fourteen  years  of  age  or 
thereby,  or  otherwise  of  or  above  the  age  of  thir- 
teen years  and  nnder  the  age  of  sixteen  years, 
then  domestic  servant  to  yon,  and  daughter  of," 
Ac 

M'CluBB  for  the  panel  objected— Time  and 
place  were  here  set  forth  but  no  modus.  The 
pursuer  were  not  given  fair  notice  of  the  facts 
which  the  Crown  alleged  to  constitute  the  offence. 
Such  statement  of  the  modus  was  an  essential 
requisite  of  a  good  libel,  and  there  was  no  in- 
stance of  its  being  dispensed  with.  In  such 
cases  as  had  been  considered  by  the  Court  under 
this  statute  the  modut  bad  been  stated.  An  attempt 
to  have  unlawful  carnal  knowledge  might  not 
really  be  constituted  by  the  facts  in  the  know- 
ledge of  the  prosecutor,  and  bis  failure  to  set 
forth  what  he  relied  on  was  practically  "  vesting 
himself  with  the  entire  cognizance  of  the  rele- 
vancy <rf  his  own  libel,"— Hume,  ii.  190. 


The  argument  in  support  of  the  indictment 
appears  from  Lord  Adam's  opinion. 

At  advising — 

LoBD  Adah — This  is  a  charge  under  sub- section 
(1)  of  section  5  of  the  Criminal  Law  Amendment 
Act.  That  sub-section  provides  that  "any  per- 
son who  unlawfully  and  cnmally  knows  or  attempts 
to  have  unlawful  carnal  knowledge  of  any  girl 
being  of  or  above  the  age  of  thirteen  years  and 
nnder  the  age  of  sixteen  years,"  shall  be  guilty  of 
a  crime  and  offence,  and  be  subject  to  be  im- 
prisoned for  any  term  not  exceeding  two  years. 
The  objection  tiiken  arises  as  to  the  modus  of  the 
minor  proposition  of  the  indictment,  and  it  is, 
that  wUle  the  minor  sets  forth  a  place  and  date  as 
the  place  and  date  of  the  alleged  offence,  and  also 
the  factthatat  that  place  and  date  the  prisoner  "did 
attempt  to  have  unlawful  carnal  knowledge  of 
Margaret  Sharp,  then  a  girl  between  thirteen  and 
fourteen  years  of  age  or  thereby,  or  otherwise  of 
or  above  the  age  of  thirteen  years  and  under  the 
age  of  sixteen  years,"  there  is  no  specification  at 
all  of  the  modus  of  this  alleged  offence. 

The  answer  made  for  the  Crown  is  (1)  that  this 
is  a  statutory  charge,  and  that  it  is  sufficient  to 
have  used  the  statutory  words,  and  (2)  that  the 
prisoner  has  in  this  indictment  all  necessary  and 
reasonable  information,  and  therefore  all  that  he 
is  entitled  to  require. 

Neither  answer  appears  to  me  to  be  well 
founded.  Such  an  attempt  may  be  made  in 
many  ways,  and  yet  there  is  no  information  here 
as  to  what  it  is  proposed  to  prove  as  constituting 
the  offence.  It  is  not  even  said  that  the  prisoner 
put  a  finger  on  the  girl.  I  do  not  know,  and  the 
prisoner  is  not  informed,  whether  physical  vio- 
lence is  to  be  proved  against  the  prisoner  or 
seduction.  It  may  be,  but  it  is  not  said,  that 
the  Crown  proposes  to  prove  that  money  was 
offered  her  as  an  inducement.  No  information 
is  given  as  to  the  nature  or  gravity  of  the  offence 
said  to  have  been  committed.  This  transgresses 
the  cardinal  principle  that  the  prisoner  is  entitled 
to  information  as  to  what  is  to  be  proved. 

I  think  on  these  grounds  that  the  objection 
ought  to  be  sustained. 

LoBD  M'Laben— I  am  of  the  same  opinion.  In 
the  Criminal  Courts  notice  to  the  prisoner  is  of 
the  essence  of  relevancy.  In  the  Civil  Courts 
there  is  a  discretion  with  the  Judge  whether  a 
case  should  be  thrown  out  as  wanting  in  relevancy 
or  be  amended.  But  in  this  Court  We  have  not  the 
power  of  making  amendments  on  the  libel,  and 
therefore  in  all  cases  reasonable  notice  of  the 
denomination  of  the  crime  with  which  the  panel 
is  charged,  and  also  of  the  particular  time,  place, 
and  manner  in  which  he  is  said  to  have  com- 
mitted the  crime,  must  be  given  in  the  indict- 
ment as  framed,  and  is  of  the  essence  of  the 
relevancy  of  the  charge.  If  this  were  an  indict- 
ment charging  the  prisoner  with  having  had  un- 
lawful carnal  connection  with  a  girl  nnder  the 
age  of  sixteen,  I  see  some  force  in  the  answer 
that  while  in  cases  of  rape  it  is  customary  to  give 
a  description  of  the  act  of  forcible  Intercourse, 
yet  in  a  charge  under  the  statute  such  a  narrative 
would  really  add  nothing  to  the  meaning  of  the 
statement  that  the  Act  of  Parliament  was  con- 
travened, and  therefore  that  this  being  a  new 
crime  it  was  sufficiently  libelled  by  following  the 
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statQtoiy  vords.  I  do  not  therefore  say  that  in 
a  charge  of  having  nnlawfnl  oamal  connection 
-with  a  girl  under  the  age  of  sixteen  anything 
more  need  be  stated  than  the  place  and  date  of 
the  ofFence.  Indeed,  it  ia  difficult  to  see  that 
more  than  this  would  be  useful,  because  the 
crime  consists  in  the  physical  act  of  connection, 
which  does  not  need  to  be  described.  But  an 
attempt  to  have  unlawful  carnal  connection  may 
be  made  in  many  ways,  and  it  is  not  to  be  as- 
sumed that  everything  which  in  a  moral  sense 
may  be  called  an  attempt  to  seduce  falls  within 
the  scope  of  the  enacting  words.  If  there  is  a 
physioal  attempt,  although  not  by  violence  such 
as  would  constitute  an  assault  with  intent,  the 
case  is  tolerably  clear,  but  the  case  is  not  so  clear 
when  the  object  is  sought  to  be  accomplished, 
for  example,  by  an  offer  of  money,  or  verbal 
seduction  by  word  or  letter,  or  it  might  be  by 
the  offer  or  payment  of  money  made  through  a 
third  person.  It  is  therefore  very  necessary  that 
the  person  charged  with  what  is  termed  an 
attempt  to  have  unlawful  carnal  connection 
should  have  fair  notice  of  the  ipeeies  faeti  which 
are  intended  to  be  proved  against  him,  that  he 
may  be  prepared  to  defend  himself.  Aa  such 
notice  has  not  been  given  in  this  libel,  I  concur 
in  holding  the  objection  taken  to  its  relevancy  to 
be  well  founded. 

The  Court  held  the  libel  irrelevant,  and  the 
diet  was,  on  the  motion  of  the  Advocate-Depute, 
deserted  pro  loeo  et  tempore. 

The  panel  was  afterwards  tried  and  convicted 
at  the  High  Court  on  a  libel  setting  forth  the 
tnodiii  of  the  offence. 

Counsel  for  H.  M.  Advocate — Wallace,  A,-D. — 
Orierson.  Agent— B.  Blair,  P.-F.  of  Kenfrew- 
shiie. 

Counsel  for  Panel— M'CIure.  Agent— Mur- 
ray, Writer,  Gieenock. 


OOUET  OF   SESSION. 


Wednesday,  January  6,  1886. 
FIRST    DIVISION. 

ASSETS  COMPANY,  PETITIONEKS. 
Bankruptcy—  DUcliarge — Diicharge  of  Trustee — 
Fundi  Vetting  in  Bankrupt  Prior  to  hie  Die- 
eharge  Unknown  to  Truttee. 

A  bankrupt  was  discharged  without  com- 
position, and  his  trustee  was  also  discharged. 
It  was  subsequently  discovered  that  certain 
funds  had,  unknown  to  the  trustee,   been 
vested  in  the  bankrupt  prior  to  the  seques- 
tration, and  of  the  existence  of  which  the 
trustee  had  not  become  aware.     The  Court, 
on  the  application    of    creditors,   remitted 
to  the  Lord  Ordinary  on  the  Bills  to  appoint 
a  meeting  of  creditors  for  the  election   of 
a  trustee  on  the  sequestrated  estate  with 
the  usual  powers. 
On  Slst  October  1878  the  estates   of    Messrs 
Matthew  &  Thielmann,  and  Thomas  Matthew  and 
Bobert  Hardie,  the  individual  partners  of  that 


comiMmy,  were  sequestrated,  and  James  Wyllie 
Guild,  chartered  accountant,  Glasgow,  was 
elected  trustee. 

On  5th  September  1884  Mr  Guild,  having  duly 
observed  all  the  procedure  required  by  the 
Bankruptcy  Statutes,  was  duly  ezonered  and 
discharged  of  his  office  of  trustee. 

By  last  wUl  dated  30th  August  1871  John 
Bobertsou  Stewart,  of  the  city  of  Victoria,  Van- 
couver's Island,  British  Columbia,  gave  and 
bequeathed  to  the  said  Bobert  Hardie  the  sum 
of  £1000.  The  testator  died  on  17th  September 
1873,  and  the  legacy  vested  in  the  said  Bobert 
Hardie  at  that  time.  Owing  to  a  deficiency  in 
the  testator's  estate  the  amount  actually  available 
in  respect  of  this  legacy  was  only  £405,  14s.  6d., 
which  sum  was  at  the  date  of  this  petition  lying 
in  bank  on  deposit-receipt.  At  the  date 
of  Mr  Guild's  discharge  he  was  not  aware 
of  the  existence  of  this  legacy,  which  had  not 
been  disclosed  by  the  bankrupt. 

The  liquidators  of  the  Oity  of  Glasgow  Bank 
were  creditors  on  the  estate  of  Matthew  A  Thiel- 
mann for  £34,984,  IDs.  9d.  By  the  City  of 
Glasgow  Bank  Liquidation  Act  1882  (45  and  46 
Vict  c.  152)  the  whole  assets  of  the  City  of 
Glasgow  Bank  were  vested  in  the  Assets  Company 
(Limited),  who  were  thus  in  right  of  the  claim 
against  Hardie's  estate,  and  accordingly  on  30th 
November  1885  they  presented  the  present  peti- 
tion with  a  view  to  have  distribution  made 
of  the  funds  which  had  been  discovered. 

The  prayer  of  the  petition  craved  the  Court  to 
order  intimation  to  Mr  Guild,  and  to  Hardie,  and 
to  remit  to  the  Lord  Ordinary  on  the  Bills  to 
appoint  a  meeting  of  Hardie's  creditors  for  the 
election  of  a  tmstee,  and  to  appoiut  such  meet- 
ing to  be  advertised  in  the  Gazette,  ttc. 

Authority— TroppM  v.  Meredith,  Nov,  3,  1871. 
10  Macph.  38. 

The  Court  remitted  to  the  Lord  Ordinary  to 
proceed  in  terms  of  the  prayer  of  the  petition. 

Counsel  for  Petitioners— G.  Wardlaw  Burnet 
Agents— Cairns,  M'Intosh,  &  Morton,  W.S. 


Tliursday,  January  7. 

FIRST     DIVISION. 

[Lord  M'Laren  Ordinary. 

THE     EDINBURGH     HEBITABLE     SECUBITT 

COMPANY        (limited)       V.      MILLER 

(Stevenson's  trustee). 

Bankruptcy— Truttee— HertUMe  Security— Ftr- 
tonal  Liability  of  Trustee. 

A  trustee  in  bankruptcy  with  a  view  to  the 
benefit  of  the  estate  wrote  to  bondholders 
secured  over  certain  of  the  bankrupt's 
heritable  properties  proposing  "to  adopt" 
the  subjects  over  which  ihey  were  se- 
cured "  as  assets  in  this  sequestration " 
and  to  pay  up  arrears  of  interest  on  the 
loans,  on  condition  that  a  balance  of  loans 
still  unadvanced  by  them  should  be  advanced, 
and  that  the  loans  should  not  be  called  up 
before  a  certain  date.   This  being  agreed  to, 
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he  drew  the  rents,  and  paid  them  to  meet  pro 
tanto  the  interest  on  the  bond  over  one  of 
the   properties,    bnt    they    did    not    meet 
it  in  fall,  and  the  ralne  of  the  property  de- 
clined.     The  bondholders  then  songht  to 
make  the  trustee,  as  such  and  as  an  indi- 
Tidnal,  liable  for  the  debt  and  interest  on  the 
groond  that  he  had  adopted  the  subjects  as 
owner.     The  Court  attoUzUd  the  tmstee  on 
the  ground  that  he  had  done  nothing  to  take 
upon  himself  liability  as  owner. 
In  1877  James  Groodwillie,  builder,  Edinburgh, 
obtained  from  the  Edinburgh  Heritable  Security 
Company  a  loan  of  £3700  over  certain  heritable 
sobjeots,  13,  11,  and  15  Bosehall  Terrace,  DaU 
keitti  Road,  Edinburgh,  which  he  had  begun  to 
erect    The  loan  was  granted  by  means  of  a  cash- 
oredit  bond  granted  by  the  company  and  a  dis- 
position in  security  by  Ooodwillie. 

Thomas  Sterenson,  joiner,  Annandale  Street, 
Leltb  Walk,  was  contractor  for  the  joiner  work  in 
these  tenements.  Good  Willie's  affairs  became  em- 
barrassed, and  he  executed  in  April  1878  a  dis- 
position of  them  in  Stevenson's  favour  for  a 
piioe  set  forth  in  the  deed.  The  Heritable  Oom- 
pany's  bond,  with  its  personal  obligation,  was  by 
agreement  taken  over  in  gremio  of  the  convey- 
ance under  the  47th  section  of  the  Conveyanc- 
ing Act  of  1874.  At  the  date  of  this  dia- 
poaition  in  May  1878  £3300  had  been  ad- 
vanced by  the  company,  and  the  balance 
of  £400  was  subsequently  paid  over  to  Steven- 
son. He  completed  the  buildings,  13,  14, 
and  16  Bosehall  Terrace.  He  was  seques- 
trated on  16th  November  1878,  and  Hugh 
UiUer,  C.A.,  was  appointed  trustee  in  his  seqnes- 
tntion. 

Stevenson  was  proprietor  of  other  heritable 
subjects,  over  which  also  there  were  securities. 
Killer,  as  trustee,  did  not  interfere  with  certain 
of  these,  and  allowed  the  bondholders  to  take 
their  course,  but  determined,  after  some  com- 
moninga  with  regard  to  (1st)  a  tenement  in 
Granton  Boad,  (2)  13,  14,  and  15  Bosehall 
Terrace  above  mentioned,  and  (3)  19,  20,  and  21 
Bosehall  Terrace,  over  all  which  the  company 
held  bonds,  to  make  the  offer  contained  In  the 
following  letter  of  20th  December  1878,  addressed 
by  him  to  the  agents  for  the  company  : — 
"  T.  Stevens(m'»  Sequestration. 
"Dear  Sirs, — Having  now  examined  and  ad- 
vised with  the  commissioners  as  to  the  following 
properties  belonging  to  this  estate,  over  which 
the  Edinburgh  Heritable  Security  Company 
(limited)  hold  securities  for  advances,  viz. — 

1.  Subjects  in  Granton  Boad  ; 

2.  Tenements  No.  13,  14,  and  15  Bosehall 

Terrace  ;  and 

3.  Tenements  Nos.  19,  20,  and  21  Bosehall 

Terrace — 
I  am  prepared  to  ask  the  creditors  for  authority 
to  adopt  these  subjects  as  assets  in  this  sequestra- 
tion, provided  your  company  advance  the  balance 
of  the  loan  on  the  Qranton  Road  property,  that 
these  may  be  finished,  and  that  the  loans  on  all 
the  properties  are  not  called  up  earlier  than  at 
Whitsunday  1880 — it  being  a  part  of  course  of 
this  arrangement  that  all  arrears  of  interest  or  of 
instalments  past  due  on  advances  are  to  be  paid; 
and  it  may  be  further  understood  that  I  shall  in 
the  meantime  endMvour  to  secure  the  money, 
or  w  mnch  of  it  as  possible,  at  lower  rates  from 


private  parties,  so  ss  to  benefit  the  estate  to  the 
extent  of  the  difference  of  interest  on  these  loans. 
It  is  believed  that  if  these  properties  are  held 
over  for  a  time,  till  the  present  depression  in 
trade  has  passed,  considerable  reversions  will 
accrue  to  this  estate  by  so  holding.  I  shall  there- 
fore hope  that  the  proposal  now  made  will  be 
favourably  considered  by  your  directors,"  Ac. 
They,  in  reply,  intimated  that  on  payment  of 
arrears,  and  on  the  Granton  Boad  property  being 
finished  by  a  certain  date — 81st  March  1879 — the 
balance  of  the  loan  on  it  would  be  paid. 

Miller  then  sent  the  amount  of  arrears,  and 
undertook  to  finish  the  Granton  Boad  property 
by  the  date  named.  He  finished  that  property 
and  received  the  balance  of  the  loans  over  it 
from  the  company.  It  was  further  agreed  that 
the  loans  should  remain  undisturbed  till  Whitsun- 
day 1880.  From  Whitsunday  1879  to  Martinmas 
1883  he  collected  the  rents  of  the  property  13, 
14,  and  15  Rosehall  Terrace  properties,  and  paid 
them  to  the  company  in  payment  of  the  interest 
on  the  bond,  but  the  rents  were  insufficient  to 
meet  the  interest  After  that  term  they  de- 
clined to  receive  them,  and  he  consigned  them 
in  bank. 

In  this  action  the  company,  on  the  ground  that 
Mr  Miller  had  adopted  liability  for  the  pro- 
perty by  his  letter  of  20th  December  1878  above 
quoted,  and  also  by  acting  as  proprietor  thereof 
since  its  date,  sought  declarator  that  he  as  trus- 
tee was  proprietor  of  the  subjects  13,  14,  and 
15  Bosehall  Terrace,  and  was  as  trustee  and  as 
an  individual  liable  in  all  the  obligations  of  the 
cash-credit  bond  and  the  disposition  in  security 
granted  by  Goodwillie  and  taken  over  by  Steven- 
son ;  and  further,  they  concluded  for  decree 
against  him  for  £4127,  6s.  4d.,  the  alleged  amount 
due  to  the  pursuers  as  bondholders,  with 
interest  at  6  per  cent,  the  rate  in  the  bond. 

They  pleaded— "(1)  The  defender  having 
adopted  said  subjects  as  his  property,  is  bound 
to  implement  the  terms  of  said  bond  and  dis- 
position in  security  thereon.  (2)  The  pursuers 
are  entitled  to  decree  in  terms  of  the  conclusions 
of  the  summons,  in  respect  the  defender  has 
adopted  said  subjects,  and  is  proprietor  and 
owner  thereof,  and  is  liable  as  such  under  the 
provisions  of  the  foresaid  bond  and  disposition 
in  security." 

The  defender  averred  that  the  arrangement  of 
1878  was  only  one  by  which,  in  the  interest  of 
all  parties,  the  pursuers  undertook  not  to  exer- 
cise their  powers  of  sale  on  certain  conditions, 
and  not  one  by  which  he  undertook  any  liability 
as  trustee  or  as  an  individual  for  payment  of  the 
heritably  secured  debt,  the  sole  debtor  on  which 
was  Stevenson,  and  the  sole  security  the  heritable 
property  over  which  they  were  seoored.  The 
object  was,  he  alleged,  to  postpone,  for  the  sake 
of  all  parties,  to  a  more  favourable  time  a  sale  of 
the  properties. 

He  pleaded — "(1)  The  action  is  irrelevant 
(2)  The  defender  not  having,  either  as  trustee 
or  as  an  individual,  become  obligant  for  pay- 
ment of  the  sums  sued  for,  he  is  entitled  to  absol- 
vitor." 

The  Lord  Ordinary  (M'I'Ahzk)  sustained  the 
defences  and  assoilzied  the  defender. 

"  Qptnton. — In  this  case  the  pursuers,  who  are 
heritable  creditors  holding  securities  over  snbjeota 
described  in  the  condescendence,  sue  the  tmstee 
on  the  sequestrated    estate  of    the    last  regiS' 
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tered  proprietor  for  payment  of  the  prinoipal 
and  interest  secured  over  those  subjects  by  a  cash- 
credit  bond. 

"  The  ground  of  action  is  that  the  trustee  has 
'  adopted '  the  subjects  as  his  property  (condes- 
cendence and  pleas).  I  am  not  sure  that  I  under- 
stand exactly  what  is  meant  by  this  expression. 
It  is  a  metaphorical  expression  borrowed  from  a 
different  department  of  the  law  ;  and  after  hear- 
ing argument  I  am  still  unable  clearly  to  represent 
to  myself  what  is  the  legal  obligation  whereby  the 
defender  is  supposed  to  have  rendered  himself 
responsible  for  the  payment  of  the  heritable  debt. 

"  There  are,  as  I  conceive,  three  passive  titles 
under  which  such  a  responsibility  might  possibly 
be  incurred —  (1 )  By  acquisition  of  the  subject  of 
the  security  ;  (2)  by  becoming  a  party  to  the 
debtor's  obligation ;  and  (3)  by  granting  an  inde- 
pendent obUgatioD  for  the  repayment  of  the 
borrowed  money. 

"(1)  The  defender  doubtless  acquired  the  pro- 
perty as  troBtee  under  the  vesting  clause  of  the 
Bankruptcy  (Scotland)  Act  1856,  subject  io  the 
heritable  securities  affecting  it,  and  the  heritable 
creditors'  preferable  diligence.  Bat  it  is  not,  and 
cannot  be,  maintained  that  this  acquisition  made 
the  defender  the  debtor  of  the  heritable  creditor. 

"(2)  Under  the  common  law  applicable  to 
heritable  securities  a  purchaser  or  dispooee  did 
not  become  responsible  for  heritable  debt  unlees 
he  granted  a  bond  of  corroboration.  Under  the 
statutory  law  now  in  force  a  purchaser  or  disponee 
will  become  bound  for  the  debt  if  the  deed  of 
conveyance  contains  an  agreement  to  that  effect. 
But  neither  is  this  ground  of  liability  applicable 
to  the  acquisition  of  estate  by  a  trustee  in  bank- 
ruptcy, biscause  such  trustees  do  not  take  the 
estate  by  purchase  or  gift,  but  in  the  character 
of  adjudgers. 

"  (3)  I  presume,  therefore,  that  the  defender  is 
only  responsible  if  he  has  granted  a  corroborative 
or  independent  obligation  to  pay  the  heritable 
debt  or  to  see  it  paid.  I  find  no  evidence  of  the 
existence  of  such  an  obligation.  I  may  here 
mention  tbat  neither  party  moved  for  a  proof  or 
diligence,  and  as  all  the  documents  are  admitted, 
there  is  really  no  matter  of  fact  to  which,  in  my 
opinion,  a  proof  would  be  usefully  directed. 
What  the  trustee  did  was  to  write  a  letter  pro- 
posing to  take  over  certain  subjects  as  part  of 
the  sequestrated  estate,  and  to  pay  up  the  arrears 
of  interest  affecting  those  subjects,  on  condition 
that  the  heritable  creditor  should  not  in  the  mean- 
time exercise  his  power  of  sale.  It  is  admitted 
that  the  defender  paid  the  arrears  of  interest, 
bnt  the  property  is  not  expected  to  produce  a 
reversion,  and  the  trustee  is  now  willing  that  the 
heritable  creditors  should  take  their  course.  Now 
all  that  the  trustee  could  possibly  gain  by  his 
agreement  with  the  heritable  creditors  was  a 
postponement  of  the  sale.  He  was  already 
reversionary  proprietor  iu  virtue  of  the  Bank- 
ruptcy Act,  and  he  did  not  need  the  consent  of 
the  heritable  creditors  to  the  assertion  of  his  pro- 
prietary interest.  But  his  proprietary  interest 
was  liable  to  be  rendered  valneless  in  case  of  a 
forced  sale,  and  he  could  only  avoid  such  a  sale 
by  offering  to  pay  the  arrears  of  interest.  Having 
done  so,  he  was  in  the  same  position  as  any  other 
proprietor  who  has  accepted  a  conveyance  of  an 
encumbered  estate  without  granting  a  corrobor- 
ative seonrity.      Such  an  estate  may  be  worth 


very  little  to  the  nominal  owner,  but  it  does  not 
expose  him  to  loss  other  than  the  loss  of  the 
estate.  I  think  it  would  not  be  fair  construction 
of  the  trustee's  letter  to  hold  it  equivalent  to  a 
bond  of  corroboration.  I  am  convinced  that 
such  a  bond,  if  asked  at  the  time,  would  not 
have  been  granted  by  the  defender  ;  and  that  the 
pursuers  did  not  understand  that  they  had  ob- 
tained such  an  obligation. 

"Authorities  were  referred  to  in  which  trustees 
engaging  in  trade  or  entering  into  litigation  wen 
held  to  be  responsible  as  contracting  parties,  bnt 
these  authorities  appear  to  have  no  application  to 
a  case  where  the  liability,  if  it  exists,  must  be 
constituted  by  an  obligation  in  writing." 

The  pursuers  reclaimed,  and  argued— The  true 
construction  of  the  agreement  between  them  and 
the  trustee,  constituted  by  the  letter  above 
quoted  and  what  followed  on  it,  was,  that  he 
took  over  the  bankrupt's  whole  obligations.  B; 
paying  interest  on  the  bond  he  became  the 
obligant  of  the  principal,  and  was  therefoie 
personally  liable. 

Authorities— roriot  v.  Borthwidc,  1849,  11  D. 
694 ;  2  Bell's  Oomm.  320 ;  JMfmr  v.  CiMfc, 
Hume's  Decisions,  771;  Kirkland  v.  Qibton, 
May  17,  1831,  9  S.  696. 

Oonnsel  for  the  defender  were  not  called  upon. 

LoBD  Pbbsident — This  is  a  very  clear  cose,  and 
I  do  not  see  how  the  Lord  Ordinary  conld 
possibly  have  decided  it  otherwise  than  he  ha^ 
done.  The  estates  of  Thomas  Stevenson,  joiner, 
were  sequestrated  on  16th  November  1878,  and 
among  his  other  properties  were  certain  heritable 
subjects  over  which  securities  had  been  granted 
in  favour  of  the  pursuers.  House  property  at 
the  time  when  these  securitieB  were  granted  was 
not  in  a  flourishing  condition,  and  great  sacrifice 
were  made  by  those  holding  this  class  of  property 
to  avoid  having  at  that  time  to  realise  in  the  hope 
that  an  improvement  in  the  market  would  before 
long  take  place.  It  was  in  these  circumstances 
that  the  parties  interested,  namely,  the  heritable 
and  other  creditors,  agreed  to  the  proposal  made 
by  the  trustee,  which  was  in  snbBtance  this,  that 
if  the  property  was  at  that  time  put  np  for  sale 
a  great  sacrifice  would  necessarily  result,  and  tie 
heritable  creditors  would  in  all  probability  not  be 
paid  in  full,  whereas  if  the  trustee  was  allowed 
to  carry  on  the  completion  and  management  of 
the  house  property  until  better  times  came  ronnd, 
a  reversion  might  be  obtained  for  behoof  of  the 
general  body  of  creditors.  What  the  trustee 
accordingly  proposed  was  that  the  pnrsaers 
should  supply  him  with  enough  money  to  oom- 
plete  the  houses  [in  Oranton  Koad],  and  tbat  they 
should  refrain  from  an  enforced  sale  [of  the  varions 
properties]  for  a  period  of  eighteen  months,  that  is, 
down  to  Whitsunday  1880,  while  he  on  his  part 
agreed  to  pay  all  arrears  of  interest  past  due  on 
advances.  It  is  clear  that  this  arrangement  was  for 
the  good  of  all  concerned  ;  the  pursuers  assented 
to  it ;  and  that  was  the  whole  agreement  between 
the  parties. 

There  are  no  doubt  some  expressions  in  Mr 
Miller's  letter  of  20th  December  1878  which  at 
first  sight  give  rise  to  some  ambiguity,  Uid 
people  should  certainly  be  careful,  especially  in 
arrangements  of  this  kind,  not  to  make  use  of  any 
expressions  of  which  they  do  not  fully  know  the 
meaning.    Thus  when  Mr  Miller  says,  "I  an 
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prapaied  to  ask  the  oreditors  to  adopt  these  sub- 
jects as  assets  in  this  seqaestration  "...  he  was 
clearly  making  ose  of  an  ezpTession  of  which  he 
really  did  not  know  the  meaning.  What  he 
really  meant  to  say  was,  that  he  wonld  allow  the 
estates  to  remain  nnsold  provided  the  bondholders 
would  do  the  same,  and  he  woald  pay  the  interest 
as  it  fell  dae  oat  of  the  rents  he  obtained  from 
letting  the  honses.  That  was  all  he  meant  to  say 
in  this  letter,  and  in  so  acting  he  was  just  doing 
what  in  the  circnmatances  he  ought  to  have  done. 
To  extract  from  such  an  expression  anything 
calculated  to  fix  on  the  trustee  personal  liability 
for  this  debt  is  to  my  mind  extravagant,  and  I 
look  in  vain  in  the  letter  for  any  foundation  for 
such  liability.  No  doubt  language  might  be  used 
in  such  an  arrangement  which  would  have  the 
effect  of  binding  the  trustee  personally,  but  it 
would  require  to  be  very  expUoit,  and  nothing 
of  that  kind  is  to  be  found  here. 

I  think,  therefore,  that  the  Lord  Ordinary's 
decision  is  right,  and  I  am  for  adhering  to  his 
interiocotor. 

LoBDs  MuBx,  Shakd,  and  Adam  concurred. 
T|^  Ooart  adhered. 

Counsel  for  Pursuers — Mackay — J.  A.  Beid. 
Agents— Philip,  Laing,  &  Trail,  S.S.O. 

Counsel  for  Defender— J.  Burnet — M'Neil. 
Agent— Knight  Watson,  Solicitor. 


Friday,  January  8. 

SECOND    DIVISION. 

[Lord  Kinnear,  Ordinary. 
EARL  OF  HORAT  V.  THE  BURGH  OF  FORRES 

AND  AMOTHGR. 
Saimon-FUhingi—Poueation — Ambiguous  Title. 
In  an  action  to  have  it  declared  that  the 
pursuer  (Earl  of  Moray)  had  exclusive  right 
to  the  salmon-fishings  in  a  certain  portion  of 
the  river  Findhorn,  between  a  point  named 
Dnnduff  and  a  point  named  the  Bed  Craig, 
one  of  the  earliest  charters  produced  was  a 
royal  charter  of  the  sixteenth  century,  grant- 
ing to  the  pursuer's  predecessor  the  fishings 
"de  Speya,  Pyndom,  Slewpnle,  et  Lossy." 
The  defenders  contended  that  the  meaning  of 
this  title  was  a  bounding  title  conferring  only 
the  right  to  the  Slniepool  in  the  river  Find- 
horn.     Prescriptive  possession  of  the  whole 
fishings  claimed  was  established.      Opinion 
per  curiam  that  the  charter  did  not  confine 
the  giant  to  the  Sluiepool,  but  was  ambiguous, 
and  had  to  be  construed  by  possession,  but 
hdd  that  as  the  pursuer  could  produce  a 
charter  by  progress  of  1730,  which  did  not 
confine  the  fishings  to  the  "  Sluiepool,"  and 
on  which  prescriptive  possession  for  the  por- 
tion of  the  Findhorn  claimed  had  followed, 
he  had  made  out  his  case. 
This  was  an  action  at  the  instance  of  the  Earl  of 
Moray  against  Peter  Higgins,  residing  in  Forres, 
and  the  Provost  and  Magistrates  of   the  royfd 
burgh  of  Forres,  as  representing  the  community, 
conclnding  to  have  it  found  and   declared  that 
the  poiBoer  was  heritable  proprietoi  of  and  bad 


the  sole  and  exclusive  right  to  the  salmon-fish- 
ings in  that  part  of  the  river  Findhorn  from  Dun- 
dt&  (where  the  boundary  between  Elgin  and 
Nairn  touches  the  Findhorn)  to  the  Bed  Craig, 
a  point  on  his  estate  of  Oamaway,  subject  to  a 
reservation  of  snch  rights  as  the  proprietor  of  the 
estate  of  Belugas  might  possess,  and  that  defen- 
ders had  no  right  or  title  therein,  and  for  inter- 
dict against  defenders  fishing  therein  for  salmon 
in  any  manner  of  way.  The  Findhorn  flows 
from  south  to  north  at  that  part. 

The  immediate  title  of  the  pursuer  was  a  Crown 
writ  of  dare  eoiatat,  dated  on  the  18th  and  re- 
corded in  the  Begister  of  Sasines  on  the  17th 
Angnst  1872.  The  earliest  title  upon  which  he 
founded  in  his  record  was  a  Grown  charter  of  resig- 
nation dated  30th  November  1730,  on  which 
aasine  was  expede  on  16th  February  1781.  By 
this  title  the  pursuer's  ancestor  was  infef t  in  the 
Earldom  of  Moray  '  'cum  salmonum  piscationibus 
de  Findhorn,  Spey,  Slnipool,  et  Lossie,"  and  the 
subsequent  titles  were  identical  in  expression. 
In  particular,  the  Crown  writ  of  dare  eontUU  of 
1872  first  mentioned  was  so  expressed.  He 
averred  that  he  and  his  predecessors  had  from 
time  immemorial,  or  at  aU  events  for  more  than 
forty  years,  exclusive  right  of  salmon-fishing  by 
net  and  coble  and  rod  in  the  part  of  the  Find> 
horn  which  was  the  subject  of  this  action,  and 
that  no  right  by  the  defenders  existed  or  had  till 
recently  been  asserted.  The  water  in  question 
was  known  generally  as  Damaway  water. 

With  regard  to  the  ancient  documents  which 
he  produced,  though  the  summons  was  not 
founded  upon  them,  and  they  did  not  constitute  a 
continuous  title,  it  appeared  that  on  1st  June  1601 
James  IV.  granted  to  Janet  Kennedy,  Lady  Both- 
well,  a  liferent  conveyance  of  Daruaway  Castle 
and  the  fisiiings  of  the  Slewpule  while  she  should 
remain  there  with  James  Stuart,  her  son  by  the 
king,  and  afterwards  Lord  Moray. 

In  a  Crown  charter  of  12th  June  1501,  by  which 
he  granted  to  this  son  the  Earldom  of  Moray, 
James  IV.  granted  to  him  the  castle  of  Darnaway 
with  the  fishings  "de  Speya,  Fyndorn,  Slew- 
pule,  et  Lossy. " 

The  earliest  title  with  which  the  pursuer  con- 
nected himself  was  a  charter  by  Henry  and  Mary, 
dated  Ist  June  1666,  which  gave  the  Earl  of 
Moray  the  ssimon-fii^ings  "in  aeqnis  de  Spay, 
Findorne,  Slewpule,  et  Lossy." 

The  same  order  is  followed  in  an  instrument 
of  sasine  in  favour  of  James  Earl  of  Moray  and 
his  wife,  dated  the  i25th-28th  June  1566,  in  an 
Act  of  Parliament  in  favour  of  James  Earl  of 
Moray  dated  11th  August  1607,  and  in  a  royal 
charter  in  favour  of  James  Earl  of  Moray  dated 
19th  April  1611.  Later  titles  varied  the  order 
in  which  these  words  were  used. 

The  defence  was  a  denial  that  the  pursuer's 
title  was  sufficient  to  give  him  an  exclusive  right 
claimed,  and  a  denial  of  hia  alleged  exclusive 
possession,  and  teparaiim,  the  defenders  con- 
tended that  the  pursuer's  title  gave  him  no  right 
to  salmon-fishing  in  any  portion  of  the  water 
claimed  except  the  Sluiepool  The  burgh  main- 
tained right  to  salmon-fishings  from  Uunduff 
House  to  the  "banks  of  the  Findhorn"  by  a 
Crown  title  (except  so  far  as  conveyed  away  by 
the  burgh),  followed  in  any  view  by  immemorial 
possession.  This  Crown  title  is  fully  diBcnasad 
in  the  opinion  of  Lord  Butherfurd  Clark.      It 
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VM  of  this  nature  (1)  a  royal  charter  dated 
23d  Juue  1496,  in  favoar  of  the  burgh  of 
Forres.  After  narrating  that  the  charter, 
&o.,  of  the  bnrgh  had  been  lost  "by  the 
hazards  of  wars,  by  borningB  and  snoh  like,"  it 
proceeds  to  confirm  lands,  waters,  fishings,  inter 
alia,  "  the  water  and  fishings  at  Findern,  from 
Dondofl  as  far  as  to  the  bank  of  Findern,  as  well 
in  fresh  water  as  in  salt,  with  all  fishes  and 
fishings,  mnssels  and  mussel  skawps,  and  with 
all  other  fishings,  possessions,  and  freedoms 
which  from  of  old  pertained  or  are  known  to 
pertain  to  oar  said  burgh,  and  liberty  thereof; 
and  with  power  to  the  said  burgesses  of  setting  in 
tack  the  said  water,  and  of  fishing  and  labouring 
upon  the  same  in  whatsoever  part  they  may  please 
within  the  said  bounds  with  boats  and  nets. "  The 
tenendas  clause  of  the  said  charter  is  aa  follows : 
"To  be  held  and  had,  our  aforesaid  burgh  of 
Forres,  to  the  aforesaid  alderman,  bailies,  bur- 
gesses, and  community  thereof,  and  their  succes- 
sors, of  us,  our  heirs  and  successors,  in  free 
burgh,  burgage  fee,  and  heritable  for  ever  .  .  . 
with  the  water  and  fishery  of  Findern,  fishes, 
fishings,  mussels,  mussel  skawps,  boats,  nets, 
port  and  station  of  ships  within  the  same  water, 
with  all  the  bounds  and  pertinents  of  the  same  as 
above  is  expressed,  and  with  all  other  sundry 
lands,  annuid  rents,  possessions,  waters,  fishings, 
mills,  multures,  muirs,  marshes,  roads,  paths, 
and  otheremoloments, "  Sm.  The  reddendo  clause 
is  in  these  terms — "  Paying  therefor  yearly,  the 
said  alderman,  bailies,  burgesses,  and  community 
and  their  successors,  to  us,  our  heirs  and  succes- 
sors, the  burghal  fermesand  duties  due  and  wont 
to  us  from  the  said  burgh,  and  rendering  other 
services  and  burdens  for  their  part  as  other 
burghs  within  our  kingdom  do;  paying  also 
yearly  to  the  Abbot  and  Oonvent  of  our  monastery 
'  of  Kinloss  and  their  successors,  the  sum  of  twenty 
merks  usual  money  of  our  kingdom,  at  the  two 
usual  terms  of  the  year,  to  the  said  Abbot  and 
Convent  of  the  fermes  of  the  waters  and  fishings 
aforesaid,  given  and  granted  by  the  old  founda- 
tion thereof  made  by  our  sometime  most  noble 
progenitors  only." 

(2)  The  next  charter  on  which  the  defenders 
founded  in  their  record  was  a  charter  of  1539  by 
which  the  Abbot  of  Kynloss  set,  disponed  and  let 
in  feu  to  the  magistrates  and  community  of 
Forres  "  seven-sixteen  parts  of  our  fisheries  on  the 
fresh  water  of  the  Findhom."  (S)  The  next  was 
a  charter  of  24th  June  1692  by  James  VL  in  favour 
of  Uie  town  of  Forres  confirming  their  right  to  the 
seven-sixteenths  of  salmon-fishings  acquired  from 
the  Abbot  of  Kinloss.  (4)  The  next  was  a  Crown 
charter  of  1641  confirming  that  of  1496,  and  ex- 
pressly confirming  the  grant  of  water  and  fishing 
of  Findhom  from  Dundufl  unto  the  bank  of 
Findhorn,  both  in  fresh  water  and  salt.  The  de- 
fenders alleged  possession  under  these  charters 
from  time  immemorial  by  net  and  coble  where 
praotio  xhlt,  and  by  rod  and  line  elsewhere,  through 
thenuMlvas  and  their  vassals  and  tenants,  and  par- 
ticularly such  possession  for  the  whole  piece  of 
river  to  which  the  pursuer's  summons  related. 

The  immediate  cause  of  the  raising  of  the 
question  was  an  appeal  to  the  Circuit  Court  of 
Justiciary  at  Inverness  by  the  defender  Higgins, 
an  inhabitant  of  Forres,  against  a  conviction  by 
the  Sheriff  of  fishing  for  salmon  without  legal 
right  within  the  boundaries  in  dispute.    The  con- 


viction was  set  aside  by  Lord  Mure  in  respect  that 
a  competition  of  civil  right  was  the  real  nature  of 
the  dispute.  See  ante.  Earl  of  Moray  v.  Biggin*, 
vol.  xxii.  p.  8,  Sept  9,  1884. 

Proof  was  led.  The  proof  showed  that  Lord 
Moray  had  had  exclusive  possession. 

The  Lord  Ordinary  (Einhkab)  pronounced  the 
following  interlocutor: — "Bepels  the  defences; 
finds  and  declares,  and  interdiots,  prohibits,  and 
discharges  in  terms  of  the  oonolusionB  of  the 
summons,  and  decerns. 

"  Opinion. — The  pursuer  claims  an  exclusiTe 
right  to  the  salmon-fishings  in  the  river  Findhom 
between  the  boundaries  libelled,  i.e.,  from  Dnu- 
duff,  on  the  south  to  the  Bed  Craig  on  the  north, 
subject  to  the  right  of  the  proprietor  of  Belugas  to 
fish  with  rod  and  line  ex  adterm  of  his  property. 

"The  defenders  maintain— (first)  That  the 
pursuer's  right  does  not  extend  over  the  whole 
reach  of  water  described  in  the  conclusions  of 
the  summons,  but  is  limited  by  the  express  terms 
of  his  title  to  the  fishing  of  a  single  pool  called 
the  Sluiepool ;  and  (secondly)  that  assuming  that 
his  title,  as  explained  by  possession,  could  be 
construed  as  extending  beyond  the  Sluiepool,  he 
has  had  no  exclusive  possession,  but,  on  the 
contrary,  that  tlie  burgh  of  Forrea  has  for  time 
immemorial  possessed  salmon-fishings  within  the 
boundaries  libelled  by  virtue  of  a  Crown  title. 

"The  first  question  to  be  considered,  therefor*, 
is  the  construction  of  the  pursuer's  title. 

"  The  immediate  title  is  a  Crown  writ  of  ^Uxre 
constat,  dated  on  the  13th,  and  recorded  in  the 
Register  of  Sasines  on  the  17th  of  August  1872, 
and  in  this  instrument  the  salmon-fishings  are 
described,  as  in  the  conclusions  of  the  summons, 
as  the  salmon-fishings  of  Findhom,  Spey,  Sluie- 
pool, and  LoBsie.  It  is  not  maintained  that  thia 
would  be  insufficient  to  cover  fishing  in  the 
Findhorn  other  than  that  of  the  Sluiepool.  But 
it  appears  that  in  some  of  the  earlier  titles,  and 
in  particular  in  the  earliest  with  which  the  par- 
Buer  connects  his  own,  a  Crown  charter  dated  let 
June  1666,  in  favour  of  James  Earl  of  Horsy, 
the  fishings  are  described  in  a  different  order  as 
'  salmon-fishings  in  the  waters  of  Spey,  Findhom, 
Slewpule,  and  Lossie,'  and  it  is  suggested  that 
in  this  collocation  the  names  Findhom  and  Sloie- 
pool  must  be  read  together  as  defining  the 
particular  portion  of  the  water  of  Findhom  to 
which  the  grant  was  intended  to  relate.  It  is 
said  that  if  it  bad  been  intended  to  cover  a  oon- 
tinuous  reach  of  water,  extending  for  several 
miles  above  and  below  the  Sluiepool,  the  speci- 
fication of  that  particular  pool  alone  would  be 
unintelligible,  and  that  the  only  reasonable 
construction  of  the  description  is  to  read  it  as 
meaning  the  '  Sluiepool  of  the  Findhom,'  or,  in 
other  words,  as  a  short  way  of  saying  '  that  part 
of  the  water  of  Findhom  known  as  the  Sluie- 
pool. '  And  if  this  be  the  true  construction  of  tiie 
original  grant,  it  is  said  that  the  right  which  it 
confers  cunnot  be  extended  by  a  mere  transpfoi- 
tion  of  names  in  subsequent  charters  by  progress, 
whether  such  transposition  is  to  be  ascritwd  to 
design,  or  to  the  carelessness  of  oonveyanoera. 

"This  is,  in  my  opinion,  too  slight  a  reason 
for  disregarding  the  evidence  of  possession.  The 
fishings  are  described  by  names  and  not  by  speci- 
fic boundaries,  and  if  no  other  reason  could  be 
suggested  for  the  mention  of  the  Sluiepool  ex- 
cept that  put  forward  by  the  defenders,  the  ex- 
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tent  of  the  grant  inteDded  by  the  nse  of  that 
Djune  mnst  still  have  been  ascertained  by  the 
possession  which  has  followed  upon  it.  Bat  the 
explanation  proposed  by  the  Dean  of  Faoolty 
appears  to  be  at  least  plansiblo.  It  appears  that 
by  a  conveyance  in  liferent,  dated  1st  Jnne  1601, 
King  James  lY.  granted  to  Janet  Kennedy,  Lady 
Bothwell,  the  Castle  of  Darnaway,  with  certain 
lands  in  the  county  of  Moray,  and  the  fishings  of 
the  Slewpnle  for  the  whole  term  of  her  life,  so 
lent;  as  she  should  remain  nnmarried  and  reside 
with  her  son  by  the  King,  James  Stnart,  after- 
wards Earl  of  Moray,  in  the  Castle  of  Darnaway, 
or  any  other  residence  approved  of  or  provided 
for  her  by  the  King.  By  a  charter,  dated  the 
13th  day  of  the  same  month  and  year,  the  King 
granted  to  his  son  the  lands  and  Earldom  of 
Horay  in  fee,  with,  inter  alia,  the  fishings  of 
Spey,  Findhom,  Slewpnle,  and  liossie.  A  part 
of  the  lands  and  a  part  of  the  fishings  belonging 
to  the  earldom  were  thus  carved  \mi,  and  given 
in  liferent  to  the  mother,  while  the  entire  earl- 
dom and  the  whole  fishings  were  given  in  fee  to 
the  son.  In  this  way  it  is  suggested  that  the 
fishings  of  Slewpnle,  which  was  really  a  portion 
Of  the  fishings  in  Findhom  belonging  to  the 
earldom  of  Moray  come  to  be  mentioned  as  a 
separate  tenement  in  the  titles  of  1501.  Later 
conveyancers  finding  it  so  mentioned  naturally 
repeated  it  as  a  separate  tenement  in  preparing 
the  subsequent  titles,  and,  as  appears  from  the 
extracts  from  retours  of  services,  they  repeated  it 
without  any  regard  to  the  particular  order  in 
which  it  should  be  placed  among  the  various 
names  descriptive  of  the  different  fishings  in- 
cluded in  the  title  to  the  earldom. 

"  On  the  other  hand,  there  is  evidence  in  the 
precept,  dated  3d  February  1498-9,  extracted 
from  the  Register  of  the  Privy  Seal,  that  at  that 
date  the  fishings  of  "  Sloypule  "  was  known'as  a 
separate  tenement,  the  precept  being  for  infeft- 
ment  of  certain  persons  named  in  '  the  fishings 
of  the  water  of  Findhom  from  the  place  called 
Donduff  to  the  sea  ,  .  except  the  Shireff  f  eith  and 
Sloypule  of  the  water  foresaid,  and  also  except 
all  fishings  within  the  said  boundd,  and  ut- 
outh  pertaining  to  the  king's  hienes  in  property. ' 
The  inference  was  that  in  1498  there  were  fish- 
ings in  Findhom  between  Dnnduff  and  the  sea 
known  as  the  Sloypule  fishings — other  fishings 
between  the  same  points  which  had  been  given 
out  by  the  Crown,  and  to  which  the  precept  re- 
lates, and  others  which  had  not  been  given  out 
but  still  remained  in  the  Crown.  These  last 
would  be  carried  by  the  charters  of  1501  and 
1566,  if  this  were  intended,  and  whether  they 
were  in  fact  so  carried,  and  if  so,  how  far  they 
extended,  are  questions  of  fact  to  be  determined 
in  accordance  with  the  evidence  of  possession. 

"  It  is  therefore  immaterial  whether  the  words 
Sluiepool  and  Findbom  were  used  as  separate 
names  by  the  framers  of  the  charters  of  1601  and 
1566,  or  were  used  together  as  one  name  to  de- 
soribs  a  single  fishing.  In  either  case  the  extent 
of  the  grant  mnst  be  eonstmed  by  the  possession 
had  upon  it,  for  it  is  not  pretended  that  it  will 
cover  the  whole  of  the  river  Findhom  irrespective 
of  poflseasion,  and  if  the  pursuer  has  in  fact  pos- 
sened  the  entire  fiohings  within  the  bounduies 
libelled,  such  possession  will  be  conclusive  in 
his  favonr,  not  as  a  mode  of  acquisition,  or  as 
enabling  him  to  enlarge  the  grant,  but  as  the 


best  evidence,  and  indeed  the  only  available  evi- 
dence, to  explain  the  grant. 

"Without  examining  the  evidence  in  detail,  it 
is  enough  to  say  that  I  think  it  proved  that  the 
pursuer  and  his  predecessors  have  possessed  the 
entire  salmon-fishings  within  the  boundaries 
libelled  for  a  period  extending  far  beyond  the 
period  of  prescription.  Their  estate  of  Darna- 
way lies  on  one  side  of  the  river  only,  but  they 
have  exercised  the  right  of  salmon-fishing  from 
both  sides,  not  only  by  drawing  their  nets,  but, 
as  appears  from  certain  proceedings  in  a  litiga- 
tion in  the  Sheriff  Court  in  1783  between  Lord 
Moray  and  Mr  Cnmming  of  Altyre,  by  building 
huts  for  the  accommodation  of  their  fishers. 
The  defenders  have  endeavoured  to  shew  that 
their  possession  has  been  practically  limited  to 
the  fishing  of  the  pool  now  known  as  the  Sluie- 
pool, but  the  evidence  to  the  contrary  is  conclu- 
sive. The  pools  above  the  Sluiepool  are  im- 
practicable for  net  and  coble,  but  they  have  been 
fished  by  rod  and  line,  and  while  these  modes  of 
fishing  were  legal  by  the  hand-net  and  by  the 
clip,  the  pools  below  the  Sluiepool  are  not,  in 
their  present  condition,  so  well  adapted  for  net 
and  coble  as  the  Sluiepool  is.  But  the  evidence 
of  Mr  Hogarth  [who  was  partly  proprietor 
and  partly  tacksman  of  sahnon-fishings  on 
the  Findhorn]  and  his  fishermen  estab- 
lishes that  they  ■  have,  nevertheless,  been 
regularly  fished  when  the  condition  of  the 
water  allowed  of  their  being  fished  to  ad- 
vantage, and  the  documentary  evidence  shows 
that  the  Earl  had  successfully  asserted  his 
right  to  the  fishing  of  St  John's  Pool  (which 
is  one  of  those  lying  below  the  Sluiepool)  on 
various  occasions  in  the  seventeenth  and  eigh- 
teenth centuries. 

"  The  question  remains,  whether  the  pursuer's 
right  is  exclusive,  or  whether  the  burgh  of  Forres 
may  not  also  have  a  right  of  salmon-fishing  in 
some  portions  of  the  same  water.  But  in  my 
opinion  they  have  failed  to  show  either  title  or 
possession  sufficient  to  establish  the  right  which 
they  have  alleged  on  record.  The  possession  on 
which  they  rely  is  not  by  net  and  coble,  but  by 
rod  and  line,  and  it  is  proved  that  inhabitants  in 
Forres  have  in  fact  fished  with  rod  and  line  in 
the  water  in  question.  But  such  possession  as 
they  have  had  is  neither  in  character  nor  in  ex- 
tent sufficient  to  establish  a  right.  It  is  un- 
necessary to  consider  under  what  conditions  rod 
fishing  might  be  a  sufficient  exercise  of  the  right 
in  waters  where  fishing  by  net  and  coble  is  im- 
practicable, because  it  is  proved  that  fishing  by 
net  and  coble  is  praeticable,  and  has  been  prac- 
tised in  the  water  in  question,  for  the  evidence 
of  Mr  Hogarth  and  his  fishermen  leaves  no  room 
for  doubt  that  if  the  right  to  fish  between  Sluie- 
pool and  the  Bed  Craig  had  been  in  other  hands 
than  the  pursuer's,  the  lower  pools  might,  and 
in  all  probability  would,  have  been  fished  by 
net  and  coble. 

"Bnt  if  the  evidence  of  possession  had  been 
more  satisfactoi7  than  it  appears  to  me  to  be,  the 
defenders  have  no  sufficient  title  to  which  it  can 
be  ascribed.  The  title  on  which  they  rely  is  a 
Crown  charter,  dated  23d  June  1496,  which  they 
construe  as  granting  to  the  burgh,  inter  aUa, 
'the  water  and  fishings  of  Findhorn,  from  Dun- 
duff  as  far  as  to  the  bank  of  Findhom,  as  well  in 
fresh  water  as  in  salt'     But  this  is  not  an 
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original  grant  of  rights  vested  at  the  time  in  the 
Crown.  It  proceeds  on  the  narrative  that  the 
charters  and  evidents  of  the  ancient  founda- 
tion of  forres  had  been  bnrnt  or  destroyed 
in  war,  and  for  remedying  the  inconvenience 
80  occasioned  to  the  bnrgb,  the  king  regrantsand 
confirms  the  rights  already  conferred  npon  the 
bnrgh,  bat  makes  no  new  or  additional  grant  in 
their  favour  ;  and  in  so  far  as  regards  the  fishing 
in  the  Findhorn,  it  appears,  from  the  reddendo, 
to  be  practically  a  oonflrmation  of  rights,  not 
held  directly  of  the  Crown,  but  from  the  Abbey 
of  Kinloss.  The  effect  of  the  charter,  therefore, 
would  depend  upon  the  extent  of  the  rights  al- 
ready held  by  the  burgh  from  the  Abbey ;  and 
the  sabsequent  titles  flowing  from  the  Abbey, 
when  construed  with  the  aid  of  the  evidence 
as  to  possession,  leave  no  room  for  doubt  that  the 
entire  ealmon-fishings  held  by  the  bnrgb  were  situ- 
ated considerably  below  the  Bed  Craig.  The  most 
important  of  these  is  a  feu-cliarter  by  the  Abbot 
and  Convent  in  1639,  confirmed  by  King  James 
yi.  in  1692.  It  proceeds  npon  a  renunciation 
by  the  provost,  magistrates,  and  community  of 
all  righ^  title,  property,  and  possession  which 
the  burgh  had,  or  claimed  to  have,  to  the  fish- 
eries in  the  water  of  Findhorn,  both  in  the  fresh 
and  salt  water  ;  and  for  the  total  ending  of  a  law- 
suit respecting  the  value  of  seven-sixteenths  of 
the  fresh  water  of  Findhorn,  and  other  fisheries, 
of  which  the  burgh  had  kept  violent  possession 
without  any  just  titie ;  and  further,  for  implement- 
ing all  agreements  between  the  Abbey  on  one 
part  and  the  burgh  on  the  other,  the  Abbot  and 
Convent  dispone  in  feu  to  the  provost,  magis- 
trates, and  community  '  seven-sixteenth  parts  of 
our  fisheries  in  our  fresh  water  of  Findhorn,  to 
be  held  for  payment  of  ten  pounds  Scots  to  the 
granters  of  the  charter  and  tbeir  succesiiors,  in 
name  of  feu-duty." 

"  Ab  this  charter  is  accepted  by  the  bnrgh,  the 
narrative  is  conclusive  evidence  against  them, 
that  they  had  no  right  or  title,  as  in  a  question 
with  the  Abbey,  to  any  other  fishing  in  tlie  fresh 
water  of  Findhorn,  except  the  seven-sixteenths 
parts  now  feaed  out  to  them.  But  the  Crown 
charter  of  1496  gives  them  nothing  more  than 
they  already  held  from  the  Abbey,  the  extent  of 
the  right  so  held  being  presumably  unknown  to 
the  Crown  by  reason  of  the  destruction  of  titles. 
The  title,  therefore,  to  which  any  possession  had 
by  the  burgh  subsequent  to  1SS9  must  be  ascribed 
is  the  feu-charter  of  that  year  ;  and  it  is  not 
maintained  by  the  defenders  that  this  is  a  suffi- 
cient title  to  support  possession  in  any  part  of 
the  water  above  the  Bed  Oraig.  It  is  admitted 
that  the  water  to  which  the  feu-charter  relates 
lies  below  Bed  Craig  ;  and  the  concession  could 
hardly  have  been  withheld,  having  regard  to  the 
evidence  as  to  the  situation  of  the  water  fished  in 
sixteenth  shares.  Bat  farther,  it  is  proved — and  I 
did  not  understand  it  to  be  disputed — that  no  por- 
tion of  the  seveu-sixteenths  included  in  the  fen- 
chortcr  now  remains  in  the  bands  of  the  burgh. 
The  seven-sixteenths  formerly  belonging  to  the 
burgh,  and  seven  of  the  remaining  nine  portions 
in  addition,  have  been  acquired  by  Mr  Hogarth, 
who  is  tenant  of  the  pursuer  in  the  water  iu 
question,  and  who  concedes  that  be  has  no  title 
to  compete  with  the  pursuer  in  respect  of  any 
right  which  he  has  derived  from  the  bnrgh. 

"The  defenders' case  required  that  they  should 


establish,  first,  that  the  charter  of  1496  gave 
them  a  right  to  fishings  in  the  Findhorn,  sepante 
and  distinct  from  the  fishings  which  they  held 
off  the  Abbey  of  EUnloss  ;  and  secondly,  that  in 
virtue  of  that  title,  they  had  possessed  salmon- 
fishings  in  the  portion  of  the  water  in  question. 
I  think  they  have  failed  in  both  points,  and  that 
the  pursuer  is  therefore  entitled  to  decree." 

The  defenders  reclaimed,  and  argued — The 
burgh  of  Forres  and  Lord  Moray  had  a  pro  indi- 
viio  right  above  the  Sluiepool,  and  the  burgh  bad 
exclusive  right  to  seven-sixteenths  below.  By  the 
decree  of  the  Lords  of  Council  in  1505-6  all  that  had 
ever  been  the  King's  was  the  Sluiepool,  and  yet  he 
had  granted  to  the  Earl  of  Moray  by  a  charter 
dated  12th  June  1601  the  fishings  "  de  Spija, 
Findom,  Slewpnle,  et  Lossy."  Bat  SlaiepiMl 
means  a  "  populous  pool,"  and  Findhorn  was  a 
qualifying  adjective  distinguishing  it  from  other 
populous  pools.  The  "et"  between  Findbom 
and  Slniepool  which  appeared  in  subsequent  char- 
ters was  a  clerical  error.  The  pursuer's  right 
thus  limited  could  not  be  extended  by  a  larger 
pos!!ession.  Hogarth  undoubtedly  had  had  pos- 
session, but  the  question  was,  to  what  title  was 
that  possession  to  be  referred?  He  fished  as 
vassal  of  the  burgh  with  "net  and  ooble."  Tlie 
title  of  the  burgh  was  to  salmon-fishing.  Fishing 
by  net  and  coble  had  been  the  method  in  use ; 
and  the  fishings  were  treated  of  as  a  feudal  sub- 
ject—treatment only  applicable  to  salmon-fish- 
ings. 

Argued  for  parsners— There  was  no  doubt  that 
Lord  Moray  had  a  grant  of  salmon-fishings. 
Proof  of  possession  was  necessary  to  show  the  ex- 
tent. These  seven-sixteenths  were  not  length*, 
but  shares  in  a  pro  indivito  fishing.  Accordingly, 
if  one-sixteenth  was  localised,  all  were  localised.' 
Urquhart  and  Wiseman,  mentioned  in  the  fen- 
charter  by  the  Abbot  of  Kinloss,  were  par- 
takers in  this  unit,  and  their  possession  was 
altogether  below  the  Slniepool.  Possession  by 
Urquhart  could  not  be  possession  for  the  bnrgh, 
for  if  a  superior  gave  off  a  urwotmimjut,  he  hid 
no  estate  left  except  his  right  to  draw  fen-dnties. 

Defenders'  authorities — Jt'DonaU  v.  Lord  Ad- 
voeaU,  April  16,  1875,  2  R.  (H.  of  L.)  49  ;  Dun- 
bur,  iSbe.  V.  Brodie,  February  15,  1765,  6  Pat 
App.  769. 

Pursuer's  authorities  —  Earl  of  OaUoaay  v. 
Murray  and  Othert,  July  8,  1870,  42  Soot.  Jur. 
562 ;  Stuart  on  Salmon-Fishing,  80  ;  Forbe*  v. 
Udney,  December  3,  1701,  M.  7812  and  14,250; 
CampbeU  v.  GampbeU,  February  16,  1610,  M. 
14,250 ;  Lord  Advocate  v.  Commiitionert  of 
Northern  Lighthouses,  May  27,  1874,  1  K.  9,'jO ; 
Stuart  V.  M'Bamet,  July  21,  1868,  6  Macph. 
(H.  of  L.)128;  Duehess  of  Sutherland  Y.  Watton, 
Jan.  10,  1868,  6  Macph.  199. 

At  advising — 

LoBD  HuTHZBPUBD  C1.ABK — By  this  action  the 
pursner  seeks  to  have  it  declared  that  he  has  the 
sole  and  exclusive  right  to  the  salmon-fiiJungs 
in  the  river  Findhorn  from  Dnnduff  to  the  B^ 
Oraig,  subject  to  a  reservation  of  such  rights  is 
the  owner  of  the  estate  of  Belugas  may  poesess. 

In  support  of  his  claim  the  pursuer  prodnoes 
various  Crown  titles,  duly  feudalised,  to  salmon- 
fishings  in  the  Findhorn.  Bat  though  these  titlM 
contain  an  express  grant  of  salmon-fishings,  they 
do  not  specify  the  part  of  the  river  in  wUch  the 
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right  is  to  be  exercised.  In  eonseqnenoe  the 
paTsaer  appeals  to  the  possessioo  which  has  fol- 
lowed on  them,  and  in  my  opinion  he  has  proved 
by  very  conclnsiTe  evidence  that  for  time  im- 
memonal  he  and  hia  predecessors  have  possessed 
the  salmon-fishings  within  the  boundaries  libelled. 
This  is  decisive  in  favour  of  the  pursuer,  for 
nothing  can  more  clearly  establish  a  right  of  pro- 
perty Uian  a  sufficient  title  followed  by  prescrip- 
tive possession.  I  shall  refer  hereafter  to  the 
evidence. 

The  defenders  maintain  that  the  title  of  the 
pursuer  is  not  sufficient.  They  say  that  he  has 
a  grant  of  uo  more  than  the  fishings  in  one  pool, 
viz.,  the  Sluiepool,  and  that  a  larger  possession 
is  unavailing  to  extend  his  right  as  it  is  not  sup- 
ported by  any  title. 

The  earliest  title  on  which  the  pnrsuer  founds 
in  his  record  is  a  Crown  charter  of  resignation 
dated  30th  November  1730,  on  which  sasine  was 
expede  on  15th  February  1731.  By  this  title  the 
predecessor  of  the  pursuer  was  infef  t  in  the  earl- 
dom of  Moray  "  cum  piscatiouibns  salmonum  de 
Findhom,  Spey,  Sluiepool,  et  Lossie,"  and  the 
subsequent  titles  are  expressed  in  the  same  way. 
It  is  true  that  the  charter  of  1780  is  not  an  ori- 
ginal grant.  But  in  s  question  of  prescription 
this  is  of  no  importance.  For  it  is  not  doubtful 
that  a  charter  by  progress  furnishes  as  good  a 
foundation  for  a  prescriptive  title  as  an  original 
grant,  so  much  so  that  when  the  charter  by  pro- 
gress has  been  clothed  by  prescriptive  possession 
there  ceases  to  be  any  obligation  to  produce  any 
earlier  or  other  title. 

On  this  title  there  is  no  room  for  the  argument 
of  the  defenders,  for  in  the  face  of  it  the  fishings 
in  the  Findhom  are  not  confined  to  the  Sluiepool. 
Bat  the  defenders  refer  to  the  Crown  charter  of 
18th  June  1601  in  favour  of  James  Earl  of 
Moray,  in  which  the  fishings  are  described  as 
"salmon-fishings  iu  the  water  of  Spey,  Find- 
hora,  Slewpnle,  and  Lossie."  They  contend 
that  this,  as  the  original  grant,  furnishes  the 
measure  of  all  the  succeeding  titles,  which  are 
charters  by  progress,  and  that  it  conveys  no  other 
fishings  in  the  Findhom  than  the  fishings  in  the 
Sluiepool.  Hence  they  argue  that  as  the  pursuer 
and  his  predecessors  have  possessed  on  a  bound- 
ing charter  they  cannot  acquire  by  prescription 
any  right  of  fishing  beyond  the  limits  of  the 
giant. 

I  do  not  think  that  this  reasoning  is  sound.  I 
have  said — and  the  point  is  not  doubtful — that  a 
charter  by  progress  is  a  good  title  for  prescrip- 
tion, or,  in  o£er  words,  that  the  grantee  may 
aoqnire  by  possession  a  right  to  all  the  subjects 
which  it  professes  to  convey.  We  have  not 
before  us  a  continuous  title  deduced  from  the 
charter  of  1501.  There  is  no  reason  for  suppos- 
ing that  the  grant  contained  in  that  deed,  if  it  be 
limited  to  the  Sluiepool,  may  not  have  been  sub- 
sequently enlarged,  and  indeed  there  is  every 
piesmnption  that  it  was,  if  the  charter  of  1730 
contains  a  larger  grant  on  which  the  Earls  of 
Moray  have  possessed.  But  it  is  idle  to  enter  on 
these  conjectures,  because  unless  the  charter  of 
1730  is  necessarily  limited  to  the  same  subjects 
as  the  charter  of  1601,  which  I  see  no  reason  to 
hold,  the  pursuer  has  acquired  a  good  right  by 
prescription  to  all  that  was  granted  by  the  former 
charter. 

But  even  if  we  have  to  consider  the  charter  of 


1501  as  the  only  title  which  the  pnrsuer  possessed, 
I  do  not  think  that  the  defenders  would  prevail. 
The  grant  is  by  no  means  clear  and  unambiguous, 
and  if  so,  it  cannot  be  read  as  a  bounding  charter. 
It  may  mean  a  grant  of  the  fishings  in  the  Sluie- 
pool only,  or  it  may  mean  a  grant  of  these  fish- 
ings and  other  fishings  in  the  Findhom.  We 
have  thus  to  appeal  to  possession  for  an  explana- 
tion of  it,  and  the  answer  is  given  with  no  un- 
certain sound.  It  is  thereby  interpreted  as  a 
grant  of  the  salmon-fishings  extending  from  Dun- 
duff  to  the  Red  Craig. 

If  the  pursuer  has  established  his  right  to  the 
fishings  in  question  by  the  production  of  a  suffi- 
cient title  and  by  proving  exclusive  possession, 
it  is  in  one  sense  unnecessary  to  inquire  into  the 
titles  founded  on  by  the  defenders.  But  as  they 
have  on  important  bearing  on  the  proof  of  pos- 
session, which  I  shall  hereafter  examine,  it  is 
proper  to  notice  them. 

The  defenders  found,  in  the  first  place,  on  a 
Crown  charter  of  1496,  which  professes  to  give 
to  the  bnrgh  the  fishings  in  the  Findhom  from 
Cunduff  to  the  sea.  It  is  in  unusual  form,  and 
it  is  a  question  whether  the  charter  does  or  does 
not  convey  salmon -fishings.  It  is  remarkable 
that  the  fen-duty  payable  for  such  fishings  as  are 
conveyed  is  to  be  paid  to  the  Abbot  and  Convent 
of  Kinloss.  The  charter  was  granted  to  supply 
the  place  of  titles  which  have  been  lost  "through 
the  devastation  of  war,  by  fire,  and  other  means." 
It  is  to  be  inferred  that  as  the  feu-dnty  for  the 
fishings  was  payable  to  the  Abbey,  the  fishings 
had  been  previously  held  of  that  body,  and  we 
shall  see  from  the  subsequent  productions  that 
this  was  probably  the  case.  But  that  at  this 
time  the  Crown  dealt  somewhat  nnscrupnlously 
with  the  fishings  in  the  Findhom  is  made  mani- 
fest by  the  fact  that  the  defenders  produce  a 
precept  from  the  King,  dated  no  later  than 
3d  February  1498,  for  the  infeftment  of  Sir 
James  Dunbar  and  others  in  the  same  fishings  as 
had  been  granted  to  them  by  the  charter  of 
1496. 

The  Abbey  of  Kinloss  raised  an  action  against 
James  Dunbar,  son  of  Sir  James  Dunbar,  and  the 
other  persons  mentioned  in  the  foresaid  precept 
of  infeftment,  and  also  against  the  burgh  of 
Forres.  One  purpose  of  the  action  was  to  reduce 
the  infeftment  of  3d  February  1498.  They  ob- 
tained decree  of  reduction  on  2d  March  1605-6. 
The  burgh  does  not  appear  to  have  founded  on  the 
charter  of  1496,  at  least  no  mention  is  made 
of  it  in  the  decree,  nor  can  we  discover  what 
cl<um  they  put  forward.  Indeed,  the  decision  of 
the  Council  does  not  determine  conclusively  the 
right  to  the  fishings,  with  respect  to  which  there 
was  "  a  pley  dependand  between  the  said  vener- 
abiU  fader  and  his  Convent  onto  the  ta  pairt  and 
the  burgesses  and  communitie  of  Forres  on  the 
tother  pairt."  -For  the  Lords  of  Council,  while 
loosing  the  recognition  under  which  those  fishings 
were  said  to  stand,  "lets  the  samyn  to  borgh  to 
the  said  venerabill  fader  and  his  Convent,"  and 
ordains  letters  to  be  directed  to  void  and  redd 
the  said  fishings  of  all  occupiers,  and  input  the 
Convent  in  the  possession  thereof.  The  expression 
* '  lets  the  samyn  to  borgh"  seems  to  mean  that  the 
fishings  were  to  be  held  by  the  Abbey  in  wadset  or 
on  some  such  title  until  the  rights  of  all  concerned, 
and  specially  those  claimed  by  the  burgh,  were 
ascertained.     But  it  is  to  be  noticed  that  by  the 
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decree  the  Abbey  were  taken  bonnd  to  pay  to  the 
King  three  lasts  of  salmon  "  after  the  form  of  the 
infeftment  made  to  them  by  oar  said  Sovereign 
Lord,"  for  I  have  ascertained  that  the  word 
"heires"  in  the  print  is  a  mistake  for  "high- 
ness." This  shows  that  theAbbey  were  infeft  in 
the  fishings,  and  that  they  were  pat  into  posses- 
sion of  them.  We  may,  I  think,  safely  infer 
that  their  right  of  superiority  was  recognised 
by  this  decree,  and  that  nothing  was  left  for  de- 
termination except  the  subordinate  rights. 

The  decree  reserves  to  the  King  "the  fishing 
of  the  Slniepool  })ertaining  to  oar  Sovereign  Lord 
in  property,"  and  I  may  notice  by  the  way  an 
argnment  which  the  defenders  fonnded  on  this 
reservation.  They  say  that  it  shows  that  no  fish- 
ings belonged  to  the  Crown  except  the  Slnie- 
pool, and  therefore  that  the  charter  of  1501  mast 
be  constrned  as  limited  to  that  pool.  Bat  this  is 
altogether  fallacioas — first,  becanse  it  is  evident 
from  the  decree  of  redaction  itself  that  the  Crown 
had  been  asserting  mnch  larger  rights,  and  there- 
fore there  is  no  reason  for  supposing  that  the 
grant  of  the  King  was  confined  to  the  fishings 
whioli  according  to  the  sabs^qaent  decree  were 
ascertained  to  be  his  ;  and  second,  because  a 
charter  which  is  pleaded  as  the  foundation  of  a 
prescriptive  right  must  be  constrned  according 
to  Its  own  terms,  and  without  an  appeal  to  ex- 
traneous evidence.  If  it  can  be  reasonably  con- 
strned as  capable  of  comprehending  the  subjects 
which  have  been  possessed  under  it,  the  subjects 
are  acquired  by  prescription,  though  a  part,  or 
even  the  whole,  could  be  shown  to  be  held  nnder 
a  prior  title.  The  existence  of  a  prior  or  better 
title  is  no  bar  to  the  running  of  prescription,  the 
effect  of  which  is  to  destroy  the  better  title  and 
get  up  the  worse ;  so  that  if  a  subject  has  been 
possessed  under  a  title  capable  by  reasonable 
construction  of  comprehending  it,  the  possessor 
has  acquired  a  right  which  cannot  be  successfully 
challenged. 

From  the  decree  of  1606  we  see  that  the  fish- 
ings of  the  Fiudhom  from  DundufF  to  the  sea, 
with  the  exception  perhaps  of  the  Slniepool,  had 
been  in  recognition,  and  it  is  probable  that  the 
Crown  was  in  possession  of  them,  as  apparently 
the  Abbey  was  not.  This  may  explain  why  the 
King  may  have  come  to  dispose  of  them.  Bat  as 
the  Abbey  was  put  into  possession  by  the  decree 
of  1505,  and  its  right  of  superiority  recognised, 
it  came  to  be  in  a  position  to  settle  the  subordinate 
rights. 

Accordingly  we  find  that  in  1506  a  fea-contract 
was  entered  into  between  the  Abbey  of  Kinloss 
on  the  one  port,  and  the  burgh  of  Forres,  Alex- 
ander Urquhart,  and  AVilliam  Wiseman,  on  the 
other.  By  this  contract  the  second  parties  re- 
ngned  to  the  Abbey  their  whole  fishings  of  the 
Findhom,  and  the  Abbey  feaed  out  to  them  the 
fishings  in  the  water  of  Findhom  "rennand 
doowne  from  the  Sluypale  to  the  entering  of  the 
Bam  of  Masset  in  the  sea."  These  flshiogs  were 
given  off  in  sixteenths — of  which  eight  were  feaed 
to  Urqohart,  one  to  Wiseman,  and  seven  to  the 
bnrgh  of  Forres.  They  are  not  described  Eis 
salmon-fishings.  But  considering  that  they  are 
given  out  withont  any  conveyance  of  land,  and 
that  by  the  reddendo  the  vassals  are  taken  bonnd 
to  deliver  a  certain  quantity  of  salmon,  the  con- 
tract may  be  read  as  giving  oat  a  right  of  salmon- 
flshing. 


It  does  not  appear  that  any  alteration  was  made 
on  the  right  of  Urquhart  or  Wiseman.  But  in 
1539  the  burgh  again  resigned  to  the  Abbey  all 
their  right  and  tiUe  to  the  fisheries  in  the  Find- 
hom, and  received  in  fea  "  seven-sixteentiu  of 
oar  fisheries  in  our  fresh  water  of  Findhom."  It 
will  be  observed  that  there  is  no  description  of 
the  situation  of  these  fishings.  But  I  think  that 
they  may  be  assnmed  to  be  the  same  fishings  of 
which  Urquhart  and  Wiseman  held  the  remaining 
nine-sixteenths.  Ko  inference  more  favonrabi* 
to  the  defenders  can  be  drawn. 

The  resignation  by  the  bnrgh  of  all  their 
fishing  rights  into  the  bands  of  the  Abbot  in  150.> 
and  1539,  and  the  new  grant  which  on  each  of 
these  occasions  they  received,  deprives  the  charter 
of  1496  of  all  importance  in  this  case.  As  we 
are  not  in  possession  of  the  whole  titles  we  can- 
not examine  these  deeds  as  we  would  examine  a 
modern  feudal  progress.  If  the  burgh  were 
infeft  in  these  fishinRS  under  the  Crown  by  virtue 
of  the  charter  of  1496,  a  resignation  into  the 
hands  of  the  Abbey  would  be  inconsistent  with 
feudal  principle.  But  considerations  of  that  kind 
have  little  weight  when  we  are  dealing  with  titles 
so  old  and  with  so  imperfect  a  production.  \Te 
do  know  that  the  infeftment  and  therefore  the 
superiority  of  the  Abbey  was  recognised,  and  we 
are  bound  to  presume  omnia  rite  et  regvlariltr 
acta  et»e.  Hence  we  must  take  it  that  all  the 
fishing  rights  of  the  burgh  were  resigned  to  the 
Abbey.  So  far  as  we  see  they  were  all  held  on 
the  same  title,  and  there  is  nothing  to  suggest 
that  any  restriction  shonld  be  placed  on  the 
general  words.  The  title  of  the  Abbey  as  deter- 
mined by  the  decree  was  as  broad  as  that  of  the 
burgh  even  nnder  the  charter  of  1496,  for  it 
extended  from  Dundnff  to  the  sea.  Hence  in 
my  opinion  it  follows  that  we  are  no  longer 
concerned  with  that  charter,  and  that  the  only 
rights  to  which  the  defenders  can  pretend  are  to 
be  found  in  the  feu-contract  of  1505  and  in  the 
charter  of  1539,  or  rather  in  the  latter  deed, 
which  again  was  preceded  by  a  general  rennneia- 
tion  or  resignation. 

The  fishings  given  out  by  the  Abbey  by  the 
fen-contract  of  l.'i05,  and  which  I  take  to  be  the 
same  as  those  contained  in  the  sabseqnent  charter 
of  1,'>39,  are  described  as  the  fishings  in  tbe 
Findhom  "rennand  down  from  the  Sluypale  to 
the  sea."  Prima  fade  I  should  constme  these 
words  as  meaning  a  grant  of  the  fishings  from 
the  Slniepool  to  the  sea,  and  therefore  as  being 
a  grant  to  a  part  of  the  fishings  which  are  claimed 
by  the  pursuer.  Bat  from  what  I  have  said  it 
will  be  evident  that  tbe  case  of  the  bnrgh  most 
be  limited  to  fishings  below  the  Slniepool,  for 
they  have  no  other  title.  The  bnrgh  being 
therefore  in  possession  of  a  title  which  may 
include  a  part  of  the  fishings  which  are  claimed 
by  the  pursuer,  we  must  next  inquire  into  the 
possession  which  followed  on  it.  And  in  this 
question  we  are  assisted  by  the  circumstance  that 
two  other  persons  (Urquhart  and  Wiseman)  bad 
nine-sixteenths  of  the  fishings  of  which  the 
burgh  held  seven-sixteenths.  The  title  may 
extend  np  the  river  as  far  as  the  SlniepooL  Bat 
two  other  things  are  possible,  viz.,  either  that 
the  possession  will  interpret  the  grant  so  as  to 
show  that  the  fishings  were  sitnated  lower  down 
the  river,  or  that  the  possession  of  the  pnrsaer 
nnder  his  titles  will  give  him  a  prescriptive  right 
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to  fishings  which  once  belonged  in  the  several 
shares  I  have  mentioned  to  the  borgh,  Urqahart, 
and  Wiseman. 

I  find  from  the  evidence  that  none  of  the  pro 
indmto  proprietors  ever  asserted  a  right  to  fish 
or  ever  fished  farther  np  the  river  than  the  Bed 
Oraig.  Of  course  the  right  of  each  proprietor  is 
of  the  same  quality,  and  is  to  be  exercised  in  the 
same  locality.  It  is  very  remarkable  that  with  a 
right  of  this  kind  "vested  in  three  proprietors 
tlwre  is  no  evidence  to  show  that  anyone  of  these 
disputed  the  right  of  the  Earl  of  Moray  to  the 
fishings  which  are  claimed  in  this  action.  Apart 
from  the  evidence  as  to  rod  fishing,  to  which  I 
shall  afterwards  advert,  the  burgh  had  no  posses- 
sion at  all,  either  by  themselves  or  by  tenants  or 
vassals.  The  only  other  persons  who  connect 
themselves  with  this  pro  indivuo  right,  are  the  pro- 
prietor of  Moy,  Mr  Arbuthnot,  and  in  succession 
Hr  Hogarth .  Bat  it  is  very  clear  that  none  of  them 
ever  asserted  a  right  to  fish  or  ever  fished  higher 
up  than  the  Bed  Craig.  We  have  the  most 
diistinct  evidence  of  this  from  fishermen  employed 
by  Hoy  and  Mr  Arbuthnot,  and  from  Mr  Hogarth 
himself.  The  title  to  the  pro  indiviao  right  has 
not  been  very  distinctly  deduced,  but  it  is  clear 
that  Mr  fiogarth  has  acquired  nearly  the  whole 
of  it  with  the  exception  of  two-sixteenths  which 
belong  to  Moy,  and  his  evidence  is  very  decided 
that  these  fishes  as  they  were  possessed  were 
all  below  the  Bed  Oraig. 

At  one  time  I  thought  that  the  defenders  might 
be  able  to  shew  that  they  had  possessed,  to  some 
extent  at  least,  through  Mr  Hogarth  as  their 
vassal,  and  that  as  superiors  they  might  fonnd  on 
this  possession  in  answer  to  the  pursuer's  case. 
But  farther  consideration  has  satisfied  me  that 
they  cannot.  It  is  not  sufficient  for  them  tr  shew 
that  Hogarth  was  in  possession  of  the  fishings. 
They  most  shew  that  he  was  in  possession  of  them 
IS  their  vassaL  So  far  as  Mr  Hogarth's  evidence 
goes  it  is  dear  against  the  defenders.  For  he  says 
Uiat  he  and  his  predecessors  possessed  the  fish- 
ings above  the  Bed  Craig  as  tenants  of  the  Earl 
of  Moray.  Kor  is  this  in  the  least  surprising 
when  we  consider  that  the  other  owners  of  the 
fishings  in  which  the  burgh  had  a  share  never 
poeseesed  or  claimed  to  possess  beyond  the  Bed 
Oraig. 

80  far  therefore  it  is  plain  enough  that  the  fish- 
ings which  were  fened  out  in  1505,  and  again  in 
part  to  the  defender  in  1539,  have  been  identified 
by  the  possession  which  has  followed  on  the 
grant  as  lower  down  the  river  than  those  in  ques- 
tion. Bat  it  is  as  clear  that  the  Earls  of  Moray 
have  had  for  time  immemorial  possession  of  the 
fishings  as  far  as  the  Bed  Craig.  There  has  been 
produced  a  tack  dated  so  early  as  18th  February 
1656,  by  which  the  Earl  of  Moray  lets  for  a 
period  of  years  the  salmon-fishings  of  Findhom 
from  the  pool  called  Duwein  to  the  pool  called 
Stoneypool.  The  sitaation  of  the  former  has 
not  been  well  ascertained,  nor  is  it  material. 
The  Stoneypool  is  below  the  Bed  Craig.  A  series 
of  acoonnts  have  been  produced  from  1642  down- 
wards, and  we  see  from  them  that  the  Earls  had 
high  and  low  net-fishings  in  the  river,  and  the 
latter  must  have  been  below  the  Sluicpool,  which 
was  the  highest  net-fishing.  St  John's  pool  is 
mentioned  in  them  as  port  of  Lord  Moray's 
fishings,  and  this  pool  is  close  to  the  Bed  Craig. 
Farther,  there  is  the  cononrrent  evidence  of  ^1 


those  who  were  engaged  in  the  salmon-fishing  of 
the  Findhom,  that  the  Earls  of  Moray  owned 
and  possessed  the  salmon-fishings  down  to  the 
Bed  Craig.  There  is  not  a  syllable  to  the  con- 
trary. To  my  mind  it  is  just  as  clear  that  they 
possessed  above  the  Sluiepool.  But  this  is  not  of 
as  mach  importance,  becatise  the  defenders  have 
not  produced  any  title  under  whioh  they  could 
claim  fishings  higher  up  the  river  than  that 
pool. 

I  have  only  to  notice  in  conclusion  the  allega- 
tion of  the  defenders  that  the  ' '  burgesses  and 
members  of  the  community  of  Forres  "  have  in 
virtue  of  the  Crown  charter  of  1496,  and  other 
titles  of  the  burgh,  been  in  use  for  time  im- 
memorial to  angle  for  salmon  within  the  limits  of 
the  fishings  claimed  by  the  pursuer.  That  there 
has  been  a  great  deal  of  rod-fishing  cannot  I 
think  be  disputed.  But  I  do  not  tliink  that  it  can 
in  any  way  affect  the  decision  of  the  case— first, 
because  for  that  the  burgh  has  no  title  to  fishings 
above  Sluiepool,  and  secondly  because  the  rod- 
flshing  was  not  exercised  in  virtue  of  any  right 
belonging  to  the  burgh.  There  may  have  been 
a  vague  notion  that  the  burgh  had  some  right  of 
salmon-fishing  of  which  the  inhabitants  of  the 
town  might  avail  themselves.  But  this  is  not ' 
enough.  Such  fishings  as  belonged  to  the  burgh 
would  form  part 'of  ^e  common  good,  and  fall 
under  the  administration  of  the  town  council. 
It  does  not  appear  that  the  council  took  any 
charge  of  these  or  granted  any  licences  to  fish. 
Indeed,  they  could  not,  for  though  the  titles  of 
the  pro  indivuo  fishings  of  which  the  town  had 
part  are  not  very  dearly  traced,  it  appears  from 
the  treasurer's  accounts  that  the  share  of  the 
town  had  been  f eued  out.  If  so  they  could  have 
given  no  licences  to  fish  by  rod.  I  can  come  to 
no  other  conclnsion  than  that  the  rod  fishing  was 
either  a  trespass  on  the  pursuer's  right,or  by  his 
tolerance,  and  in  either  case  it  will  not  avail  the 
defenders. 

I  am  therefore  of  opinion  that  the  interlocu- 
tor of  the  Lord  Ordinary  should  be  adhered  to. 

Loan  JcsTicB-CxiEBK — That  is  the  opinion  of 

the  Court. 

Counsel  for  Pnrsaer  (Bespondent)  —  D.  -  F. 
Batfour,  Q.C. — Mackay.  Agents  —  Melville  & 
Lindesay,  W.8. 

Counsel  for  Defenders  (Beclaimers) — Comrie 
Thomson  —  Dickson.  Agent  —  Bobert  Stuart, 
S.S.C. 


Friday,  January  8. 

FIEST. DIVISION. 

[Court  of  Exchequer. 

MILLEIl  (SUEVEYOR  OF  TAXES)  V.  THE 
GLASGOW  CORPORATION  WATER  COM- 
MISSIONERS. 

Bevenv^ — A*»e»*ment — Inwme-Tax. 

The  Qlasgow  Water  Commissioners  were 
appointed  under  a  local  Act  of  Parliament,  by 
which  they  were  authorised,  inter  alia,  to 
acquire  the  works  of  certain  private  water 
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oompaniea    and  to  bring  in  an  additional 
supply  of  water  into  the  oity.     They  were 
empowered  to  levy  a  compnlsory  rate  within 
the  mnnicipal  bonnds,  and  also  a  rate  on 
persons  who  chose  to  take  the  water  outside 
the  bonndary,  and  to  supply  manufacturers 
.    and  others  by  special  arrangement.     Anybal-' 
ance  of  Jihe  rates  levied  witbin  the  district  of 
compulsory  supply  after  certain  statutory  de- 
ductions was  to  be  used  to  reduce  the  next 
year's  assessment.     Held  that  while  this  bal- 
ance was  not  assessable  for  income-tax,  the 
surplus  revenue  derived  from  rates  paid  by 
those  who  chose  to  take  the  water  in  the  dis- 
trict beyond  the  compnlsory  boundary,  and  by 
the  sale  of  water  for  manufacturing  purposes, 
was  assessable  for  income-tax. 
This  was  a  case  for  James  Sherman  Miller,  Sur- 
veyor of  Taxes,  on  the  appeal  taken  by  the  Glas- 
gow Corporation   Water   Commissioners  to  the 
Commissioners  of  Income-Tax  for  the  district  of 
Qlasgow  against  an   assessment  of  income-tax. 
The  Water  Commissioners  had  appealed  against 
an  additional  assessment  nnder  Schedule  D  [of  5 
and  6  Vict.  c.  iSi\  for  the  year  ending  6th  April 
1885  on  the  sum  of  £21,729,  duty  £648,  4s.  6d., 
and  a  surcharge  under  Schedule  D  for  the  year 
ending  5th  April  1884  on   the  sum  of  £16,799, 
duty  £339,  28.  lid.,  and  the  Commissioners  had 
snstained  their  appeaL 

The  present  case  was  a  sequel  to  a  case  between 
the  same  parties,  decided  on  26th  May  1875,  re- 
ported 12  S.  L  B.  466,  and  2  R.  708  As  narrated  in 
the  previous  report,  the  Water  Commissioners  were 
by  this  Act  required  to  furnish  a  supply  of  water 
within  the  municipal  boundary  of  Glasgow. 
This  was  the  district  of  compulsory  supply. 
Within  that  district  they  levied  a  "domestic 
water-rate"  on  the  rents  of  all  dwelling-houses, 
and  a  "public  water-rate"  on  the  annual  value  of 
all  dweUing-houses,  shops,  and  other  buildings. 
They  also  supplied  water  to  a  district  outside  the 
compulsory  supply  boundary,  but  the  rates  there 
were  only  paid  by  those  using  the  water.  They 
also  sold  water  within  and  without  the  boundary 
for  manufacturing  purposes  by  special  rate  or 
measure.  Their  surplus  rates,  after  paying  into 
sinking  fund,  annuities,  interest,  &e.,  were  ap- 
plied to  reduce  the  next  year's  rates.  The  Court 
in  the  previous  case  decided  that  such  surplus 
derived  from  rates  within  the  compulsory  supply 
district  was  not  profit  within  the  meaning  of  the  In- 
come-Tax Act,  and  therefore  not  assessable  for  in- 
come-tax, any  question  as  to  revenue  raised  beyond 
the  compulsory  limit  remaining  undetermined. 
Tlie  question  before  the  Court  in  this  case 
related  to  the  surplus  revenue  derived  from  the 
supply  of  water  outside  the  district  of  compul- 
sory supply,  and  from  the  supply  of  water  wiUi- 
in  or  without  it  for  trading  purposes  by  special 
rate  or  measure,  excluding  the  estimated  pro- 
portion of  surplus  revenue  arising  from  the 
"domestic  water-rate "  and  "public  water-rate" 
within  the  compulsory  district,  which  the  pre- 
vions  decision  had  settled  not  to  be  assessable. 

Before  the  Income-Tax  Commissioners  the 
Water  Commissioners  contended  that  nnder 
the  provisions  of  their  Act  of  Parliament  re- 
ferred to  no  profit  could  arise  from  the  under- 
taking, and  in  support  of  their  contention  they 
refernid  to  the  previous  case  stated  on  their 
appeal   against  a  similar  charge  for    the   year 


1872-73.  They  further  submitted  that  the 
amounts  on  wUoh  they  had  been  charged  in 
the  first  assessment  for  the  year  in  question  em- 
braced the  total  amount  of  annuities  and  yearly 
interest  on  borrowed  money  payable  by  them  out 
of  the  revenues  of  the  undertaking  from  which 
they  retained  income-tax,  and  that  they  were  not 
liable  to  any  further  assessment ;  that  the  addi- 
tional charges  appealed  against  virtually  applied 
to  the  sinking  fund,  which  *wbs  a  statutory  obli- 
gation, and  was  expressly  classed  in  the  89th 
section  of  the  Act,  with  the  other  items  of  gene- 
ral expenditure  for  which  money  is  authorised  to 
be  raised  iu  the  manner  provided  by  the  Act,  and 
that  in  the  statement  showing  how  the  additionil 
assessments  had  been  arrived  at  the  estimated 
nett  revenue  from  outside  supplies,  and  from  trade 
and  other  charges,  was  treated  as  profit,  but  in 
reality  the  amount  was  simply  the  proportion  of 
the  sinking  fond  corresponding  to  the  rates  levied, 
and  the  computation  did  not  prove  that  any 
profit  had  been  derived  from  the  supply  of  water 
to  tt)e  outlying  districts.  The  total  amount  carried 
to  the  sinking  fund  in  1882-3  was  £26,246,  and  in 
1883-4,  £26,735. 

The  Surveyor  of  Taxes  oontend«d  as  fol- 
lows— (1)  That  under  the  provisions  of  the 
Income-Tax  Acts  the  Water  CommiasionerB  were 
liable  to  be  assessed  in  respect  of  the  full  annual 
valne  or  profits  of  the  waterworks  carried  on  by 
them,  and  not  in  respect  of  the  amonnt  of  annai- 
ties  and  interest  payable  out  of  the  revenue  de- 
rived from  the  property,  and  that  for  the  purpose 
of  ascertaining  the  amount  of  yearly  value  or 
profits  for  such  assessment  the  total  amonnt  of 
the  receipts  should  be  taken,  from  which  there 
should  be  deducted  all  expenses  necessarily  in- 
curred in  carrying  on  the  concern,  and  maintain- 
ing and  repairing  the  property,  but  not  the 
annuities  or  interest  payable  upon  the  debt,  ex- 
cept such  proportion  thereof  as  was  payable  out  of 
the  compnlsory  rates  levied  from  oocupiei*  of 
dwelling-houses  and  owners  of  property  within 
the  limits  of  compulsory  supply,  the  proportion 
of  interest  so  payable  being  held  to  be  charge- 
able under  the  provision  contained  in  section  102 
of  5  and  6  Vict.  o.  35.  (2)  That  the  duty  nnder 
these  additional  assessi&ente  was  properly  charged 
on  the  Water  Commissioners  as  the  oorpoiation 
carrying  on  the  concern.  (3)  That  in  the  89th 
section  of  the  Water  Commissioners'  Act  of  1855. 
directing  the  application  of  the  revenue  from  the 
waterworks,  the  provision  contained  in  the  last 
clanse  for  the  payment  of  '  all  other  charges  and 
expenses  chargeable  against  revenue,  'must  be  read 
OS  including  the  Government  assessments.  (4)That 
the  duties  of  income-tax  were  by  statute  assessed 
and  levied  throughout  the  whole  of  the  United 
Kingdom  ;  that  there  was  no  exemption  in  favour 
of  waterworks,  or  other  property  belonging  to 
corporations  or  communities;  that  the  fact  that 
commissioners  appointed  under  a  local  Act  of 
Barliament  were  empowered  to  take  over  and 
carry  on  within  a  certain  area  waterworks  pre- 
viously the  property  of  joint-stook  companies 
and  to  extend  the  same  did  not  alTeot  the  liability 
to  assessment  to  income-tax,  and  could  not  oper- 
ate to  deprive  the  Crown  of  the  duty  on  such 
property  granted  by  Parliament,  except  in  so  far 
as  related  to  the  revenue  authorised  to  be  raised 
by  compulsory  rates  within  the  limits  of  eompnl- 
Bory  supply.     (5)  In  support  of  hit  oontentMM 
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the  Snryeyor  referred  to  the  decision  of  the 
House  of  Lords  on  the  appeal  of  the  Merset/ 
Dock*  and  Harbour  Soant  t.  Lueat,  decided 
Jane  28,  1888,  L.B.,  8  App.  Css.  891. 

The  CommiBsionera,  as  aboye  stated,  sustained 
the  appeal  and  disallowed  the  assessment,  and 
the  Surveyor  of  Taxes  took  this  Case. 

Argned  for  the  Snrveyor  of  Taxes — 'What  was 
soogfat  to  be  taxed  was  retorns  obtained  from 
those  who  Tolantarily  took  the  water.  This 
sonrce  of  revenae  fell  nnder  the  reseryation  of 
the  Court  in  the  previoug  case.  The  Water  Trost 
was  created  for  the  benefit  of  citizens  within  the 
the  monicipal  boundaries,  and  revenue  coming 
from  persons  ontside  went  into  the  pockets  of 
persons  within  the  municipal  boundaries.  This 
was  just  such  a  profit  as  the  Income-Tax  Act  was 
intended  to  apply  to. 

Authority — Black  v.  Attomey-Oeneral,  June 
17,1871,  UB.,  6  Ex.  308. 

Beplied  for  the  Water  Oommissionera — The 
point  reserved  by  the  Court  in  the  previous  case 
was  not  reached  in  this  case.  If  there  was  raised 
a  sum  over  and  above  the  money  necessary  to 
reduce  the  domestic  water-rate,  then  that  might 
be  such  a  profit  as  would  fall  nnder  Schedule  D 
of  the  Income-Tax  Act.  No  doubt  the  Oommis- 
sioners  sold  water,  but  they  did  not  sell  it  as  a 
private  company  would ;  they  were  obliged  to 
part  with  it  to  all  who  desired  it,  and  at  a  fixed 
rate.  The  Commissioners  could  not  make  any- 
thing by  the  sale  of  the  water,  as  any  surplus 
after  providing  for  working  expenses  was  de- 
voted to  a  reduction  of  the  rates.  The  money 
which  it  was  sought  to  assess  was  one  of  the 
working  expenses  of  the  corporation,  and  so  not 


Authorities  —  PadeUngton  Burial  Board  t. 
Commi$*ioners  of  Inland  Revtmie,  March  14, 
1884,  L.B.,  13  Q.B.  Div.  9 ;  Mertey  Doekt  Board 
V.  Luea*,  June  28,  1888,  LB.,  8  App.  Oas.  (H. 
of  L.)  891. 

At  advising — 

LosD  VsBBWXST — It  must  be  conceded  that 
the  question  raised  by  the  present  case  is  in 
material  facts  different  from  that  decided  by  this 
thvision  of  the  Court  on  a  case  between  the  same 
parties  in  1875. 

The  local  Act  18  and  19  Vict.  cap.  118,  enables 
and  requires  the  appellants  to  supply  water  to  two 
different  districts,  one  being  within  the  munici- 
pal boundaries  of  Olasgow  and  the  other  beyond. 
In  the  former  distriot  the  Commisaioners  are 
empowered  to  levy  two  rates,  one  called  the 
domestic  water-rate,  leviable  from  the  occupiers 
of  all  dwelling-houses  according  to  rental,  and 
the  other  called  a  public  water-rate,  leviable  on 
the  full  value  of  all  premises  whatever,  including 
shops  and  works  as  well  as  dwelling-houses. 
These  two  rates  are  compulsory,  and  fall  to  be 
paid  whether  the  occupiers  of  dwelling-houses  or 
the  owners  of  property  use  the  water  or  not. 
But  beyond  this  district  of  compulsory  supply 
and  assessment  the  powers  and  duties  of  the 
Commissioners  are  different.  The  inhabitants 
of  the  Bnbnrbs  of  Olasgow  beyond  the  limits 
of  compulsory  supply  are  not  bound  to  pay 
any  rates  unless  they  choose  to  have  a  supply 
of  water,  but  if  they  choose  to  have  it, 
the  Commissioners  are  then  entitled    to    levy 


a  separate  rate  on  them.  The  Commissioners 
also  under  authority  of  their  Act  supply  water 
by  measnrei  or  in  terms  of  special  agreement  to 
persons  requiring  water  for  manufacturing  or 
other  trading  purposes,  either  within  or  without 
the  limits  of  compulsory  supply.  The  rates  must 
be  so  regulated  n»  to  afford  a  sum  annually  suffi- 
cient along  with  the  amount  received  for  water 
supplied  to  traders  to  cover  the  whole  expenses 
of  the  year,  including  annuities,  interest  of 
mortgages,  debt,  and  one  per  cent,  on  the 
amount  of  the  money  borrowed  to  be  set  apart 
to  form  a  sinking  fund  for  redemption  of  the 
annuities  and  mortgages. 

Whatever  surplus  arises  after  providing  for 
those  purposes  is  to  be  carried  into  the  next  year's 
account,  and  applied  to  the  reduction  of  the  com- 
pulsory rates  for  the  next  year.  In  the  previous 
appeal  it  was  stated  as  matter  of  fact  that  the 
amount  paid  into  the  sinking  fund  for  the  year 
then  in  question,  and  the  surplus  carried  forward 
to  next  year's  account  to  be  applied  in  reduction 
of  the  compulsory  rates  amounted  together  to 
£17,032,  15s.,  but  without  distinguishing  in  any 
way  from  what  sonroes  of  revenue  this  surplus 
arose.  Income-tax  was  charged  on  this  sum  as 
being  of  the  nature  of  profits  or  gains  nnder 
Schedule  D,  But  the  Court  were  of  opinion  that 
if  the  surplus  was  derived  from  the  amount  of 
rates  levied  within  the  limits  of  compulsory  supply 
it  could  not  be  considered  as  profits  or  gains  of 
an  undertaking.  We  were  all  of  opinion  that 
within  the  limits  of  compulsory  supply  the  con- 
cern or  undertaking  as  defined  by  tiie  local  Act 
was  of  this  nature,  that  the  citizens  of  Olasgow 
undertook  to  assess  themselves  for  accomplishing 
the  important  public  purpose  of  supplying  the 
city  (being  the  limits  of  compulsory  supply)  with 
a  good  supply  of  pure  water;  that  in  doing  so 
they  bad  and  could  have  no  view  of  mi&ing 
profit,  for  that  wbuld  have  been  equivalent  to 
paying  out  of  one  pocket  and  into  another  pocket 
of  the  same  individual  or  class ;  that  they  paid 
these  assessments  for  no  other  purpose  than  that 
of  obtaining  the  particular  contemplated  benefit, 
and  when  that  benefit  is  fully  attained  and 
secured  for  the  future,  the  assessment  and  the 
authority  to  levy  it  comes  to  an  end.  I  have 
reconsidered  that  judgment,  and  have  not  seen 
any  reason  to  doubt  its  soundness. 

While  entertaining  these  views,  we  could  not 
sustain  the  charge  under  Schedule  D  on  the  sum 
of  £1 7,032,  15s. ,  but  we  distinctly  intimated  that  if 
the  Inland  itevenue  authorities  had  discriminated 
between  the  revenue  derived  from  rates  within  the 
limits  of  compulsory  supply  and  the  other  reve- 
nues of  the  Commissioners  a  different  question 
would  have  arisen,  viz.,  whether  the  surplus,  if 
any,  arising  from  carrying  on  a  traffic  in  water 
might  not  be  chargeable  vrith  income-tax  as 
profits  and  gains. 

There  is  no  proposal  on  the  part  of  the  Inland 
Bevenue  to  challenge  the  previous  judgment  of 
the  Court,  but  income-tax  has  now  been  charged 
under  Schedule  D  on  a  sum  of  £15,081,  which 
admittedly  represents  the  surplus  revenues  de- 
rived from  the  supply  of  water  outside  the  limits 
of  compulsory  supply,  and  from  the  supply  of 
water  within  those  limits  for  purposes  of  trade, 
manufacture,  &o.,  excluding  the  estimated  pro- 
portion of  surplus  revenue  arising  from  the  do- 
mestic rate  and  public  rate  levied  within  the  limits 
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of  oompnlsory  supply.  There  is  thns  drawn  a  clear 
distinotion  between  revenue  derived  from  the 
compulsory  rates  levied  within  the  municipal 
boundaries,  and  that  derived  from  the  sale  of 
water  for  trading  purposes  and  from  non-com- 
pulsory rates  levied  from  persons  and  properties 
beyond  these  boundaries.  To  the  former  kind 
of  revenue  oar  former  judgment  is  of  course  di- 
rectly applicable,  hut  to  the  latter  in  my  opinion 
it  is  not. 

In  so  far  as  the  Commissioners  sell  water  either 
by  measure  or  for  a  consideration  fixed  by  special 
agreement  or  in  return  for  a  non-compulsory 
rate  as  the  price  of  the  water,  they  are  in  every 
sense  of  the  term  trading  or  trafBcking  in  water, 
and  their  surplus  revenue  thus  derived  is  profit 
or  gain  resulting  from  this  trade  within  the 
meaning  of  Schedule  D.  The  circumstance  that 
these  profits  enure  to  the  benefit  of  the  citizens 
of  Glasgow  within  the  municipal  boundaries  does 
not  affect  the  question,  because  that  only  shows 
that,  the  citizens  of  Glasgow  are  through  their 
representatives  the  Water  Oommissioners  carry- 
ing on  outside  the  limits  of  compulsory  supply 
the  trade  of  water  merchants  and  deriving  profits 
therefrom. 

It  is,  I  think,  impossible  to  distinguish  this  case 
from  The  Attorn^-QeneraX  v.  SooW  (28  Law 
Times,  302),  and  Tha  Attorney-General  r.  Black, 
decided  in  the  English  Ckjort  of  Exchequer, 
which  though  not  binding  upon  us  as  authori- 
ties seem  to  me  to  rest  on  sound  legal  prin- 
ciples, and  on  a  just  construction  of  Schedule  D 
of  the  Income  Tax  Acts.  And  the  principle  and 
rule  of  construction  are  confirmed  by  the  more 
recent  case  of  The  Mertey  .Doekx  and  Harbour 
Boards.  XtKMU,  which  as  a  judgment  of  the  House 
of  Lords  on  the  construction  and  effect  of  a 
British  statute,  though  pronounced  in  an  English 
appeal,  is  of  binding  authority  here.  I  am  there- 
fore for  reversing  the  order  o^the  Commissioners 
and  sustaining  the  assessment,  and  that  is  the 
opinion  of  the  Court. 

The  Gonrt  reversed  the  judgment  of  the  Com- 
missioners and  sustained  the  assessment. 

Counsel  for  the  Inland  Bevenne— 8ol.-G«n. 
Bobertson  —  Lorimer.  Agents  —  David  Crole, 
Solicitor  for  Inland  Bevenue. 

Counsel  for  Glasgow  Water  Commissioners — 
D.-F.  Balfour,  Q.C.— Ure.  Agents— Campbell  & 
Smith,  S.S.C. 


Wednesday,  January  13. 
SECOND    DIVISION. 

KTD  AND  OTHERS,  PET1TI0KER8. 

BUeetUm  Imw— Parliamentary  Eleelwn— Return- 
ing Offleer's  Evpemee — Corrupt  Praetiee»  Act 
1883  (46  and  47  Viet.  cap.  Bl). 

Petition  by  election  agent  for  authority  to 
pay  accounts  of  retumiog  officer  at  an  elec- 
tion, which  were  admittedly  due,  but  had  not 
been  sent  in  within  fourteen  days  after  the 
poll  was  declared,  granted  de  piano. 
The  Act  46  and  47  Vict.  cap.  r>l,  sec.  29,  snb-seo. 
2,  provides— "  Every  claim  against  a  candidate 


at  an  election,  or  his  election  agent,  in  respect  of 
any  expenses  incurred  on  account  of  or  in  respect 
of  the  conduct  or  management  of  such  election, 
which  is  not  sent  in  to  the  election  agent  within 
the  time  limited  by  this  Act,  shall  be  barred,  and 
shall  not  be  paid,  and,  subject  to  such  exception 
as  may  be  allowed  in  pnrsuance  of  this  Act,  an 
election  agent  who  pays  a  claim  in  contravention 
of  this  enactment  shall  be  guilty  of  an  illegal 
practice."  And  sub-section  3  provides — "Except 
as  by  this  Act  permitted,  the  time  limited  by 
this  Act  for  sending  in  claims  shall  be  fonrteea 
days  after  the  day  on  which  the  candidates 
returned  are  declared  elected." 

Sec.  29,  sub-sec.  9,  provides— "On  cause  shown 
to  the  satisfaction  of  the  High  Court  [in  Scotland 
the  Court  of  Session  is  one  of  its  divisions],  such 
Court,  on  application  by  the  claimant,  or  by  the  can- 
didate  or  his  election  agent,  may  by  order  give 
leave  for  the  payment  by  a  candidate  or  hia 
election  agent  of  a  disputed  claim,  or  of  a  daim 
for  any  such  expenses  as  aforesaid,  although  sent 
in  after  the  time  in  this  section  mentioned  for 
sending  in  claims,  or  although  the  same  was 
sent  in  to  the  candidate  and  not  to  the  election 
agent" 

This  petition  was  presented  by  John  Proctor 
Kyd,  solicitor,  Dundee,  and  others,  being  Uie 
election  agents  for  the  several  candidates  at  the 
parliamentary  elections  for  the  burgh  of  Dundee, 
Montrose  distriot  of  burghs,  end  the  oonnty  of 
Forfar,  which  took  place  respectively  on  the  26tfa 
and  28th  November  and  2d  December  1885.  All 
the  candidates  lodged  sums  of  money  with  the 
returning  officer  in  security  of  the  election  ex- 
penses in  terms  of  the  Act  41  and  42  Vict.  cap. 
41,  sec.  3.  The  returning  officers'  expenses  were 
made  up  by  the  Sheriff-Clerk,  but  were  not  sent 
in  until  after  fourteen  days  from  the  respec- 
tive dates  of  the  declaration  of  the  poU.  It  was 
considered  that  they  would  be  timeonsly  sent  in 
if  lodged  with  the  agents  within  twenty -one  days 
of  the  said  respective  dates. 

In  these  circumstances  the  election  agents  pre- 
sented this  petition  to  the  Second  Division  of  the 
Court  of  Session.  The  petitioners  stated  that  they 
were  satisfied  with  the  accuracy  of  the  aooonnta,  a 
statement  of  which  was  given  in  the  petition, 
and  that  they  were  justly  due  and  ought  to  be 
paid,  but  stated  that  as  the  conditions  of  the  Act 
had  not  been  fulfilled,  they  did  not  consider  it 
safe  to  pay  the  accounts  without  the  sanction  of 
the  Court  They  therefore  prayed  the  Court  to 
dispense  with  the  reading  in  the  minute-book 
and  publication  on  the  oralis,  and  pronounce  an 
order  giving  leave  for  the  payment  by  petitioners 
as  election  agents  of  the  sums  f  onnd  due  by  each 
to  the  returning  officer. 

•  The  Court  issued  the  following  order — "Grant 
leave  for  payment  by  the  petitioners  in  terms  of 
the  prayer  of  the  petition  of  the  several  sums 
therein  specified ;  dispense  with  the  reading  of 
the  petition  in  the  minute-book  and  with  the 
intimation  thereof  on  the  walls,  and  decern." 

Counsel  for  Petitioners — ^Dickson.  Agents — 
Millar,  Bobson,  &  Innes,  8.S.C 
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Wednesday,  January  13. 

FIRST    DIVISION. 

[Iiord  Fraaer,  Ordinary. 

enolish's  coasting  and  shipping  com- 
pany (limited)  v.  the  BRITISH  FIN- 
ANCE COMPANY  (limited). 

Proee$$—Bxpen$e*—Seeurit}/  for  Experuei — Com- 
pattie*  Act  1862  (26  attd  26  Viet.  cap.  89),  «««. 
ei—JxidgmeiU*  Bxtentum  Act  1868  (31  attd  32 
Viet.  cap.  64). 

In  an  English  snit  for  debt,  both  the 
parties  to  wUch  were  resident  in  England, 
the  phuntiffs  obtained  a  jadgment  against 
the  defendants.    They  then  registered  this 
jadgment  in  the  Books  of  Ckioncil  and  Ses- 
sion under  the  iTadgments  Extension  Act 
1868,  and  proceeded  to  arrest  a  vessel  in 
wbiob  the  defendants  bad  a  beneficial  inter- 
est, and  which  was  at  a  Scottish  port.     The 
defendants  raised  an  action  in  the  Ooort  of 
Session  concluding    for    reduction  of    the 
extract  registered  certificate  of  jadgment, 
and  also  for  damages.    Held  that  in  so  far  as 
regarded  the  redaotiTe  conclusions  the  par- 
saers  were  entitled  to  proceed  without  finding 
security  for  costs,  and  that  section  69  of  the 
Companies  Act  1862  was  not  applicable,  in 
respeot  the  pursuers,  though  nominally  pnr- 
inerB,  were  not  truly  in  petitorid. 
On  4th  KoTember  1884  the  British  Finance  Com- 
pany (limited)  obtained  a  judgment  in  defonlt 
against  English's  Coasting  and  Shipping  Com- 
pany (Limited)  for  a  sum  of  £69,  2a.  for  alleged 
debt,  with  £6,  148.  for  costs — making  togettier 
£74,  168. — in  an  action  raised  in  the  High  Court 
of  Justice,   Queen's  Bench  Bivision,  Liverpool 
District  Registry.     Both  these  oompanies  were 
registered  imder  the  Companies  Acts,  and  had 
their  registered  offices  in  Liverpool,  or  elsewhere 
forth  of  Scotland. 

On  16th  November  1884  the  British  Fin- 
ance Company  registered  this  judgment  in  the 
Books  of  Council  and  Session  under  the  Judg- 
ments Extension  Act  1868.  They  then  obtained 
the  oononrrenoe  and  authority  of  the  Lord  Ordi- 
nary on  the  Bills  for  patting  the  warrant  of 
arrestment  contained  in  the  extract  registered 
certificate  of  judgment  into  execution,  and  caused 
the  vessel  "Magdala,"  of  Bristol,  in  which  Eng- 
lish's Coasting  and  Shipping  Company  had  a 
beneficial  interest,  and  which  was  at  Orange- 
month,  to  be  arrested  and  dismantled,  with  the 
remit,  as  was  averred  in  this  action,  that  she  lost 
the  benefit  of  a  charter  she  was  then  under  to 
proceed  to  Demerara. 

English's  Coasting  and  Shipping  Company 
(limited)  then  raised  this  action  against  the 
British  Finance  Company  (Limited),  conclud- 
ing for  reduction  of  the  "extract  registered 
eertifieate  of  judgment  and  warrant  of  the  Lords 
of  Council  and  Session  .thereon,  dated  the  lOtii 
day  of  November  1884,  at  the  instance  of  the 
■aid  defenders  against  die  said  pursuers,  having 
oonoorrenoe  and  authority  by  Lord  Kinnear, 
Ordinary  officiating  on  the  Bills,  thereon,  for 
putting  the  warrant  of  arrestment  contained  in 
■aid  extract  into  all  due  and  legal  execution  in  so 
vol..  TTtn, 


far  as  regards  maritime  subjects,  dated  the  16th 
day  of  November  1 884, "  with  all  that  had  followed 
thereon,  and  also  condoding  for  £26*  of  dam- 


The  pursuers  pleaded — "  (1)  The  said  registra- 
tion in  the  Books  of  Council  and  Session  at  Edin- 
burgh of  said  judgment,  and  the  arrestment  and 
whole  proceedings  thereon,  being  incompetent, 
wrongous,  and  iUegal,  the  pnrguers  are  entitled 
to  decree  of  reduction  as  craved." 

The  defenders  averred  that  there  were  only 
four  shareholders  in  the  pursuers'  company,  and 
pleaded,  iriter  aiia — "(1)  The  pursuers  have  no 
title  to  sue,  in  respect  that  they  are  not  a  com- 
pany in  the  sense  of  the  Companies  Acts.  (2) 
The  defenders  are  not  subject  to  the  jurisdiction 
of  the  Courts  of  Scotland.  (8)  The  pursuers 
having  no  assets  sufficient  to  pay  the  costs  of 
the  present  action,  are  bound  to  find  caution 
for  the  expenses  of  process ;  or  the  liquidator, 
if  appointed,  is  bound  to  sist  himself  pursuer." 

The  Lord  Ordinary  (Frabsb)  on  16th  October 
1886  appointed  the  pursuers  to  find  caution  for 
expenses  within  fourteen  days,  and  on  7th 
November  following,  in  respeot  the  pursuers  had 
failed  to  find  caution  for  expenses,  dismissed  the 
action. 

The  pursuers  reclaimed. 

After  hearing  counsel,  the  Court  on  19th 
December  1886  appointed  the  pursuers  to  put  in 
a  minute  specifying  the  amount  and  description 
of  the  assets  of  the  company.  In  obedience  to 
this  order  the  pursuers  lodged  a  minute,  stating 
that  the  assets  of  the  company  amounted  to 
£639,  Os.  Id.,  which  chiefly  consisted  of  rever- 
sionary rights  in  two  ships,  of  which  the  "Mag- 
dala" was  one,  and  upon  both  of  which  there  were 
mortgages. 

The  pursuers  argued— The  assets  of  the  com- 
pany, as  stated  in  the  minute,  were  sufficient 
to  enable  them  to  pay  the  expenses.  But  fur- 
ther, section  69  of  the  Companies  Act  1862 
[which  provides  that  where  any  limited  company 
is  plaintiff  or  pursuer  in  any  action,  any  judge 
having  jurisdiption  may,  if  it  appears  by  credible 
testimony  that  there  is  reason  to  believe  that  if 
the  defendant  be  successful  in  his  defence  the 
assets  of  the  company  will  be  insufficient  to  pay 
his  costs,  require  sufficient  security  to  be  given 
for  such  costs,  and  may  stay  all  proceedings 
until  such  security  is  given]  was  not  applic- 
able, because  the  pursuers  here  were  not 
truly  in  petitorio.  The  grounds  of  reduction 
were  that  the  decree  was  not  registrable  ander  the 
Judgments  Extension  Act  1868,  as  the  Court 
which  pronounced  jadgment  was  not  one  of  the 
Courts  mentioned  in  that  Act ;  and  farther,  be- 
cause the  pursuers  were  not  subject  to  the  juris- 
diction of  the  Scottish  Courts.  They  ought  to 
be  in  as  favourable  a  position  as  the  suspenders 
of  a  decree  in  absence,  and  should  not  be  found 
liable  to  find  caution  for  expenses  on  the  general 
rule  that  defenders  were  not  so  liable — Stephen  y. 
Skinner,  Hay  81,  1860,  22  D.  1122  ;  Accidental 
and  Marine  Inewranee  Gompany  v.  Mercati, 
L.B.,  8  Eq.  200;  Buckley,  p.  170.  Moreover, 
this  company  was  not  a  limited  company  within 
the  meaning  of  section  69,  as  there  were  only 
four  shareholders.  The  Lord  Ordinary  should 
have  "  st«yed  proceedings, "  and  not  dismissed  the 
action. 
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The  defenders  replied — The  only  qnestion  was, 
whether  the  Lord  Ordinary  had  exercised  pro- 
perly the  discretion  given  him  by  section  69  of 
the  statute.  There  was  here  an  affldayit  that  the 
porgaers  were  unable  to  pay  the  expenses.  Even 
gapposing  that  the  pursuers  had  the  reversionary 
rights  stated  in  their  minute,  those  were  not  the 
kind  of  assets  that  would  form  a  good  answer  to 
this  demand — Lydneyand  Wigpoollron  Ore  Com- 
pany v.  Bird,  23  Ch.  D.  358 ;  Laihoe  Mining 
C<nnpany  v.  Fergvton,  Ij.E.,  2  Eq.  371.  The 
summons  here  contained  not  only  rednctiye  con- 
clusions, but  also  a  conclusion  for  damages. 
According  to  the  English  practice,  the  order  pro- 
noxuoed  upon  the  defendant  was  to  find  security 
for  oosts,  and  failing  his  doing  so  the  action  was 
to  stand  dismissed — Moscow  Gas  Company  v.  In- 
temalional  FHnaneial  Society,  L.B.,  7  Chan. 
225,  per  Jessel ;  Daniel's  Chan.  Practice,  1954  ; 
La  Orange  v.  M' Andrew,  i  Q.B.D.  210.  The 
pursuers  here  were  a  limited  company,  and  the 
Court  would  not  go  into  the  question  of  the 
number  of  shareholders. 

At  advising — 

LoBD  Pbssisent — In  this  case  the  Ijord  Ordi- 
nary on  16th  October  1886  appointed  the  porsoer 
to  find  caution  for  expenses  within  fourteen  days, 
and  the  pursuer  having  failed  to  obey  that  order 
the  Lord  Ordinary  pronounced  another  inter- 
locutor on  the  7th  of  November  following,  by 
which,  in  respect  the  pursuers  had  failed  to 
find  caution  for  expenses,  he  dismissed  the 
action. 

I  understand  the  ground  of  the  Lord  Ordinary's 
judgment  to  be,  that  he  thought  the  pursuers  were 
bound  to  find  caution  under  the  provisions  of 
section  69  of  the  Companies  Act  1862,  which 
provides  that  "where  a  limited  company  is 
plaintiff  or  pursuer  in  any  action,  suit,  or  other 
legal  proceeding,  any  judge  having  jurisdiction 
in  the  matter  may,  if  it  appears  by  any  credible 
testimony  that  there  is  reason  to  believe  that  if 
the  defendant  be  successful  in  his  defence  the 
assets  of  the  company  will  be  insufficient  to  pay 
his  costs,  require  sufficient  security  to  be  given 
for  such  costs,  and  may  stay  all  proceedings  until 
such  security  is  given. " 

The  section  is  applicable  only  to  the  plaintiff 
or  pursuer  in  any  action,  &o.,  and  that  that 
plainly  means  the  party  who  is  truly  in  peiUorio 
is  demonstrated  by  the  remedy  which  is  provided 
in  the  event  of  security  not  being  found,  namely, 
that  the  Judge  may  stay  the  proceedings  until 
security  is  given. 

The  question  here  is,  whether  the  pursuers  of 
this  reduction  are  pursuers  within  the  meaning 
of  section  69,  and  in  order  to  determine  that  it 
is  necessary  to  advert  shortly  to  the  history  of 
the  case. 

The  parties  on  both  sides  are  English,  and  have 
no  connection  with  Scotland,  and  there  was  there- 
fore no  foundation  for  jurisdiction,  at  least  before 
the  commencement  of  these  proceedings.  On 
4th  November  1884  the  defenders  obtained  a 
judgment  in  default  against  the  pursuers  for  a 
gum  of  £69,  28.,  with  £5,  14s.  for  costs,  making 
up  the  sum  of  £74,  168.  This  decree  was  ob- 
tained in  an  action  which  seems  to  have  been  tried 
in  the  Queen's  Bench  Division  of  the  High  Court 
of  Justice,  Liverpool  District  Begistry.  I  do  not 
pretend  to  know  what  that  means,  but  I  suppose 


it  forms  some  part  of  the  Queen's  Bench  Divi- 
sion as  now  constituted.  This  decree  was  regis- 
tered here  by  the  defenders  under  the  Judgments 
Extension  Act  1868,  and  upon  that  a  warrant  was 
obtained  for  arresting  and  dismantling  a  ship  in 
which  the  pursuers  had  an  interest,  and  whioh 
was  lying  at  Qrangemouth. 

The  objection  is  taken  that  this  was  an  abuse 
and  a  misapplication  of  the  Judgments  Exten- 
sion Act,  It  is  said,  in  the  first  place,  that  this 
decree  could  not  be  registered  because  it  was  not 
pronounced  by  a  Court  which  is  mentioned  in 
the  statute.  la  the  second  place,  it  is  said  that 
the  object  of  registering  a  decree  is  to  put  it  into 
execution  against  persons  resident  in  Scotland, 
and  subject  to  the  jurisdiction  of  the  Boottish 
Courts.  And,  in  the  third  place,  it  is  said  that 
there  could  be  no  opportunity  of  suspending 
because  there  was  no  charge,  and  indeed  oould 
be  no  charge,  because  the  pursuers  of  the  re- 
duction are  not  in  Scotland,  and  could  not  there- 
fore be  charged  upon  that  registered  decree. 
In  point  of  fact  diligence  was  done  against 
the  ship,  and  she  was  arrested  and  dismantled. 
It  was  necessary  in  challenging  these  pro- 
ceedings to  raise  an  action  of  reduction,  be- 
cause suspension  was  not  applicable.  In  these 
circumstances  I  do  not  think  that  this  rednotiom 
is  an  action  in  which  the  nominal  pursuers  are 
really  tn  petiiorio,  for  I  think  that  they  are  really 
defending  themselves  from  active  diligence 
which  is  being  done  by  the  defenders.  There- 
fore I  am  of  opinion  that  section  69  is  not  applio- 
able  in  so  far  as  regards  the  conclusions  for 
reduction. 

The  conclusion  for  damages,  if  it  is  ever 
reached,  will  stand  in  a  very  different  position, 
and  it  will  be  quite  open  for  the  defenders  to 
move  the  Lord  Ordinary  to  ordain  the  pursuers 
to  find  security  for  costs  in  regard  to  it,  for  then 
the  reclaimers  will  truly  be  in  petitorio. 

I  am  therefore  for  altering  the  Lord  Ordinary's 
interlocutor  and  allowing  the  case  to  prooeed,  so 
far  as  regards  the  reductive  conclusion,  without 
any  security  for  costs  being  found  by  the  pur- 
suers. 

As  regards  the  expenses  of  the  reolaiming- 
note,  I  think  they  should  be  reserved. 

liOBDs  MuBX,  Sband,  and  Adam  concurred. 

The  Court  recalled  the  Lord  Ordinary's  inter- 
locutors of  7th  November  and  also  of  16th 
October  1886,  and  found  that  the  pursuera  were 
entitled  to  prooeed  with  the  action  in  so  far  as 
regarded  the  reductive  conclusions,  without  find- 
ing caution  for  expenses,  and.  reserved  the  ques- 
tion of  expenses. 

Counsel  for  Pursuers  (Beclaimers) —  Watt. 
Agent — Alexander  Clark,  S.8.C. 

Counsel  for  Defenders  (Bespondents) — Darling. 
Agent— Thomas  D^leish,  B.S.O. 
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Thunday,  January  14. 

SECOND    DIVISION. 

[Sheriff  Substitute  of 
Lanarkshire. 

THE  8TRUTHERS  PATENT  DIAMOND  HOCK 
PULVERISER  COMPANY,  LIMITED,  AND 
LIQUIDATOR  V.  THE  CLYDESDALE 
BANK,  LIMITED. 

Saitk—  Coniraet  between  Banker  and  Depotitor — 
Autkority  to  Pay. 

A.  J.  S.  opened  a  current  account  \rith  a 
bank  in  name  of  the  "S.  Co.,"  of  which  he 
was  a  promoter,  but  which  was  not  yet  formed 
or  registered,  handing  them  an  extract  from 
a  minute  of  meeting  of  the  promoters  stating 
that  cheques  were  to  be  drawn  by  him  (S.)  and 
by  W.  Xi.  Q.  as  secretary.    Tbe  company  was 
thereafter  registered,  and  both  before  and 
after  registration  the  account  was  so  operated 
upon.     The  company  having  gone  into  liqui- 
dation, the  liquidator  refused  to  give  credit 
to  the  bank  for  the  payments  out  of  the 
aocount  on  these  signatures,  on  the  ground 
that  A.  J.  S.  and  W.  L.  O.  had  no  authority 
from  the  company  so  to  draw  money.     Helcl 
that  the  money  had  been  paid  into  the  bank 
on  a  contract  that  it  was  to  be  drawn  out  in 
a  certain  way,  and  that  the  payments  having 
been  made  in  that  way,  the  bank  was  not 
liable  to  pay  the  money  again  to  tbe  liqui- 
dator. 
This  was  an  action  by  The  Strutheis  Patent 
Diamond  Bock  Pulveriser  Company,  Limited, 
and    James    Charles    Park,   liquidator    thereof, 
against  the  Clydesdale  Bank,  for  decree  against 
the  bank  for  £1165,  Sa.    9d.  (with   interest  at 
five  per  cent,  from  the  27th  December  1884),  as 
being  money  of  the  company  paid  away  by  the 
bank  without  sufficient  authority,  and  for  which 
therefore  they  had  no  sufficient  discharge. 

The  pursuers'  allegation  was  that  the  company 
kept  an  aocount  with  the  bank  into  which  £1153, 
13a.  9d.  was  paid  from  time  to  time,  and  that 
the  payments  out  of  the  account  founded  on  in 
defence  were  not  authorised  by  or  binding  on 
pursnerB. 

The  defenders  denied  liability  on  the  grounds 
fally  stated  infra. 

It  appeared  that  on  9th  October  1883  A.  3. 
Strathera  opened  an  account  with  the  defenders 
in  name  of  the  "  Struthers  Patent  Diamond  Book 
Palverising  Company,  Limited. "  The  purpose  of 
this  company,  which  was  then  only  projected,  and 
not  incorporated,  was  to  send  out  machines  to  South 
Africa  for  the  purpose  of  crushing  tbe  diamond- 
iferons  rook  there,  as  in  the  course  of  breaking 
it  by  the  ordinary  method  there  was  a  great  deal  of 
theft  by  the  workers.  The  profit  to  the  com- 
pany was  to  be  got  from  the  money  paid  for  the 
hire  of  machines  made  under  Struthers'  patent. 
Stnthers  had  previously  attempted  to  start  a 
oompaay  in  London  for  the  same  purpose,  bnt 
had  failed  to  do  so.  He  raised  some  funds  there, 
however,  for  the  purpose,  and  some  in  Glasgow. 
The  flist  money  paid  into  the  Clydesdale  Bank 
cm  this  aooonnt  was  a  cheque  for  £76,  8s.,  dated 
3d  September  1883,  on  the  "Capital  and  Coun- 


ties Bonk,  Limited,"  London  drawn  by  A.  J. 
Stmtbers  and  D.  Cowan,  on  account  of  the 
"Struthers  Patent  Diamond  Bock  Pulverising 
Company,  Limited. "  Cowan  was  one  of  the  pro- 
posed directors  of  the  company  which  Struthers 
tried  to  float  in  London.  This  cheque  was  sent 
for  collection,  but  was  returned  to  the  Clydesdale 
Bank  with  the  words  "authority  Incomplete" 
across  it.  Strathers'  attention  was  drawn  to 
this,  and  he  procured  another  signature  to  the 
cheque,  "Peter  Stewart."  Mr  Stewart  was  a 
merchant  in  Olasgow,  and  was  another  of  the 
proposed  directors  of  the  proposed  London  com- 
pany. He  had  nothing  to  do  with  the  Glasgow 
company.     The  cheque  was  then  paid. 

A  few  days  after  opening  the  account,  viz., 
on  13th  October,  Strathers  handed  to  the  bank 
this  letter  bearing  to  be  stamped  with  a  stamp  of 
the  Struthers  Diamond  Bock  Pulverising  Com- 
pany— "We  have  pleasure  in  handing  you  extract 
from  the  minutes  of  meeting  of  Tuesday,-  9th 
October. 

"  •  It  was  resolved  that  the  following  gentle- 
men constitute  the  board  of  directors  in  Olatgou), 
viz.:— 'A.  J.  Struthers,  28  Norfolk  StreetTLon- 
don,  and  5  Oswald  Street)  Glasgow. 
[Here  fdUovied  certain  other  names.] 
" '  2d,  To  send  out  allotment  letters  to  the 
various  shareholders  in  Scotland. 

'"Sd,  To  entiUe  A.  J.  Struthers  and  W.  L. 
Gardner  to  sign  all  cheques  and  receipts  for  and 
on  behoof  of  the  Coy.' 

"  All  cheques  signed  by  the  undemoted. 
"A.  J.  Stbttthebb, 
"W.  L.  Gakdhbb,  Secretary. 
' '  A  true  extract  A.J.S. 

"A.  J.  Struthers,  Ofiairman." 
After  the  bank  received  the  letter  above  qnoted 
money  was  paid  in  from  time  to  time  by  W.  L. 
Gardner  as  secretary,  and  drawn  out  from  time 
to  time  on  cheques  signed  by  Struthers  as 
managmg  director,  and  W.  L.  Gardner  as 
secretary.  Cheques  paid  in  were  indorsed  by 
W.  L.  Gardner,  secretary,  and  A.  J.  Struthers." 
A  minute  book  of  the  company  was  kept,  and 
under  date  9th  October  1883  was  a  minute  which 
bore  that  Struthers  and  certain  other  gentlemen 
were  appointed  directors  of  the  company,  that  it 
had  been  agreed  that  allotment  letters  should  be 
sent  out  to  the  various  shareholders,  and  that 
A.  J.  Struthers  and  W.  L.  Giurdner  were  autho- 
rised to  sign  all  cheques  and  receipts  for  and  on 
behoof  of  the  company. 

On  4th  December  1883  the  company  was 
registered  under  the  Companies  Act  1862  to  1880 
as  tbe  Struthers  Patent  Diamond  Bock  Pulveriser 
Company,  Limited.  No  notice  of  the  registration 
was  given  to  the  bank.  At  that  time  about  £437 
had  been  paid  in  and  about  £316  drawn  out. 
The  articles  of  association  provided  that  cheques 
should  be  signed  by  two  directors,  and  counter- 
signed by  the  secretary,  or  other  officer  appointed 
for  that  purpose. 

After  registration  operations  on  the  account 
continued  to  be  dealt  with  in  the  same  way  as 
before  it.  In  October  1884  a  communication 
bearing  to  be  a  note  of  what  passed  at  a  meeting 
of  directors  was  sent  to  the  bank.  It  bore  that 
the  managing  director  (Struthers)  was  given 
power  on  behalf  of  the  company  to  sign  all 
cheques  on  BngHsh  and  Scotch  b«nkB.      After 
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that  at  least  one  oheqae  was  bononred  which 
was  signed  by  Stnithen  alone.  There  were  no 
minates  after  registration. 

In  NoTember  1884  it  was  determined  that  the 
company  should  be  wonnd  up  Tolnntarily, 
and  that  James  Charles  Park,  aoconntant,  shonld 
be  appointed  liqnidator.  This  was  agreed  to  at 
an  extraordinary  general  meeting  of  the  company 
on  4th  December  1884.  At  this  time  all  the 
£1168,  18s.  9d.,  which  had  from  time  to  time 
been  paid  in  on  the  company's  acconnt  in  the 
Clydeadale  Bank  had  been  drawn  ont  on  oheqnes 
signed  by  Stmthers  and  Gardner  except  £1, 
198.  8d. 

The  liqnidator  applied  to  the  bank  for  pay- 
ment of  the  £1153,  18s.  9d.,  as  money  of  the 
company  paid  into  their  acooont,  and  for  which 
there  was  no  proper  discharge.  This  was  refnsed, 
and  this  action  was  then  brought. 

The  case  stated  by  the  defenders  is  contained 
in  the  following  statement  from  their  defences — 
"In  October  1883  A.  3.  Stmthers  opened  an 
account  with  the  defenders'  head  office  in  Olas- 
gowin  name  of  'Stmthers' Patent  Diamond  Book 
Fnlverising  Company,  Limited,'  into  which  he 
and  W.  li.  Gardner  paid  from  time  to  time  snms 
amoanting  in  eumuio  to  £1163,  ISs.  9d.,  and 
upon  which  he,  in  conjnnotion  with  W.  L.  Gard- 
ner, operated  from  time  to  time  till  29th  October 
1884,  when  there  remained  a  balance  at  the  credit 
of  said  Boconnt  of  £1,  19s.  3d.  The  ptusners' 
company  neyer  opened  an  accoont  with  the  de- 
fenders. The  promoters  of  the  company  knew, 
or  onght  to  have  known,  of  the  circnmstances 
above  stated,  and  by  their  actings  led  the  de- 
fenders to  believe  that  the  said  A.  J.  Stmthers 
and  W.  L.  Gardner  had  power  to  open  an  ac- 
count and  to  operate  npon  it  as  they  did.  The 
money  drawn  ont  of  the  accoont  was  applied  for 
the  purposes  of  the  pursuers'  company. " 

Stmthers  and  W.  L.  Gardner  had  both  died 
before  the  action  was  raised. 

A  proof  was  led.  It  appeared  that,  in  point 
of  fact,  no  directors  were  appointed  after  regis- 
tration, that  the  persons  proposed  as  directors 
before  incorporation  continued  to  ^e  so  styled, 
bat  that  the  affairs  of  the  company  had  been 
left  almost  altogether  to  Stmthers. 

The  Sheriff-Substitute  (Ebskinx  MxntBA.T)  found 
that  the  payments  in  question  were  made  through 
negligence  on  the  defenders'  part,  but  that  there 
was  contributory  negligence  on  the  company's 
part,  and  assoilzied  the  bank. 

"  Note. —  .  .  .  The  liqnidator  now  sues  the 
bank  for  repayment  of  edl  the  money  paid  away 
by  them,  on  the  ground  that  they  did  so  without 
proper  authority,  and  are  liable  to  refund. 

"  Now  there  can  be  no  doubt  that  technically, 
and  even  more  than  technically,  the  defenders 
were  in  fault  subsequently  to  the  registration  of 
the  company  in  paying  away  money  on  cheques 
which  were  not  signed  in  the  mode  provided  in 
the  articles  of  association.  See  Mahonty,  7  L.B. 
(H.  of  L.)  869,  and  HeiUm,  4  K.  830.  The 
defenders  were  bound  to  examine  these  articles 
of  association  and  see  for  themselves  what  the 
articles  required.  If  everything  was  ex  faeie 
conform  to  the  articles,  they  were  safe,  even 
thongh  in  reality  meetings  were  never  held, 
directors  never  properly  appointed,  or  notices 
never  given.  But  where  a  thing  was  clearly  in 
the  teeth  of  the  articles  they  were  not  justified 


in  paying.  As  to  the  time  previous  to  registra- 
tion, as  the  rules  of  joint  stock-companies  cotdd 
not  apply,  it  was  more  like  the  case  of  paitiea 
using  a  fancy  firm,  and  payment  by  the  bank  to 
the  parties  who  lodged  the  money  and  used  the 
name  was  justifiable.  If,  therefore,  there  was  no 
more  in  the  case,  decree  would  have  fallen  to  be 
pronounced  for  the  sums  paid  out  since  the 
registration. 

•■But  the  Sheriff-Substitute  is  of  opinion  thai 
the  shareholders  who  are  represented  by  the  pur- 
suer were    guilty  of    contributory   negligence. 
Their  negligence  was  quite  as  great  if  not  far 
greater  than  that  of  the  bank,  and  it  contributed 
to  their  ultimate  loss  in  a  far  greater  degree  than 
the  negligence  of  the  bank.     For  if  the  bank  had 
demurred  and  required  the  signature  of  another 
director,  in  terms  of  the  artides,  it  is  manifest 
that  nothing  could  have  been  easier  for  Stmthers 
than  to  get  a  co-director  to  sign  with  him.     They 
were  as  wax  in  his  hands.      The  money  would 
have  been  lost  to  the  shareholders  all  the  same. 
Whereas,  on  the  other  hand,  if  the  shareholders 
had  taken  the  most  ordinary  concern  in  their  own 
affairs,  they  would  have  found  at  once  that  there 
were  no  directors  ;  that  there  was  a  minnte-book 
with  no  minutes  of  the  registered  company,  and 
a  cash-book  with  entries  therein  which  waa  not 
exclusively  their  cash-book  at  all,  and  that  every- 
thing was  in  confusion.     The  principal  share- 
holders especially,  who  would  profit  most  if  this 
case  succeeds,  were  the  seven  who  Bnbseribed 
the  articles.    They  had  plenty  facilities  for  know- 
ing the~state  of  matters  had  they  chosen  to  in- 
quire.    Three  of  them  were  even  acting  as  direc- 
tors without  any  appointment,  and  actually  axe 
now  claiming  and  expecting  to  get  through  tihe 
liqnidator  funds  which  were  paid  out  by  the 
bank  in  consequence  of  the  letter  No.  39,  which 
they  themselves  had  authorised.     Surely  for  this 
contention  to  succeed  would  be  monstrous."  .  . 
The  pursuers  appealed  to  the  Court  of  Session, 
and  argued— The  Sheriff-Substitute  had  made  a 
mistake  as  to  the  class  of  cases  that  this  fell  under ; 
the  question  was,  whether  there  was  sufficient 
authority  given  to  the  bank  to  pay  away  the 
money  lodged,  as  they  did  or  not     Money  paid 
into  a   baook   for   a  company  before    registra- 
tion, was  held  for  the  company  if  it  came  into 
existence,  and  was  all  held  to  be  paid  in  at  the 
date  of  registration,  and  could  be  only  drawn  ont 
in  the  manner  provided  by  the  articles  of  associa- 
tion of  the  company.     If,  on  the  other  hand,  the 
company  prove  abortive,  the  money  must  be  paid 
only  to  the  individual  persons  who  paid  it  in,  and 
perhaps  only  nnder  judicial  sanction — Iiindleyon 
Partnership,  i.  262;  Mahoneyx.  The  Liquidator 
of  the  Eatt  Edyford  Mining  Go.  [LimiUd),  July 
12,  187S,  7  L.B.,  E.   and  L  App.  869.     This 
company    was    represented    as   a   going   eon- 
oem ;    the  money  was  lodged  on  account  of  a 
limited  company,  and  the  pass-book  bore  that 
beading.   The  entry  in  the  pass-book  was  evidence 
against  the  bank,  and  the  liquidator  need  not  go 
beyond  that — Bhind  v.  The  Commercial  Bank  cjf 
Scotland,  Febmaiy  24,  1857,  19  D.  619.      The 
statements  sent  to  the  bank  on  18th  October 
1883  and  1st  September  1884,  t.«.,  both  before 
and  after  registration,  bore  that  the  company  was 
a  going  concern,  and  the  bank  ought  to  have 
satisfied  itself  by  inspection  of  the  articles  of 
I   association  that  the  money  waa  being  drawn  out 
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in  the  prox>er  manner;  if  it  did  not  do  so,  then  it 
ran  the  risk  of  haying  to  repay  any  money  im- 
properly pud  ont.  There  was  no  obligation  on 
the  company  to  send  notice  of  registration  to  the 
bank — The  Boyai  BritUh  Bank  v.  Turquand, 
Hay  1,  1856,  25  L.J.,  Q.6.  317,  6  EUia  and 
Blaokbnm  327.  The  artide  of  association 
which  dealt  with  the  powers  of  the  directors  in 
signing  cheqaes  on  behalf  of  the  company  was 
not  merely  directory  bat  imperative.  None  of 
the  cheques  on  which  the  bank  paid  were  signed 
as  there  required,  and  as  the  bank  onght  to  haye 
known  of  the  fact  that  cheqaes  for  the  company 
could  only  be  properly  signed  in  this  way,  they 
were  liable  in  repetition  of  all  sums  improperly 
paid  ont.  The  liquidator  was  not  barred  by  the 
actings  of  the  shareholders  from  bringing  this 
action.  Negligence  of  indiyidnal  shareholders 
could  not  be  set  ap  against  the  paraners. 

Argned  for  the  bank  —  In  October  1883 
Mr  Stmthers  was  the  whole  company, 
so  far  as  anyone  had  notice.  If  the  cheques 
were  agreed  to  be  paid  when  they  were 
signed  in  a  certain  way,  that  was  equivalent  to  a 
contract  between  Stmthers  and  the  bank,  and  it 
was  enongh  to  give  anthority  to  the  bank  to  pay 
money  to  Stmthers  on  his  cheques  up  till  4th 
December  1883,  the  date  of  registration.  No 
notice  of  the  registration  or  of  any  change  of 
circmnstanoes  was  brought  under  the  notice  of 
tbe  bank,  and  they  continued  to  pay  the  money 
on  cheques  signed  by  the  only  persons  whom 
tbey  knew  anything  about  in  regard  to  this 
acoonnt,  viz.,  Stmthers  and  Gardner.  This  case 
differed  from  that  of  Mahaney,  as  in  that  case  the 
bank  was  the  registered  bank  of  the  company, 
and  was  bonnd  to  know  the  facts  connected  with 
the  company.  The  directors  had  very  wide 
powers  of  delegation,  and  could  leave  the  signing 
of  cheques  to  Stmthers  and  Gardner,  even  al- 
thongh  the  articles  of  association  prescribed  a 
different  method  of  signing  cheques  on  behalf  of 
the  company.  That  clause  in  the  articles  was 
merely  directory  and  not  imperative — Smiths 
and  Other*  v.  Tht  HuU  Olau  Co.,  January 
22,  1852,  11  Soot.  Bep.,  O.B.  897;  Mahmey, 
tupra.  The  liquidator  was  barred  by  the 
personal  actings  of  the  shareholders  from 
insisting  in  this  claim  of  repetition.  They 
knew  th«t  money  was  being  paid  out  both  before 
•nd  after  registration,  and  still  they  left  every- 
thing in  the  hands  of  Stmthers,  as  was  shown  by 
the  proof.  The  bank  had  paid  ont  the  money 
they  did  on  quite  proper  authority,  and  were  not 
liable  in  repetition. 

At  advising — 

IiOBD  JnsncK-CiiESK — In  this  case,  which  is  an 
important  and  in  some  respects  difficult  one,  I 
am  of  opinion  that  judgment  mast  be  given  for 
the  bank,  and  that  on  several  grounds.  I  do  not 
agree  wiUi  all  that  the  Sherifl-Snbstitate  states  in 
bis  note.  He  seems  to  have  supposed  that  the 
law  of  neg^gence  in  regard  to  accidents  applied 
in  some  degree  to  this  case.  The  question  is, 
wbetbei  the  bank  here  acted  with  reasonable 
grounds  for  supposing'  that  they  had  sufficient 
authority  to  pay  away  the  sums  of  money  to  the 
persona  tbey  did.  I  am  of  opinion  that  they  had. 
The  facts  of  the  case  are  these: — Mr  Stmthers 
ilrst  tried  to  start  a  company  in  London  for  the 
profitable  working  of  a  machine  which  he  had 


apparently  invented,  or  which  he  had  got  the  right 
to.  This  machine  was  intended  to  be  worked  in 
crushing  the  rocks  at  the  diamond  diggings  in 
South  Africa  in  such  a  way  as  to  prevent  peculation. 
He  failed  to  get  up  a  company  in  London,  but  he 
got  some  money  from  some  persons  who  were 
willing  to  have  become  shareholders  in  his  pro- 
jected company.  He  afterwards  came  to  Scot- 
land and  began  operations  in  Olasgow  with  the 
view  of  starting  a  company  to  work  this  inven- 
tion. The  result  was  that  he  got  money  from 
various  parties  before  any  steps  had  been  taken 
to  form  these  parties  into  a  company.  In  this 
state  of  affaini  he  went  to  the  Olydesdale  Bank 
and  opened  an  account  with  them  in  the  name  of 
the  Stmthers  Patent  Diamond  Book  Fulverising 
Company,  or  words  to  that  effect.  Nothing  had 
been  done  in  the  way  of  constituting  the 
company  by  registratioD,  and  nothing  was 
done  till  the  4th  of  December  1883,  when 
the  company  was  registered,  although  the  account 
had  been  opened  in  the  name  of  the  company  in 
October.  Now,  I  think  it  was  quite  understood 
between  Stmthers  and  the  bank  that  although 
the  account  was  opened  in  the  name  of  the 
company,  be,  as  there  was  no  company  then  in 
existence,  was  to  be  allowed  to  operate  upon  it  by 
oheqnee,  drawn  in  his  own  name,  until  some 
change  took.place.  During  the  currency  of  the 
account  no  change  took  place  in  the  relations  be- 
tween Stmthers  and  the  bank,  so  far  as  com- 
munication to  the  bank  was  concerned,  and 
operations  went  on  in  the  name  of  Stmthers  and 
Gardner,  both  of  whom  signed  cheques  for  the 
company.  Apparently  they  were  appointed 
directors  by  a  provisional  committee,  so  called, 
that  is  to  say,  by  some  of  the  projectors,  who 
intended  to  take  shares,  and  had  paid  for  prospec- 
tive shares,  althongh  the  company  was  not  tiien 
registered.  But  then  in  the  course  of  time  the 
company  was  oonstitnted  by  registration,  and  I 
entirely  agree  that  if  any  contract  had  been  made 
between  the  company  and  the  bank  the  latter 
would  have  been  bound  by  the  mere  fact  of  regis- 
tration to  know  that  it  had  taken  place,  and  would 
be  liable  for  the  consequence  which  resnlted  from 
registration. 

It  is  said  that  the  bank  were  not  entitled  to 
pay  away  any  of  the  money  in  the  way  they  did, 
or  at  least  that  after  the  registration  of  the  com- 
pany they  were  not  entitled  to  pay  away  any 
money  except  in  the  manner  provided  by  the 
articles  of  the  registered  company.  There  never 
were  any  directors  appointed,  nor  any  meeting 
of  the  company  hsld  as  directed  by  the  articles 
of  association.  The  company  did  nothing  in  the 
way  of  constituting  a  regular  administration  of 
its  affairs.  The  original  contract  was  that 
Stmthers  and  Gardner  shonld  operate  on  the 
account.  That  is  proved,  and  if  I  am  right  in 
thinking  that,  there  is  no  ground  on  which  the 
payments  made  to  Stmthers  and  Gardner  can  be 
objected  to  by  the  liquidator  as  representing  the 
parties  who  took  shares,  but  failed  to  take  part  in 
the  administration.  In  the  end  nearly  the  whole 
was  paid  ont  of  the  bank  before  the  liquidation. 
The  liquidator  now  contends  that  the  bank  has  no 
sufficient  discharge  for  the  money  it  paid  out, 
and  says  that  the  bank  must  account  for  this 
money,  and  that  the  money  it  paid  away  in  good 
faith  it  must  pay  again.  Of  conrse  this  is  a  kind 
of  claim  that  does  not  meet  witii  much  favour  or 
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sympathy.  Bnt  the  oase  does  not  depend  on 
Bympathy  or  favonr,  bat  upon  the  law  applicable 
to  it,  and  that,  I  think,  supports  the  yiew  of  the 
bank.  If  I  am  right  in  the  proposition  that  the 
original  oontraot  was  proved  to  be  between 
Strathers  and  the  bank,  I  think  that  that  contract 
continued  till  the  liqoidation,  and  I  am  of  opinion 
that  there  are  no  grounds  for  holding  that  the 
payments  made  to  Utrathera  and  Gardner  can  be 
claimed  by  the  liquidator  to  be  repeated  for  the 
benefit  of  the  shareholders.  I  entirely  assent  to 
the  doctrines  laid  down  in  the  case  of  MaltOHti/, 
but  I  think  that  the  olronmstanoes  of  this  case 
are  quite  different.  There  the  bank  was  held 
free,  having  paid  over  money  on  the  authority  of 
defaeto  directors,  although  the  shareholders  had 
not  taken  any  steps  under  the  articles  of  asso- 
oiation  to  give  sufficient  authority  to  anyone  to 
act  as  directors  under  these  articles.  I  am  of 
opinion  that  the  bank  should  have  our  judg- 
ment. 

LoBD  YoTJHo — ^I  am  of  the  same  opinion,  and 
upon  the  same  grounds.  As  I  pointed  out  during 
the  discussion,'  the  foundation  of  the  pursuers' 
claim  is  the  pass-book  which  we  have  before  ns, 
and  which  is  entirely  conform  to  the  bank's  own 
books.  But  what  is  the  foundation  of  the  entry 
in  the  pass-book?  A  contract  between  the  bank 
and  somebody.  Prima  facie  it  may  be  assumed 
that  the  contract  was  between  the  bank  on  the 
one  hand  and  the  company  on  the  other,  but  it 
was  open  to  show  on  what  footing  it  was — if  it 
was  a  diiferent  footing — that  the  pass-book  was 
opened  and  the  account  operated  upon,  and  we 
have  evidence  on  the  subject.  The  pursuers' 
oase  on  that  point  is  stated  in  article  3  of  the 
condescendence — "The  company  kept  an  ac- 
count with  the  defenders,  and  there  was  from 
time  to  time  paid  into  the  credit  of  this  account 
sums  amounting  in  eumulo  to  £1153,  ISs.  9d.,  as 
in  the  pass-book  produced.  Explained  that  the 
payments  by  the  defenders  out  of  the  account 
were  not  authorised  by  the  pursuers. "  That  is  the 
pursuers'  case,  and  the  answer  to  that  is  in  these 
terms— "Denied.  In  October  1883  A.  J.  Strathers 
opened  an  account  with  the  defenders'  head  office 
in  Glasgow  in  name  of  'Struthers  Patent  Dia- 
mond Bock,Fulyerising  Company,  Limited,'  into 
which  he  and  W.  L.  Gardner  paid  from  time  to 
time  sums  amounting  in  eumulo  to  £1163, 13s.  9d. , 
and  upon  which  he,  in  conjunction  with  W.  L. 
Gardner " — and  here  I  read  in  words  which  are 
omitted,  but  which  had  better  have  been  ex- 
pressed, as  was  mentioned  in  the  course  of  the 
argument,  viz.,  "in  pursuance  of  the  contract  upon 
which  the  account  was  opened; "  and  the  statement 
on  record  then  goes  on — "  operated  from  time  to 
time  till  29th  October  1884,  when  there  remained 
a  balance  at  the  credit  of  said  account  of  £1, 
19b.  3d.  The  pursuers'  company  never  opened 
an  account  with  the  defenders."  That  is  the 
defence. 

The  question  here  raised  is,  whether  that  answer 
is  a  relevant  defence  ?  It  is  an  averment  that  the 
company  which  came  into  existence  in  December 
1888  never  opened  an  account  with  the  bank  at  all, 
and  that  that  contract  was  opened  at  the  bank 
with  Struthers,  and  was  to  be  operated  upon  by 
cheques  drawn  by  Struthers  and  Gardner.  Is 
that  statement  a  relevant  answer  to  the  pursuers' 
first  plea-in-law,  which  is — "The  statements  in 


answer  third  are  irrelevant,  and  should  not  b« 
admitted  to  probation?"  I  think  it  is  relevant, 
and  further  I  think  that  it  is  proved  in  point  of 
fact.  But  the  pursuers'  oase  is,  that  the  heading 
to  tiie  pass-book  being  "  Struthers  Patent  Dia- 
mond Bock  Pulveriser  Company,"  the  bank, 
although  the  account  was  opened  in  October,  is 
indebted  to  a  company  which  came  into  existence 
in  December  in'any  sum  put  in  by  the  customer 
who  opened  that  account,  but  is  not  entitled  to 
pay  any  sums  that  may  be  due  except  to  the 
company.  I  think  that  it  would  be  an  act  of  in- 
justice to  sanction  such  a  view.  The  facts  of  the 
case  are  made  plain  by  the  evidence.  Mr 
Struthers,  now  dead,  invented  a  machine  for 
crashing  the  diamond  rocks  at  the  diamond 
diggings  in  South  Africa.  He  first  tried  to  start 
a  company  to  bring  his  machine  into  useful  and 
profitable  employment  in  London,  but  was  not 
suocesafnl ;  he  then  came  to  Glasgow  and  made 
a  similar  attempt  there.  He  got  some  persons 
to  take  shares  in  the  prtwpective  company,  and 
to  contribute  money  as  the  price  of  these  shares, 
when  they  would  be  afterwards  allotted  to  them. 
He  got  some  money  from  friends  in  South  Africa, 
where  he  had  been,  but  the  greater  part  of  the 
money  he  received  was  from  his  friends  in 
Glasgow.  But  it  was  quite  plain  that  the  com- 
pany could  not  be  constituted  so  as  to  work  this 
machine  for  use  profitably  without  some  pre- 
liminary expenditure  of  money.  There  most 
have  been  some  outiays :  his  own  salary — for  he 
was  paid  for  his  time — payments  to  his  secretary, 
and  to  his  mining  engineers  for  constructing 
machinery,  and  so  on ;  it  was  obvious  that  a  good 
deal  of  money  was  needed,  and  we  see  from  Mr 
Struthers'  oaeji  account  that  such  payments  were 
made.  I  am  speaking  of  these  facts  generally, 
because  if  a  particular  account  of  the  expenditure 
was  wanted  some  further  inquiry  would  be  neces- 
sary. It  is  quite  plain  Mr  Struthers  could  not 
have  proceeded  the  length  he  did  without  spend- 
ing money.  Well,  I  asked  the  Dean  of  Faculty 
in  the  course  of  the  argument  what  he  was  to 
have  done  with  the  money  as  it  came  in  ?  and  he 
answered,  "  Put  it  in  a  drawer  or  till,  or  in  the 
bank. "  There  was  nothing  else  to  be  done  with 
the  money  except  put  it  in  the  bank  account, 
which  was  the  most  reasonable  course,  and  ha 
put  it  in  an  account  under  the  heading  of  the 
"Struthers  Patent  Diamond  Kock  Pulveriser 
Company,  Limited."  The  heading  of  the  bank 
account  is  rather  an  insignificant  matter,  bat  it  has 
raised  all  tbis  controversy.  Well,  Mr  Stmtiiers 
before  any  company  was  in  existence  had  gone  to 
the  bank  and  desired  them  to  open  an  account  with 
him.  He  gave  the  name  of  this  company  as  a 
heading,  as  he  might  have  given  "the  Emperor  of 
China,"  or  any  other  name  he  thought  of,  but  on 
the  condition  that  the  money  he  put  in  should  be 
drawn  out  by  him  as  it  was  wanted.  The  notion 
of  a.  jut  qtumtum,  which  had  the  effect  of  locking 
up  the  money  until  the  company  came  into  exist- 
ence, is  extravagant  nonsense.  The  heading  just 
identified  the  money.  How  was  it  to  be  operated 
uppn?  Struthers  said,  "  Yon  will  pay  itontdieques 
signed  by  me  and  Gardner."  The  bank  said,  "Very 
well,  that  shall  be  done. "  The  money  is  paid  in 
and  drawn  out  accordingly,  and  at  the  end  there 
is  only  £1,  19b.  standing  at  the  credit  of  the 
account.  There  is  no  reason  to  suppose  fraud  on 
anybody's  part,  and  yet  the  bank,  who  acted  in 
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pmBoanoe  of  a  oontraot  made  with  their  onstomer, 
are  asked  to  pay  the  money  oyer  again.  In  my 
opinion  the  demand  is  eztra-ragant.  I  think  it  is 
quite  clear  that  there  were  no  dealings  between 
the  bank  and  the  registered  company  at  aU.  I 
think  the  pursners'  case  most  fail,  and  that  b»- 
oanse  the  statement  made  by  them  in  conde- 
scendence 3  is  not  tme,  while  the  facts  stated  in 
the  answer  are  tme. 

LoKD  OsuaaiLi.— I  have  come  to  the  same 
oondosion  without  difficulty.  I  agree  with 
yoor  Lordship  in  the  chair  and  with  Lord 
Yooi^  that  the  contract  alleged  by  the  bank 
ia  their  defences  is  proved  by  the  communica- 
tions when  the  account  was  opened,  and  by  subse- 
quent operations  by  the  parties  upon  the  account 
Now,  it  is  Slid  that  even  if  this  defence  were  good 
down  to  the  time  of  the  registration  of  the  com- 
pany, it  will  not  hold  good  after  registration  had 
taken  place.  But  the  contract  between  the  bank 
and  the  parties  who  lodged  the  money,  was  not 
paralysed  nor  nnllifled  by  registration.  The  con- 
tract was  not  nnllifled  until  it  was  brought  to  a 
close  by  an  agreement  between  the  persons  who 
were  pwties  to  it,  and  in  fact  it  continued  till  the 
liquidation  of  the  company.  What  was  paid  was 
paid  to  the  parties  who  were  entitled  to  operate 
npon  the  account  under  the  contract.  The  ques- 
tion is  one  of  oontraot  between  the  bank  and 
those  who  opened  the  account,  and  it  having  been 
an  integral  part  of  the  oontraot  that  the  money 
shonld  be  paid  out  upon  the  cheques  of  Struthers 
and  Gardner,  although  the  name  of  a  limited 
company  was  in  the  heading  of  the  account,  that 
oondition  remained  operative  to  the  end.  I 
therefore  agree  with  your  Lordships  that  the  bank 
is  entitled  to  our  judgment. 

LoBD  BuTHxamsD  Olabk — The  money  which 
is  sued  for  in  this  oaase  was  lodged  in  the  Clydes- 
dale Bank,  and  the  first,  indeed  the  only  question 
is,  on  what  contract  was  the  money  lodged  there. 
For  of  course  there  must  have  been  a  contract. 
I  think  it  has  been  proved  that  each  gum  was 
paid  in  upon  a  contract  that  it  should  be  paid 
ont  upon  cheques  signed  by  Struthers  and 
Glardner.  That  being  so,  there  ia  an  end  to  the 
difBcnlty,  because  the  money  was  paid  out  in 
terms  of  the  contract  under  which  it  was  de- 
posited, and  such  a  payment  is  necessarily  a 
discharge  to  the  bank. 

The  Court  issued  the  following  judgment:— 
"  Becal  the  interlocutor  appealed  against : 
Find  in  fact,  first,  that  the  company  in  the 
record  referred  to  as  the  pursuer's  company, 
and  whicb  was  incorporated  on  4th  Decem- 
ber 1888,  did  not  keep  an  account  with 
the  defenders,  and  that  the  sums  paid  into 
the  credit  of  the  account  to  which  the  pass- 
book r«feis,  amounting  in  eumulo  to  the  sum 
of  £1168,  18s.  9d.  as  per  said  pass-book, 
were  not  paid  to  the  credit  of  the  pursuer's 
oompany,  or  so  received  by  the  defenders ; 
seoond,  that  the  account  to  which  the  said 
pass-book  refers  was  in  October  1883  opened 
with  the  defenders  by  A.  J.  Btruthers  in 
name  of  the  '  Struthers  Patent  Diamond 
Bock  Pulverising  CJompany,  Limited,'  be- 
ing the  name  whiob  he  proposed  giving  to 
a  projected  company  which   be  was  then 


promoting,  and  that  the  object  and  purpose 
of  the  account  was,  that  it  should  be 
immediately  operative  as  a  current  account 
in  the  manner  contracted  and  agreed  between 
the  said  A.  J.  Struthers  and  tiie  defenders  ; 
third,  that  it  was  contracted  and  agreed  be- 
tween them  that  the  said  account  should  be 
operated  on  by  cheques  signed  by  A.  J. 
Struthers  and  W.  L.  Oardner,  and  that  it  was 
operated  on  accordingly  in  pursuance  of  the 
said  contract  and  agreement  upon  which  it 
was  opened  and  kept  until  the  whole  of  the 
sums  paid  in  to  the  credit  thereof  were  ex- 
hausted, with  the  exception  of  a  balance  of 
£1,  19g.  8d.;  fourth,  that  the  defenders  had 
no  contract  or  dealing  with  the  pursuers' 
company,  and  had  no  notice  of  the  incor- 
poration, or  of  the  existence  thereof,  until 
the  foresaid  account  with  the  exception  of 
the  said  balance  was  exhausted  :  Find  in  law 
that  the  contract  and  agreement  on  which 
the  said  account  was  opened,  kept,  and 
operated  on  as  aforesaid  was  legal,  and  that 
the  pursuers  have  no  claim  against  the  de- 
fenders in  respect  of  all  or  any  of  the  sums 
paid  in  to  the  credit  thereof  and  drawn  ont 
again :  Therefore  sustain  the  defences,  and 
assoilzie  the  defenders  with  expenses  in  both 
Courts." 

Counsel  for  Pursuers  (Appellants) — D.-F.  Bal- 
four, Q.O. — Oraham  Murray.  Agents — GUI  & 
Pringle,  W.S. 

Counsel  for  Defenders  (Bespondents) — Hon- 
creiff — Headman.  Agents—Morton,  Neilson,  & 
Smart,  W.8. 


Friday,  January  15. 


FIEST    DIVISION. 

[Lord  Fraser,  Ordinary. 

NISBET  HAHILTOK  V.  NORTH  BRITISH 
RAILWAY  COMPANY. 

BaMway  —  Mine*  and  Mineralt  —  Stone  —  Con- 
itruetion  of  Line — BaUway  Olautet  Act  1846  (8 
and  9  Viet.  cap.  83),  $ee.  70. 

In  1846  a  railway  company  constructed  a 
line  on  lands  which  they  had  acquired  under 
compulsory  powers.  Part  of  the  line  ran 
through  a  cutting  in  the  rock.  In  1870  the 
company  commenced  to  remove  the  stone 
which  had  been  left  on  the  side  of  the  line 
within  the  limits  of  the  lands  taken,  because, 
as  they  alleged,  it  was  liable  to  come  down, 
and  so  rendered  the  line  unsafe.  The  pro- 
prietrix  of  the  adjoining  lands,  from  whose 
predecessors  in  title  the  railway  oompany 
had  taken  the  lands  on  which  the  railway 
was  formed,  claimed  the  value  of  the  stone 
BO  taken  away,  on  the  ground  that  under 
section  70  of  the  Bailway  Clauses  Act, 
"  mines  and  minerals  "  unless  expreasly  con- 
veyed, were  excepted  from  the  conveyanoe  to 
the  railway  oompany,  and  that  the  stone  in 
question  came  under  the  descriptien  "  mines 
and  minerals,"  and  had  not  been  expressly 
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oonyeyed.    The  d«fenoe  was  (1)  that  Beotion 
70  only  applied  to  'f  mines  and   mineralB" 
undm"  the  railway,  and  that  the  company  had 
a  right  to  all  "mines  and  minerals"  in  the 
lands  taken  down   to  formation   level ;  (2) 
that  the  stone  in  question  was  not  merohant^ 
able,  and  therefore  did  not  fall  under   the 
term  "mines  and  minerals;"  and  (3)  that 
the  stone  was  "  used  in  the  constmotion  "  of 
the  line.     The  Court,  upon  a  proof,  sustained 
these  three  grounds  of  defence,  and  attoikied 
the  defenders. 
In  this  action  Miss  G.  O.  0.  Nisbet  Hamilton, 
heiress  of  entail  in  possession  of  the  entailed 
estate  of  Dirleton,  sued  the  North  British  Hall- 
way Company  for  £350,  the  value  of  certain  stone 
worked  out  by  them  which  the  pursuer  alleged 
was  her  property. 

In  1846  the  defenders,  in  virtue  of  compulsory 
powers  conferred  on  them  by  an  Act  passed  in 
that  year,  acquired  from  the  pursuer's  predecessors 
in  tiUe  such  portions  of  the  estate  of  Dirleton  as 
were  necessary  for  the  constmotion  of  a  branch 
railway  running  from  the  main  line  at  a  point 
near  Drem  to  North  Berwick. 

The  line  was  laid  down,  and  in  the  course  of 
its  construction  considerable  cuttings  were  made 
in  the  lands  acquired  from  the  pursuer's  estate, 
in  some  of  which  there  was  a  quantity  of  stone. 
This  stone  was  out  and  removed  down  to  the  level 
of  the  permanent  way,  but  when  the  cuttings  had 
been  made  and  the  line  was  completed  a  large 
amount  of  stone  was  left  unworked  on  either  side 
of  the  railway  above  the  level  of  the  permanent 
way  within  the  limits  of  the  land  acquired  by  the 
railway. 

The  pursuer  averred  that  the  stone  remaining 
after  the  construction  of  the  line  was  her  pro- 
perty, and  was  of  a  valuable  character. 

The  defenders  answered  that  the  stone  in  these 
cuttings  was  of  but  trifling  value,  and  explained 
that  they  had  "  never  dispnted  the  right  of  the 
pursuer  to  the  stone  adjoining  their  line,  except 
only  such  parts  as  they  acquired  by  virtue  of 
their  title  ftom  the  pursuer's  predecessors  and 
under  statute." 

The  defenders  further  averred  that  the  pursuer 
for  soma  years  past,  after  the  construction  of  the 
railway,  had  been  working  out  the  stone  so  left, 
and  had  been  applying  it  to  their  own  uses.  She 
estimated  the  value  of  the  stone  so  worked  to  be 
£860,  being  the  sum  sued  for. 

The  pursuer  pleaded— "The  stone  remaining 
in  the  said  lands  after  the  construction  of  the 
railway  was  completed  being  the  pursuer's  pro- 
perty, the  defenders  had  no  right  to  work  out 
or  use  the  same,  and  the  pursuer  is  entitled  to 
payment  in  respect  of  the  same,  as  concluded 
for." 

The  defenders  pleaded — "(1)  The  defenders 
never  having  worked  out  or  used  stone  which  was 
the  property  of  the  pursuer,  the  action  is  ground- 
less, and  the  defenders  are  entitled  to  absol- 
vitor." 

A  proof  was  allowed.  In  the  course  of  the 
proof  for  the  pursuer  the  defenders  obtained 
leave  to  add  the  following  statement  to  their 
defences — "Explained  further  that  the  stone  in 
said  cutting  is  liable  to  be  affected  by  the  weather, 
and  the  defenders  have  found  it  necessary  from 
time  to  time  to  remove  portions  of  stone  so 
affected,  for  the  protection  of  the  line.    No  stone 


has  been  removed  by  the  def  enden  except  meb 
as  was  necessary  for  safety." 

They  also  added  this  plea— "(S)  The  defenders 
are  entitled  to  absolvitor,  in  respect  no  stone 
has  been  removed  except  what  was  necessary  for 
the  construction,  maintenance,  and  protection  of 
the  Une." 

The  pursuer  led  evidence  in  support  of  her 
contention  that  the  stone  was  valuable. 

For  the  defenders  James  Gowans,  Dean  of  Groild 
in  Edinburgh,  deponed  —  "I  made  the  North 
Berwick  branch  of  the  North  British  Bailway 
in  the  years  1847  and  1848.  I  know  the  rook 
cutting  in  question  very  well.  The  extent  of  the 
cutting  originally  was  61,000  cubic  yards.  At 
the  south  end  the  bulk  of  the  stone  is  of  a  dark 
red  colour,  and  very  brittle,  so  that  when  you 
strike  it  it  breaks  in  pieces ;  it  is  not  a  stone  you 
could  square  up  and  dress  like  sandstone.  The 
stone  is  of  no  use  for  building  purposes.  There 
is  a  small  vein  in  the  centre  of  the  cutting  where 
the  stone  is  better  than  elsewhero.  ...  I  got  no 
stone  from  any  part  of  the  cutting  except  tor 
rubble,  and  that  only  from  the  vein  I  have 
mentioned.  The  rest  of  the  stone  was  not  fit 
even  for  rubble.  I  inspected  the  cutting  recently 
and  found  that  the  sides  at  some  places  were 
falling.  The  rock,  although  not  stratified,  is 
very  much  twisted  ;  it  is  full  of  backs  and  joints 
which  run  in,  and  if  you  begin  to  touch  it  you 
have  to  follow  these  backs  and  joints  to  make  it 
safe  for  the  passage  of  a  train.  .  .  I  don't  believe 
the  stone  in  the  cutting  in  question  would  be 
worth  anyone's  while  to  work  as  a  sale  quarry ;  it 
might  be  worth  for  the  uses  of  the  property, 
such  as  for  steadings  and  things  of  that  sort,  but 
as  a  mercantile  thing  it  is  not  worth  anything  in 
my  opinion.  .  ,  I  only  got  about  800  cubic  yards 
of  good  stone  out  of  the  61,000  cubic  yards  that 
we  removed  from  the  cutting.  ...  If  anyone 
says  that  this  stone  is  worth  9d.  to  1&  6d.  per 
cubic  yard  to  the  proprietor,  my  observation 
upon  it  would  be  that  it  is  perfect  nonsense." 

James  Bell,  civil  engineer,  and  principal  assis- 
tant to  the  chief  engineer  for  the  defender's 
company,  defenders'  witness, deponed — "I  know 
the  cutting  at  Dirleton  very  well.  It  is  a  very 
dangerous  cutting.  The  rock  is  loose,  rotten, 
and  friable,  and  easily  brought  down  by  the 
action  of  the  weather.  That  has  been  the  experi- 
ence of  all  those  in  charge  of  the  line  during  the 
fifteen  years  that  I  have  known  it.  It  is  full  of 
what  are  called  backs  and  faults.  The  result  is 
that  water  gets  in  behind  the  backs,  and  when 
there  is  frost  the  water  swells  and  brings  down 
the  rock.  As  long  as  I  have  been  performing 
engineering  duty  on  the  line  that  rock  cutting 
has  been  a  source  of  very  great  anxiety,  parti- 
cularly during  frosty  and  wet  weather.  .  .  I 
cannot  say  what  quantity  of  rock  was  taken  away. 
The  object  of  ti^ng  it  down  was  for  the  safety 
of  the  line,  and  for  that  purpose  only.  .  .  The 
bulk  of  the  stone  was  taken  to  South  Leith  and 
discharged  over  the  sea-wall  into  the  slopes.  .  . 
The  stone  was  taken  to  Leith  simply  because  we 
had  no  other  place  to  put  it,  and  we  had  to  get 
rid  of  it  somehow.  We  did  not  quany  it  for 
the  purpose  of  using  it  at  Leith  or  anywhere  else, 
it  was  taken  out  solely  for  safety  of  the  line.  .  . 
We  never  removed  it  for  the  value  of  the  rock, 
or  with  the  view  of  obtaining  material  for  railway 
works  elsewhere.     I  may  mention  that  I  havo 
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renewed  all  the  bridges  on  the  Eaat  Coaat  line 
from  Portobello  to  Berwick  with  malleable  iron 
and  stone  abutments,  raised  and  extended  all  the 
platforms  in  the  neighbonrhood  of  that  station, 
and  also  pnt  up  an  engine-shed  at  North  Ber- 
wiok,  and  I  have  never  used  a  ponnd  of  that 
stone.  .  .  The  stone  was  bronght  down  with  the 
pinoh.  We  had  no  difflonlty  in  getting  it  down 
in  that  way.  .  .  In  my  judgment  the  stone  that 
was  lemoTed  had  no  commercial  valne  as  building 
■tone  or  for  any  other  purpose." 

Cleorge  Easton,  builder  and  joiner  in  North 
Berwick,  pursuer's  witness,  deponed — "If  there 
was  stone  lying  in  such  a  form  that  yon  could 
take  it  down  with  pinches  alone,  I  would  not 
oonsider  that  it  was  worth  very  much." 

The  Lord  Ordinary  (Fbasxb)  on  12th  June 
1886  prouonnoed  this  interlocutor  : — "Finds  that 
tbe  defenders  haye  worked  out  stone  near  Dirle- 
ton,  at  the  side  of  their  line  of  railway,  on  yarious 
occasions  during  seyeral  years,  and  haye  carried 
away  and  used  such  stone  for  their  own  purposes : 
Finds  that  the  stone  so  cut  and  carried  away  by 
tbe  defenders  was  within  the  limits  of  the  ground 
purchased  by  them  from  the  owner  of  the  land 
through  which  the  line  was  run,  who  was  the 
predecessor  of  the  pursuer :  Finds  that  it  was 
necessary  to  out  and  carry  away  such  stone  in 
order  to  prevent  blocks  thereof  from  falling  upon 
the  line,  and  thereby  injuring  it  and  endangering 
the  public  safety:  Finds,  in  these  circumstances, 
that  the  defenders  acted  within  their  legal  powers 
in  so  doing,  and  that  the  pursuer  is  not  entitled 
to  claim  the  value  of  the  stone  so  removed,  under 
the  reservation  in  the  70th  section  of  the  Bailway 
Glauses  Consolidation  (Scotland)  Act  1845:  There- 
fore assoilzies  the  defenders  from  the  conclusions 
of  the  action,  and  decerns,  fto. 

"  Opinion. — The  70th  section  of  the  Bailway 
Clauses  Consolidation  (Scotland)  Act  1846  (8  and 
9  Vict.  cap.  33)  is  in  the  following  terms : — '  The 
company  shall  not  be  entitled  to  any  mines  of 
coal,  ironstone,  slate,  or  other  minerals  under 
any  land  purchased  by  them,  except  only  such 
parts  thoreof  as  shall  be  necessary  to  be  dug,  or 
carried  away,  or  used  in  the  construction  of  the 
works,  unless  the  same  shall  have  been  expressly 
purchased;  and  all  such  mines,  excepting  as 
aforesaid,  shall  be  deemed  to  be  excepted  out  of 
the  convejrance  of  such  lands,  unless  they  shall 
have  been  expressly  named  therein  and  conveyed 
thereby.'  Although  the  mines  and  minerals  are 
thus  reserved  to  the  proprietor,  he  is  not  entitled 
to  work  them  until  he  has  given  a  month's  notice 
to  the  railway  company  so  as  to  enable  them  to 
purchase,  if  they  will  not  run  the  risk  of  injury 
to  their  line  (sect.  71).  In  the  construction  of 
the  word  '  mine '  it  has  been  held  that  freestone 
worked  by  means  of  an  open  quarry  was  within 
the  reservation — Jamie*on  (Dundai'  Truttee)  v. 
North  Britith  BaMway  Company,  18th  December 
1868,  6  S.L.B.  188— and  in  an  English  case  it 
was  found  that  it  includes  minerals  whether  got 
by  underground  or  by  open  workings,  and  there- 
fore a  bed  of  clay  got  entirely  by  open  working 
was  included  (Midland  Railway  Company  v. 
HaunehtDOod  Brick  and  Tile  Company,  22nd 
March  1882,  L.B.,  20  Chan.  Div.  662). 

"The  pursuer  of  this  action  was  the  owner  of 
land  near  Dirleton,  over  which  the  defenders' 
railway  had  to  be  carried.  Part  of  the  line  ran 
through  a  rook  cutting  of  igneous  formation,  and 


the  railway  company  out  as  much  of  the  rock  at 
the  formation  of  the  Une  as  they  thought  was 
necessary.  The  character  of  the  stone  however 
was  suoh  that  it  was  easily  acted  upon  by  frost 
and  rain  and  wind,  and  portions  of  it  have  been 
removed  from  time  to  time  at  the  sides  of  the 
cutting,  bnt  always  within  the  limits  of  the 
ground  purchased  by  the  railway  company  from 
the  putsuet  or  her  predecessor.  The  railway  has 
been  thirty-eight  years  in  existence,  and  these 
operations  upon  the  sides  of  the  line  have  been 
carried  on  in  different  years,  and  for  longer  or 
shorter  periods  of  time.  This  is  not  the  kind  of 
case  contemplated  by  the  Act  of  Parliament  of 
the  owner  of  a  mine  proposing  to  work  it,  and 
giving  the  railway  company  the  option  to  make 
compensation  for  it  if  they  objected  to  the  work- 
ing. Tbe  company  here  have  worked  this  rock 
and  carried  away  the  stone,  and  the  owner  of  the 
land  from  whom  it  was  got  now  demands  that 
the  company  shonid  pay  the  value  of  the  stone 
so  removed.  The  railway  company  resist  this, 
upon  tbe  ground  that  '  the  stone  in  said  cutting  ia 
liable  to  be  affected  by  the  weather,  and  the 
defenders  have  found  it  necessary  from  time  to 
time  to  remove  portions  of  stone  so  affected  for 
the  protection  of  the  line.  No  stone  has  been 
removed  by  the  defenders  except  such  as  wag 
necessary  for  safety.'  The  Lord  Ordinary  is  of 
opinion  that  this  statement  is  supported  by  the 
proof.  They  have  not  removed  the  stone  as 
quarrymen  merely  for  the  purpose  of  sale.  Their 
object  in  effecting  the  removal  was  that  stated  in 
defence.  It  is  s^id  however  by  the  pursuer  that 
the  company  utilised  the  material  which  they 
obtained  from  the  cutting  by  forming  a  sea-wall 
with  it  at  South  Leith ;  by  using  it  as  a  support 
to  the  props  of  the  bridge  at  Gala  Water ;  other 
stones  were  used  for  the  protection  of  the  bridge 
over  the  Tyne  at  East  Linton,  others  at  Mussel- 
burgh, others  on  the  Hawick  Boad  at  Bowland, 
to  keep  the  water  from  breaking  in  on  the  sides 
of  the  line ;  but  upon  the  whole  the  chief  part  of 
the  material  was  taken  to  South  Leith  and  dis- 
charged over  tbe  sea  wall  into  the  slopes. 

"Now,  it  is  noways  inconsistent  with  the  de- 
fence set  up  (that  the  oompany  only  took  away 
stone  which  was  threatening  injury  to  their  line, 
and  was  dangerous  to  the  public)  that  they 
apply  it  in  a  useful  way  instead  of  putting  it  on 
shipboard  and  throwing  it  into  the  sea,  or  by 
turning  useful  land  which  they  possess  into  a 
spoil  bank.  It  is  proved  in  every  one  of  the 
oases  where  the  company  used  up  the  stones  and 
debris  which  they  removed  that  they  could  have 
got  similar  or  better  material  nearer  the  spot  at 
half  the  price. 

"  Suoh  being  the  case  upon  the  proof,  the  next 
question  is,  whether  it  is  relevant  as  an  answer 
to  the  pursuer's  demand?  and  this  requires  an 
interpretation  to  be  pnt  upon  the  words  of  the 
70th  section  of  the  statute.  It  is  said  that  when 
the  line  was  formed  in  1847,  with  the  cutting 
then  thought  sufBcient,  the  powers  of  the  com- 
pany of  t^ing  minerals  for  the  construction  of 
their  line  was  at  an  end,  although  the  minerals 
were  within  the  ground  bought  from  the  land- 
owner. No  forUier  process  of  cutting,  or  of 
diminishing  the  rock  on  tbe  side  of  the  line, 
could,  it  is  contended,  be  made  by  the  company, 
however  patent  was  the  impending  danger,  with- 
out the  consent  of  tbe  owner,  or  the  obtaining 
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torther  powers  from  Parliament.  Now,  this  ia 
an  interpretation  of  the  70th  section  that  ia  nn- 
reasonable.  The  company  can  take  and  carry 
away  all  that  is  necessary  for  the  safe  oonstmc- 
tion  ot  the  works ;  and  what  is  necessary  for 
safety  can  only,  in  a  case  like  the  present,  be 
ascertained  from  time  and  experience.  The  work 
was  fanlty  at  first,  as  time  has  shewn,  in  not  cat- 
ting away  a  sufficient  quantity  of  the  rook.  The 
engineers  did  not  give  due  consideration  to  the 
decomposing  and  disintegrating  operations  of  the 
weather.  A  line  cannot  be  said  to  be  constructed 
until  it  is  constructed  in  such  a  way  as  to  be  safe. 

"The  15th  section  of  the  Regulation  of  Bail- 
ways  Act  1842  (5  and  6  Vict.  cap.  66)  oontidns 
a-  provision  which  has  a  considerable  bearing 
upon  the  present  case.  The  Board  of  Trade  are 
by  that  section  authorised  to  extend  the  pre- 
scribed time  for  the  taking  of  lands,  where  such 
appears  to  be  necessary,  with  a  view  to  public 
Biifety,  for  the  purpose  of  giving  increased  width 
to  the  embankments  and  inclination  to  the  slopes 
of  railways,  or  for  other  works  for  the  repair  or 
prevention  of  accidents.  This  has  reference  to 
taking  additional  land  to  that  originally  pur- 
chased. But  in  the  present  case  there  is  no 
necessity  for  asking  the  Board  of  Trade  for  their 
certificate,  seeing  that  the  rock  here  is  within  the 
ground  purchased  by  the  railway  company.  The 
inference  is  plain,  that  when  the  public  safety 
demands  it  the  company  may  slice  away  additional 
rock,  if  such  be  necessary  for  the  public  safety, 
always  keeping  within  the  ground  they  pur- 
chased. 

"The  Lord  Ordinary  has  foimd  the  defenders 
liable  in  expenses  down  to  the  date  of  closing  the 
record,  in  respect  that  the  defence  which  has 
now  been  sustained  was  only  put  upon  the  record 
on  the  day  when  the  proof  was  about  to  oom- 
menoe." 

The  purener  reclaimed,  and  argued — There 
was  no  express  conveyance  to  the  railway  com- 
pany of  "mines  and  minerals"  in  the  lands  ac- 
quired by  them.  Therefore  under  section  70  of 
the  Bailways  Clauses  Act  they  must  be  deemed 
to  have  been  excepted  out  of  the  conveyance,  and 
remained  the  property  of  the  pursuer.  In  this 
view  the  sum  sued  for  was  not  so  much  com- 
pensation in  respect  of  the  consequences  of  a 
legal  act  as  damages  for  the  consequences  of  an 
illegal  ttot— Cheat  WetUm  BaUux^  Gompanyy. 
Bennett,  Ii.B.  (2  H.  of  L.)  27;  Caledonian  and 
OUugov)  and  South-  Wtitem  Ratlway  Cmnpany  v. 
Dixon,  November  13,  1879,  7  B.  216,  aff.  7  R. 
(H.  of  li.)  116.  On  the  evidence  the  defenders 
bad  failed  to  show  that  the  stone  in  question  did 
not  fall  under  the  term  "  mines  and  minerals"  on 
account  of  being  not  merchantable.  Stone  fell 
under  the  description  "mines  and  minerals" — 
Jamieion  {Dundat'  Truetee)  v.  North  British 
BaUwa/y  Company,  December  18,  1868,  6  S.  L.U. 
188.  Nor  bad  they  proved  that  the  stone  was 
removed  either  in  the  course  of  construction  or 
for  the  safety  of  the  line.  This  defence  was  an 
afterthought.  But  even  supposing  the  stone  was 
removed  for  the  safety  of  the  line,  that  was  not 
a  relevant  defence  to  the  present  action,  because 
they  would  still  be  under  obligation  to  pay  for 
the  stone  they  bad  worked  and  carried  away. 

The  defenders  replied — The  70th  section  of 
the  Bailways  Clauses  Act  did  not  apply,  because 
the  stone  in  question  did  not  lie  under  the  rail- 


way; the  mines  and  minerals  in  the  lands  ae- 
quired  had,  down  to  the  formation  level,  been 
purchased  by  the  railway  company.  Further, 
the  stone  in  question  did  not  fall  under  the  term 
"  mines  and  minerals,"  because  it  was  of  no  com- 
mercial value ;  it  was  not  merchantable.  In  any 
view,  the  defenders  were  entitled  to  remove  the 
stone  without  payment  wherever  that  was 
necessary  for  the  safety  of  the  line— T'tMrfon  and 
North  Devon  Bailway  v.  Looiemore,  L.B.,  9App. 
Gas.  480,  at  p.  609  ;  Woolf  &  Middleton  on  Com- 
pensation, 816;  Errington  v.  Metropolitan  Di*- 
triet  BaUtoay  Company,  19  Ch.  D.  669.  The 
claim  was  barred  by  acquiescence,  beoaose  the 
work  had  gone  on  since  1870  in  the  kaiowledge 
of  the  pursuer. 

At  advising — 

LoBD  Adam — This  is  an  action  brought  by  Hias 
Nisbet  Hamilton  against  the  North  British  Bail- 
way  Company  for  payment  of  the  sum  of  £350 
as  the  value  of  certain  stone  alleged  to  be  her 
property,  and  to  have  been  illegally  carried  away 
by  tbem. 

The  stone  was  taken  from  a  catting  on  the  de- 
fenders' line  of  railway,  where  it  passes  through 
the  pursuer's  lands  of  Dirleton,  and  within  the 
limite  of  the  lands  purchased  from  the  predeces- 
sor of  the  pursuer  for  the  purposes  of  the  rail- 
way. 

When  the  line  was  constructed,  nearly  forty 
years  ago,  part  of  the  stone  within  the  land  so 
purchased  was  out  away  and  removed  down  to  the 
level  of  the  permanent  way,  so  as  to  form  a  out- 
ting,  leaving  a  quantity  of  stone  on  each  side  ot 
the  catting.  The  defenders  do  not  dispute  that 
they  have  on  several  occasions  since  the  original 
construction  of  the  line  removed  and  carried 
away  from  the  sides  of  the  cutting  a  quantity  of 
the  stone  thus  left.  It  is  the  stone  so  removed 
by  them  which  forms  the  subject-matter  of  this 
action. 

The  conveyance  of  the  lands  by  the  pursuer's 
predecessor  to  the  defendera  contains  no  expreaa 
conveyance  of  the  ' '  mines  and  minerals"  in  these 
lauds,  and  the  pursuer,  founding  on  the  terms 
of  the  70th  section  of  the  Bailways  Olanses  Con- 
solidation Act,  pleads  that  the  stone  in  qaestion, 
being  a  mineral,  and  not  having  been  expressly 
conveyed  to  the  defenders,  must  be  deemed  to 
have  been  excepted  out  of  the  oonveyanoe,  and 
therefore  that  it  was  her  property.  To  this  the 
defenders  reply  (first)  that  the  70th  section  does 
not  apply  to  the  stone  in  question  in  respect  that 
it  did  not  lie  under  the  railway ;  secondly,  that 
it  was  not  a  "mineral"  in  the  sense  of  that  sec- 
tion, because  it  was  of  no  commercial  or  meroan- 
tile  value ;  and  thirdly,  that  it  was  necessary  for 
the  safety  of  the  railway  and  the  public  thit  the 
stone  should  be  removed,  and  therefore  that  they 
were  entitled  and  bound  to  do  so.  The  Lord 
Ordinary  has  given  effect  to  this  last  plea,  and 
has  assoilzied  the  defenders,  but  he  has  not  ex- 
pressed any  opinion  upon  the  other  pleas  main- 
tained by  them.  I  think,  however,  that  it  is 
desirable  that  these  pleas  should  also  ba  disposed 
of. 

"Mines  and  minerals"  are  the  subject  of  oer- 
tain  special  provisions  contained  in  the  Bailwsy 
Clauses  Act.  The  70th  and  sabsequent  aectioDa 
which  contain  these  provisions  axe  introduoed 
under  a  general  heading  in  these  temw— "And 
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with  respect  to  mines  lying  under  or  near  the 
railway,  be  it  enacted  as  foUows" — implying  that 
these  sections  are  intended  to  deal  only  with 
mines  in  one  or  other  of  these  positions—  Uiat  is, 
either  under  or  near  the  railway.  It  is  not  diffl- 
onlt  to  see  why  mines  or  minerals  in  these  posi- 
tions should  have  been  the  subject  of  special 
enactments. 

It  is  dear  that  a  conveyance  of  lands  to  a  rail- 
way company,  without  any  special  mention  of 
mines  or  minerals,  would  have  vested  in  them  the 
whole  mines  and  minerals  in  the  lands,  and  of 
course  in  that  case  they  would  have  had  to  pay 
for  them  before  entering  on  possession.  But 
mines  and  minerals  below  or  adjoining  a  railway 
are  of  no  use  to  the  railway  company  in  the  con- 
struction of  their  line,  and  there  was  no  necessity 
that  they  should  be  required  to  purchase  them 
so  long  as  they  should  remain  undisturbed.  It 
is  only  when  the  owner  proposes  to  work  them, 
and  possibly  to  injure  the  stability  of  the  railway, 
that  the  interest  of  the  railway  company  emerges, 
and  it  is  then  only  that  they  require  to  purchase 
them  if  they  should  think  it  neceasary  or  desirable 
80  to  do. 

Now,  the  70th  section  enacts  that ' '  the  company 
shall  not  be  entitled  to  any  mines  of  coal,  iron- 
stone, slate,  or  other  minerals  under  any  land 
purchased  by  them,  except  only  such  parts 
thereof  as  shidl  be  necessary  to  be  dug  or  carried 
away  or  used  in  the  construction  of  the  works, 
unless  the  same  shall  have  been  expressly  pur- 
chased, and  all  such  mines,  excepting  as  afore- 
said, shall  be  deemed  to  be  excepted  out  of  the 
conveyance  of  such  lands  unless  they  shall  have 
been  expressly  named  therein  and  conveyed 
thereby."  It  is  dear,  accordingly,  that  all  mines 
and  minerals  in  lands  acquired  by  a  railway 
company  'Which  they  require  to  dig,  carry  away, 
or  use  in  the  construction  of  the  works,  vest  in 
them  without  any  special  conveyance,  while  the 
remainder  do  not. 

Now,  although  the  langaage  here  used  does 
not  in  terms  express  the  distinction  between 
mines  and  minerals  above  and  mines  and 
minerals  below  the  railway  indicated  in  the 
general  heading  I  have  quoted  above,  I  think 
that  practically  it  will  be  found  to  amount  to  the 
same  thing. 

There  is  no  doubt  that  a  railway  company 
before  entering  upon  lands  and  proceeding  to 
execute  their  works  must  pay  the  purchase  price 
of  the  lands,  and  for  all  damage  that  may  be 
done  by  reason  of  the  execution  of  the  works, 
and  that  once  for  all. 

It  is  equally  clear  that  the  company  after 
getting  a  conveyance  to  the  lands  would  have 
power,  if  necessary,  to  dig,  carry  away,  and  use 
the  whole  minerals  within  the  limits  of  the  land 
required  by  them  down  to  the  leyel  of  the  rail- 
way. 

But  it  is  obviously  impossible  to  know  before 
the  execution  of  the  works  how  much  of  the 
stone  the  company  might  require  to  carry  away 
or  use.  They  might  require  the  half,  or  it  might 
be  the  whole.  In  such  circumstances  it  appears 
to  me  that  the  owner  must  be  presumed  to  have 
claimed  and  to  have  been  settled  with  on  the 
footing  that  the  company  will  execute  their 
powers  to  the  full  extent  to  which  they  are 
entitled  to  exercise  them,  that  is,  that  the  whole 
•tone  will  be  carried  away  or  used  in  the  con- 


struction of  the  railway.  The  owner  does  not 
claim  on  the  footing  that  a  quantity  of  mineral 
necessarily  undetermined  will  be  carried  away  or 
used.  On  the  other  hand  the  railway  company 
must  pay  for  all  the  rights  which  they  acquire  by 
the  conveyance  in  their  favour,  and  one  of  their 
rights  is  to  carry  away  and  use  the  whole  minerals 
down  to  the  level  of  the  railway. 

But  I  am  further  disposed  to  think  that  that 
part  of  the  stone  which  is  not  actually  carried 
away  is  in  the  sense  of  the  statute  used  in  the 
construction  of  the  works  just  as  much  as  the 
stone  which  is  carried  away.  It  is  used  to  form 
a  slope  or  embankment  necessary  for  the  rail- 
way. It  wag  and  is  nsed  as  a  retaining  wall  to 
prevent  the  adjoining  ground  from  coming  down 
upon  the  railway.  If  it  were  to  be  removed  a 
retaining  wall  would  have  to  be  built,  and, 
indeed,  at  one  part  of  the  cutting  where  it  has 
been  removed  that  is  proposed  to  be  done. 

Now,  if  this  construction  of  the  70th  section  of 
the  statute  be  right,  the  mines  and  minerals  in 
the  land  purchased  by  the  railway  company,  down 
to  the  level  of  the  railway,  have  been  conveyed 
to  them,  although  not  expressly  mentioned  in  the 
conveyance,  and  are  not  to  be  deemed  to  have 
been  exempted  from  the  conveyance. 

This  construction  of  the  statute  is  in  entire 
harmony  with  the  other  sections  of  the  statute 
having  reference  to  mines  and  minerals.  These 
sections  the  statute  declares  are  enacted  with 
respect  to  mines  lying  under  or  near  (that,  is  ad- 
joining) the  railway,  and  presumably  therefore 
they  are  not  enacted  in  respect  of  mines  in  any 
other  position.  But  to  hold  that  they  apply  to 
the  stone  in  question  would  be  to  hold  that  they 
apply  to  mines  not  under  bat  above  the  rail- 
way. 

The  71st  and  subsequent  sections  of  the  statute 
accordingly  deal  only  with  mines  and  minerals 
nnder  or  near,  that  is  adjoining,  the  railway,  and 
no  others. 

Thus  the  71th  section  provides  that  if  the  owner 
of  any  mines  or  minerals  under  the  railway,  or 
within  the  prescribed  distance,  that  is,  40  yards, 
be  desirous  of  working  the  same,  he  shall  give  to 
the  company  notice  of  his  intention  to  do  so 
thirty  days  before  the  commencement  of  work- 
ing, in  which  case  the  company  are  to  have  the 
option  of  purchasing ;  but  it  makes  no  provision 
fur  notice  in  the  case  of  minerals  in  the  situation 
of  those  in  question,  although,  unless  they  be  the 
property  of  the  company,  notice  would  seem  to 
be  as  necessary  in  the  one  case  as  the  other. 

On  the  whole,  it  appears  to  me  that  mines  and 
minerals  above  the  level  of  the  railway  were  left 
to  be  purchased  and  paid  for  before  the  company 
entered  on  possession  of  the  lands  which  con- 
tained them,  and  I  am  therefore  of  opinion  that 
the  stone  in  question,  assuming  it  to  be  a  mineral 
in  the  sense  of  the  Act,  was  conveyed  to  the  de- 
fenders, and  was  their  property,  and  therefore 
that  they  were  entitled  to  remove  and  use  it  as 
they  did. 

But  the  question  next  arises  whether  the  stone 
in  question  falls  within  the  description  of  "mines 
and  minerals  "  in  the  sense  in  which  these  words 
are  used  in  the  Act. 

The  word  "  minerals,"  as  there  used,  is  neces- 
sarily subject  to  constructipn.  Common  earth 
and  sand  are  minerals,  but  nobody  will  contend 
that  they  are  intended  to  fall  withm  the  descrip- 
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tion  of  mineials  in  that  70th  section.  Stone  may 
or  may  not  fall  within  it  according  to  its  qnalify 
and  Talne.  Where  it  is  ralnable,  it  certainly 
does,  as  was  decided  in  the  case  of  Jamieson  t. 
The  North  BriUth  Railway  Company  (6  S.L.B. 
188).  But  where  the  stone  is  of  such  a  quality 
or  description  as  to  be  of  no  merchantable  valne, 
I  am  of  opinion  that  it  does  not. 

The  stone  in  this  catting  is  not  all  of  the  same 
qnality  or  description.  There  is  a  small  quantity 
of  it,  similar  to  the  stone  in  the  neighbouring 
quarry  of  Battlebags,  of  better  quality  than  the 
rest  and  which  possibly  may  be  of  some  small 
commercial  value.  It  would  appear,  however, 
that  no  part  of  this  stone  has  been  removed.  As 
regards  the  quality  and  value  of  the  stone,  evid- 
ence of  opinion  has  been  adduced  on  both  sides. 
Engineers  and  builders  have  been  examined  on 
the  part  of  the  pursuer,  who  describe  the  stone 
as  good  building  rock,  and  worth  from  Is.  to  1& 
6d.  per  cubic  yard,  while  the  engineers  and 
builders  examined  for  the  defenders  describe  it 
as  hard  and  brittle,  full  of  joints  and  backs,  and 
of  no  merchantable  valne  at  all.  Had  there 
been  no  other  evidence  in  the  case  than  that  of 
opinion  I  should  have  been  disposed  to  give  most 
weight  to  that  adduced  by  the  defenders,  but  it 
appears  to  me  that  the  facts  proved  as  to  the 
uses  and  purposes  to  which  alone  the  stone  has 
ever  been  applied  show  conclusively  that  it  is 
of  no  commercial  value.  Mr  Gowans,  the  con- 
tractor who  made  this  branch  line,  says  that  he 
excavated  61,000  cubic  yards  of  stone  out  of  this 
cutting,  that  of  this  quantity  he  found  only  800 
onbio  yards  that  could  be  used  for  building  pur- 
poses, and  that  came  from  that  part  of  the  cutting 
where  the  stone  was  similar  to  the  Rattlebags 
qoarry  stone,  and  that  all  the  rest  of  the  stone 
was  used  in  forming  the  railway  embankments. 
He  says  the  stone  is  of  no  valne  for  building 
purposes,  and  he  mentions  the  fact  that  he  had 
to  bring  stone  from  a  distance  to  build  a  bridge 
immediately  at  the  end  of  this  very  cutting.  No 
donbt  he  found  and  used  some  stone  flt  for 
building  purposes.  But  it  is  impossible  to  say 
that  any  stone  could  be  worked  to  profit  where 
only  so  small  a  proportion  of  it  as  he  found  could 
be  so  used.  Mr  Gowans  had  certainly  the  best 
means  of  knowing  the  quality  and  value  of  the 
stone,  and  if  his  evidence  is  to  be  relied  on — and 
I  do  not  see  why  it  should  not  be — the  descrip- 
tion he  gives  of  it  clearly  shows  that  it  is  of  no 
merchantable  value.  It  is  also  proved  that  no 
part  of  the  stone  removed  by  the  defenders  has 
been  used  for  building  purposes.  The  most 
part  of  it  was  carried  to  Leith,  where  it  was  dis- 
charged over  a  sea  wall  there,  and  into  a  breach 
whi(£  had  been  made  in  the  bulwarks  by  a  gale. 
It  was  also  used  in  repairing  breaches  in  the 
river  banks  near  Hawick,  and  for  similar  pur- 
poses elsewhere.  It  was  not  in  any  case  built 
in,  but  as  Mr  Bell,  the  engineer  of  the  company, 
says,  thrown  in  promiscuously.  Mr  Bell  also 
states  that  during  the  time  the  stone  was  being 
removed  from  the  catting  he  renewed  all  the 
bridges  between  Fortobello  and  Berwick,  and  en- 
larged the  platforms  at  the  stations,  but  that  in 
no  case  did  he  use  this  stone — having  brought 
stone  from  Folmont  for  the  purpose.  It  may  be 
fairly  inferred  that  he  woald  have  used  it  had  it 
been  suitable  for  building  purposes. 

The  evidence  also  shows  that  the  stone  is  not 


quarried  in  the  usual  way  by  blasting  or  by  uring 
wedges  and  punches,  but  is  simply  brought  down 
by  pinches,  and  when  that  is  the  case  Mr  Easton, 
one  of  the  pursuer's  witnesses,  says  he  would  not 
consider  it  worth  much. 

On  the  whole  matter,  I  am  of  opinion  that 
while  the  stone  was  of  some  value  to  the  defen- 
ders for  making  or  repairing  embankments,  and 
for  the  similar  nses  to  which  they  applied  it,  it 
was  of  no  merchantable  value  whatever.  I  there- 
fore think  that  the  stone  did  not  fall  within  the 
description  of  "mines  and  minerals"  in  tbeaensa 
of  the  Act;  that  therefore  it  was  not. excepted 
from  the  conveyance  of  the  lands  to  the  defen- 
ders, and  was  their  property,  which  they  might  use 
as  they  pleased. 

The  defenders  farther  say  that  even  if  the 
stone  was  to  be  considered  as  a  mineral,  and  so 
falling  under  the  70th  section  of  the  Act,  yet  that 
the  stone  was  removed  solely  with  a  view  to  the 
safety  of  the  railway  and  the  public,  and  there- 
fore that  they  acted  within  their  powers  in  bo 
removing  it. 

The  Lord  Ordinary  has  given  eif ect  to  this  plea, 
and  I  agree  with  him,  altiiongh  with  some  diffi- 
culty. If  it  be  true,  in  point  of  fact,  that  the 
company  did  remove  the  stone  with  a  view  to  the 
safety  of  the  railway  and  the  public,  I  do  not 
donbt,  for  the  reasons  assigned  by  the  Lord 
Ordinary,  that  they  were  quite  entitled  to  do  so  ; 
but  my  difficulty  arises  from  a  doubt  whether  it 
is  proved  that  that  was  truly  the  reason  why  the 
stone  was  removed.  The  fact  that  this  plea  was 
not  put  upon  record  until  after  the  proof  had 
actually  commenced,  suggests  a  donbt  whether  it 
was  not  altogether  an  afterthought.  But  it  may 
be  that  the  defenders  were  relying  on  their  other 
pleas  and  did  not  realise  the  importance  of  this 
one.  I  ooncnr  however  with  the  Lord  Ordinary 
in  thinking  that  it  is  sufficiently  proved,  that  in 
each  case  where  the  company  used  up  the  stones 
and  debris,  they  conld  have  brought  similar  ma- 
terial to  the  spot  at  a  cheaper  rate.  If  this  be 
so,  it  is  difficult  to  believe  that  they  were  doing 
anything  else  than  getting  rid  of  the  stuff.  Enter- 
taining however  the  opinion  which  I  have  ex- 
pressed as  to  the  defenders'  other  pleas,  I  do  not 
think  it  necessary  to  say  more  on  this  point,  and 
on  the  whole  matter  I  am  of  opinion  that  the  de- 
fenders are  entitled  to  be  assoilzied. 

The  LoBD  PiuEBiDxiiT,  LoBD  MnsB,  and  Lokd 
Shakd  concurred. 

The  Court  adhered. 

Counsel  for  Pursuer — Mackintoah — Dnndaa. 
Agents— Dondas  &  Wilson,  C.S. 

Oonnsel  for  Defenders— D.-F.  Balloor,  Q.C.— 
B.  Johnstone — Jameson.  Agents— -HiUar,  Bob- 
son,  &  Innes,  S.S.C. 


Digitized  by 


Google 


Uuikennek  &  Ben  t.  UoUeaon,'! 
Jan.  U,  18W.  J 


Thb  Scottish  Law  Beporter. —  Vol.  XXIIl. 


301 


Friday,  January  15. 

FIBST    DIVISION. 

[Lord  M'Laren,  Ordinary. 
MACKESSACK  «  SON  V.  MOLLESON  (WILLIAM 
HOPE  &  sons'  trustee). 

Bhip—Charier-Par^—BreMA  of  Oontraet—Bank- 
ruptqf — LiabOUy  of  Truttee—'ExaiatoT. 

A  tmstee  on  a  sequestrated  estate  continued 
for  a  time  the  boainesa  of  the  bankrupts,  with 
their  serrants,  and  in  the  coarse  of  this 
business  a  ship  which  the  bankrupts — though 
not  the  registered  owners — truly  owned  and 
managed  was  let  out  on  charter  by  one  of 
these  seirrants.     The  trustee  did  not  know  of 
the  particular  charter,  and  had  not  expressly 
antborised  it,  but  knew  that  the  vessel  was 
being  kept  employed.     The  cargo  was  injured 
through  fault  for  which   the  owners  were 
responsible.     Held  that  the  trustee  was  liable 
to  the  charterer  for  this  damage,  because  the 
ship  was  at  the  time  being  sailed  for  behoof 
of  the  sequestrated  estate. 
This  was  an  action  of  damages  for  breach  of  con- 
tract at  the  instance  of  Bobert  Mackessack  &  Son, 
Watarford  Mills,  Forres,  against  James  Alexander 
Molleeon,  O.A.,  trustee  on  the  sequestrated  estates 
of  John  Wilson  Hope,  merchant  in  Leith,  the  date 
of  whose  sequestration  was  7th  August  1883. 

The  oiroumstances  out  of  which  the  action  arose 
were  thua  stated  by  Iiord  Shand-in  his  opinion — 
"By  charter-party  dated  27th  October  1883,  en- 
tered into  between  John  Wilson  Hope,  merchant 
in  Leith,  therein  described  as '  of  the  good  ship  or 
vessel  called  the  "Jeanie  Hope,".  .  .nowtrading, 
of  the  one  part',  and  the  pursuers  of  the  other  part, 
Mr  Hope  ondertook  that  the  vessel  should  proceed 
to  fiurghead,  and  there  load  a  cargo  of  barley,  and 
should  therewith  proceed  to  lalay  or  Carbost  as 
ordered,  and  should  deliver  the  same  to  the  pur- 
Buera  or  their  assigns  in  return  for  the  freight 
therein  stipulated.  In  pursuance  of  this  charter- 
party  the  pursuers  shipped  a  cargo  of  barley  on 
board  of  the  vessel  at  Borghead  on  or  about  26th 
Hovember  following,  and  the  master  granted  a 
bill  of  lading  therefor,  undertaking  to  deliver 
the  same  at  Ardbeg,  in  Islay,  in  good  order.  This 
undertaking  was  not  implemented.  Neither  the 
yesael  nor  cargo  reached  the  port  of  destination. 
On  her  way  through  the  OEdedonian  Canal  the 
fluke  of  the  anchor,  which  was  hanging  over  the 
vessel's  side,  pieroed  the  plating  in  consequence  of 
the  vessel  or  the  anchor  striking  against  the  side 
of  the  Canal,  with  the  result  that  the  vessel  was 
flUed  with  water  and  afterwards  settled  down. 
The  oargo  was  so  seriously  damaged  that  it  had 
to  be  sold  at  Inverness,  and  the  loss  sustained 
was  not  less  than  £602,  19a.  2d." 

That  sum  of  £602,  19s.  2d.  was  the  sum  con- 
oladed  for  in  this  action. 

The  action  was  founded  upon  the  bill  of  lading, 
or  the  charter-party  and  the  bill  of  lading.  The 
pursoers  maintained  that  at  the  date  of  the  char- 
ter the  vessel  was  under  the  defender's  control  as 
trustee  upon  the  sequestrated  estate  of  William 
Hope  A  Sons,  or  otherwise  as  trustee  on  the  estate 
of  John  Wilson  Hope ;  that  the  charter-party  was 
entered  into  on  behalf  and  for  behoof  of  this  de- 


fender; and  that  in  signing  the  bill  of  lading 
the  captain  acted  for  him  and  with  his  autho- 
rity. 

A  proof  was  allowed,  from  which,  and  from 
the  admissions  on  record,  the  following  facts  were 
established : — At  the  date  of  the  sequestration  on 
7th  August  1883  the  "  Jeanie  Hope"  belonged  to 
William  Hope  &  Sons.  To  the  extent  of  3-64th8 
the  title  stood  in  name  of  John  Wilson  Hope,  who 
was,  however,  only  trustee  for  the  firm ;  to  the 
extent  of  61-64th8  the  title  stood  in  name  of 
Walter  Berry,  merchant  in  Leith,  who  was,  bow- 
ever,  only  a  security-holder  for  an  advance  of 
£5000  which  be  had  made.  Hr  Berry  deponed — 
"At  the  date  of  the  sequestration  I  was  on  the 
register  of  the  '  Jeanie  Hope'  as  part-owner.  I 
was  part-owner  as  regards  an  advance  I  had 
made.  .  .  .  Although  I  was  upon  the  register 
under  bill  of  sale  given  to  me  as  part-owner,  that 
bill  of  sale  was  in  fact  simply  a  mortgage  giving 
me  a  security.  Prior  to  the  date  when  the  acci- 
dent in  question  occurred,  in  November  1883,  I 
bad  never  entered  into  posaession  of  the  ship, 
and  never  taken  any  part  in  its  management.  I 
bad  drawn  no  part  of  the  freights,  and  was  not 
consulted  about  the  employment  of  the  vessel. 
Crou. — ^I  bad  nothing  whatever  to  do  with  the 
negotiation  of  this  charter." 

Mr  David  Smith  deponed — "  I  was  clerk  to 
William  Hope  &  Sons  before  their  sequestration. 
I  had  the  management  of  the  steamship  '  Jeanie 
Hope,'  under  Mr  John  Wilson  Hope.  I  was 
aware  of  Mr  Berry's  interest  in  that  ship.  I 
knew  he  was  a  security  owner.  I  did  not  know 
that  his  name  was  on  the  register.  I  got  no  in- 
struction from  Mr  Berry  as  to  the  management 
of  the  '  Jeanie  Hope '  before  the  accident — I  got 
my  instruction  from  Mr  John  Hope.  Mr  John 
Hope  instructed  me  before  the  sequestration  in 
regard  to  the  vessel.  After  the  sequestration  I 
got  instructions  from  Mr  Molleson,  the  trustee. 
That  continued  until  the  accident.  During  the 
sequestration  the  earnings  of  the  ship  were  col- 
lected by  Mr  Molleson.  No  pairt  of  her  freight 
or  earnings  was  paid  to  Mr  Berry.  Mr  Berry 
first  intervened  at  the  time  of  the  accident.  .  .  . 
Before  the  accident  Mr  John  Hope  had  the 
management ;  after  that  Mr  Beny  took  the 
management  out  of  Mr  Hope's  hands  and  gave  it 
to  me.  (Q)  Was  that  merely  for  the  purpose  of 
realisation  7— (A)  To  manage  the  vessel.  I  was 
sent  by  Mr  Berry  to  the  scene  of  the  accident  to 
look  after  the  vessel.  Before  the  sequestration 
Mr  Hope  managed  the  vessel,  but  I  was  the 
actual  manager ;  I  looked  after  the  chartering  of 
the  vessel,  and  sometimes  I  consulted  him  and 
sometimes  I  did  not  Under  Mr  Molleson's 
administration  I  had  no  particular  instructions — 
jost  general  instruotions  to  keep  the  ship  work- 
ing. I  signed  charter-parties  both  before  and 
after  the  sequestration.  I  had  no  written 
authority  to  do  so.  I  was  in  use  to  sign  them  as 
for  John  Hope.  My  action  in  signing  was  never 
challenged  either  by  Mr  Hope  or  Mr  Molleson. 
It  was  in  pursuance  of  my  general  instructions 
to  keep  the  ship  employed.  I  informed  Mr 
Molleson's  clerk,  Mr  Sainnie,  who  was  in  the 
office  beside  me,  of  what  I  did  in  regard  to  the 
ship.  I  knew  Mr  Bainnie  was  in  daily  communi- 
cation with  Mr  Molleson.  During  the  sequestra- 
tion I  regarded  myself  as  being  in  Mr  Molleson's 
employment.    I  received  my  salary  from  bim. 
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The  captain  of  the  Tessel  collected  the  freight, 
and  after  retaining  snfflcient  to  pay  the  vages 
of  the  crew,  remitted  the  balance  to  Mr  Molleaon, 
along  with  a  detailed  statement.  OroM. —  .  .  . 
After  the  sequestration  there  were  hopes  of  a 
composition  arrangement  being  agreed  to.  The 
business  was  kept  going  for  a  while,  and  the  staff 
were  kept  on.  I  oontinaed  with  the  rest  of  the 
staff  to  keep  the  concern  going.  I  got  no  special 
instnictioua  from  Mr  Molleson  abont  the  steamers. 
I  never  specially  communicated  with  him  abont 
them.  The  correspondence  with  regard  to  them 
was  carried  on,  not  in  Mr  Mollesou's  name,  bat 
in  Mr  Hope's.  I  remember  on  one  occasion 
Tuing  Mr  Molleson 's  name  in  the  oorrespondence, 
and  he  told  me  not  to  do  so.  I  did  not  do  so 
again.  All  the  docnments  were  signed  by  me  for 
J.  &  yf.  Hope.  The  charter  in  qaestion  is  in 
that  position.  The  nett  proceeds  of  the  entire 
business  were  handed  to  Mr  Molleson.  The 
balance  of  the  freights  was  slnmped  in  the  ac- 
counts with  the  rest.  ...  I  never  had  any  com- 
munication with  Mr  Molleson  about  this  par- 
ticular charter.  I  negotiated  the  charter  myself. 
I  never  signed  any  charter  at  all  for  Mr  Molleson. " 
The  charter-party  in  qaestion  was  signed  "  Pro 
John  W.  Hope,  D.  Smith." 

Mr  Molleson  deponed — "For  some  time  after 
the  sequestration  the  entire  business  was  carried 
on  as  a  going  concern.  It  was  a  very  extensive 
business.  There  was  for  some  time  a  hope  that 
an  arrangement  would  be  concluded,  and  the 
sequestration  put  an  end  to.  .  .  .  The  arrange- 
ment finally  broke  down  on  10th  November.  In 
the  course  of  my  management  I  took  no  charge 
of  any  of  the  ships  belonging  to  the  bankmpts. 
Mr  Smith  was  in  the  employment  of  Messrs 
Hope  when  they  became  bankrupt,  and  he  and 
the  rest  of  the  staff  were  continued  keeping  the 
concern  going.  I  did  not  give  Mr  Smith  any 
instructions  about  the  ships.  He  was  the  man 
specially  in  charge  of  the  goods,  and  I  directed 
my  attention  to  that.  I  knew  Mr  Berry  was  on 
the  register  as  owner  of  61-64tb8  of  the  '  Jeanie 
Hope.'  I  believed  him  to  be  part-owner.  I 
knew  his  interest  was  very  preponderating,  but 
I  gave  no  consideration  to  the  question  of  manage- 
ment. ...  So  far  as  I  know,  all  the  bnsiness 
with  regard  to  the  vessel  after  the  seqnestration 
was  conducted  In  Mr  J.  W.  Hope's  name,  and 
not  in  mine.  ...  I  never  gave  Mr  J.  W.  Hope 
or  Mr  Smith  any  special  instructions  to  act  for 
me  about  the  ship.  There  was  no  special  account 
rendered  for  the  ship.  The  question  of  the  intro- 
missions with  the  ships  was  one  of  accounting 
which  had  not  been  cleared  ap,  I  understood,  for 
a  considerable  period  before  the  date  of  the 
seqnestration — I  mean  as  to  the  amount  of  profit 
or  loss  to  be  attached  to  the  owners.  I  was  not 
aware  of  the  charter  in  qaestion  being  entered 
into  at  the  time.  I  knew  the  ship  was  in  exist- 
ence, and  sailing  about  somewhere,  but  I  don't 
believe  I  knew  anything  special  abont  this  charter 
till  the  present  proceedings  arose.  I  never  gave 
anyone  authority  to  make  such  a  charter  for  me. 
...  I  had  no  direct  intromission  with  the  earn- 
ings of  the  vessel.  Mr  Rainnie  never  oommuni- 
oated  with  me  about  the  vessel.  The  sequestra- 
tion being  a  very  large  and  pecnliar  one,  I  thought 
it  better  to  pat  a  man  in  charge  of  the  works  as 
a  care-taker,  and  alio  a  derk  in  the  office  at 
Jjeitb,  who  WM  there  to  represent  me,  with  in- 


structions to  communicate  with  me  if  anything 
of  moment  occurred.  The  letters  were  either 
signed  by  me  or  for  me.  Those  as  to  the  ship 
were  not  signed  by  me,  and  I  do  not  believe  they 
were  signed  for  me  ;  if  they  were,  I  certainly  gave 
no  authority  for  it.  Crott. — I  gave  no  authori^ 
to  anybody  to  look  after  the  ships.  My  under- 
standing was  that  they  were  outside  the  seqnes- 
tration, with  an  independent  ship's  husband,  who 
had  been  there  before,  and  who  remained  in  the 
position  in  which  he  had  been.  I  understood 
that  the  proportion  of  their  value  effeiring  to  the 
sequestrated  estate  would  upon  an  accounting 
come  to  the  sequestrated  estate.  I  thought  I  had 
no  title  to  intromit  with  them  witbont  consulta- 
tion with  the  other  owners.  As  regards  the 
'Jeanie  Hope,'  I  mean  Mr  Berry.  I  knew  he 
had  sixty-one  shares,  and  John  Hope  had  three 
shares.  .  .  .  I  knew  she  was  under  charter  several 
times.  I  knew  the  sequestrated  estate  had  some 
interest  in  her.  I  knew  she  was  making  voyages 
and  earning  freights,  and  that  the  crew  and  dis- 
bursements were  paid  before  the  freights  came 
into  my  hands.  No  accounts  were  furnished  to 
me  by  the  captain.  Mr  Smith  was  under  obli- 
gation to  furnish  me  with  aoeoants,  and  he  fur- 
nished me  with  one  large  accoont.  ...  Mr 
Smith  was  not  in  my  employment  in  regard  to 
these  ships  ;  he  was  in  my  employment  in  regard 
to  the  goods.  He  had  no  written  appointment 
originally,  but  I  think  he  was  reappointed  by 
writing.  I  recognised  his  right  to  remoueration 
in  connection  with  the  steamers."  Hr  Molleson 
also  stated  that  the  ship  was  eventnally  sold  for 
£UbO  to  £1600,  and  that  for  the  S-64th8  which 
belonged  to  the  bankrupt  he  got  £75,  while  Mr 
Berry  got  the  price  for  the  shares  he  held. 

From  excerpts  from  the  tmstee's  accounts  of 
intromissions  which  were  produced,  it  was  shown 
that  the  "Jeanie  Hope"  had  between  the  date 
of  the  sequestration  and  the  date  of  the  sooident 
been  carrying  cargo  and  earning  freight 

The  Lord  Ordinary  (M'Lawn)  on  3d  June 
1885  pronounced  this  interlocutor: — " Finds (1) 
that  the  cargo  of  the  '  Jeanie  Hope '  was  damaged 
in  consequence  of  the  plating  of  the  ship  being 
injured  in  manner  described  in  the  record,  and 
the  ship  becoming  iiUed  with  water,  and  that  the 
damage  claimed  (the  amonnt  of  which  is  not  in 
dispute)  is  £658,  168.  lid.  :  Finds  C2)  that  the 
pursuers,  by  obtaining  decree  against  John  Wil- 
son Hope,  have  not  elected  to  discharge  the 
present  defender:  Finds  (3)  that  the  defender, 
when  he  interfered  in  the  management  of  the 
'Jeanie  Hope,'  believed  that  the  interest  therein 
of  the  creditors  whom  he  represented  was  limited 
to  three  one-sixty-fourth  shares,  and  tliat  the  de- 
fender in  fact  only  took  up  this  asset  to  the  extent 
of  three  shares:  Therefore  decerns  against  the 
defender  for  three  sixty-fourths  of  ttie  above- 
mentioned  sum,  being  the  snm  of  £26,  Ss.  lid., 
and  quoad  tdtrarassoilzies. 

"  Opinion.— [After  holding  that  the  aeeideiUmu 
due  to  the  fault  of  the  matter]— (2)  Beferring  to 
the  record  for  a  statement  of  the  ground  of  action 
against  Mr  Molleson,  and  the  limiting  oirenm- 
stances  upon  which  he  as  a  trustee  in  bankruptcy 
relies,  I  wiU  briefly  indicate  my  opinion.  This 
is  the  second  action  which  the  pursuer  has  brought 
for  this  injury.  In  a  previous  actian  he  sued  Mr 
Hope  (on  whose  estate  Mr  HdUesoo  is  tmatoeX 
and  Mr  Beiij,  an  M  /lete  part-owner,  bnk  who 
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is  now  admitted  to  be  only  an  equitable  mort- 
gagee of  Hope  to  the  extent  of  Btxty-one  sharea. 
In  that  action  the  parsner  obtained  decree  in  ab- 
sence against  Hope,  but  after  seeing  Berry's  de- 
fences he  withdrew  the  action  against  that 
gentleman  and  tnrned  his  attention  to  Mr  MoUe- 
son.  It  is  apparently  the  fact  that  after  Hope's 
banbaptoy  the  ship  was  narigated  on  the  joint 
order  of  Mr  MoUeson  and  Mr  Berry,  althongb  Mr 
Hope  oontinned  in  the  management,  and  was 
sapposed  to  be  trading  on  his  own  aooount. 

"  Mr  Molleson  contends  that  the  pnrsaeis  have 
elected  to  take  Hope  as  their  debtor  by  obtaining 
decree  against  him,  and  that  having  elected  to 
proceed  against  the  agent,  they  haTe  discharged 
their  right  to  sne  him,  the  priuoipaL  I  am  satis- 
fied by  the  evidence  of  Mr  Boss,  the  pnrsaer's 
agent,  that  Mr  MoUeson's  relations  with  them,  as 
principal  contracting  party,  were  unknown  to  the 
pnrsaers  when  they  obtained  decree,  and  I  am  of 
opinion  that  the  obtaining  decree  in  snch  oiroam- 
stences  does  not  amount  to  an  irrevocable  election 
to  treat  the  agent  as  the  debtor.  If  a  parsner  or 
plaintiff  obtams  a  judgment  against  a  principal, 
that  is  an  election  between  the  principal  and  the 
agent,  because  every  creditor  has  necessarily  know- 
l^ge  of  the  obligation  of  the  agent  with  whom 
he  directly  contracts.  But  the  case  is  otherwise 
where  the  proceedings  are  taken  in  the  first  in- 
stance against  the  agent,  because  election  pre- 
supposes tlie  disclosure  of  a  principal,  and  if  the 
principal  is  not  disclosed  I  cannot  see  bow  the 
taking  decree  against  the  agent  can  put  the  dis- 
closed debtor  in  either  a  better  or  a  worse  posi- 
tion in  relation  to  bis  creditor.  The  decree 
against  the  agent  certainly  does  not  alter  the 
principal's  position  for  the  worse,  in  the  sense 
in  which  that  expression  is  used.  It  only  con- 
stitutes or  declares  the  agent's  obligation  without 
varying  the  contract  in  any  way.  And  therefore 
when  the  principal  is  discovered  (and  if  no  de- 
fence of  compensation  or  the  like  intervenes),  I 
think  we  ought  not  to  allow  him  to  profit  by  the 
uon-disdosare  of  the  obligation  to  the  detriment 
of  the  creditor,  to  whom  he  might,  and  perhaps 
ought,  to  have  disclosed  himself. 

"  (8)  I  am  further  of  opinion  that  Mr  Molleson 
is  only  responsible  to  the  extent  of  three  one- 
sixty-f  ourth  shares  of  the  damage,  that  is,  in  the 
ratio  of  the  interest  in  the  ships  which  the  insol- 
vent Mr  Hope  retained,  and  which  Mr  MoUeson 
took  up.  Against  this  view  it  is  argued  that  Mr 
Btfry,  who  held  an  absolute  transfer  of  sixty-one 
sixty-fourth  shares  of  the  vessel,  held  these  ^res 
really  in  security,  and  that  Mr  Molleson  must  be 
held  to  have  token  up  the  bankrupts'  reversion- 
ary interest  in  these  shares.  But  the  question 
we  have  to  consider  is,  not  the  extent  of  Mr 
Berry's  interest,  but  the  extent  of  Mr  MoUeson's 
intervention  as  owner.  Mr  MoUeson  disclaims 
all  knowledge  of  the  fact  that  Mr  Berry  was  a 
limited  owner,  and  nobody  has  said  anything 
diCeient  as  to  the  trustee's  state  of  mind  and 
information  on  the  subject.  Mr  MoUeson  and 
Mr  Berry  agreed  that  the  ship  should  be  exploited 
on  their  account  by  Mr  Hope  for  their  respective 
interests,  that  is,  in  the  proportion  of  three 
diaree  to  sixty-one.  Mr  MoUeson  never  held 
liiiir^«^lf  oat  as  a  part-owner  of  more  than  three 
shares,  because  he  never  held  himself  out  as 
owner  at  all.  He  is  a  latent  owner  (in  trust  for 
Mr  Hope's  cieditois),  and  when  discovered  is 


liable  as  a  contributory  in  any  claim  for  maritime 
damage  which  may  be  preferred.  But  his  liabU- 
ity,  as  I  conceive,  must  be  measured  by  the  ex- 
tent of  the  interest  which  he  claimed  in  the  ship, 
because  in  the  ordinary  course  of  business  a  part- 
owner  is  not  responsible  as  a  partner.  Whether 
Mr  Berry  would  be  responsible  for  the  remaining 
sixty-one  sixty-fourths  of  the  loss  is  a  question 
with  which  we  are  not  concerned.  I  have  an 
opinion  on  the  subject,  bat  as  the  claim  against 
him  is  abandoned  it  is  not  necessary  that  I 
should  state  it. " 

The  pursuers  reclaimed,  and  when  the  case  was 
heard  in  the  Inner  House  this  interlocutor  was 
pronounced  of  consent — "Sist  the  defender  as 
trustee  on  the  sequestrated  estates  of  WiUiam 
Hope  t  Sons,  chemical  manure  manufacturers 
and  merchants  in  Leith,  and  of  John  Wilson 
Hope,  merchant  in  Leith,  an  individual  partner 
of  that  firm,  as  a  party  defender  in  this  cause." 

The  pursuers  argued — The  register  was  not 
conclusive  as  to  ownership — Merdiant  Shipping 
Act  1864,  sec.  70;  HiliU  v.  Bou,  L.B.,  1  Q.B. 
634.  The  question  was,  who  was  the  exercitor  of 
the  vessel.  Here  it  was  the  defender — Mitter  dk 
Co.,  V.  Potter,  Wa»on,  db  C5>.,  November  9, 1875, 
3 R.  105.  Theczereit^rwasliablewhethertheactiou 
was  on  the  contract  or  for  damages  for  breach  of  the 
contract.  Further,  the  defender  as  part-owner 
of  the  vessel  was  liable  in  soUdum  for  the  dam- 
age, >'.«.,  for  £602,  19s.  2d.,  or  at  least  to  the 
fall  extent  of  the  value  of  his  shares  in  the  ship, 
i.e.,  £76— Ersk.  Inst.  iii.  3,  56;  More's  Stair,  i. 
119;  Carnegie  v.  Napier,  M.  14,671 ;  M^Oivan  v. 
£to<!A*«m,M.14,C71;  TurnbuUy.BUttkABankin, 
Home  800 ;  Maude  &  FoUock  on  Merchant  Ship- 
ping, i.  95.  The  pursuers  were  entitled  to  sue 
as  for  breach  of  contract,  and  were  not  bound  to 
pnt  fault  as  the  ground  of  action — BeU's  Comm. 
ii,  545,  5th  ed.  665. 

The  defender  repUed — It  was  a  question  of  fact 
whether  the  trustee  had  pat  himself  in  the  posi- 
tion of  a  contracting  party.  There  was  no  autho- 
rity for  saying  that  the  transference  of  title  ren- 
dered the  trustee  liable — see  Orant  v.  Bagletham, 
Joly  15,  1875,  2  B.  960.  The  trustee  must  take 
possession,  and  there  was  no  evidence  that  he  bad 
taken  possession  of  the  ship,  or  even  of  the  8-64 ths. 
If  Uable  as  part-owner  of  3-64thB,  it  was  admitted 
the  measure  of  his  liability  was  £75,  and  not  £26, 
8s.  lid.  as  found  by  the  Lord  Ordinary — Detrick 
&  Webtter  v.  Laing'i  Patent  Over/tead  Randttiteh 
Seicing  Machine  Company,  January  8,  1885,  12 
B.  416;  Lawson  v.  Leith  and  Newcaitle  Steam 
Packet  Company,  November  26,  1860,  13  D.  175. 
It  had  never  been  held  that  a  part-owner  was 
liable  t»  toiidum.  He  was  only  Uable  to  the  ex- 
tent of  his  ^baxe—Leamumthy,  Outhrie  <£ Pater- 
ion,  M.  14,671. 

At  advising — 

LoBD  Seaitd — [After  the  narrative  above  gwtei\ 
— It  is  clear  on  the  evidence  that  the  damage  to 
the  cargo  was  caused  by  the  fault  of  those  in 
charge  of  the  vessel,  and  no  argument  was 
offered  against  the  finding  of  the  Lord  Ordinary 
to  that  effect  contained  in  his  Lordship's  judg- 
ment. The  only  question  for  decision  is,  whether 
the  defender  as  trustee  on  the  sequestrated 
estate  of  John  Wilson  Hope,  or  on  the  estates  of 
WiUiam  Hope  &  Sons,  is  liable  for  the  loss  sos- 
tained  by  the  ponaers  ? 
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The  action  is  founded  on  the  bill  of  lading,  or  the 
ciharter-party  and  bill  of  lading.  The  pnrsnera 
maintain  it,  is  proved  that  although  the  charter- 
party  bears  to  be  in  name  of  WillJAm  Hope  (hay- 
ing been  signed  "pro  John  W.  Hope,  D.  Smith) " 
yet  the  defender  Mr  Molleson,  as  trustee  on  the 
sequestrated  estates  of  William  Hope  <fc  Sons,  vas 
at  the  date  of  the  charter  the  owner  of  the  vessel 
"  Jeanie  Hope,"  that  the  charter-party  was  entered 
into  on  his  own  behalf  as  sach  owner,  and  that 
the  vessel  was  sailed  by  him  on  the  voyage  in 
question,  so  that  the  captain  in  signing  the  bill  of 
lading  for  the  cargo  was  acting  for  him  and  with 
his  authority.  The  action  is  an  action  on  the 
contract  of  carriage,  and  the  case  of  the  pursuers 
is  that  the  defender  as  trustee  on  the  estate  of 
William  Hope  &  Sons,  or  otherwise  as  trustee 
on  the  estate  of  John  Wilson  Hope,  was  the  party 
who  contracted  with  them,  and  maintain  that 
the  defender  undertook  the  safe  carriage  of  the 
cargo  through  the  captain  as  his  servant  by  his 
signinig  the  bill  of  lading,  and  through  Mr  John 
Wilson  Hope,  or  his  clerk  Mr  Smith,  acting  as  his 
agent  by  his  entering  into  the  charter-party 
founded  on. 

The  material  question  between  the  parties  is 
not  who  was  the  owner  of  the  vessel.  The  real 
question  is,  by  whom  was  the  vessel  sailed,  and 
who  therefore  undertook  the  contract  of  carriage 
contained  in  the  bill  of  lading,  or  charter-party 
and  bill  of  lading.  In  the  determination  of  this 
question  the  matter  of  ownership  of  the  vessel  is 
no  doubt  a  very  material  element,  and  accordingly 
I  shall  first  deal  with  it. 

There  seems  to  be  no  difficulty  in  defining  pre- 
cisely how  the  ownership  and  title  to  the  vessel 
stood.  At  the  date  of  the  sequestration,  vi;;. ,  7th 
August  1883,  the  vessel  belonged  to  William  Hope 
ft  Sons.  The  title  stood  to  the  extent  of  61-64thB 
in  the  person  of  Walter  Berry,  merchant  in 
Leith,  who  appeared  as  registered  owner  on  the 
register  to  that  extent,  and  to  the  extent  of  the 
~  remaining  3-64ths  in  the  person  of  John  Wilson 
Hope.  Mr  Hope  was  however  only  trustee  for 
the  firm,  and  Mr  Berry  held  the  shares  registered 
in  his  name  only  in  security  of  an  advance  of 
£5000  made  by  him  to  the  firm,  or  in  security  of 
part  of  that  advance.  These  facts  are  instmcted 
by  the  letters  of  16th  and  17th  May  and  19th 
Jane  passing  between  Mr  Hope  and  his  firm  and 
Mr  Berry,  and  the  admissions  on  record. 

As  regards  the  sailing  of  the  vessel,  it  appears 
from  the  evidence  tliat  for  the  period  between 
May  1883,  when  Mr  Berry  was  registered  as  an 
owner,  and  August  1883,  when  Mr  Hope  and  his 
firm  were  sequestrated,  the  vessel  was  employed 
on  charters  and  sailed  entirely  by  the  firm  of 
William  Hope  &  Sons,  to  which  she  belonged,  the 
management  being  leftjto  the  witness  Mr  Smith, 
acting  nnder  Mr  Hope's  instructions  or  advice. 
It  is  not  proved  that  Mr  Berry  interfered  in  re- 
gard to  the  vessel  in  any  way.  So  matters  stood 
when  the  sequestration  oconrred.  The  effect  of 
the  sequestration  was  at  once  to  transfer  the 
firm's  right  of  property  in  the  vessel  to  the 
defender  Mr  Molleson  as  trustee,  subject  of 
course  to  the  security  held  by  Mr  Berry  under  his 
registered  bUl  of  sale.  There  is  no  qnesUon  in 
the  case,  such  as  sometimes  arises,  as  to  whether 
a  trustee  has  adopted  or  taken  over  a  current  con- 
tract to  which  the  bankrupt  was  a  party,  and 
where  the  adoption  of   the  contract  may  infer 


serious  responsibilities.  The  vessel,  subject  to 
the  security,  was  the  property  of  the  firm,  and 
nnder  the  Bankrupt  Statute  the  right  of  property 
vested  in  the  trustee  for  behoof  of  the  crediton 
immediately  on  the  oocuirenoe  of  the  sequestra- 
tion. 

After  the  sequestration  the  vessel  continued  to 
make  voyages  and  to  carry  cargo  JnSt  as  before. 
The  accounts  in  process  show  that  she  carried 
freights  throughout  August,  September,  and 
October,  before  the  charter-party  in  question  was 
entered  into.  It  is  not  proved  that  Mr  Berry, 
any  more  after  the  sequestration  than  before  it, 
took  any  part  in  the  management  of  the  vessel,  or 
that  he  interfered  in  regard  to  bar  in  any  way  till 
after  the  accident  which  gave  rise  to  the  present 
claim,  and  it  is  proved  that  all  the  earnings  of  the 
vessel  were  received  by  the  trustee  and  entered 
in  the  trustee's  accounts,  and  that  he  made  all  the 
disbursements  for  master's  and  seamen's  wages 
and  other  ship  expenses.  That  being  so,  and 
having  regard  to  the  evidence  otherwise,  I  con- 
fess I  entertain  no  doubt  that  from  and  after  the 
date  of  the  sequestration  the  defender  Mr  Molle- 
son, as  trustee  on  the  sequestrated  estates  of  the 
firm,  was  sailing  the  vessel,  and  was  the  con- 
tracting party  in  the  contracts  made  in  the 
ordinary  course  of  her  employment,  and  I  think 
it  is  proved  that  the  captain  in  signing  the  bill 
of  lading  was  the  defender's  servant  and  acting 
nnder  his  authority,  and  that  Mr  Smith  in  signing 
the  charter-party  was  also  acting  for  him  and 
with  his  auUiority.  Mr  Smith  expressly  states 
that  after  the  sequestration  he  got  his  instruc- 
tions from  the  defender.  I  do  not  for  a  moment 
mean  to  say  that  the  defender  knew  of  or  author- 
ised the  particular  charter-party  here  in  question 
or  the  granting  of  the  bUl  of  lading  on  which 
the  pursuers  found,  for  Mr  Molleson  states  he 
knew  nothing  of  this  particular  voyage  of  the 
vessel.  But  as  Mr  Molleson  himself  explains — 
with  his  knowledge  and  authority  "for  sometime 
after  the  sequestration  the  entire  business  was 
carried  on  as  a  going  concern,  and  it  was  a  very 
extensive  business."  He  also  states  in  his  evid- 
ence that  he  continued  Mr  Smith  in  the  employ- 
ment he  held  before — "he  and  the  rest  of  the 
staff  were  continued  keeping  the  concern  going." 
It  appears  that  the  reason  for  this  oourse  was 
that  it  was  expected  the  bankrupts  would  soon 
be  re-invested  in  their  estates  by  the  eariy 
acceptance  of  an  offer  of  composition  made 
by  them  —  an  expectation  which,  however, 
was  not  fulfilled.  If  in  such  oironmstances 
a  trustee  continues  to  carry  on  a  going 
business — the  property  of  the  bankrupts  and 
the  right  to  the  business  being  vested  in  him 
— and  in  so  doing  he  either  makes  contrseta 
or  authorises  contracts  to  be  made  for  him  relat- 
ing to  the  bankrupts'  property,  and  in  which,  as 
here,  the  property  of  the  bankrupts  is  employed 
for  the  purpose  of  the  contracts,  I  can  see  no 
reason  to  doubt  that  he  becomes  liable  for  the 
fulfilment  of  these  contracts  and  liable  for  any 
breach  of  them.  Mr  Molleson  states  with  regard 
to  the  "Jeanie  Hope" — "I  knew  she  was  nndw 
charter  several  times ;  I  knew  the  sequestrated 
estate  had  some  interest  in  her."  He  explains, 
moreover,  that  he  knew  Mr  Berry  was  on  the 
register  as  owner  to  the  extent  of  61-64tli8,  ud 
that  he  assumed  that  the  vessel  was  under  the 
management  of  some  ship's  husband  for  behoof 
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of  the  owners  appealing  on  the  register,  and,  as 
he  says,  "outside  the  sequestration. "    In  mailing 
this  assomption  he  was  in  error.     But  his  state 
of  knowledge  cannot  in  my  opinion  affeot  the 
question  of  his  liability.      He  knew  that  the 
general  business — an  extensive  one — was  being 
carried  on  and  he  gaye  authority  for  this.    Fart 
of  that  businesa  was  the  sailing  of  the  "  Jeanie 
Hope,"  and  apparently  another  vessel  whioh  be- 
longed to  the  firm,  and  the  entering  into  the 
neoessary  charter-parties  and  granting  of  bills  of 
lading.  This  general  authority  was  quite  sufficient 
to  warrant  Mr  Hope  or  Mr  Smith  continuing  to 
sail  the  vessels  as  before,  and  to  warrant  Mr  Smith 
in  entering  into  the  charter-party  for  the  trustee's 
behoof,  and  to  authorise  the  granting  of  bills  of 
lading  binding  on  him.     The  general  authority 
given  by  the  trustee  conferred  power  on   Mr 
Hope  or  Mr  Smith  to  continue  sailing  the  vessel 
as  before,  and  it  can  be  no  answer  to  the  pur- 
suer's claim  that  the  trustee  gave  this  authority 
on  imperfect  inquiry  or  information  as  to  the  act- 
ings or  oontse  of  dealings  which  this  authority 
would  cover.     When  to  this  is  added  the  cironm- 
stanoe  that  every  receipt  and  disbursement  con- 
nected with  the  vessel  and  her  constant  employ- 
ment was  regularly  entered  in  the  books  kept  by 
Mr  Smith  or  under  his  supervision  for  the  de- 
fender down  to  23d  October,  when  the  charter- 
party  was  entered  into,  and  that  the  receipts  and 
disbursements  connected  with  the  very  voyage  in 
question  were  also  so  entered,  I  do  not  see  that 
it  is  possible  to  doubt  that  the  defender  was  the 
party  who  became  bound  by  contract  with  the 
potsnen  for  the  safe  carriage  of  the  cargo.    If 
tlu>  defender  was  not  the  contracting  party  as 
principal,  I  confess  I  do  not  know  who  was.     It 
was  not  Mr  Berry,  for,  so  far  as  the  evidence 
shews,  he  did  not  in  any  way  interfere  to  take  or 
control  the  management  of  the  vessel  after  get- 
ting the  conveyance  whioh  be  held  in  security 
of  his  advance.     It  was  not  Mr  Smith,  for  he 
professedly  acted  as  a  clerk  or  agent  only,  and 
it  was  not  Ur  Hope,  for  he  had  neither  title  nor 
authority  to  sail  the  ship  on  his  own  aocoont, 
but  was  only  the  defender's  agent  to  continae  to 
carry  on  the  business  on  the  defender's  account, 
under  the  expectation  that  he  or  his  firm  might 
re-acquire  it,  which  they  never  did.     It  could 
then  only  be  the  defender,  for  behoof  of  the  se- 
qaeatratad  estate,  by  whom  the  vessel  was  sailed, 
and  to  the  estate  accordingly  the  profit  or  loss  of 
the  trading  must  enure,  as  that  would  appear  in 
books  kept  in  relation  to  the  continuing  busi- 
ness, which  books  must  be  regarded  as  simply 
the  books  of  the  defender. 

On  these  grounds  I  find  myself  unable  to  agree 
with  the  Lord  Ordinary.  I  am  of  opinion  that 
his  Lordship's  judgment  should  be  recalled  and 
decree  granted  against  the  defender,  as  trustee  on 
the  sequestrated  estates  of  William  Hope  &  Sons, 
for  the  amount  sued  for.  I  think  the  defender 
is  liable  for  that  sum  as  having  been  the  party 
who  contracted,  through  his  agents  or  servants,  to 
carry  the  pursuers'  cargo  safely  to  its  destination. 

The  IiOBP  PsmDENT,  Lobd  Mubx,  and  Lobd 
Adax  concurred. 

"Hie  Oourt  pronounced  this  interlocutor : — 
"Adhere  to  the  first  and  second  findings  of 
the  Ix>rd  Ordinary:    QiMod  ultra  reoal  the 
Tou  xim. 


said  interlocutor  :  Find  that  when  the  said 
damage  was  sustained  by  the  pursuers  as 
owners  of  the  said  cargo  the  vessel  was 
under  the  control  of  the  defender  as  trustee 
on  the  sequestrated  estates  of  John  William 
Hope,  merchant  in  Leith,  and  of  William 
Hope  &  Sons,  merchants  there,  and  was 
sailed  by  the  defender  for  behoof  of  the 
sequestrated  estates,  and  that  the  contract 
of  affreightment  under  which  the  cargo  was 
carried  was  entered  into  on  behalf  of  the 
defender  and  the  sequestrated  estates:  There- 
fore repel  the  defences,  decern  against  the 
defender  as  trustee  of  William  Hope  &,  Sons 
for  payment  of  £602,  X9s.  2d. :  find  the  pur- 
suers entitled  to  additional  expenses,"  Ac. 
[The  difftrenee  betwem  £668,  16t.  lid.,  the 
amount  of  damagt  at  ttated  in  the  Lord 
Ordinandi  interHeutor,  and  the  turn  above 
decerned  for,  £602,  19«.  2d.,  vhu  eompoted 
ofintereit]. 

Oounsel  for  Fuisners  (Beolaimers)— Pearson 
— Oondy.     Agents— J.  £  J.  Ross,  W.  B. 

Counsel  for  Defenders  (Bespondents) — Mackin- 
tosh —  Dickson.  Agents  —  Irons,  Boberts,  A 
Lewis,  S.S.O. 


Saturday,  January  16. 

FIBST    DIVISION. 

[Sheriff  of  the  Lothians. 
CASEY  AND  OTHERS  V.  SINCLAIR  4  SONS. 

Beparation — Matter  and  Servant — Relerianey. 

A  workman  in  the  employment  of  contrac- 
tors who  were  making  a  sewer  passing  under 
a  railway,  was,  while  crossing  the  line,  killed 
by  a  train.     Hla  widow  and  children  sued 
the  company  for  damages,  and  alleged  that 
at  the  time  be  could  not  see  the  approach  of 
the  train.     The  Court  ordered  the  pursuers 
to  specify  the  cause  of  his  being  unable  to 
see  the  train. 
This  was  an  action  of  damages  at  common  law, 
and    also    under   the  Employers  Liability  Act 
1880,  brought  in  the  Sheriff  Court  at  Edinburgh 
at  the  instance  of  the  widow  and  children  of 
Thomas  Casey,  labourer,  who  had  been  killed 
while  in  the  employment  of  Peter  Sinclair  t  Sons, 
builders,  Caledonian  Cresent,  Edinburgh. 

In  and  prior  to  the  month  of  May  1885  the 
deceased  was  in  the  employment  of  the  defenders 
as  a  labourer.  At  that  time  the  defenders  had  a 
contract  for  the  construction  of  a  sewer  about  600 
yards  in  length,  and  which  had  to  pass  under  the 
North  British  Railway  at  a  point  a  short  distance 
west  of  the  Haymarket  Station.  At  the  point  the 
drain  crossed,  the  line  is  on  an  embankment. 

The  pursuers  averred — "(Oond.  2)  .  .  .  The 
defenders  had  at  the  said  operations  foremen  and 
others  entrusted  with  the  superintendence  there- 
of. To  the  orders  and  directions  of  those  fore- 
men and  others  the  said  Michael  Casey  was  bound 
to  conform.  (Cond.  8)  .  .  .  In  connection  with  the 
said  contract  the  defenders  or  their  said  foremen 
ordered  and  directed  that  the  operations  should 
be  carried  on  simultaneously  at  both  sides  of  the 
main  line  of  said  railway,  and  that  the  workmen 
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utttMUl  «row  Vfw  it  to  KoA  from  and  in  the  motm 
ot  iMr  work,  mti  tiwt  tb*  woriunmi't  tooU  and 
Mtbur  matwUI  iM«d  in  eooncetUm  with  the  work 
Hbi//ttl4  iM  4onr«r«<l  «v«t  tba  line.  On  or  about 
tiM  l«lli  d«x<rf  May  18M  tb«  wld  Miebael  Cuej, 
in  llii«di<MtMri{«  of  bU  duty  to  tb*  defender*,  and 
in  wiMdienM  to  order*  or  direetiona  which  he  re- 
<Mtiv«d  trom  <me  of  the  defender*' aaid  foremen  or 
Mmr  MU|i«rintendenta,  waa  oroadng  the  aaid  line 
nt  railway  when  he  waa  auddenly  knoolud  down 
and  run  ovnrand  Inatantly  killed  by  a  train  which 
l)a<1  (K»tiia  awiftly  to  the  apot  where  the  accident 
ba|)(M)ii<>d.  At  tba  *am*  time  there  waa  a  train 
luiinmu  In  tba  o|)i>o«ita  direction." 

'I'lia  aimwur  to  Ound,  8  contained  the  following 
Nlalaiiiatit  At  the  tliua  Oaaoy  did  oroM  the  rail- 
way -U  'AO  lu  tim  momlDR— it  waa  daylight,  and 
tlia  train  tbat  killed  him,  being  the  train  for 
(4iitttiiiN(«rry,  waa  dua,  and  bad  itopped  at  Hay- 
ntarkat  Mtatiun,  where  it  could  bu  »een  from  where 
lite  man  wnre  worktn|i.  lie  could  itfe  and  onght 
to  have  MHn  the  train  before  orouing.  From 
wliara  ha  waa  ha  could  **e  the  train  all  the  way 
frum  tba  llayuiarket  Station." 

'I'Ua  pnrauera  awrred— "  (Oond.  4)  .  .  .  The 
dafeudara  ur  their  aald  foremen  or  auperintendenta 
aniiwlily  and  reoklvady  permitted  and  ordered 
and  dlraotud  Ilia  «ald  Miohaol  Caaey  to  carry  on 
iiU  work  by  ertMwIng  U)a  railway  line.  .  .  .  The 
aald  MU4)Hal  Haaoy  cunld  not  aee  the  train  which 
ran  uv«r  lilui  amiruaoblug,  and  thereby  he  oould 
Hut  have  himwu  a«<#rtaiu»d  at  the  time,  and  be- 
f<Mre  h»  waa  kuitokml  down,  whether  the  Una  was 
vl«ar  wh»n  ha  eudeftvtmrvd  to  eroaa." 

'lite  dafandai*  pleaded  that  th*  atatwnenta  ot 
the  purauai*  w«««  not  ralevaut. 

'IV  8h«rt(r<ii\il««Ut\«t«  vHvTinitm'ik&'l  on  11th 
lV\v  lii«ti  (*)>«lliHt  thia  )vl«a  and  alluwml  a  proof. 

^'  .V>^a>  —  II  t*  not  without  w«naid<Mabl«  heaita- 
iKuk  UMt  the  Sharitt'^uliaAJiut*  haa  allowed  a 
t«rsykf  iu  thU  twHv  Ou  th«  part  i>f  the  defanden 
U  Wat  »uMul««M«\l thai  ih«  tvurtwMa' aY«nt«nta  are 
vr<M4#YiM\t,  tua»Mk\K>h  a»  th«y  do  not  BaeatiT*  or 
Mv^u^i*  tW  )«*,vKMt»ithiY  v4  (he  d«««*»M  haTing 
M<M  !>««  d<Mth  (h(\^«^  W  v>wtt  iMyltpNa««k  The 
l>mt«\itx«'<*  alW^  v^\^>>).  S'^  Ihai  the  deoNMd 
Mtwti  l|,u,^  vthvU  y>rs>i>.'<4«v^  Ih*  X\<irth  Briixsh  Rail- 
w<M  «i  a  i^MiMt  vtMJh^  iW  U««  n»«»  wpott  a  nuMd 
a*MWkkt^WM«K  <M<vl  u  ««•  «r$w#4  Um«  he  ■»«»: 

^>l«  ls>Mt  XM  a  |\>Blt>4\<iW  (Yv<M  >ilh»oh  h*  <\>tt)d  haiwr 

»#w«  A^^x  *)^k>«v><*«-iu«t4t  )r<M«v  MKsi «-» ;i^  tbutiC'*  w»* 

k«<.^«Vl  .V^.U^'y  S<'A»  tt«  skti^tit  IKV4  V&«Y«  a«illNNtpt«4 

K>  >Hv>oii  «^.f  ^.»«  UV.IU  )»*  w«i  v>M<axK  (hal  iWw«gt 
Mid^*  ,<«*».  t"^  j><»;<»**Wk  Ww*xy»v  iCf«^  vVVasi 
-4^  M^i  ihi«  ^^vMWyji  xv«:4  «h>4  «M  lifce  ttaks 

Sl,Vt<^  ^>ai  '^>M(  >k)aftt  !><#   4itv&MYV>t?>Nl   V   iM<.*«&' 

«A'MV  ••!»*  vl-rt*  *■•»  »  5!  -uit  ■istta.Ui^  it  uiv  -'V*-'^'' 

k  -.•;.  •  \fu  X  4it»  iv>»M<»ivi  '•a*  >  '.rncwvi  >.■•  "j^ 
.»ui»  ,  -ta  J>*  wa.*  t>M  -fivr  >.»  aih»  vtihtr  '••ta«jut 

w«*  4.\jMi*)<i  '*f  'liUMCvKMi:;!'  -'oA  »K  atiiuuuQh  :» 


tote  i*  not  prepaied  to  aaythat  they  wonU  not 
be  liable  in  damagea,  and  be  haa  therefore  al- 
lowed a  proof." 

The  dfifnndera  ^>pealed  to  the  Court  of  Seeiion 
nnder  aeetion  40  <rf  the  Jndicatnre  AcL 

The  appellanta  argned  that  the  pursuers'  state- 
ment* were  irrelcTant.  All  the  general  elements 
of  danger  in  connection  with  tiie  work  in  ques- 
tion were  known  to  tiie  deoeaaed ;  this  particular 
element  of  danger,  viz.,  the  approaohuig  train, 
should  have  been  known.  The  pursuars  should 
specify  why  the  deceased  could  not  see  the  train 
approaching — Jf'Ote  t.  Sglinton  Iron  Oompttnf, 
June  9,  1888,  10  K.  955 ;  WaUnon  t.  Murray, 
July  1, 1884,  11 B.  1036. 

The  Oourt  ordered  the  pursuers  to  specify  the 
reason  why  the  deceased  could  not  see  the  ap- 
proaching train. 

At  the  next  calling  the  pursuers  amended  the 
record  by  setting  forth  that  the  cause  of  de- 
ceased's failure  to  see  the  train  was  that  smoke 
at  the  time  obscured  his  yiew,  and  the  ease 
was  then  allowed  to  proceed. 

Counsel  for  Pursuers — ^Bhind  —  W.  Campbell 
yCgent — D.  Howard  Smith,  Solicitor. 

Counsel  for  Defenders  —  B.  Johnstone  — 
Kennedy.     Agent — John  Maopherson.W.S 


Tttatoby,  January  19. 

SECOND    DIVISION. 

[Sheriff  of  the  Lotfaians. 

BTBB8  V.  IXSOSAT. 

Alb  ef  Erekange— Proof  <(f  "  A>  Value''—B(at 

^Kidkamoi  Act  18SS  (45  and  46   Viet  c.  61), 

•w.    SO—Pretvmption  tf  Value  in  Hand*  ^ 

Ot^nHM  HoUtr. 

CireamstaneaB  in   vhidi   heU   that  the 
acceptor  ol   a   Inn   which   had    lieen  dia- 
honoared  had  failed  in  an  aetioD  at  the  in- 
stance o<  the  holder  to  displaee  the  pvesunp- 
titfa   laiaad  by  the  SOih    seetioB   of  the 
Klb  of  Bxekiaaise  Act  ISSS.  that  "eray 
party  wkoae  iit.aa«aia  ^paaa  «■  a  bill  is 
jnrtnu  faeit  dnaacd  to  have  hiwoiw  a  party 
>ibars»>  fc»  TOtaa." 
fecwr  B*«n;.  a  tanas  at  Jjm^ltmA,  West  Oslder, 
rtswil  tkwaictMa  fiorp^yiMCKt  «£  £S5,  wUdi  he 
a:^(C«d  waa  ■<«»  to  kiaa  by  IktTii  Lmdsay.  reaid- 
13$  at  Vhithan.  es  a  hiS  dmwm  by  tmbam 
AiMaaii«c>  <actii*  Anjtr.  aad  aw«|i>id  by  the  de- 
Naiiitr.  asii  <]£  w)k&  &«  a>:>f(d  ha  wss  onenias 
:;x>i<>.<rs<x»  S3s£  bsju&tc  aaii  whadk  bad   been  dis- 
b>.>a<}u?»ii  bT  4b*  ■jefvntlmt      1^  irftmrm  wss 
-  .  \    iiai  KM  pazsUHe  was  9»t  as  •anwos  balder 
<tt  «1M  !>ui  L    ?    ibius  dfat  hn  1 

ji»T»M  ^c  afts  ftiitii  bv  ;^  Aswvr 

sifl  '-114  &rem&a  3^  aoot^iuc,  mSoc  he  got  poa- 

wtsuus  /f  i 

rM  :>iMrJf~Stthatita»  XsnTosa^  ifcesd  &* 

r^t*  ^A>^  wa»  ^ai^pa?  iln«an£  a>  tSha  ^fsaatioa 
wihttitor  UltiN&CM&iiux  tb-  ha  ilq<iniii£.Sadaeee|a(d 
'ild  >U1  rin-  Xaaam&rs  ■iiiiiiniiiiiiftali».  aad 
woUa  3M  ^nuaoiM  wst  mniaiaHBii  •""  '  f.  it 
appnacod  that  -iht  ^uaHuagauit  fci'itwwniiiT  bad  bod 
3taii«  jnrwuwa  nil 


.^.> 
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owed  him  £600  at  the  date  of  the  bill ;  that  the 
bill  had  been  reg^ed  at  the  bank  as  one  for 
value  by  the  agent  of  the  Commercial  Bank,  who 
deponed — "  Alexander,  in  exchanging  Lindsay's 
bill  for  Walker's  (a  bill  for  £100  drawn  by  Alex- 
ander on  Walker),  stated  that  Lindsay  was  owing 
him  £86  for  oows.  He  did  not  say  the  £86  bill 
was  an  accommodation  one. " 

The  Shexiff-Sabetitnie  pronounced  this  inter- 
loontor — "  Finds  it  proved  that  the  bill  in  ques- 
tion was  granted  \>y  the  defender  for  the  accom- 
modation of  the  pnrsnei  and  William  Alexander, 
and  that  no  valne  was  given  for  it  to  the  de- 
fender :  Therefore  finds  £e  defender  is  not  liable 
for  the  sum  sued :  Assoilzies  the  defender,"  Ac. 

On  appeal  the  Sheriff  (Davidsoii)  affirmed  this 
judgment. 

The  pursuer  appealed,  and  argued  —  While 
under  the  100th  section  of  the  Bills  of  Exchange 
Aot  1882  (46  and  46  Vict.  e.  61)  it  was  compe- 
tent for  tlM  defender  to  lead  parole  evidence  of 
his  ayerments  in  defence,  the  80th  section  of  tliat 
Aet  pioiTided  that  "(i)  Every  party  whose  signa- 
ture appears  on  a  bill  ia  prima  Jade  deemed  to 
have  become  a  party  thereto  for  value."  The 
vnv*  of  displacing  tUls  presumption  lay  upon  the 
defender,  and  on  a  consideration  of  the  proof,  he 
had  completely  failed  to  discharge  it  by  proving 
that  the  bill  was  merely  an  accommodation  one. 

The  defender  replied — (1)  On  the  merits  it  was 
eleariy  proved  that  the  bill  was  not  granted  for 
value ;  (8)  where  from  defect  of  consideration 
the  original  payee  conld  not  recover  on  a  bill, 
it  fell  upon  the  indorsee  to  show  that  it  was  for 
value — UtaiOi  v.  Bantam  and  Bvant,  April  27, 

1881,  2  Barnewall  and  Adolphns'  Bep.  291. 
At  advising — 

LoBD  Jnsnaa-OzJKBX— This  case  is  interesting 
in  so  far  as  it  may  raise  questions  under  the  Act  of 

1882,  but  as  regaids  the  particular  f  acts herel  have 
no  doubt  whatever.  I  am  unable  to  agree  with 
the  Sheriff-Substitute.  The  pursuer  was  prima 
/dete  an  onerous  indorsee,  and  I  have  heard  noth- 
ing to  displace  him  from  that  position.  The  Act 
of  1882  no  doubt  warranted  the  Sheriff-Substitute 
fat  allowing  the  defender,  the  acceptor,  to  prove 
frcut  d»jur»  that  the  bill  was  for  accommodation 
in  the  hands  of  the  indorsee.  But  the  proof  has 
entirely  failed  in  this  respect.  There  is  a  presump- 
tion n3sed  by  the  30th  section  of  the  statute  that 
the  holder  of  abill  in  due  course  is  to  beheld  prima 
faeie  as  a  holder  for  value.  Has  this  presump- 
tion been  displaced  7  Alexander,  the  indorser,  is 
oleariy  under  the  impression  that  Byers  was  his 
ozeditor,  and  I  ttiink  it  is  clear  that  Alexander 
was  his  debtor  to  the  extent  of  at  least  £600.  In 
my  opinion,  then,  the  presumption  remains. 
Latterly,  I  think  the  contention  was  given  up  by 
Mr  Khind  that  although  the  bill  was  not  for  ac- 
oonunodation  between  the  indorser  and  indorsee, 
■till  it  was  for  accommodation  between  the  drawer 
and  indorser.  There  was  no  ground  for  this  con- 
tention in  the  statute.  On  the  whole  matter,  then ,  I 
am  of  opinionthat  though  it  was  competent  for  the 
defender  to  prove  that  the  bill  was  granted  by  Alex- 
ander to  Dyers  as  an  accommodation,  he  has  com- 
pletely failed  to  do  so.  I  am  of  opinion,  then,  that 
the  judgment  appealed  against  must  be  altered. 

LoBD  OBAnmxx— I  ooDoor.  The  action  is 
xaiaed  by  Byers  against  Lindsay  for  the  sum  of 


£85  said  to  be  due  by  bill  drawn  by  Alexander 
upon  the  defender  and  endorsed  to  Byers.  The 
pursuer  says  that  he  is  an  onerous  holder,  and  he 
asks  decree  for  the  snm.  There  are  two  defences 
set  forth — Ist,  tliat  the  pursuer  is  not  an  onerous 
holder,  and  2nd,  that  the  bill  was  accepted  for  the 
accommodation  of  Alexander,  the  drawer.  There 
is  no  doubt  that  the  Sheriff-Substitute  took  the 
right  course,  having  reference  to  the  Act  of  1882, 
when  he  pronounced  the  interlocutor  allowing 
the  defender  a  proof  of  the  averments  made  in 
liis  defences.  'The  burden  of  proof  was  dearly 
on  the  defender  to  show  that  the  pursuer  was 
not  an  onerous  holder.  The  pursuer  was  not 
called  upon  to  prove  that  he  was  a  holder  for 
value.  It  appears  to  me  that  the  defender  has 
not  proved  that  which  it  was  necessary  for  him 
to  establish.  He  has  not  disproved  that  the  pur- 
suer was  an  onerous  holder.  The  evidence  is  not 
very  dear  on  the  question  whether  Lindsay  was 
an  acceptor  solely  for  Alexander's  accommodation. 
But  it  is  unnecessary  to  go  into  that  question,  be- 
cause the  pursuer  was  an  onerous  holder  and  is 
therefore  entitled  to  decree. 

LosD  BcTHEBFUBD  OuLBX  Concurred. 

LoBD  Yoimo  was  absent 

The  Court  pronounced  this  interlocutor : — 
"Find  that  the  defender  has  failed  to 
prove  that  the  pursuer  is  not  the  onerous 
indorsee  and  holder  of  the  bill  libelled:  There- 
fore sustain  the  appeal ;  recal  the  judgment 
of  the  Sheriff-Substitute  and  of  the  Sheriff 
appealed  against ;  ordain  the  defender  to 
make  payment  to  the  pursuer  of  the  sum  of 
£85." 

Counsel  for   Pursuer  —  A.    J.    Young  —  Orr. 
Agents — Irons,  Boberts,  &  Lewis,  S.S.C. 

Counsel  for  Defender — Bhind.     Agent— Hugh 
Martin,  S.S.O. 


Thursday,  January  21. 

FIRST    DIVISION. 

[Sheriff  of  Lanarkshire. 
ROTHWELL  V.  HUTCHISON  AND  OTHERS. 

Shw — Seaman  -  Working  in  Face  of  a  Known 
Danger. 

A  sailor  was   injured    during  a  voyage 
through  the  defective  condition  of  the  wheel 
of  the  vesseL    In  defence  to  an  action  for 
damages  at  his  instance,  the  owners  pleaded 
that  having  gone  on  working  in  the  know- 
ledge of  the    defect    he   could    not    claim 
damages.     HM  that  this  was  inapplicable 
to  the  case  of  a  seaman,  who  had  not  the 
opportunity  of  declining  to  work  and  seeking 
other  employment. 
Philip    Bothwell,    seaman,   raised    the    present 
action  against  Peter  Hutchison,  shipowner,  Glas- 
gow, and  others,  the  registered  owners  of  the 
steamship  "Keptune,"  to  recover  £100  for  per- 
sonal injury  sustained  by  him  while  a  seaman  on 
bowd  the  defenders'  ship.     It  appeared  from  the 
proof  that  the  "  Keptune  "  left  Bouen  for  Glasgow 
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in  Janiury  1884,  and  that  during  the  royaga  she 
eneoontered  rongh  weather.  The  pnisner  was 
directed  by  the  captain  to  take  his  turn  at  steering 
the  vessel,  and  while  so  engaged  he  was  jerked 
from  his  position,  lost  his  grip  of  the  wheel,  and 
was  flaog  on  the  bridge  dedc,  whiU  in  falling 
his  left  hand  got  entangled  and  crashed  in  the 
wheel  chain.  It  appeared  that  the  accident  was 
mainly  attributable  to  the  fact  that  one  of  the 
spokes  of  the  wheel  was  awanting,  which  caused 
the  pnrsner  to  loose  his  grip  of  the  wheel  in  a 
rongh  sea.  It  further  appeared  that  this  spoke 
was  awanting  at  the  time  when  the  ship  started 
on  her  voyage  from  Glasgow.  After  the  accident 
the  ponner'g  hand  was  dressed,  and  medical  aid 
was  called  in  on  the  ship's  arrival  at  Falmouth. 
Mortification  however  set  in,  and  it  was  found 
neoeesaiy  ultimately  to  amputate  the  thumb  and 
forefinger  of  his  left  hand.  The  pusuer  alleged 
that  by  the  accident  he  was  permanently  disabled, 
and  prevented  from  earning  his  livelUiood  as  a 
sailor.  After  a  proof  the  Sheriff  -  Substitute 
(auTEBiz)  found  that  the  defenders  were  re- 
sponsible for  the  want  of  the  said  spoke,  and  he 
assessed  the  damages  at  £60  To  this  interlo- 
cutor the  Sheriff  (Olabk)  adhered. 

The  defenders  appealed  to  the  Court  of  Session, 
and  argued — The  evidence  showed,  not  that 
the  spoke  was  broken  when  the  ship  started,  but 
that  a  spoke  was  broken  on  the  voyage  The  true 
cause  of  the  accident  was  the  captain  taking 
away  the  second  man  from  the  wheel,  and 
leaving  only  one  to  manage  the  steering — this 
was  a  cause  for  which  the  defenders  were  not 
responsible.  If  the  pursuer  knew  the  spoke  was 
awanting,  and  still  continued  to  work  at  the 
wheel,  he  was  acting  in  the  face  of  a  known 
danger,  and  could  not  now  claim  compensation. 
In  such  a  case  the  captain  and  the  seaman  were 
fellow  servants,  and  tiie  owners  were  not  liable. 
Besides,  the  defenders  employed  a  duly  qualified 
person  to  inspect  the  ship  before  she  started  on 
her  voyage,  and  in  so  doing  they  relieved  them- 
selves of  all  responsibility. 

Beplied  for  the  pursuer  —  There  was  clear 
negligence  on  the  purt  of  the  defenders  in  allowing 
the  ship  to  start  with  defective  steering  gear,  and 
the  ship's-hnsband  was  not  a  fellow  servant  to 
the  extent  of  precluding  the  defenders'  liability. 
Under  the  Merchant  Shipping  A.ot  187C  (39  and 
40  Vict.  cap.  80),  sec.  5,  there  was  on  impUed 
contract  that  the  ship  was  seaworthy.  Defective 
steering  gear  was  unseaworthiness  both  at  com- 
mon law  and  under  the  statute.  The  pursuer 
dared  not  have  refused  to  steer  on  the  ground 
that  the  spoke  was  awanting;  he  had  not  the 
option  of  working  or  not  working  in  the  face  of  a 
known  danger — M'Oee  v.  EglinUm  Iron  Co., 
June  9,  1883,  10  B.  9.55;  OnfitTi*  v.  I/mdonand 
St  Katfierine  Dodu,  L.R.  12  Q.B.D.  498,  aff.  13 
Q.B.D.  259;  BaUeny  v.  Cree,  May  23,  1873,  11 
Maoph.  626. 

At  advising — 

LoBo  'Pjasnaam— [After  narrating  the  fiiet* 
and  stating  that  A»  agreed  with  Vie  Sheriffs] — 
An  attempt  was  made  by  the  defenders  to 
maintain  that  they  could  avoid  all  liability 
for  this  accident  because  the  pursuer  know- 
ing of  the  broken  spoke  in  the  wheel  con- 
tinued to  work  in  the  face  of  a  known  danger, 
and  so  acting  he  had  only  himself  to  blame  for 


what  subseqnentiy  oconrred.  No  doubt  a  work- 
man on  land  is  not  obliged  to  work  in  the  face  of 
a  known  danger  ;  if  he  resolves  to  enoonnter  the 
danger  he  has  himself  to  blame  if  he  sustains 
injury — he  may  refuse  to  go  on  until  the  defect  is 
remedied,  and  may  thereby  cause  consideimUe 
loss  not  only  to  himself  but  also  to  bis  employers. 
The  case,  however,  of  a  seaman  is  very  different 
from  that  of  a  workman  on  land.  Is  he,  because 
he  discovers  something  defective  with  the  gear- 
ing, to  strike  work  ?  The  discipline  of  a  ship  is 
quite  inconsistent  to  such  a  notion,  and  if  • 
sailor  on  board  a  ship  of  the  mercantile  marine 
were  so  to  act  he  would  in  all  probability  be  pnt 
in  irons  while  the  ship  remained  at  sea,  and  be 
sent  to  prison  when  die  reached  the  next  port. 
The  two  cases  are  quite  distinct,  and  no  analogy 
can  be  drawn  between  the  present  case  and  that 
of  a  workman  on  land. 

LoBD  iitrai — I  am  of  the  same  opinion  on  the 
facts,  and  I  agree  with  what  your  Lordship  has 
said  as  to  the  law  applicable  to  this  case. 

Ijosd  Shamd — I  concur  in  the  judgment,  and 
also  with  what  your  Lordships  have  said. 

Another  point  which  the  defender  tried  to 
make  out  was  that  in  respect  that  a  fellow  servant 
of  the  pursuer  had  been  deputed  by  them  to 
inspect  the  ship,  to  look  after  the  steering  gear, 
and  generally  to  put  right  anything  that  he  found 
defective,  that  they  were  not  to  be  held  liable  for 
any  neglect  by  him  of  these  responsible  duties. 
If  the  defenders  could  have  shown  that  such  an 
officer  bad  been  appointed  by  them,  and  that  he 
had  entirely  neglected  his  duties,  a  very  difficult 
and  delicate  question  might  have  arisen.  We 
are  however  freed  from  any  such  inquiry,  as  there 
is  nothing  from  beginning  to  end  of  the  evidence 
which  can  be  said  to  raise  this  question. 

LoBD  koku — I  concur,  and  have  nothing  to  add. 

The  Court  pronounced  the  following  inter- 
locutor : — 

"  Find  that  the  pursuer  being  a  seaman  on 
board  the  s.8.  '  Neptune '  on  a  voyage  from 
Bouen  to  Glasgow,  was  steering  the  &ip  in  a 
rough  sea  on  the  26th  of  January  1884: 
Find  that  while  so  employed  be  was  lifted 
by  the  wheel,  and  lost  his  footing  on  the 
narrow  platform,  whereby  his  left  hand  was 
caught  in  the  steering  gear  and  severely 
injured,  so  that  the  thumb  and  forefinger 
had  afterwards  to  be  amputated :  Find  that 
the  accident  was  chiefly  due  to  the  want  of 
one  of  the  spokes  of  the  wheel  which  made 
the  man  steering  apt  to  lose  grip  of  the 
wheel  in  a  rongh  sea:  Find  that  the  said 
spoke  was  awanting  before  the  commence- 
ment of  the  voyage :  Therefore  refuse  the 
appeal,  and  of  new  decern  against  the 
defenders  in  favour  of  the  pursuer  for  Fifty 
pounds  sterling,  the  amount  of  damages 
assessed  by  the  Sheriff." 

Counsel  for  Pursuer  —  Young  —  Tonnger. 
Agent— J.  A.  T.  Sturrock,  8.8.  C. 

Counsel  for  Defenders  —  Pearson  —  M'Nair. 
Agents— J.  4  J.  Boss,  W.a 
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Friday,  January  22, 

FIRST    DIVISION. 

[Bill  Chamber. 
HACKBNZIB  ft  AITKEN  V.  ROBERTSON 
(RITCHIE  tc  bardie's  TRUSTEE). 

BankrupUn— Agent  and  PrineipalSloek   Ex- 
change— StoelAroker— Preference. 

B.  &  H. ,  stookbroken  in  Edinborgb,  were 
instruoted  by  a  client  to  boy  for  him  certain 
shares.     They  then  wrote  to  their  oorrespon- 
dents,  M.  &  A. ,  stookbrokera  in  Glasgow,  to 
procnre  the  shares,  which  they  did,  and  ad- 
Tised  B.  A,  H.  that  the  siiares  had  been 
bought  "  by  your  order,  and  on  yonr  ao- 
ooant."     The  name  of  the  parohaser  wag 
commnnioated  to  M.  A  A.  for  the  purpose  of 
being  entered  in  the  transfer.     The  transfer 
was  completed,  and  sent  by  M.  &  A.  toB.  A 
H.,  who  delivered  it  to  the  pnrobaser  in  ex- 
change for  his  cheque  for  the  price.     B.  ii 
H.  did  not  cash  this  cheque,  but  the  same  day 
B.  &  H.  sent  to  M.  &  A.  their  own  cheque  for 
a  sum  which  included  the  price  of  the  shares. 
This  cheque  was  dishonoured,  and  B.  A  fl. 
immediately  thereafter  became  bankrupt, 
and  were  sequestrated.     Held  that  M.  &  A. 
had  dealt  with  B.  A:  H.  as  brokers  for  a 
a  principal,  and  were  not  entitled  to  pay- 
ment of,  nor  to  be  ranked  preferably  for, 
the  amount  of  the  purchaser's  cheque. 
On  or  about  19th  March  1885,  Bitchie  &  Hardie, 
stockbrokers,  Edinburgh,  sent  an  order  to  Mac- 
kenzie A  Aititen,  stockbrokers,  Glasgow,  to  buy 
ninety  shares  of  the  Swan  Land  and  Cattle  Com- 
pany (Limited).     Eighty  of  these  shares  were  for 
W.   J.  Dondas,  who  had  requested  Bitchie  & 
Hardie  to  procure  them  for  him. 

On  19th  March  Bitchie  &  Hardie  were  advised 
by  Mackenzie  &  Aitken  as  follows: — "We  beg 
to  advise  having  bought  as  undernoted,  by  your 
order,  and  on  your  account,  subject  to  the  rules 
and  practice  of  the  Glasgow  Stock  Exchange,  for 
settlement  27th  Inst.,  90  shares  Swan  Land  and 
Cattle  Coy.,  @  6^,  £685,  Os.  Od."  On  the  same 
day  Bitohie  &  Hardie  sent  to  Mr  Dnndas  a  copy 
boaght-note,  bringing  out  the  amount  due  for 
oighty  of  the  above  shares,  including  stamps, 
commission,  &o.,  and  after  crediting  the  coming 
dividend,  which  the  purchaser  was  entitled  to 
receive,  as  £477,  12s.  6d.  The  transaction  was 
for  settlement  on  27th  March.  In  accordance 
with  the  usual  practice,  Mackenzie  &  Aitken  were 
advised,  a  day  or  two  before  settling-day,  that 
Mr  Dundas  was  the  purchaser.  This  was  done  in 
order  that  the  purchaser's  name  might  be  en- 
tered in  the  transfer.  Upon  either  the  27th  or 
the  28th  of  March,  the  transfer,  signed  by  the 
seller,  was  sent  by  Mackenzie  A:  Aitken  to  Bitohie 
&  Hardie,  along  with  the  usual  form  of  letter 
Bent  by  them  on  such  occasions,  of  which  the 
following  is  a  copy  : — "Herewith  we  beg  to  hand 
yon  certified  transfer  for  ,  the  receipt  of 

which  please  acknowledge  by  signing  and  return- 
ing to  us  the  enclosed  form."  Bitdiie  &  Hardie 
acknowledged  receipt  as  follows: — "Beceived 
from  Messrs  Mackenzie  &  Aitken  (80)  eighty 
shares  of  the  Swan  Land'and  Cattle  Company." 
On  28th  March  Mr  Dundas  gave  Bitchie  & 


Hardie  his  cheque  for  £477,  128.  6d.,  and  in  ex- 
change therefor  got  the  transfer.  On  the  same 
day  Ritchie  A  Hardie  sent  their  cheque  for  ££00 
to  Mackenzie  t  Aitken. 

On  28th  March  Bitohie  t  Bardie's  cheques 
were  dishonoured  at  their  bank.  The  cheque 
granted  by  Mr  Dundas  had  not  been  cashed  by 
them,  nor  had  they  in  any  way  mixed  it  with 
their  own  funds. 

The  firm  of  Bitohie  A  Hardie  were  thereafter 
sequestrated  and  J.  A.  Bobertson,  O.A.,  was 
appointed  trustee. 

Mackenzie  A  Aitken  claimed  a  preferable  rank- 
ing for  the  sum  of  £477,  128.  6d.  The  trustee 
rejected  their  claim  to  a  preference,  but  ranked 
them  as  ordinary  creditors  for  £477,  128.  6d. 

This  was  an  appeal  to  the  Lord  Ordinary  on 
the  Bills  by  Mackenzie  A  Aitken  to  have  the 
trustee's  deliverance  set  aside,  and  to  obtain  a 
preferable  ranking  in  terms  of  their  claim.  The 
trustee  lodged  answers.  Proof  was  led  in 
which  the  facts  above  stated  were  brought 
out.  The  appellants  founded  upon  the  fol- 
lowing rule  of  the  Glasgow  Stock  Exchange — 
"  (4)  The  legal  rights  and  obligations  of  oon* 
stituents  between  themselves,  for  completion  of 
transactions  made  on  their  account  by  members, 
and  the  legal  recourse  of  constituents  against 
each  other,  between  themselves,  as  well  as  the 
l^al  recourse  of  members  respectively  against 
the  constituents  of  each  other,  for  completion  of 
transactions  as  aforesaid,  are  hereby  stoiotly  re- 
served." 

The  appellants  pleaded— "  (1)  The  said  cheque 
for  £477,  12b.  6d.,  and  the  sum  therein  contained, 
having  been  in  the  hands  of  the  bankrupts  at  the 
date  of  their  stoppage,  in  trust  for,  or  as  agents 
for,  the  appellants,  the  same  formed  no  part  of 
their  estate  at  the  date  of  their  sequestration, 
and  the  appellants  are  now  entitled  to  have  the 
said  sum  paid  over  to  them.  (2)  The  said  cheque 
having  been  given  in  exchange  for  the  transfer 
obtained  by  the  appellants  for  Mr  Dundas,  and 
the  sum  therein  oou£ained  having  been  appro- 
priated to  payment  of  the  shares  thereby  trans- 
ferred, and  having  been  at  the  time  of  the  bank- 
rupts' stoppage  in  their  hands  in  forma  tpeeiflea, 
and  not  mixed  with  their  general  funds,  the  ap- 
pellants were  and  are  entitled  to  obtain  payment 
of  the  said  sum. " 

The  respondent,  at  the  suggestion  of  the  Lord 
Ordinary,  lodged  a  minute  stating  that  he  con- 
sented to  the  question  whether  the  appellants 
were  entitled  to  the  sum  of  £477,  12b.  6d.  in  dis- 
pute being  disposed  of  as  if  it  were  under  a  peti- 
tion under  section  104  of  the  Bankruptcy  (Soot- 
land)  Act  1866,  presented  by  the  appellants  to 
the  Lord  Ordinary  praying  to  have  this  sum 
taken  out  of  the  sequestration. 

At  the  proof  the  appellants  sought  to  establish 
that  the  bankrupts  were  merely  acting  as  their 
agents  and  correspondents,  and  not  principals,  in 
the  transaction. 

The  Lord  Ordinary  (Tbayhxb)  on  9tb  Decem- 
ber 1886  found  that  the  appellants  were  not 
entitled  to  payment  of,  or  to  be  ranked  prefer- 
ably for,  the  sum  of  £477, 12s.  6d.,  sustained  the 
trustee's  deliverance,  and  dismissed  the  appeal. 

'■  Opinion.— On  or  about  19th  March  1886  the 
bankrupts,  who  were  stockbrokers  in  Edinbnrgh, 
■ent  to  the  appellants  (stockbrokers  in  Glasgow) 
an  order  to  purchase  the  '  Swan '  shares  referred 
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to  on  record.  Of  same  date  the  order  was  exe- 
oated,  and  the  appellants  by  contraot-note  intim- 
ated to  the  banirnpts  that  the  shares  had  been 
bought  'by  yonr  order  and  on  yoor  account' 
^e  price  of  the  shares,  along  with  the  amount 
of  the  brokerage,  was  at  once  debited  to  the  bank- 
rapts  in  the  appellants'  books,  and  credited  to 
the  appellants  in  the  books  of  the  bankrupts. 
The  settling-day  for  said  transaction  was  27th 
March,  and  on  the  day  preceding  the  bankrupts 
forwarded  to  the  appellants  the  name  of  the  per- 
son for  whom  they  had  ordered  the  purchase,  and 
in  whose  name  the  transfer  was  to  be  taken.  The 
transfer  was  obtained  in  name  of  Mr  Dundas,  and 
forwarded  to  the  bankrupts  on  the  27th. 

"On  receipt  of  the  contract-note  on  19th 
March  the  bankrupts  sent  a  similar  note  to  Mr 
Dondas,  intimating  that  they  had  bonght  for  him 
the  '  Swan '  shares,  and  giving  him  a  note  of  the 
price,  commission,  &o. ,  payable  therefor. 

"  When  the  transfer  reached  the  bankrupts  on 
the  28th  March,  they  delivered  the  same  to  Mr 
Dundas,  and  received  from  him  his  cheque  for  the 
amount  payable.  On  same  day  they  granted 
their  own  cheque  for  a  snm  in  excess  of  the  price 
of  the  shares  transferred  to  Mr  Dundas,  but 
having  chiefly  reference  to  that  transaction,  the 
excess  being  in  diminution  of  any  balance  at  that 
time  standing  against  them  in  the  appeUants' 
books.  The  baiSarapts'  cheque  was  dishononred, 
and  they  knew  on  that  day,  not  sooner,  that  they 
would  require  to  suspend  payment  Their  affairs 
were  put  into  the  hands  of  the  respondent  at 
once,  for  behoof  of  their  creditors,  and  he  found 
the  cheque  granted  by  Mr  Dundas  among  the 
bankrupts'  papers,  the  bankrupts  having  pro- 
perly determined  not  to  cash  the  same  or  to 
meddle  with  their  estate  in  any  way  so  soon  as 
they  found  that  they  were  not  in  a  condition  to 
meet  their  obUgations. 

"  The  appellants  contend  that  Mr  Dnndas's 
cheque  should  be  given  to  them ;  or  rather,  that 
the  amount  for  which  it  was  granted  is  due 
and  should  be  pnid  to  tbem  as  the  price  of  said 
shares,  on  the  ground  that  the  transfer  was  sent 
to  the  bankrupts  for  collection,  and  that  it  was 
in  their  hands  merely  as  agents  for  the  appellants. 
If  this  contention  was  well  founded  in  fact,  I 
think  the  appellants  would  be  entitled  to  prevail 
in  their  demand.  Bat  I  think  they  were  wrong 
upon  the  fact.  In  the  transaction  in  question,  as 
in  the  whole  course  of  dealing  between  the 
appellants  and  the  bankrupts,  it  appears  to  me 
to  be  plain  that  the  appellants  looked  to  the  bank- 
rupts as  principals.  I  do  not  find  that  in  any 
case  where  an  order  was  transmitted  by  the  bank- 
rupts to  the  appellants  to  purchase  shares,  that 
the  appellants  asked  for  the  name  of  the  person 
on  whose  behalf  or  for  whom  the  shares  were 
being  purchased.  The  name  of  snch  purchaser 
was  sent  on  'name  day  '  no  doubt,  but  this  was 
simply  for  the  purpose  of  having  that  name  put 
into  the  transfer  instead  of  the  bankmpto';  such 
name  waff  not  sent  as  a  disclosure  of  the  principal 
for  whom  the  bankrupts  were  acting  as  agents  or 
brokers.  That  the  appellants  treated  the  bank- 
rupts as  principals  is  fully  borne  out  by  the  facts 
I  have  stated.  It  was  to  the  bankrupts  that  the 
appellants  sent  the  contract-note,  to  the  effect 
that  they  had  bought  on  the  bankrupts'  order  and 
account ;  it  was  to  the  bankrupts  that  they 
debited  the  amount  of  price  and  brokerage;  it 


was  from  the  bankrupts  that  they  received  pay- 
ment of  the  price  and  brokerage  either  in  ea^  or 
in  account  The  transfer  was  sent  to  the  bank- 
rupts in  completion  of  the  transaction  commenced 
on  19th  March,  not  merely  for  collection,  and  it 
was  to  the  bankrupts  the  appellants  looked  for 
payment  of  the  amount  due  to  them. 

"  In  dealingwith  Mr  Dundas  the  bankrupts  acted 
again  as  principals.  They  had  received  his  order 
for  the  shares,  they  had  fulfilled  his  order,  tbey 
delivered  him  the  transfer,  they  received  from 
him  the  price,  Mr  Dundas's  cheque  was  in  my 
opinion  a  payment  to  them  of  money  he  owed 
them  on  a  transaction  in  which  he  knew  none 
other  than  themselves  as  parties.  That  cheqae 
appears  to  me  to  have  become  part  of  the  bank- 
rupts' assets  from  the  moment  they  received  it. 
They  were  debtors  to  the  appellants  in  the  amount 
of  their  accounts,  but  were  not  custodiers  of  any 
particular  cheque  or  sum  of  money  as  agents  for 
the  appellants. 

"  It  is  not  of  any  consequence  to  inquire  what 
the  appellants'  rights  would  have  been  against 
Mr  Dundas  directly  under  the  rules  of  the  Olas- 
gow  Stock  Exchange  or  at  common  law,  if  these 
rights  had  been  asserted  before  the  transfer  was 
sent  to  the  bankrupts,  and  before  Mr  Dundas 
had  paid  them  the  money.  Whether  Mr  Dundas 
was  principal  in  Qie  transaction  or  not  with  the 
appellants  is  a  question  which  it  wonld  not  have 
then  been  necessary  to  decide.  The  appellants, 
with  the  transfer  in  their  hands,  would  have  been 
entitled  to  exercise  a  seller's  lien,  and  hold  the 
transfer  till  tiie  consideration  had  been  paid. 
But  after  Mr  Dundas  had  paid  the  price  and 
received  the  transfer,  it  is  dear  no  further  claim 
lay  against  him." 

The  appellants  reclaimed,  and  argued  — 
The  appellants  and  respondents  dealt  with 
each  otiier  as  agents,  the  true  principals 
being,  on  the  one  side  the  buyer  in  Edin- 
burgh, and  on  the  other  the  sedler  in  OIss- 
gow.  There  was  no  general  account  between 
Mackenzie  &,  Aitken  and  Bitohie  tc  Hardie,  as 
the  respondents  maintained,  but  each  transac- 
tion was  settled  separately,  which  showed  that 
Bitohie  A  Hardie  were  merely  agents  in  getting 
the  money.  Besides,  in  this  case  there  had  been 
a  payment  in  forma  ipeeifiea  by  means  of  • 
cheque,  which  should  have  been  handed  over 
direct  to  the  appellants — Bell's  Oomm.  L  (6th 
ed.)  265;  Matthem  v.  Avid  dt  OuOd,  July  18, 
1874, 1  B.  1224 ;  Semenmand  OtKen  v.  Brinilay 
and  Another,  84  L.J.,  O.F.  161 ;  Macadam  v. 
Mariin'i  Truitee,  November  6,  1872,  11  Macph. 
S3. 

The  respondents  argued — There  were  here  two 
distinct  contracts,  and  there  was  no  contract 
between  the  buyer  and  the  Glasgow  broker. 
The  rule  of  principal  and  factor  could  not  apply 
here.  The  case  of  MaWtewt  v.  Auld  A  QuOd 
was  just  the  converse  of  the  present  The  bank- 
rupts were  in  the  position  of  principals  through- 
out; tbey  never  held  the  money  as  agents  for 
Mackenzie  t  Aitken,  and  were  only  under  an 
obligation  to  account.  Any  claim  that  the 
appellants  might  have  had  against  Dundas 
was  now  barred,  because  they  had  elected  to 
proceed  against  the  respondente — Ferrier  r. 
Beds,  February  2S,  1866,  8  Maoph.  561. 


At  advising— 
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LoBo  PHxammr — The  appellants  in  this  ease 
are  Mackenzie  A  Aitken,  a  firm  of  itockbrokera 
in  Glasgow.  They  olaimed  a  preference  in  the 
sequestration  of  Hitobie  A  Hardie,  who  are 
stockbrokers  in  Edinburgh,  for  the  soiu  of 
£477,  128.  6d.  The  trustee  rejected  their  claim 
to  a  preference,  bat  has  ranked  them  for  that 
amount  as  ordinary  creditors. 

The  question  is,  whether  the  appellants  have 
established,  in  the  discussion  which  we  have  had, 
a  right  to  a  preference  ?  The  circumstances  are 
very  simple  which  have  given  rise  to  the  claim. 
Mr  Dundas  was  desirous  of  purchasing  some 
shares  in  the  Swan  Laud  and  Cattle  Company 
(Limited),  and  instructed  his  brokers,  who  are 
the  bankrupts,  to  buy  eighty  such  shares  for 
bim.  They  seem  not  to  have  been  able  to 
procure  these  shares  on  the  Edinburgh  Stook 
Exchange,  but  baying  an  order  from  another 
person  for  ten  additional  shares,  they  sent  an 
order  to  the  appellants  in  Glasgow  to  buy  for 
them  ninety  shares  iu  all.  The  appellants  acted 
upon  these  instructions,  and  bought  the  shares 
from  some  party  nnknown  to  us.  The  whole 
was  done  apparently  in  one  day,  the  19th  of 
March  1885.  The  first  doonment  of  consequence 
is  the  anDOUDCement  by  Mackenzie  A  Aitken  to 
the  bankrupts  that  they  had  bought  these  eighty 
shares,  and  that  is  contained  in  a  letter  which  is 
in  these  terms — "We  beg  to  adfise  having 
bonght  asuudemotediby  your  order  and  on  your 
acoonnt,  subject  to  the  rules  and  practice  of  the 
Glasgow  Stock  Exchange,  for  settlement  27th 
inst,  90  shares  Swan  Land  and  Cattle  Company  ;" 
and  then  follows  note  of  the  price.  This  in- 
struction was  received  by  Bitchis  &  Hardie, 
and  they  communicated  to  Mr  Dundas  that  they 
bad  been  successful  in  buying  for  him  the  shares 
he  wished.  The  settlement,  it  will  be  observed, 
was  for  the  27th  of  March,  and  of  course  it  was 
the  duty  of  the  brokers  in  Edinb  urgh  on  the  "  name  " 
day — that  is  to  say,  the  day  before  settlement — to 
communicate  to  the  brokers  in  Glasgow  the 
name  of  their  client  who  was  the  purchaser,  in 
order  that  the  transfer  might  be  made  out  in 
Glasgow  and  signed  by  the  seller,  and  then  sent 
through  for  the  signature  of  the  purchaser. 
That  was  all  duly  done  on  the  27th  or  the  28th 
of  March — it  does  not  distinctly  appear  which ; 
Mackenzie  A  Aitken  sent  the  transfer  signed  by 
the  seller  to  Kitchie  &  Hardie,  and  the  bank- 
rupts, in  conformity  with  the  desire  of  the 
appellants,  acknowledged  receipt  in  these  terms — 
"Beceived  from  Messrs  Mackenzie  &  Aitken  (80) 
eighty  shares  of  the  Swan  Land  and  Cattle  Com- 
pany." So  the  matter  was  settled  as  regards  the 
completion  of  the  contract  of  sale.  On  the  same 
day  Mr  Dundas  gave  Bitchie  So  Hardie  a  cheque 
on  his  bankers  for  £477,  128.  6d.,  and  on  that 
day  also  the  bankrupts  senC  their  cheque  for 
£600  to  Glasgow.  That  was  not  the  precise 
sum  received  from  Mr  Dundas,  but  was  a  slump 
sum  to  be  put  to  their  credit  in  account  with 
their  correspondents. 

The  question  turns  on  the  true  relation  between 
the  parties.  There  can  be  no  doubt  as  to  the 
relation  between  Mr  Dundas  and  the  bankrupts, 
for  it  was  that  of  principal  and  broker  and 
nothing  else.  If  the  banlmipts  had  bought  the 
stock  their oUentwantednpon  the  Edinburgh  Stock 
Exchange,  that  would  have  been  a  perfectly  ordi- 
nary description  of  transaction,  in  which  the  two 


broken  would  have  settled  between  themaelTes 
on  settling-day,  and  the  transfer  would  have 
been  exchanged  for  money.  But  that  not  being 
the  nature  of  the  transaction,  what  was  the 
relation  between  the  Edinburgh  and  Glasgow 
brokers?  It  appears  to  me  that  it  was  that  of 
principal  and  broker  and  nothing  else.  The 
bankrupts  in  Edinburgh  ordered  their  corre- 
spondents in  Glasgow  to  buy  a  certain  number  of 
shares,  and  the  Glasgow  firm  did  buy  them,  as 
stated  in  their  letter  of  19th  March  "by  your 
order  and  on  your  account."  I  think  it  is  im- 
possible to  get  over  those  words,  which  express 
what  the  transaction  was,  without  seeing  that 
the  relation  was  that  of  principal  and  broker 
only.  When  the  Glasgow  firm  sent  the  transfer 
tbey  put  into  the  hands  of  the  Edinburgh  brokers 
a  complete  title  to  the  shares — that  is  to  say,  the 
transfer  only  required  to  be  accepted  by  the 
purohsser  to  complete  the  transfer.  Now,  they 
did  so  without  getting  payment  of  the  price — that 
is  to  say,  they  gave  credit  to  the  bankrupts. 
They  trusted  them  with  the  transfer  without 
getting  money  for  it,  and  if  in  these  circum- 
stances the  brokers  in  Edinburgh  became  bank- 
rupt without  paying  for  the  shares,  the  parties 
trusting  them  must  just  suffer  for  it.  Tbey  have 
not  got  the  money,  and  they  cannot  get  it  now, 
except  in  the  shape  of  a  dividend. 

The  appellants  pleaded  that  since  this  was  a 
cheque  in  the  bankrupts'  hands  which  had  been 
granted  by  Mr  Dundas,  they  had  in  some  way 
acquired  a  right  to  that  cheque.  I  have  difficulty 
in  understanding  how  that  can  be  maintained. 
Tbey  knew  nothing  about  the  client  of  the 
Edinburgh  firm,  tbey  had  made  no  contract  with 
him,  and  although  his  name  was  disclosed  to  the 
Glasgow  brokers,  that  was  not  for  the  purpose 
of  creating  any  relation  between  them,  but  to 
enable  the  Glasgow  brokers  to  make  out  the 
transfer.  The  Glasgow  firm  bad  thereupon  no 
possible  claim  against  Mr  Dundas  for  payment 
of  the  purchase  price,  and  when  be  paid  the 
Edinburgh  broker  he  discharged  the  only  possible 
obligation  he  ever  undertook.  That  obli^tion 
was  npon  a  contract  of  mandate  between  himself 
and  the  Edinburgh  brokers,  and  was  entirely 
discharged  when  he  gave  them  the  money.  The 
Edinburgh  brokers  were  no  doubt  indebted  to 
their  Glasgow  correspondents,  but  only  person- 
ally ;  they  were  under  an  obligation  to  pay,  but 
not  to  transfer  in  specific  form  the  document  of 
debt  which  they  had  received.  While  matters 
were  in  this  state  the  Edinburgh  firm  became 
bankrupt.  I  am  of  opinion  that  the  appellants 
hsve  no  claim  to  a  preference  when  Uie  true 
relation  between  the  parties  has  been  ascertained, 
and  I  am  therefore  for  affirming  the  judgment  of 
the  Lord  Ordinary. 

LoBD  Muax  concurred, 

LoBD  Shamd — I  am  of  the  same  opinion.  We 
were  referred  to  certain  rules  of  the  Glasgow 
Stock  Exchange  which  it  was  maintained  support 
the  view  that  the  Edinburgh  and  Glasgow  brokers 
were  acting  in  some  sense  as  agents  for  each 
other  in  order  to  enable  them  to  have  recourse 
•gainst  their  respective  constituents.  But  I 
do  not  think  these  rules  apply  as  between  a  broker 
in  Glasgow  and  a  broker  in  another  town.  It 
must  be  observed  that  the  transaction  was  com. 
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pleted  in  Edmbnigh.  It  might  haye  been  that 
in  conseqaenoe  of  being  unable  to  get  stook  in 
Edinburgh  the  brokers  might  have  been  obliged 
to  get  in  London  the  stodk  they  wanted.  The 
ndes  of  the  London  Stock  Exchange  woold  not 
have  applied  to  that  transaction,  and  just  in  the 
same  way  I  do  not  think  that  the  roles  of  the 
Glasgow  Stook  Exchange  can  apply  here. 

I  think  that  when  the  Edinburgh  firm  pnr- 
ohased  these  shares  from  the  Glasgow  firm  the 
transaction  was  one  between  principals.  Bitohie 
&  Hardie  employed  the  Glasgow  firm  to  purchase 
the  shares  as  principals,  and  Mackenzie  ft  Aitken 
in  the  execution  of  that  order  were  entitled  to 
regard  Bitchie  ft  Hardie  as  principals.  This 
Tiew  is,  I  tliink,  corioborated  by  the  oonrse  of 
dMling  between  the  parties.  We  have  not  had 
produced  in  the  case  the  letter  by  which  the 
transfer  was  transmitted  from  Glasgow  to  Edin- 
burgh, but  a  form  of  the  letter  in  which  this  was 
done  has  been  printed,  the  letter  having  reference 
to  another  transaction.  That  letter  is  jast  in 
the  terms  that  an  employee  wonld  nse  in  address- 
ing his  employer.  Ko  doubt  Mackenzie  ft  Aitken 
might  have  acquired  a  preference  by  giving  only 
a  qualified  title  when  they  sent  the  transfer.  If, 
for  example,  this  had  been  added  to  the  letter, 
"which  stock  is  transmitted  to  yon  for  the  pur- 
pose of  delivery  to  your  client  upon  the  condition 
that  yon  send  ns  his  cheqne  by  return  of  post," 
then  I  think  the  appellants'  claim  to  a  preference 
might  have  been  sustained,  but  in  the  absence  of 
any  such  condition  I  think  it  must  fail. 

LoBD  Adam — I  concur,  and  I  think  that  oar 
judgment  practically  gives  effect  to  what  was 
the  ordinary  conree  of  dealing  between  the  parties. 

The  Oonrt  afiSrmed  the  interlocutor  of  the 
Lord  Ordinary. 

Oounsel  for  Appellants  —  Jameson  -Goudy. 
Agent— F.  J.  Martin,  W.S. 

Counsel  for  Bespondent  —  Comrie  Thomson 
— Dickson.     Agents — Dove  ft  Lockhart,  S.S.O. 


Friday,  January  22. 

FIRST    DIVISION. 

[Court  of  Exchequer. 
THE  GLASGOW  AND  SOUTH-WESTERN  RAIL- 
WAY COMPANY  V.  THE  SOLICITOR   OF 
INLAND  REVENUE. 
Setenue—"  Oonveyance  on  Sale" — Sum  Aueued 
at  GompeTuation  for  Lou  of  Butineu — Stamp 
Act  1870  (33  and  84  Viet.  cap.  97),  tee.  70. 
Under  a  proceeding  to  obtain  compensa- 
tion for  premises  taken  by  a  railway  com- 
pany, there  was  assessed  (1)  a  sum  as  the 
valne  of  the  land  taken ;  (2)  a  sum  as  the 
▼alue  of  the  buildings  and  machinery  there- 
on ;  (8)  a  sum  as  compensatian  for  loss  of 
business  which  the  proprietors   were  there 
carrying  on  on  the  land.     Held  (dtM.  Lord 
Shand)  that  the  compensation  for  loss  of  busi- 
ness was  not  part  of  the  consideration  paid  by 
the  company  for  the  "  conveyance  on  sale  " 
of  the  property,  and  therefore  fell  to  be  ex- 


cluded in  estimating  the  ad  talorem  stamp- 
duty  payable  for  the  conveyance  on  sale. 
This  was  a  Case  under  the  Stamp  Act  of  1870,  for 
the  Glasgow  and  South- Western  Bailway,  in  a 
question  between  them  and  the  Commissioners 
of  Inland  Bevenue.  The  Case  stated  the  fcd- 
lowing  facts :  —  In  |a  proceeding  under  the 
Lands  Clauses  Consolidation  (Scotland)  Act 
1815,  before  the  Sheriff  of  Benfrewshire  and  a 
special  jury,  for  the  purpose  of  assessing  the 
compensation  payable  by  the  railway  company  to 
the  firm  of  SommerviUe  ft  Company,  timber  mer- 
chants, Caledonian  Saw-Mills,  Greenock,  for  .the 
land  or  property  and  others  taken  by  the 
company,  the  special  jury  found  Sommer- 
viUe &  Company  entitled  to  the  sum  of 
£28,586,  2s.  Id.  as  the  value  of  the  land  about  to 
be  taken  by  the  railway  company  under  the 
powers  contained  in  and  for  the  purposes  of  their 
private  Act.  They  further  found  Sommerville  ft 
Co.  entitled  to  the  sum  of  £14,572,  16s.  Sd.  for 
the  value  of  the  buildings,  machinery,  and  plant 
upon  the  said  land ;  and  to  the  sum  of  £9499,  8s. 
3d.  as  oompensation  for  loss  of  business.  These 
three  sums  amounted  in  all  to  £52,658,  6s.  7d. 

The  instrument  under  which  this  question  arose, 
an  abstract  of  which  was  set  forth  in  the  Case,  wis 
entitled  a  conveyance,  and  bore,  that  considering 
that  by  verdict  of  the  jury  they  found  Sommerville 
ft  Co.  entitled  to  £28, 586,  2b.  Id.  as  the  value  of  the 
land  taken,  £14,672,  163.  3d.  as  the  value  of  the 
buildings,  machinery,  plant,  and  others  upon  the 
land,  and  the  sum  of  £9499,  8s.  3d.  as  oompensa- 
tion for  loss  of  business,  "said  three  sums 
amounting  in  all  to  the  sum  of  £52,668,  68.  7d. ; 
and  seeing  that  the  said  Glasgow  and  South- 
western Railway  Company,  incorporated  by  the 
Glasgow  and  Soath-Westem  Bailway  Consolida- 
tion Act  1855,  have,  pnrsnant  to  the  Glasgow  and 
South- Western  Bailway  Act  1 881,  paid  to  the  said 
Sommerville  ft  Co.  the  said  sums  of  £28,586, 
2s.  Id.  and  £14,572,  16s.  3d.  as  the  value  of  the 
foresaid  land  or  property,  and  of  the  foresaid 
buildings,  machinery,  plant,  and  others,  of  which 
two  sums  they,  the  said  Sommerville  ft  Company, 
thereby  acknowledged  the  receipt,  and  that  the  sJd 
railway  company  has  also  paid  to  them,  the  said 
Sommerville  ft  Company,  tbe  said  sum  of  £9499. 
8s.  3d.,  conform  to  separate  receipt  and  discharge 
granted  by  them  therefor :  Therefore  the 
said  Sommerville  ft  Company,  and  individual 
partners,  do  hereby  self,  alienata,  dispone, 
and  convey,  assign,  and  make  over  from 
them,  their  heirs  and  successors,  to  the  said  rail- 
way company,  their  successors  and  assigns,  for- 
ever, according  to  tbe  true  intent  and  meaning 
of  the  said  Acts,"  the  pieces  of  ground  known  as 
the  Caledonian  Saw  Mills,  and  minerals  therein, 
and  whole  buildings  and  heritable  and  moveable 
machinery  therein. 

The  Bailway  Company,  on  8tb  July  188S, 
presented  to  the  Commissioners  of  Inland 
Bevenue  the  deed  of  conveyance  of  the 
property  in  order  to  have  the  amount  of 
stamp-duty  due  thereupon  determined.  The 
Commissioners  were  of  opinion  that  the  instm- 
ment  was  chargeable  with  adtalorem  oonveyanoe 
on  sale  duty ;  and  that  the  amount  or  value  of  the 
consideration  for  the  sale  consisted  of  the  total 
sum  of  £62,658,  68.  7d.  paid,  being  the  aggre- 
gate of  the  three  sums  above  mantionad.  Tlie 
Commissioners  accordingly  assessed  the  ad  tat- 
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*rem  oonTeyanoe  on  sale  duty  of  £263,  lOs.  npon 
the  instTTiment  in  respect  of  the  £S2,668,  6b.  7d., 
which  incloded  that  dnty  on  the  £9499,  88.  8d. 
The  said  Glasgow  and  Sonth  -  Western  UaiU 
way  Company  declared  themaelves  dissatis- 
fied with  the  determination  of  the  said 
Oommissionera,  so  far  aa  regarded  their  assess- 
ment of  oonyeyance  on  gale  dnty  on  the  said  sum 
of  £9499,  8s.  8d.,  on  the  ground  that  neither  in 
form  nor  in  substance  was  the  snm  in  question 
any  part  of  tiie  amonnt  or  ralne  of  the  considera- 
tion of  the  sale  or  of  the  consideration  of  granting 
the  oonveyanoe  to  them,  and  that  the  yiew 
adopted  by  the  Oommissionors  was  contrary  to 
the  Suonp  Acts. 

They  therefore  took  this  Case  for  the  opinion 
of  the  Oonrt. 

An  abstract  of  the  "  Beoeipt  and  Discharge  for 
£9499,  8s.  Sd.,"  referred  to  in  the  foregoing 
quotation  from  the  conveyance,  formed  part 
of  the  Case.  The  discharging  clause  of  it 
was — "Therefore  the  said  Sommerville  t  Com- 
pany, and  partners  thereof,  do  hereby  ex- 
oner,  acquit,  and  simplioiter  discbarge  the 
said  railway  company,  not  only  of  the  said 
Bum  of  £9499,  8s.  3d.,  and  whole  claims 
and  demands  competent  to  them  in  respect 
thereof  under  the  Bailwsy  Companies  Act,  or 
the  foresaid  verdict,  but  also  of  the  said  verdict 
itself,  and  all  that  has  followed  or  may  be  com- 
petent to  follow  thereupon." 

Section  70  of  the  Stamp  Act  1870  provides — 
"  The  term  conveyance  on  sale  iudndes  every 
instrument  and  every  decree  or  order  of  any 
Conrt,  or  of  any  commissioners,  whereby  any  pro- 
perty, npon  the  sale  thereof,  is  legally  or  equit- 
ably transferred  to  or  vested  in  the  purchaser,  or 
any  oUier  person  on  his  behalf,  or  by  his  direc- 
tion." The  relative  schedule  fixes  the  ad  md- 
ortm  duties  on  "conveyances  and  transfers  on 
sale  "  of  any  property. 

Argued  for  the  Bailway  Company — The  deter- 
mination of  the  Commissioners  was  wrong,  be- 
cause loss  of  business  could  not  be  the  subject- 
matter  of  a  sale  and  a  transfer ;  only  land,  and 
the  buildings  thereon,  with  their  contents,  could 
be  dealt  with.  To  prevail  the  Commissioners 
would  require  to  show  that  the  sum  obtained  by 
SommervUle  it  Co.  was  for  the  subjects  sold,  but 
it  included  more.  In  determining  the  stamp- 
duty  payable  the  two  points  to  keep  in  view  were, 
1st,  to  what  extent  was  there  a  sale  ;  and,  2d, 
what  was  the  consideration  paid  for  a  thing  sold? 

Replied  for  the  Commissioners— The  whole 
three  items  which  went  to  form  the  £52,668 
entered  into  the  question  of  the  valne  of  these 
subjects  to  their  owner,  and  so  the  whole  sum 
fell  nnder  the  stamp-duty.  The  whole  of  the 
lands  were  conveyed,  and  there  was  no  authority 
in  the  statute  for  the  jury  making  a  separate 
allowance  for  loss  of  business  as  they  had  done  here. 

Anthorities — Act  33  and  84  Vict.  cap.  97,  sec. 
70 ;  PeOe  v.  PeOe,  IiB.,  3  Oh.  Div.  86. 

At  advising — 

LoBD  FBEsmzNT — The  question  raised  by  this 
case  is,  what  amonnt  of  stamp-duty  is  payable 
upon  a  deed  of  conveyance  granted  by  Sommer- 
vUle ft  Company,  saw-millers  in  Greenook,  to  the 
Glasgow  and  Sonth-Westem  Bailway  Company  ? 
It  is  admitted  that  the  stamp  most  be  an  a<2 
vaiarem  stamp,  and  the  amount  of  it  <A  oonrM 


depends  npon  the  amonnt  of  the  consideration 
paid  by  the  purchasers  to  the  seller  for  the  con- 
veyance npon  the  sale.  The  words  of  the  Stamp 
Act  ^seo.  70)  are — "The  term  'conveyance  on 
sale'  mclndes  every  instrument  and  every  decree 
or  order  of  any  court,  or  of  any  commissioners, 
whereby  any  property,  npon  the  sale  thereof,  is 
legally  or  equitably  transferred  to  or  vested  in 
the  purchaser,  or  any  other  person  on  his  behalf, 
or  by  his  direction." 

Now,  these  words  of  the  statute,  I  think,  make 
it  clear  that  the  snbject  in  respect  of  which  the 
consideration  is  payable  must  be  a  snbject  which 
is  transferred  by  the  instrument,  and  is  by  the 
force  of  the  instrument  vested  in  the  purchaser 
or  some  other  person  on  his  behalf,  and  of  course 
the  consideration  must  be  the  value  given  for  the 
snbject  so  transferred  and  nothing  else. 

In  the  present  case  the  conveyance  proceeds 
npon  a  verdict  of  a  jury  nnder  a  compensation 
trial  between  Sommerville  t  Company  and  the 
railway  company,  and  the  verdict  of  the  jury 
was  that  the  company  were  to  pay  £28,686  for 
the  value  of  the  land  taken,  and  £14,672  for  the 
value  of  the  buildings  and  machinery  upon  that 
land.  They  also  awarded  a  snm  of  about  £9600  as 
compensation  for  loss  of  business  to  Sommerville 
ic  Company,  and  the  question  is,  whether  the 
consideration  for  the  conveyance  embraces  that 
snm  of  £9600,  or  whether  that  falls  to  be  excluded 
in  estimating  the  amount  of  the  ad  valorem  duty  ? 
The  Commissioners  expressed  their  opinion  that 
the  instrument  was  chargeable  with  aaadvalorem 
conveyance  on  sale  duty,  and  that  the  amonnt  or 
value  of  the  consideration  for  the  sale  consists  of 
the  total  sum  of  £52,658  paid,  that  sum  embrac- 
ing the  £9500  which  was  given  for  compensation 
for  loss  of  business. 

I  am  not  able  to  agree  with  the  conclusion  of 
the  CommissioneTS,  because  I  do  not  think  that 
the  £9500  given  as  compensation  for  loss  of 
business  is  in  any  proper  sense  of  the  term  a 
part  of  the  consideration  given  for  the  convey- 
ance npon  the  sale  of  this  estate.  The  railway 
company  were  not  here  taking  a  portion  of  any 
subject,  but  they  were  taking  the  whole  property 
belonging  to  Sommerville  &  Company,  and  the 
value  of  the  land  and  honses  together  amounted 
to  £28,686  phu  £14,572,  and  that  appears  to  me 
to  be  the  consideration  paid  for  the  property 
which  was  transferred  to  and  vested  in  the  rail- 
way company  by  force  of  the  conveyance. 

The  circumstance  that  Sommerville  &  Com- 
pany not  only  were  the  owners  of  the  property 
taken,  but  also  that  they  occupied  that  property 
as  a  place  of  business,  carrying  on  the  work  of 
saw-millers,  is  an  accident.  It  might  quite  well 
have  been  that  the  property  and  the  occupancy 
were  vested  in  different  persons  altogether.  No 
doubt  it  is  not  very  common  in  a  work  of  this 
kind  for  the  property  to  be  owned  by  one  person 
and  occupied  by  another,  because  it  is  much 
more  convenient  that  the  manufacturer  or  mer- 
chant, or  whatever  he  may  be,  should  be  owner 
of  his  own  property,  and  in  letting  a  snbject  like 
this  we  have  all  seen  in  cases  of  a  different 
description  how  very  difficult  it  wonld  be  to  fix 
a  rent.  But  still  the  two  interests  are  perfectly 
distinct  and  separable — the  interest  of  the  pro- 
prietor and  the  interest  of  the  person  who  as 
tenant  or  otherwise  is  carrying  on  the  business 
on  the  premises. 
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Now,  if  Messrs  SommeiTille  &  Company  had 
been  the  owners  of  the  estate  merely  they  oould 
not  have  had  this  smn  of  £9500  awarded  to  them 
by  the  jury,  because  they  would  have  lost  no 
business.  The  loss  of  business  would  haye  been 
entirely  a  loss  to  their  tenants,  and  accordingly 
the  consideration  which  they  would  have  received 
for  this  coUTeyance,  if  they  had  not  been  occupy- 
ing these  business  premises  and  carrying  on  their 
business  there,  would  have  been  the  snm  of 
£28,000  for  the  land  and  £14,000  for  the  bnildings 
and  machinery,  and  the  £9500  would  have  been 
awarded  to  their  tenants  for  the  loss  of  business 
which  they  sustained  by  being  turned  out  of  the 
premises.  It  is  very  clear  that  in  that  case  the 
£9500  payable  to  the  tenants  would  not  have 
been  any  part  of  the  consideration  given  to  the 
proprietor  of  the  land  for  the  conveyance  upon 
the  sale,  nor  would  it  have  been  a  sum  that  could 
have  been  subjected  to  an  od  valormn  duty  in  any 
other  way.  The  only  document  or  writ  that 
would  have  required  to  pass  between  the  parties 
in  regard  to  that  sum  of  compensation  for  loss 
of  business  would  have  been  a  receipt  or  dis- 
charge by  the  tenants  of  the  premises  granted  to 
the  railway  company,  and  that  receipt  or  dis- 
charge would  have  borne  a  simple  ten  shilling 
stamp  and  nothing  else.  There  could  have  been 
no  ground,  so  far  as  I  can  see,  for  charging  any 
other  stamp  npon  it  whatever. 

Now,  does  it  make  any  difference  that  the  two 
characters  of  proprietor  and  tenant  or  oocnpier 
are  combined  in  the  same  person,  or  does  that 
circumstance  of  the  combination  of  these  two 
characters  affect  the  nature  of  the  compensation 
for  loss  of  business  which  was  awarded  by  the 
verdict  of  the  jury  ?  I  think  not.  I  think,  as  I 
said  before,  that  in  so  far  as  the  question  of 
consideration  for  conveyance  upon  a  sale  is  con- 
cerned the  circumstance  that  the  proprietors  are 
also  occupiers  is  a  mere  accident,  and  has  nothing 
to  do  with  the  question  arising  upon  the  Stamp 
Act,  and  I  therefore  come  to  the  conclusion  that 
the  consideration  for  the  conveyance  upon  the 
sale  here  consists  of  the  two  sums  paid  for  the  land 
and  for  the  houses  and  machinery  respectively, 
and  no  more. 

LoBD  JSjisx — I  conooi  with  your  Lordship  in 
the  interpretation  to  be  put  npon  section  70  of 
the  statute,  npon  which  this  qneetion  turns. 
Your  Lordship  has  explained  that  by  the  words 
of  the  statute  the  property  on  the  sale  of  which 
the  stamp  is  exigible  must  be  a  subject  that  is 
transferred  to  the  party  at  the  time.  There  is 
some  diffionlty  in  this  case  occasioned  by  the 
somewhat  peculiar  terms  of  the  instrument  by 
which  the  property  was  here  conveyed,  because 
it  sets  ont  by  narrating  the  verdict  of  the  jury  as 
a  sort  of  general  consideration  in  respect  of 
which  the  transference  is  made.  But  npon  more 
careful  examination  of  the  deed  itself  I  am 
satisfied  that  this  is  not  sufBdent  to  bring  the 
case  into  this  position,  that  the  snm  of  £9500 
awarded  as  compensation  for  loss  of  business  is 
to  be  regarded  as  part  of  the  consideration  money 
for  which  the  transference  was  made  because  it 
does  not  relate  to  any  particular  subject  or  part 
of  the  property  transferred.  There  is  no  trans- 
ference made  with  regard  to  it  at  all.  The  pro- 
prietors carried  on  bneiness  as  a  company  npon 
^hese  premises,  but  this  is  a  sum  given  to  them 


expressly  as  compensation  for  the  loss  of  the 
business  that  they  were  carrying  on. 

It  is  quite  clear  that  if  the  premises  had  been 
let  to  a  tenant,  the  sum  would  have  been  paid  to 
the  tenant  for  the  forcible  taking  possession  of 
the  property  by  the  railway  company,  and  it 
never  could  come  into  the  position  of  being  a  con- 
sideration for  any  part  of  the  property  trans- 
ferred. That  to  my  mind  is  perfectly  clear, 
and  looking  to  the  phraseology  used  in  other 
parts  of  the  instrument,  I  find  that  the 
parties  themselves  seem  to  have  taken  a  dis- 
tinction between  the  two  larger  soms  that 
were  given  for  the  land  or  property  taken, 
and  for  the  value  of  the  buildings  and 
machinery  upon  it ;  they  separate  them  when 
they  come  to  specify  the  sums  pretty  distinetlj 
as  a  specific  sum  of  money  that  wag  to  be  paid 
upon  a  receipt  and  discharge — different  altogether 
from  the  sum  of  money  that  was  to  be  paid  for 
the  conveyance  of  the  property. 

It  appears  from  the  narrative  im  the  ease  that 
the  property  disponed  (and  it  is  for  the  pro- 
perty so  conveyed  or  disponed  that  the  duty  is 
to  be  charged)  consists  of  "  AU  and  Whole  tboae 
pieces  of  ground  and  shore  ground,  to,,  and  the 
minerals  therein,  and  also  the  whole  building 
and  heritable  and  moveable  machinery  thereon." 
That  is  all  that  is  transferred.  There  is  no  trans- 
ference that  has  any  relation  to  the  oompensation 
for  loss  of  business,  for  that  is  not  a  tangible 
thing  that  admits  of  being  transferred.  Thue  is 
just  a  snm  of  money  to  be  paid ;  that  money  was 
paid  and  a  separate  dischuge  granted,  which  a 
just  what  would  have  been  done  if  there  had 
been  a  tenant  or  company  separate  from  the 
proprietor  carrying  on  the  business. 

On  these  grounds  I  come  to  the  same  ooaela- 
sion  as  yonr  Lordship,  that  by  the  terms  of  the 
70th  section  the  £9600  was  not  part  of  the  oob- 
sideration  for  which  this  sabjeot  was  conveyed. 

LoBD  Seand — I  am  of  opinion  that  the  deter- 
mination of  the  CiommissionerB  in  this  case^ 
which  seems  to  me  to  be  a  case  of  consideiabla 
importance,  is  right,  and  I  am  therefore  unable 
to  concur  in  the  judgment  which  yonz  LordihiiN 
are  about  to  pronounce. 

The  grounds  of  my  opinion  may  be  shortly 
stated. 

The  term  "  conveyance  on  sale  "  is  defined  or 
interpreted  in  section  70  of  the  Statnte  S3  and  34 
Vict.  chap.  97.  The  deed  in  question  is  within 
the  description  of  a  conveyance  on  sale  then 
given,  and  this  being  ascertained  or  admitted,  as 
it  is  in  the  present  question,  section  70  has  no 
further  bearing  on  the  matter  in  dispute.  The 
deed  in  question  is  undoubtedly  a  oonveyanoe  on 
sale  within  the  meaning  of  the  statnte,  because 
certain  "  property  npon  the  sale  thereof  is  there- 
by legally  transferred  to  or  vested  in  the  pur- 
chaser," the  property  being  certain  land  and 
bnildings,  mac^nery,  plant,  and  others  thereon, 
all  of  which  belonged  to  the  sellers  and  dis- 
poners  Sommerville  &,  Company,  timber  mer- 
chants and  saw-millers,  Greenock. 

The  question  between  the  parties  really  turns 
on  the  terms  of  the  schedule  to  the  Aot — "oon- 
veyanoe or  transfer  on  sale  of  any  property  .  .  • 
where  the  amount  or  value  of  the  oonsideiation 
for  the  sale  does  not^  exceed  £5,  —  6d.,  «nd  M 
on."     The  stamp  is  to  be  ad  •otorsm  on  "the 
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amonnt  or  valae  of  the  coasideration  for  the 
sale,"  and  the  point  for  determination  is,  what 
was  "  the  amonnt  of  the  oonaideration  for  the  sale  " 
of  the  property  aoqmred  by  the  Glasgow  and 
Sonth-Westem  Bailway  Company.  I  am  of 
opinion  that  this  amount  moat  include  the  sum 
of  £9499,  88.  3d.  allowed  by  the  jury  nnder  the 
head  of  oompenaation  for  Iobb  of  bnainesa. 

The  qneation  is,  what  consideration  did  the 
Glasgow  and  South  -  Western  Bailway  Com- 
pany give  in  order  to  acquire  the  property; 
what  was  the  price  they  gave  7  —  what  the 
price  which  SonunerTille  ii  Company  received? 
The  sum  which  the  railway  company  had  to  pay 
in  order  to  get  a  title  to  the  land,  buildings,  and 
machinery  noqueetionably  amounted  in  all  to 
£52,668,  68.  7d.,  and  embraced  the  sum  of 
£9499,  88.  8d.  In  return  for  that  sum  they  ac- 
quired the  property,  buildings,  and  machinery, 
and  nothing  more.  The  sum  of  £52,668,  7s.  6d. 
was  the  price  of  their  acquisition.  So,  on  the 
other  hand,  what  the  sellers  got  as  the  considera- 
tion for  their  parting  with  the  property  was  that 
price. 

The  price  was  made  up  of  different  elements, 
and  one  of  these  was  compensation  for -loss  of 
business.  Although  so  stated,  the  snm  of 
£9499,  8a.  8d.  was  in  my  opinion  none  the  less 
part  of  the  price  given  and  received.  A  property 
in  the  hands  of  its  owner  has  often  to  him  a 
peonliar  value  owing  to  its  particular  sitnatiou 
or  locality,  or  for  some  other  special  reason,  A 
pnblio-house,  for  example,  may  be  in  a  central 
locality,  at  a  corner  of  a  crowded  thoroughfare 
in  a  popnlouB  district,  and  it  may  have  acquired 
a  peonliar  value  to  the  owner  in  connection  with 
the  business  carried  on  in  it.  If  a  railway  com- 
pany or  an  individual  applies  to  the  owner  to  sell 
such  a  house,  he  will,  in  stating  the  value  of  the 
property,  include  a  sum  for  the  loss  of  business 
in  having  to  give  up  the  property  and  go  else- 
-where.  The  property  has  to  him  that  element 
of  value,  just  as  to  another  man  amenity,  a  fine 
view,  or  a  most  convenient  situation,  may  be  an 
important  element  of  value  in  reference  to  a 
country  house  or  property,  which  he  would 
certainly  take  into  consideration  as  an  element  of 
▼alne  if  he  come  to  sell  as  increasing  the  price. 
In  such  oases  if  the  seller  be  asked  what  is  his 
price  he  will  add  a  sum,  and  may  state  that  he 
adds  a  sum  because  of  a  special  advantage  which 
the  property  possesses  in  point  of  situation  over 
others  in  the  neighbourhood,  or  because  of 
special  advantages  which  the  property  has  for 
bim.  The  total  price  agreed  to,  however,  is,  as 
it  appears  to  me,  whether  one  looks  at  the  matter 
from  the  sellers'  or  the  buyers'  point  of  view,  the 
amonnt  of  the  consideration  for  the  sale.  It  is 
the  consideration  which  the  seller  demands.  It 
is  the  oonsideration  which  the  purchaser  gives.  It 
is  not,  I  think,  possible  because  the  seller  in  his 
own  mind,  or  even  on  paper,  has  put  down  the 
different  elements  making  up  his  price,  and  has 
communicated  these  elements  to  the  buyer,  to 
separate  one  or  more  of  these  elements  on  any 
sound  principle,  and  to  say  these  are  not  part  of 
the  consideration.  It  is  enough  that  they  enter 
into  the  price  which  the  seller  insists  on  having, 
and  without  which  he  will  not  part  with  his 
property. 

Thus,  to  take  the  case  in  hand,  suppose  the 
railway  company  had  applied  to  Messrs  Sonuner- 


ville  Ar  Company  to  ascertain  for  what  snm  they 
would  agree  to  sell  their  property,  buildings,  and 
machinery,  and  that  that  company  had  replied 
— We  value  our  land  at  so  much,  and  our  build- 
ings and  machinery  at  so  much,  but  to  us  the 
property  has  another  element  of  value.  It  is 
peculiarly  well  fitted  for  our  business,  and  if  we 
give  it  up  we  shall  lose  business,  and  so  we  must 
ask  a  snm  for  that — what  is  this  but  raising  the 
price,  giving  at  the  same  time  the  reason  for 
doing  so?  1  think  it  is  nothing  else  or  more. 
Nothing  but  the  property,  buildings,  and 
machinery  is  acquired  or  conveyed,  and  for 
the  acquisition  of  this  the  purchaser  pays  the 
f nil  sum  asked.  The  consideration  for  his  pur- 
chase, or,  in  the  words  of  the  statute,  the  con- 
sideration for  the  sale,  and  which  induces  the 
sale,  is  the  full  sum,  without  payment  of  which 
the  property  would  not  be  sold.  It  can  make  no 
difference  that  the  various  elements  making  up 
the  consideration  which  the  railway  company 
has  to  give  are  stated,  and  the  amounts  fixed  or 
assessed  by  a  Jury.  In  the  present  esse  the  pro- 
perty of  Sommerville  t  Company  had  a  peculiar 
and  special  value  to  them  as  proprietors  because 
of  its  advantages  for  the  conduct  of  their  busi- 
ness, and  under  the  head  "loss  of  business"  the 
jury  have  assessed  or  fixed  the  amonnt  to  be 
given  on  this  account.  That  sum  seems  to  me 
to  be  simply  a  part  of  the  consideration  given 
and  taken  on  the  sale  of  the  property.  In  the 
words  of  the  statute  it  is  part  of  the  consideration 
for  the  sale.  If  it  be  so,  I  do  not  see  why  the 
railway  company  have  to  pay  the  amount,  for 
the  only  subject  or  property  which  they  acquire 
is  the  land,  buildings,  and  machinery. 

It  has  been  said  that  in  the  case  of  the  pur- 
chase of  a  tenant's  right  to  the  possession  of 
premises  and  machinery,  and  payment  for  loss  of 
profits,  an  ad  valorem  stamp  as  for  a  conveyance 
on  sale  could  certainly  not  be  required.  I  am 
not  satisfied  of  this,  nor  am  I  satufled  that  the 
cases  are  precisely  Uie  same  in  principle,  though 
1  believe  them  to  be  so.  I  should  desire  before 
expressing  a  final  opinion  on  any  case  of  the 
kind  to  have  the  special  ciroumstanoes  before 
me.  It  is  difficult,  if  indeed  it  is  possible,  to 
deal  with  a  case  of  that  kind  in  the  abstract.  I 
am  disposed  however  to  differ  from  the  view 
which  your  Lordship  has  expressed  as  applicable 
to  that  case.  Suppose  that  the  premises  of 
Sommerville  &  Company  had  been  in  the  hands  of 
a  tenant  who  had  right  to  a  lease  for  a  series  of 
years,  and  that  they  were  to  him  of  considerable 
and  special  value  because  he  had  long  carried  on 
business  in  them— in  that  case  the  company  re- 
quiring the  property  would  have  to  acquire  the 
lease,  and  I  suppose  there  can  be  no  doubt  that 
if  the  company  served  a  notice  upon  the  tenant 
that  they  desired  to  take  the  property  nnder 
lease,  and  they  did  take  it  under  their  notice,  they 
would  be  making  a  purchase,  or  acquiring  a  pro- 
perty within  the  meaning  of  the  statute — section 
70.  The  word  conveyance  on  sale  is  thereby  de- 
clared to  include  every  instrument,  and  every 
decree  or  order  of  any  court  or  any  commis- 
sioner, "whereby  any  property  upon  the  sale 
thereof,  is  legally  or  equitably  transferred." 
Even  the  goodwill  of  a  business  has  been  held  to 
fall  under  that  olause,  and  the  lease  itself  or  the 
interest  of  the  tenant  under  the  lease,  being  a 
valuable  property  which  the  company  acquires, 
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the  instmmeut  by  which  the  right  is  transf  eired 
moat  be  considered  as  a  ''oonyeyanceon  the  sale" 
of  a  property.  If  that  be  so  it  would  matter  no- 
thing if  the  company  chose  in  acquiring  the  pro- 
perty to  take  the  title  in  the  form  of  a  discharge 
of  Uie  lease  which  might  be  sufficient  to  vest 
them  in  the  tenant's  right  after  they  had  become 
landlords  of  the  premises.'  The  form  of  the  title 
or  of  the  instrument  could  not  alter  or  affect  the 
liability  for  stamp-dnty.  If  the  substance  of  the 
transaction  be  the  acquisition  of  the  lease,  the 
purchaser  cannot  claim  exemption  from  an  ad 
vaiorem  duty,  or  evade  that  duty  by  avoiding  the 
form  of  a  conveyance  and  taking  another  instru- 
ment and  discharge  which  would  have  all  the 
effects  of  a  conveyance  as  on  a  purchase  by 
them. 

If  it  be  farther  supposed  that  the  premises 
have  beyond  their  ordinary  value  to  a  tenant  a 
special  value  to  the  existing  tenant  because  they 
are  specially  suitable  for  his  business,  or  because 
he  has  a  large  connection  which  will  be  injured 
by  his  removal  to  other  premises,  he  will  reason- 
ably claim  a  sum  for  loss  of  business,  this  it 
seems  to  me  is  merely  an  element  which  goes  to 
enhance  the  value  of  the  lease  to  him,  and  which 
mnst  tiierefore  enhance  the  price,  or  enlarge  the 
consideration  which  the  purchaser  of  the  lease 
must  pay  for  his  acquisition.  I  am  nnable  to 
draw  any  distinction  between  such  a  case  and 
that  in  which  the  value  of  a  property  is  enhanced 
by  the  business  carried  on  in  it  by  the  owner  and 
seller,  and  accordingly  in  that  case,  as  in  the  pre- 
sent, I  should  be  disposed  to  hold  that  the  gross 
som  paid  in  the  one  case  to  the  landlord,  and  in 
the  other  to  the  tenant,  must  be  held  to  be  the 
amount  of  the  consideration  paid  by  the  company 
for  the  acquisition  of  the  property  in  the  one 
case,  or  the  right  of  tenancy  in  the  other. 

On  the  whole,  I  am  of  opinion  that  the  deter- 
mination of  the  Oommissioners  is  right  and  ought 
to  be  oonfirmed. 

LoBD  Adam— Your  Lordship  has  pointed  out 
that  the  70th  section  enacts  that  a  conveyance  on 
sale  includes  every  instmment  whereby  any  pro- 
perty upon  the  sale  thereof  is  legally  or  equitably 
transferred  to  or  vested  in  the  purchaser.  Now, 
I  think  the  only  thing  we  have  to  deal  with  is  the 
instrument  before  as  here,  viz.,  this  conveyance, 
and  the  70th  section  takes  us  back  to  the  disposi- 
tive clause  of  the  conveyance  to  see  what  is  there- 
by oonveyed.  That  is  very  clearly  set  forth,  for 
it  is  '  All  and  whole  those  pieces  of  ground  and 
shore  ground  situated  on  both  sides  of  the  Fort- 
Olasgow  Road,  Greenock,  and  known  as  the 
Caledonian  Saw- Mills,  Oreenock,  and  the  minerals 
therein,  and  also  the  whole  buildings  and  herit- 
able and  moveable  machinery  thereon." 

Now,  that  is  all  that  in  terms  of  the  70th  sec- 
tion is  "legally  or  equitably  transferred  to  or 
vested  in  the  purchaser. "  And  when  we  go  back 
to  the  narrative  of  the  deed  to  see  what  was  the 
price  paid  for  the  subject  so  disponed  we  find 
that  very  clearly  set  out.  It  narrates  the  verdict 
of  the  jury  ;  it  narrates  that  they  found  "the  sum 
of  £28,686,  2s.  Id.  as  the  value  of  the  said  land 
or  property  taken ;"  then  it  goes  on  to  say  that 
they  found  "  the  sum  of  £U,672,  16b.  8d.  for  the 
value  of  the  buildings,  machinery,  plant,"  &o. ; 
and  tb«n  it  goes  on  to  say,  as  I  think  quite  pro- 
perly, that  &e  Olasgow  and  South-Western  Bail- 


way  Company  have  paid  to  the  sellers,  Bommer- 
ville  ft  Company,  these  two  sums  of  £28,600  and 
£14,600  as  the  valne  of  the  land,  buildmgs, 
machinery,  and  so  on,  and  very  properly  these 
are  the  only  sums  discharged  in  this  deed. 

Now,  I  think  it  is  as  clear  as  anything  can  be, 
looking  at  the  conveyance,  what  the  subjects  dis- 
poned to  and  vested  in  the  purchasers  are,  and 
what  was  the  price  paid,  and  the  only  price  paid, 
by  them  for  such  sale  and  conveyance.  Looking 
therefore  to  this  deed,  I  think  it  is  dear  on  the 
face  of  it  that  the  sum  upon  which  duty  ongfat 
to  be  paid  is  a  sum  consisting  of  these  two  snms 
alone. 

But  it  is  said  that  it  appears  from  the  narrative 
also  that  there  is  a  f  nrtiier  sum  of  £9499  which 
was  found  due  by  the  railway  company  as  com- 
pensation  for  loss  of  business.  Now,  I  conld 
quite  understand  that  if  this  additional  Bun 
went  in  any  way  to  enhance  the  valne  of  the 
property  disposed  of,  it  might  be  very  fairly  said 
that  it  should  be  taken  as  part  of  the  considera- 
tion for  the  deed,  and  Lord  Shand  has  given  an 
illustration  of  such  a  case.  If,  for  example,  this 
property  had  been  situated  in  any  partioolar 
position  which  gave  the  property  itself  an  en- 
hanced valne  in  the  hands  of  the  purchaser,  I 
could  quite  well  have  fancied  that  the  considm- 
tion  given  for  such  a  thing  as  that  ought  to  be 
taken  into  consideration.  But  that  is  not  the 
case  that  we  have  got  to  deal  with.  This  sum 
of  £9500  is  given  as  compensation  for  loss  of 
business,  and  it  humbly  appears  to  me  that  the 
compensation  for  loss  of  business  in  no  way  en- 
hances the  valne  of  the  property  oonveyed  by 
this  deed.  In  my  opinion  it  is  quite  a  distinot 
and  separate  thing  from  the  property.  And  ae- 
oordingly  I  think  it  was  qnite  proper  in  this  case 
that  a  separate  discharge  was  granted  for  it  The 
loss  of  business  was  not  a  ttdng  whioh  oould  be 
the  subject  of  assignment  or  conveyance  to  the 
debtor.  All  the  debtor  had  to  do  with  this  claim 
for  oompensation,  as  with  any  other  claim  for 
compensation,  was  simply  to  pay  the  money  and 
receive  a  discharge.  It  is  impossible  to  say  that 
this  claim  for  compensation  is  vested  in  the  com- 
pany, the  purchaser,  by  this  conveyance ;  and  it 
is  equally  impossible  to  say  that  it  ought  to  have 
been  a  matter  of  assignation  in  any  form  or 
shape.  The  proper  way  of  dealing  with  it  in  my 
view  is  exactly  the  way  in  whioh  it  has  been 
dealt  with.  It  might  no  donbt  have  been  as- 
signed. Sommerville  &  Oo.  might  have  assigned 
this  to  a  third  party,  who  would  have  had  a  per- 
fectly good  claim  against  the  company ;  and  it 
wonld  have  been  no  answer  for  the  company  to 
say — when  they  were  asked  for  payment  of  it — 
' '  We  will  produce  this  deed,  and  that  olaim  has 
gone  as  part  of  the  property. "  They  wonld  still 
have  to  meet  the  claim,  and  I  do  not  see  that  that 
enhances  or  increases  the  value,  or  enters  into 
consideration  for  the  sale  at  all.  The  complica- 
tion has  arisen,  as  your  Lordship  has  pointed 
out,  entirely  from  the  fact  that  in  this  partioolar 
case  the  owners  of  the  property  happen  also  to 
be  the  tenants.  If  there  had  been  separate  ten- 
ants the  jury  would  have  awarded  to  Sommerville 
&  Oo.  the  two  snms  of  £28,000  and  £14,000  M 
the  value  of  the  property  and  maohinaiy,  aod 
no  more.  That  is  exactly  what  this  deed  says 
has  been  paid  for  Uie  property,  and  I  eaimak  see 
how  we  can  go  beyond  we  deed  and  aay  that  a 
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farther  Bnm  of  £9600  ia  to  be  paid  for  the  claim 
for  loss  of  business,  which  is  not  and  could  not 
be  vested  under  this  deed  in  the  pnrohasers. 

Upon  these  grounds  I  entirely  ooncnr  with 
yoor  Lordship  &at  the  judgment  of  the  Oommis- 
sioners  in  this  case  is  wrong. 

The  Conrt  pronounced  the  following  interlocu- 
tor.— 

"BeTcrse  the  determination  of  the  Oom- 
missioners :  Declare  that  the  sum  of  £9499, 
IBs.  3d.  is  not  to  be  reckoned  part  of  the 
ooosideration  for  the  sale  on  which  the  oon- 
yeyance  mentioned  in  the  case  was  granted : 
(Ordain  the  Oommissioners  to  repay  to  the 
appellant  the  sum  of  £47, 10s.);  and  decern. " 

Oonnsel  for  the  GlasKOw  and  Sontfa-Western 
Bailway — Mackintosh — Peaison.  Agents — John 
O.  Brodie  k  Sons,  W.S. 

Oonnsel  for  the  Inland  Bevenae — SoL-Gen, 
Bobertson  —  Lorimer.  Agent — DaTid  Orole, 
Solicitor  of  Inland  BeTenue. 


Saturday,  January  23. 

FIRST     DIVISION. 

[Sheriff  -  Substitute  of   Boss, 
Oromarty,  and  Sutherland, 

MITCHKLL  V.  SUTHEBLAND. 

Proettt—Afpeal — Jury   Catue — Proof—  JwUea- 
ture  Aet  1825  (6  Geo.  IV.  e.  120),  tee.  40. 

A  tenant  hsTing  sued  his  landlord  in  the 
Sheriff  Court  for  damages  in  consequence  of 
injury  done  to  his  crops  by  rabbits,  and  a 
proof    haying  been  aUowed,   the    defender 
appealed  for  jary  trial,  but  on  the  case  be- 
ing called  in  the  summar  roll,  moved  that 
the  case  should  be  tried  in  the  Court  of 
Session  by  a  Judge.     The  Court  rtfuMd.  the 
appeal,  and  remitted  to  the  Sheriff-Sabstitute 
to  proceed  with  the  proof. 
William    Mitchell    held    an    agricultural  lease, 
dated  in  1868,  of  the  lands  of  FtUJrossie  and  others 
from  Mr  Sutherland  of  Skibo.     The  lease  con- 
tained a  clause  reserring  to  the  proprietor  the 
whole  game  upon  the  lands,  hares  and  rabbits 
included,   and  also  the  whole  fishings  in*  the 
waters  passing  through  or  bounding  the  lands 
thereby  let,  with  the  sole  and  full  right  to  the 
proprietor,  either  by  himself  or  others  to  whom 
he  might  give  authority  so  to  do,  to  himt,  shoot, 
and  course  on  the  lands  thereby  1st,  and  to  fish 
in  or  upon  the  waters,  with  the  right  of  using 
the  banks  along  the  same  for  that  purpose,  and 
that  without  paying  to  the  said  William  Mitchell 
or  his  foresaids  any  damage  therefor.     And  it 
was     thereby    agreed    tliat     the    said    William 
Mitchell  or  his  foresaids  should  not  have  any 
claim  against    the  proprietor   for  any  damage 
which  might   be  done  to  his  crops,  either  by 
game,   hares  or  rabbits,  the    proprietor,   how- 
ever, keeping  down  the  rabbits  to  the  best  of  his 
ability  to  a  fair  and  reasonable  stock. 

In  1885  Mitchell  brought  an  action  against  Mr 
Sutherland  in  the  Sheriff  Court  of  Boss,  Cro- 
marty, and  Sutherland  at  Dornoch  for  £488  in 


i   name  of  damages.     He  alleged  that  during  1884 

and  1886  the  stock  of  rabbits  on  the  said  lands 

had  been  increased  by  the  defender,  or  suffered 

to  exist  to  an  unfair  and  unreasonable  extent, 

'    and  that  he  had  in  consequence  sustained  dam- 

{    age  to  the  extent  of  the  said  sum  sued  for. 

The  defender  pleaded— "(2)  The  defender 
should  be  assoilzied  in  respect  the  claim  is  ex- 
cluded by  the  lease,  and  in  respect  the  defender 
has  not  failed  in  the  performance  of  any  obliga- 
tion incumbent  on  him.  (3)  The  stock  of  rabbits 
during  the  period  complained  of  not  having  been 
more  than  fair  and  reasonable,  and  teparaiim, 
the  defender  having  kept  them  down  to  the  best 
of  his  ablility  to  a  fair  and  reasonable  stock,  he 
should  be  assoilzied." 


The  Sheriff-Substitate  (Mtriwuzn)  pronounced 
this  interlocutor— "The  Sheriff-Substitute  hav- 
ing heard  parties'  procurators,  reserves  considera- 
tion hoe  «tetu  of  the  defender's  plea  that  the  pre- 
sent demand  for  damages  is  excluded  by  the 
lease  between  the  parties,  and  before  answer 
allows  the  pursuer  a  proof  of  his  averments  (so 
far  as  denied  or  not  admitted),  and  the  defender 
a  conjunct  probation,  and  directs  that  the  case 
be  put  to  the  roll  of  the  8d  November  next,  to 
have  a  diet  of  proof  fixed. 

"Note. — The  foundation  of  the  pursner's 
elum  is  that  he  has  suffered  damages  from 
rabbits,  which  the  defender  has  allowed  to  in- 
crease beyond  what  was  ever  contemplated  by 
the  lease.  He  is  thus  entitled  to  an  opportunity 
of  showing  that  the  restrictive  clause  in  that 
lease  (  upon  which  the  defender  founds  his  plea) 
is  inapplicable  to  the  actual  state  of  matters  about 
which  he  complains,  and  a  proof  before  answer 
has  accordingly  been  allowed  him. " 

The  defender  appealed  to  the  Court  of  Session 
for  jury  trial,  and  the  pursuer  accordingly  lodged 
a  proposed  issue  in  the  following  terms: — "It 
being  admitted  that  between  1st  January  1884 
and  Ist  July  1885  the  pursuer  was  the  defender's 
tenant,  under  lease  dated  27th  April  and  6th 
May  1868,  in  AU  and  Whole  the  lands  and  mains 
of  Fnlrossie,  and  the  lands  of  Kewton  and  Bal- 
noe,  and  Folnahard,  all  lying  in  the  parish 
of  Oreish  and  shire  of  Sutherland,  together 
with  the  pasturage  of  the  woods  of  New- 
ton, Balnoe,  and  Sheneval,  but  excepting 
and  reserving  from  the  said  lands  the  por- 
tions described  in  the  said  lease,  and  that 
the  pursuer  had  right  to  the  crops  and  pasture 
on  the  lands  let  to  him  by  said  lease  between  the 
two  dates  above  mentioned  —  Whether  during 
the  whole  or  any  part  of  said  period  the  de- 
fender wrongfully  kept  or  suffered  to  exist  on 
the  lands  let  to  the  pursuer,  or  any  part  thereof, 
rabbits  in  excess  of  a  fair  and  reasonable  stock, 
to  the  loss,  injury,  and  damage  of  the  pursuer  ?" 

On  the  .case  being  called  in  the  summar  roll, 
the  defender  (appellant)  moved  to  have  the  case 
tried  before  a  Judge  in  the  Court  of  Session,  on 
the  ground  that  a  difficult  question  of  construc- 
tion of  the  lease  was'involved — Oadzow  v.  Loek- 
hart,  2  B.  928,  3  B.  666. 

The  pursuer  argued — This  was  plainly  not  a 
bona  flde  appeal  for  jury  trial,  but  an  attempt 
by  a  landlord  to  increase  expense  and  litigation 
by  having  the  case  conducted  in  the  Court  of 
Session,  and  rendering  an  appeal  to  the  House  of 
Lords  possible.      Such  a  course  of  procedure. 
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though  competent  —  Bee  Oodvrane  r.  Eviing, 
July  20,  1883,  10  B.  1279  — would  not  be 
enooaraged  by  the  Oooit.  It  wonld  de- 
feat the  leading  proyision  of  the  enaotment 
—  D«nni*toun  t.  Saineff,  Knox,  <t  Company, 
9  Maoph.  739.  The  cage  having  been  brought 
here  by  the  defender  ahoold  be  tried  by  jury. 
It  was  not  in  its  nature  unfitted  for  a  jury.  The 
'  clause  in  the  lease  was  not  at  all  so  intrioate  and 
difficult  as  that  in  Oadeow'*  case.  The  proposed 
issue  raised  the  whole  point — Sime  ▼.  Blarl  of 
Moray,  6  Maoph.  217.  Alternatively,  if  the  case 
were  not  to  be  tried  by  jury  it  should  go  back  to 
the  Sherifl  Court 

At  advising — 

LoBD  Pbisidxnt — I  think  this  case  should  go 
back  to  the  SherifF.  It  ought  never  to  have  come 
here  at  all. 

LoBDS  MusB  and  Adah  oonouned. 

LoBD  Sband  was  absent. 

The  Court  refused  the  appeal  with  expenses, 
and  remitted  to  the  SheriS-Substitnte  to  proceed 
with  the  proof. 

Counsel  for  Pursuer  (Bespondent) — Oomrie 
Thomson — Dundas.  Agents — Mackenzie  ft  Black, 
W.8. 

Counsel  for  Defender  (Appellant)— Pearson — 
Outhxie.  Agents— John  Clerk  Brodie  A  Sons, 
W.S. 


Wednesdaif,  January  27. 

SECOND    DIVISION. 
THK  POLICE  C0UHI8SI0N£B8  0£'THB  BUROH 
OF  PABTICK  V.OBBAT  WE8TEBN  STEAM 
LAUNDBT  (limited). 

Road—BuUdirig—Ilettrietion^—BoadBand  Bridget 
{SeoUand)  Act  1878  (11  and  42  Vict.  cap.  61), 
tee.  102 — 8  and  9  Vict.  ec^.  exev.  tee.  18. 

A  local  Act  provided  that  "  all  houses  and 
every  other  building  whatever  "  should  b«  at 
least  80  feet  from  the  centre  line  of  a  certain 
road.   A  proprietor  who  was  erecting  a  house 
more  than  80  feet  from  this  line  proposed  to 
erect  on  his  ground  in  front  of  it,  but  within 
80  feet  of  the  centre  line,  an  ornamental  fence 
consisting  of  a  stone  parapet  a  foot  high 
surmounted  by  a  railing.     JSeld  (du*.  Lord 
Young)  that  such  a  fence  was  not  objection- 
able as  a  building  in  the  sense  of  the  provi- 
sion. 
This  was  a  Special  Case   to   have   the  opinion 
of  the    Court  upon   certain  questions    arising 
between  the  Police  Commissioners  of  the  burgh 
of  Partick,  who  were,  as  local  authority,  vested 
under   the   Boads  and   Bridges  (Scotland)  Act 
1878   (41    and    42    Vict.    cap.    61)   with    the 
numagement  and  maintenance  of  the  highways 
within  the  burgh,  and  certain  proprietors  and 
superiors  of  ground,  under  the  following  circum- 
stances : — The  burgh  of  Partick  is  intersected  by 
various  roads  and  streets,  and  amongst  others  by 
a  road  of  communication  leading  from  the  main 
road  from  Glasgow  to  the  drawbridge  over  the 


Forth  and  Clyde  Canal,  thence  to  the  Yoker  Boad 
near  Blawartiiill.  This  road  was  known  as  the 
'■Crow  Boad."  Prior  to  the  ooming  into  force 
of  the  Bonds  and  Bridges  (Scotland)  Act  1878 
the  Crow  Boad  was  under  the  charge  of  the  Yoker 
Boad  trustees  under  various  local  statutes,  includ- 
ing the  Act  8  and  9  Vict.  cap.  196. 

The  Great  Western  Steam  Laundry  Company 
(Limited),  incorporated  under  the  Companies  Acts 
18G2-1880,  were  proprietors  of  certain  property 
lying  along  the  Grow  Boad,  the  superior  of 
which  was  James  Gordon  Oswald,  Esq.  of  Seots- 
tonn  and  Balshagray.  The  company  were  in 
the  course  of  erecting  and  completing  on  their 
own  ground  certain  buildings  to  be  used  as  a 
steam  laundry,  the  front  wall  of  which  buildings 
was  at  least  60  feet  from  the  centre  of  the 
Crow  Boad.  They  intended,  however,  to  erect 
along  the  Crow  Boad,  so  far  as  their  ground  ex- 
tended, a  parapet  wiJl  of  1  foot  in  height,  sur- 
mounted by  an  ornamental  iron  railing  This 
wall — ^whioh  in  the  Special  Case  was  designed 
a  "fence" — was  to  be  placed  26  feet  from  the 
centre  of  the  Crow  Boad.  The  result  of  their  whole 
operations  would  have  been  to  increaae  the  breadth 
of  the  road  by  a  width  of  from  6  to  9  feet. 
The  Police  Commissioners  of  the  burgh  of 
Partick,  acting  under  this  Act,  insisted  that 
this  parapet  wall  and  railing  erected  by  tite 
Steam  Laundry  Company,  should  be  placed 
at  a  distance  of  80  feet  from  the  centre  of  the 
Crow  Boad.  The  ground  on  which  they  main- 
tained this  contention  was  that  section  18  of  the 
Act  8  and  9  Vict  cap.  196  (the  preamble  of 
which  set  forth  that  "  it  is  expedient  that  further 
and  more  effectual  powers  should  be  granted  for 
widening,  repairing,  and  improving  "  certain  roads 
therein  mentioned,  including  the  Crow  Boad), 
enacts  "  that  all  houses,  and  every  other  building 
whatever,"  to  be  built  on  the  sides  of  the  said 
roads  should  be  erected  at  the  distance  of  at  least 
30  feet  from  the  centre  of  said  roads  under  a 
penalty ;  and  that  1  and  2  Will.  IV.  cap.  4S,  in- 
corporated with  the  Boads  and  Bridges  (Soot- 
land)  Act  1878,  enacts  by  section  91  (referred  to 
in  section  102  of  the  Act  of  1878,  quoted  iitfra) 
' '  that  no  houses,  walls,  or  other  buildings  above 
7  feet  high  shall  be  erected  without  the  consent  of 
the  trustees  previously  obtained  in  writing,  and 
no  new  enclosures  or  plantations  shall  be  made 
within  the  distance  of  25  feet  from  the  centre  of 
any  turnpike  road." 

The  Boads  and  Bridges  (ScotUnd)  Act  1878,  s«o. 
102,  provides — "Notwithstanding  the  herein- 
before contained  enactments  that  the  local  Acts 
now  in  force  relating  to  turnpike  roads  and  sta- 
tute-labour roads  shall  cease  to  be  in  force  at  the 
respective  times  hereinbefore  provided,  all  the 
provisions  of  such  Acts  which  provide  that  houses, 
walls,  or  other  buildings  shall  not  be  erectad,  or 
that  new  enclosures  or  plantations  shall  not  be 
made  within  certain  distances  therein  speeifled 
from  the  centre  of  such  respective  roads  which 
are  greater  than  the  distance  prescribed  by  seotion 
ninety-one  of  the  Act  first  and  second  j^ng  Wil- 
liam the  Fourth,  chapter  forty-three,  applied  by 
this  Act  to  thoee  roads,  are  hereby  continued  in 
force;  and  the  trustees,  boards,  district  com- 
mittees, and  burgh  local  authorities,  having  the 
management  of  such  respective  roads,  and  their 
officers,  may  enforce  such  provisiona  in  the  same 
manner  as  the  trustees  having  the  maaageiaeiit 
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of  snoh  respeotiTe  roads  under  such  local  Acts, 
and  their  offloen,  might  now  enforce  the  same." 
In  order  to  settle  the  qneation  thus  raised 
this  Case  wag  stated,  the  parties  of  the  first 
part  being  the  Police  Oommissioners,  the 
Steam  Laundry  Ck>mpany  being  the  parties 
of  the  second  part,  and  Mr  Oswald  the 
party  of  the  third  part ;  he  was  superior 
of  the  ground  on  which  the  parapet  wall  and 
railing  were  being  pnt,  and  also  was  proprietor 
of  other  fening  ground.  Part  of  his  ground  was 
within  and  part  without  the  burgh.  It  was  ad- 
mitted that  since  8  and  9  Yiot.  cap.  195,  and 
within  the  last  ten  years,  dwelling-houses  had 
been  bnilt  within  the  burgh  and  on  the  Crow 
Road,  the  walls  and  railings  surrounding  which 
were  20  feet  from  the  centre  of  the  road,  but 
that  this  was  before  the  second  parties  had  juris- 
diction. The  parties  were  agreed  not  only  on  the 
facts  already  stated,  but  also  that  the  statutes 
upon  which  tiie  question  submitted  depended  were 

8  and  9  Yiot.  cap.  196,  sec.  18 ;  and  the  Boads 
and  Bridges  (Scotland)  Act  1878  ;  and  those  por- 
tions of  the  Act  1  and  2  Will.  IV.  cap.  48,  incor- 
porated therewith,  particularly  section  91  thereof. 

The  questions  of  law  submitted  for  the  opinion 
of  the  Court  were — "(l)Is  a  wall  and  railing  of 
the  description  aboye  mentioned  a  '  bnilduig ' 
within  the  meaning  of  section  18  of  the  Act  8  and 

9  Viot.  cap.  196?  (2)  Are  the  first  parties  en- 
titled to  insist  that  the  said  wall  and  railing  along 
the  second  parties'  ground  shall  be  placed  at  a 
distance  of  at  least  80  feet  from  the  centre  of  the 
said  Crow  Boad." 

Argued  for  the  first  parties— The  Act  8  and 
9  VicL  cap.  195,  sec.  18,  enacted  "that  all 
houses  and  every  other  building  whateyer"erected 
on  the  Bides  of  the  road  to  which  the  Act  applied, 
one  of  which  was  the  Crow  Boad,  should  be 
erected  at  the  distance  of  at  least  80  feet  from  the 
oentre  of  the  road.  The  Act  1  and  2  Will.  IV. 
cap.  13,  sec.  91,  re-enacted  in  the  Boads  and 
Bridges  (Scotland)  Act  1878,  provides—"  That 
no  houses,  walls,  or  other  buildings  above  7  feet 
high  shall  be  erected  without  the  consent  of  the 
trustees,  and  no  new  enclosure  or  plantations 
shall  be  made  within  the  distance  of  26  feet  from 
the  centre  of  any  turnpike  road."  Walls  as  well 
as  houses  were  included  in  the  term  building. 
This  erection  was  a  building  within  the  meaning 
of  the  statute.  The  height  of  the  wall  did  not 
matter;  if  it  was  built  at  idl  it  was  a  building,  and 
so  could  not  be  placed  at  a  less  distance  than  80 
feet  from  the  centre  of  the  road. 

Aigoed  for  the  parties  of  the  second  and  third 
pert — This  erection  was  not  a  building  at  all  in 
the  sense  of  the  statute ;  it  was  merely  a  fence ; 
and  because  some  masonry  was  used  to  keep  the 
railing  firm  that  did  not  turn  the  fence  into  a 
building.  A  hedge  might  have  been  grown  there 
without  objection.  This  wall  and  railing 
was  to  follow  the  line  of  an  old  fence.  The 
provision  in  the  91st  section  of  the  Act  1  and  2 
Will.  lY.,  which  must  be  read  along  with  8  and  9 
Viet.,  did  not  apply  to  fences,  as  to  them  there 
wM  e  special  provision  in  the  6lBt  section. 

Authority — Haig  v.  Hendtnon,  June  12,  1880, 
8  a  913. 

At  advising — 

IjOBD  Jvsna>-Ci.KBK — This  is  a  Special  Case,  in 
whitsh  the  parties  are  the  Commissioners  for  the 


burgh  of  Fartiok  acting  under  the  General  Police 
and  Improvement  Act  of  1862,  of  the  first  part; 
and  certain  proprietors  of  the  ground  adjoining 
a  road  called  the  Crow  Koad,  in  the  burgh  of 
Partick,  of  the  second  part ;  and  a  neighbouring 
proprietor,  Mr  Oswald  of  Sootstoun,  who  is  also 
superior  of  the  ground  belonging  to  the  second 
parties,  of  the  third  part.  The  question  they 
have  put  to  the  Court,  and  on  which  they  wish 
the  deliverance  of  the  Court,  is  simply  this, 
whether  a  certain ' '  fence  "  as  they  call  it,  which  has 
been  erected  alongside  the  Crow  Boad  already 
mentioned,  is  or  is  not  stmok  at  by  certain  clauses 
in  the  Boad  Acts  which  regulate  these  matters  ? 
The  questions  as  they  are  put  in  the  case  are  two- 
fold, although  they  are  substantially  one.  These 
questions  as  they  tiiere  appear  are,  first.  Is  a  wall 
and  building  of  the  description  mentioned  a ' '  build- 
ing" within  the  meaning  of  section  18  of  the  Act  8 
and  9  Viot.  cap.  196  ?  and  secondly.  Are  the  first 
parties  entitled  to  insist  that  the  said  wall  and 
railing  along  the  second  parties'  ground  shall  be 
placed  at  a  distance  of  at  least  90  feet  from  the 
centre  of  the  said  Crow  Boad? 

Itow,  the  description  of  the  particular  fence  and 
its  construction  is  stated  thus  in  the  Case.  It  is 
said  that  the  parties  intend  to  erect  along  the 
Crow  Road,  so  far  as  extending  along  their  ground, 
a  parapet  wall  of  1  foot  in  height,  surmounted 
by  an  ornamental  iron  rsiling  of  6  feet  8  inches 
in  length,  the  wall  and  railing  being  thus  together 
not  higher  than  6  feet  3  inches,  as  a  fence  for  the 
protection  of  their  ground  and  buildings.  The 
question  therefore  is,  whether  a  fence  so  con- 
structed, with  1  foot  of  a  parapet  wall  apparently 
as  a  socket  for  the  iron  raUing,  and  with  about  5^ 
feet  of  iron  railing  above  that  parapet  wall,  is  a 
building  within  ^e  sense  of  the  clauses  of  the 
Acts  which  I  will  immediately  refer  to?  There  is 
no  Act  of  Parliament  referred  to  except  the  Act 
8  and  9  Vict.  c.  196,  and  the  clause  bearing  up- 
on th|it  subject  which  is  contained  in  that  Act, 
and  on  which  the  view  of  the  trustees  is  founded, 
being  section  18.  Substantially,  the  view  of 
the  trustees  is  expressed  in  the  language  of 
the  Acts,  namely,  "that  all  houses  and  every 
other  building  whatever  to  be  bnilt  or  re-built 
on  the  sides  of  the  said  road,  or  in  any  town 
or  village  through  whioh  the  same  shall  pass, 
shall  be  erected  at  the  distance  of  at  least  80  feet 
from  the  centre  of  the  road."  The  expression 
there  upon  which  they  specially  found  is, 
"all  houses  and  every  other  bnilding  what- 
ever." But  subsequent  to  that  Act,  and  in 
the  year  1878,  the  Boads  and  Bridges  Act  was 
passed,  which  contains  a  re-enactment  of  the 
ninety-first  section  of  the  Act  passed  in  the  first 
year  of  the  reign  of  King  William  IV.,  and  its 
words  are  to  this  effect,  that  notwithstanding  the 
hereinbefore  contained  enactments,  that  the  local 
Acts  then  in  force  relating  to  roads  should  cease 
to  be  in  force  at  certain  times  respectively, 
provided  all  the  provisions  that  have  hereto- 
fore been  made  (I  am  giving  the  substance 
of  it)  in  regard  to  distance  of  buildings 
and  suchlike  from  the  centre  of  the  road  shall  be 
continued  in  force.  Now,  the  91st  section  of  the 
Act  of  King  William  IV.  is  this,  "  that  no  houses, 
walls,  or  otiier  buildings  above  7  feet  high  shall 
be  erected  without  the  consent  of  the  trustees 
previously  obtained  in  writing,  and  that  no  new 
enclosures  or  plantations  shall  be  made  within 
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the  distonoe  of  26  feat  from  the  oentze  of  sny 
tnmpike  road."  That  provision  is  re-enacted 
by  the  general  Heads  and  Bridges  Act. 

Nov,  the  question  arises  whether  this  substan- 
tially ornamental  fence  is  or  is  not  within  the 
proper  constmction  of  these  daases.  My  opinion 
is  that  it  is  not  within  these  clauses.  I  think  the 
fence  is  a  fence  and  nothing  else.  It  was  intended 
by  the  parties  for  a  fence.  It  was  calculated  to 
be  a  fence  and  was  erected  for  that  purpose.  It 
was  adopted  for  nothing  else.  Accordingly,  I 
cannot  see  any  ground  for  holding  that  it  sbonld 
be  called  a  baUdicg  when  in  point  of  fact  it  is  a 
fence,  and  has  no  other  nse  or  purpose  or  adapt- 
ability. I  have  looked  very  carefully  at  the 
statutes,  and  I  can  find  in  them  no  provision 
whatever  which  entitles  the  road  trustees  to 
Interfere  with  the  position  of  such  a  fence.  I  do 
find  certain  provisions  about  new  enclosures,  but 
this  is  not  a  new  enclosure,  because  from  the 
statements  made  in  the  Case  it  appears  that  the 
line  of  this  fence  is  exactly  in  the  same  position 
as  the  fence  which  it  is  intended  to  sncceed. 
There  was,  I  repeat,  a  previous  fence,  and  tbe 
present  erection  abont  which  the  complaint  is 
made  is  exactly  in  the  same  line. 

Accordingly,  the  view  which  I  generally  take  of 
this  matter  is  simply  this,  that  there  is  no  provi- 
sion in  the  statutes  at  all  to  regulate  the  position 
in  which  a  fence  is  to  be  placed,  and  for  the  best 
of  all  reasons,  that  it  is  the  right  of  the  proprietor 
of  the  fence  to  have  it  placed  in  the  position 
where  he  desires  it.  That  is  not  a  right  with 
which  the  road  trustees  have  any  title  to  interfere. 
On  the  contrary,  it  would  rather  seem  that  there 
was  an  obligation  on  the  proprietors  to  have  pro- 
per fences  betwixt  the  road  and  their  property 
where  the  ground  was  truly  of  the  nature  of  un- 
enclosed ground.  Be  that  as  it  may,  however, 
the  general  view  I  adopt  is  that  this  is  not  a 
building.  I  do  not  care  to  define  what  a  "  building  " 
is.  I  think  the  statutes  might  have  been  worded 
with  a  little  more  precision  upon  that  matter,  but 
npon  that  subject  I  shall  not  enter.  No  doubt  it 
has  been  suggested  that  the  word  building  here  in- 
dicated implies  habitation.  That  may  be  so ;  I  will 
not  say  that  it  is  necessarily  so.  I  can  conceive 
that  many  things  might  come  to  be  enclosed  as 
buildings  which  were  not  intended  or  adapted  for 
habitation.  But  I  can  find  nothing  at  all  in  the 
present  case  indicative  of  buildings,  excepting 
the  fact  that  a  certain  amount  of  masonry  is  used 
in  erecting  this  fence.  Surely  that  is  not  a  suffi- 
cient thing  to  make  a  fence  a  building  in  the  sense 
of  this  statute.  The  same  thing  might  be  said  of 
any  fooUpavement  in  Edinburgh  for  instance.  A 
foot-pavement  is  made  of  stone  and  mortar  in 
the  same  way  as  this  parapet  wall.  Again,  tbe 
same  thing  might  be  said  of  the  edging  of  a  foot- 
path along  the  highway.  No  one  could  say  that 
it  was  a  building,  although  stone  and  lime  are 
used  in  the  construction  of  it  precisely  in  the  same 
way  as  they  are  used  in  the  constmction  of  this 
parapet  wall,  which  is  merely  a  socket  for  the 
iron  stanchions  which  constitute  the  fence. 

I  may  mention  that  a  case  of  this  kind  did 
occur  a  great  many  years  ago  under  the  former 
Acts.  I  think  it  occurred  in  1 830  [Ha^  v.  Hender- 
$(m,$up.  eit.]  The  question  arose  whether  a  stone 
wall  wlUoh  was  a  fence  8^  feet  highwas  a  building 
within  the  sense  of  very  similar  clauses  in  the  stat- 
utes. It  was  held  that  it  wasnot  a  building,  bnt'that 


it  was  a  fence.  Therefore  it  was  excluded  from 
those  provisions,  just  in  the  same  way  as  I  would 
exclude  the  present  wall  from  the  operation  of  the 
clauses  which  have  been  cited.  Therefore  I  am 
for  answering  these  questions  in  the  sense  which 
I  have  now  expressed,  that  the  structure  in  ques- 
tion is  a  fence  and  not  a  building  within  the 
meaning  of  these  statutes. 

LoBD  TouNO — As  regards  this  particular  erec- 
tion— for  I  think  that  is  the  word  applicable  to 
it — the  case  is  very  unimportant.  The  general 
views  of  the  Court  upon  the  subject  of  the  case, 
however,  might  be  very  important  indeed.  I 
suppose  the  judgment  here  will  be  understood 
as  ^limited  to  this  particular  erection,  or  to 
any  other  particular  erection  which  is  precisely 
the  same  as  this  one.  But,  aa  I  have  said, 
the  views  generally  of  the  Court  are  given  upon 
the  subject,  which  is  a  very  large  one,  and  I 
must  own  that  my  opinion  differs  from  that 
which  your  Lordship  has  expressed.  I  think 
that  the  fence  in  question  or  the  erection  in  ques- 
tion is  a  building.  The  description  of  the 
building  as  it  is  intended  to  be  made  is  stated  in 
paragraph  8  of  the  Acts.  It  is  there  said  that 
the  parties  "intend  to  erect  along  the  said  Crow 
Road,  so  far  as  extending  along  their  ground,  a 
parapet  waU,"  I  pause  there  just  for  a  moment. 
Is  a  parapet  wall  erected  not  a  building  erected 
in  the  plain  sense  and  meaning  of  tbe  words? 
I  do  not  think  that  a  paling  is  a  building  erected, 
that  would  not  be  the  ordinary  meaning  of  the 
language,  but  I  think  a  parapet  wall  meana 
nothing  else  than  a  building.  A  parapet  wall 
really  means  a  wall  which  is  breast  high — up  to 
the  breast.  It  is  stated  here  that  this  particular 
wall  is  only  to  be  a  foot  high.  Would  it  have 
made  any  difference  if  it  had  been  up  to  the 
breast  ?  It  is  for  the  same  purpose  as  a  parapet 
wall  up  to  tbe  breast — it  is  simply  a  parapet  wall. 
It  is  a  wall  as  distinguished  from  a  building  in 
the  sense  of  its  being  a  building  without  any 
roof,  but  it  is  a  building  all  the  same,  just  as  much 
as  any  building  without  a  roof  can  be  called  • 
building.  Would  erecting  a  wall  10  feet  high  or 
20  feet  high  be  erecting  a  building  contrary  to 
the  statute?  |If  it  would  be  contrary  to  tbe 
statute — aa  I  think  it  plainly  would — I  do  not 
find  any  authority  in  the  Act  or  elsewhere  for 
saying  it  is  not  a  building.  Nor  do  I  find  any 
authority  for  saying  it  is  a  building  according  to 
tbe  number  of  feet  high  to  whi<£  it  is  carried. 
There  is  no  authority,  for  instance,  for  sajriog 
that  it  is  not  a  building  if  it  is  only  one  or  two  or 
three  feet  high,  but  that  it  is  a  building  if  it 
happens  to  be  four  feet  high.  The  words  of  the 
statute  are  "all  houses."  -  I  suppose  houses  are 
buildings  with  roofs — closed  enclosures.  But  it 
is  not  merely  a  house ;  the  specification  of  a  house 
does  not  satisfy  the  statute.  It  says  "all  houses 
and  every  other  building  whatever."  Now,  the 
contention  of  the  second  parties  is  that  it  must  be 
a  house  or  a  building  like  a  house  whi^  is  here 
indicated.  I  do  not  know  any  building  like  a 
house  except  another  house.  I  do  not  oonceive 
what  the  application  of  the  statute  would  have 
been  if  it  bad  only  been  to  houses.  When  th« 
statute  says  "  all  houses  and  every  other  bnildiitg 
whatever,"  the  suggestion  to  my  mind  is  that  it 
merely  means  walls.  I  do  not  know  any  other 
building  whatever  beaidea  a  house  excepting  • 
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wall,  and  the  erection  in  qneation  is  a  wall 
although  it  is  only  one  foot  high,  I  do  not  feel  at 
liberty  therefore  to  read  into  this  statute  the 
w«»dB  "except  walls"  wh«n  I  eome  across  the 
expreaBion  "all  honaes  and  every  other  building 
w^tever."  We  must  read  in  words  of  exception 
if  we  adopt  the  judgment  which  your  Lordship 
hag  proposed — words  of  exception  such  as  "  except 
parapet  walls,"  which  would  apply  to  the  thing 
we  have  here.  It  is  merely  a  parapet  wall  as  I 
have  said,  althongh  it  is  raised  high  by  means  of 
a  railing.  I  do  not  speak  about  fences  at  present. 
If  you  can  have  a  fence  there,  it  is  not  a  building. 
I  think  you  may  haye  it,  but  you  cannot  erect  a 
building  as  a  fence  within  the  specified  distance  of 
ihe  centre  of  the  road.  It  is  only  a  matter  of  a 
few  feet ;  it  is  no  great  prohibition  which  the 
Xjegislatnre  imposed,  but  it  is  a  prohibition  which 
in  my  yiew  they  did  impose. 

Then  the  description  in  the  case  goes  on  after 
the  words  I  have  read, "of  one  foot  in  height 
■annoonted  by  an  ornamental  iron  railing  of  6 
feet  3  inches  in  height,  the  wall  and  railing  be- 
ing thus  together  not  higher  than  6  feet  3  inches, 
as  a  fence  for  the  protection  of  their  ground  and 
bnildings."  That  is  the  kind  of  fence  which 
they  propose  to  erect,  but  if  it  had  been  a  garden 
wall  10  or  20  feet  high,  it  would  just  hare  been 
a  fence  all  the  same,  and  so  far  as  I  can  see,  al- 
thongh our  judgment  will  be  formally  limited  to 
the  {Mrticular  thing  here  in  question,  I  do  not 
see  in  the  ground  upon  which  the  answer,  con- 
form to  the  judgment  which  your  Lordship  has 
expressed,  will  proceed,  anything  which  wiU  not 
be  appUoable  to  a  wall  of  the  description  I  have 
mentioned  10  or  20  feet  high — that  is,  just  a  wall 
like  the  present  wall ;  it  is  not  a  house— not  the 
least  like  a  house — any  more  than  the  wall  in 
question.  If  such  a  wall  as  that — I  mean  of 
the  height  I  have  mentioned — were  erected  in 
perfectly  good  faith  as  a  garden  wall,  and  trees 
trained  upon  the  other  side  of  it,  which  is  a  legi- 
timate use  of  a  garden  fence,  and  it  subsequently 
honestly  occurred  to  the  proprietor  that  he  wotild 
convert  that  into  the  wall  of  a  house  by  extend- 
ing a  roof  from  that  wsdl  to  another  waU  erected 
on  the  inside  of  it,  the  question  arises,  would  that 
be  a  lawful  proceeding  ?  Kow,  it  seems  to  me, 
aooording  to  the  judgment  your  Lordships  are  to 
pronounce,  that  it  wonld  be  quite  a  lawful  pro- 
ceeding. For  the  wall  was  erected  as  a  fence, 
althongh  the  proprietor  might  wish  to  convert  it 
into  a  house.  Now,  would  that  be  a  contraven- 
tion of  the  statute  ?  The  tbing  is  there  ;  yon  are 
pntting  a  thing  within  80  feet  of  the  centre  of 
the  road  which  is  not  there  already. 

On  the  whole  matter,  I  am  of  a  different  opinion 
ttota  your  Lordship,  and  think  that  in  confor- 
inity  with  the  language  of  the  statute — and  I 
thiidc  with  the  meuiing  of  the  IiegiSlature — any 
wall  to  be  erected  must  be  kept  back  the  very 
abort  distance  which  is  prescribed.  It  is  no  great 
hardship  to  keep  it  back  that  distance.  The 
Ijegislatnre  in  the  public  interest  having  pre- 
scribed that  any  such  wall  should  be  kept  back 
thai  distance,  I  think  I  would  be  disposed  to  give 
effect  to  that  statutory  regulation,  and  say  that 
it  would  be  violated  by  any  wall  whatsoever  with- 
in that  distance  from  the  centre  of  the  road. 
Bat  I  end  as  I  began  by  saying  that  with  reqiect 
to  the  particular  thing  the  case  is  of  little  im- 
portance indeed, 
voih  xxni. 


liCBD  OaiiawnJi — ^I  agree  with  the  opinion  ex- 
pressed by  your  Lorddiip  in  the  chair.  The 
question  is,  whether  or  not  the  erection  whidt  is 
described  in  the  Special  Case  ia  a  building  within 
the  sense  of  the  statates  which  have  been  quoted 
for  oar  consideration f  I  may  remark  at  the  out- 
set Uiat  it  is  rather  a  remarkable  circnmstanoe  that 
the  parties  themselves  were  not  able  to  describe 
this  erection  in  any  other  way  than  as  a  fence. 
So  far  as  my  own  Imowledge  of  the  thing  is  con- 
cerned, it  does  not  appear  to  me  that  anyone  who 
saw  this  erection  could  describe  it  as  anything 
else  than  as  a  fence.  It  seems  to  me  quite  cer- 
tain that  in  the  ordinary  acceptation  of  the  lan- 
gnage  it  never  would  be  described  as  a  building. 
It  is  purely  a  fence.  No  doubt  there  is  a  portion 
of  it  constructed  of  stone,  the  stones  being 
cemented  together  by  lime.  These  are  the  ordi- 
nary elements  of  a  building.  But  then  the  wall 
Is  only  a  foot  in  height ;  and  it  seems  to  be  plain 
that  it  takes  its  character  not  from  its  foundation — 
for  the  stone  and  lime  are  in  truth  but  the  f onud- 
ation— but  from  that  which  is  placed  upon  the 
wall,  namely,  the  railing. 

Now,  it  appears  to  me  that  we  on^t  not  to 
deal  with  anything  except  that  which  is  presented 
to  OS  upon  the  present  oceaaion.  The  question 
presented  to  us  concerns  the  particular  erection 
of  which  the  Police  Oommisaioners  of  Partick 
complain.  The  question  we  have  to  decide  is, 
is  that  a  wall,  or  is  it  not  a  building  within 
the  sense  of  the  statute?  Onr  interpietation 
of  the  statute  is  with  reference  to  the  thing  of 
which  complaint  is  made,  and  with  reference 
to  that  only.  I  can  quite  imagine  that  there 
might  be  difiSculties  in  regard  to  decisions  to 
be  given  upon  other  fences.  For  there  are 
fences  and  fences ;  and  you  might  have  a  wall  so 
constructed  of  such  dimendons,  that  upon  a  rea- 
sonable interpretation  of  the  statute,  and  with 
reference  to  the  way  in  which  it  behoved  that 
such  bnildings  should  be  erected,  it  would  be 
proper  to  extend  the  operation  of  this  clause  to 
it.  But  what  throws  light  upon  the  present 
fence  is  that  this  wall  is  intended  to  serve  the 
purpose  of  a  fence  pure  and  simple.  I  think  this 
notion  is  sanctioned  by  language,  and  by  the 
statutory  provisions  found  in  Qie  Turnpike  Act  of 
1832,  in  a  clause  which  has  been  re-enacted  in  the 
Boads  Act  of  1878.  One  of  the  things  specified  in 
that  Act,  which  may  not  be  constructed  within  a 
certain  distance  of  the  centre  of  the  road  is  a  wall, 
I  think,  7^  feet  high.  Now,  even  if  this  was  to  be 
looked  upon  as  a  wall  it  would  not  be  obnoxious 
in  the  sense  of  the  91st  section  of  the  Act  of 
1882,  because  the  only  wall  which  may  not  be 
put  up  within  the  specified  distance  is  one  of  7j' 
feet  high.  Therefore  just  as  there  are  walls  and 
walls,  so  there  may  be  fences  and  fences ;  and  I 
think  that  this  fence  is  one  to  which  the  provi- 
sions in  question  should  not  be  held  to  apply. 
Of  coarse  it  is  not  quite  on  that  provision  that 
the  Commissioners  found.  It  is  on  the  Act  8  and 
9  Vict.,  which  is  quoted  in  the  case.  The 
words  there  used  are  "all  houses  or  auy  otber 
buildings  whatsoever."  As  I  have  already  said,  I 
do  not  think  that  this  is  a  building  in  tiie  sense 
of  the  statute.  The  ordinary  meaning  of  the 
word,  as  used  in  onr  language,  does  not  justify 
that  interpretation,  according  to  my  view,  and 
if  there  is  any  doubt  upon  that,  we  are  not  to 
answer  the  qnestions  put  to  us  in  favour  of  those 
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vho  an  making  the  oomplaiiit,  far  it  is  inmun* 
bent  upon  them  to  malce  it  deai  that  the  thing 
of  which  they  complain  is  forbidden. 

I  entiiely  agree,  not  only  with  the  oonclnaion 
at  which  your  Lordship  has  arriTed,  bnt  also 
with  the  reasons  by  which  your  Lordship's 
opinion  has  been  supported. 

Ijobd  BiJTEKBruBD  OiABK— I  haTe  found  this 
case  not  unattended  with  difficulty,  but  on  the 
whole  I  have  come  to  agree  with  the  opinion 
which  your  Lordship  in  the  chair  has  expressed. 
The  strip  of  ground  which  lies  between  the  road 
and  the  house  is  not  atFeoted  in  any  way  by  the 
statute  .except  in  this  sense — tliat  the  proprietor 
of  the  ground  shall  not  be  at  liberty  to  erect 
houses  or  buildings  upon  it.     It  is  not  a  piece  of 
ground  which  the  Commissioners  would  be  en- 
titled to  take  into  the  road.    They  have  no  statu- 
tory powers  over  it.     I  think  that  was  conceded 
in  the  argument.    They  have  no  statutory  powers 
to  widen  the  road  so  as  to  include  this  little  bit 
of  ground  between  the  fence  and  the  house. 
Ttiat    ground    must  remain,   according   to  the 
present  law,  the  property  of  the  present  owner. 
He  is  not  to  be  restricted  with  respect  to  the  use 
of  that  ground  in  any  way  except  that  be  shall 
not  erect  any  houses  or  buildings  upon  it,  and 
he  in  enUtled  to  use  it  for  such  purposes  as  he 
thinks  proper,  consistently  with  that  statutory 
provision.      I  do  not  think  it  was  matter  of  dis- 
pute that  he  is  entitled,  if  he  is  not  actually 
boimd,  to  fence  that  ground.    He  could  undoubt- 
edly have  grown  a  thickset  hedge  along  the  same 
line,  and  that  would  have  serred  the  purpose  of 
a  fence,  but  perhaps  would  not  have  been  a  very 
good  fence  tor  the  locality  in  question.     I  do 
not  think  however,  that  we  can  be  concerned 
with  the  mere  nature  or  quality  of  the  fence.     If 
he  is  entitled  to  fence  the  ground  so  as  to  pre- 
serve it  for  his  own  uses,  I  think  he  is  also  en- 
titled to  select  the  character  of  the  fence.    I  do 
not  think  that  in  this  case — and  I  am  judging 
■imi^y  of  the  oase  before  us — the  proprietor  has 
in  any  degree  exceeded  his  powers  in  erecting 
what  I  tlUnk  is  properly  denominated,  not  a 
building,  but  merely  a  fence.    That  is  how  it  is 
deaeribed  in  the  Special  Case.    On  the  whole, 
therefore,  I  think  that  our  judgment  should  be  as 
^nr  Lordship  proposes.      The  purpose  stated 
was  to  preserve  the  amenity  and  openness  of  the 
road,  and  these  are  not  in  any  sense  affected  by 
anything  that  the  parties  of  the  second  part  pro- 
pose to  do. 

The  Oonrt  answered  both  queationa  in  the 
aagatire. 

Counsel  for  First  Parties — ^Lang.  Agents— 
Hacbrair  &  Keith,  S.S.C. 

Counsol  for  Second  Party  —  Low.  Agent — 
Donald  Uackenzie,  W.S. 


Monday,  January  11. 

TEIND    COURT. 

[Lord  Einnear,  Lord  OtdiiiM7 
on  Teind  Causes. 

DUBWABD  (UINISTEB  OF  8C00NIB), 

PETITIONER. 

Ohureh—OlOe—Feuing  of  Olebe—Betenatbm  ef 
Mineral*. 

In  a  petition  for  authority  to  feu  a  glebe 
in  which  there  were  minerals  of  valae,  the 
Court,  after  a  report  by  the  Clerk,  atUhoT' 
ued    the  insertion  of    a    clause    reserving 
minerals.     Form  of  clause  adjusted. 
The    Bev.   Charles    Durward,   minister    of    the 
parish  of  Scoouie  in  Fife,  presented  a  petition  to 
the  Court  of  Teinds  for  authority  to  fen  the 
glebe    of    Scoonie.       The    glebe,  which    along 
with  the  manse  and  offices  was  entered  in  the 
valuation  roll  as  of  the  annual  value  of  £104, 
extended  to  about  18  acres,  of  which  about  11 
acres  were  situated  within  the  boundaries  of  the 
police  burgh  of  Leven,  the  burgh  of  Leven  being  in 
the  parish  of  Scoonie.     The  greater  part  of  the 
glebe  was  within  the  burgh.    With  the  exoeption 
of  the  portion  occupied  by  the  manse  and  offices, 
nearly  all  the  glebe  was  let  to  agricultural  tenants. 
The  form  of  feu-charter  lodged  by  the  peti- 
tioner, as  required  by  the  Glebe  Lands  (Scotland) 
Act  1866,  contained  a  clause  making  reservation 
of  the  minerals. 

The  Lord  Ordinary  on  Teind  Causes  remitted  to 
Mr  David  Landale,  mining  engineer,  to  report  his 
opinion  as  to  the  extent  and  value  of  the  minerals 
under  the  glebe,  and  the  manner  in  which  the 
same  could  be  worked  to  cause  the  least  possible 
damage  to  the  glebe  and  any  buildings  erected 
or  that  might  be  erected  thereon. 

Mr  Landale  reported — The  whole  of  the  glebe 
was  coalfield.  There  were  three  workable  seams, 
all  of  which  were  already  being  worked  on 
other  lands  by  the  Fife  Coal  Company.  The 
coal  of  two  of  the  seams  would  not  likely  be 
reached  by  the  company  in  the  course  of  working 
for  thirty  or  more  years,  bnt  the  most  valuable 
seam  wonld  be  reached  in  about  twenty  years. 
This  seam  wonld  be  found  at  a  depth  of  from 
173  to  210  fathoms  at  different  parts  of  the  glebe. 
He  estimated  the  total  ultimate  value  of  the  coal, 
at  royalties  of  8d  per  ton  for  coal  in  two  of  the 
seams,  and  9d.  per  ton  in  the  third,  and  of  8d. 
per  ton  for  dross,  on  all  three  at  £7443,  ISs., 
and  the  total  value  at  the  date  of  his  report,  con- 
sidering the  long  time  before  it  could  be  worked, 
at  £2053,  148.  ll^d.  His  report  concluded  as 
follows— "As  to  the  manner  of  working,  there  is 
no  other  way  of  working  any  of  the  thi«e  seams 
but  by  longwall  or  complete  excavation,  and  at 
this  depth  the  extraction  of  the  Chemise  or  Main 
coal  [the  best  seam]  will  not  be  felt  at  the  surface. 
The  Fife  Coal  Company  have  worked  it  from  under 
the  farm-house  and  steading  at  Kirkland  Hill  at  a 
depth  of  lOS  fathoms,  and  done  the  buildings  no 
damage,  not  a  single  crack  being  visible.  My 
opinion  is  that  the  working  of  this  seam  will  in 
no  way  affect  the  feuing  value  of  any  part  of  the 
glebe.  The  working  of  the  other  seams  above  it 
long  after  will  slightly  depress  the  surface  and 
make  small  cracks  in  buildings,  bnt  the  writer 
knows  of  much  ground  being  feued  and  built  on 
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with  the  ohanoe  of  mnoh  more  distnibance  than 
can  eyer  be  done  on  Scoonie  glebe." 

The  Lord  Ordinary  also  remitted  to  Mr  Oil- 
leepie,  arohiteot  (who  bad  already,  in  obedience 
to  a  former  remit,  reported  hia  opinion  on  the 
facts  set  forth  in  the  petition,  and  as  to  the 
minimnm  rate  of  feu-duty  and  any  conditions 
or  restrictions  on  the  fen-rights)  to  report  his 
opinion  on  the  propriety  of  reserying  the  minerals, 
and  having  in  -view  what  might  be  stated  in  Mr 
lAndale's  report,  whether  if  they  should  be 
reserved  the  reservation  would  have  the  effect  of 
rednoing  the  minimum  fen-duty  recommended  in 
his  fonner  report,  and  in  what  manner  he  would 
recommend  claims  of  damage  throng^  the  work- 
ing of  the  minerals  to  be  provided  for. 

Mr  Gillespie  reported  as  follows — It  was  and 
had  always  been  within  the  memory  of  man  the 
cnstom  for  proprietors  of  land  in  that  quarter  to 
fen  their  ground  under  reservation  of  the 
minerals,  and  the  minimum  rates  of  feu-duty — 
from  £18  to  £12  per  acre  for  different  parts  of 
the  glebe — suggested  by  him,  had  been  calculated 
on  the  footing  of  a  similar  reservation  being 
made  in  feuing  the  glebe.  Considering  the  value 
of  the  coal,  and  the  trifling  damage  which  would 
be  caused  to  buildings  by  the  working  of  it,  he 
was  of  opinion  that  Uie  eoA  should  be  reserved, 
and  that  claims  of  damage  should  be  paid  by  the 
superior  at  the  sight  and  determination  of  two 
neutral  men  mutually  chosen. 
'  The  Lord  Ordinary  having  also  remitted  to  the 
Clerk  of  Teinds  to  report  on  the  form  of  fen- 
oharter,  be  reported  that  the  form  had  been 
adjusted  in  all  its  clauses  with  the  exception  of 
that  relating  to  the  minerals:  He  reported  that 
in  previous  oases  in  which  glebes  had  been  feued, 
and  the  minerals  reserved  with  a  view  to  their 
being  ultimately  worked,  the  risk  had  been  taken, 
not  as  Mr  Oillespie  suggested  for  this  case 
by  the  superior,  but  by  the  fenar  —  "In 
other  cases  where  the  reservation  was  inserted  it 
is  not  known  that  there  were  any  minerals  cap- 
able of  being  worked.  This  last  observation  is 
made  speoiidiy  with  reference  to  the  cases  which 
ooenrred  before  18th  March  1872,  when  the 
Court  began  to  dieallow  the  reservation.  And 
it  is  of  importance  to  observe  that  in  the  case  of 
Largo  glebe,  in  the  adjoining  parish  to  Scoonie, 
Lord  GiSLotA  in  reporting  the  case  to  the  Court 
on  8d  June  1872  stated,  '  the  Lord  Ordinary  thinks 
that  the  reservation  of  mines  and  minerals  should 
be  omitted,'  and  the  Court  on  10th  June  1872 
approved  of  the  form  of  fen-charter,  *  excepting 
{he  reservation  as  to  mines  and  minerals,  which 
is  hereby  ordered  to  be  deleted.' " 

The  clerk's  report  further  referred  to  a  detailed 
report  by  him  in  the  petition  presented  in  1882 
to  fen  the  glebe  of  Kilmarnock,  in  which  case 
the  minister  was  at  first  desirous  of  reserving  the 
minerals,  which  were  valuable  and  capable  of 
being  worked  from  a  pit  in  the  adjoining  lands, 
bat  ultimately  did  not  press  for  the  insertion  of 
the  clause.  In  that  case  the  clerk's  detailed 
report  as  to  the  practice  of  reserving  minerals  in 
fen-charters  adopted  under  the  Olebe  Lands 
(Scotland)  Act  1886  gave  the  following  summary 
of  the  practice,  l^e  numbers  prefixed  to  the 
names  are  those  adopted  in  the  Teind  Courts — 
"Till  the  Largo  case  in  1872  there  was  no 
decision  of  the  Court  ordering  the  omission 
of  the  clause,  although  the  opinion  of  the  Court 


bad  been  expressed  in  the  Oalathldi  oasa 
decided  some  months  previonsly.  L  In  the 
practice  prior  to  1872  the  olanse  reserving  mine< 
rals  wss  inserted  in  the  following  oases  —  2 
Fennicuik,  S  Alloa,  4  Kirkcaldy,  S  Wilton  (two 
applioations)  6  Invereak,  7  Bomtisland,  8  Bow, 
....  12  Kirriemoir,  18  Kilm^oolm,  14 
Ayr  (first  charge),  16  Campbelton  (Lowhmd 
charge),  IS  Boseneath,  17  Daloross,  19  In. 
vemess  and  Bona  (second  charge),  21  Blair- 
gowrie. The  clause  was,  however,  omitted  in — 
1  Ferryport-on-Craig,  11  Eirkden  (where  glebe 
was  sold  to  conterminous  proprietor,  without  re- 
servation of  mineralsX  18  St  Michael's,  Dumfries, 
and  20  Blair-Athole  (where  portions  of  glebes 
were  feued  to  oonterminons  proprietors). 

"n.  In  the  praotioe  subseqnent  to  1872  the 
olanse  was  omitted  in  the  following  cases— 22 1  .argo, 
33  GaUshiels,  24  Dundee,  25  Jedburgh,  26  Blgin, 
27  Eastwood,  28  Benfrew,  29  Balmerino  (clause 
had  been  inserted  in  form  as  lodged,  but  was  de- 
leted and  initialed  by  Lord  Qifford;  the  word 
and  initials  '  Delete. — A.  Q.'  occur  on  page  4  and 
again  on  page  6  of  the  form),  80  Alva,  82  Sel- 
kirk, 33  Bothwell  85  Hawick,  87  Paisley  (origi. 
nally  contained  clause  reserving  minerals,  bnt 
it  is  deleted,  and  marked  by  counsel),  88 
Kilkenzie  (sale  to  conterminous  proprietor, 
and  form  dispensed  withX  89  Blantyre  (sold 
to  contarminons  proprietor  without  reserva- 
tion; the  reporter  in  that  case  stated  that 
the  minerals  under  the  glebe  were  of  value, 
and  Lord  Shand,  in  reporting  the  case  to  the 
Court,  observed  that  'the  petitioner's  counsel 
stated  that  a  party  at  present  working  the  adjoin- 
ing minerals  would  probably  be  willing  to  fen  the 
glebe*),  40  Falkirk,  42  Forfar,  46  Cambuslang 
...  47  Bhapinshay  (f  ened  to  oonterminons  pro- 
prietor), 48  Laggan  (sale  of  servitude),  49  Kil* 
renny  (sale  of  part  of  glebe  to  heritors,  without 
any  special  conditions,  to  enlarge  burying-ground), 
50  Edzell  (not  proceeded  with),  61  St  Mnngo's 
(sale  to  conterminous  proprietor  without  any  oon- 
ditions),  63  Inverness  (first  charge,  not  proceeded 
with),  54  Fraserbnrgh  (feued  to  conterminous 
proprietor),  66  Nairn,  57  Stirling  (sale  to  con- 
terminous proprietors,  and  form  dispensed  with), 
69  Bothesay,  60  Lunan  (sold  to  conterminous 
proprietor,  and  form  dispensed  with),  61  Looh- 
goilhead,  62  St  Ola,  Kirkwall,  64  Innerleithen  (in 
this  case  the  heritors,  in  their  consent,  stipulated 
that  there  should  be  a  olanse  reserving  mines  and 
minerals,  but  on  its  being  pointed  out  that  such 
a  clause  was  only  inserted  where  there  were  mine- 
rals worked  or  capable  of  being  worked,  they 
consented  to  the  deletion  of  the  ckuse),  65  North 
Berwick,  and  66  New  Kilpatrick.  In  the  follow- 
ing cases  it  was  inserted— 31  Dalziel  (two  appli- 
cations), 34  Largs,  86  Abbotshall,  41  Beith,  48 
New  Cumnock  (in  this  case  the  reservation  was 
retained  in  a  fen-charter  to  a  school  board,  al- 
though it  had  been  objected  to  by  the  Education 
Department),  44  Peterhead,  46  Hamilton  (re- 
ferred to  below),  52  Dunoon,  58  Aberdonr,  63 
Butherglen  (where  minerals  were  already  worked, 
and  olanse  inserted  that  feuars  should  take  the 
risk  of  subsidence,  as  in  Hamilton  case).  .  .  . 

"  The  Clerk  has  now  to  state  in  conclusion  that 
he  has  observed  no  rule  laid  down  in  any  of  the 
oases  which  would  disallow  the  reservation  of 
minerals  where  it  can  be  shown  that  snch  exist, 
and  are  capable  of  being  worked  with  advantage 
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to  the  benefice.  In  the  case  of  OaliuMeU,  which 
first  altered  the  general  practice  of  proriding  a 
olanse  reserring  minerals,  the  minister  did  not  ask 
a  resBTTation,  and  it  does  not  appear  that  such  a 
reserration  there  woald  have  been  of  the  slightest 
nse  or  benefit  The  case  of  Blantyre  does  show 
the  existence  of  valnable  minerals,  bnt  the  men- 
tion by  Lord  Sband  of  the  probable  pnrchage  by 
the  conterminous  proprietor,  *  at  present  working 
the  adjoining  minerals,'  seems  to  indicate  that 
the  purchase  was  made  by  that  proprietor  mainly, 
if  not  solely,  for  the  purpose  of  working  the 
minerals  nnder  the  glebe  along  with  those  under 
hia  own  property,  and  that  he  probably  would 
not  have  made  the  purchase  with  any  reservation. 
On  the  other  hand,  the  cases  favourable  to  the 
reserration  of  minerals  are  (1)  Dalael  applica- 
tions,  in  which  the  minerals  had  not  been  let  or 
worked,  and  which  were  reserved  even  from  a 
conterminous  proprietor ;  (2)  Hamilton,  where 
the  minerals  bad  been  let,  but  not  worked ;  and 
(8)  West  OcMer  and  Butlurglen,  where  the  mine- 
rals had  been  already  worked,  and  where  it  was 
necessary  to  provide  for  the  exclusion  of  claims 
through  past  workings. 

"llie  Ck>urt  have  not,  in  any  of  the  cases  in 
which  the  minerals  have  been  reserved,  laid  down 
any  regulations  as  to  their  working — Lord  Bar- 
oaple  in  the  case  of  Burntisland  observing  that 
be  did  not  understand  '  there  is  any  special  ob- 
ject for  introducing  detailed  provisions  as  to 
working  minerals.'  The  attention  of  the  Court 
was,  however,  directed  by  Lord  Cnrriehill's  inter- 
locutor and  note  of  2d  March  1876  to  what  had 
been  done  in  tbe  case  of  Hamilton.  There,  after 
the  application  had  been  presented  to  the  Court 
in  May  1875,  tbe  heritors,  presbytery,  and  minis- 
ter concurred  in  granting  a  lease  of  the  minerals 
in  the  beginning  of  1876  to  the  Bent  Colliery 
Company  (Limited),  commencing  at  Whitsunday 
1878,  the  date  at  which  negotiations  had  com- 
menced ;  and  Lord  Gurriehill  remarked  that  the 
arrangements  for  uplifting  the  mineral  rents  and 
applying  the  same  seemed  reasonable,  and  in 
aooordance  with  the  decision  of  the  Court  in  the 
case  of  Netoton  (1807),  Mor.  Qlebe,  Appendix 
No.  6.  That  case  arose  out  of  a  proposal  by  tbe 
minister  of  Newton  to  work  the  coals  under  the 
glebe,  at  the  sight  of  the  Presbytery  of  Dalkeith, 
for  the  benefit  of  himself  and  his  successors. 
The  matter  having  been  brought  into  Court  by 
a  bill  of  BOEpension  at  the  instance  of  the 
heritors,  it  was  held  that  the  minister  had  tight 
to  work  the  coal  in  question  below  his  glebe,  '  at 
the  sight  and  nnder  the  direction  of  the  heritors 
and  the  presbytery,  and  that  the  value  and  pro- 
ceeds of  the  coal  are  also  to  be  under  their  con- 
trol and  management  for  behoof  of  the  minister 
and  his  snccessois.'  The  case  is  also  reported 
3d  June  1807,  P.C,  No.  281." 

This  detailed  report  having  been  laid  before  the 
Court  with  a  view  to  the  setUement  of  the  ques- 
tion, the  Court  pronounced  the  following  inter- 
locutor : — 

"The  Lords,  Ax. ,  authorise  and  empower  the 
petitioner  and  bis  successors  in  office,  min- 
isters serving  the  cure  of  the  pariah  of 
Scoonie,  subject  totbe  provisions  of  the  Qlebe 
Lands  (Scotland)  Act  1866,  and  under  the 
reservation  of  minerals  hereinafter  expressed, 
to  dispone  the  six  parcels  of  which  the  glebe 


of  the  parish  consists,  as  tollawa—Finit,  that 
portion  of  the  glebe  marked  number  one, 
&o. — [here  follow  the  different  lots  and  rates 
of  feuing J — which  several  portions  of  said 
glebe  sbsdl  be  disponed  nnder  reservation  of 
the  minerals,  and  power  to  work  the  same 
at  the  sight  of  the  heritors  and  presbytery, 
who  shall  make  provision  for  claims  of  dun- 
ages  through  the  working  of  minerals  out  of 
tbe  mines  realised  from  the  minerals  or  in 
connection  therewith :  Approve  of  the  form 
of  feu-charter,  so  far  as  already  adjusted  by 
the  clerk,  and  appoint  a  clause  to  be  inserted 
therein  reserving  the  minerals,  the  same  to 
be  adjusted  by  the  clerk ;  and  remit  to  the 
Auditor,  Jko." 

The  clause,  as  adjusted  and  inserted  in  the  feu- 
charter,  was — Beserving  always  to  those  having 
right  thereto  as  proprietors  or  incumbents  of  the 
said  glebe  for  their  respective  rights  and  inter- 
ests, the  whole  mines,  metals,  minerals,  fossils, 
coal,  ironstone,  limestone, ^and  others,  within  the 
ground  hereby  disponed,  and  full  power  and 
liberty  to  them  or  any  person  authorised  by  them 
to  search  for,  work,  win,  and  carry  away  the  same, 
bnt  declaring  always  not  only  that  they  shall  have 
no  right  to  work  or  win  the  mines,  metals,  mine- 
rals, or  others,  from  the  surface  of  the  said 
piece  of  ground,  or  in  such  a  manner  as  to  iujure 
the  surface  thereof,  or  the  buildings  that  may  be 
erected  thereon,  but  also  that  they  shall  be  bound 
to  satisfy  and  pay  all  damages  that  may  be  occa- 
sioned to  the  surface  of  the  ground  or  buildings 
thereon  by  their  working  tl^reof,  as  such  dam- 
ages shall  be  ascertained  by  two  arbitets  to  be 
mutually  chosen,  or  by  an  oversman  to  be  ap- 
pointed by  such  arbiters  in  case  of  their  differing 
in  opinion 

Counsel  for  Petitioner — Rnssell  Bell.  Agents— 
Ifaorse,  Flett,  &  Bennie,  W.S. 


Friday,  January  22. 

FIEST    DIVISION. 

[Sheriff  of  InTemees. 
UNDEUWOOD  V.  FORBES  AND  ANOTHER. 

Juritdielion — Sheriff— Arbiter — Exdurive  Jurit- 
dietion  of  Supreme  Court  over  ail  Inferior 
Judges. 

A  Sheriff  has  no  jurisdiction  to  compel  an 
arbiter  to  perform  his  duty — the  jurisdiction 
to  compel  an  inferior  judge  to  perform  his 
duty  as    such    being    vested   only    in   the 
Supreme  Court  as  p>art  of  ita  snpereminent 
jurisdiction. 
Donald  Forbes,  ironmonger,  Inverness,  was  at 
Whitsunday  1884  the  outgoing  tenant  of  the  farm 
of  Essicb,  in  the  county  of  Inverness,  and  Peter 
Underwood,  fanner,  was  the  incoming  tenant. 
Underwood  was  to  take  over  the  first  year's  grass, 
dung,  and  fallow  (including  one  plonghing  of  the 
fallow),  and  such  other  articles  as  might  be  speci- 
fied.    In  order  to  settle  prices  between  the  pwties 
a  reference  was  entered  into  on  32d  May  1884,  by 
which  Duncan  Boss  and  Alexander  Winton  wen 
named  valuators  andarbiteis,  and  John  Maolennan 
(whom  the  voluators  bad  selected)  was  oversman. 
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On  12Ui  AngiiBt  1884  Forbes  raised  an  action 
in  the  Sheriff  Court  at  Invemees  against  Winton 
and  Underwood,  concluding  to'  have  Winton 
ordained  to  concur  with  Boss  in  deTolring  the 
submission  on  Madennan.  He  stated  that  the 
arbiters  had  differed  in  opinion,  and  that  Under- 
wood had  persuaded  Winton,  with  the  object  of 
making  the  reference  abortive,  to  refuse  to  sign 
a  minute  of  deTolntion,  or  at  all  eTents  that 
Winton  had  refused  to  sign  one. 

The  pursuer  oonoluded  to  have  the  defenders 
found  jointly  and  seTsrally  liable  in  expenses. 

Underwood  denied  the  averment  that  he  had 
persuaded  Winton  to  decline  to  devolve,  and  in  the 
further  proceedings  in  the  action  as  hereafter 
detailed,  no  evidence  was  led  by  the  pursuer  in 
support  of  that  allegation. 

Both  defenders  stated  that  so  far  as  they  knew 
there  was  no  difference  of  opinion,  but  if  such 
there  were  there  must  be  a  devolntion. 

The  pursuer  pleaded — "The  said  Alexander 
Winton  having  accepted  of  the  said  reference,  and 
proceeded  therein,  and  a  difference  having  arisen 
between  him  and  his  oo-ref eree,  be  is  bound,  and 
ought  to  be  compelled,  to  execute  a  minute  of 
devolution  upon  tlie  oversman." 

The  defender  Winton  pleaded,  mttraUa — "(1) 
The  Cionrt  has  no  jurisdiction  to  try  the  question 
raised  in  this  action." 

Underwood  pleaded — "(1)  The  statements  of 
the  pursuer  disclose  no  relevant  case  against  Uie 
defender  Underwood." 

The  Sheriff-Substitute  (Blaib)  appointed  Win- 
ton and  Boss  to  appear  in  Court  with  the  object 
of  its  being  ascertained  if  there  was  a  division  of 
opinion  between  them. 

Thereafter,  having  examined  them,  he  found 
that  there  was  a  disagreement  or  non-agreement 
■s  to  the  value  of  the  subjects  of  valuation,  and 
appointed  them  to  execute  a  devolution  on  Mao- 
lennan. 

On  appeal  the  Sheriff  (Ivoby)  adhered,  "in 
'respect  of  the  judgment  of  the  Court  of  Session 
in  the  case  of  Sindair  v.  Frater"  [cited  infrd\. 

Thereafter  Winton  executed  a  minute  of  de- 
▼olution,  and  by  interlocutor  of  20th  March  1886 
the  Sheriff-Substitute,  inter  aUa,  found  the  pur- 
Buer  "entitled  to  expenses,"  and  to  this  inter- 
locutor the  Sheriff  on  llth  June  following  ad- 
hered. 

Underwood  appealed  to  the  Court  of  Session, 
•nd  Winton  availed  himself  of  the  appeal  and 
■ought  to  have  hia  plea  on  the  question  of  juris- 
diction sustained. 

Argned  for  Underwood — The  Sheriff  had  gone 
wrong  in  finding  him  liable  in  expenses,  as  there 
ms  no  proof  whatever  of  the  averment  made 
against  him,  and  that  was  the  only  averment 
which  could  possibly  affect  him. 

Argned  for  Winton— The  application  was  one 
which  the  Sheriff  had  no  jurisdiction  to  entertain. 
The  position  of  an  arbiter  was  very  much  that 
of  an  inferior  judge,  and  the  inferior  judges 
conld  not  exercise  jurisdiction  over  each  other. 

Authorities— StruAitr  v.  F^aser,  July  19, 1884, 
11  B.  1139 ;  Seritort  of  CariUn-phine  v.  Ratntay, 
1812,  F.O.;  Bankton,  iii.  89  ;  Dell  on  Arbitration, 
2d  ed.  209 ;  Jenitvoood,  1702,  M.  9435  ;  ManliaU 
T.  Edinburgh  and  OUugow  BaUway  Company, 
March  20,  l8oS,  15  D.  603. 

Bapliad    for  Forbes— What   the  Sheriff  was 


dealing  with  was  a  breach  of  contract.  The 
arbiters  on  differing  were  bound  to  execute  a 
minute  of  devolution,  and  the  Sheriff  had  juris- 
diction to  compel  them  to  complete  their  con- 
tract. As  to  the  competency  of  the  Sheriff  com- 
pelling arbiters  to  go  on  with  a  reference,  see 
£rsk.  L  4,  3,  and  Bankton,  x.  14 ;  Sindair  v. 
Frater,  supra. 

At  advising — 

Loan  BBEsiDiirr  —  The  respondent  Donald 
Forbes  was  tenant  of  the  farm  of  Essich,  in 
Inverness-shire  at  Whitsunday  1884,  and  the 
appellant  Peter  Underwood  was  the  incoming 
tenant.  There  were  certain  disputes  between 
them  in  these  capacities,  which  thoy  referred  to 
arbiters,  and  these  arbiters  had  to  name  An 
oveisman  in  the  event  of  their  differing  in  opi- 
nion. The  allegation  of  the  pursuer  in  his 
petition  in  the  inferior  Court  was  that  the  two 
arbiters  had  differed  in  opinion,  bat  that  one  of 
thom,  Mr  Winton,  refused  to  sign  a  devolntion 
to  enable  the  oversman  to  dispose  of  the  matter 
in  dispute,  and  he  brought  his  action  in  the 
Inferior  Court  for  the  purpose  of  having  Mr 
Winton  compelled  to  go  on  and  discharge  the 
duty  which  he  had  undertaken  as  an  arbiter,  and 
to  execute  a  minute  of  devolntion  in  the  event, 
which  had  occurred,  of  a  difference  of  opinion 
between  the  arbiters.  The  prayer  of  the  petition 
is  to  ordain  Winton  to  concur  with  the  other 
arbiter  in  executing  a  minnte  of  devolntion,  and 
that,  he  supposed,  was  the  full  remedy  that  he 
required  in  the  circumstances.  But  in  addition 
to  that  he  called  Underwood  as  a  defender.  Of 
course  he  could  not  conclude  against  him  to  do 
anything  in  the  way  of  an  arbiter  because  he  was 
not  an  arbiter  but  a  party  to  the  submission,  and 
the  only  conclusion  against  him,  therefore,  in  the 
prayer  of  the  petition  is  to  find  him  liable  in 
expenses  jointly  and  severally  with  the  arbiter 
who  refused  to  discharge  his  duty.  Now,  the 
ground  upon  which  Underwood  is  called  andsonght 
to  be  made  liable  jointly  and  severally  with  the 
defender  in  the  expenses  is  to  be  found  in  the 
fifth  article  of  the  condescendence,  which  aveia 
that  "The  valuators  having  differed  in  opinion, 
the  reference  falls  to  be  devolved  upon  the  overs- 
man,  but  it  is  believed  and  averred  that  the 
defender  Underwood  has  persuaded  the  defender 
Winton  to  decline  to  sign  a  minnte  of  devolntion 
of  the  reference,  with  the  object  of,  if  possible, 
rendering  the  evidence  abortive."  The  answer 
which  Underwood  makes  to  that  is  this.  He  says 
— "He  has  been  waiting  for  the  issuing  of  the 
award  in  the  terms  indicated  by  Mr  Winton  to 
him.  So  far  as  the  defender  baows  there  is  no 
occasion  for  a  devolution,  but  if  any  difference 
of  opinion  does  exist  be  is  quite  content  there 
should  be  a  devolution,  and  desires  there  should 
be.  He  has  no  interest  in  impeding  the  progress 
of  the  reference,  and  the  statement  that  he  has 
persuaded  the  defender  Winton  not  to  sign  a 
minute  of  devolution  is  false."  That  is  a  pretty 
emphatic  denial  of  the  only  charge  made  against 
him.  The  pursuer  has  not  thought  it  worth 
while  to  ask  leave  to  prove  his  averment,  and  it 
stands  there  upon  record  very  distinctly  denied 
by  the  defender.  Now,  in  these  ciroamstances 
it  appears  to  me  that  the  sole  ground  upon 
which  the  pursuer  asked  the  Sheriff  to  And  Mr 
Underwood  liable  jointly  and  severally  with  the 
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other  defender  in  the  expenses  of  process  is 
entirely  gone.  Bnt  the  Sheriff,  notwiUiatanding, 
in  his  final  jadgment — the  Sheriff-Sabstitnte  in 
the  first  place,  and  afterwards  the  Sheriff — has 
foond  the  pnrsner  entitled  to  expenses,  which 
means  of  ooxirae  as  oonclnded  for  against  both 
defenders  jointly  and  seTerally.  Mr  Underwood 
brings  this  matter  under  review  by  this  appeal, 
and  I  think  he  is  entitled  to  have  the  interioontor 
altered  in  so  far  as  he  is  thereby  made  liable  in 
expenses.  There  seems  to  be  no  ground  for  that 
wluktever. 

That  disposes  of  Mr  Underwood's  grievance. 
Bnt  under  the  provision  of  the  recent  statute  the 
other  defender  Mr  Winton  avails  himself  of  this 
appeal  to  bring  nnder  review  the  interlocntors 
of  the  Sheriff  in  other  respects,  and  the  ground 
upon  whiclf  he  does  that  is  that  he  desireB  the 
Court  to  sostain  his  first  plea-in-law,  whiohis, "  that 
the  Conrt" — that  is,  the  Sheriff  —  "has  no  jnris- 
diction  to  try  the  question  raised  in  this  action." 
The  question  raised  in  this  aotion  is,  Whether 
Mr  Winton  has  wrongfully  failed  to  perform  his 
duty  as  arbiter?  and  the  remedy  sought  is  a 
decree  against  him  to  compel  him  to  do  so.  The 
question  whether  the  Sheriff  has  jurisdiction 
in  such  a  case  I  think  is  one  of  very  great 
importance.  The  position  of  an  arbiter 
is  very  much  like  that  of  a  judge  in  many 
respects,  and  there  is  no  doubt  whatever  that 
whenever  an  inferior  Judge,  no  matter  of  what 
kind,  fails  to  perform  his  duty,  or  trangresses 
bis  duty,  either  by  going  beyond  his  jurisdiction, 
or  by  failing  to  exercise  his  jurisdiction  when 
called  upon  to  do  so  by  a  party  entitled  to  come 
before  him,  there  is  a  remedy  in  this  Court,  and 
the  inferior  Judge,  if  it  turns  out  that  he  is 
wrong,  may  be  ordered  by  this  Court  to  go  on 
and  perform  his  duty,  and  if  he  fails  to  do  so  he 
will  be  liable  to  imprisonment  as  upon  a  decree 
ad  ftuitum  prtEitandum.  The  same  rule  applies 
to  n  variety  of  other  public  officers,  such  as 
statutory  trustees  and  commissioners,  who  are 
nnder  an  obligation  to  exercise  their  functions 
for  the  benefit  of  the  parties  for  whose  benefit 
these  functions  are  entrusted  to  them,  and  if 
they  capriciously  and  without  just  cause  refuse 
to  perform  their  duty  they  will  be  ordained  to 
do  so  by  decree  of  this  Court,  and  failing  their 
performance  will,  in  like  manner,  be  committed 
to  prison.  Now,  all  this  belongs  to  the  Court 
of  Session  as  the  Supreme  CivU  Court  of  this 
country  in  the  exercise  of  what  is  called,  very 
properly,  its  supereminent  jurisdiction.  It  is 
not  of  very  much  consequence  to  determine 
whether  it  is  in  the  exercise  of  its  high  equitable 
jurisdiction,  or  in  the  performance  of  what  is 
sometimes  called  its  nobile  offleium.  Bnt  of  one 
thing  there  can  be  no  doubt,  that  in  making  such 
orders  against  inferior  Judges,  or  statutory  trus- 
tees, or  commissioners,  or  the  like,  this  Court 
is  exercising  an  exclusive  jurisdiction — a  juris- 
diotiou  which  cannot  possibly  belong  to  any 
other  Court  in  the  country.  It  is  enough  to  sug- 
gest the  idea — that  an  inferior  Judge  should  be 
called  upon  to  ordain  another  inferior  Judge  to 
perform  his  duty — the  very  idea  carries  absurdity 
with  it.  It  can  only  be  the  Supreme  Court  of 
the  country  that  can  possibly  exercise  such  juris- 
diotion.  Now,  if  that  be  true  in  the  case  of  all 
inferior  Judges,  and  in  the  case  of  statutory 
officers,  the  qnestiou  which  we  have  to  determine 


is,  whether  the  same  rule  must  not,  by  parity  of 
reasoning,  apply  to  the  ease  of  arbiters.  At  one 
period  of  our  jurisprudence,  the  decrees  of 
arbiters  were  certainly  not  esteemed  so  sacred 
as  they  have  been  in  later  times,  and  it  was 
quite  a  common  practice  to  review  decrees- 
arbitral  on  the  ground  of  inequity — that  is  to 
say,  upon  the  ground  that  they  were  wrong  in 
fact  or  law.  But  the  Act  of  Begnlations  of  1693, 
by  its  25th  article,  altered  all  this,  and  surrounded 
the  deorees  of  arbiters  with  a  very  large  amount 
of  protection.  It  declared  that  they  should  be 
unchallengeable,  except  upon  oertun  specified 
grounds,  saoh  as  corruption  or  falsehood, 
and  in  short  placed  the  decree  of  an  arbiter 
quite  in  the  same  position  as  if  it  bad  been 
tbe  decree  of  a  judge,  and  the  statute  itself 
under  that  26th  section  describes  arbiters  as  be- 
ing "judges  arbitrators."  Now,  the  passing  of  this 
Act  of  Begnlations  had  a  very  great  effect  npon 
the  practice  of  this  Court,  and  there  is  a  case 
which  occurred  within  nine  years  of  the  time  of 
that  Aot  being  passed,  which  illustrates  this  in  a 
very  instructive  manner — I  mean  the  case  of  Jer- 
vitwoode,  which  occurred  in  1702,  and  which 
seems  to  me  to  place  arbiters,  in  the  opinion  of 
the  Court,  precisely  in  the  same  position  as  other 
judges.  It  was  declared  in  that  case,  as  the 
opinion  of  the  Court, "that  the  Lords  of  Session 
and  all  other  judges  are  bound  impertiri  offitMttn 
mium,  and  to  decern  when  required  by  the  parties, 
and  by  the  same  rule  arbiters  accepting  are  tied 
to  do  the  same."  That  illustratee  I  think  in  a 
visry  satisfactory  manner  the  effect  of  the  pass- 
ing of  the  Act  of'  Begnlations,  and  the  new  posi- 
tion which  arbiters  in  consequence  occupied  in 
the  view  of  the  law.  In  other  and  more  recent 
cases  tbe  same  views  have  been  expressed  by 
Judges,  and  I  refer  particularly  to  the  case  of 
Madcemie  v.  dark,  7  B.  215,  in  which  there  was 
a  submission  appointing  two  arbiters  to  dispose 
of  a  dispute  between  the  parties  as  sole  arbiters 
with  power  to  name  an  oversman.  One  of  the 
arbiters  became  disqualified  by  a  superven- 
ing interest,  and  the  case  was  brought  into 
Court  for  the  purpose  of  having  it  ascertained 
what  should  be  done  in  the  circumstances.  Tbe 
liord  Ordinary  (Lord  Medwyn)  thought  the  cir- 
cumstance of  one  of  the  arbiters  having  become 
disqualified  was  of  no  moment,  because  they  Iiad 
it  in  their  power  to  devolve  the  submission  upon 
the  oversman,  bnt  the  Judges  of  the  Inner  House 
took  a  different  view,  and  held  that  the  snbmis- 
sion  had  become  abortive  altogether  in  conse- 
qneAce  of  the  disqualification  of  one  of  tbe 
arbiters,  and  the  ground  on  which  they  based 
that  opinion  is,  I  think,  very  material  to  the  pre- 
sent consideration.  TEe  Lord  Justice-Clerk 
(Boyle)  said — "  I  never  can  concur  in  the  ground 
taken  by  tbe  Lord  Ordinary,  that  the  objection 
is  cured  by  the  power  to  name  an  oversman. 
Next  to  that  of  a  judge,  the  situation  of  an  arbiter 
is  the  most  delicate.  There  must  be  nothing  to 
bias  him  the  one  way  or  the  other. "  Lord  AUo- 
way  says — "  The  situation  of  an  arbiter  appears 
to  me  to  be  even  more  delicate  than  that  of  a 
judge,  as  what  he  does  cannot  be  corrected ;" 
and  the  other  Judges,  Lord  Olenlee  and  Lord 
FitmUly,  expressed  themselves  as  concurring  in 
these  views.  I  think  if  we  consider  the  sort  of 
question  that  may  arise  in  an  action  to  compel  an 
arbiter  to  proceed  to  exercise  the  functions  which 
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he  has  ondeitaken  by  aooeptiiig  a  submissioi),  we 
shall  at  onoe  see  that  oases  may  arise,  and  gene- 
rally will  arise,  of  a  very  delicate  kind,  where 
the  arbiter  comes  into  Coiut  to  defend  his  con- 
duct, and  to  asagn  his  reasons  for  refusing  to 
exercise  his  functions.  Varions  reasons  may  be 
stated  by  an  arbiter  for  so  doing,  and  yarions 
reasons  hare  been  stated  in  the  oases  which  have 
been  reported.  An  arbiter  may  come  into  Conrt 
exonsing  himself  from  proceeding  farther  in  a 
submission  upon  the  ground  that  he  accepted  the 
submission  belieTing  that  what  he  had  to  deter- 
mine was  a  mere  question  of  fact,  and  that  unex- 
pectedly it  tamed  ont  that  there  were  very  deli- 
cate qaestiona  of  law  iuTolved  in  the  dispute 
between  the  parties,  which  he  considered  himself 
totally  unfit  to  soWe.  Another  man  eomes  into 
the  Court  and  says  he  has  a  consdentious  objec- 
tion to  proceeding  further  with  the  submission, 
because  he  finds — what  he  was  not  at  all  aware  of 
at  the  outset — that  he  really  has  aiv  interest  or 
bias  in  the  matter. referred  to  him,  and  that  he 
cannot  with  safety  to  his  own  conscience  pro- 
ceed to  decide  in  the  matter.  In  another  case 
an  interest  may  supervene,  jast  as  it  did 
in  the  case  of  Maekenzie,  and  that  would 
be  a  Tery  sufficient  reason  for  an  arbiter  declining 
to  go  further.  Another  case  might  be  that  the 
arbiter  finds  that  sinoe  he  accepted  the  submission 
his  health,  either  mental  or  bodily,  has  rendered 
him  not  so  capable  of  exercising  those  functions 
as  he  was  when  he  accepted  the  duty.  Now,  all 
these  are  considerations  which  require  the  most 
delicate  handling  by  a  Court  that  is  called  upon 
to  enforce  under  the  penalty  of  imprisonment  the 
duty  of  the  arbiter  to  go  on  and  close  the  sub- 
mission. I  can  hardly  conceive  anything  more 
suitable  for  the  interpretation  of  the  Supreme 
Court,  or  lees  suitable  for  the  jurisdiction  of  an 
inferior  Judge.  It  appears  to  me  that  the 
parallel  between  the  cose  of  an  arbiter  and  the 
case  of  inferior  Judges — Judges  in  the  proper 
sense  of  the  term — is  quite  undistinguishable  in 
this  question  of  jurisdiction.  The  case  of  Mar- 
AaU  against  The  Edinburgh  and  Olatgow  RaiU 
vay  Company  [tup.  et<.] — which  is  a  very  well- 
known  case — was  one  in  which  the  arbiter  was  un- 
willing to  proceed,  but  still  expressed  himself  as 
ready  to  do  so  if  the  Court  were  of  opinion  that  it 
was  hia  duty.  I  refer  to  that  case  for  the  pur- 
pose, in  the  first  place,  of  shewing  that  all  the 
Judges  seemed  to  regard  it,  although  not  present- 
ing any  difficulty  in,  point  of  fact,  as  calling  upon 
them  to  exercise  a  very  important  and  delicate 
jurisdiction;  and  among  others.  Lord  Cuninghame 
made  this  very  pregnant  observation.  He  said — 
•<  The  Court  will  not  probably  scan  the  objections 
critically  when  they  occur,  as  the  leaning  of  the 
law  must  be  to  liberate  a  conscientious  man  from 
a  duty  which  he  feels,  on  reasons  satisfactory  to 
himself,  he  cannot  discharge  with  propriety."  I 
think  I  must  have  said  enough  to  satisfy  your 
Lordships  that  the  parallel  between  the  case  of 
an  arbiter  and  the  case  of  an  inferior  Jadge  is 
complete,  and  that  there  are  really  the  same  rea- 
sons in  all  respects  for  confining  the  jurisdiction 
in  such  a  case  as  we  are  dealing  with  here  to  the 
Supreme  Court.  I  am  therefore  for  reversing  the 
Bherifl's  judgment,  and  sustaining  the  plea  of  no 
jurisdiction. 

LoBD  MuBa — I  have  come  to  the  same  conclu- 


sion upon  both  points.  I  think  that  Mr  Under- 
wood has  been  improperly  held  liable  in  the  ex< 
penses  of  the  prooeedings  in  the  inferior  Court, 
and  that  he  is  entitled  to  prevail  in  his  appeal 
I  also  concur  with  your  Lordships  in  regard  to 
the  law  applicable  to  the  very  important  question 
which  has  been  raised  as  to  the  jurisdiction  of  the 
Sheriff  to  deal  with  a  matter  of  this  sort  relat- 
ing to  the  conduct  of  an  arbiter.  I  have  looked 
into  the  authorities  that  bear  upon  this  question, 
some  of  which  your  Lordship  has  referred  to, 
and  I  am  satisfied  that  it  is  by  the  interposition 
of  the  Supreme  Court,  generally  by  way  of  decla- 
rator, that  such  a  question  as  this  can  alone  be 
competently  dealt  with,  and  that  the  Sheriff  has 
no  jurisdiction  to  pronounce  an  order  upozb  an 
arbiter  of  the  description  here  sought.  In  these 
circamstances  the  plea  of  Mr  Winton,  t«Jcen  in 
the  inferior  Court,  falls  to  be  sustained.  What 
is  to  be  the  precise  effect  of  that  in  the  rather 
confused  state  of  these  proceedings  one  does  not 
exactly  see.  So  f  ar  as  Uie  practioil  result  is  eon- 
oemed,  it,  in  one  view,  resolves  itself  into  a 
question  of  expenses ;  and  I  cannot  help  express- 
ing my  extreme  regret  that  for  the  last  eighteen 
months  apparently  these  parties  seem  to  have 
been  doing  nothing  else  but  disputing  as  to  a 
matter  of  expenses.  It  appears  from  the  pro- 
oeedings that  on  2Sth  October  1884  Mr  Winton 
recognises  the  difference  of  opinion  between  the 
arbiters,  and  sends  a  minute  of  devolution  to  the 
other  arbiter  to  sign  ;  and  notwithstanding  that 
I  see  from  the  intorloeutor  sheet  that  from  that 
date  down  to  the  month  of  March  1886  there  has 
been  a  mere  speculative  litigation  going  on  about 
the  jurisdiction  of  the  SherUF  to  entertain  such  a 
question.  I  think  there  must  have  been  some 
very  strange  miscarriage  not  to  have  stopped  such 
a  litigation  as  that  by  some  means  or  oUier  long 
before  this  time. 

LoBD  Seakd — I  agree  with  your  Lordship  upon 
both  matters.  So  far  as  the  defender  Underwood 
is  concerned  there  could  be  no  case  against  him, 
and  no  claim  for  expenses  against  him  unless  the 
pnrsuer's  averment  be  true  that  he  "persuaded 
the  defender  to  decline  to  sign  a  minute  of  de- 
volution of  the  reference,  with  the  object  of, 
if  possible,  rendering  the  reference  abortive." 
There  is  no  other  ground  that  can  be  suggested 
from  the  prooeedings  upon  which  one  oould  reach 
the  conclusion  that  Underwood  ought  to  pay  the 
expenses.  Nevertheless,  although  that  averment 
has  not  been  proved,  the  Sheriff  and  the  Sheriff- 
Sabstitute,  it  may  be  without  precisely  noticing 
that  that  was  so,  have  given  such  a  decree  for 
expenses.  In  that  stete  of  matters — Underwood 
coming  here  complaining  of  that  decree — I  do 
not  ttunk  that  we  have  any  alternative  but  to  re- 
oalit. 

In  regard  to  the  more  important  general  ques- 
tion which  has  been  raised,  it  is  perhaps  due  to 
the  Sheriff  and  Sheriff-Substitute  to  say,  that  I  do 
not  think  they  could  have  taken  any  other  course 
than  that  which  they  took,  becaose  the  case  of 
BineUUr,  tupra  eit.,  was  a  sufficient  authority 
for  their  entertaining  the  process.  In  regard 
to  that  oase  I  shall  only  say  that  it  was 
decided  by  a  very  narrow  majority.  One  of 
the  three  Judges  who  were  present  when  it  was 
decided  expresdy  differed  from  the  judgment, 
and  we  have  on  record  the  opinion  of  only  one 
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Dt  their  Lordships  of  the  other  DiTisioii,  oon- 
onrred  in  by  Iiord  Butherf  urd  Clark.  If  In  the 
present  case  there  had  been  a  similar  diiferenoe 
of  opinion  I  should,  not  have  thought  it  wonld 
have  been  right  to  decide  the  case  -without  oon- 
solting  our  brethren,  and  having  a  re-hearing 
before  seven  Jndges,  although  I  should  have 
greatly  regretted  such  a  coarse,  seeing  that  the 
parties  oome  here  after  all  on  a  question  of  ex- 
penses. Bat  having  regard  to  the  oircnmstanoe 
that,  as  I  understand,  the  judgment  vhioh  «e 
are  to  pronounce  is  a  unanimous  one,  and  that 
one  of  our  brethren  in  the  other  Division  enter- 
tained the  view  to  which  we  axe  now  to  give 
effect,  I  can  see  no  difficulty  in  our  entertaining 
this  question  on  its  merits.  And  upon  its  merits  I 
have  only  to  say  tbilt  as  it  is  dear  Uiat  in  the 
case  of  public  officials  failing  to  do  their  duty, 
or  a  Judge  of  the  Sheriff  Oourts  or  Justice  of 
Peace  Oourts  failing  to  do  his  duty,  the  com- 
plaint would  necessarily  lie  to  one  of  the  Divi- 
sions of  this  Court,  so,  I  think,  on  the 
ground  so  very  clearly  stated  by  your  Iiord- 
diip — in  which  I  entirely  concur — and  by  a 
close  analogy,  the  same  very  delicate  power 
of  compelling  an  arbiter  to  fulfil  bis  duty 
must  be  exercised  by  this  Court,  and  by  this  Court 
alone.  If  the  case  had  been  one  in  which  there 
was  not  really  a  proper  2m  or  dispute  between 
the  parties  where  arbiters  were  ctdled  upon  to 
exercise  their  function,  but  bad  been  one  simply 
where  persons  had  agreed  to  purchase  a  subject, 
it  may  be,  at  the  valuation  to  be  put  upon  it  by 
a  third  party,  and  the  person  so  nominated  had 
agreed  to  act,  I  am  not  prepared  to  say  that  in  a 
case  of  thatldnd  the  Sheriff  might  not  have  juris- 
diction to  entertain  a  proceeding  to  compel  per- 
formance of  that  duty.  All  I  desire  to  say  is, 
that  I  think  that  case  may  be  distinguishable  from 
such  a  case  as  a  proper  arbitration,  and  npon 
that  I  desire  to  reserve  my  opinion.  Otherwise 
I  entirely  concur  in  the  views  which  have  been 
expressed  by  youx  Lordship. 

LoBD  AsAU— I  concur,  and  can  add  nothing  to 
what  your  Lordship  has  already  said. 

'  The  Court  pronoonood  the  following  interlocu- 
tor :— 

"On  the  appeal  of  the  defender  Under- 
wood, BeoBl  the  interdict  of  the  Sheriff  and 
the  Sberiff-Sabstitnte  in  so  far  as  they  find 
him  liable  in  expenses ;  sustain  the  defence 
for  Underwood  ;  assoilzie  him  and  decern : 
Find  him  entitled  to  expenses  in  both  Courts 
.  .  .  And  on  the  motion  of  the  defender 
Winton,  availing  himself  of  the  appeal  by 
Underwood,  Sustain  the  first  plea-in-law 
stated  by  the  defender  Winton,  and  in  respect 
thereof  recal  all  the  interlocutors  of  the 
Sheriff  and  theSheriff-Sabstituteaf  ter  closing 
the  record :  Dismiss  the  action  quoad  the  de- 
fender Winton,  and  decern :  Find  no  ex- 
penses due  to  or  by  either  party  as  between 
the  pursuer  and  the  defender  Winton." 

Counsel  for  Forbes — Mackintosh  —  Outhrie. 
Agents— J.  0.  Brodie  k  Son^  W.S. 

Counsel  for  Underwood  —  Jameson  —  Begg. 
Agents — Morton,  Neilson,  A  Smart,  W.B. 

Counsel  for  Winton  —  Kennedy.  Agents — 
(Oordon,  Pringle,  Dallas,  &  Company,  W.S. 


Friday,  January  22. 
SECOND    DIVISION. 

DUHBABTONSHIRE  BOAD  TRUSTEES  V.  OBB 
EWINQ  AND  OTHERS. 

Boad-Boads  and  Bridget  Seotland  Act  1878  (41 
and  42  Viet.  e.  61),  »eei.  SO  and  98  —  Boai 
Tnuieet—Powert  and  Bighti  of  Boad  TruiUa 
— Pontagei. 

At  the  passing  of  the  Kosds  and  Bridges 
Act  1878,  the  Dumbartonshire  Boad  Trustees 
acquired  two  bridges  over  the  Leven,  with 
the  right  to  levy  pontages  thereon,  all  under 
the  98d  section  of  the  Act,  which  provided 
that  the  value  to  be  paid  for  these  rights  to 
the  proprietors  of  the  bridges  was,  failing 
agreement,  to  be  decided  by  arbitration,  and 
to  be  provided  by  the  trustees  as  follows— 
"  One-half  thereof  in  the  same  manner  as  is 
by  this  Act  provided  with  respect  to  losd 
debts,  and  the  other  half  by  means  of  the 
pontages  levied  at  the  said  bridges  .  .  .  and 
these  pontages  shall  be  levied  by  the  trustees 
until  the  moneys  which  they  shall  have  bor- 
rowed in  terms  of  the  provision  hereinafter 
oontained,  so  far  as  required  for  the  pnipoee 
of  paying  such  last-mentioned  half  to  the 
proprietors,  with  interest,  together  with  one- 
half  of  the  expense  of  maintaining  the 
bridges,  and  the  whole  expense  of  collecting 
the  said  pontages  shall  have  been  paid  out(rf 
such  pontages,  whereupon  the  said  bridges 
shall  become  highways  and  be  free  of  tdL 
The  said  County  Boad  Trustees  may  borrow 
the  money  required  for  paying  the  said  values 
to  the  proprietors  on  the  security  of  the 
pontages."  Bdd,  in  questions  between  the 
trustees  and  the  proprietors  of  heritages  in 
the  Vale  of  Leven,  that  on  a  sound  constmo- 
tion  of  the  98d  section — (1)  the  trustees  were 
entitled  to  charge  against  the  Bridge  Beve- 
nues  (a)  one-half  of  the  expense  of  arbi- 
trations entered  into  to  fix  the  values  of  the 
bridges  and  pontages  to  be  paid  to  the  pro- 
prietors ;  (i)  the  expenses  oonneoted  with  a 
loan  to  pay  off  half  of  the  values  of  the 
bridges  directed  to  be  paid  out  of  Bridge 
Bevenues,  both  of  these  items  being  a  neces- 
sary and  incidental  appropriation  of  the 
fundsforthe  purposes  of  the  section,  atthooj^ 
the  statute  was  silent  as  regards  them;  («) 
(dub.  Lord  Justice-Clerk)  the  unnnrf  expense 
of  letting  out  the  pontages  ;  (d)  the  eKpenses 
incurred  in  connection  with  litigations  on 
the  question  whether  the  bridges  ought  to  be 
rated ;  (e)  the  owners'  proportions  of  county, 
parish,  and  road  rates ;  (f)  the  expenses  of 
fees  paid  to  engineers  for  inspecting  and 
reporting  on  the  condition  of  one  of  the 
bridges,  and  the  expenses  incurred  in  conse- 
quence of  extra  precautions  adopted  for  ttgit- 
lating  the  traffic ;  {g)  expenses  of  litigations 
with  the  general  public  as  regards  the  xi^t 
to  levy  pontages :  (3)  That  Uie  salaries  pay- 
able to  the  county  and  district  road  olerxs 
and  treasurers  and  the  district  road  sur- 
veyor were  not  chargeable  against  Bridge 
Bevenues,  but  as  put  sf  the  oast  of  the 


Digitized  by 


Google 


imhutanihlre  Boad  Tn.,1 
Ju.  22, 1886.  J 


Tht  SooUiah  Law  Befporter,—  Fol.  XXIll. 


329 


maintenance  of  highways:  (3)  That  one  ao- 
oonnt  was  in  the  disoretion  of  the  trustees  to 
be  kept  for  both  bridges,  and  the  nett  reve- 
nnes  of  both  applied  to  payment  of  the  whole 
bridge  debt,  so  that  the  whole  debt  should  be 
extingnished  and  both  bridges  become  high- 
ways and  free  of  toll  at  the  same  time  :  (4) 
That  the  tmstees  on  erecting  a  new  bridge 
in  place  of  one  of  the  existing  bridges  were 
entitled  to  levy  the  same  dues  and  pontages 
as  were  leviable  at  the  existing  bridge. 
The  late  Admiral  Smollett  of  Bonhill  was  proprie- 
tor of   an  heritable  right  of   ferry  across  the 
river  Leven  at  BonhilL     In  1834,  under  the  an- 
thority  of  the  Jostioes  of  the  Peace  and  Oommis- 
sioners  of  Supply  of  the  oonnty  of  Dnmbarton, 
as  CJonservatois  of  Ferries,  he  erected  a  bridge  in 
sabstitntion  of  the  ferry-boat,  and  he   and   his 
snooessors  by  the  same  authority  levied  for  pas- 
sage of  the  river  by  the  bridge  the  dues,  under 
certain  modifications,  which  he  had  previously 
levied  for  passage  by  the  ferry-boat. 

The  late  Sir  James  Oolqohoon  of  Loss,  Bart, 
was  proprietor  of  an  heritable  right  of  ferry  across 
the  Leren  at  Ballooh.  He  also  in  1842,  under 
the  same  authority,  erected  a  bridge,  and  he  and 
his  sncoessors  levied  (nnder  certain  modifications) 
the  same  dues  as  those  levied  previously  for  pas- 
sage by  the  ferry-boat 

On  3d  January  1 888  the  Boads  and  Bridges  (Scot- 
land) Act  1878  came  into  operation  in  Dumbarton- 
shire, and  the  County  Road  Tmstees  appointed 
in  terms  of  section  12  a  County  Koad  B<Mird,  and 
divided  the  county  into  districts  with  district  com- 
mittees. In  addition  to  Bridge  Bevenues,  the 
QovDlej  Boad  Trustees  had  three  funds  nmder  their 
charge— (l)TheBoad  Debt  Assessment  levied  over 
the  whole  county  from  proprietors  alone,  in  terms 
of  sections  71  and  74  of  the  Act.  (2)  The  fund  ap- 
plicable to  general  expenses.  This  fund  was  con- 
tributed by  the  districts  into  which  the  county  was 
divided,  out  of  the  respective  district  assessments 
for  maintenance  and  management  of  highways, 
in  proportion  to  valuation,  and  was  applied  in 
payment  of  the  general  expenses  incurred  by  the 
trustees  and  County  Boad  Board  in  supervising 
the  district  committees,  and  in  transacting  the 
bosinesB  of  the  trust  so  far  as  that  was  not  dele- 
gated to  the  district  committees.  (3)  The  fund 
for  district  expenditure  for  maintenance  and  man- 
agement of  highways.  This  fund  was  provided 
by  assessment  on  owners  and  occupiers  of  herit- 
ages in  each  district."  The  County  Bead  Trus- 
tees appointed  a  county  road  clerk  and  trea- 
surer and  a  county  collector,  in  terms  of 
section  28  of  the  Act,  with  fixed  salaries, 
and  each  district  committee  appointed  a  dis- 
toict  olerk  and  treasurer,  and  with  consent 
of  the  tmstees,  a  district  collector  and  surveyor, 
also  with  fixed  salaries,  in  terms  of  section  29  of 
the  Act.  Section  80  provides  "  that  the  salaries 
and  allowances  of  the  several  officers  and  ser- 
Tsnts  appointed  and  employed  by  the  trustees 
and  the  board,  and  all  other  necessary  general 
expenditure  in  the  exeoutfon  of  the  Act,  shall  be 
paid  oat  of  the  sevwal  funds  and  revenues  at  the 
disposal  of  the  trustees,  in  such  manner,  at  such 
timee,  aad  in  such  proportions  as  the  tmstees 
(hall  from  time  to  time  fix  and  determine." 

In  reference  to  the  bridges  and  rights  of  ferry 
the  Aet  by  section  93  mads  the  following  provi- 
sion : — "  Upon  the  expiration  of  six  months  after 


the  commencement  of  this  Act  \i.e.  six  months 
after  3d  January  1883]  in  the  county  of  Dnm- 
barton, the  bridges  and  rights  of  ferry  over 
the  river  Leven,  at  the  ferries  of  Balloch  and 
Boubill  respectively,  and  the  pontages  or  duties 
leviable  thereat,  shall  vest  in  the  County  Bead 
Trustees  of  that  county,  and  those  bridges  shall 
be  maintained  and  managed  by  them,  and  the 
right  of  the  proprietors  of  the  said  bridges  and 
ferries  to  levy  such  pontages  or  duties  shall  there- 
after cease ;  and  the  said  County  Boad  Trustees 
shall,  at  the  said  date  of  vesting,  pay  to  such 
proprietors  respectively  the  values  of  the  said 
bridges,  rights  of  ferry,  pontages,  and  duties  as 
at  the  date  of  the  commencement  of  this  Act  in 
the  said  county,  with  interest  at  the  rate  of  five 
per  centum  per  annum  from  and  after  the  said 
date  of  commencement  until  payment,  under  de- 
duction of  the  net  proceeds  of  such  pontages  or 
duties  during  the  said  period  of  six  montiis,  of 
which  the  said  proprietors  shall  keep  an  account ; 
and  such  values  shall,  failing  agreement,  be  de- 
termined, in  the  option  of  the  said  proprietors 
respectively,  by  arbitration  or  by  jury  trial,  con- 
ducted in  either  case  in  manner  provided  by  the 
Lands  Clauses  Consolidation  (Scotland)  Act 
1845,  and  that  Act,  so  far  as  the  same  regulates 
procedure  with  respect  to  arbitrations  or  jury 
trials,  is  incorporated  with  this  Act  ....  The 
values  BO  ascertained  and  determined  shall  be 
provided  for  by  the  said  County  Road  Trustees 
as  follows,  that  is  to  say — One-half  thereof  in 
the  same  manner  as  is  by  this  Act  provided  with 
respect  to  road  debts ;  and  the  other  half  by 
means  of  the  pontages  or  duties  levied  at  the 
said  bridges  as  specified  in  the  existing  tables  of 
charges,  but  subject  to  the  modifications  thereof 
allowed  prior  to  the  commencement  of  this  Act 
in  the  said  county,  and  those  pontages  and 
duties  shall  be  levied  by  the  said  trustees  until 
the  moneys  which  they  shall  have  borrowed  in 
terms  of  the  provision  hereinafter  contained  so 
far  as  required  for  the  purpose  of  paying  such 
last-mentioned  half  to  the  said  proprietors  with 
interest  thereon,  together  with  one-half  of  the 
expense  of  maintaining  the  said  bridges,  and  the 
whole  expense  of  collecting  the  said  pontages  and 
duties  shall  have  been  paid  and  discharged  out 
of  such  pontages  or  duties,  whereupon  &e  said 
bridges  shall  become  highways  and  be  free  of 
tolL  The  said  County  Boad  trustees  may  borrow 
the  whole  or  any  part  of  the  money  required  for 
paying  the  said  values  and  interest  to  the  said 
proprietors  on  the  security  of  the  said  pontages 
or  duties,  and  of  the  assessments  by  this  Act 
authorised,  or  any  of  them." 

The  proprietors  of  the  ferries  and  bridges  hav- 
ing failed  to  come  to  an  agreement  with  the  trustees 
in  reference  to  the  values  thereof  ,|these  were  sub- 
mitted to  arbitration,  with  the  result  that  (the  ar- 
biters having  differed  in  opinion)  the  oversman 
found  that  the  sum  payable  to  Mr  Smollett  and 
Sir  J.  Colquhoun  in  respect  of  their  rights  were 
£27,926  and  £5775  respectively,  which  with 
£3078,  Is.  7d.  interest  amounted  to  £36,785,  Is. 
7d.  He  further  found  the  trustees  liable  in  ex- 
penses to  these  gentlemen,  and  to  the  clerk  to  the 
proceedings,  &a,  in  a  sum  of  £2411,  4s.  8d.,  the 
whole  sum  amounting  to  £39, 190, 6s.  3d.  In  order 
to  pay  this  sum  the  trustees  borrowed  sumsamount- 
ing  to  £39,000,  whereof  £18,000  (being  the  sum 
estimated  as  sufficient  to  meet  Uie  half  of  the 
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values  directed  by  the  93d  section  of  the  Act  to  be 
paid  ont  of  the  pontages  levied  at  said  bridges, 
after  deduction  of  the  nett  proceeds  of  pontages  re- 
ceived) was  secured  on  the  pontages  or  duties  levi- 
able at  said  bridges,  and  also  on  the  Comity  Boad 
Debt  Assessment,  and  £21,000  was  secnred  on  the 
Cioonty  Koad  Debt  Assessment  alone.  The  trus- 
tees regarded  the  expenses  paid  by  them  in  con- 
nection vrith  these  loans  as  part  of  the  debt,  and 
they  proposed  to  charge  the  expenses  of  the  loan 
of  £21,000,  amonnting^to  £141,  ISs.  2d.,  against 
the  Boad  Debt  Assessment,  and  the  expenses  of  the 
loan  of  £18,000,  amounting  to  £124,  17s.  lOd., 
against  Bridge  Bevennes. 

In  the  County  Valuation  BoU  of  1883-84  the 
bridges  were,  as  they  bad  been  when  private  pro- 
perty, entered  as  "lands  and  heritages"  at  an 
annual  value.  On  appeal  by  the  trustees  the 
Commissioners  of  Supply,  and  subsequently  the 
Court  of  Session,  confirmed  these  entries.  In 
connection  with  theseappeals  the  trustees  incurred 
and  paid  expenses  amounting  to  £37,  Is.  4d. 

When  the  bridges  came  into  the  possession  of 
the  trustees  they  let  them  by  public  auction  to 
tacksmen. 

The  pontages  and  duties  were  let  by  the  trus- 
tees under  the  condition  that  if  local  rates  were 
exigible  they  would  pay  the  occupiers'  proportion 
thereof.  The  county  rates  were  payable  wholly 
by  owners.  The  parish  rates  and  road  main- 
tenance rates  were  payable  one-half  by  owners  and 
the  otiier  half  by  occupiers.  Bates  for  road  debt 
were  payable  wholly  by  owners.  The  trustees  had 
paid  from  1883  to  1885,  as  owners,  £380,  14b.  lOd., 
as  occupiers,  £808, 168.  Id. 

In  the  course  of  the  aibitrations  the  trustees 
were  advised,  from  inspections  then  made,  that 
Balloch  Bridge  was  not  in  safe  condition  for 
heavy  traffic.-  They  therefore  had  it  inspected 
by  two  civil  engineers,  who  reported  that  in  their 
opinion  it  would  be  more  expedient  to  erect  a 
new  bridge  than  to  repair  the  existing  structure, 
and  they  took  precautious  for  regulating  the 
traffic  over  the  bridge,  stationing  a  watchman  to 
-superintend  the  trafBc,  and  taking  additional 
precautions.  The  wages  of  the  men  so'employed 
and  extra  expenses  were  defrayed  by  the  trustees, 
one-half  from  the  assessment  for  maintenance  of 
highways,  and  the  other  half  from  the  pontage 
revenues  of  Balloch  Bridge,  and  the  engineers' 
fees  were  defrayed  in  like  manner. 

This  Special  Case  was  presented  by  the  trus- 
tees as  first  parties,  and  the  proprietors  and  occu- 
piers of  heritages  in  the  Vale  of  Leven,  persons 
using  the  bridges,  as  second  parties,  for  the 
opinion  of  the  Court  on  questions  between  them 
arising  on  the  facts  already  stated.  (1)  As  regards 
the  expense  incurred  incident  to  the  compensa- 
tion found  due  under  the  arbitration  to  Mr 
Smollett  and  to  Sir  J.  Colqnhoun,  the  first  parties 
eonsidered  them  as  incident  to  the  compensation, 
and  proposed  to  recover  one-half  thereof  from 
the  revenues  of  the  bridges.  The  second  parties 
maintained  that  no  part  of  the  said  half  of 
the  expenses  was  payable  from  the  revenues  of 
the  bridges,  and  that  the  whole  fell  to  be  dealt 
with  and  paid  as  part  of  the  general  or  district 
expenditure  under  the  Act  ont  of  the  funds 
raised  to  meet  such  expenditure.  (2)  As  regards 
the  expenses  of  the  loan  of  £39,000,  the  first 
parties,  as  above  stated,  proposed  to  charge  the 
expense  of  the  £21,000  thereof,  which  was  secured 


on  the  County  Boad  Assessment  alone,  wbiofa 
expense  amounted  to  £141,  188.  2d.,  against  the 
Road  Debt  Assessment,  and  the  expenses  of  the 
£18,000,  secured  on  the  pontages  and  duties 
leviable  at  the  bridges,  as  well  as  on  Road  Debt 
Assessment,  and  which  expenses  amounted  to 
£124,  17s.  lOd.,  against  the  Bridge  Revenues, 
while  the  second  parties  did  not  object  as 
regarded  the  £141,  18s.  lOd.,  but  they  main- 
tained that  the  sum  of  £124,  17s.  lOd.  was 
not  chargeable  against  Bridge  Revenues,  but  must 
be  dealt  with  as  forming  part  of  the  general  ex- 

Secditure  under  the  Act  or  charged  against  Boad 
'ebt  -Assessment  or  the  cost  of  the  maintenance 
of  highways.  As  regards  (8)  the  expenses  con- 
nected with  the  letting  by  auction  of  the  pont- 
ages, and  (4)  the  expenses  of  the  appeals  to  the 
Commissioners  of  Supply  and  to  the  Court  of 
Session  on  the  question  of  the  Valuation  Boll  of 
1883-84,  the  first  parties  proposed  to  charge  them 
against  the  Bridge  Revenues,  while  the  seoond 
parties  maintaineid  that  they  were  chargeable  as 
the  general  expenditure  under  the  Act  or  part  of 
the  cost  of  the  maintenance  of  highways.  -As 
regards  (5)  the  owner's  proportion  of  the  county, 
parish,  and  road  rates  on  the  bridges,  (6)  the 
expenses  and  fees  of  regulating  the  traffic  on 
Bcdloch  Bridge,  and  the  fees  of  the  engineers 
who  inspected  it,  the  parties  maintained  the  same 
views  as  on  the  previous  questions  between  them. 
(7)  Expenses  had  been  incurred  in  litigations 
between  the  trustees  and  members  of  the  public 
regarding  the  right  of  the  trustees  to  levy 
pontages  and  duties  at  the  bridges,  and  the 
amounts.  These  expenses  the  trustees  proposed 
to  charge,  or  as  much  thereof  as  might  fall  on 
them,  against  Bridge  Revenues,  while  the 
second  parties  cont«aded  that  they  ought  to 
be  payable  from  the  assessment  for  main- 
tenanoe  of  highways  or  the  funds  raised  for  the 
general  expenditure  of  the  trust  (8)  The  tms- 
tees  kept  a  separate  account  for  each  bridge, 
crediting  each  with  its  own  revenues,  and  debit- 
ing it  with  one-half  of  its  cost  or  value  paid  by 
Uiem  and  with  the  proportions  of  clerk's  and 
treasurer's  salaries  above-mentioned,  one-half  of 
expense  of  regulating  the  traffic  of  the  bridge, 
and  the  whole  of  the  rates  and  taxes  payable  in 
respect  of  it ;  and  also  its  proportion  of  one-half 
of  the  expenses  of  the  arbitrations,  ita  propor- 
tion of  the  whole  cost  of  the  valuation  appeals, 
and  of  ronping  the  pontages,  so  that  each  bridge 
should  separately  become  clear  of  debt,  and  be  a 
highway  and  so  free  of  tolls,  whenever  one-half 
of  its  own  debt  was  paid  ont  of  its  own  revenues. 
The  said  proportions  of  expenses  borne  by  the 
bridges  were  allocated  between  them  in  propor- 
tion to  rental  The  second  parties  contended 
that  the  bridges  formed  one  property,  and  must 
be  so  dealt  with  by  the  trustees,  and  that  they 
had  no  authority  to  keep  separate  accounts  of  the 
pontages  or  duties  leviable  at  the  bridges,  and 
that  the  meaning  of  the  said  93d  section  of  the 
Act  was  that  the  bridges  should  be  freed  of  debt 
and  become  highways  contemporaneously.  (9) 
It  having  become  possible  that  Balloch  Bridge 
might  have  to  be  rebuilt,  a  question  had  been 
raised  as  to  the  right  of  the  trustees  to  levy  pont- 
age in  respect  of  the  new  bridge  when  erected 
by  them.  The  second  parties  maintained  that 
if  the  existing  bridge  was  removed  the  trustees 
would  not  be  entitled  to  charge  pontsge  dues  on 
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any  new  bridge,  in  respect  that  by  the  68th 
Motion  of  the  Act  it  was  deoUred  that  all  new 
roads  and  bridges  oonstraoted  by  the  County 
Boad  Board  shoold  be  "highways."  The  tms- 
tees  acoordingly  desired  to  have  their  right  to 
levy  Bach  dues  ascertained  before  inonrring  the 
heary  expense  of  erecting  a  new  bridge. 

The  following  were  the  qnestions  submitted  to 
the  Oonrt:— "(1)  Whether  £1206,  12s.  4d.,  be- 
ing one-half  of  the  said  £2411,  4s.  8d.,  the 
expenses  of  the  arbitrations  paid  by  the  tmstees, 
falls  to  be  charged  against  the  revennes  of  the 
foresaid  bridges,  or  whether  said  snm  is  to  be 
dealt  with  and  charged  as  part  of  the  general 
expenditure  under  the  Act,  or  of  the  cost  of 
maintenance  of  highways?  (2)  Whether  the 
sum  of  £124,  17b.  lOd.,  being  the  expenses  in- 
curred and  paid  by  the  tmstees  in  connection 
with  the  said  loan  of  £18,000,  to  pay  the  half  of 
the  yalnes  of  the  bridges,  directed  by  section  98 
of  the  Act  to  be  paid  ont  of  Bridge  Bevenues, 
falls  to  be  paid  from  said  Bridge  BcTennes,  or 
whether  it  falls  to  be  paid  out  of  Boad  Debt 
Assessment,  or  whether  it  forms  part  of  the 
general  expenditure  under  the  Act,  or  of  the  cost 
of  maintenance  of  highways  7  (8)  Whether  the 
annual  expense  of  letting  the  pontages  and  duties 
le-riable  at  the  bridges  is  chargeable  against  the 
said  Bridge  Bevennes,  or  whetiier  it  forms  part 
of  the  general  expenditure  under  the  Act,  or 
part  of  the  cost  of  the  maintenance  of  highways? 
(4)  Whether  the  snm  of  £87,  Is.  4d.,  being  the 
amount  of  the  expenses  incurred  and  paid  by 
the  tmstees  in  connection  with  the  s^d  Valuation 
Appeals,  falls  to  be  paid  from  said  Bridge 
Beyennes,  or  whether  said  sum  is  to  be  paid  as 
part  of  the  general  expenditure  under  the  Act, 
or  part  of  the  cost  of  the  maintenance  of  high- 
ways? (6)  Whether  the  owners'  proportions  of 
the  county,  parish,  and  road  rates  on  the  bridges 
are  chargeable  against  Bridge  Beyenues,  or 
whether  they  form  part  of  the  general  expen- 
diture under  the  Act  or  part  of  the  cost  of  the 
maintenance  of  highways?  (6)  Whether  propor- 
tions of  the  salaries  of  the  county  road  clerk  and 
treasurer,  and  of  the  district  road  clerks  and 
treasurers,  and  of  the  district  road  surveyor, 
are  chargeable  against  the  Bridge  Bevennes,  or 
whether  they  are  chargeable  respectiyely  as  part 
of  the  general  expenditure  under  the  Act,  or 
part  of  t^e  coat  of  the  maintenance  of  highways? 

(7)  Whether  any,  and  if  so,  what  portion  of  the 
expenses  of  regulating  the  traffic  on,  and  of  the 
said  fees  paid  to  engineeis  for  inspecting  and 
reporting  upon  Balloch  Bridge,  is  chargeable 
against-  the  Bridge  Beyennes,  or  whether  it  is 
chargeable  against  the  funds  raised  for  the 
general  expenditure  under  the  Act  or  the 
assessment  for  the  maintenance  of  highways? 

(8)  Whether  expenses  of  litigation  incurred  by 
the  trustees  in  reference  to  the  bridges,  or  the 
pontages  and  duties  leviable  thereat,  are  charge- 
able to  said  Bridge  Beyenues,  or  whether  such 
expenses  are  chargeable  as  part  of  the  general 
expenditnre  under  the  Act,  or  part  of  the  cost  of 
the  maintenance  of  highways?  (9)  Whether 
only  one  tcoonnt  for  both  bridges  ought  to  be 
kept  by  the  tmstees,  and  the  nett  revenues  of 
both  be  applied  to  payment  of  the  whole  bridge 
debt,  so  tiiat  Uie  whole  debt  shall  be  extinguished, 
and  both  bridges  become  highways  and  free  of 
toll  at  the  same  .time,  or  whether  a  separate 


account  must  be  kept  for  each  bridge,  and  its 
nett  reTennes  applied  in  payment  of  the  pro- 
portion of  debt  applicable  to  it  until  such 
proportion  be  extinguished  ?  (10)  Are  the  tms- 
tees on  their  erecting  a  new  bridge  in  place  of 
that  presently  existing  at  Balloch  entitled  to  levy 
the  same  dues  and  pontages  as  are  leviable  at 
the  existing  bridge  ?" 

Argued  for  first  parties — (1)  The  scheme  of  the 
98d  section  was,  that  the  costs  and  charges  con- 
nected with  the  transfer  of  the  bridges,  and  the 
rights  of  the  proprietors,  which  had  existed  pre- 
vious to  the  Act,  should  be  divided  into  two  equal 
parts,  the  one-half  to  be  made  a  debt  on  the 
roads  of  the  county,  and  the  other  half  to  be  paid 
out  of  the  pontages,  which  were  to  be  continued 
till  the  other  halt  should  be  paid.  Now,  thongh 
there  was  no  special  provision  for  expenses  of 
the  arbitration,  yet  if  the  section  was  to  be  con- 
strued sonndly,  it  must  be  held  to  have  autho- 
rised such  expenses  and  costs  as  were  necessarily 
incidental  to  the  arbitration.  (2)  They  were 
authorised  by  the  section  to  raise  the  money  by 
loan,  and  the  expenses  of  that  loan  formed  part 
of  the  debt  on  the  pontages  payable  ont  of  the 
Bridge  Bevennes.  (8)  The  tmstees  had  exercised  ■ 
their  discretion  in  letting  «nt  the  pontages  as  the 
best  means  of  making  them  lucrative,  and 
the  expenses  of  this  were  jnst  "part  of  the  ex- 
pense of  collecting  the  said  pontages  and  duties  " 
in  the  sense  of  the  statute.  (4)  The  unsuooessf  al 
attempt  to  get  the  rates  diminished  also  fell  on 
the  Bridge  Kevennes.  (5)  Their  coffers  were 
diminished  by  the  payment  of  owner's  propor- 
tions of  rates,  and  tliey  were  entitled  to  continue 
the  pontages  till  the  bridge  dues  minvi  the  rates 
paid  ont  of  them  had  paid  off  the  half  of  the  debt. 
(6)  The  expenses  of  the  establishment  were  clearly 
debts  on  bridges,  as  were  also  (7)  the  expenses  of 
engineers'  fees,  and  of  regulating  the  trafBc  on 
the  bridges ;  and  (8)  the  expenses  of  litigations 
with  reference  to  jiontages.  (9)  The  bridges 
ought  to  be  kept  separately,  and  each  bridge 
onght  to  be  debited  with  one-half  of  its  cost  or 
value  paid  by  them,  so  that  each  should  become 
separately  free  of  debt.  (10)  In  the  event  of  a 
new  bridge  being  built  at  Balloch  they  were  en- 
titled to  continue  to  pay  pontages  as  before  at 
the  old  one  in  terms  of  section  93,  the  provision 
of  the  statute  as  regards  free  tolls  where  a  new 
bridge  was  erected  being  no  bar  to  the  working 
off  of  the  debt  by  continuing  the  pontages  of  the 
old  bridge. 

Argued  for  second  parties — On  a  sound  con- 
struction of  the  93d  section  there  was  a  special 
appropriation  of  the  bridges,  and  every  expense 
not  falling  within  it  must  be  paid  out  of  other 
funds  in  other  sections  of  the  Act,  If  this  con- 
struction was  adopted,  then  the  matters  referred 
to  in  the  first  eight  questions  formed  part  of  the 
general  expenditure  under  the  Act,  or  part  of  the 
cost  of  the  maintenance  of  highways.  (9)  A 
sound  construction  of  the  section  suggested  that 
the  bridges  should  not  be  separately  dealt  with, 
but  dealt  with  as  one  bridge,  the  pontages  being 
levied  till  one-half  of  the  debt  was  paid.  (10) 
The  58  th  section  of  the  Act  declared  that  all  new 
joads  and  bridges  constituted  by  the  Oonnty 
Boad  Board  should  be  "highways, "and  there- 
fore if  the  old  bridge  were  removed  the  old  pon- 
tages must  cease. 
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At  advismg — 

LoBD  JuBnoB-OiiERX — We  have  beard  this  case 
▼ery  fully,  and  while  the  questions  pieseoted  to 
ns  nndoabtedly  admit  of  tvro  views,  I  shall  state 
the  impressioii  which  the  argument  has  made 
upon  my  mind  and  the  opinion  I  hold  in  a  few 
woida.  My  opinion  I  may  add  is  a  pretty  strong 
one. 

I.  In  the  first  place,  I  think  there  is  a  clear 
distinction  as  I  have  indicated  in  the  course  of 
Mr  Mackintosh's  speech  between  the  expense  in- 
curred in  placing  the  trustees  in  the  position  of 
being  owners  and  collectors  of  these  pontages 
and  what  may  ensne  afterwards  in  the  manage- 
ment of  this  new  fond  which  the  Boad  Tmstees 
are  to  be  the  masters  of.     The  first  and  second 
questions  regard  that  point:—"  Whether  £1205, 
12b.    4d.,   being   one-half  of    the   said  £2411, 
48.  8d.,  the  expense  of  the  arbitrations  paid  by 
the  trastees,   falls  to  be  charged   against  the 
revenncB  of  the  foresaid  bridges,   or   whether 
said  sum  is  to  be  dealt  with  and  charged  as  part 
of  the  general  expenditure  under  the  Act,  or  of  the 
cost  of  maintenance  of  highways  ?"  And '  'Whether 
the  sum  of  £124,  17b.  lOd.,  being  the  expenses  in- 
.  onrred  and  paid  by  the  tmstees  in  connection 
with  the  said  loan  of  £18,000,  to  pay  the  half  of 
the  values  of  the  bridges,  directed  by  section  98 
of  the  Act  to  be  paid  out  of  Bridge  Bevenues,  falls 
to  be  paid  from  said  Bridge  Revenues,  or  whether 
it  falls  to  be  paid  out  of  Boad  Debt  Assessment,  or 
whether  it  forms  part  of  the  general  expenditure 
under  the  Act  or  of  the  cost  of  maintenance  of 
highways  ?"    Now,  in  regard  to  the  queries  so  put 
to  us,  I  think  that  until  the  trnstees  have  done  all 
that  they  were  required  to  do  in  the  way  of  taking 
up  their  new  position,  that  is,  being  vested  in  their 
new  title  so  as  to  receive  these  pontages,  all  the 
expenses  necessarily  or  rightly  incurred  in  that 
operation  must  be  charged  against  the  funds 
which  they  thus  acquired.     They  are  properly 
incidental  to  the  carrying  out  of  the  statute  as 
provided    by    the    98d    section    thereof.      The 
trustees  are  bound  to  acquire  the  pontages.     They 
are  bound  to  acquire  the  bridges  themselves,  and 
to  a  certain  extent  they  are  instructed  by  the  93d 
section  how  they  are  to  deal  with  the  funds.     Now, 
tbe  valuations — ^the  arbitrations  by  which  the  v^ae 
of  the  pontages  or  bridges  were  determined — seem 
to  me  to  have  been  a  necessary  proceeding  in 
order  to  find  out  how  much  was  to  be  paid  to  the 
proprietors.     I  am  therefore  of  opinion  that  that 
expense  is  very  properly  charged  against   the 
Bridge  Bevenues,  because  that  was  a  necessary 
proceeding  in  order  to  establish  the  title  of  the 
trustees.     The  second  question  which  I  quoted 
along  with  the  first  falls  under  the  same  rule.     It 
is  quite  true  that  the  trustees  were  not  bound  to 
raise  this  loan  for  the  purpose  of  paying  these 
two  proprietors.     But  it  was  necessary  all  the  same 
that  they  should  do  that — that  is  to  say,  their  funds 
did  not  admit  of  its  being  done  in  any  more  con- 
venient way.    The  98d  section  of  the  Act  author- 
ised them  to  raise  the  money  by  loan  in  terms 
which  I  need  not  repeat,  if  they  thought  proper 
to  do  so.     Therefore  on  these  two  questions — 
which  really  raise  the  cardinal  principle  in  this 
discussion — I  am  of  opinion  that  the  trustees  are 
right     It  is  said,  no  doubt,  that  under  the  119th 
section,  sub-division  2,  all  funds  coming  into  the 
hands  of  the  trustees  which  are  not  otherwise 
provided  for  or  appropriated  are  to  be  applied  in 


the  way  therein  expressed.  I  do  not  think,  how- 
ever, that  that  gives  us  any  assistance,  because  if 
I  am  right  as  to  the  principle  of  charging  one- 
half  against  the  revenue  of  the  bridges,  then  that 
is  a  necessary  appropriation  of  the  funds  for  the 
purposes  authorised  by  the  statute. 

III.  The  next  question  is, '-  Whether  the  annual 
expense  of  letting  the  pontages  and  duties 
leviable  at  the  bridges  is  chargeable  against  the 
said  Bridge  Bevenues,  or  whether  it  forms  part 
of  the  general  expenditure  under  the  Act,  or  part 
of  the  cost  of  the  maintenance  of  highways  ?  " 
Apparently  this  question  is  not  in  dispute,  and  I 
pass  on  to  question 

IV.  "Whether  the  sum  of  £37,  Is.  4d.,  being 
the  amount  of  the  expenses  incurred  and  paid  by 
the  trastees  in  connection  with  the  said  Valuation 
Appeals,  falls  to  be  paid  from  said  Bridge  Beve- 
nues, or  whether  said  sum  is  to  be  paid  as  part 
of  the  general  expenditure  under  the  Act,  or  part 
of  the  cost  of  the  maintenance  of  highways  ?"  In 
regard  to  this  question  I  should  have  had  diffi- 
culty in  saying  Uiat  the  trustees  are  right.  It  is 
not  a  matter  on  which  practice  or  general 
principle  aid  us  much.  It  was  only  incurred 
once,  and  it  is  questionable  whether  it  is  worth 
while  to  struggle  about  that  comparatively  small 
sum  which  the  trustees  incurred  in  trying  to 
relieve  the  Bridge  Bevenue.  Failing  to  reUeve 
the  Bridge  Bevenue  of  this  charge  is  an  imma- 
terial matter.  My  impression  is  that  it  barely 
falls  under  the  general  view  I  have  been  suggest- 
ing, because  they  entirely  failed.  It  was  a 
reasonable  expense  incurred  as  in  a  question  with 
the  general  funds,  but  whether  it  was  specific  as 
regarded  the  bridge  to  which  in  the  end  it  was 
found  not  to  relate  I  have  doubts. 

V.  Question  6 — "Whether  the  owners'  projior- 
tions  of  the  county  parish  and  other  rates  on  the 
bridges  are  chargeable  against  Bridge  Beve- 
nues, or  whether  they  form  part  of  the  general 
expenditure  under  the  Act,  or  part  of  the  cost  of 
the  maintenance  of  highways  ?  " — ought  I  think 
to  be  answered  in  favour  of  the  trustees,  because 
the  rates  on  the  Bridge  Bevenues  are  a  proper 
deduction  from  the  sum  paid  over  into  the  coifers 
of  the  trustees. 

VI.  The  sixth  question  relates  to  the  salaries 
of  the  county  and  district  officials.  I  do  not  think 
there  should  be  any  allocation  against  the  Bridge 
Bevenues  of  the  salaries  of  the  county  ro^ 
officials. 

VII.  andVin.  These  questiona  we  were  hardly 
asked  to  consider. 

IX.  As  to  keeping  one  account  for  the  whole 
bridges,  I  do  not  think  that  is  a  matter  that  th« 
statute  regulates  one  way  or  another.  I  think 
the  trustees  may  do  as  they  find  most  convenient 
and  most  conducive  to  public  interest  Indeed,  I 
should  say  that  is  more  like  the  principle  on 
which  the  whole  case  turns  than  anything  to  b« 
learned  from  the  statute  It  is  a  matter  not 
specifically  regulated  by  statute,  but  a  matter  of 
general  convenience  for  the  community  of  the 
county  and  of  the  different  districts.  The 
tmstees  therefore  in  my  view  are  entitled  to  hold 
the  funds  as  one  fund  if  they  find  that  the  most 
convenient  thing  for  them  to  do. 

X.  The  tenth  question  is  of  rather  greater  im- 
portance—  "Are  the  trustees  on  their  erecting  a 
new  bridge  in  place  of  that  presently  existing  at 
Balloch  entitled  to  levy  the  s^me  dues  and  pont- 
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ageB  as  are  leTiable  at  the  existing  bridge?"  I 
have  no  doubt  in  regard  to  the  answer  vhich 
shonld  be  given  to  this  question.  If  this  bridge 
were  destroyed  by  a  Samnvm  faiale,  I  do  not 
doubt  that  the  right  to  levy  pontages  would  not 
oease.  The  trustees  would  build  another  bridge 
on  whatever  foundation  they  might  choose,  and 
in  respect  to  that  bridge  so  built  they  would  be 
entitled  to  charge  pontages  just  as  they  were 
entitled  to  charge  duties  upon  the  old. 

These  are  the  general  views  that  occur  to  me 
upon  these  questions. 

IiOBB  YouNO — I  am  generally  of  the  same 
opinion  and  upon  the  some  grounds.  I  have  a 
sUghtly  different  view  upon  the  second  of  the 
particular  questions  submitted  to  us.  I  do  not 
however  entertain  any  very  strong  opinion  upon 
any  of  them,  and  this  may  be  satiiafsctory  in  the 
view  that  the  questions  are  almost  all  of  them 
insignifioant. 

The  case  turns  in  my  opinion  entirely  on  the 
construction  of  clause  93  of  the  Act  of  Parlia- 
ment. That  clause  not  only  admits  of,  but  emi- 
nently requires  construction ;  just  as  we  con- 
■tme  it  one  way  or  other,  our  answers  to  these 
questions  must  be. 

There  were  here  two  bridges.  They  were  pub- 
lic bridges,  in  the  sense  that  the  public  were  ab- 
solutely entitled  to  use  them ;  so  they  were  in 
my  opinion  highways,  that  is,  they  were  open  to 
the  Queen's  subjects,  and  to  all  who  were  at 
peace  with  the  Queen.  Therefore  I  consider  they 
were  highways  in  the  proper  sense  of  the  term. 
These  bridges  were  in  the  county  of  Dumbarton, 
and  both  of  them  spanning  the  river  Leven — one 
of  them  at  Balloch,  which  belonged  to  Sir  James 
Golquboun,  and  the  other  at  Boidiill  which  be- 
longed to  Mr  Smollett.  Both  of  these  gentlemen 
had  private  rights  in  connection  with  these  bridges 
of  an  exactly  similar  nature,  the  one  to  the 
other,  and  it  is  in  that  respect  I  say  they  were 
proprietors  of  the  bridges.  Prior  to  forty  years 
ago  there  had  been  ferries  across  the  river  Leven 
at  those  points,  and  the  gentlemen  I  have  named 
were  proprietors  of  the  ferries,  and  entitled  to 
levy  dues  from  those  who  psssed  by  means  of 
the  ferry.  They  built  bridges  as  ailording  a  more 
commodious  means  of  passing  from  one  side  of 
the  river  to  the  other  than  boats  afforded.  When 
they  built  those  brieves  they  were  anthorised  to 
levy  pontages  upon  those  taMng  advantage  of 
this  leas  cumbrous  mode  of  transit.  In  1878  the 
bridges,  together  with  the  right  to  levy  pontages 
thereat,  which  had  theretofore  been  vested  in 
Sir  James  Colqnhoun  and  Mr  Smollett  respect- 
ivdy,  were  transferred  by  Act  of  Parliament  to 
the  County  Boad  Trustees.  I  say,  not  only  were 
the  bridges  transferred,  but  all  the  rights  which 
those  two  gentlemen  had  possessed,  were  with  the 
bridges  transferred  to  the  Boad  Trustees — the 
Boad  Trustees  being  bound  by  Act  of  Parliament 
to  pay  to  these  gentlemen  the  value  of  their  re- 
spective rights,  as  the  sum  should  be  ascertained 
by  arb^ration  failing  an  agreement  between  the 
parties.  The  trustees,  I  say,  were  absolutely  bound 
to  do  that.  Singularly  enough  the  parties  could 
not  agree  upon  the  value  of  the  pontages  and 
bridges  that  bad  existed  for  forty  years,  and  it 
took  no  less  than  a  sum  of  £2400  of  law  charges 
to  ascertain  the  value  of  the  pontages  and 
bridges.    That,  in  my  view,  is  a  very  remarkable 


fact.  I  do  not  understand  it  at  all.  I  say  I  do 
not  understand  how  the  money  value  of  the 
pontages  and  of  the  bridges  wUoh  had  existed 
for  forty  years  ^should  require  £2400  of  law 
charges  to  ascertain.     But  so  it  was. 

Now,  the  scheme,  as  Mr  Mackintosh  very  pro- 
perly expressed  it,  of  the  Act  was  that  the  costs 
and  charges  connected  with  the  transfer  of  these 
bridges  and  the  rights  of  the  private  proprietors 
theretofore  existing  shonld  be  divided  into  two 
equal  parts — the  one-half  to  be  made  a  debt  on 
the  roads  of  the  county — that  means  a  road  debt 
— and  the  other  half  to  be  paid  out  of  the  pont- 
ages which  the  statute  authorised  to  be  trans- 
ferred— that  is,  that  the  pontages  should  continue 
to  be  levied  until  that  other  half  imposed  on 
them  should  be  paid.  Of  course  I  am  speaking 
generally  now,  and  perhaps  in  a  way  that  may 
be  taken  exception  to  in  the  view  of  the  argument 
maintained  upon  one  side  in  this  case.  It  is  quite 
true  that  the  bridges  are  to  be  open  at  last  It 
seemed  wise  to  the  Legislature,  however,  to  divide 
the  expense  of  acquiring  the  rights  to  them  into  two 
halves,  and  to  constitute  the  one-half  a  road  debt 
and  the  other  a  debt  to  be  extioguished  out  of  the 
pontages  levied  for  that  purpose  upon  the  bridge 
until  that  half  should  be  extinguished,  and  no 
longer.  The  trustees  were  authorised  to  borrow 
the  whole  of  the  money  necessary  for  that  pur- 
pose, and  to  continue  the  pontages  as  I  have 
mentioned.  I  repeat  that  I  have  been  using 
language  in  expressing  myself  thus  generally 
which  may  be  taken  exception  to  in  the  view  of 
the  case  presented  to  ns  by  one  side  here.  For 
that  argument  is,  that  it  is  only  the  values  of  the 
pontages,  that  is  to  say,  the  values  of  the  private 
proprietor's  right  to  levy  the  pontages  at  the 
respective  bridges,  only  one-half  of  these  that 
is  to  be  defrayed  out  of  the  pontages — all  the 
expenses  connected  with  ascertaining  the  values, 
and  borrowing  the  money  under  the  statute  to 
pay  the  values,  being  thrown  along  with  the  road 
debt  constituted  by  the  other  half.  In  short,  yon 
are  not  to  take  the  cost  of  acquiring  the  bridges 
and  pontages  from  the  private  proprietors  and 
vesting  them  in  the  Boad  Trustees,  as  the  kind  of 
cost  with  which  clause  9S  deals  ;  but  yon  are  to 
except  out  of  the  actual  cost  properly  incurred 
and  defrayed,  according  to  clause  98,  so  much  as 
is  paid  to  the  private  proprietors,  and  continue 
the  pontage  until  one-half  of  them  is  paid,  leaving 
the  whole  of  the  other  costs  and  charges,  quite 
properly  and  necessarily  incurred  under  clause 
98,  to  constitute  a  road  debt.  Mow,  I  imderstand 
the  argument  upon  which  that  is  maintained, 
but  I  do  not  sympathise  with  it.  And  the  first 
observation  I  have  to  make — 'I  made  it  in  the 
course  of  the  discussion,  and  I  repeat  it  now — is, 
that  that  clause  93  is  the  warrant  for  incurring 
the  costs  and  charges,  although  it  says  nothing 
about  it.  The  provisions  of  clause  93  saying 
nothing  about  the  costs  and  charges,  but  authoris- 
ing the  ascertainment  of  the  values,  the  costs,  and 
charges  incidental  to  that,  and  the  borrowing  of 
the  money  necessary  to  defray  the  charges,  were 
necessarily  incurred.  The  clause  authorised  the 
arbitrations,  and  it  authorised  the  borrowings, 
and  the  arbitrations  and  borrowings  being  im- 
possible without  cost,  this  clause  of  the  statute 
which  anthorised  and  required  the  thing  to  be 
done  necessarily  authorised  and  required  the  cost 
incidental  thereto  to  be  incurred.     There  is,  1 
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Kpeat,  total  gilenoe  as  to  these  oosta  and  oharges 
in  that  daaae.  Nerertheless,  npon  roles  with 
which  we  are  familiar,  there  is  statutory  aathority 
and  reqirement  to  incur  them.  It  is  said,  how> 
ever,  that  there  may  be  statutory  aathority  to 
incur  them,  bat  no  warrant  for  dividing  them  ; 
bat  proceeding  upon  the  same  rales  and  prin- 
oiples  of  constraction  with  which  we  are  familiar, 
and  which  deduce  power  and  duty  to  incur  Buoh 
charges,  although  there  is  absolute  silence  re- 
gard&ig  them,  I  infer  a  direction  to  divide  them, 
although  there  is  silence  also  on  that  subject. 
For  I  think  the  scheme  of  the  statute  is  to  divide 
the  cost  equally,  and  I  asked  if  there  is  any  sug- 
gestion of  reason  or  good  sense  which  ooidd  lead 
to  another  conclusion.  The  only  answer  I  got 
was  that  the  statute  says  nothing  on  the  subject. 
But  the  statute  saying  nothing  on  the  subject 
leaves  the  costs  nevertheless,  well  and  properly 
incurred,  to  be  regarded  as  incidents  and  acces- 
sories of  the  matters  with  reference  to  which  they 
were  incurred,  and  therefore  to  be  divided  in  the 
manner  in  which  the  statute  directs  it  to  be 
divided— that  is,  equally,  the  one-half  to  go  to  a 
road  debt,  and  the  other  half  to  be  defrayed  out 
of  the  pontages  which  are  to  be  continued.  My 
opinion,  therefore,  upon  the  first  of  these  ques- 
tions is  in  favour  of  the  trustees.  I  think  they 
have  properly  borrowed  the  money  necessary  to 
pay  the  values  to  the  proprietors  under  the  de- 
duction of  six  months'  pontiages.  I  assumed  they 
have  borrowed  as  muidi  as  will  do  that,  and  also 
cover  the  expenses  of  ascertaining  these  values, 
which  is  first  part  of  the  cost  paid  for  the  acqai- 
sition  of  those  bridges  and  pontages ;  and  I  think 
they  are  entitled  to  continue  to  levy  the  pontages 
AS  before  until  that  half  is  paid.  The  question 
is  a  bagatelle  after  all ;  it  is  a  half  of  £2411, 
4b.  8d.  of  expenses  of  litigation  and  arbitration, 
and  a  half  of  £124,  17s.  lOd.  of  expenses  con- 
nected with  tiie  loan.  It  does  not  imply,  I  sup- 
pose, the  continuance  of  these  pontages  for  more 
than  six  months.  It  was  hardly  worth  a  litiga- 
tion. It  is  a  very  trifling  matter.  The  pontages 
must  continue  to  be  levied  until  the  £18,000  are 
paid,  and  the  paying  of  £124,  17s.  lOd.  more 
will  make  very  litUe  difference  indeed— it  will  be 
only  jost  appreciable.  Bat  my  opinion,  be  the 
consequences  material  or  not,  is  what  I  have 
stated  on  the  first  or  second  questions. 

IIL  Upon  the  third  question,  whether  the 
annual  expense  of  letting  is  to  be  charged,  I  should 
be  of  opinion  that  it  ought  to  be  charged.  I  am  of 
that  opinion  upon  clause  93,  which  I  think  deter- 
mines the  whole  matter.  It  says  that  the  pont- 
ages are  to  be  continued  until,  inter  alia,  the  whole 
expense  of  collecting  said  pontages  shall  be  paid. 
The  "whole  expense  of  collecting,"  but  that  is 
jnst  a  clumsy  way  of  saying  that  the  pontages 
are  to  be  continued  until  the  proceeds  of  them 
shall  defray  the  one-half  of  this  debt  of  borrowed 
money,  the  proceeds  being  the  gross  amount, 
under  the  deduction  of  the  expense  of  in- 
gathering it.  As  to  the  expense  of  col- 
lecting, the  trustees,  I  assume  in  the  pro- 
per discharge  of  their  duty,  quite  reason- 
ably determined  that  the  most  commodious 
and  profitable  mode  of  collecting  pontages  was  to 
farm  them  out  to  tacksmen,  who  paid  a  rent  and 
took  their  chance  of  the  pontages  being  more  or 
less  profitable.  I  assome  that  that  was  quite 
lawful,  there  being  no  argument  addressed  to 


us  to  the  oontiary.  It  is  the  praotioe  in  regard 
to  the  tolls  of  many  road  trusts,  it  being  qoite 
the  exception  for  road  trustees  to  keep  the  cMleo- 
Uon  in  their  own  hands.  And  so  the  trustees  here, 
in  whom  these  pontages  or  bridge  dues  are  vested 
by  statute,  and  who  are  charged  with  the  duty  of 
collecting  them,  collecting  them  by  farming  them 
out,  taking  the  proceeds  in  the. shape  of  rent.  I 
think  the  expense  of  farming  them  out,  aasumiBg 
that  to  be  the  most  commodious  mode  of  collec- 
tion, is  part  of  the  expense  of  collection,  and  the 
revenue  they  derived  from  the  pontages  is  the 
revenue  under  deduction  of  that.  It  must  neoes- 
sarily  be  a  bagatelle,  but  still  it  is  presented  to 
us  for  decision,  and  was  solemnly  argued  before 
us.  The  inclination  of  my  opinion  would  be 
rather  in  favour  of  the  trustees  there  also. 

The  fourth  question  relates  to  the  magnifloent 
sum  of  £87,  Is.  4d.  I  daresay  we  had  upon  that 
something  approaching  to  an  hour's  argument — 
four  speeches  upon  it — and  I  almost  sh^nk  from 
adding  to  it.  It  has,  however,  produced  an  im- 
pression upon  my  mind,  and  I  must  state  it. 
These  pontages  were  vested  in  the  trustees  with  the 
duty  of  collecting  them,  to  make  the  most  of  them 
for  the  public  purpose  with  which  they  are 
charged — that  is,  to  pay  off  this  borrowed  money. 
The  question  arose  whether  these  were  snbjeot  to 
rates — that  is  to  say,  to  local  and  imperial  taxa- 
tion. Now,  I  think  that  was  a  shrewd  question, 
and  it  depended  entirely  upon  this,  whether 
these  bridges  were  to  be  regarded  as  rent-yielding 
heritages  or  not.  If  they  were  rent-yielding 
heritages,  then  they  were  subject  to  be  rated, 
_  and  I  suppose  otherwise  not.  It  is  not  a  qneetion 
of  income-tax.'  The  question  was,  were  these 
bridges  a  rent-yielding  -  subject  ?  The  tax- 
gathers  say  they  are,  for  you  collect  dues  in  re- 
spect of  being  the  owners  of  them  ;  these  pont- 
ages are  just  rents,  and  you  let  ti>e  bridges  to 
farmers,  who  pay  you  rent  for  them,  and  take 
their  chance  of  the  dues  as  crops  to  pay  their 
rent  with.  The  trustees  as  public  trostees  vested 
with  these  pontages,  and  having  a  duty  to  make 
the  most  of  them,  tried  that  question  at  a  oost  of 
£31,  Is.  4d.  The  question  is,  whether  they  are 
to  pay  that  oost  out  of  the  pontages,  being  part 
of  the  revenue  which  the  litigation  concerned,  or 
out  of  other  revenue  in  their  hands  which  the 
litigation  had  no  concern  with.  I  confess  I 
rather  incline  to  the  opinion  that  the  litigation 
being  proper  and  reasonable  to  public  trustees, 
which  indeed  was  not  questioned,  who  must  pay 
it  out  of  some  revenue,  ought,  according  to  thu 
view  that  commends  itself  to  my  mind,  to  pay  it 
out  of  the  revenue  which  alone  the  litigation 
concerned,  and  not  oat  of  a  revenue  which  was 
not  interested  in  the  litigation,  although  drawn 
by  the  same  trustees.  But  I  am  sorry  we  have 
had  so  mnch  argument  on  so  small  a  matter,  and 
it  is  a  matter  almost  of  indifference  how  it  is 
answered. 

v.  The  fifth  question  regards  the  rates  them- 
selves. The  trustees  were  unsuccessful  in  the  liti- 
gation, and  they  had  to  pay  rates.  Now,  the  rates 
would  be  levied  (as  all  such  rates  are)  upon  the 
tenant,  who  would  bear  his  own  half  and  deduct 
the  landlord's  half  from  the  rent ;  therefore  to 
the  extent  of  the  rates  deducted  from  the  revenue 
from  these  bridges— that  is,  the  bridge  dues  in  the 
hands  of  the  trustees  would  be  diminished. 
They  would  have  so  much  less  to  pay  off  the 
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borrowed  money  vith.  I  ehoold  therefore  think 
it  ole«r  tiiat  they  are  entitled  to  continne  the 
pontagea  until  the  bridge  dnee  minut  the  rates 
that  have  been  paid  out  of  them  have  paid  off 
the  half  of  the  debt  borrowed  aa  the  statute  pro- 
vides. 

VI.  Upon  question  six  I  altogether  agree  with 
yoni  Ix>rdship.  I  do  not  sympathise  with  the 
view  that  a  proportional  part  of  the  expense  of 
the  general  establishment  of  the  Boad  Trnstees 
onght  to  be  apportioned  on  these  bridge  dues  in 
the  abeenoe  of  any  evidence  to  show  that  the 
expense  was  inoreased  by  these  bridge  dues  being 
handed  over  to  trosteea. 

Vn.  Question  7,  and  the  objection  to  the  oon- 
dnet  of  the  trustees  which  it  imports,  was  not 
insisted  in,  and  that  question  therefore  will  be 
answered  in  favour  of  the  trustees. 

vilL  The  question  also  which  applies  to  the 
expense  of  litigation  incurred  by  the  trustees  in 
leferenoe  to  &e  bridges  and  pontages  or  duties 
leviable  thereat,  the  conduct  of  the  trustees  not 
being  questioned,  wUl  have  to  be  answered  in 
favour  of  the  trustees. 

VL  On  question  9  I  sympathise  with  your 
Ijordship's  view,  and  would  be  inclined  to  state 
it  more  decidedly.  I  think  the  statute  favours 
the  continuance  of  pontages  at  these  bridges 
until  one-half  of  the  debt  is  paid,  and  that  the 
bridges  are  not  to  be  dealt  with  separately  but  as 
one  bridge — the  pontages  on  both  continuing  to 
be  levied  until  one-half  of  the  debt  is  paid. 

X.  That  leaves  me  only  the  tenth  question  to 
mention,  and  even  on  it  I  have  perhaps  sufficiently 
indicated  my  opinion  in  the  course  of  the  argu- 
ment Whether  the  existing  bridge  is  upheld 
or,  aa  the  more  proper  thing  with  refetence  to 
all  interests,  new  bridges  are  built,  bridge  dues 
and  pontages  must  continue  to  be  levied  thereat 
until  one-half  of  the  statutory  debt  is  paid  as 
thereby  provided.  I  do  not  assent  at  all  to  the 
argument  if  a  new  bridge  is  built  that  shall 
become  a  highway  free  of  toU.  The  provision 
of  the  statute  as  regards  free  tolls  was  not 
intended  to  operate,  and  does  not  operate,  in  this 
matter.  Freedom  from  tolls  was  not  intended  to 
interfere  with  the  provision  in  clause  93  that  bridge 
dntiea  and  pontages  were  to  be  levied  at  these 
old  bridges  until  a  particular  sum  was  paid  off. 
Therefore  I  should  answer  that  question  accord- 
ingly. 

XjOxd  OBAiaHiUi— I  concur  in  the  opinion 
which  your  Lordship  and  Lord  Toung  have  ex- 
pressed. I  do  not  think  it  necessary  that  I  should 
repeat  the  reasons  your  Lordships  have  given  for 
your  judgment.  I  had  some  doubt  and  hesita- 
tion at  flnt  with  regard  to  the  answer  which 
should  be  given  to  questions  6  and  9,  bat  on  the 
vrtiole  I  tiiink  that  the  conclusion  at  which  you 
have  arrived  is  that  which  ought  to  be  adopted. 
It  is  not  of  great  importance  one  way  or  another 
any  more  than  any  of  the  other  questions,  but  I 
am  not  prepared  in  respect  of  my  reading  of 
those  questions  to  differ  from  your  Lordship's 
judgment. 

IxxBD  BVTEXBFUSD  CiiABK  —  I  was  a  good 
deal. impressed  in  the  oouzse  of  the  discussion 
with  th*  argument  presented  by  the  second  par- 
ties aa  to  the  special  appropriation  of  these  funds 
•—I  mean  on  the  pontages— but  on  the  whole  I 


am  disposed  to  agree  with  the  judgment  pro- 
posed. 

LoBD  Jnsnos-OuBSX — ^Then  upon  all  the  ques- 
tions excepting  No.  6  we  find  in  favour  of  the 
trustees. 

The   Court  answered    the  questions   as   fol- 
lows : — 

"Pint,  that  the  sum  of  £1206,  12s.  4d. 
mentioned  in  the  first  question  is  chargeable 
against  the  Bridge  Bevennes  mentioned  in 
the  Special  Case.  Seecmd,  that  the  sum  of 
£124,  178.  lOd.  mentioned  in  the  second 
question  is  chargeable  against  the  said  Bridge 
Revenues.  Third,  that  the  annual  expense 
of  letting  the  pontages  and  duties  leviable  at 
the  bridges  is  chargeable  against  the  said 
Bridge  Bevenues.  Fourth,  that  the  sum  of 
£87,  Is.  4d.  mentioned  in  the  fourth  ques- 
tion is  chargeable  against  the  said  Bridge 
Bevennes.  V'^th,  that  the  owner's  propor- 
tion of  the  county,  pariah,  and  road  rates  on 
the  bridges  is  chargeable  against  the  said 
Bridge  Bevenues.  Sixth,  that  the  salaries 
of  the  county  road  clerk  and  treasner,  and  of 
the  district  road  clerks  and  treasurers,  and 
of  the  district  road  surveyor,  are  chargeable 
as  part  of  the  general  expenditure  of  the 
road  trust.  Seventh,  that  one-half  of  the 
expenses  of  regulating  the  traffic  on  Balloch 
Bridge,  and  of  the  fees  paid  to  engineers  for 
inspecting  and  reporting  on  the  said  bridge, 
mentioned  in  article  18  of  the  Special  Omc, 
are  chargeable  against  the  said  Bridge 
Bevenues,  and  that  the  other  half  is 
chargeable  against  the  assessment  for  the 
maintenance  of  highways.  Eighth,  that  the 
expenses  of  litigations  incurred  by  the  trus- 
tees in  reference  to  the  bridges  or  the  pont- 
ages and  duties  leviable  thereat,  mentioned 
in  article  19  of  the  Special  Oaaa,  are  charge- 
able against  the  said  Bridge  Bevennes. 
Ninth,  that  only  one  account  for  both 
bridges  ought  to  be  kept  by  the  trustees, 
and  that  the  nett  revenues  of  both  bridgfs 
ought  to  be  applied  to  payment  of  the 
whole  bridge  debt,  so  that  the  whole  debt 
shall  be  extinguished  and  both  bridges  be- 
come highways  and  free  of  toll  at  the  same 
time.  Tenth,  that  in  the  event  of  the  trus- 
tees erecting  a  new  bridge  in  place  of  the 
present  Balloch  Bridge,  they  will  be  entitled 
to  levy  dues  and  pontages  thereat  in  the  same 
way  and  under  the  same  conditions  as  the 
same  are  now  leviable  at  the  present  Balloch 
Bridge,  until  the  whole  existing  bridge  debt 
is  paid :  Find  and  declare  in  terms  of  the 
foregoing  answers." 

Counsel  for  First  Parties — Oloag— Jameson. 
Agents— O.  &  A.  S.  Douglas,  W.S. 

Counsel  for  Second  Parties — Maddntosh  — 
Low.     Agents— J.  &  J.  Boss,  W.S. 
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HIGH  OOUET  OF  JUSTIOIAET. 

Tuesday,  FebriMry  2. 

(Before  the  Lord  Jastioe-Olerk,  Iiord  Young, 
and  Lord  Oraighill.) 

CHALMERS  V.  H'QLASHAN. 

Juttieiary  Catet—Salnun — Ckmlravtntion  of  Sal- 
mon Fuheriet  Act  1868  (31  and  32  Viet.  e.  123), 
tee.  2l—Ptme»non  of  Salmon  during  CUm- 
Time. 

Held  that  the  -words  "any  district"  in 
section  21  of  tbe  8almon  Fisheries  Act  1868 
includes  the  Tweed  district,  and  therefore 
that  no  conviction  can  be  obtained  under  it 
as  long  as  the  Tweed  is  open. 

Obsertations  (per  Lord  Yoang)  on  the  case 
of  Wilsons  Y.  Ilarvey,  November  13,  1884, 
22  S.L.R.  90,  12  B.  (J.O.)  12. 
Section  21  of  the  Salmon  Fisheries  Act  1868 
provides — "Any  person  who  shall  bay,  sell,  or 
expose  for  sale,  or  have  in  his  possession  any 
sahnon  taken  within  Uie  limits  of  this  Act 
between  the  commencement  of  the  latest  and 
the  termination  of  the  earliest  annual  close  time 
which  is  in  force  at  the  time  for  any  district, 
shall  be  liable  to  a  penalty  .  .  .  and  tbe  harden 
of  proving  that  any  sucb  salmon  was  caught 
beyond  the  limits  of  the  Act  shall  lie  on  the 
person  selling  or  exposing  the  same  for  sale,  or 
having  the  same  in  his  possession." 

William  Chalmers,  solicitor  in  Ferth,  as  anthor- 
ised  to  prosecute  on  behalf  of  the  Tay  District 
Board,  presented  a  complaint  in  the  Sheriff  Court 
of  Fif  eshire  at  Cupar  under  the  Summary  Jaris- 
diotion  Acts  charging  John  M'Olashan,  Newburgh , 
with  a  contravention  of  the  Salmon  Fisheries  Act 
1868,  in  so  far  as  on  12th  September  1886  he  had 
in  his  possession  salmon  or  flfdi  of  the  salmon  kind 
taken  within  the  limits  of  the  said  Act,  between 
the  commencement  of  the  latest  and  the  termina- 
tion of  the  earliest  annual  olose-time  then  in 
force  for  any  district  in  Scotland,  at  Newburgh 
railway  station,  and  had  then  in  his  possession 
two  salmon  and  four  grilse,  or  six  fish  of  tbe 
salmon  kind,  whereby  he  had  become  liable  to 
the  penalties  imposed  by  the  Act,  and  prayed 
that  he  might  be  adjudged  to  suffer  the  penalties. 
M'GUshan  objected  to  the  relevancy  of  the  com- 
plaint, in  respect  that  as  the  annual  dose-time  for 
the  district  of  the  Tweed  did  not  commence  until 
14th  September,  the  section  of  the  Act  libelled 
did  not  apply  to  the  case. 

The  Sberiff-Snbstitnte  (Hxnsxbsoh)  sustained 
tbe  objection  and  dismissed  the  complaint 

llie  oomplainer  took  a  Case  for  appeal  to  the 
High  Court  of  Justiciary,  which  stated  the  follow- 
ing question  of  law  for  the  opinion  of  the  Court 

-Whether  the  words  "any  district  "in  section 

21   of  the  Salmon  Fsheries  Act  1868  include 
the  Tweed  districts? 

Authorities  referred  to — WHtone  v.  Hartley, 
tupra  eit. ;  Stevenson  v.  M'Levy,  February  21, 
1879,  6  B.,  Just.  Oases,  33. 
At  advising — 

LoBD  Yausa — This  is  an  appeal  on  a  Case 
stated  against  a  judgment  of  the  Sheriff-Snbsti- 
tate  of  ^e  finding  Uiat  a  complaint  on  sec.  21  of 


the  Salmon  Fiaheries(Sootland)  Act  1868  is  imle- 
vant,  the  question  stated  for  our  judgment  being, 
Whether  the  words  ' '  any  distriet "  in  that  olanse 
of  the  Aot  include  the  Tweed  district? 

In  the 'case  of  WiltoM  v.  Honey,  Norember  13, 
1884,  12  B.  12,  this  clause  was  brought  under 
our  notice  in  a  similar  appeal  involving  tiio 
meaning  and  effect  of  the  same  words  "vaj 
district,^'  and  we  then  pronounced  a  judgment 
which  will,  I  think,  be  found  important  upon 
the  question  now  raised,  although  that  question 
was  not  then  before  us.  The  dause  is  remark- 
able in  several  respects,  and  in  marked  oontnst 
to  the  corresponding  clauses  in  the  Tweed  Fish- 
ery Acts  of  1867  (sea  64)  and  18S9  (see.  10), 
and  before  considering  the  immediate  question 
in  the  case,  it  will,  I  think,  be  useful  to  notice 
the  import  of  the  clause  as  a  whole,  and  in  so 
doing  to  remark  that  the  Act  in  which  it  ooours 
is  the  last  of  a  series  of  Acta  applicable  to  all  the 
Salmon  Fisheries  in  Scotland,  except  those  of  the 
Tweed  and  its  tributaries,  which  are  goreroed  by 
certain  local  Acts.  The  only  general  Ajst  prior 
to  the  last  (that  of  1868)  demanding  notice  is 
that  of  1862,  by  sec.  4  of  which  it  is  provided 
that  "each  river  in  Scotland  flowing  into  the 
sea,  and  every  tributary,  stream,  or  IiJce  flowing 
into  or  connected  with  such  river,  with  certain 
fixed  and  defined  estuaries  and  sea-coasts  adjoin- 
ing, shall  form  a  district  for  the  purposes  of  this 
Act."  The  purpose  of  this  division  of  the 
fisheries  of  Scotluid  into  districts  is  local  gorem- 
ment  and  assessment  by  locally  elected  district 
boards,  and  the  fixing  of  the  most  suitable  period 
of  close  time  in  each  district,  it  being  contem- 
plated that  those  periods  might  be  various,  and 
provision  being  made  for  their  alteration  by 
bye-laws.  There  is  no  other  purpose  in  the 
division  of  the  fisheries  into  districts.  The  pco- 
visions  of  the  statute  apply  to  them  all  alike.  I 
only  notice  tiiat  the  districts  all  consist  of  water 
— rivers,  estuaries,,  and  sea — including  no  dry 
land.  They  are  fishing  districts.  The  Tweed 
Fishery  Acts  (local)  are  in  substance  the  same  as 
the  general  Acts  applying  to  the  Tweed  and  its 
tributaries  with  a  defined  estuary  and  adjoining 
sea-coast,  just  as  the  general  Acts  apply  to  all  the 
other  rivers  of  Scotland  with  their  tribntariea, 
estuaries,  and  adjoining  sea-coast.  For  the 
Tweed,  local  government  and  assessments  by 
locally  elected  commissioners  are  provided  in 
almost  exactly  the  same  way  as  the  general  Acts 
provide  these  for  each  district,  that  is,  for  each 
river  with  its  tributaries,  Sm. 

Coming  now  to  sec.  21  of  the  Oeneral  Aot  of 
1868,  it  is  in  these  terms — [read»\.  I  assnme  that 
the  buying,  selling,  exposure  for  sale,  or  posses- 
sion complained  of  must  be  in  Scotland,  and 
may  be  in  any  part  of  Scotland,  indodiag  the 
several  counties  and  numerous  parishes  through 
which  the  Tweed  and  its  tributaries  flow.  The 
loeue  ot  an  offence  under  this  clause  need  not  be, 
and  indeed  can  hardly  be,  within  the  limits  of 
the  Act,  for  these  limits  are  water — riTen, 
tributaries,  estuaries,  and  sea-ooast — and  oom- 
prehend  no  diy  land.  I  have  next  to  obaerra 
that  no  time  is  specified  in  the  clause  within 
vtdeh  the  buying,  selling,  Ac.,  must  have 
occurred  in  order  to  constitute  the  oflanoe.  I 
mean  of  course  that  it  is  not  limited  to  cloee 
time,  but  may  be  at  a  time  when  the  fishings  are 
open  in  any  or  even  in  all  of  the  rivers  and 
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coasts  of  Scotiand.  The  only  oondition  of  the 
offenoe,  and  the  only  fact  that  need  be  charged 
and  proved,  is  that  the  thing  bought,  sold, 
exposed  for  sale,  or  had  in  possession  at  any 
plaoe  in  Scotland,  and  at  any  season  of  the  year, 
shall  be  a  "salmon  taken  within  the  limits  of 
this  Act "  daring  close  time.  Then  there  is  the 
very  remarkable  proTiso — "And  the  bnrden  of 
proving  that  snch  salmon  was  caught  beyond  the 
limits  of  this  Act  shall  lie  on  the  person  selling  or 
exposing  the  same  for  sale,  or  having  the  same 
in  his  possession."  But  " snch  salmon  "  is  a  sal- 
mon "  taken  within  the  limits  of  this  Act,"  and 
the  notion  of  proving  that  a  salmon  taken  within 
certain  limits  was ' '  canght "  beyond  these  limits  is 
perplexing.  It  woald  have  been  just  as  sensible, 
I  should  think,  to  have  declared  that  the  burden 
of  proving  that  a  salmon  is  not  a  salmon  should 
lie  on  the  seller  or  possessor  of  such  salmon. 

But  assuming,  without  by  any  means  deciding, 
that  the  prosecutor  is  not  required  to  prove  that 
the  salmon  was  taken  within  the  limits  of  the 
Act,  he  must,  I  should  think,  prove  that  it  was 
taken  at  a  time  when  the  fishings  in  all  the  dis- 
tricts were  dosed.  Indeed,  we  so  decided  in  the 
ease  of  WUxme  v.  Harvey,  when  we  held  that 
the  fact  that  the  fishings  were  then  open  in  any 
one  district  was  a  conclusive  answer  to  the  charge. 
Bat  as  there  is  a  long  period  in  each  year  during 
which  it  is  close-time  in  them  all,  the  prosecutor 
may  be  able  to  prove  that  the  taking  was — i.e., 
from  the  condition  of  the  fish  must  have  been — 
within  that  period,  although  he  cannot  prove  the 
place  or  that  it  was  within  the  limits  of  the  Act. 

I  have  next  to  observe  that  guilty  knowledge 
is  no  part  or  feature  of  the  offence  created  by 
this  elause.  That  need  not  be  alleged  in  the 
complaint ;  evidence  of  it  is  not  required  to  sup- 
port the  complaint,  and  disproof  of  it — evidence 
of  the  most  perfect  good  faith,  or,  in  other  words, 
belief  on  reasonable  grounds  that  the  salmon  was, 
as  it  might  have  been,  lawfully  caught  in  an  open 
fishing  beyond  the  limits  of  the  Act— is  no  answer 
to  the  complaint.  The  prescribed  and  only 
answer  is  proof  that  the  salmon  was  in  fact 
oaaght  beyond  the  limits  of  the  Act.  I  have 
already  said  that  here  the  clause  is  in  marked 
eontrast  to  the  corresponding  clauses  in  both  the 
Tweed  Acts.  In  the  last — that  of  1 859 — the  cor- 
responding clause  is  the  10th,  and  it  subjects  to 
a  penalty  "every  person  who  during  the  annual 
close-time  has  in  his  possession  salmon,  known 
by  snch  person  to  have  been  taken  or  caught  in 
the  river  during  annual  close-time; "  and  the  pro- 
vision on  the  subject  of  the  Act  of  1867  is  in 
dmilar  terms. 

I  have  said  enough  to  show  the  severely  penal 
character  of  the  clause  immediately  in  question. 
In  so  far  as  the  security  of  the  provision  is  de- 
signed and  calculated  to  frustrate  ingenious  de- 
fences by  the  guilty  receivers  of  fish  from 
poachers  in  closed  waters,  we  should  not  of  course 
oonntenanoe  any  attempt  to  defeat  that  object 
by  subtle  construction.  On  the  otber  hand,  we 
must  have  regard  to  the  interests  of  people  who 
are  or  may  be  innocent — of  people  who  buy  or 
poMeas  saimon  at  a  season  when  it  is  notorious 
that  salmon  may  be  lawfully  caught  and  sold,  and 
avoid,  if  it  be  possible,  a  construction  of  this 
danae  which  would  expose  them  to  prosecution 
and  conviction.  It  is  here  that  the  judgment  of 
this  Court  in  the  case  of  WUnmt  v.  Uarvey  is 
Toil.  xxm. 


important.  In  that  case  several  men  were 
charged  with  a  contravention  of  this  clause,  com- 
mitted by  having  a  large  number  of  salmon  and 
'  also  a  net  in  their  possession  on  a  road  in  the 
immediate  vicinity  of  the  Dee,  in  Aberdeenshire, 
caught  in  the  district  of  the  Dee  during  close- 
time  in  that  district.  The  Sheriff  acquitted 
them  on  the  ground  that  the  Dee  was  then  open 
for  rod-fishing,  and  we  affirmed  the  acquittal,  not 
on  that  ground,  but  on  the  ground  that  net-fish- 
ing was  then  open  in  the  Annan  and  some  other 
southern  rivers,  rejecting  the  construction  of  the 
Act  on  which  the  prosecution  was  rested,  and  so 
contended  for  by  the  prosecutor,  that  the  dis- 
tricts were  to  be  taken  severally,  so  that  it  was 
sufficient  to  prove,  or  show  grounds  for  imply- 
ing, that  the  salmon  possessed  were  taken  in  a 
dosed  district  although  others  were  then  open. 
We  had  in  that  case  no  occasion  to  go  beyond 
the  limits  of  the  Act,  the  fishings  in  one  or  more 
districts  within  these  limits  being  then  open,  al- 
though closed  in  all  the  others.  But  within  these 
limits  the  decision  clearly  goes  to  this,  that  a  pro- 
secution under  this  clause  will  not  lie  unless  the 
salmon  in  question  were  taken  at  a  time  when 
the  fishings  were  closed  in  all  the  districts,  so 
that  the  possession  of  salmon  in  any  part  of 
Scotland  shall  be  justified  and  defended  against 
such  prosecution  by  showing  that  the  fishings 
were  then  open  in  any  district  however  remote 
from  the  place  of  possession.  We  must  now  of 
course  take  that  to  be  the  true  meaning  and  con- 
struction of  the  Act.  We  necessarily  thought 
this  construction  admissible,  and  our  reason  for 
adopting  it  as  the  true  construction  is  important 
to  the  present  case,  for  it  was  that  any  other, 
although  possible,  might  lead  to  gross  injustice, 
although  it  might  also  possibly  facilitate  the  con- 
viction of  real  poachers  or  guilty  receivers  from 
them. 

The  question  we  have  now  to  consider  is, 
whether  the  expression  "any  district"  is  oon- 
fioed  to  districts  within  the  limits  of  the  Act. 
There  is,  indeed,  only  one  fishing  district  outside 
these  limits,  but  it  is  a  very  important  one — no 
doubt  the  most  important  and  productive  in  Scot- 
land, viz. ,  that  of  the  Tweed  and  its  tributaries. 
In  the  case  of  WUmne  v.  Honey  the  salmon  were 
averred  to  have  been  taken  in  the  district  of  the 
Dee,  i.e.,  in  the  Dee — ^for  I  have  already  pointed 
out  that  a  district  consists  exclusively  of  fishing 
waters — and  were  found  in  possession  of  the  ac- 
cused in  the  vicinity  of  that  river  near  Aberdeen. 
We  held  that  the  prosecution  would  not  lie, 
inasmuch  as  the  Atitiuti  in  Dumfriesshire  was 
then  open.  In  the  present  case  salmon  averred 
to  have  been  taken  within  the  limits  of  the  Act 
of  1868  were  found  in  possession  of  the  respon- 
dent at  Newburgh  in  Fife  on  12th  September  1886, 
when  the  fishings  in  the  Tweed  and  its  tributaries 
were  open.  We  are  asked  to  affirm  the  proposi- 
tion that  the  meaning  of  this  clause,  justly  con- 
strued, is  such  that  the  fact  of  its  being  open-time 
in  the  Annan  will  oonclusivdy  and  without  any 
inquiry  into  the  circumstances  justify  and  de- 
fend against  a  prosecution  under  it  the  posses- 
sion of  salmon  in  Aberdeen,  but  that  the  fact  of  its 
being  open  time  in  the  Tweed  will  not  justify  and 
defend  the  possession  of  salmon  in  Fife.  This 
seems  extravagant  enough,  but  for  the  purpose  of 
illustration  it  may  be  put  still  more  pointedly. 
The  Edinburgh  market  and  fish  shops  are  largely 
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Bupplied  from  the  Tweed,  and  this  sapply  oon- 
tinoea  after  all  the  other  rivers  in  Sootland  are 
oloeed — the  Tweed  contlnaing  open  to  a  later 
date.  It  is  possible  and  probable  that  while  the 
Tweed  remains  open  so  that  salmon  may  be  in 
the  market  and  lawfully  bought  and  sold  that 
the  sapply  is  illegitimately  increased  from  closed 
riTeia.  Kow,  we  are  required  by  the  appellant 
(the  prosecntor)  so  to  coustme  this  clause  21 
that  the  buyer  of  a  salmon  here  in  Edinburgh  at 
a  time  when  Tweed  fish  may  be  sold  in  any  num- 
bers caunot  defend  his  purchase  and  possession 
against  a  prosecution  under  that  clause  otherwise 
than  by  proving  that  the  salmon  which  he  bought 
was  in  fact  caught  in  the  Tweed.  It  is  admitted — 
and  we  have  so  decided — that  he  would  oonela- 
sively  answer  the  prosecution  by  shewing  that  the 
Annan  was  open,  or  it  might  be  the  Ness  or  the 
TharBO,ora  riverin  the  Lewis,  withontany  necessity 
of  showing  that  his  salmon  was  caught  there,  but 
contended  that  the  fact  of  the  Tweed  being  open 
is  no  defence  to  him  at  all  without  showing  that 
it  was  there  caught  Upon  the  sense  and  reason 
and  justice  of  the  thing  there  cannot  of  course  be 
two  opinions,  bnt  1  admit  that  if  the  language  of 
the  statute  is  clearly  and  explicitly  against  sense, 
reason,  and  justice,  these  most  be  sacrificed, 
^ere  is,  however,  a  strong  prima  faeie  proba- 
bility against  any  construction  which  requires 
the  saoriftoe,  which  is  thus  expressed  by  a  learned 
Judge  "Judges,"  says  Lord  Chief -Justice  Jer- 
yis,  * 'ought  to  look  at  the  precise  words  of  the 
statute,  and  construe  them  in  their  ordinary 
sense  only,  if  each  oonstmotion  would  not  lead 
to  any  absurdity  or  manifest  injnstioe,  but  if  it 
would,  then  they  ought  so  to  vsry  and  modify 
the  words  used  as  to  avoid  that  which  it  cer- 
tainly could  not  have  been  the  intention  of  the 
I;egiilature  should  be  done."  The  words  which 
we  have  to  construe  are  "any  district,"  and  we 
shall  construe  them  so  as  to  lead  to  the  absurdity 
and  manifest  injustice  which  I  have  pointed  out, 
if  we  complete  their  meaning  by  tiie  addition 
"  wiUiin  the  limits  of  this  Act,"  and  so  as  to 
avoid  that  nndeaiiable  result  if  we  complete  th^ 
meaning  by  adding  the  words  "of  Scotland" 
and  at  the  same  time  hold  that  the  Tweed  and 
its  tributaries  are  a  fishing  district  of  ScoUand. 
Now,  I  do  not  for  my  part  think  it  doubtful  that 
the  words  "  any  district "  mean  "  any  district  of 
Scotland,"  and  I  notice  that  they  are  so  construed 
in  the  complaint  before  us  by  the  addition  of 
these  very  words  "of  Scotland."  Jxut  as  little 
do  I  doubt  that  the  Tweed  is  a  fishing  district  of 
Scotland,  and  it  is,  I  think,  most  properly  so 
termed  in  the  question  submitted  to  us.  It  is 
not  indeed  one  of  the  fishing  districts  under 
the  general  Acts,  bnt  it  is  just  as  much 
a  fishing  district  as  any  of  them.  The  argument 
that  it  has  not  been  named  a  district  by  Act  of 
Parliament  would  be  the  flimsiest  imaginable, 
even  for  a  desirable  purpose.  It  has  not,  so  far 
as  I  know,  been  enacted  by  any  statute  that  we 
shall  or  even  may  call  a  spade  a  spade,  bnt  we 
do  nevertheless.  Upon  this  argument  it  would 
be  impossible  to  apply  to  the  Tweed  sec.  18  ot 
the  Act  of  1868,  which  does  apply  to  it  by  sec.  41 
— there  being  no  "district"  boai^  for  the  Tweed 
— that  is,  the  Tweed  board  not  being  named 
"  district  board  "  in  the  Tweed  Acts,  in  which  the 
word  ' '  district "  does  not  occur.  There  was  indeed 
po  oconsion  to  use  the  word  "district"  in  these 


Acts,  the  whole  fishing  waters  to  which  they  refer 
beiug  put  under  one  local  governing  body  with 
one  and  the  same  close  time,  and  one  and  the  same 
local  assessment  to  defray  expenses.  Had  it  been 
thought  expedient  to  create  even  two  districts, 
as  for  example  by  making  the  chief  river  one, 
and  the  tributaries,  say  the  Ettrick,  Yarrow, 
Teviot  and  Osla  another,  this  argument,  which  is 
merely  verbal  and  with  no  sense  or  reason  in  it, 
would  have  been  gone.  I  have  no  hesitation  in 
rejecting  it 

fiut  it  is  said  that  the  Act  of  1868  does  not  ex- 
tend to  the  Tweed.  The  fact  is  so  no  doubt,  bnt 
I  fail  to  see  how  it  affords  any  argument  Then 
is  no  proposal  to  extend  it  to  the  Tweed.  The 
only  fact  connected  with  that  river  with  which 
we  have  any  concern  is  whether  at  a  certain  data 
it  was  open  or  closed,  and  it  is  admitted  that  this 
must  be  determined  by  the  Tweed  Acts,  and  not 
by  the  General  Act  of  1 868.  The  fact  that  it  was 
open  may  indeed  afford  no  defence  to  a  proaecn- 
tion  under  the  Act  of  1868,  bnt  if  it  does,  as  I 
think  it  does,  it  is  not  on  the  ground  that  the 
Tweed  fishings  are  governed  or  in  any  way 
affected  by  the  Act  of  1868.  This  argument  is, 
I  think,  based  on  a  manifest  misapprehension  of 
the  question.  It  was  oonoeded  that  the  fact  of 
the  salmon  in  question  being  caught  in  the  Tweed 
would  be  a  good  defence,  and  that  on  the  very 
words  of  sec.  21  on  which  the  proeeontion  ic 
founded.  But  that  cannot  be  on  the  ground  that 
this  clause  extends  to  the  Tweed,  for  sec  41  dis- 
tinctly declares  that  it  does  not 

I  venture  to  point  out  another  argument  against 
the  limited  oonstruction  of  the  words  "  any  dis- 
trict "  urged  by  the  prosecutor.  Abandoning  the 
severalty~construction,  which  we  negatived  in  the 
case  of  WiliOM  v.  Honey,  he  contends  that  they 
precisely  signify  "  within  the  limits  of  this  Act 
— covering  the  whole  of  these  limitsr  bnt  not  ex- 
tending beyond  them.  Bnt  these  words  "  within 
the  limits  of  this  Act "  are  the  words  used  in  the 
same  sentence  to  specify  the  locality  of  the  taking 
of  the  salmon,  or  the  limits  within  which  they 
must  in  order  to  the  offence  have  been  taken, 
and  it  is  a  reasonable  question  why  quite  other 
words,  vis.,  "any  district"  were  used  (and  in  tha 
same  sentcoioe)  to  specify  the  locality  within 
which  the  fishhigs  must  in  order  to  the  offence 
have  been  closed  at  the  time  of  the  taking.  If 
they  were  meant  to  be  co-extensive— 1«.,  exactly 
the  same — so  that  the  offence  should  consist  ia 
the  possession  of  salmon  taken  within  certaiit 
limits  during  dose-time  within  these  limits,  and 
taking  no  account  of  ckm  or  open  time  beyond, 
it  is  hard  to  see  why  the  words  descriptive  of  tha 
two  things  should  have  been  varied,  and  so 
noticeably  varied.  I  can  see,  and  have  endea- 
voured to  point  out,  forcible  oonsiderationa  of 
sense  and  justice  why  the  two  things  should  not 
have  been  intended  to  be  co-extensive,  and  there- 
fore why  they  should  have  been  diffnently  ex- 
pressed, but  these  are  reasons  against  attaching 
exactly  the  same  meaning  to  both  ezpressionB. 
I  must  therefore  reject  the  argument  for  oonstn- 
ing  "any  district"  as  synonymous  with  "within 
the  limits  of  this  Act,"  and  am  persuaded  that 
the  Legislsture  did  not  use  them  as  synonymona. 
We  have  no  occasion  to  consider  the  question 
now,  but  it  may  well  be,  should  the  oooaaian 
arise,  that  these  words  "any  district,"  used 
with  reference  to  the  localities  in  which  el«a». 
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time  prevailB  at  any  giren  date,  will  not  be  oon- 
Btrned  as  limited  to  Scotland.  We  were  told  that 
by  the  existing  laws  the  fishings  in  England  and 
Ireland  all  close  befoie  those  of  Scotland. 
Should  it  ever  come  to  be  otherwise,  so  that  our 
markets  should  be  l^ally  supplied  with  salmon 
after  the  close  of  all  the  Scotch  tiTcrs,  I  should 
not  be  prepared  to  constme  this  Act  so  as  to  put 
buyers  to  tiie  proof  of  where  the  fish  which  they 
bought  were  in  fact  caught.  It  may  be  that  the 
fauners  of  the  clause  under  consideration  haTe, 
by  ignoring  the  very  obvious  consideration  of 
guilty  knowledge,  made  it  imperative  or  nearly 
■o,  but  taking  it  as  it  stands  I  should  be  averse 
to  put  upon  it  any  avoidable  construction  which 
wotild  expose  really  innocent  people  to  conviction 
under  it. 

I  think  the  question  in  this  case  ought  to  be 
answered  in  the  affinnative,  with  the  result  that 
the  appeal  shall  be  dismissed  and  the  SherilTs 
judgment  affirmed. 

The  Lord  Jnrnoi-OcEBX  and  Lobs  Obaiohhx 
concurred. 

The  Oonrt  answered  the  question  in  the  afflrm- 
fttire,  and  dismissed  the  appeal 

Counsel  for  Complainer  (Appellant) — Sol-Gen. 
Bobertson— Moody  Stuart.  Agents— Thomson, 
Dickson,  ft  Shaw,  W.S. 

Counsel  for  Bespondent — Outhrie.  Agents — 
Boyd,  Jameson,  ft  Kelly,  ^.S. 


OOUBT  OF   SESSION. 


Wednetday,  February  3. 

FIRST    DIVISION. 

[Lord  Trayner,  Ordinary. 
MACKENZIE  V.  MACKENZIE  AND  ANOTHER. 

Buecettion — Executor— Bight  <(f  Co-Bxeeutor*  to 
Adminitter—  Interdict. 

One  of  three  co-executors,  conceiving  him- 
self to  have  the  right  in  accordance  with  the 
testator's  intentions  to  regulate  the  disposal 
of    a  particular  part  of    the   estate,  made 
arrangements  for  its  disposal  without  con- 
sulting with,  and  against  the  will  of,  the 
others.     HM,  in  a  process'  of  interdict  at 
their  instance,  (1)  that  he  had  no  such  right, 
and  (2)  that  notwithstanding  that  he  had,  in 
the  belief  that  he  had  such  right,  and  wiUi 
much  expense,  made  arrangements  for  the 
disposal  of  that  part  of  the  estate  in  a  parti- 
cular way,  bis  oo-execators,  who  objected  to 
the  manner  of  disposal,  were  entitled  to  inter> 
diet  against  it 
JTohn  Whitefoord  Mackenzie  of  Lochwards,  W.S., 
Edinburgh,  died  on  8th  November  1884,  leaving 
»  generu  disposition  and  settlement  dated  21rt 
JiUy  1874,  with  codicil  thereto  dated  14th  March 
1881.     By  this  diaporition  and  settlement  Mr 
Mackenzie  disponed  and  conveyed  his  lands  of 
Iiochwards  and  ijoohmiln  to  his  son  John  Mac- 
kenzie and  his  heirs,  and  disponed  and  assigned 
his  whc^e  other  heritable  and  moveable  property 


to  John  Mackenzie  and  to  his  daughters  Helen 
Miller  Mackenzie  and  Elizabeth  Mackenzie,  and 
their  respective  heirs,  share  and  share  alike,  per 
eiirpes,  under  certain  burdens.  The  executors 
nominated  were  the  testator's  son  and  his  two 
daughters,  viz.,  John  Mackenzie,  Helen  Miller 
Ma^enzie,  and  Elizabeth  Mackenzie,  who  were 
duly  confirmed.  The  testator  also  left  a  letter  to 
his  son  in  the  following  terms : — 

"  April  2ith,  1879. 

"My  I>ear  John — At  my  death  you  vill  find 
my  will  in  the  fire-proof  small  box. 

"As  soon  as  possible  take  out  confirmation. 

"Tou  will  of  course  consider  it  prudent  to  sell 
the  library  as  soon  as  possible. 

"Chapman  will  be  the  best  man  to  employ, 
but  you  must  insist  that  it  than  be  entered  in  the 
tale  cataloffM  aiphabetieoBy,  and  not  according 
to  his  usual  practice,  just  as  the  books  may  oome 
to  his  hands. 

"  My  catalogue  in  3  vols,  will  assist  him. 

"Confirmed  5  Dec.  1880.  J.  W.  M." 

This  letter  was  enclosed  in  an  envelope  addressed 
"To  my  Son." 

The  testator's  library  was  very  large  and 
valuable. 

On  8th  November  1886  Hr  John  T.  Mowbray, 
W.S. ,  who  acted  for  the  Misses  Mackenzie,  wroie 
to  Mr  Mackenzie  as  follows: — "I  have  learned 
their  [the  Misses  Mackenzie]  views  about  the 
auctioneer  to  be  employed,  and  am  desired  to 
inform  you  that  they  wish  the  sale  of  the  books 
to  be  entrusted  to  Mr  Chapman;  and  on  learning 
that  yon  have  given  him  the  necessary  instruc- 
tions I  shall  arrange  for  giving  him  possession  of 
the  books  in  order  to  their  removal. 

On  11th  November  Mr  Mackenzie  replied ; — 
"With  regard  to  Uie  sale  of  the  library,  the 
principal  object  is  to  secure  that  it  is  disposed  of 
to  the  greatest  advantage  to  my  sisters  and  my- 
self. I  have  consulted  with  several  persons  of 
experience  in  such  matters,  and,  following  the 
advice  I  have  received,  have  resolved  to  employ 
Mr  Dowell  to  sell  the  library.  Unless  I  felt  that 
there  were  strong  reasons  to  the  contraiy,  I 
would  certainly  have  carried  out  the  suggestion 
in  my  father's  letter  of  a4th  AprU  1879."  He 
stated  that  his  reasons  for  employing  Mr 
Dowell  were — "  JPHnt,  Mr  Dowell  is  already 
entrusted  with  the  sale  of  the  fomiture  and 
other  articles  belonging  to  my  father's  estate,  and 
I  am  told  that  to  give  him  also  the  sale  of  the 
books  would  benefit  both  their  sale  and  the  sale 
of  the  furniture  and  other  articles :  Second,  Mr 
Dowdl  has  a  large  staff  of  qualified  assistants, 
and  ample  accommodation  for  the  sale  of  the  lib- 
rary :  and  Third,  I  am  informed  by  several  par- 
ties well  able  to  judge  that  Mr  Dowell  is  the  best 
qualified  person  in  Edinburgh  to  dispose  of  the 
library.  I  understand  that  had  it  not  been  for 
the  suggestion  made  by  my  father  you  would 
also  have  been  of  the  same  opinion  with  refer- 
ence to  this  matter  as  I  am." 

On  16th  November  Mr  Mowbray  wrote  to  Mr 
Mackenzie  in  answer,  maintaining  that  the  de- 
cision of  the  matter  did  not  rest  with  him  (Mr 
Mackenzie),  and  adding — "If  you  expected  any 
weight  to  be  given  to  the  opinions  to  which  you 
refer,  I  think  you  should  have  mentioned  who  the 
parties  are  by  whom  they  were  given.  ...  I 
have,  as  you  requested,  communicated  your  letter 
to  your  sisters,  who  desire  me  to  soy  that  they 
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require  the  sale  to  be  entrosted  to  Mr  Ohapmao, 
and  will  not  agree  to  Mr  Dovell  being  em- 
ployed." 

On  25th  KoTember  Mr  Mackenzie  wrote  to  Mr 
Mowbray  as  follows : — "With  regard  to  the  hb- 
rary,  I  intend  to  inatract  Mr  Dowell  to  proceed 
with  the  arrangements  for  the  sale  thereof  ; " 
and  on  27th  November  1885  Mr  Mowbray  wrote 
to  Mr  Mackenzie  sia  follows: — "With  regard  to 
the  library,  I  am  desired  by  yonr  sisters  tolsay, 
that  unless  you  withdraw  your  Intimation,  that 
yon  are  '  to  instruct  Mr  Dowell  to  proceed  with 
the  arrangements  for  the  sale  thereof,'  they  will 
be  onder  the  painful  necessity  of  informing  Mr 
Dowell  that  tliey  do  not  concur  in  your  instruc- 
tions, and  will  not  recognise  anything  that  may 
be  done  under  them.  I  shall  be  obliged  by  your 
letting  me  have  an  immediate  answer  as  to  this, 
that  I  may  know  how  to  proceed." 

On  1st  December  Mr  Mackenzie  wrote  to  Mr 
Mowbray  as  follows  : — "  With  regard  to  the  sale 
of  the  library,  I  have  to  state  that  I  do  not  in- 
tend to  withdraw  the  intimation  I  have  already 
made,  that  Mr  Dowell  is  to  be  instructed  to  pro- 
ceed with  its  sale  ;  "  in  consequence  of  which  Mr 
Mowbray,  of  the  same  date,  wrote  to  Mr  Dowell 
as  follows :— "  The  late  Mr  John  WldUfoord 
Maekenzie't  Estate. — Mr  John  Mackenzie  in- 
forms m^e  that  he  has  given,  or  is  to  give,  instmc- 
tions  to~yoa  to  sell  the  library  which  belonged 
to  his  father,  in  reference  to  which  I  beg  to  in- 
timate to  yon  that  Mr  Mackenzie's  sisters  have 
each  an  equal  share  with  him  in  the  property  of 
the  library,  which  therefore  cannot  be  sold  with- 
oat  their  concurrence,  which  they  have  not 
given."  Mr  Mowbray  sent  a  copy  of  this  letter 
to  Mr  Mackeuzie  on  2d  December.  Mr  Mowbray 
on  29th  December  wrote  to  Mr  Mackenzie  and 
suggested  that  there  should  be  a  meeting  of  the 
executors  and  beneficiaries  interested  in  the 
trust-estate,  in  answer  to  which  Mr  Mackenzie 
wrote  on  30th  December — "It  is  quite  unneces- 
sary to  call  a  meeting  of  the  executors  in  order 
that  measures  may  be  taken  for  the  sale  of  my 
father's  library.  In  terms  of  the  intimation  I 
made  to  yon  on  11th  November,  this  matter  has 
been  placed  in  the  hands  of  Mr  Dowell,  who  is 
most  actively  proceeding  in  order  that  the  sale 
may  take  place  in  March." 

On  2d  January  1886  an  advertisement  was  in- 
serted by  Mr  Mackenzie's  instructions  in  the 
8eot*man.  newspaper,  to  the  effect  that  the  lib- 
rary of  the  late  John  Whitefoord  Mackenzie, 
W.S.,  would  be  sold  by  Mr  Dowell  on  Monday 
82d  March  and  twenty  following  days  (Saturdays 
excepted). 

The  Misses  Mackenzie  then  presented  a  note 
of  suspension  and  interdict  against  their  brother 
John  Mackenzie,  and  against  Alexander  Dowell, 
snotioneer,  to  have  the  respondents  interdicted 
from  selling  the  library  in  question,  or  advertis- 
ing it  for  eaJe  without  the  concurrence  and  assent 
of  the  oomplniners. 

In  the  answers  lodged  to  this  note  it  was  stated 
that  "the  respondent  gave  instructions  to 
Mr  Dowell  in  virtue  of  the  powers  conferred  on 
him  by  his  father's  letter  of  24th  April  1879,  and 
as  agent  in  the  ezecutry.  Further,  explained 
that  the  respondent  gave  said  final  instructions  to 
Mr  Dowell  on  2 1st  December  1885,  after  many 
previous  meetings  and  negotiations  about  the 
matter.     He  considered  Mr  Dowell  the  party 


qualified  to  dispose  of  the  library  for  the  best 
advantage  of  both  the  oomplainers  and  the 
respondent.  Mr  Dowell,  after  receiving  said 
final  instructions  to  prepare  for  a  sale,  com- 
menced with  the  preparation  of  a  catalogue,  and 
has  had  several  assistants  actively  engaged  in 
that  work  since  the  last-mentioned  date.  The 
cataloguing  and  arranging  of  the  books  is  a  work 
of  great  labour,  and  attended  with  much  expense. 
There  are  at  least  8000  works,  consisting  of  at 
least  15,000  volumes,  and  Mr  Dowell  lus  bad 
assistants  engaged  in  the  work,  who  up  to  6tli 
January  would  have  performed  work  which  would 
have  occupied  one  man  ninety-three  days,  and  a 
great  deal  more  still  requires  to  be  done,  besides 
the  printing  and  advertising  which  is  now  in 
progress.  Unless  Mr  Dowell  is  allowed  to  finish 
the  work  and  carry  out  the  sale,  the  work  al- 
ready done  by  him  will  be  thrown  away,  and  the 
sale  cannot  take  place  during  this  winter,  which 
is  the  proper  season  for  selling  such  a  library. 
.  .  .  The  executry  estate  will  be  exposed  to 
serious  loss  by  the  preparation  for  the  said  sale 
being  now  stopped,  whereas  no  interest  of  the 
complainers  can  suffer  by  matters  being  now 
allowed  to  proceed  under  Mr  Dowell's  charge." 

The  oomplainers  pleaded — "  (1)  As  the  library 
in  question  belongs  jointly  and  in  equal  shares  to 
the  respondent  the  said  John  Mackenzie  and  the 
complainers,  Mr  Mackenzie  has  no  right  to  give 
any  orders  for  its  sale  without  the  consent  and 
concurrence  of  the  complainers,  and  the  com- 
plainers not  having  given  such  concurrence  or 
consent,  it  was  ultra  vires  of  the  said  John 
Mackenzie  to  give  the  instructions  which  he  has 
done  to  Mr  DowelL  (2)  The  letter  of  24th 
April  1879,  addressed  by  the  late  Mr  John  White- 
foord Mackenzie  to  Mr  John  Mackenzie,  does 
not  contain  and  did  not  confer  on  Mr  John 
Mackenzie  any  authority  to  dispose  of  the  library 
without  the  consent  and  concurrence  of  the  oom- 
plainers." 

The  respondents  pleaded — "  (2)  In  respect  of 
the  testator's  letter  of  24th  April  1879,  the  re- 
spondent is  entitled  to  take  the  proceedings  ba 
has  done  for  the  disposal  of  his  father's  library. 
(4)  The  interdict  ought  to  be  refused,  in  respect 
that  the  granting  thereof  will  entail  serious  loss 
and  damage  on  the  execntry  estate,  and  that  tha 
complainers  have  no  interest  or  title  to  insist  on 
the  same  being  granted.  (5)  Esto  that  the  com- 
plainers had  any  right  to  interdict  against  Mr 
Dowell  selling  the  library,  they  ought  to  have 
made  their  application  therefor  timeonaly,  and 
not  having  done  so,  they  are  not  now  entided  to 
insist  on  interdict  after  expense  has  been  in- 
curred, and  when  the  granting  thereof  will  cause 
loss  to  the  executry  estate." 

The  Lord  Ordinary  (Tbaynkb),  who  had  pre- 
viously on  7th  January  heard  parties  on  a  caveat 
lodged  by  the  respondent  John  Mackenzie,  and 
suggested  an  arrangement  which  was  not  earned 
out,  on  25th  January  refused  the  note,  but  found 
no  expenses  due  to  or  by  either  party. 

"  Opinion. — [After  referring  to  the  diteunion 
on  the  0a««at]--Now,  the  respondent  says  he  haa 
been  authorised  to  carry  through  this  sale — 
the  sale  of  the  library  of  his  late  father — by  the 
letter  of  a4th  April  1879,  found  in  his  father'a 
repositories,  and  addressed  to  the  respondent.  He 
maintains  that  by  that  letter  the  sale  of  tha  lib- 
rary was  separated  from  the  realisation  of  the 
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net  of  the  estate,  and  that  h6,  apart  from  the 
other  exeontors,  was  entrosted  with  the  manage- 
ment of  that  sale.  I  have  said  before,  and  I  say 
now,  that  that  is  not,  in  my  opinion,  a  sound  oon- 
straction  of  that  letter.  That  letter,  as  I  read  it, 
was  simply  an  expression  of  opinion  on  the  part 
of  the  late  Mr  Mackenzie,  that  it  would  be  pru- 
dent to  sell  his  Ijibrary,  and  a  suggestion  that  a 
certain  auctioneer  whom  he  names  would  be  the 
best  man  to  employ  for  the  purpose.  I  am  far 
from  saying  that  that  opinion  which  1  have  just 
expressed  is  the  only  possible  opinion  to  be  enter- 
tained on  that  letter.  The  respondent  says  he 
was  advised — and  I  have  no  doubt  he  was — that 
the  result  of  that  letter  was  to  pat  him  in  the 
position  of  sole  executor  quoad  the  sale  of  this 
library ;  and  there  is  no  doubt  a  good  deal  to  say 
for  that  view,  although  I  am  humbly  of  opinion 
that  it  is  not  sound.  There  is  certainly  this  very 
noticeable  thing  aboat  it,  that  the  testator,  who 
was  himself  a  man  of  business,  had  appointed  his 
three  children,  the  oomplainers  and  the  respon- 
dent, his  executors  in  his  deed,  which  is  dated  in 
1874,  and  yet  in  1879  wrote  this  letter  and  con- 
firmed it  in  1880.  It  might  very  well  be  said  that 
he,  who  knew  quite  well  what  were  the  general 
powers  of  executors,  and  what  were  the  rights  of 
each  of  his  children  as  executors  under  the  pro- 
visions of  his  testament,  must  have  intended  to 
make  some  change  when  he  left  a  letter  of  this 
kind  addressed  individually  to  his  son.  There  is, 
I  repeat,  a  good  deal  to  say  for  the  position  taken 
np  by  Mr  Mackenzie  upon  that  letter — that  it 
-was  direct  authority  to  him  to  manage  the  sale  of 
this  library,  and  that  the  sale  of  it  was  in  this 
way  taken  out  of  the  general  realisation  of  the 
estate,  which,  of  course,  was  to  be  carried  out 
by  the  executors.  And  upon  that  oonstrnctiou 
of  the  letter,  which  at  the  least  was  not  un- 
reasonable, Mr  Mackenzie  acted.  I  cannot  blame 
bim  for  the  attitude  he  assumed,  acting  upon  this 
-view  of  his  own  and  of  his  advisers.  At  the  same 
time,  being  of  opinion  that  it  is  not  sound,  I  can- 
not give  effect  to  it  to  the  extent  of  holding  that 
that  letter  authorised  him  to  proceed  with  the 
realisation  of  this  library  without  the  concurrence 
and  consent  of  his  co-executors. 

"But  then  that  is  not  the  whole  matter  in- 
-volved  here.  There  are  some  cases  where  a  per- 
son goes  beyond  his  authority,  and  does  it  in  good 
faith,  where  the  Court  wUl  not  interfere  with 
him  Here  Mr  Mackenzie  has  selected  a  perfectly 
competent  man  to  sell  the  library ;  and  that  man 
has  taken  great  trouble,  and  incurred  consider- 
able cost  In  the  execution  of  the  orders  entrusted 
to  him.  AVhy  should  those  orders  not  be  carried 
out?  Simply  because  these  ladies  say,  'We  won't 
have  it.  We  want  somebody  else  to  do  it. '  Is  that 
a  reasonable  position  in  the  circumstances  for 
them  to  take  ?  Are  they  to  gain  by  that  ?  Is  the 
execntry  to  gain  by  it?  Or  is  the  execntry  to 
lose  anything  by  leaving  matters  as  they  are  ?  1 
can  qtdte  understand  that,  if  matters  had  been 
entire,  and  the  complainers  had  come  to  the  Court 
to  ask  interdict  against  instructions  being  given 
by  one  executor  for  the  sale  of  the  exeoutry  estate 
withoat  the  consent  and  concurrence  of  the  other 
exeontors,  that  it  might  have  been  according  to 
their  strict  rights  that  they  should  get  what  they 
asked  ;  bat  I  am  very  decidedly  of  opinion  that 
there  is  no  reasonable  ground  stated,  or  existing, 
why  the  proceedings  taken  by  the  respondent  in 


perfectly  good  faith,  for  behoof  of  his  sisters  as 
well  as  of  himself,  should  now  be  stopped. 

"  On  that  ground,  that  there  is  no  necessity — 
no  relevant  or  reasonable  grounds  stated — why 
these  proceedings  should  be  stopped,  I  will  refuse 
this  note  ;  but  as  I  have  pronounced  this  judg- 
ment in  the  view  of  what  is  expedient,  and  not 
as  on  a  construction  between  the  parties  of  their 
strict  rights  hiric  inde,  I  will  not  allow  expenses 
to  either  side." 

The  complainers  reclaimed,  and  argued  that 
the  matter  was  one  of  strict  legal  right  Two 
executors  out  of  three  objected  to  the  proposed 
sale,  and  the  third  was  not  entitled  to  carry  it 
through  in  opposition  to  their  express  wishes. 

The  res]>ondent  replied— (1)  By  the  letter  of 
24th  April  1879,  which  was  confirmed  in  1880,  he 
had  sole  charge  of  the  sale  of  the  library.  (2)  But 
supposing  that  consbmction  of  the  letter  was  not 
correct,  the  respondent  had  taken  steps  in  good 
faith  to  realise  the  library ;  the  person  selected 
by  him  to  sell  the  library  was  quite  competent, 
and  considerable  cost  had  been  incurred  in  the 
execution  of  the  order  entrusted  to  him.  The 
execntry  estate  would  suffer  loss  if  he  was  not 
allowed  to  sell ;  at  any  rate,  the  complainers  had 
alleged  no  prejudice. 

Before  advising  the  case  the  Court  directed 
information  to  be  obtained  as  to  whether  Mr 
Chapman  could  undertake  to  prepare  a  catalogue 
in  due  time,  and  oondnct  the  sale  on  or  aMnt 
22d  March  and  twenty  following  days.  It  was 
stated  that  he  undertook  to  carry  out  the  sale  on 
or  about  the  date  mentioned,  and  to  issue  cata- 
logues one  month  before  the  commencement  of 
the  sale. 

At  advising — 

Lobs  FsisiDsiri — In  this  case  I  agree  with  the 
Lord  Ordinary  in  holding  that  the  letter  of  84th 
April  1879  did  not  give  the  respondent,  as  one  of 
the  three  executors  of  the  late  Mr  Mackenzie, 
the  exclusive  right  of  managing  and  disposing  of 
this  library,  and  that  being  so,  it  appears  to  me 
that  the  question  of  right  between  the  parties  is 
perfectly  clear. 

When  co-executors  differ  in  opinion,  then  the 
desire  and  opinion  of  the  majority  must  prevail. 
That  being  so,  it  is  clear  therefore  that  the  sisters 
in  the  present  case  were  entitled  to  be  consulted 
as  to  when  this  library  was  to  be  disposed  of,  and 
any  preference  whidi  they  might  have  to  one 
place  rather  than  another  fully  considered,  espe- 
cially when  the  place  they  desire  is  the  place 
favoured  by  the  father  in  the  letter  I  have  re- 
ferred to. 

The  only  qualification  which  I  desire  to  make 
to  this  general  statement  of  the  law  is,  that  if  it 
was  shown  that  a  majority  of  co-executors  were 
about  to  do  something  damaging  to  the  execntry, 
and  prejudicial  to  the  minority  and  to  the  genend 
body  of  beneficiaries,  then  no  doubt  the  Court 
would  interfere  and  protect  the  minority  against 
the  actings  of  the  majority. 

Nothing,  however,  of  that  kind  has  been 
shown  here,  and  in  the  existing  state  of  matters 
I  am  for  granting  the  interdict  craved. 

LoBD  Mthue  concurred. 

Lobs  Shams — I  agree  in  the  opinion  expressed 
by  your  Lordship.     I  think,  looking  both  to  the 
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oorrespondenoe  and  tbe  pleadings,  that  Mr  John 
Mackenzie's  actings  are  to  be  explained  by  the  cir- 
cnmstanee  that  all  along  he  haa  been  under  an  en- 
tire mistake  as  to  his  legal  rights  in  the  matter. 

He  seems  to  have  thought  that  the  letter  of 
24th  April  1879  conferred  on  him  the  absolute 
right  of  disposing  of  this  library.  I  agree  with 
yoar  Lordship  in  thinking  that  this  is  an  entirely 
mistaken  Tlev  of  this  letter.  It  really  amounted 
to  nothing  more  than  this,  a  suggestion  to  his  eze- 
ontora,  which  they  might  act  upon  or  not  as  they 
thought  best  for  tiie  benefit  of  Uie  ezeoutry  estate. 

That  being  so,  the  state  of  matters  here  is 
jnst  this — One  executor  and  a  beneficiary  desires 
to  realise  a  portion  of  the  trust-estate  in  one 
way,  while  bis  two  co-executors  propose  to 
refdise  it  in  another.  If  we  were  to  adhere  to 
thia  interlocutor  we  would  be  affirming  the 
proposition  that  an  executor  was  to  be  found 
entitled  so  to  act  merely  because  matters  are  not 
in  the  position  in  which  they  were  at  first. 

I  think  that  these  two  ladies  are  entitled  to 
hare  a  voice  in  deciding  how  thia  library  is  to 
be  disposed  of,  all  the  more  as  it  is  not  sug- 
gested that  what  they  are  proposing  will  in  any 
way  prejudice  the  ezeoutry  estate. 

LoBD  Adam — I  concur  in  the  oonstmotion  pro- 
posed by  your  Lordship  of  the  letter  of  the  de- 
ceased Mr  Mackenzie. 

I  do  not  think  that  under  it  the  respondent 
had  the  right  of  disposing  of  this  library  apart 
from  his  sisters.  They  have  fixed  upon  Mr 
Ohapman  as  the  proper  person  to  dispose  of  these 
books,  and  they  are  ooi^rmed  in  their  selection 
by  their  fftUier'e  letter.  Mr  John  Mackenzie,  on 
the  other  hand,  thinks  differently,  and  he  says 
that  after  taking  advice  he  has  decided  to  employ 
Mr  Dowell.  Now,  in  that  state  of  matters  I  do 
not  see  that  any  case  has  been  presented  for 
departing  from  the  rule  stated  by  your  Lordship, 
all  the  more  so  as  no  case  of  prejudice  to  the 
exeentiy  estate  has  been  establiriied. 

The  Coort  recalled  the  interlocutor  of  the  Lord 
Ordinary,  and  remitted  to  him  to  pass  the  note 
and  grant  interdict  as  craved. 

Ooonsel  for  Oomplainers  —  Asher  —  Low. 
Agent— John  T.  Mowbray,  W-S. 

Ooonsel  f orBespoudents — D.  -F.  Balf onr,  Q.O.  — 
Jameson.    Agents — Waddell  &  Maokinto^  W.B. 


Friday,  February  5, 

F I E  s  T    dTv  r  S  I  0  N. 

[Sheriff  of  Lanarkshlre> 
JOHN  *  JAUES  WHITE  V.   THE  STEAMSHIP 


Shipping  Imu —  Oharter  -  Par^— Demurrage— 
Speeifled  Nwnber  of  Lay-day*—  Quarantine— 
Yis  major 

It  is  an  implied  condition  of  the  running 
of  tbe  lay-days  under  a  charter-party  tbat 
the  ship  shall  not  only  be  at  the  place  of 
loading,  but  also  that  the  owner  shall  be  in 
a  position  to  place  her  at  the  disposal  of  tbe 
oniaterer  to  receive  cargo;  if,  therefore,  a 
ship  on  entering  at  the  port  of  loading  is  put 


into  quarantine,  this  is  a  trff  maior  whieh 
impedes  the  shipowner  in  fulfilling  hia  oon- 
traot,  and  the  lay-days  do  not  begin  to  nm. 

In  a  charter-party  by  which  the  shipowner 
was  to  load  a  cargo  of  "say  about  2800  tons," 
there  was  this  clause — "Cargo  to  be  supplied 
at  the  rate  of  not  less  than    140  tons  per 
running  day,  Sundays  excepted, "after  which 
demurrage  was  to  become  due  at  a  stipnlated 
rate,     "tiie  vessel  under  charter  waa  to  {««- 
oeed  from  Fort  Said  to  different  ports  on  the 
Turkish  coast  in  order  to  load  the  cargo.    At 
that  time  vessels  from  Egypt  were  subjected 
to  quarantine  in  all  Turldsh   ports.      The 
shipowner  and  charterer  were  ignorant  of 
this  fact  when  the  charter-party  was  entered 
into.     The  ship  sailed  to  the  first  of  her  porta 
of  loading  and  was  there  allowed  to  take  <m 
board  part  of  the  cargo  ;  she  then  went  om  to 
the  next  port,  distant  a  few  hours  sail,  bat 
was  prevented  from  loading  any  cargo  until 
she  had  nndergon  etwenty  days'  quarantine. 
The  loading  thus   occupied    eighteen  days 
more  than  the  stipulated  lay-days.      Held 
that  the  shipowner  could  not  maintain   an 
action  for  demurrage  against  the  chartem. 
Faterson  &  Company,   merchants,  Smyrna,  in 
November  1883  chartered  the  s.8.  "Winohestar" 
from  Blindell,  Dale,  &,  Company,  who  represented 
The  Steamship  "Winchester"  Company,  Limited. 
The  charter-party  was  oondnded  in  behalf  of 
owners  and   charterers  by  J.   i,  B.   Young  & 
Company,    Olasgow,    and    contained    the    fol- 
lowing provisions : — "  That  the  said  ship  being 
tight,  staonoh,  and  strong,  and  every  way  fitted  for 
tbe  voyage,  shall  (after  discharge  of  present  cargo, 
if  any),  with  all  convenient  speed  sail  and  proceed 
to  Ikirijik  and  Qvl^  of  Maori  ($ay  in  Qvlf^Maeri 
at  Maeri  A/or  Conjek),  or  so  near  thereunto  as  she 
can  safely  get,  and  there  load  from  the  said 
merchants,  or  their  agents,  a  full  and  complete 
cargo  of  ore,  lay  about  2800  torn,  .  .  .  and  being 
BO  loaded,  shall  therewith  proceed  to  Olaigoie,  and 
di*eharge  cargo,  ...  on  being  paid  freight  at 
and  after  the  rate  of  (12/)  ttMJM  ihHUngi  ttg.  per 
ton  of  20  ewti.  delivered.      (The  Act  of  God,  the 
Qaeen's    enemies,    restraints    of    princes    and 
rulers,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  navigation,  steam, 
boilers,  and  machinery,  of  whatever  nature  and 
kind  soever,   during    the  said   voyage,  always 
excepted.)  .  .  .  Cargo  to  be  tuppUed  at  the  rata 
of  not  leu  than  140  tone  per  running  day,  Sundayt 
excepted,  are  to  be  allowed  the  said  merebants 
(if  tiie  ship  is  not  sooner  despatched)  for  loading, 
and  to  be  discharged  on  berthing  a*  euttomary  as 
fail  a*  tteamer  can  delieer.'    And  ten  days  on 
demurrage,  over  and  above  the  said  lay-days,  at 
eightpMxoe  per  nett  register  ton  per  day.    .    .    . 
Tbe  cargo  is  to  be  brought  to  and  taken  from 
alongside  at  merchants'  risk  and  expense." 

The  "Winchester"  at  the  date  when  the 
charter-party  was  signed,  was  lying  at  Fort  Said. 
On  2l8t  August  1883  the  following  notice  bad 
appeared  in  the  London  Qaiette : — "  Vessels  frona 
l^^pt,  including  those  which  come  through  tbe 
Suez  Canal  or  from  Cyprus,  will,  if  they  have  bail 
suspicious  incidents  on  board  during  Oie  voyage, 
be  subjected  to  tvanty-five  days*  qnaiaittine  in 
Turkish  porta." 

*  See  this  sentence  explained  in^  in  Sheriff'-Sabsti- 
tute's  note. 
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nt«  "Winohestei"  proceeded  to  lUnjik,  a 
TnrkiBh  port  on  the  open  ooast,  where  there 
Iran  no  sanitary  anthorities,  and  was  allowed  to 
load  1200  tons  of  cargo,  but  on  arriving  at  Maori, 
the  next  port  of  loading,  she  waa  pat  into 
quarantine  for  twenty  days  by  the  Tnrkish 
aathorities.  The  facia  in  connection  with  the 
loading  at  Brinjik  and  the  detention  in 
quarantine  are  stated  in  the  opinions  of  the 
BheriifHBnbstitnte  and  Lord  Shand,  infra. 

The  ahipowaen,  in  conseqnenoe  of  the  yessel's 
detention  in  qnarantine,  made  a  claim  against 
the  charterers  for  £1152,  6s.  8d.,  being  ten  days' 
demnrrage  at  £47,  168.  8d.,  the  etipniated  rate, 
eight  days  OTer-demnrrage  at  £71,  16s.,  qnaran- 
tine docas,  and  other  expenses  inonrred  throngh 
the  quarantine. 

On  the  Teasel's  arrival  in  Olasgow,  J.  &.  3. 
White,  as  agents  and  attorneys  for  Faterson  &, 
Company,  took  delivery  of  the  cargo,  on  payment 
of  the  stipulated  freights,  and  they  consigned  in 
baok  the  above-mentioned  sum  of  £1162,  6s.  8d. 
to  await  the  decision  on  the  owners'  claim  above 
stated. 

This  was  a  multiplepoinding  in  tbe  Sheriff 
Court  at  Glasgow,  the  fund  in  medio  being  the 
sum  consigned,  and  tbe  claimants  being  tbe  Steam- 
ship "  Winchester"  Company  as  ownets,  and  3.  ft 
J.  White,  representing  Faterson  ft  Company,  as 
charterers  of  the  vessel  Messrs  Blindell,  Dale, 
ft  Ccnapany  having  entered  into  tiie  charter-party 
on  behalf  of  The  Steamship  "Winchester"  Com- 
pany, lodged  a  minnte  concurring  in  the  claim 
made  by  the  company. 

A  proof  was  taken.  The  facts  disclosed  are 
fully  stated  in  the  opinions  printed  below. 

On8thJnnel886theSheriff-Sub8titute(EB8Xixs 
Mtmuv)  pronounced  this  interlocutor: — "Finds 
(1)  that  Messrs  Faterson  ft  Company  of  Smyrna, 
now  represented  by  the  claimants  J.  ft  J. 
White,  chartered  from  the  claimants  BlindeU, 
Dale,  ft  Company,  representing  the  owners  of  the 
'Winchester'  Steamship  Company,  Limited,  that 
vessel,  then  at  Fort  Said,  for  a  voyage  to  certain 
ports  on  the  Tnrkish  coast,  to  load  there  a  cargo 
of  ore  for  Glasgow,  all  in  terms  of  the  contract 
of  charter-party  as  specified  in  the  note  annexed 
hereto  :  Finds  (2)  that  after  partially  loading  at 
one  of  the  ports,  and  proceeding  to  a  second  port, 
she  was  sent  by  the  Tnrkish  authorities  into 
quarantine,  owing  to  no  fault  of  either  party,  and 
Urns  detained  twenty  days :  Finds  (8)  that  the 
shipowners  now  plead  that  the  vessel  was  delayed 
eighteen  days  more  than  the  period  stipulated  for 
in  the  charter-party  through  causes  for  which  the 
charterers  are  responsible,  and  therefore  demand 
£1 153, 68.  8d.  for  demurrage,  over  demurrage,  and 
other  damages  :  Finds  (4)  that  tbe  charterers  have 
consigned  in  bank,  in  tbe  joint  names  of  the  nomi- 
nal raisers,  theabove  sum,  which  forms  tbe  fund  in 
medio  in  tiie  present  mnltipleponding :  Finds  on 
the  whole  case  and  in  law,  that  for  the  reasons 
assigned  in  the  annexed  note,  it  must  be  held 
that  tbe  claimants  Blindell,  Dale,  ft  Company 
ate  entitled  to  the  sum  of  ie944,  lis.  in  respect 
of  their  daim :  Therefore  finds  the  nominal 
raisers  liable  only  in  once  and  single  payment  of 
tbe  fnnd  in  medio  :  Banks  and  prefers  the  claim- 
ants Blindell,  Dale,  ft  Company  to  the  fnnd  in 
medio  to  the  extent  of  £944,  lis.,  and  the  claim- 
ants 3.  ft  3.  White  to  the  balance  of  the  said 
fnnd :  Decerns  sgalnst  ibenominal  raipers  in  f svour 


of  thesaid  claimants  Blindell,Dale,  ft  Company  for 
said  sum  of  £944,  lis.  out  of  the  fund  tn  medio,  and 
in  favour  of  the  claimants  J.  ft  J.  White  for  the 
balance  of  said  fond ;  and  on  the  nominal  raisers 
making  payment  of  the  contents  of  said  decree 
as  aforesaid,  exoners  and  discharges  them  from 
all  claims  under  the  action :  Finds  tbe  claimants 
J.  ft  3.  White  liable  to  the  claimants  Blindell, 
Dale,  ft  Company  in  two-thirds  of  their  expenses 
as  taxed,  fto. 

"Note. —  Under  the  charter-party  between 
Blindell,  Dale,  ft  Company  for  the  owners  of 
tbe  'Winchester,'  and  Faterson  ft  Company  of 
Smyrna,  now  represented  by  Messrs  J.  ft  3.  White, 
it  is  agreed  that  the  s.s.  'Winchester,'  now  at  Port 
Said,  riiould  '  proceed  to  Ikinjik  and  Gulf  of  Maori 
(say  in  Gulf  of  Maori  at  Maori  and/or  Conjek),  or 
as  near  thereunto  as  she  can  safely  get,  and  there 
load  from  the  said  merchants  or  ttieit  agents  a 
full  and  complete  cargo  of  ore,  say  about  2800 
tonb'  The  diarter-party  is  partly  in  print  and 
partly  in  writing.  A.  clause  in  writing, '  Cargo 
to  be  supplied  at  tbe  rate  of  not  less  than  140 
tons  per  running  day  (Sundays  excepted)'  is 
followed  by  the  words  in  print  'are  to  be  allowed 
the  said  merchants  (if  the  ship  is  not  sooner  de- 
spatched) for  loading.'  As  they  stand  these  words 
are  neither  grammar  nor  sense.  The  print  was 
clearly  intended  to  be  filled  in  with  a  specified 
number  of  days  for  loading.  This  has  not  been 
done,  and  a  provision  as  to  the  rate  of  supplying 
cargo  per  running  day  is  sabstitnted.  None  of 
this  printed  clause  can  be  read  with  the  writing 
except  the  dosing  words  'for  loading'  and  tbe 
rest  must  Just  be  held  as  pro  nontenpto.  If  it  can 
be  read  at  all,  it  can  only  be  taken  asimplying  that 
it  was  the  intention  of  parties  to  fix  a  time  for 
loading,  but  that  instead  of  doing  it  by  a  slump 
time,  they  preferred  to  do  it  by  a  rate.  Nor  is 
the  reason  far  to  seek.  The  vessel  was  to  be 
loaded  not  at  one  port  alone,  but  at  two  at  least, 
and  possibly  three.  In  these  circumstances  a 
slump  number  of  lay-days,  beginning  at  a  certain 
date  and  finishing  at  another,  would  be  inapplic- 
able, for  there  might  be  three  distinct  periods  of 
loading  separated  by  the  intervals  occupied  in 
sailing  from  the  one  place  to  another.  But  al- 
tbott^  no  slump  number  of  lay-days  is  given  the 
result  is  a  simple  matter  of  calculation.  Tbe 
time  taken  at  each  of  the  three  places  falls  to  be 
added  together,  and  it  has  then  to  be  seen  whether 
it  exceeds  80  days  plut  the  Sundays.  For  140 
tons  per  day  of  2800  tons  is  just  20  days.  Tbe 
diipowners  contend  that  the  20  days  should  count 
from  the  commencement  of  loading  at  the  first 
port  and  run  even  on  without  intermission.  Of 
course  the  reason  of  their  contention  is  to  enable 
them  to  argue  that  a  break  of  quarantine  at  the 
second  port  was  in  the  middle  of  a  fixed  period, 
which  would  certainly  make  the  case  mudi  more 
clear  in  their  favour.  But  the  Sheriff-Subetitnte 
cannot  adopt  this  contention,  and  must  bold  that 
the  time  spent  at  each  port  must  be  taken  sepa- 
rately. This  view  also  prevents  the  time  takta>g 
in  sailing  between  the  stipulated  ports  from  being 
counted  against  the  charterers,  which  however  is 
a  small  thing,  not  amounting  to  one  day  altogether, 
and  not  affecting  the  result.  The  charter-party 
specifies  '  ten  days  on  demurrage  over  and  above 
the  said  lay-days  at  8d.  per  nett  register  ton  per 
day.'    This  would  be  £47, 16s.  8d.  per  day. 

"Tbe  next  thing  to  be  remarked  is  that,  as 
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appears  firom  the  London  Oazette,  the  Board  of 
Trade  had,  on  Aaeust  20th  1883,  received  infor- 
mation that  vessels  from  Egypt  wonld,  if  they 
had  BOspiciotiB  incidents  on  board  during  the 
Toyage,  be  subjected  to  twenty-five  days'  qaaran- 
tine  in  Torkif^  ports ;  and  gave  notice  accord- 
ingly. Neither  of  the  parties  nor  their  joint- 
broker  seem  to  have  known  anything  of  this 
matter.  The  'Winchester'  came  from  Egypt, 
but  according  to  the  evidence  had  had  no  sus- 
picious incidents  on  board,  and  so  did  not  rightly 
fall  under  the  rule.  Such  being  the  bargain  of 
parties,  the  '  Winchester '  came  to  Ikinjikon  12th 
November  1883.  At  Ikinjik  there  are  only  a  few 
houses,  and  the  Turkish  officials  are  of  an  inferior 
description.  The  charterers  had  an  agent  and 
labourers  ready  with  ore,  and  the  Turkish  officials 
Ttmlritig  no  opposition,  1200  tons  ore  were  shipped 
ont  of  lighters.  From  thence  the  '  Winchester ' 
steamed  a  distance  of  four  hours  to  Maori,  taking 
with  her  the  agent  and  Turkish  officials  and  the 
lighters  in  tow  with  the  labourers.  Maori  is  a 
larger  place  with  higher  Turkish  officials.  These 
ordained  that  the  'Winchester'  before  loading 
must  go  and  lie  in  quarantine  at  a  place  called 
Marmoritza,  farther  along  the  coast.  She  had  to 
go  with  the  agent,  pilot,  and  officials  on  board, 
and  lie  at  Marmoritza  twenty  days  before  she  was 
allowed  to  return  and  complete  her  loading  at 
Maori  and  Gonjek.  She  seems  to  have  ti^en 
eighteen  days  altogether  in  loading,  over  and 
above  the  quarantine  delay.  In  these  circum- 
stances the  shipowners  claim  (1)  demurrage  as 
per  charter-party  for  ten  days  at  £47,  16s.  Sd. 
per  day,  amounting  to  £478,  Bs.  8d. ;  over  demur- 
rage for  the  next  succeeding  eight  days  at  £71, 
168.  per  day;  besides  quarantine  and  other  ex- 
penses— their  claim  being  in  all  £1152,  6s.  8d. 
The  charterers  have  lodged  this  sum  in  the  joint 
names  of  the  nominal  raisers  in  bank,  and  it 
forms  the  fnnd  in  medio  claimed  by  the  respec- 
tive parties. 

"There  is  really  no  disputed  question  of  facts ; 
the  only  question  is,  whether  in  law  the  loss 
oooasioned  by  the  quarantine  is  to  fall  on  the 
charterers  or  the  owners  ? 

"  In  the  first  place, it  falls  to  be  remarked  that 
there  is  no  faidt  attributable  to  either  party. 
Neither  knew  of  the  quarantine  rule ;  but  had 
they  known  of  it,  it  would  not  have  been  other- 
wise. For  on  the  evidence  it  must  be  held  that 
the  role  did  not  properly  apply  to  the  '  Win- 
chester,' and  that  the  enforcement  of  it  in  her 
ease  was  an  unjust  exercise  of  vii  major  on  the 
part  of  the  Turkish  authorities,  perhaps  with  an 
eye  to  backsheesh. 

"  A  thorough  review  of  the  authorities  leads  to 
the  conolnsion  that  where  in  a  charter-party 
there  is  a  fixed  number  of  days  for  loading,  there 
mast  be  held  to  be  an  implied  contract  by  the 
charterer  that  after  the  ship  has  actually  reached 
the  usual  place  of  loading  he  will  take  the  risk 
of  vicissitudes  that  may  occur  to  prevent  his 
releasing  her,  including  such  delays  as  quaran- 
tine. See  That  v.  Byert,  1876,  L.E.,  1  Q.B.D. 
244;  Lord  Blackburn  in  Hudson  v.  Ede,  1867, 
2  L.R.,  Q.B.  566;  Barker  v.  Hodgson,  1814, 
8  Maule  A  Selwyn,  270;  Ba»ey  v.  Evant, 
1816,  4  Oamp.  181 ;  Oibboni,  1  Bingham,  N.O, 
288,  or  1  Soott,  133  ;  Abbot,  246.  And  where, 
though  the  number  of  days  is  not  specified,  the 
rate  per  day  is  given,  and  the  number  of  days 


allowed  is  thus  just  a  matter  of  calculation,  as  in 
the  present  case,  the  same  rule  falls  to  be  applied. 
See  Tapseott,  8  L.K.,  C.P.,  46;  Holmany.  The 
Peruvian  Nitrate  Company,  8th  February  1878, 
5  B.  657.  The  words  '  running  days,'  moreover, 
which  are  used  in  the  present  case,  point  to  suoh 
an  obligation,  as  they  include  days  in  which, 
through  no  fault  of  either  party,  it  is  impossible 
to  work.  On  the  other  hand,  if  there  is  neither 
a  fixed  time  nor  a  fixed  rate  by  which  the  time 
can  be  fixed,  the  charterer  is  only  bound  to  load 
or  discharge  in  reasonable  time ;  there  being  no 
absolute  hard  and  fast  time  contract  on  his  part, 
he  is  not  responsible  in  the  case  of  a  su  major  or 
stormy  weather  interfering.  See  PofUeihteaile  y. 
Fredand,  1880,  6  App.  Oas.  699 ;  Ford  v.  Cotet- 
ieorth,  1868,  L.R.,  Q.B.,  iv.  127,  and  1870,  L. 
H.,  Q.B.,  V.  544.  In  the  case  of  Cunningham 
V.  JDunn,  1878,  L.B.,  O.P.,  iiL  443,  it  had  been 
agreed  by  the  charter-party  that  the  ship  after 
loading  dead  weight  (known  to  mean  military 
stores)  at  Malta  for  the  owners  was  to  proceed  to 
Spain  and  load  a  cargo  of  fruit.  The  charterer 
knew,  and  the  shipowner  did  not  know,  that  by 
the  law  of  Spain  a  vessel  containing  military  stores 
would  not  be  allowed  to  load  in  Spanish  porta. 
She  arrived  in  the  Spanish  port;  the  Spanish 
authorities  prohibited  the  loading,  and  the  vessel 
sailed  away.  The  charterer  sued  the  shipowner 
for  damages.  The  Court  assoilzied,  holding  that 
the  case  of  Ford  v.  CotetiDorth  ruled.  In  Maude 
and  Pollock,  i.  324,  this  case  is  quoted  as  laying 
down  that  where  the  act  to  be  doneis  such  that  both 
must  concur  in  doing  it  (the  reference  being  to 
loading),  and  an  unexpected  event  prevents  each 
doing  his  part,  neither  can  maintain  an  action 
against  the  other.  But  this  is  too  broadly  laid 
down.  In  the  case  of  Cunningham  there  was  no 
absolute  bargain  excluding  the  consideration  of 
reasonableness,  and  the  Court  went  on  the  further 
reasons  (1 )  that  there  was  no  warranty  by  the  ship- 
owners that  the  dead  freight  was  such  as  to  allow 
the  vessel  to  be  loaded  in  Spain  ;  (2)  that  if  the 
shipowners  were  bound  not  to  disable  themselves, 
they  did  not  know  that  they  would  disable  them- 
selves ;  and  (8)  that  the  charterers  had,  knowing 
the  Spanish  rule,  given  the  ship  license  to  sail 
with  military  stores  on  board.  The  case  of  Cunn- 
ingham cannot  therefore  be  taken  as  an  absolute 
authority  that  in  all  coses,  whether  there  is  a  fixed 
time  contract  or  not,  the  rule  as  quoted  from 
Maude  and  Pollock  must  apply.  In  Nelton  v. 
DaM,  1879, 12  L.B.,  O.D.  581,  and  1880-1,  6  App. 
Gas.  38,  the  vessel  was  bound  to  proceed  to  Lon- 
don S.C.  Docks,  or  as  near  thereto  as  she  might 
safely  get ;  the  cargo  to  be  delivered  as  fast  as 
the  steamer  could  deliver.  She  was  prevented 
from  entering  the  docks  owing  to  what  was  held 
to  be  a  cause  attributable  to  the  charterer,  or  if 
not  BO,  at  anyrate  a  permanent  obstacle,  but  lay 
as  near  as  she  could.  The  charterer  not  interfer- 
ing, the  ship  discharged  by  lighter  into  the  dock. 
The  Courts  held  the  charterer  liable  in  demur- 
rage. This  case  apparently  falls  more,  though 
not  entirely,  under  the  rule  laid  down  in  JPb«H«- 
thwaite,  the  question  of  the  permanency  of  the 
obstacle  being,  however,  the  main  ground  of 
judgment 

"Altogether,  applying  these  principles,  it  must 
be  held  in  the  present  case,  that  if  the  delay  took 
place  after  the  ship  had  reached  the  usual  place  for 
oading  at  one  or  other  of  the  specified  ports,  the 
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oharteren,  a8  the  charter-party  is  one  with  a  fixed 
rate  enabling  a  flzed  time  to  be  stated,  must  be 
held  liable  for  lose  occseioned  by  the  delay.  Kdw, 
the  evidence  shows  that  the  'Winchester'  had 
reached  her  place  of  loading  at  Maori.  The  time 
spent  in  qoarantine  most  therefore  be  included 
in  the  time  taken  in  loading  at  Maori.  The  char- 
terers mast  therefore  be  held  liable  for  the  eigh- 
teen days  taken  in  all  above  the  stipulated  days. 

"  As  to  the  amount  of  damage,  the  demurrage 
of  the  first  ten  days  is  regulated  by  the  contract. 
For  the  remaining  eight  days  the  Bheriff-Substi- 
tute  prefers  much  to  continue  the  contract  rate 
than  to  take  as  a  basis  the  rate  got  for  a  OoTem- 
ment  contract  this  year,  a  mu<Si  more  doubtful 
authority.  Theflfth  item  of  thescooimt — [a  charge 
for  extra  stores  consumed  in  quarantine] — seems 
to  fall  under  the  demurrage  charge ;  the  other 
items  seem  chargeable.  Tbere  therefore  falls  to 
be  deducted  £207, 15s.  8d.  from  the  shipowners' 
account,  leaving  a  balance  of  £944,  lis.  To  the 
former  sum  the  charterers,  and  to  the  latter  sum 
the  shipowners,  fall  to  be  preferred.  In  the  cir- 
cumstances the  shipowners  seem  entitled  to  two- 
thirds  expenses." 

3.  &  J.  White  appealed  to  the  Court  of  Seasion, 
and  argued — The  question  was,  which  of  the 
parties  had  been  impeded  in  fulfilling  his  part  of 
the  contract?  Here  it  was  the  shipowner,  be- 
cause he  did  not  place  the  ship  at  the  disposal  of 
the  charterer  at  Maori  until  after  the  expiry  of 
the  quarantine  days.  The  principle  of  dm  major 
was  applicable — P^>rdy.  OotestBorth,  1868,  L.K., 
4Q.B.  127,  off.  1870,  L.B.,  5  Q.B.  544;  Vun- 
jtingham  r.  Dunn,  1878,  L.B.  3  O.F.  443.  The 
owner  was  bound  to  bring  his  vessel  into  port  so 
that  the  cargo  might  be  loaded — TapKoU  v.  Bal- 
foar,  1872,  L-B.,  8  O.P.  46  ;  PotUeOiviaUe-t.  Free- 
land,  1880,  6  Ap.  Oa.  679,  1  BeU's  Com., 
7th  ed.,  622.  The  cases  cited  on  the  other  side 
were  not  applicable,  because  the  ship  bad  never 
come  to  port  Even  if  it  were  held  that  she  had 
come  to  port,  there  was  not  in  the  charter-party 
any  contract  to  keep  the  ship  merely  for  a  speci- 
fied time,  and  therefore  this  was  not  a  case  where 
the  charterer  had  undertaken  an  absolute  obliga- 
tion, and  was  liable  in  any  event  for  non-fulfil- 
ment. Even  if  the  charterer  was  liable  for  dam- 
age he  could  not  be  liable  for  the  expenses  inci- 
dent to  quarantine. 

Argued  for  the  respondents — The  charterer  was 
bound  by  the  charter-party  to  load  in  twenty 
days,  and  in  such  a  case  all  hazards  fell  oa  the 
charterer.  It  was  sought  to  take  the  case  out  of 
this  general  rule,  but  there  was  no  Bu£Bcient  rea- 
son for  doing  so.  The  owner  tendered  his  vessel 
at  Maori,  and  but  for  the  intervention  of  the 
Gk>vemmeiit  he  would  have  fulfilled  bis  part  of 
the  contract.  By  the  charter-party  the  owner 
was  to  bring  the  ship  to  Maori  "or  so 
near  thereunto  as  she  can  safely  get."  The 
argoment  in  law  might  be  taken  on  the  as- 
sumption that  neither  party  knew  that  the  ship 
wonld  have  to  undergo  quarantine.  It  was  main- 
tained, however,  that  there  was  but  one  presen- 
tation and  one  acceptance,  and  that  was  at  Ikin- 
jik,  and  that  the  vessel  was  never  thereafter  out 
out  of  the  charterer's  hands  until  she  was  loaded 
up.  That  was  the  way  in  which  the  parties  dealt 
with  the  matter,  because  the  charterer's  servants 
took  passage  for  themselves  and  towage  for  their 
lighters  from  Xkinjlk  to  Maori.    But  even  if  that 


view  was  not  correct,  it  waa  submitted  the  owner 
had  fulfilled  his  contract  by  bringing  his  vessel 
as  near  to  Macri  as  she  could  get.  If  that  were 
done,  and  yet  a  disability  arose  which  prevented 
the  cargo  from  being  put  on  board,  that  raised 
the  question  of  law,  who  was  to  be  made  respons- 
ible for  that  disability  ?  The  principle  was,  that 
as  the  charterer  told  the  vessel  where  to  go,  and 
presumably  knew  about  the  port,  then,  when  he 
undertook  to  load  in  twenty  days,  that  was  an  un- 
qualified obligation  on  his  part.  This  was  a 
purely  local  disability — a  "port  regulation;"  cf. 
Lord  Shand  in  Holman'i  case,  infra.  There  was 
no  disease  or  "  suspicious  incident "  on  board. 
If  this  was  a  vi*  major,  then  the  char- 
terer was  responsible  for  it.  The  expenses 
incident  to  the  quarantine  should  be  paid 
by  the  charterer,  because,  according  to  the 
argument  snbmitted^he  vessel  was  then  on  the 
charterer's  voyage— £u(2ion  v.  Bd«,  1867,  lj.B., 
2  Q.B.  566,  Blackburn,  J.,  578  ;  TMit  v.  Byeri, 
1876,  1  Q.B.D.  244 ;  Holiium  v.  Peruvian  Nitrate 
Company,  February  8,  1878,  5  K.  657 ;  Barkery. 
Eodgion,  1814,  8  Maule  &  Selwyn,  267  ;  Barrett 
V.  DuUon,  1816,  4  Campb.  338;  Beuey-r.  Evans, 
1815,  4  Campb.  181 ;  Ogden  v.  Graham,  1861, 
31  Ii.J.,  Q.B.  26;  Nidten  v.  Watt,  1884,  14 
Q.B.D.  676 ;  Maude  &  FoUock  (4th  ed.)  410. 

At  advising — 

LosD  Sridi) — This  case  presents  a  question  of 
importance  and  difficulty  for  decision.  The 
steamship  "  Wiaohester,"  the  property  of  the 
respondents  in  the  appeal,  was  detained  in  quar- 
antine for  a  period  of  twenty  days  when  in  the 
course  of  performing  her  voyage  under  the  char- 
ter-party entered  into  with  the  appellants  as 
agents  and  attorneys  for  Peterson  Jb  Company, 
merchants  in  Smyrna,  and  the  question  between 
the  parties  is — whether  the  shipowners  are  en- 
titled to  have  the  time  occupied  in  quarantine 
treated  as  lay-days  under  the  charter-party,  so  as 
to  give  them  a  claim  to  a  sum  which  they  estimate 
at  upwards  of  £1100fordemurrage,or  whetherthe 
shipowners  must  themselves  beu  the  loss  occa- 
sioned by  the  detention  of  the  ship  in  quarantine  ? 
It  is  remarkable  that — so  far  as  can  be  discovered 
— in  no  previous  case  either  in  England  or  in  Soot- 
land  has  the  question  now  raised  occurred  for 
decision. 

By  the  charter-party,  which  was  dated  7th 
November  1883,  and  signed  by  J.  t  E.  Young  4 
Company,  acting  as  agents  both  for  the  shipowners 
and  the  charterers,  it  was  agreed  that  the  steam- 
ship "Winchester,"  then  at  Fort  Said,  should 
("after  discharge  of  present  cargo,  if  any]  with  all 
convenient  speed  saU  and  proceed  to  Ikiujik  and 
Gulf  of  Macri(8ay  inOulf  of  Macri  at  Macri  and/or 
Oonjek),  or  so  near  thereunto  as  she  can  safely  get, 
and  there  load  from  the  said  merchants  or  their 
agents  a  full  and  complete  cargo  of  ore,  say 
about  2800  tons  .  .  .  and  being  so  loaded, 
shall  therewith  proceed  to  Olasgow  and  discharge 
cargo,"  on  payment  of  freight  at  the  rate  therein 
stipulated ;  and  the  clause  of  importance  in  the 
determination  of  the  question  in  dispute  is  in 
these  terms — "  Cargo  to  be  supplied  at  the  rate 
of  not  less  than  140  tons  per  running  day,  Sun- 
days excepted  .  .  .  and  ten  days  demurrage 
over  and  above  the  said  lay-days  at  eightpenoe 
per  nett  registered  ton  per  day,  to  be  paid  day  by 
day  as  the  same  shall  become  due. " 

After  the  words  above  quoted  "Sundays  ex- 
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oepted"  the  ohaTtei-^wrty  oontaina  the  printed 
vorclg  "  are  to  be  fdlowed  the  said  merohants  (if 
the  ship  is  not  sooner  despatohed)  for  loading." 
These  words,  as  is  observed  by  the  SberifF-Sabsti- 
tnte,  are  part  of  the  printed  form  of  charter-party, 
and  it  is  obyions  that  tbey  are  superseded  by  the 
sentence  in  manuscript  which  precedes  them, 
ending  with  the  words  "  Sundays  excepted,"  and 
they  may  therefore,  be  held  as  deleted,  and  as 
forming  no  part  of  the  contract  between  the  par- 
ties. They  conld  only  have  a  meaning  if  a  speci- 
fied number  of  days  had  been  inserted  in  mann- 
■oript  in  the  charter-party  in  place  of  the  words 
"cargo  to  be  supplied  at  the  rate  of  not  leas 
than  140  tons  per  running  day,  Sundays  ex- 
cepted." 

The  Sherifl-Snbstitute  is,  I  think,  dearly  right  in 
holding  that  it  appears  from  the  evidence  that 
neither  Messrs  3.  &  R.  Toung  ic  Company,  the 
agents  for  both  parties,  nor  the  shipowners,  nor 
the  charterers,  were  aware  in  entering  into  t^e 
charter-party  that  the  vessel  on  presenting  her- 
self at  any  of  the  ports  or  places  of  loading  stipu- 
lated was  liable  to  be  placed  in  quarantine  before 
being  allowed  to  receive  cargo  becanse  of  her 
coming  from  a  Egyptian  port.  I  observe  that 
in  the  eommnnications  which  preceded  the  char- 
ter, Messrs  Blindell,  Dale,  t  Company,  the  man- 
aging directors  of  Oie  Shipowners  Company,  in 
their  letter  of  let  November  1888  to  J.  Sc  "R. 
Young  &  Company,  put  the  question, "Would  there 
be  any  quarantine  for  arrival  from  Port  Said  at 
IkinjUc  ?"  and  showing  at  least  an  apprehension 
or  suspicion  that  the  vessel  might  be  detained, 
bat  no  notice  seems  to  have  been  taken  of  this 
inquiry,  and,  as  I  have  said,  on  the  evidenee  I 
think  it  must  be  taken  that  the  charter-party  was 
entered  into  in  ignorance  on  that  subject  on  the 
part  of  all  the  pwties  to  the  contract. 

The  SherifF-Snbstitute  has  expressed  the  opi- 
nion that  although  the  vessel  sailed  from  Port 
Said,  an  Egyxrtian  port,  she  was  not  liable  under 
the  regulations  of  Turkish  authorities  then  in 
force  to  be  placed  in  quarantine,  as  in  point  of 
fact  she  was,  for  he  observes  that  the  enforce- 
ment of  quarantine  "  in  her  case  was  an  unjust 
exercise  of  vi*  mt^or  on  the  part  of  the  Turkish 
authorities,  perhaps  with  an  eye  to  backsheesh. " 
It  probably  makes  no  difference  in  the  ultimate 
decision  of  the  case  whether  this  view  be  correct, 
or  whether  the  order  to  which  the  captain  was 
obliged  to  give  obedience  when  on  the  Turkish 
coast  was  in  accordance  with  regulations  then  in 
force,  but,  for  the  reasons  which  I  shall  immedi- 
ately state,  I  think  the  evidence  shows  that  ac- 
cording to  the  regulations  then  in  force,  a  vessel 
leaving  Port  Said,  or  any  other  Egyptian  port,  to 
be  loaded  at  the  ports  in  question  within  the  dis- 
trict of  Bhodes  on  the  Turkish  coast  would  only 
be  permitted  to  take  cargo  on  board  after  under- 
going quarantine  for  twenty  days,  and  that  it  was 
in  consequence  of  the  enforcement  of  that  regu- 
lation that  the  ship  was  in  point  of  fact  detaiued. 

It  appears  that  the  vessel  proceeded  in  the 
llrat  instance  in  accordance  with  the  charterera* 
direction  to  Ikinjik,  a  place  situated  in  an  open 
bay  on  the  Turkish  coast  in  the  district  of 
Bhodes,  where  there  was  no  village,  but  only  two 
huts,  and  where  there  was  no  sanitary  officer  of 
the  Turkish  Government.  The  charterers'  clerk 
met  the  Tesael  there,  and  the  captain  apparently 
believing,  as  the  result  of  a  conversation  with  n 


custom-house  officer,  that  he  had  got  pratique, 
and  was  entitled  to  take  cargo  on  board,  shipped 
nearly  one-half  of  the  homeward  cargo,  viz., 
1200  tons  of  ore,  which  was  lying  on  Oxe  shore 
ready  to  be  put  on  board,  and  which  was  pnt  on 
board  by  means  of  lighters  and  the  labour  of 
stevedores.  By  desire  of  the  clerk  or  agent  of 
the  charterers  the  captain  then  proceeded  to 
Hacri,  distant  about  40  miles  from  Ikinjik,  where 
he  arrived  after  about  six  hours'  sailing — having 
in  tow  the  lighters  by  means  of  which  the  chart- 
erers intended  to  load  the  remainder  of  the  cargo, 
partly  at  Macri  on  one  side  of  the  gulf  of  that 
name,  and  partly  at  Conjek  on  the  other  aide  of 
the  Gulf  of  Maori,  being  the  poris  or  places  of 
loading  mentioned  in  the  charter-party.  On  ar- 
rival at  Macri  the  vessel  encountered  tiie  officials 
of  the  Turkish  Government  charged  with  the 
duty  of  enforcing  the  sanitary  regulations  then 
in  force,  and  the  captain  was  then  informed  that 
the  vessel  must  go  into  quarantine  before  she 
could  be  allowed  to  take  any  further  cargo  on 
board.  A  question  seems  to  have  occurred  as  to 
what  particular  course  should  be  followed,  from 
the  circumstances  that  already  there  had  been 
communication  with  the  Turkish  coast  in  the 
partial  loading  of  the  vessel  at  Ikinjik,  and  the 
officials  communicated  with  persona  in  authority 
at  Bhodes.  The  result  was  the  appearance  next 
morning  of  a  Turkish  gunboat  at  Maori,  and  the 
vessel  waa  required  to  go  into  quarantine  at 
Marmoritza,  which  was  some  hours'  sail  distant 
from  Macri.  The  vessel  was  there  detained  in 
quarantine  for  20  days,  having  in  the  meantime 
on  sailing  from  Macri  taken  the  lighters  and 
stevedores  on  board  to  Bhodes,  where  they  vete 
left. 

I  think  it  is  proved  that  in  ordering  the  veaael 
into  quarantine  for  this  time  the  TurUah  authori- 
ties were  acting  under  a  regulation  then  existing 
that  all  vessels  coming  from  Egyptian  ports  were 
required  to  perform  21  days'  quarantine.  This 
is  expressly  sworn  to  by  the  witness  Bassim 
EfFendi,  director  of  quarantine  at  Macri.  His 
evidence  is  corroborated  by  Alcadef,  one  of  the 
stevedores,  who  seems  to  have  been  quite  aware 
of  the  regulation  and  to  have  seen  it  enforced  in 
other  cases,  and  by  the  terms  of  the  order  writ- 
ten on  the  bill  of  health  of  the  vessel,  having 
appended  the  visa  of  the  British  Consul  at  Port 
Said,  and  the  visas  also  from  the  Lazaietta  at 
Marmorice,  and  the  subsequent  visa  of  the  con- 
sular agent  at  Macri.  The  order  to  which  I  refer 
is  dated  8th  November  1888,  and  signed  by  one 
of  the  Turkish  officials,  and  bears,  that  as  the 
steamship  "Winchester"  had  arrived  from  a  sus- 
pected province  the  captain  was  required  to  pro- 
ceed to  Marmorice,  there  to  undergo  the  regular 
quarantine  applicable  in  the  case  of  vessels 
coming  from  ports  in  Egypt.  This  view  is  fur- 
ther confirmed  by  the  correspondence  which  took 
place  between  the  managing  directors  of  the 
Shipowners  Company  and  Messrs  J.  &  B.  Young 
A  Company,  dated  28d  and  24th  Novrmber  1883, 
while  the  vessel  was  being  detained,  from  which 
it  appears,  from  inquiries  then  made,  it  had 
been  definitely  ascertained  that  all  vessels  from 
Egypt  to  Turkish  ports  were  subject  to  20  days' 
quarantine. 

Taking  the  case,  then,  on  the  facts  that  the 
vessel  having  come  from  an  Egyptian  port  '«m 
liable  to  quarantine  on  presenting  herself  at  a 
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Toikish  port  far  lo«diiig,  and  that  she  was  de> 
tained  aooordingly,  the  question  to  b«  deeided  is 
whether  the  loaa  thereby  oaosed  shoxdd,  under 
the  charter-party,  fall  on  the  shipowner  or  on 
the  charterer.  In  considering  that  qnestion  it 
seems  to  me  to  be  qnite  immaterial  that  the  ves- 
sel had  been  allowed  at  Ikinjik  to  take  i»rt  of 
her  cargo  on  board.  This  ciromnstance  is  ob- 
Tioosly  to  be  aoooanted  for  simply  beoanae 
there  were  no  Torkish  sanitary  officials  on 
the  spot  If  there  had  been,  the  Tesael  wonld 
not  iuTe  been  allowed  to  load  any  part  of  the 
cargo  there  nntil  after  performing  quarantine. 
Accordingly  on  proceeding  to  her  next  port,  Tia., 
Maori,  the  regulation  was  enforced.  It  seems  to 
be  qnite  immaterial  whether  the  quarantine  was 
enf  oreed  at  the  one  port  or  at  the  other. 

The  Sheriff-Substitute  has  held  in  a  careful 
judgment,  and  after  a  consideration  of  all  the 
leading  authorities  which  have  a  bearing  on  the 
question,  that  the  lay-days  under  the  charter- 
party  coiimenced  on  the  arriral  of  the  Tcssel  at 
Ikinjik,  and  again  that  lay-days  began  to  run  as 
soon  as  the  Tessel  arriTed  at  the  intended  place 
of  loading  at  Maori ;  so  that  in  performing 
quarantine  the  vessel  was  on  the  charterers'  time, 
and  her  lay-days  consequently  expired  before 
she  was  allowed  to  take  on  board  cargo  at  Maori 
and  Oonjek.  The  question  is  undoubtedly  one 
of  considerable  difficulty  on  the  authorities,  and 
the  reasoning  of  the  Sheriff-Substitute  on  the 
oases  which  have  hitherto  occurred  hss  been 
clearly  and  forcibly  stated.  But  having  fully 
considered  his  Lordship's  views  and  the  authori- 
ties, I  have  come  to  the  conclusion  that  in  ac- 
cordance with  sound  principle  the  shipowners 
are  not  entitled  in  the  circumstances  to  charge 
the  loss  arising  from  the  ship's  detention  in  quar- 
antine against  the  charterers,  but  must  them- 
selves bear  the  loss  which  has  thus  arisen. 

The  argument  for  the  shipowners  rests  entirely 
on  that  clause  of  the  charter-party  which  lays  on 
the  ohartereis  the  obligation  to  supply  the  cargo 
at  the  rate  of  not  less  than  140  tons  per  running 
day.  If  the  obligation  had  been  to  load  with  all 
dispatch,  or  to  load  in  the  usual  and  customary 
manner,  or,  in  a  reasonable  time,  it  must  be 
oonoeded  that  the  shipowner  must  himself  bear 
the  loss  arising  from  the  enforcement  of  quaran- 
tine. This  is  plainly  the  result  of  the  leading 
authorities  applicable  to  charter-parties  so  ex- 
pressed. It  is  sufficient  to  refer  to  the  oases 
otFvrdr.  GcHetwrrlh,  L.R.,  4  Q.B.  127,  L.B.,  5 
Q.B.  644,  and  PottUthtnaite  v.  FreeUmd,  6  App. 
Oases,  699,  cited  in  the  argument  and  by  the 
SberUf-Sttbstitute. 

But  it  is  said  the  present  case  belongs  to 
another  category,  being  one  of  the  class  in 
wfaioh  the  shipowner  has  protected  himself 
against  all  delays  at  the  place  or  places  of  loading 
by  stipulating  that  the  loading  shall  be  completed 
WitUn  a  specified  number  of  lay-days  after  the 
arrival  of  the  vessel  at  the  place  of  loading,  on 
the  expiry  of  which  the  vessel  will  necessarily  be 
on  demurrage,  and  that  where  the  charter-party 
contain  such  a  stipulation,  as  in  this  case,  deten- 
tion from  every  possible  cause,  including  quaran- 
tine, must  be  reckoned  in  the  lay-days.  For  the 
oharterets  it  was  maintained  that  this  is  not  a 
ease  in  which  there  is  an  obligation  to  oomplete 
the  leading  within  a  specific  number  of  days,  but 
the  arfjrnment  to  this  effect  in  my  opinion  fails. 


It  is  true  the  obligation  is  not  in  terms  to 
oomplete  the  loading  in  30  running  days,  bat 
in  effect  it  is  so,  for  an  obligation  to  load  a  full 
cargo,  say  about  2800  tons,  and  to  do  so  at  the 
rate  of  not  leas  than  140  tons  per  running  day, 
is  an  obligation  to  complete  loading  in  20  days 
counting  as  at  each  port  from  the  time  when  the 
ship  hss  arrived  and  is  ready  and  in  a  position 
to  receive  cargo.  The  case  of  Solman  v.  Th^ 
P»rwrian  NUiraU  Company,  6  it.  667,  in  this 
Oourt,  and  the  authorities  in  England  there  cited 
seem  to  fxA  this  point  beyond  dispute. 

The  important  question  still  remains,  however. 
When  do  the  lay-days  begin  to  mn  7  Is  it  enough 
that  the  vessel  shall  sail  to  the  appointed  place 
of  loading  even  where,  as  in  this  case,  she  is 
disqualified  from  receiving  cargo — where  pra- 
tique cannot  be  obtained  by  the  captain — and 
where  indeed  she  is  ordered  to  leave  the  port  or 
place  of  intended  loading,  and  go  into  quarantine 
at  another  place  more  or  less  cUstant  It  humbly 
appears  to  me  that  the  weight  of  sound  reasoning 
is  against  that  view,  and  that  until  the  vessel  is 
not  only  at  the  place  of  loading,  but  the  captain 
or  owners  are  in  a  position  to  place  her  at  the 
disposal  of  the  chuterers  ss  open  to  receive 
cargo,  she  cannot  be  regarded  as  an  arrived  ship 
within  the  meaning  of  the  contract,  and  conse- 
quently that  Mitil  she  can  be  so  presented  the 
lay-days  cannot  commence  to  run  against  the 
charterer,  even  where  he  has  undertaken  to 
complete  the  loading  within  a  specfied  time.  In 
short,  I  think  that  even  with  such  an  undertaking 
it  is  an  implied  condition  of  the  commencement 
of  the  running  of  lay-days  that  the  ship  shall 
not  only  be  at  the  place  of  loading,  but  that  the 
owner  shall  be  able  to  place  her  at  the  disposal 
sf  the  charterers  to  receive  cargo,  and  shall  not 
merely  present  the  ship  subject  to  such  a  dis- 
qualification that  she  will  not  be  allowed  by  the 
authorities  of  the  port  or  country  to  take  in 
cargo.  Probably  the  most  forcible  illustration 
of  the  view  now  stated  which  can  be  put  is  to 
take  the  case  of  a  vessel  leaving  a  port  or  district 
not  in  any  way  suspected,  but  on  board  of  which 
one  or  two  cases  of  cholera  have  appeared  on  the 
voyage,  and  shortly  before  the  vessel  approaches 
the  port  of  loading  or  discharge  at  which  the 
charterer  has  bound  himself  to  complete  the 
loading  or  discharge  within  a  specified  time. 
In  this  country,  in  such  a  case,  and  indeed  even 
where  choleraic  diarrhoea  has  appeared  on  board 
ship,  the  captain  is  bound  by  Uie  regulations  in 
force  at  once  to  report  the  occurrence,  and  the 
ship  may  be  ordered  into  quarantine,  and  with 
other  nations  it  is  notorious  that  quarantine 
regulations  are  even  more  severe  and  more 
strictly  enforced.  It  could  not,  I  think,  be 
possibly  maintained  with  success  that  in  such  a 
case,  even  if  the  vessel  had  got  to  the  place  of 
loading  or  discharge,  that  her  lay-days  would 
commence  to  run  because  she  had  so  arrived. 
The  vessel  would  be  an  arrived  ship  in  name 
only,  but  not  in  reality,  so  far  as  regarded  the 
charterer,  whose  duty  and  obligation — ^Uie  unload- 
ing or  loading — should  begin  on  arrival.  The 
charterer  might  be  quite  ready  to  unload  or 
ready  with  a  cargo  waitiag  on  them  to  load  the 
vessel,  but  the  disqualification  of  the  diip  would 
prevent  this,  and  indeed  wonld  lead  to  the  ship 
being  at  once  sent  away  from  the  place  of  load- 
ing or  discharge.     She  would  thus  never  be  at 
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the  diBposal  of  the  charterer  so  as  to  enable  him 
to  fulfil  his  obligation.  The  principle  and  the 
mle  must  be  the  same  in  the  case  ol  sospioioag 
incidents  oooorring  on  board  during  the  voyage, 
to  nse  the  language  of  the  Board  of  Trade  notice 
of  20th  August  1883,  although  falling  a  long  way 
short  of  a  case  or  cases  of  cholera.  I  am  unable 
to  distinguish  the  present  case  from  the  cases 
now  suggested  by  way  of  iUnstration.  The  rega- 
lation  of  the  Turkish  authorities  attached  a  dis- 
qaalification  to  all  ships  coming  from  Fort  Said, 
or  other  Egyptian  ports,  at  least  to  the  ooast 
within  the  Bhodes  district,  and  so  the  vessel  could 
not  possibly  be  placed  at  the  disposal  of  the 
charterer  tUl  this  disqualification  had  been  re- 
moved by  21  days'  quarantine  at  Marmoritza. 
It  cannot  make  any  real  difference  that  the  vessel 
was  in  fact  allowed  to  sail  up  to  the  intended 
place  of  loading,  for  she  was  immediately  ordered 
to  leave  liacri,  and  would  have  been  in  like 
manner  required  to  leave  Ikinjik  had  the  sanitary 
authorities  known  she  was  there.  In  the  arrange- 
ments to  secure  observance  of  quarantine  the 
authorities  might  have  had  steamers  sailing  along 
t])e  ooast  to  prevent  vessels  coming  from  Egyptian 
ports  even  going  to  any  place  of  loading  or  near 
it.  Had  the  "Winchester"  in  this  way  been 
intercepted  she  couldnot  have  ever  reached  Ikinjik 
or,  Maori  till  after  she  had  performed  quarantine. 
In  that  case  her  lay-days  could  not  have  begun 
to  run  till  she  arrived  at  her  ports  of  loading 
respectively,  and  it  can,  I  think,  make  no  differ- 
ence that  she  did  reach  Maori  to  the  effect  of  re- 
porting herself,  the  result  being  that  she  was 
immediately  ordered  to  leave  as  a  suspect  ship. 
I  have  already  said  that  according  to  the  evi- 
dence neither  of  the  parties  to  the  contract  was 
aware  of  the  existing  Turkish  quarantine  regula- 
tions, though  at  leaving  Fort  Said  the  captain 
bad  reason  to  expect  that  his  ship  must  undergo  a 
quarantine  of  ten  days ;  but  I  may  observe  that 
knowledge  on  that  subject  of  either  or  both  of 
the  parties  would  not  in  my  opinion  affect  the 
result,  for  after  all  that  question  is  one  of  the 
construction  and  effect  of  the  provisions  of  a 
written  instrument,  viz.,  the  charter-party. 

Against  the  view  now  stated  the  counsel  for  the 
respondents,  the  owners  of  the  ship,  have  ap- 
pealed to  a  number  of  authorities  which  it  is  said 
have  settled  that  where  a  specified  number  of  lay- 
days for  loading  or  unloading  is  stipulated  the 
rule  is  absolute  Uiat  the  lay-days  commence  from 
the  time  when  the  vessel  reaches  the  place  of 
loading  or  discharge.  X  cannot  regard  these 
cases  as  fixing  an  absolute  mle  which  applies  to 
the  present  case.  If  they  were  to  be  so  read  it 
seems  to  me  that  the  resiUt  would  be  inequitable 
and  unjust  in  some  of  the  cases  I  have  already 
suggested,  and  the  rule  would  not  apply  where 
measures  were  successfully  taken  to  intercept 
suspected  vessels  at  the  month  of  a  harbour,  un- 
less indeed  such  vessels  escaped  notice  from  want 
of  vigilance,  and  so  managed  to  reach  the  port  of 
landing,  which  would  be  a  most  unsatisfactory 
reason  for  drawing  any  distinction  in  the  appli- 
cation of  the  rule.  The  cases  to  which  I  refer 
are  chiefly  Holman's  cage,  already  mentioned, 
and  the  English  oases  of  Thiis  and  Others  v. 
Bpers,  Ii.B.  1  Q.B.D.  244,  and  other  oases  cited 
in  that  judgment ;  and  the  dicta  in  the  case  of 
Pi^tlethwaite,  in  which  Lord  Blackburn  quotes 
with  approval  a  statement  of  the  general  rule  by 


Lord  Tenterden,  LR.,  6  Ap.  Cas.  618.  It  can- 
not be  disputed  that  in  all  of  these  oases  the  dis- 
tinction is  clearly  drawn  between  the  case  of  a 
charter-party,  In  which  the  loading  or  xmloading 
is  undertaken  to  be  done  within  a  specified  time 
and  those  in  which  the  stipulation  is  only  within  a 
reasonable  time  or  with  despatch ;  and  it  is  laid 
down  in  broad  terms,  in  my  own  opinion,  in  the 
case  of  Boiman  and  in  the  other  cases,  that  the 
charterer  by  agreement  takes  the  ride  of  bad 
weather  and  all  other  ordinary  contingencies— it 
may  even  be  said  extraordinary  contingencies — 
which  prevent  him  from  supplying  the  cargo,  or 
taking  it  by  lighters  or  otherwise  from  the  shore 
to  the  ship's  side.  But  these  dieta  must  be  read 
with  reference  to  the  circumstances  of  the  cases 
in  which  the  disability  to  furnish  cargo  affected 
the  shipowner  only,  or  arose  merely  from  stress 
of  weather.  None  of  these  was  a  ease  of  quaran- 
tine. In  none  of  them  was  the  vessel  disqualified 
to  receive  cargo  when  she  arrived  at  the  place  of 
discharge  or  loading.  In  all  of  them  she  was  in 
the  fullest  sense  an  arrived  ship.  In  all  of  them 
the  ship  was  available  to  the  charterer,  and  was 
at  his  disposal  for  discharge  or  loading.  The 
condition-precedent  which  was  not  fulfilled  in 
this  case  was  fulfilled  in  all  of  these  oases,  and 
so  the  laying-days  commenced  to  run.  That  in 
my  opinion  makes  the  vital  difference  between 
the  cases  referred  to  and  the  present. 

In  conclusion,  I  may  say  that  perhaps  the  main 
difSculty  I  have  felt  in  reaching  the  result  to 
which  I  have  come  without  much  hesitation  in 
the  present  case  has  arisen  from  the  fact  that  th« 
noble  and  learned  Lord  Blackburn  has  in  the 
case  of  Hudton  v.  Ede,  L.B.  2  Q.B.  S78,  and 
in  the  case  of  PoiUethtoatie,  5  Ap.  Cas.  619,  re- 
ferred to  quarantine  in  such  terms  as  to  support 
the  argument  that  his  Lordship  regarded  deten- 
tion from  that  cause  as  similar  to  detention 
oansed  by  ice  or  other  natural  or  ordinary  im- 

Ejdiments.  But  in  the  former  of  these  cases  his 
ordsbip,  in  referring  to  quarantine,  regarded  it 
only  from  the  point  of  view  that  this  might  pre- 
vent the  charterer  having  his  cargo  forward  or 
bringing  it  alongside  the  ship,  and  does  not  seem 
to  have  had  the  case  of  the  ship  herself  being 
disqtialified  to  receive  cargo  in  view,  while  the 
latter  merely  contains  a  reference  to  a  practice 
which  has  been  sometimes  followed  of  providing 
that  strikes,  quarantine,  or  other  impediments 
shall  excuse  the  merchant.  His  Lordship  has 
not  said  that  in  the  case  of  quarantine,  where  the 
ship  is  directly  affected,  such  a  provision  is 
necessary  for  the  charterer's  protection.  I  be- 
lieve that  quarantine  had  sometimes  been  also  in- 
cluded witii  perils  of  the  sea  and  other  risks 
excusing  the  shipowners,  but  little  if  anything  of 
any  weight  can  be  inferred  from  this.  The  pre- 
sent question  has  been  argued  with  speciail 
reference  to  the  peculiarity  of  quarantine  as 
attaching  a  disability  to  the  ship,  and  none  of 
the  cases  or  dieta  referred  to  in  any  way  deal 
with  that  point. 

On  the  whole,  I  am  of  opinion  that  the  judg- 
ment of  the  Sheriff-Substitute  ought  to  be  recalled, 
and  decree  should  be  granted  in  favour  of  the 
appellants  for  payment  of  the  money  consigned 
by  them  to  meet  the  shipowners'  oUims  for 
demurrage. 
I  have  only  to  add,  that  in  coming  to  this  eoa- 
'   elusion  I  give  no  opinion  favourable  to  the  view 
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of  the  appellants,  first  stated  in  the  oorrespond- 
enoe  and  again  renewed  on  record,  that  they 
have  a  claim  of  damages  against  the  respondents 
on  aoooont  of  their  f  ailnre  to  load  the  cargo  on 
arrival  at  the  Gxdf  of  Maori.  That  failure  arose 
from  a  vis  major,  and  haying  regard  to  the  obli- 
gations of  the  shipowners  in  the  charter-party, 
I  can  see  no  groand  for  any  snoh  daim. 

LoBD  Mnm — I  have  come  to  the  same  condn- 
sion.  Under  this  charter-party  the  shipowners 
nndertook  to  have  their  diip  ready  at  seyeral 
ports  in  or  near  the  Golf  of  Maori,  to  load  a 
cargo  of  2800  tons  of  ore,  at  the  rate  of  140  tons 
per  ronning  day  ;  and  the  vessel  duly  arrived  at 
the  first  of  these  porta  and  took  in  the  cargo  to 
be  shipped  there.  On  that  being  done  she  pro- 
ceeded to  the  next  port  in  order,  but  on 
arrival  there  she  was  subjected  to  qnarantine,  as 
explained  by  Lord  Shand,  and  so  prevented  for 
twenty  days  from  taking  in  cargo  at  the  second 
port  at  which  her  owners  had  undertaken  to 
present  her,  and  the  question  for  decision  is, 
whether  in  such  circumstances  the  owners  are 
entitled  to  recover  from  the  charterers  the  loss 
they  have  sustained  owing  to  this  delay?  I  am 
of  opinion  that  they  are  not. 

Under  a  charter-party  of  this  description  the 
shipowners  were,  I  conceive,  bound  to  have  their 
-vessel  at  the  stipulated  port  or  ports  in  their 
order,  ready  and  available  for  the  use  of  the 
charterers.  Now,  this  vessel  when  she  arrived  in 
Turkish  waters,  was  subject  to  quarantine,  as 
she  had  come  from  a  suspected  port,  and  had  this 
qnarantine  been  enforced  at  Ikinjik,  as  it  would 
bava  been  had  the  officials  there  been  aware  that 
all  vessels  coming  from  Egypt  were  subject  to 
quarantine,  it  appears  to  me  to  be  clear,  upon 
the  grounds  fully  explained  by  Lord  Shand,  that 
the  owners  could  not  have  recovered  against  the 
oharterers.  Because  the  vessel,  coming  as  she 
did  from  a  suspected  port,  was  disqualified,  and  so 
not  available  for  taking  in  the  cargo  which  the 
charterers  had  ready  for  her,  and  that  being  so, 
I  do  not  gee  any  good  grounds  in  law  on  which 
the  charterers  oonld  with  justice  have  been  sub- 
jected in  payment  of  the  losses  occasioned  to  the 
owners  by  this  delay,  which  arose  entirely  from  a 
disqualification  attaching  to  the  ship,  and  I  agree 
ta  thinking  that  this  omission  to  enforce  the 
qnarantine  at  Ikinjik  cannot  have  the  effect  of 
snbjectiag  the  charterers  in  a  liability  which 
^ronld  not  have  attached  to  them  had  the  quar- 
antine been  in  the  first  instance  duly  enforced. 
It  was  however  enforced  at  a  port  to  which  the 
shipowners  were  bound  by  the  charter-party  to 
bring  their  ship  in  a  condition  available  for  the 
use  of  the  charterers ;  and  as  they  failed  to  do 
this  the  loss  thereby  occasioned  to  them  must,  I 
think,  be  held  to  fall  upon  themselves. 

LosD  Adam  and  the  Lobo  Fbwdkht  concurred. 

The  Court  pronounced  this  interlocutor — 

"Find  that  by  the  charter-party  dated  7th 
November  1888  it  was  agreed  by  Blindell, 
Dale,  A  Oo.,  acting  for  the  respondents,  tbe 
Steamship  'Winchester'  Co,  (Limited), 
owners  of  the  steamship  'Winchester'  of 
London,  than  at  Port  Said,  on  the  one  part, 
and  Paterson  A  Co.  of  Smyrna,  merchants, 
now  represented  in  the  present  action  by 


the  appellants,  on  the  other  part,  that  the 
said  ship  (after  discharge  of  her  then  pre- 
sent cargo,  if  any)  should  proceed  to  Ikinjik 
and  Gulf  of  Maori  (say  in  Gulf  of  Maori,  &/ 
or  Conjek),  and  there  load  a  cargo  of  ore, 
say  about  2800  tons,  which  cargo  the  said 
merchants  or  charterers  thereby  engaged  to 
ship,  and  being  so  loaded  should  therewith 
proceed  to  Glasgow,  and  deliver  the  same  on 
payment  of  the  freight  thereby  stipulated  : 
Find  that  the  appellants,  the  charterers, 
thereby  undertook  as  follows : — '  Cargo  to  be 
supplied  at  the  rate  of  not  less  than  140  tons 
per  running  day,  Sunday  excepted  .  .  .  and 
ten  days  on  demurrage  over  and  above 
the  said  lay-days :'  Find  that  in  performance 
of  the  voyage  stipulated  by  said  charter- 
party,  the  diip  'Winchester'  sailed  from 
Fort  Said  to  £kinjik,  where  she  arrived  on 
or  about  12th  November  1888 :  Find  that  in 
the  absence  of  any  officials  charged  with 
sanitary  duties  at  Ikinjik,  the  ship  'Win- 
chester' was  allowed  to  take  on  board, 
and  did  take  on  board,  from  the  mer- 
chants or  their  agent,  1200  tons  of 
ore  or  thereby,  and  thereafter,  on  or  about 
19th  November,  by  the  desire  of  the  mer- 
chants or  their  agent,  proceeded  along  the 
coast  to  Maori,  the  second  port  or  place  of 
loading  specified  in  the  charter-party,  to 
take  in  further  cargo,  and  arrived  at  Maori 
after  sailing  some  hours  :  Find  that  at  Maori 
the  officials  of  the  Turkish  Government  re- 
fused to  allow  tbe  vessel  to  take  in  cargo  or 
to  lie  there,  and  ordered  her  to  sail  to  Mar- 
moritza,  and  there  to  undergo  quarantine  for 
twenty  days,  in  respect  that  she  bad  arrived  on 
tbe  'Turkish  coast  from  Fort  Said,  and  the 
vessel  did  accordingly  sail  to  that  place, 
where  she  was  detained  in  quarantine  for 
twenty  days  before  she  was  allowed  to  return 
to  Maori  and  take  in  oargo  there :  Find  in 
law  tbat  the  shipowners  are  not  entitled  in 
a  question  with  the  charterers  to  have  the 
days  occupied  in  qnarantine  counted  or  taken 
as  lay-days  running  against  the  charterers 
under  their  obligation  to  load  the  cargo : 
Therefore  recal  the  interlocutor  of  the 
Sheriff-Substitute  of  8th  June  1885:  Find  the 
nominal  raisers  liable  only  in  once  and  single 
payment  of  the  fund  in  medio :  Kank  and 
prefer  the  claimants  John  &  James  White 
to  the  whole  amount  of  said  fond :  Grant 
warrant  to  authorise  and  ordain  the  Union 
Bank  of  Scotland  to  make  payment  to  the 
said  claimants  of  the  sum  of  £1162,  6b.  8d. 
sterling,  the  amount  of  tbe  said  fund,  with 
all  interest  accrued  thereon :  Grant  warrant  to 
the  custodier  of  the  consignation  receipt  for 
the  said  sum  to  deliver  the  same  to  the  said 
claimants  or  their  agent  that  said  payment 
may  be  made,  and  on  said  payment  being 
made,  exoner  and  discharge  the  nominal 
raisers  from  all  claims  under  the  action : 
Find  the  said  claimants  John  t  James  White 
entitled  to  expenses  in  both  Conrts,"  &o. 

Counsel  for  John  A  James  White — Asher,  Q.C. 
— Lorimer.    Agent — F.  J.  Martin,  W.S. 

Oonnsel  for  Steamship  "Winchester"  Co. — 
D.-F.  Balfour,  Q.O.— B.  V.  Campbell.  Agents- 
Hamilton,  Kinnear,  i,  Beatson,  W.S. 
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HIGH  OOUET  OF  JUSTIOIAEY. 


Tuetday,  February  2. 

Before  the  Lord  Jnstice-Clerk,  Lord  Toung,  and 
Liord  CraighilL  ) 

DOWNIE  V.  UACLEAN. 

Jvitiaary  Ca$et — Bevenite— Appeal— Court  of 
Bxduqua-  {Scotland)  Act  1866  (19  and  20 
Viet.  e.  56),  »ee.  VI— Summary  Procedure  Act 
1864  (27  arid  28  VieL  e.  53),  uc.  25  -Summary 
Jurisdiction  (^Scotland)  Act  1881  (44  and  45 
Viet.  e.  88),  lee.  11 — Sumtnary  Proteeutione 
Appeaii  {SeoOand)  Act  1676  (88  and  39  Viet,  c 
62),  »ee.  8. 

Hdd  (diu.  Iiord  Tonng)  that  notwithstand- 
ing the  provisiong  of  the  Smnmary  Prosecn- 
tions  Appeals  Act  1876,  and  the  Sammary 
Jarisdiotion  Act  1881,  the  only  appeal  oom- 
petent  in  Bevenne  oases  against  the  decision 
of  an  inferior  judge  in  a  Bevenne  proseontion 
is  an  appeal  to  the  Conrt  of  Exchequer  under 
the  Court  of  Exchequer  (Scotland)  Act  1856. 
Section   17  of  the  Conrt  of   Exchequer   (Scot- 
land) Act  1866  (19  and  20  Vict.  c.  66)  enacts— 
"  In  all  cases  where  at  the  date  of  the  passing  of 
this  Act  a  writ  of  habea*  or  a  writ  of  eertiorari 
might  hare  competently  issued  from  the  Conrt  of 
Exchequer,  to  the  effect  of  removing  any  pro- 
ceedings before,  or  warrant  granted  or  issued  by, 
any  inferior  Court  or  magistrate  or  public  officer 
to  the  said  Court  of  Exchequer,  in  order  to  exa- 
mination, it  ahall  be  competent    to  the   party 
against  whom  such  warrant  is    directed,  or  to 
either  of  the  parties  to  such  proceedings,  to  bring 
up  such  warrant  or  proceedings  to  the  Court  of 
Session,  sitting  as  the  Court  of  Exchequer,  to 
the  like  effect  as  by  such  writ  of  habeat  or  writ 
of  eertiorari  before  the  passing  of  this  Act,  by 
lodging  a  note  of  appeal  in  manner  prescribed." 
Section  26  of  the  Summary  Procedure  Act  1864 
enaots^"Notbing  in  this  Act  shall  extend  or  be 
oonstmed  to  extend  to  .  .  .  any  information  or 
complaint  or  other  proceeding  under  or  by  virtue 
of  any  of  the  statutes  relating  to  Her  Majesty's 
revenue.".  .  . 

Section  11  of  the  Summary  Jurisdiction  (Scot- 
land) Act  1881  enacts — "The  Summary  J  nrisdio- 
tion  Acts  shall,  notwithstanding  any  special  pro- 
visions to  the  contrary  contained  in  any 
of  the  statutes  relating  to  Her  Majesty's 
revenue  under  the  control  of  the  Commis- 
sioners of  Inland  Bevenue  or  the  Commis- 
sioners of  Customs,  apply  to  all  summary  proceed- 
ings under  or  by  virtue  of  any  of  the  said  statutes, 
and  prosecutions  under  the  Bevenue  Acts  shall 
continue  to  be  subject  to  appeal  to  Quarter 
Sessions  and  to  the  Court  of  Exchequer  in  Scot- 
land  in    manner   therein    provided 

And  the  26th  section  of  the  Summary  Procedure 
Act  1864  is  hereby  repealed  in  so  far  as  it  applies 
to  proceedings  under  any  of  the  statutes  relating 
to  Her  Majesty's  revenue." 

James  Downie,  retailer  of  methylated  spirits. 
Canning  Street,  Glasgow,  was  convicted  in  the 
Justice  of  Peace  Court  for  the  county  of  Lanark 
on  a  complaint  laid  at  the  instance  of  Duncan  Mac- 
lean, officer  of  Inland  Bevenue,  at  Olasgow,  of 


two  contraventions  of  the  Spiiits  Act  1880  by 
sdUng  methylated  mpiiits  for  a  beverage.  Downie 
craved  and  obtained  from  the  presiding  Jnstioea 
a  Case  for  appeal  to  the  High  Court  of  Justiciary. 

At  the  calling  of  the  Case  in  the  High  Conrt 
the  resx>ondent  objected  to  the  competency  of  the 
appeal,  and  argued — The  generality  of  the  terms 
of  the  third  section  of  the  Summary  Prosecutions 
Appeals  Act  1875  (quoted  infra  in  Lord  Young's 
opinion)  must  give  way  to  the  particular 
provisions  of  the  eleventh  section  of  the 
Summary  Jurisdiction  Act  of  1881.  The  men- 
tion in  the  latter  Act  of  the  one  mode  of  ^>- 
peal  implied  the  exclusion  of  the  other,  viz.,  that 
taken  in  this  case.  To  bold  otherwise  would  be 
to  make  two  co-ordinate  courts  of  appeal  in 
Bevenue  prosecutions  which  could  not  have  been 
intended.  Besides,  the  Crown  is  not  bound  by  a 
statute  unless  expr^sly  mentioned  to  be  so  bound 
— Broom's  Legal  Maxims,  68 ;  in  re  Benley  A 
Company,  9  Chan.  Div.  482,  per  Brett,  L.J. — 
Bevenne  prosecutions  are  not  included. 

B«plied  for  the  appellant — The  terms  of  the 
third  section  of  the  Summary  Prosecutions 
Appeals  Act  of  1876  were  very  general,  and  mnst 
be  held  to  include  summary  Bevenue  proeeen- 
tions,  for  such  fell  within  the  expression  of  that 
section  "  any  cause  "  heard  and  determined  by 
an  inferior  judge.  If  this  were  not  so, 
they  would  have  been  expressly  excluded,  and 
not  having  been  excluded  must  be  presumed  to 
have  been  intentionally  included.  The  Act  of 
1881  no  doubt  "continued  "  the  old  form  of  appeal, 
but  it  did  not  forbid  the  present  form.  I'here 
was  nothing  incompetent  in  the  Legislature 
creating  two  courts  of  appeal,  and  convenience 
was  in  its  favour— JEFun^M*  v.  Mttuikmi,  November 
21,  1888,  11  B.  (J.C.)  U. 

At  advising — 

Lobs  Cbaioeizx — This  is  an  appeal  against  a 
sentence  of  the  Justice  of  Peace  Court  at  Glas- 
gow, pronounced  in  a  complaint  nnder  the  Sum- 
mary Jurisdiction  Acts  1864  and  1881,  at  the  in- 
stance of  Duncan  M'Lean,  an  officer  of  the  Inland 
Bevenue,  who  prosecuted  for  Her  Majeaty, 
against  the  appeUant  James  Downie.  The  al- 
leged offence  is  a  contravention  of  the  Spirits 
Act  of  1880,  particularly  the  180th  section  there- 
of. The  appellant  was  found  guilty,  and  adjudged 
to  pay  several  modified  penalties  specified  in  the 
sentence,  whereupon  he  appealed,  and  required 
a  Special  Case  to  be  stated  for  the  opinion  of  this 
Court.  That  was  granted,  and  the  question  pre- 
sented to  us  by  the  Justices  is,  ■  ■  Whether  the  facts 
there  narrated  amount  to  the  statutory  offenoe 
for  which  the  appellant  was  convicted  ?"  The 
cause  on  the  day  appointed  for  the  hearing  was 
about  to  be  opened  on  the  part  of  the  appellant, 
when  the  respondent  objected  to  the  competency 
of  this  appeal,  on  the  ground  that  the  only  appeal 
in  Bevenue  cases,  of  which  the  complaint  against 
the  appellant  is  one,  was  to  tiie  Court  of  Ex- 
chequer, as  that  was  constituted  under  19  and  20 
Vict.  c.  66,  entitled  "An  Act  to  constitute  the 
Conrt  of  Session  a  Conrt  of  Exchequer  in  Soot- 
land,  and  to  regulate  the  procedure  in  matters 
connected  with  the  Exchequer."  The  appellant 
opposed  this  objection  for  the  reasons  to  be 
immediately  explained,  and  the  Court  at  the 
doee  of  the  discussion — the  matter  in  contioveny 
being  of  general  importance — took  time  to  con- 
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aider  (heir  jndgment.    We  are  now  to  give  onr 
deoiaton. 

There  is  no  doubt  that  before  the  tst  of  Jurn- 
aiy  1888,  when  the  Sammaiy  Jarisdiotion  (Soot- 
land)  Aot  1881  (44  and  45  Viot.  o.  S3)  oame  into 
operation,  the  only  mode  of  review  by  a  Saperior 
Conrt  of  a  judgment  in  an  Exoheqner  eanae  waa 
that  introdnoed  by  aeo.  17  of  the  Court  of  Ex- 
cheqaer  (Scotland)  Aot  18S6,  already  referred  to, 
which  enacts,  that  "In  all  cases  where  at  the 
date  of  the  passing  of  this  Aot  a  writ  of  habeat 
or  a  writ  of  eertiorari  might  have  competently 
issued  from  the  Conrt  of  Exchequer,  to  the  effect 
of  remoTing  any  proceedings  before,  or  warrant 
granted  or  issued  by,  any  inferior  conrt  or  magis- 
trate or  public  officer,  to  the  said  Court  of  Ex- 
chequer, in  order  to  examination,  it  shall  be 
competent  to  the  party  against  whom  such  war- 
rant is  directed,  or  to  either  of  the  parties  to  such 
proceedings,  to  bring  up  anoh  warrant  or  pro- 
ceedings to  the  Court  of  Session,  sitting  as  the 
Oonrt  of  Exchequer,  to  the  like  effect  as  by  such 
writ  of  habea*  or  writ  of  e&rtiorari  before  the 
passing  of  this  Act,  by  lodging  a  note  of  appeal 
in  manner  prescribed."  This  enactment  remained 
in  force  even  after  the  passing  of  the  Summary 
Prosecutions  Appeals  (Sootland)AiStl876,forthere 
is  no  proTision  in  that  statute  applicable  to  jndg- 
menta  in  ReTenne  cases.  Kor  were  such  cases 
prior  to  January  1882  within  the  operation  of 
the  Summary  Procedure  (Scotland)  Act  1864,  or 
relatiTe  amending  statutes.  Upon  those  points 
both  parties  were  agreed.  What  the  appellant 
maintains  is,  that  as  by  section  11  of  the  Sum- 
mary Jarisdiotion  (Scotland)  Aot  1881  it  is  enacted 
that  "  The  Summary  Jurisdiction  Acts  shall,  not- 
withstanding any  special  provisions  to  the  con- 
trary contained  in  any  statutes  relating  to  Her 
Majesty's  revenue,  nnder  the  control  of  the  Oom- 
miasionen  of  Inland  Bevenue  or  the  Oommia- 
sionem  of  Custom,  apply  to  all  summary  proceed- 
ings under  or  by  virtue  of  any  of  said  statutes," 
the  right  of  appeal  and  the  course  of  appeal 
provided  by  the  Summary  Proeecations  Appeals 
(Sootland)  Act  1876  became  applicable  to  Beve- 
nue oases;  and  but  for  what  follows — ^the 
words  already  quoted  from  section  11  of  the  for- 
mer statute — tUs  probably  would  be  taken  to  be 
the  natural  if  not  the  necessary  result.  That 
olanse,  however,  proceeds  thus — "And  prosecu- 
tions nnder  the  Bevenue  Acts  shall  oontinue  to 
be  subject  to  appeal  to  Quarter  Sessions,  and  to 
the  Conrt  of  Exchequer  in  Scotland,"  in  manner 
therein  provided — that  is  to  say,  provided  by  the 
statntes  relating  to  Her  Majesty's  revenue  nnder 
the  control  of  the  Commissioners  of  Inland 
Bevenue  or  the  Commissioners  of  Customs. 
This  is  the  ground  on  which  the  respondent 
rested  his  objection  to  the  competency  of  the 
present  appeal.  What  is  the  true  meaning  of  the 
words  last  quoted?  The  appellant  says  that 
these  only  mean  that  the  old  modes  of  review 
shall  be  continued  in  Bevenue  cases,  and  there 
being  no  exclusion  of  any  other  review,  and  espe- 
cially of  the  appeal  provided  by  the  Summary 
Appeals  (Scotland)  Aot  of  1876,  this  last  mode 
of  review  must  be  held  to  be  inf  erentially  allowed. 
The  respondents,  however,  contend  that  exclusion 
of  any  other  than  the  former  mode  of  review 
must,  upon  a  reasonable  construction  of  the 
clause,  tad  from  considerations  of  expediency,  be 
held   to  be  implied,  and  such  is  my  opinion. 


My  reasons  for  this  opinion  are — (1)  That  this 
result  seems  to  flow  from  the  expression  of  the 
clause.  To  say  that  though  the  Summary  Juris- 
diction  (Scotland)  Aot  shall  apply  to  all  sum- 
mary proceedings  under  and  in  virtue  of  the 
Bevenue  Statutes,  prosecutions  under  these  Aots 
shall  continue  to  be  subject  to  appeal  to  the 
Quarter  Sessions  and  to  the  Oonrt  of  Exoheqner 
in  Scotland  in  manner  provided  by  the  Bevenue 
Statutes,  is,  I  think,  to  say  in  effect  that  there 
shall  be  no  other  mode  of  review.  Were  a  new 
mode  of  appeal — nay  more,  an  appeal  to  a  new 
tribunal — to  be  allowed,  it  could  not  reasonably  be 
said  that  proceedings  in  Bevenue  cases  continued 
subject  to  appeal  as  before,  inasmuch  as  they 
were  made  subject  to  anotl)er  tribunal  by  which 
in  effect  this  might  be  superseded.  (2)  This 
reading  is,  I  think,  all  the  more  reasonable  when 
we  consider  that  were  the  appeal  nnder  the  Aot 
of  1876  to  be  held  competent  there  would  be  two 
co-ordinate  Superior  Courts — the  one  the  Court  of 
Exchequer  and  the  other  the  Court  of  Justiciary 
— for  the  hearing  of  such  appeals.  This  could 
not  be  intended,  and  might  be  inconvenient. 
Either  party  has  the  right  to  appeal,  and  one 
might  go  to  the  Court  of  Exchequer,  and  the 
other  to  the  Court  of  Justiciary.  Were  this 
course  followed,  it  would  obviously  be  most  in- 
convenient, and  the  necessary  result  probably 
would  be  conflict  or  confusion  in  the  working  of 
the  appellate  jurisdiction.  Nor  is  that  the  only 
anomalous  result  which  would  ensue  were  the 
competency  of  this  appeal  to  be  sustained.  There 
is  no  appeal  from  the  Court  of  Justiciary,  and 
therefore  every  one  of  its  determinations  is  final. 
But  there  is  an  appeal  in  all  Bevenue  oases  from 
the  Conrt  of  Exchequer  to  the  House  of  Lords. 
This  is  expressly  provided  for  by  section  20  of 
the  Court  of  Exchequer  (Scotland)  Aot  1866, 
which  enacts  that  "  all  interlocutors  of  the  Lord 
Ordinary  and  of  the  Inner  House  in  Exchequer 
causes  shall  be  subject  to  appeal  to  the  House  of 
Lords,  in  the  like  manner,  and  to  the  same  ex- 
tent and  effect,  and  under  the  same  rules  and 
regulations,  as  any  interlocutor  of  the  Lord  Ordi- 
nary or  of  the  Inner  House  in  any  ordinary  cause 
before  the  Court  of  Session."  Of  course  were 
there  no  reasonable  reading  of  the  words  in 
section  11  of  the  Act  of  1881,  which  are  now  in 
controversy,  except  one  which  would  produce 
this  result,  that  behoved  to  be  taken  with  all  its 
oonseqnenoes,  but  as  there  is  one  by  which  this 
will  be  obviated,  and  which  is,  besides,  as  I  think, 
at  least  as  reasonable  as  the  construction  for 
which  the  appellant  contends,  the  safe  and  ob- 
vionsly  the  expedient  course  is  to  find  that  there 
is  but  one  appeal  in  Bevenue  oases,  being  tttat  for 
which  provision  is  made  by  section  17  of  the 
Exchequer  (Scotland)  Act  1856. 

I  am  therefore  for  sustaining  the  objection  to 
competency  and  dismissing  the  appeal 

LoKD  YooKO — I  cannot  very  well  appreciate 
this  objection  to  the  competency  of  the  present 
action,  unless  it  is  in  the  interest  of  the  Court  of 
Justiciary,  for  it  is  manifestly  against  the  interest 
of  all  parties — of  all  parties,  whether  prosecutors 
or  prosecuted  under  the  Summary  Jurisdiction 
Act — and  I  shall  endeavour  to  point  that  out.  In 
short,  the  only  objection,  if  it  be  well  founded,  is  a 
protection  to  the  Court  of  Justiciary,  but  except 
in  so  far  as  that  protection  is  desirable,  it  is  al- 
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together  as  undesirable  as  can  well  be  oonceiTed, 
The  legal  merits  of  the  objection  is  another 
matter,  although  these  also,  I  thinlc,  will  be  found 
very  much  aSected  by  the  considerations,  which 
point  out  that  no  party  can  possibly  be  interested 
in  the  objection.    Prior  to  1881  cases  of  summary 
prosecutions  for  penalties  under  the    KeTenue 
Acts   were  not  competent   under  the   Summary 
Procedure  Act.      From  some  shortsightedness 
they  had  been  excluded.      They  had  to  be  other- 
wise prosecuted.     But  in  1881  such  prosecutions 
were  made  competent  nnder   these  Acta,   just 
exactly  as  all  similar  prosecutions  are  competent 
under  these  Acts.     It  was  very  convenient  to  all 
parties  that  they  should.     Kow,  one  of  the  feat- 
ures, and  I  think  since  1875 — that  is,  for  the  last 
eleven  years — of  prosecutions  under  the  Summary 
Acts  is,  that  there  may,  at  the  pleasure  of  either 
party  who  is   dissatisfied,  be  an  appeal  upon  a 
Case  stated  to  this  Court — an  appeal  upon  a  ques- 
tion of  law.     That  clause  of  the  Act  of  1876  is  a 
boon,  and  nothing  but  a  boon,  intended  as  such, 
and  operating  no  otherwise  than  as  a  boon  to  both 
prosecutor  and  accused  party.     The  third  clause 
of  the  Act  of  1875  provides: — "On  aa  inferior 
judge  hearing  and  determining  any  cause,  either 
party  to  the  cause  may,  if  dissatisfied  with  the 
judge's  determination  as  erroneous  in  point  of 
law,   appeal  thereagainst,  notwithstanding  any 
provision  contained  in  the  Act  under  which  such 
cause  shall  have  been  brought  excluding  appeals 
against  or  review  in  any  manner  of  way  of  any 
determination,  judgment,  or  conviction  or  com- 
plaint nnder  such  Act,  by  himself  or  his  agent 
applying  in  writing  within  three  days  after  such 
determination  to  the  inferior  judge  to  state  and 
sign  a  Case  setting  forth  the  facts  and  the  grounds 
of  such  determination,  for  the  opinion  thereon  of 
a  superior  court  of  law,  as  hereinafter  provided  ; 
and   on  any  such   application   being   made,  the 
following  provisions  shall  have  effect" — requiring 
the  judge  to  state  a  Case  setting  forth  the  facts, 
and  the  ground  for  determining  thereon,  to  the 
Superior  Court,  stating  the  facts  and  the  question 
of  law  which  the  party  appealing  wishes  to  have 
raised  as  a  question  which  the  Judge  had  errone- 
ously determined  in  arriving  at  that  result.  Now, 
it  was  quite  contemplated — the  Legislature  had  it 
quite  in  view- — that  in  all  or  almost  all  of  these 
prosecutions — in  some  review  was  excluded,  but 
in  many  others,  probably  in  most  others,  review 
was  permitted.     Other  modes  of  appeal  were 
granted   by   the  various  statutes  imposing  the 
penalties  under  which  the  prosecutions  were  in- 
stituted, and  accordingly  it  is  provided  by  clause 
9 — "Any  person  who  shall  appeal  under  the 
provisions  of  this  Act" — that  is,  tbe  provisions  I 
have  just  read — "from  any  determination  of  an 
inferior  jndge  from  which  be  is  by  law  entitled  to 
appeal  in  any  other  manner  of  way  to  any  superior 
or  other  court,  shall  be  taken  to  have  abandoned 
such  title  toappeal  inany  such  other  manner  of  way 
as  aforesaid."  Now,  here  it  happens  that  the  judg- 
ment of  the  Inferior  Judge  was  against  the  party 
prosecuted,  and  be  having  a  right  to  appeal  to  the 
Quarter  Sessions  and  the  Court  of  Exchequer,  and, 
it  may  be,  to  the  House  of  Lords,  Is  of  opinion 
that  in  this  trumpery  prosecution  it  will  be  more 
convenient  and  beneficial  to  avoid  that  cumbrous 
procedure  and  avail   himself  of   this  summary 
course  which  the  law  gives  him.     We  are  pro- 
posing— or  at  least  it  is  proposed  to  us — to  deprive 


all  such  persons  of  the  boon  whieh  the  statnte 
intends  giving  them.     He  of  oonrse  appealing  to 
this  Court  upon  a  Case  stated  conld  not  say  he 
was  hardly  used  in  being  deprived  of  the  appeal 
to  the  Quarter  Sessions  and  to  the  Court  of  Ex- 
chequer, for  if  he  thought  that  more  expedient 
for  him  he  could  go  there.     This  is  not  impera- 
tive ;  it  is  a  permission.     It  is  quite  open  to  him 
to  go  elsewhere,  and  no  more  open  in  these  Beve- 
nae  cases  than  it  is  in  aooies  of  other  cases  in 
which  there  are  prosecutions,  and  in  which  an 
appeal  in  this  Court  is  competent  to  the  party, 
who  abandons  the  other  rights  of  appeal  which 
are  open  to  him  by  law  and  selects  this,  which 
the  statute  permits  him  to  do,  as  on  the  whole 
preferable  in  the  particular  case.     Well,  but  the 
judgment  might  have  been  against  the  Crown,  and 
the  Crown  might  have  thought  it  a  boon  to  the 
Crown  to  avail   itself    of   this   summary  mode 
of   appeal  upon  a  Case  stated  and  stating  the 
question  of  law.     If   they  did  not  do  so  they 
would  go  to  the  Quarter  Sessions  and  Coiuct  of 
Exchequer,  but  if  they  preferred  this,  why  shonld 
we  hinder  them?    I  cannot  for  the  life  of  me 
see — I  do  not  comprehend  the  idea  of  the  two 
things  being  inconsistent.     The  statute  contem- 
plates and  provides  for  the  very  state  of  matters 
which  my  learned  brother  has  pointed  ont  as 
extravagant,  and  what  conld  not  have  been  in- 
tended.    It  provides  that  although  there  is  an 
appeal    elsewhere   to  some   other    superior   or 
supreme  court,  yon  may  come  under  this  pro- 
vided yon  are  prepared  to  abandon  your  right  to 
the  other.     And  I  have  taken  a  Kevenue  prose- 
cution, where  there  is  an  appeal  still  continoing 
to  the  Quarter  Sessions  and   to   the  Court  of 
Exchequer,    and   I    have   considered    the   case 
of   the    judgment    being  against  either   party, 
and    pointed    ont  —  I    hope    oonclusively  — 
that-  the  Legislature  intended  to  give  the  party 
dissatisfied,  the  option  of  coming  here  in  this 
summary  way  if  he  was  prepared  to  abandon  the 
other  course.     But  then  it  is  pointed  ont,  aa  if  it 
were  a  very  sad  thing  to  think  of,  that  the  Crown, 
if  we  decide  against  it  here,  will  be  deprived  of 
the  opportunity  of  going  to  the  Quarter  Sessions 
and  to  the  Court  of  Exchequer  and  on  to  the  House 
of  Lords.      Well,  the  sadness  of  the  reflection  is 
confined  to  the  limits  of  this  shabby  little  case 
before  ns,  which   is  for  putting  a  peppermint 
drop,  or  some  drops  of  peppermint,  into  a  glass 
of  spirits  to  make  it  more  palatable.     That  is  the 
particular  prosecution.     If  we  decide  in  favour  of 
the  Kevenue  I  suppose  they  will  not  be  very  un- 
happy.      They  have  got  their  way,  and  more 
smarQy  and  expeditiondy  than  by  going  to  the 
Quarter  Sessions  and  the  Court  of  Exchequer 
and  the  House  of  Lords.    But  what  if  it  be  de- 
cided against  them  ?    To  be  sure,  they  would  not 
get  the  penalty  in  the  individual  case,  but  if  the 
matter  is  of  any  urgency  and  importance  I  sup- 
pose   another    case    will   happen ;    there    will 
be    more    peppermint,    liquid    or    solid,    put 
into    glasses  of  spirits   to    make    them    more 
palatable,      and       in    the     next     prosecution 
probably  the    magistrate  will  fellow   a    differ- 
ent course  and  will   decide  against  the  Crown. 
I  am  putting  it  speculatively.     Indeed,  I  shonld 
expect  the  Crown  officer,  if  he  had  visions  of 
Quarter  Sessions  and  Court  of  Exchequer  and 
House  of  Lords  before  him  in  the  matter,  would 
say — "We  have  brought  this  prosecution,  quite 
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knowing  yon  will  most  probably  follow  tbe 
oonise  oi  tiie  Coort  of  Jnsticiaiy  in  the  last  oas«, 
bnt  we  mean  to  take  it  to  another  Conrt  of  reve- 
nue; so  pray  repeat  the  jodgment.  Then  go 
away  to  the  Qnarter  Sessions  and  Conrt  of  £^- 
dieqner  and  House  of  Lords  if  yon  like."  Bnt 
what  is  proposed  now  is — * '  Don't  let  either  party 
go  to  the  Court  of  Jostioiaiy,  however  mnch  they 
may  desire  it.  If  the  decision  is  against  the 
aoonaed  party,  don't  let  liim  take  the  gnmmary 
remedy  of  appeal  upon  a  Case  stated,  although 
it  is  altogetber  applioable  and  he  desires  it  If 
it  is  against  the  Crown,  and  there  is  a  question 
of  law  which  they  wish  decided,  don't  let  them 
oome  here  in  this  summary  mode  either,  but  let 
them  go  to  the  Qnarter  Sessions  and  Court  of  Ex- 
chequer, and,  if  they  like,  to  the  House  of  Lords." 
VThy  should  we  compel  them?  I  don't  even 
eomprehend  it.  I  do  not  see  the  interest  in  the 
objection,  and  I  do  not  see  anything  in  the  words 
which  my  learned  brother  thinks  constrain  him  to 
reach  this  very  nndesirable  conclusion.  The 
-words  are,  "  prosecutions  under  the  Bevenne  Acts 
shall  continue  to  be  subject  to  appeal  to  Quarter 
Sessions  and  to  the  Court  of  Exchequer  in  Scotland 
in  the  manner  therein  provided."  They  do  con- 
tinne,  but  in  no  way  otherwise  than  such  appeals 
to  Qnarter  Sessions — there  are  many  of  them — 
and  from  Quarter  Sessions  onward— do  remain  in 
many  other  cases  which  come  under  the  Summary 
Prosecutions  Act,  and  in  which  either  party  dis- 
satisfied may  avail  himself  of  the  privilege 
which  the  clause  of  the  Act  of  1 875  gives.  The 
eases  are  not  in  my  opinion  distinguishable. 
But  while  I  have  felt  constrained  to  point  out 
these  considerations  which  lead  me,  I  confess  with- 
out any  doubt,  to  another  conclusion,  it  is  only 
natnnu  to  say  that  I  shall  not  be  dissatisfied  by 
any  result  which  excludes  cases  under  the  Beve- 
nne Statutes  from  coming  hero,  however  conve- 
nient it  may  appear,  and  appear  to  both  parties,  or 
at  least  to  the  party  who  in  that  instance  has  the 
judgment  against  Um  and  who  wants  the  question 
tried.  I  should  be  ready  for  myself,  however, 
even  to  encounter  such  appeals  in  order  to  con- 
rider  such  legal  questions  upon  a  Case  stated  very 
eommodiously  and  inexpensively. 

Lobs  Jvsnoa-CiJEBX — We  have  here  a  ques- 
tion of  the  oonstmotion  of  a  statute,  and 
no  other,  t  What  may  have  induced  the 
Legislature  to  pass  the  statute  and  to  pass  it  in 
its  present  form  they  were  much  better  judges  of 
than  we  are,  and  we  shall  only  lend  ourselves 
astray  in  endeavouring  to  find  out  what  would 
have  been  more  reasonable — what  would  have 
been  more  expedient  for  the  Legislature — than 
the  thing  they  have  done,  because  really  it  de- 
pends entirely  upon  the  construction  of  these 
Aots  of  Rarliament  what  onr  powers  and  duties 
are,  and  as  to  going  into  the  question  whether  it 
would  be  more  desirable  to  have  had  other  pro- 
visions, I  entirely  decline  to  embark  upon  any 
such  inquiry.  The  whole  matter  rests  thus  : — 
The  origin^  Summary  Procednie  Act  of  1864 
did  not  include  Bevenne  cases,  and  cases  con- 
oeming  the  revenue — Crown  cases— could  not  be 
tried  under  its  provisions.  That  question  was 
raised  in  1867  [Alexander  v.  Liiuiiay,  6  Irv. 
491]  and  in  l»n\Lazenl^,  Nov.  9,  1874,  3  Coup. 
231,  and  the  Court  of  Justiciary  decided  in  two 
well-known  oases  that  the  Summary  Procedure  Act 
did  not  set  out  a  competent  form  of  trying  ques- 
VOL.  xxm. 


tiona  oonoeming  Bevenne  oases.    I  think  I  may 
assume— indeed  I  know  it  for  a  fact — that  the  ex- 
clusion of  Bevenne  oases  from  the  original  Act  of 
1864  was  no  oversight  whatever,  and  we  know  per- 
fectly well,  whatever  onr  opinion  may  be  aa  to  the 
expediency  of  the  forms  of  prooednre,  that  there 
has  always  subsisted  a  certain  amount  of  Jealousy  of 
the  mode  in  whieh  oases  relative  to  the  Crown 
revenue  are   to  be  dealt  with,  and  a  certain 
amount  of  unwillingness  in  various  quarters  to 
subject  them  to  novel  modes   of   adjustment. 
Wtaether  that  is  light  or  wrong  is  no  oonoem  of 
ours.     Bat  that  was  the  state  of  the  law  down  to 
1875,  when  this  statnte  was  passed ;  and  the  Act 
of  1875  made  no  dilferenoe  on  that    It  no  doubt 
provided  certain  provisions  in  regard  to  appeals 
generally,  but  it  had  no  specific  reference  to  these 
Bevenne  eases.      Then  in  1881  the  last  Sum- 
mary Jnrisdiotion  Act  (44  and  46  Vict.  c.   S3) 
waa  passed,  and  under  that  Act  Bavenue  cases 
may  be  oompetently  brouf^t  under  the  Sum- 
mary Procedure  Act.    Now,  tha  question  really 
is   nothing    but   this  — Did   that   Act  leave  a 
double  right — an  alternative  right— of  appeal, 
or  did  it  only  leave  the  old  and  formal  kind  of 
appeal  under  the  Bevenne  (Exchequer)  Act  of 
7  and  8  Qeo.  lY.  c.  63.     There  is  no  other  ques- 
tion before  us,  and  this  question  entirely  depends 
on  the  termsof  the  statute.     Now,  I  think  the  11th 
section  of  that  statute  of  1881  left  the  matter  of 
appeal  in  regard  to  Bevenne  oases  as  it  stood 
before  the  statute  of  1881  was  passed,  and  the 
words  do  not  leave  much  doubt,  in  my  opinion, 
that  such  was  the  intention  of  those  who  framed 
the  Act.    When  we  come  to  oonsider  these  ques- 
tions we  always  see  the  words  might  have  been 
more  clear  than  they  turn  out  to  be.    The  words 
are  these— [^ti  Lordehip  read  the  portion  of  the 
Summary  Juritdietion  Act  1881,  above  ^oted]— 
Now,   one   way   of   reading   that    is,   that   it 
is  a  salvo— a  saving  cUnse — to  save  the  exist- 
ing   appeal ;    bnt   I  do   not  so    read    it.      I 
think  the  words  "shall  continue  to  be  subject  to 
appeal  to  Quarter  Sessions  and  to  the  Conrt  of 
Exchequer  in  Scotland"— that  appeal  being  an 
exclusive  appeal  at  the  date  of  the  statute- 
meant  that  ike  appeal  shall  be  made  as  before, 
and    that   the    prosecution    shall    be    subject 
to  the  existing  appeal  to  the    Court   of    Ex- 
chequer,   and   consequently  shall   not   be  sub- 
ject    to   and     shall      not    come    under     the 
Snmmaiy  Procedure  Acts.    That  is  the  result 
at  which  I  have  arrived,  and  therefore  I  am  of 
oinnion  that  this  appeal  is  incompetent.    It  is 
quite  plain  that  it  would  be  in  the  power  of  one 
party  to  go  to  the  House  of  Lords,  and  of  the 
other  party  to  come  here ;  and  in  fact  the  colli- 
sion that  might  take  place  is  quite  a  sufficient 
reason  of  itself  for  the  provision  in  the  statute. 
If  the  Xiegislature  had  been  prepared  to  abolish  the 
appeal  under  the  Bevenue  Aots,  that  would  have 
been  intelligible,  but,  as  it  is,  I  am  of  opinion  that 
this  appeal  cannot  be  sustained.     We  sustain  the 
objection  and  dismiss  the  appeal  as  incompetent. 

The  Court  sustained  the  objection  stated  to 
the  competency  of  ,the  appeal,  and  dismissed  the 
appeal  as  incompetent. 

Counsel  for  Appellant— Lang.  Agents— Yea- 
man,  Fodd,  &  Simpson,  S.S.C. 

Counsel  for  Bespondent — J.  P.  B.  Bobertson 
— Lorimer.  Agent — David  Crole,  Solicitor  of 
Inland  Bevenue.  [^ 
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Tuttday,  February  2. 

JOHNSTON  V.  M' ANDREW. 

JutUeiary  Oaut — ObtVnietion  of  Thoroughfare— 
Oeneral  Poliee  and  Improiement  {Scotland) 
Act  1862  (26  and  2G  Vict.  dap.  101),  ue.  251, 
iub-divition  7— Failure  by  Perton  in  Charge 
ofHonet  and  Oartt  to  have  Due  Control 

A.  carter,  during  his  temporary  absence  to 

get  his  breakfast,  asked  two  fellow-workmen 

to  attend  to  his  horses,  and  daring  his  ab- 

genoe  they  led  them  oat  on  a  qoiet  street,  and 

left  them  there  with  their  nose-bags  on  for 

a  few  minates  till  the  carter  returned.    No 

carriage  traffic  passed  daring  that  time,  and 

no  positive  annoyance  or  danger  occurred  to 

anyone.    Held  that  the  carter  had  not  been 

gnilty  of  being  at  such  a  distance  from  his 

horses  "as  not  to  have  due  control"  of  them, 

"  to  the  obstruction,  annoyance,  or  danger 

of  the  residents  or  passengers." 

The  General  Police  and  Improvement  (Scotland) 

Act  1862,  clause  261,  enacts  that  "Every  person 

(sub-division  7)  who  in  any  street  ...  to  the 

obstruction,  annoyance,  or  danger  of  the  residents 

or  passengers,  having  the  care  of  any  waggon, 

cart,  or  carriage  ....  is  at  such  a  distance 

from  such  waggon,  cart,  or  carriage,  or  in  such  a 

position  therein  as  not  to  have  due  control  over 

every  animal  drawing  the  same  ....  or  who  by 

obstmotiDg    any  such  street  wilfully  prevents 

any  person  or  carriage  from  passing  him,  or  any 

waggon,  cart,  or  carriage  under  his  care,"  shall 

be  held  to  have  contravened  the  Act  and  be  liable 

in  a  penalty. 

Thomas  Johnston,  a  carter,  was  charged  be- 
fore the  Magistrates  of  Police  for  the  burgh  of 
Fartiok,  at  the  instance  of  Donald  M'Andrew, 
Proourator-Fisoal  of  the  burgh,  with  a  contra- 
vention   of    this   clause,    "in  ,bo    far    aa    in 
Hamilton  Street,  Partiok,  he  having  then  and 
there  the  care  of  two  horses  and  two  carts,  was 
at  such  a  distance  from  Raid  carts  as  not  to  have 
due  control  over  the  animals  drawing  the  same, 
to  the  obstruction,  annoyance,  or  danger  of  the 
residents  or  passengers."  He  pleaded  not  guilty. 
The  material  facta  as  stated  by  the  Magistrate  in 
the  Case  for  appeal  were :— The  accused  was  in  the 
employment  of  Messrs  Watson  A  Son,  builders, 
who  were  in  the  course  of  removing  some  old 
buildings  situated  some  distance  back  from  the 
street(wbich  was  a  qniet  onej,  and  which  buildings 
were  fenced  by  a  low  stone  parapet  wall,  a  quantity 
of  stones  being  piled  up  within  the  wall  on  the  one 
side  of  one  of  the  entrances  to  the  buildings  so  as 
to  obscure  the  view  of  the  street  from  behind  the 
said  stones.    He  had  the  care  of  two  horses  and  two 
carts.     At  his  breakfast  hour  he  requested  two  of 
his  fellow  workmen,  Patrick  Kenny  and  John 
Folly,  to  keep   an    eye  on    bis  horses,   which 
were   not    then    standing   in    the    street   but 
within  the  barricade,  while  he  went  to  eat  his 
breakfast    in   a  washing-house  connected  with 
the  buildings,  100  yards  distant  from  and  entirely 
out  of  sight  of  the  horses  and  carts.     It  was  the 
practice  in  the  business  of  Messrs  Watson,  and 
was  the  duty  of  the  men  engaged  in  loading  or 
unloading  carta  within  a  barricade,  to  attend  to 
borsea  and  carts  standing  on  the  adjacent  street 


while  the  drivers  were  engaged  at  their  meals. 
Johnston  was  absent  at  brei^fast  ten  minntea, 
during  which  time  Kenny  and  Folly  led  within 
the  barricade  two  empty  carts,  and  led  out  John- 
ston's loaded  carts,  and  disposed  them  upon  the 
street,  the  nearest  horse  being  nearly  opposite 
the  open  carriage  gate,  and  the  leading  horse 
farther  to  the  south  and  visible  through  the  rail- 
ings. The  view  of  the  horses  was  unobstructed 
to  one  of  the  two  men.  The  horses  were  old, 
qoiet,  and  had  nose-bags  on.  No  carriage  trafBo 
passed,  but  foot  passengers  did.  The  horses  did 
not  move  or  cause  active  annoyance  or  any  in- 
dividual case  of  danger  to  the  residents  or  pas- 
sengers on  the  street  during  the  whole  time  of 
Johnston's  absence.  Watson  t  Son's  foreman 
was  exercising  general  superintendence  over  the 
work. 

At  the  trial  it  was  contended  for  Johnston 
that  the  horses  were  not  under  his  care  at 
the  time  of  the  offence  libelled,  and  he  had 
made  sufficient  provision  for  his  absence;  that 
the  horses  were  under  due  control  and  were  not 
a  source  of  danger,  annoyance,  or  obstruction  ; 
that  the  clause  libelled  was  for  the  regulation  of 
moving  traffic,  and  did  not  apply  to  the  circum- 
stances of  the  present  case. 

The  Magistrate  found  the  accused  gnilty  as 
libelled,  "in  so  far  as  having  the  care  of  two 
horses  and  two  carts  he  was  at  such  a  distance 
from  said  carts  as  not  to  have  due  control  over 
the  animals  drawing  the  same,  to  the  obstruc- 
tion, annoyance,  and  danger  of  the  residents  and 
passengers,"  and  fined  him  6s. 

Johnston  took  a  Case  for  the  opinion  of  the  High 
Court  of  Justiciary,  the  question  for  the  opinion 
of  the  Court  being — "Has  the  appellant  been 
properly  convicted  under  clause  261 ,  sub-division 
7,  of  the  said  statute  ?  " 

The  appellant  argued — (1)  The  offence  under 
the  Act  could  not  be  committed  unless  the  horses 
and  carts  in  his  charge  were  proved  to  have  been 
in  motion.  On  the  facts  stated  they  were  sta- 
tionary, and  caused  neither  annoyance  or  danger 
to  passengers.  (2)  It  was  essential  to  the  convic- 
tion that  obstruction  and  annoyance  be  proved — 
Stirling  v.  Murray,  June  1 3, 1883, 10  B.  ( J.  O. )  69 ; 
M'Donaid  v.  WhiU,  June  9, 1882,  9  B.  (J.C.)  43, 
Lord  Craigbill's  opinion,  p.  46.  (3)  The  appel- 
lant was  not  in  charge  of  the  horses  and  carts  at 
the  time  and  place  libelled.  He  had  delegated 
the  duty  to  his  fellow-workmen,  as  he  was  en- 
titled to  do  according  to  the  custom  of  the  business. 
The  respondent  replied — The  gravamen  of  the 
charge  was  that  the  horses  and  carts  were  left  for 
ten  minutes  on  the  public  street.  There  was  un- 
doubted obstruction.  Active  annoyance  or  indi- 
vidual danger  was  not  necessary  to  a  conviction. 
There  was  most  certainly  a  potential  danger  which 
justified  the  Magistrate  in  saying  there  was  a 
danger. 
At  advising — 

liOBS  Young — It  is  very  unusual  for  us  to  inter- 
fere with  the  Magistrate's  conviction  in  a  case 
of  this  kind,  but  I  am  quite  persuaded  on  reading 
the  case — although  it  is  not  quite  an  accurate 
statement,  i.e.,  although  there  is  no  question  of 
law  which  can  be  properly  deduced  from  the 
facts  as  stated — that  the  appellant  has  not  been 
properly  convicted.  The  facts  lie  within  easy 
i  compass.      The  appellant   had   charge  of   two 
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hoTses  and  two  oarta,  which  were  being  loaded 
inside  a  barricade  Bnrronnding  the  work  at  which 
he  was  engaged  at  liis  breakfast  honr.  He, 
aooording  to  his  nsage,  asked  two  men  who  were 
working  along  with  him,  and  who  had  had 
their  breakfast,  to  keep  an  eye  on  his  horses  until 
he  should  return  from  his  breaJcfast  He  was 
absent  ten  minutes,  and  when  be  came  back  he 
found  that  during  his  absence  one  of  the  men 
had  taken  out  his  oarts  to  bring  in  two  empty 
ones.  If  this  was  an  improper  proceeding,  the 
man  who  did  it,  and  not  the  appellant,  who  was 
at  his  breakfast,  is  to  blame.  I  do  not  suppose 
there  was  any  reason  to  apprehend  any  danger 
from  the  horses  being  left  inside  the  barricade, 
and  I  apprehend  there  was  yexy  little  to  be 
apprehended  from  their  being  left  outside,  for  all 
went  well,  and  the  conriotion  proceeds  on  this 
idea,  that  whether  the  oarts  were  outside  or  in- 
side, the  appellant  was  not  able  to  exercise  any 
oontroL  But  then  there  were  others  whose  duty 
it  was,  and  who  were  able  to  do  so  aooording  to 
custom.  Therefore  overlooking  the  technical 
defects  in  the  statement  of  the  case,  I  am  of 
opinion,  on  the  f  sets  ia  presented  to  us,  that  they 
do  not  reasonably  support  the  oonviotion. 

LoBD  Cbaiohilzj— It  seems  rather  difficult  to 
decide  the  case  on  the  question  as  presented  by 
the  Magistrate,  because  in  one  Tiew,  if  we  do  so, 
we  might  seem  to  be  sitting  in  review  on  the 
facts,  which  are  within  the  exclusive  province  of 
the  Magistrato,  but  nevertheless  we  may,  I  think, 
find  a  question  of  law  on  which  the  case  may  be 
decided. 

The  fundamental  question  of  responsibility  as 
presented  in  the  complaint  was,  that  the  appel- 
lant was  in  charge  of  the  horses,  and  that  also 
was  the  fundamental  finding  of  the  Magistrato. 
But  we  have  here  a  question  of  law,  whether  two 
perfectly  fit  and  proper  persons  having  been 
asked  to  look  after  the  appellant's  horses,  just  as 
he  would  have  done  himself  if  he  had  not  been 
absent  at  breakfast,  their  care  is  all  the  time  of 
his  absence  to  be  imputed  to  him.  We  are  en- 
titled to  deal  with  that.  The  Magistrate  was 
wrong  in  thinking  that  while  the  duty  of  watch- 
ing the  horses  might  be  delegated  the  appellant 
was  to  be  held  just  as  liable  as  if  there  had  been 
no  delegation.  On  that  ground  we  can  get  over 
any  diffioolty  which  we  might  have  been  in 
reviewing  the  facts  as  stated  by  the  Magistrate. 

liOBD  Jasnos-OiiKBX — I  concur  in  the  result 
entirely,  and  I  think  Lord  Craighill's  difficulty 
might  be  met  in  Uiis  way.  If  we  find  a  discrepancy  ' 
in  the  findings  in  point  of  fact  in  the  interlocutor 
and  the  statements  for  our  information  intheOase, 
we  are  entitled  to  look  at  the  latter  and  give 
effect  to  them. 

In  this  case  I  think  the  prosecution  has  been 
harsh,  and  there  has  been  a  miscarriage  of 
justice. 

The  Court  answered  the  question  in  the  nega- 
tive, and  quashed  the  conviction. 

Counsel  for  Appellant — Younger.  Agents  — 
Macrae,  Flett,  ft  Bennie,  W.S. 

Counsel  for  Bespondent— Lang.  Agents  — 
Hacbrair  &  Keith,  S.S.C, 


Wednesday,  February  3. 

DUNCAN  (P.-F.  OF  ABERDEENSHIBE)  V. 
COOPER. 

Justiciar}/  Ccuet  —  Fraudulent  Bankruptcy  — 
Bankruptcy  Frauds  and  Dieabilitiet  {Scotland) 
Act  1884  (47  and  48  Viet,  cap  16),  tee.  4— 
Debton  {Seoiland)  Act  1880  (43  and  44  Viet, 
cap.  84),  sect.  13  and  H— Indictment — lie- 
leianey — Ambiguity. 

The  Bankruptcy  Frauds  and  Disabilities 
Act  1884  provides  by  section  4  that  an  un- 
discharged bankrupt  obtaining  credit  from 
any  person  to  the  extent  of  £20  without  in- 
fom^g  him  that  he  is  an  undischarged  bank- 
rapt  maybe  punished  "us  if  he  had  been 
guilty  of  a  crime  and  offence  under  the 
Debtors  (Scotland)  Act  1880,"  the  provisions 
whereof  are  to  be  applied  to  proceedings 
under  the  section.  That  Act  by  section  13 
provides  that  certain  punishments  may  be 
imposed  on  "  a  debtor  in  a  process  of  seques- 
tration or  cessio"  who  commits  any  of  cer- 
tain offences  thereby  deflued,  and  section  14 
provides  that  certain  punishments,  less  than 
those  which  may  be  inflicted  by  section  13, 
may  be  imposed  on  "  a  creditor  in  a  process  of 
sequestration  or  cessio"  who  shall  be  guilty 
of  certain  acts  there  specified.  An  indictment 
for  contravention  of  section  4  of  the  Act  of 
1884  set  forth  in  extenso  section  13  as  the  sec- 
tion applicable  to  such  a  case.  Held  that  the 
indictment  was  irrelevant  on  the  ground  of 
want  of  specification,  because  it  set  forth  a 
variety  of  offences  which  had  no  reference 
to  that  of  which  the  prisoner  was  accused. 

Queition,  ^yhether  the  lower  of  the  classes 
of  punishments  introduced  by  the  Act  of  1880 
must  not  be  held  to  have  been  intended  by  the 
Legislature  to  apply  to  the  offence  introduced 
by  the  Act  of  1884,  and  whether  a  charge  of 
contravention  of  that  section  ought  not  to  set 
forth  that  the  accused  was  liable  in  the  lesser 
penalty,  being  that  imposed  by  section  14  ? 

Question,  Whether  it  is  essential  to  a  good 
charge  under  the  4th  section  of  the  Bank-  ' 
ruptoy  Frauds  and  Disabilities  Act  1884,  to 
aver  that  the  credit  obtained  by  the  accused 
was  obtained  with  intent  to  defraud. 

Opinion  (per  Lord  CraighiU)  that  it  is  not. 
The  4th  section  of  the  Bankruptoy  Frauds  and 
Disabilities  (Scotland)  Act  1884  provides  — 
"Where  an  undischarged  bankrupt  obtains  credit 
to  the  extent  of  £20  or  upwards  from  any  person 
without  informing  such  person  that  he  is  an  undis- 
charged bankrupt,  he  shall  be  guilty  of  a  crime 
and  offence,  and  may  be  dealt  with  and  punished 
as  if  he  had  been  guilty  of  a  crime  and  offence 
under  the  Debtors  (SooUand)  Act  1880,  and  the 
provisions  of  that  Act  shall  apply  to  proceed- 
ings under  this  section." 

The  sections  of  the  Debtors  Act  1880  whioh 
relate  to  proceedings  are  section  13  to  section  16. 
Section  13  relates  to  the  "  debtor  in  a  process  of 
sequestration  or  cessio. "  It  enaote  that  he  shall 
on  conviction,  before  a  Court  of  Justiciary  or 
Sheriff  and  jury,  be  liable  to  imprisonment  not 
exceeding  two  years,  or  on  conviction  before  the 
Sheriff  without  a  jury  to  imprisonment  for  a  term 
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not  exceeding  sizty  days  (noless  be  proves  that 
he  had  no  intent  to  defrand),  in  any  of  six  differ- 
ent eases  under  head  A,  or  in  any  of  fl-re  different 
oases  under  head  B.  On  the  other  hand,  section 
14  provides  for  the  punishment  of  a  creditor 
in  a  petition  for  sequestration  or  oessio  who 
does  certain  acts  with  intent  to  defraud,  and  it 
makes  such  creditor  liable  to  imprisonment  not 
exceeding  one  year,  or  if  tried  before  the  Sheriff 
without  a  jury  to  imprisonment  not  exceeding 
sixty  days. 

Alexander  Cooper  was  charged  in  the  Sheriff 
Oriminal  Court  at  Aberdeen  at  the  instance  of 
Charles  Duncan,  Procurator-Fiscal  for  Aberdeen- 
shire, with  a  contravention  of  section  4  [above 
quoted]  of  the  Act  of  1884,  in  so  far  as  being  an 
undisonarged  bankrupt  he  had  on  several  occa- 
sions, whUe  carrying  on  bnsiness  in  Aberdeen, 
obtained  from  various  persons  and  firms  named 
in  the  libel  sums  of  money,  in  each  case  to  an 
amount  greater  than  £20,  without  informing  the 
said  persons  or  firms  or  any  of  them  that  he  was 
an  undischarged  bankrupt.  The  libel  set  forth 
section  4  of  the  Act  of  1884,  above  quoted,  and 
then  proceeded  to  set  forth  in  extento  section  1 S 
of  the  Debtors  (Scotland)  Act  1880.  It  made  no 
reference  to  section  14  or  the  offences,  punishable 
with  a  less  penalty  than  those  in  section  13,  (here 
enacted. 

Two  objections  were  stated  to  the  relevancy. 
(1)  The  fint  was  that  while  in  the  major  pro- 
position of  the  indictment  against  the  prisoner  it 
was  stated  that  it  was  a  crime  and  offence  for  an 
nndischarged  bankrupt  to  obtain  credit  to  an  ex- 
tent of  £20  or  upwards  without  disclosing  the  fact 
that  he  was  so  undischarged,  unless  the  accused 
proved  to  the  satisfaction  of  the  Court  that  he  did 
so  without  intent  to  defraud,  there  was  no  aver- 
ment in  the  minor  proposition  that  the  accused 
obtained  the  credits  narrated  there  with  such 
intent.  (2)  The  second  objection  was  that  the 
Bankruptcy  Frauds  and  Disabilities  (Scotland) 
Act,  section  4,  stated  that  the  crime  thereby 
created  was  to  be  dealt  with  and  punished  as 
if  the  accused  had  been  guilty  of  "a  crime  and 
offence  under  the  Debtors  (Scotland)  Act  1880, 
and  the  provisions  of  that  Act  shall  apply  to 
proceedings  under  this  section;"  that  the  Debtors 
(Scotland)  Act  embraced  different  crimes  and 
imposed  different  punishments,  and  that  there- 
fore it  was  uncertain  which  of  the  punishments 
there  imposed  applied  to  the  crime  created  by 
the  Bankruptcy  Frauds  and  Disabilities  Act,  or 
under  which  section  of  the  Debtors  (Scotland) 
Act  the  offenee  should  have  been  tried,  and  that 
the  libel  was  vagne  on  these  grounds  generally. 

The  Sheriff-Substitute  (Dovb  Wilson)  repelled 
the  first  objection,  but  sustained  the  second,  and 
therefore  found  the  libel  irrelevant. 

The  Procurator-Fiscal  brought  this  bill  of  ad- 
vocation, maintaining  that  if  the  Sheriff-Substi- 
tute's ruling  were  right  the  said  4th  section  of 
the  Act  1884  was  unworkable,  and  it  was  import- 
ant in  the  interest  of  the  public  that  the  question 
should  be  set  at  rest 

He  pleaded— "It  is  not  necessary  for  the 
prosecutor  to  allege  or  to  prove  any  frandn- 
lent  intention  on  the  part  of  a  person  ac- 
cused of  the  statutory  crime  and  offence  libelled, 
nor  will  the  absence  of  fraudulent  intention  on 
the  part  of  the  accused  be  a  relevant  defence. 

He  also  pleaded — "The  crime  and  offence  set 


forth  in  the  fourth  section  of  the  Bankruptcy 
Frauds  and  Disabilities  (Scotland)  Act  1884,  being 
a  crime  and  offence  which  can  only  be  oonuuitted 
by  •  bankrupt  debtor,  the  reference  in  said  see- 
tion  to  the  Debtors  Act  1880  is  to  the  ISth  section 
of  the  same,  and  to  the  crime  and  offence  therein 
set  forth. " 

The  complainer  argned — The  more  impottant 
question  here  was,  whether  the  referenoe  to  th«  Act 
of  1880  was  so  ambiguous  as  to  make  the  Act  ot 
1884  unworkable,  there  being  in  the  former  Act 
two  classes  of  crimes  and  offences,  with  different 
scales  of  punishment,  and  it  being  therefore 
uncertain  which  of  these  punishments  applied  to 
the  crime  created  by  the  Act  of  1884  ?  Now,  tba 
Act  of  1884  created  and  defined  a  new  offence, 
which  could  only  be  committed  by  an  undis- 
charged bankrupt.  JMna  fade,  therefore,  the 
punishment  appropriate  to  a  fraudulent  bank^ 
rupt  was  the  appropriate  punishment  for  the 
case.  The  reference  to  the  Act  of  1880  was 
only  made  for  the  procedure  and  measure 
of  punishment.  Now,  granting  that  sec- 
tion 13  of  this  latter  Act  imposed  one 
scale  of  offence  and  section  14  another,  there 
was  really  in  the  sense  and  reason  of  the  matter 
no  practical  ambiguity  whatever,  inasmuch  as 
section  13  dealt  with  the  offence  alone  of  a  debtor, 
and  section  14  with  the  offence  of  a  creditor.  To 
put  it  shortly,  the  dilemma  was  cleared  in  this 
way — The  offence  created  by  the  4th  section  of 
the  1884  Act  could  only  be  committed  by  an  un- 
discharged bankrupt,  and  was  therefore  punish- 
able of  necessity  under  the  only  clause  (18)  which 
was  applicable  to  a  debtor.  The  Sheriff-Substi- 
tute ought  to  have  sentenced  the  accnsed,  if 
found  guilty,  to  the  higher  scale  of  punish- 
ment imposed  by  section  13,  to  which  his 
offence  could  alone  be  referred.  (2)  On  the 
other  objection  the  Sheriff- Subetitnte  had  de- 
cided rightly.  The  offence  was  constituted 
simply  by  an  undischarged  bankrupt  obtaining 
credit  without  disclosure  of  his  true  position.  It 
was  unnecessary  to  libel  and  prove  fraudulent 
motive.  In  the  Post  0£Bce  cases  the  words  of  the 
statute  were  simply  libelled,  there  being  no  libel- 
ling of  the  words  "  wickedly  and  feloniously." 

The  respondent  replied— On  the  first  objection 
— The  statute  of  1884  was  practically  unworkable. 
There  were  two  scales  of  punishment  imposed  by 
the  1880  Act,  to  which  reference  was  made  for 
the  mode  of  punishment.  The  scale  most  favour- 
able to  the  liberty  of  the  subject  must  be  taken. 
No  aid,  however,  could  be  got  from  the  statute 
in  determining  definitely  whether  the  higher  scale 
of  section  13  or  the  lower  oneof  section  14  was  to  be 
applied  to  the  offence  in  question.  On  the  other 
objection  the  Sheriff-Substitute  was  wrong.  The 
attempt  to  defrand  must  be  averred  and  proved. 
But  further,  thirdly,  the  present  form  of  review 
was  quite  unusual.  This  indictment  had  been 
finally  found  irrelevant,  and  the  complainer  could 
not  work  out  a  judgment  if  he  now  succeeded  in 
obtaining  it. 

At  advising — 

LoBD  YoTTNo — The  question  is  interesting  and 
important,  and  the  argument  on  it  on  either  side  ia 
intelligible.  The  prosecutor  avers  against  the  ac- 
cused that  being  an  undischarged  bankrupt  he  ob- 
tained credit  toan  extent  exce^ng£20  tromaper- 
son  whom  he  did  not  inform  that  he  was  an  undia- 
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obarged  bankmpt.     Now,  that  acoasation  would 
not  by  the  common  law  of  Scotland  be  listened 
to  for  a  moment.    Bat  the  proseoator  aaya  that 
that  which  ia  no  offence  at  common  law  is  made 
so  by  olanse  4  of   the  Bankruptcy  Frauds  and 
Disabilities  (Scotland)  Act  1881,  which   enacts, 
"That  where  an  nndischarged  bankrupt  obtains 
credit  to  the  extent  of  £20  or  upwards  from  any 
person,  without  informing  such  person  that  he 
is  an  nndischarged  bankrapt,  he  shall  be  guilty 
of  a  crime  and  offence."    Now,  if  the  statute  had 
proceeded  no  further  it  would  have  been  defective 
in  two  respects  only,  so  far  as  I  can  see,  viz. ,  as 
to  where  the  accused  was  to  be  brought  to  trial, 
and  as  to  how  he  was  to  be  punished ;  but  the 
same  clause  supplies    provision  on    these  two 
points,  for  it  goes  on,  "and  may  be  dealt  with 
and  punished  as  if  he  had  been  guilty  of  a  crime 
and  offence  under  the  Debtors  (Scotland)  Act 
1880,  and  the  provisions  of  that  Act  shall  apply 
to  proceedings  under  this  section."    Now,  s  per- 
son who  is  charged  with  an  offence  under  the  Act 
of  1880  may  be  tried  in  the  Justiciary  Court  or  in 
the  Sheriff  Court,  with  or  without  a  jury,  and  if 
convicted  may  be  punished,  according  as  the  crime 
or  offence  belongs  to  one  or  other  of  two  classes, 
with  imprisonment  for  not  exceeding  two  years 
or  not  exceeding  one  year.    ThisActof  ISSlisdis- 
tinct  enough  in  creating  the  offence,  and  refers  to 
the  other  Act  only  for  the  mode  of  dealing  with  the 
offender  and  the  extent  of  the  punishment.    Why 
'we  should  have  all  we  have  in  the  indictment  I 
cannot  comprehend.     The  question  arises,  under 
which  of  the  two  classes  of  crime   and  offence 
under  the  Act  of  1880  the  person  offending  nnder 
clause  4  of  the  Act  of  1884  comes  ?    There  are,  as 
I  have  said,  two,  the  one  nnder  clause  18  of  that 
Act  being  applicable  to  debtors  in  a  ccssio  or  se- 
qnestration,  who  do  certain  things,  and  the  other 
being  applicable  under  section  14  to  "any  creditor 
under  a  petition  for  sequestration  or  ceesio   or 
disposition  omnium  bonorum" \iho  does  certain 
things.    It  was  argued  for  the   prosecutor   that 
the  offence  created  by  clause  4  of  the  Act  of  1884, 
being  capable  of  being  committed  onlyby  an  undis- 
charged bankrupt,  the  class  of  offence  in  the  Act  of 
1880,  which  isreferredtoforthemeasureof  punish- 
ment, must  be  the  class  created  by  clause  13  ap> 
plicable  to  debtors,  which  is  the  higher  scale  of 
punishment.      The  accused,  on  the  other  hand, 
maintained  that  the  other  class  provided  by  clause 
14  ought  to  be  taken  by  reason  of  its  providing  a 
lower  scale  of  punishment,  and  being  fairest  for 
the  accused,  but  he   also  maintained   that   the 
statute  was  unworkable,  inasmuch  as   it   refers 
generally  to  anyone  convicted  of  a   crime   and 
offence  under  the  Act.    Now,  I  am  not  prepared 
to  take  this  latter  view  advanced  by  the  accused. 
I  am  doubtful  if  the  higher  scale  is  to  be  taken  in 
preference  to  the  lower,  for  I  can  see  great  force 
in  the  suggestion,  that  there  being    two  classes 
with  two   different  scales  of   punishment,  and 
reference  to  them  being  general,  it  is  reasonable 
to  take  the  lowest,  and  that  may  be  sufficient  for 
the  purposes  of  justice.     I  rather  abstain  from 
g;iving  •  definite  decision  on  the  matter,  but  the 
inclination  of  my  mind  is  certainly  that  the  lowest 
class  of  punishment  ought  to  be  taken,  for  I  do 
not  think  the  argument  of  the  Solicitor-General 
oonclnstve,  that   it  is  reasonable   to   infer   the 
Ijegislatnre  meant  the  higher  scale,  because  the 
crime  under  clause  4  of  the  last  Act  can  only  be 


committed  by  an  undischarged  banlcmpt.  I 
should  think  the  law  would  h<^d  that  a  per- 
son accused  was  more  likely  to  commit  the 
crime  of  tiie  lower  class,  and  should  incnr 
the  lower  punishment  nnder  the  Act  of  1880. 
In  short,  the  accused  here  is  just  as  capable  of 
committing  the  one  class  of  offence  under  the  Act 
of  1880  as  the  other,  and  I  see  no  reason  to  take 
the  higher  and  not  the  lower  scale  of  punishment. 
But  the  indictment  here  is  singular.  I  should 
have  expected  the  prosecutor  to  have  libelled  that 
the  accused  violated  this  clause  4  of  the  Act  of 
1884,  and  that  he  was  to  b«  punished  and  dealt  with 
OS  provided  by  the  Act  of  1880,  and  that  that  Act 
provided  that  any  offender  under  the  Act  should 
be  dealt  with  by  the  Court  of  Justiciary  or  the 
Sheriff  Court,  and  the  punishment  to  which  the 
accused  was  amenable  was  imprisonment  for  a 
term  not  exceeding  one  year,  or  (when  the  Sheriff 
was  sitting  without  a  jury)  for  not  exceeding 
sixty  days.  I  should  have  sustained  the 
relevancy  of  an  indictment  framed  in  these 
terms.  But  this  indictment  sets  out  the  whole 
of  clause  18,  and  enumerates  and  specifies 
nnder  it  a  whole  cloud  of  offences  with  which 
this  case  has  nothing  whatever  to  do.  I  do  not 
think  the  prosecutor  is  entitled  to  do  this.  It 
perplexes  the  accused,  defining  crimes  and  offen- 
ces under  which  his  offence  is  not  said  to  come. 
Therefore  I  am  disposed  to  affirm  the  Sheriff's 
judgment,  finding  the  indictment  irrelevant,  and 
practically  all  that  I  have  said  has  only  been  with 
a  view  to  announce  my  own  opinion  with  a  view 
to  the  guidance  to  the  framing  of  another  indict- 
ment of  a  similar  offence. 

The  other  objection  has  been  repelled  by  the 
Sheriff,  and  is  not  before  us  for  judgment,  though 
it  is  reasonable  enough  to  ask  our  views  on  it,  the 
bill  of  advocation  being  at  the  instance  of  the 
Crown,  who  acquiesced  in  it.  My  own  feeling  as 
regards  it  is,  ^at  it  would  have  been,  better  if 
fraudulent  intent  had  been  averred.  But  I  do 
not  think  the  question  an  interesting  one.  I  have 
had  before  now  occasion  to  express  my  own  general 
views  as  to  the  mode  of  dealing  with  statutory 
offences  where  a  certain  quality  in  the  Act  libelled 
is  of  the  essence  of  the  offenoe,  and  the  particular 
statute  places  the  burden  of  disproving  that 
quality  upon  the  accused,  and  I  said  I  had 
never  found  such  a  prosecution  valuable.  No 
jury  was  ever  called  upon  to  pronounce  judg- 
ment till  the  whole  case  was  before  them, 
and  assuming  anything  you  choose  to  in- 
stance as  the  essential  quality  of  an  offence, 
so  that  unless  that  exists  in  their  judgment  the 
prosecution  will  fail ;  if  that  is  not  in  their  judg- 
ment established,  it  will  be  their  duty  to  acquit 
the  accused,  and  they  will  do  it.  To  take  a 
familiar  instance,  if  guilty  knowledge  is  essential 
to  the  character  of  an  offence,  so  that  it  cannot  be 
committed  by  an  innocent  man,  it  is  certain 
neither  judge  nor  jury  would  convict  if  they 
thought  the  accused  party  innocent,  and  putting 
it  never  so  much  on  the  accused  to  prove  his  inno- 
cence would  not  praotioally  vary  it.  Therefore  the 
trial  of  the  case  and  the  result  will  be  the  same 
whether  intent  to  defraud  is  libelled  or  not.  I 
should  myself  libel  it  as  the  feature  of  the  offence 
recognised  by  the  prosecutor  as  such,  though  not 
that  he  was  to  lead  direct  evidence  of  intent  to 
defraud.  But  be  had  better  face  it,  for  I  rather 
think  no  public  proEecntor  would  ark  for  the 


ed  by 


Google 


358 


The  Scottiah  Law  BepoHer.—Vol  XXIll. 


L       Feb.  3,  1886. 


oonyiotion  of  an  midisoharged  bankmpt  'who  had 
withoat  frandnlent  intent  obtained  £20.  He 
must  mean  that  the  offence  is  the  intention  to 
defraud.  Therefore  the  prosecator  had  better 
libel  it,  though  I  refrain  from  saying  that  the 
Sheriff  ia  wrong  in  not  holding  the  libel  irrele- 
vant  because  the  intent  to  defraud  is  not  there 
Ubelled. 

These,  then,  are  my  views  on  this  indictment, 
and  they  are  really  given  for  the  gnidanoe  of 
prosecutors  in  framing  future  indictments  of  a 
similar  nature,  because  this  one  is  dead  and  gone, 
and  no  procedure  can  take  place  under  it.  On 
the  whole  matter,  then,  I  think  the  Sheriff  is 
right  in  holding  the  indictment  irrelevant  as  it 
stands,  and  with  reference  to  the  mode  under  the 
Act  of  1880  for  punishment  and  procedure,  which 
I  think  unwarrantable,  and  I  am  not  prepared 
to  say  that  he  is  wrong  in  repelling  the  objection 
as  regards  intent  to  defraud. 

LoBo  Cbaiohill — I  concur.  There  were  two 
objections  which  the  Sheriff  had  to  deal  with — 
(1)  That  the  libel  was  irrelevant,  in  respect 
it  did  not  set  out  that  there  was  intent  to  defraud. 
I  think  in  strictness  the  Sheriff  is  right  in  re- 
pelling that  objection.  The  prosecutor  used  the 
words  of  the  statute  by  which  the  offence  was 
created,  and  agreeing  with  him  as  matter  of  ob- 
ligation, I  think  it  is  not  necessary  that  he  should 
qualify  the  words  in  a  particular  way.  I  do  not 
think  the  accused  could  suffer  any  hardship  here. 
I  agree  with  Lord  Young  in  thinking  that  if  the 
case  had  gone  on  with  the  indictment  as  it  standH, 
and  if  there  bad  been  such  a  defence  as  would  have 
led  the  jury  to  come  to  the  conclusion  that  there 
was  no  illegal  intent,  then  a  conviction  would  not 
have  been  obtained  by  the  prosecutor. 

With  reference  to  the  other  objection  to  the 
relevancy,  I  agree  with  the  Sheriff  and  Lord  Young. 
There  is,  I  think,  looking  to  the  terms  of  the  clause 
by  which  the  offence  is  created,  a  wantof  precision 
and  clearness,  or  rather  there  was  an  ambiguity, 
which  it  behoved  the  prosecutor  to  remove  be- 
fore the  case  went  to  trial. 

LoBD  JusTioB-CutBK— I  concuT  in  the  result  of 
the  opinions  expressed.  The  one  cardinal  objec- 
tion to  the  relevancy  of  the  indictment  is,  that  it 
is  ambiguous  and  lacks  precision,  and  the  differ- 
ent views  that  have  been  advanced  in  discussing 
it  clearly  show  this.  There  is  no  reason  why 
it  should  be  the  one  or  the  other  if  there  is 
an  indictable  offence  under  the  statute,  for  if 
there  is  there  should  be  no  difficulty  in  expressing 
the  offence  or  libelling  it  distinctly.  It  is  enough 
to  say  that  this  indictment  is  not  one  which  can 
be  sustained  here,  and  the  acctued  ought  not  to 
have  to  grope  through  a  variety  of  clauses  in  the 
Act  of  Parliament  in  order  to  ascertain  of  what 
he  is  accnsed.  I  agree  with  Lord  Young  that  the 
Act  of  1884  is  not  unworkable,  though  it  requires 
some  pains  to  work  it.  I  am  clear,  however,  that 
the  accused  is  not  bound  to  answer  to  such  an 
indictment  as  that  before  us. 

In  regard  to  the  question  of  libelling  intent  to 
defraud  I  reserve  my  opinion.  That  frandnlent 
intent  is  of  the  essence  of  the  crime  is  certain, 
and  the  prosecutor  must  have  satisfied  the  jury 
that  on  Uie  evidence  there  was  that  intent. 

liOBD  YovMo— I  do  not  know  if  I  made  myself 


quite  clear.  As  regards  the  framing  of  the  indict- 
ment so  far  as  the  mode  of  proceeding  against 
the  accused,  clauses  13  and  14  are  the  same;  the 
only  distinction  is  as  regards  the  extent  of  the 
punishment,  the  maximum  in  the  one  clause  being 
two  years  and  in  the  other  one  year.  Bnt  one 
is  just  as  competent  as  the  other.  Therefore  I 
think  it  is  a  fair  subject  for  the  prosecutor's 
consideration  in  the  future  that  he  should  con- 
clude for  punishment  not  exceeding  one  year. 

The  Court  refused  the  bill  of  advocation. 

Counsel  for  Complainer — Sol. -Gen.  Robertson 
—  Bankine.  Agent — James  Anldjo  Jamieson, 
W.8. 

Counsel  for  Bespoudent — M'Lennan. 


Wednettlay  February,  3. 

DALRTHPLE  V.  CHALMERS  (P.-F.  OF  DUU- 
FRIESSHrRE). 

Juttidarp  C<ue» — Tretpan  in  Purwit  of  Gamt 
—Day  TretpatB  Act  1832  (2  and  8  WOl.  IV. 
cap.  68),  tee.  1—Tre«pa*» — A^niniitration  of 
JutUee — Qyettion  of  (HvU  Bight. 

A  person  accused  of  trespassing  in  pursuit 
of  game  on  the  lands  of  another,  defended 
himself  on  the  ground  that  the  place  where 
he  was  alleged  to  have  trespassed  was  truly 
on  the  forrahore,  and  that  be  had  a  right  to 
be  there.     It  appeared  that  he  had  shot  game 
at  a  spot  between  the  high  water-mark  of 
ordinary  tides  and  the  high  water-mark  of 
spring  tides,  and  a  question  was  also  raised 
as  to  whether  the  title  of  the  alleged  proprie- 
tor had  been  proved.    Held  that  the  questions 
involved  in  the  case  being  questions  of  eivil 
right,  they  ought  not  to  be  tried  in  snch  a 
form,  and  that  the  judgment  of  the  Sheriff 
convicting  the  accused  ought  to  be  quoMhed. 
Charles  Dslrymple,  draper  at  Warren,  Onmmer- 
trees,  Dumfries,  was  charged  at  the  instance  of 
Thomas  Shanks  Chalmers,  Procurator-Fiscal  at 
Dumfries,  under  the  Summary  Jurisdiction  (Scot- 
land') Acts  1864  and  1881,  with  a  contravention  of 
the  1st  section  of  the  Act  2  and  3  WilL  lY.  cap.  68 
(Day  Trespass  Act),  "in  so  far  as  he  did  oommit 
a  trespass   by  entering  or  being  in  the  day- 
time, ...  on  the  merse  land  forming  p«rt  and 
pertinent  of  the  farm  of  Midtowu,  in  the  parish  of 
Carlaverock,  occupied  by  James  Thomson,  and 
belonging  to  and  without  leave  of  Lord  Henries, 
in  search  or  pursuit  of  game." 

He  pleaded  not  guilty.  He  admitted  having 
been  upon  the  land  in  question  on  the  date 
libelled,  and  having  shot  a  hare,  but  maintained 
that  the  said  ground  being  within  the  limits  of 
the  foreshore  of  the  Solway  Firth  or  estuary  of  the 
river  Nith,  he  as  one  of  the  public  had  a  right 
to  walk  thereon,  and  was  entitled  to  shoot  game 
there. 

The  following  facts  were  held  proved — (1)  That 
the  farm  of  Midtown  formed  part  of  the  barony  of 
Carlaverock,  to  which  a  title  was  produced,  and 
which  [fact]  indeed  was  not  disputed ;  and  (8)  that 
the  spot  where  the  hare  was  shot  by  the  aoooaed 
was  on  said  farm,  on  ground  considerably  abor* 
the  high  water-mark  of  ordinary   tides.      In 
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pronounciug  judgment  the  Sherifl-SabBtitiite 
(BoTLi  Hops)  incidentally  found  in  law  that  the 
"foreshore  "  was  to  be  decided  by  the  height  of 
ordinary  tides,  not  of  spring  sides,  and  therefore 
held  on  the  evidenoo  that  the  spot  where  the  haie 
-was  Idlled  was  above  the  ' '  f  oieishore  "  and  on  the 
land  of  Lord  Herries. 

The  Sheriff-Sabstitnte  oonTicted  the  aocnsed 
of  the  contravention  charged,  lining  him  Is. 

Daliymple  took  a  Oase  for  appeal  to  the  High 
Conrt  of  Jnstioiary. 

The  questions  of  law  for  the  opinion  of  the 
Oonrt  were: —  "(First)  Whether  the  limits 
of  the  '  foreshore '  are  to  be  determined 
by  the  height  of  the  ordinary  tides  or  of  the 
spring  tides  ?  and  (Second)  Whether  the  written 
title,  along  with  the  oral  evidence  adduced, 
has  instructed  a  saffioient  right  in  Lord  Herries 
to  the  farm  of  Midtown." 

The  appellant  argued  —  The  first  question 
raised  here  was  a  very  narrow  question  of  civil 
right,  and  was  not  the  sort  of  question  which  fell 
to  be  decided  in  a  criminal  prosecution  of  this 
kind — Uiggint  v.  Earl  of  Moray,  September  9tb 
1884,  22  8.L.B.  8;  Barlas  v.  Ghalmert,  April 
4,  1876,  3  B.  (Jus.  Ga.)  26.  The  law  as  laid 
down  iu  Erskine's  Inst.  ii.  6,  17;  Stair  ii.  1,  6 ; 
Bell's  Frin.  641 — that  the  foreshore  compre- 
hended all  that  was  covered  by  the  sea  in  ordi- 
nary tides — was  not  consistent  with  the  dicta  in 
Offloari  of  State  v.  Bmilh,  per  Lord  Moncreiff, 
March  11,  1846,  8  D.  721,  aff.  May  13,  1849, 
6  Bell's  (H.  of  L.  App.)  487,  and  the  limit  of  the 
foreshore  must  really  be  held  to  be  that  of  ordi- 
nary spring  tides — Rankine  on  Landownership, 
219 ;  Bruce  v.  SathiehiU,  M.  9342.  The  second 
qnestion  was  as  out  of  place  here  as  the  first.  The 
conviction  was  harsh,  and  must  be  quashed. 

The  respondent  replied — The  questions  asked 
were  properly  raised  here,  and  they  involved  no 
question  of  civil.right — Seotty.  Vine,  July  9, 1861, 
80  L.J.,  Mag.  Cases,  207.  In  Scotland  all  the 
institutional  writers  spoke  of  the  limit  of  the 
question  as  being  the  ordinary  tides,  and  although 
Uiere  were  only  tUeta  in  decided  cases  on  the 
qnestion,  yet  in  En{^and  it  had  been  authorita- 
tively settled  in  Tm  Attorney-General  v.  Cham- 
ben,  1864,  4  De  G.  M.  &  O.  206,  that  the  limit 
was  not  that  of  the  highest  tides  of  the  year,  but 
the  limit  reached  by  the  highest  ordinary  tides — 
Bell's  Dictionary,  p.  678. 

At  advising — 

LoBD  JosnoK-OLSBX — The  questions  which 
have  been  raised  and  ably  argued  in  this  appeal 
are  interesting  and  not  altogether  new,  but  I 
think  they  are  singularly  out  of  place  in  a  crimi- 
nal case  of  this  kind.  It  may  be  that  the  appel- 
lant Ixma  fide  believed  that  the  highest 
spring  tide  was  the  boondary  of  the  sea- 
shore, and  his  actions  were  in  that  view  ex- 
ensable,  and  probably  it  is  enough  to  say  that 
in  order  to  show  that  this  prosecution  ought 
never  to  have  gone  on.  The  amount  of  crimin- 
ality is  measured  by  the  sum  which  the  Sheriff 
exacted  as  the  penalty.  But  the  question  really 
to  be  decided  is  not  one  of  crime,  but  a  question 
of  civil  light,  and  accordingly  should  never  have 
been  ndMd  by  a  pioeeontion  of  this  kind. 
Therefore,  without  giving  any  opinion  as  to 
whether  the  appellant  was  rightly  or  wrongly  on 
the  foreshore,  or  as  to  the  right  of  the  public  to 


shoot  game  when  upon  the  proper  foreshore,  I 
am  of  opinion  that  this  is  not  a  proper  way  of 
raising  such  questions,  and  therefore  I  think  the 
conviction  must  be  set  aside. 

LoBD  Yoima — I  am  glad  we  are  not  called  upon 
to  decide  whether  a  man  is  entitled  to  kill  a  hare 
on  the  seashore.  I  should  think  it  unimportant 
as  an  infringement  of  the  rights  of  property,  but 
the  question  whether  a  man  on  the  proper  sea- 
shore, who  shoots  a  hare  there,  is  a  trespasser  on 
property  in  pursuit  of  game  is  truly  the  ques- 
tion raised  here.  Is  he  a  trespasser  under 
the  statute  on  any  land  open  or  inclosed? 
Now,  a  man  on  the  seashore  is  priftM  fade 
not  a  trespasser,  I  say  again,  whether  there 
is  any  law  to  restrain  him  from  meddling 
with  a  hare  if  he  comes  across  it,  we  are 
not  to  consider.  Bat  the  question  presented 
to  us  is,  whether  this  is  seashore  or  not? 
for  the  Sheriff  is  of  opinion  that  if  the 
proper  seashore  lies  between  high  and  low  water, 
he  oould  not  convict  the  man  for  trespassing 
under  the  Day  Poaching  Act,  but  as  it  was  proved 
to  his  satisfaction  that  the  hare  was  overtaken 
between  two  high  water-marks,  one  of  ordinary 
tides,  and  the  other  that  of  the  highest  spring  tides, 
he  formed  the  opinion  that  the  spot  where  the 
bare  was  killed  was  off  the  seashore,  and  convicted 
the  appellant,  fined  him  one  shilling,  and  re- 
ferred the  matter  to  us.  I  think  the  question  is 
not  a  fit  one  for  discussion  before  the  Sheriff 
in  a  poaching  prosecution.  To  elucidate 
it  properly  reference  would  have  had  to 
have  been  made  to  the  works  of  institutional 
writers  smd  modem  treatises,  and  all  this 
would  have  taken  place  at  great  length  in  the 
presence  of  the  poacher  himself,  and  would  have 
caused  him  much  more  inconvenience  than  the 
statute  even  had  power  to  do.  The  Day  Trespass 
Act  is  for  questions  of  a  different  sort  altogether 
— for  men  getting  into  their  neighbour's  lands  as 
trespassers.  Nor  is  it  fitting  that  we  should  be 
called  upon  to  say  whether  there  is  any  speoialty 
in  Lord  Herries'  titles  to  make  the  question  in 
any  way  different.  I  therefore  agree  that  this 
one  shilling  conviction  ought  to  be  set  aside 
without  answers  being  given  to  the  questions 
presented  to  us. 

LoBD  ObaiohiUi — I  concur.  The  question 
truly  is,  whether  the  place  where  the  hare  was 
shot  is  part  of  Lord  Herries'  farm  or  seashore 
open  to  the  world  at  large  ?  Now,  to  determine 
this  requires  an  examination  6f  tities  and  also  of 
the  ground.  In  the  Forree  and  Perth  cases 
[Biggint-w.  Earl  of  Moray,  and^ariotv,  Ohalmer*, 
tup.  eit.  ],  which  dealt  with  the  right  of  persons  fish- 
ing with  rods,  we  decided  that  such  questions  were 
not  fit  to  be  made  questions  for  decision  in 
criminal  prosecutions.  Now,  the  same  prin- 
ciple applies  here.  And  I  should  myself,  inde- 
pendently of  these  oases,  have  decided  in  that 
manner.  We  ought  then  to  agree  to  set  aside 
the  conviction  without  answering  the  questions. 

The  Oonrt  quashed  the  conviction  without  an- 
swering the  questions  of  law  submitted  in  the  Oase. 

Counsel  for  Appellant— Salvesen.  Agent- 
Thomas  M-Nanght,  S.S.O. 

Counsel  for  Bespondent — Bankine.  Agents — 
Mackenzie  &  Eermaok,  W.S. 
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Wednetday,  February  3. 

FARQUHAnSON  V.  WHTTB  (P.-F.  OF  FOR- 
FARSHIRE). 

Juitieiary  Oata — Computation  of  Time — Lunar 
or  Calendar  ilonth—13  Geo.  III.  cap.  54. 
The  Act  13  Geo.  III.  cap.  51  (Game  Act 
1731)  prondes  by  section  14  that  no  penalty 
shall  be  recovered   thereiiuder  nnlesa   the 
prosecnUoo    "shall  be  commenced  within 
sis  months  after  the  offence  committed." 
Held   that  a  prosecution  was    commenced 
within  the  six  months  which  was  commenced 
within  six  ealetidar  but  not  within  six  lunar 
months  of  the  offence. 
Computation  of  Time— Act  13  and  14  Viet.  e.  21. 
The  Act  of  1850,  for  shortening  the  lan- 
guage nsed  in  Acts  of  Parliament,  providing 
that  month  shall  mean  calendar  month  unless 
words  shall  he  added  showing  Innar  month 
to  be  intended,  applies  to  Acts  passed  before 
as  well  as  after  1850. 
Juttieiary  Ca*ei— Complaint— Proieeution. 

■^Hiere  a  prosecution  required  by  the_  Act 
on  which  it  was  founded  to  be  raised  within 
six  months,  and  though  warrant  for  the  ap- 
prehension of  the  accused  had  been  granted 
within  that  time,  the  accused  had  not  been 
arrested  for  five  months  thereafter,  no  ex- 
planation of  which  delay  appeared  from  the 
proceedings  in  the  Inferior  Court,  the  Court 
qwuihed  a  conTtotion  obtained  against  him. 
The  Act  13  Geo.  III.  cap.  64  (the  Game  Laws 
(Scotland)  Act  1778)  which  provides,  inter  alia, 
sec.  1,  that  any  person  taking,  killing,  selling,  or 
buying  mniifowl  between  10th  December  and 
12th  August  shall  forfeit  the  sum  of  £5  for  each 
so  taken,  killed,  <bc.,  makes  by  section  14  this 
proviso — "Provided  always  that  no  penalty  or 
forfeiture  in  this  Act  shiUl  be  recovered  unless 
the  prosecution  for  recovering  thereof  shall  be 
commenced  within  six  months  after  the  offence 
committed." 

The  Act  18  and  14  Vict  cap.  21  (Act  for  short- 
ening the  language  used  in  Acts  of  Farlioment), 
sec.  4,  enacts— "Be  it  enacted  that  in  Acts  the 
word  'montii'  shall  be  deemed  and  taken  to 
mean  calendar  month,  unless  words  be  added 
sbowiag  lunar  month  to  be  intended. " 

On  7th  February  1885  a  complaint  was  pre-, 
sented  to  the  Sheriff  of  Forfarshire  by  the  Pro- 
curator-Fiscal of  Court  charging  John  Farquhar- 
^n,  residing  at  Easter  Dol^,  in  the  pariah  of 
OlMkisla  and  county  of  Forfar,  with  an  offence 
within  the  meaning  of  the  1st  section  of  the 
Act  18  Geo.  in.  cap.  54,  entitled  "  An  Act  for 
the  more  effectual  preservation  of  Game  in 
that  part  of  Britain  called  SooUaud,  and  for 
repeaUng  and  amending  several  of  the  laws  now 
in  being  relative  thereto,"  by  having  in  his  pos- 
session between  lOth  December  1888  and  12th 
August  1884,  to  wit,  11th  August,  93  or  thereby 
grouse  or  muirfowl,  whereby  be  was  liable  in  the 
penalty  of  £6  for  each'  bird,  or  alternatively  in 
imprisonment  as  there  provided,  as  such  penal- 
ties were  or  might  be  modified  under  the  Sum- 
mary Jurisdiction  Act  1881.  The  Sheriff-Substi- 
tute on  the  same  date  granted  warrant  to  arrest 
John  Farquharson,  bat  be  was  not  arrested  nntil 


the  9th  July  1685.  Ob  lAth  July  he  pleaded  not 
guilty,  and  on  18th  July  was  tried.  His  agent 
objected  that  the  complaint  was  incompetent 
because  proceedings  had  not  been  begun  within 
six  months,  being  six  lunar  months,  from  the 
date  of  the  offence  charged,  11th  August  to  7th 
February,  and  in  any  view,  because  the  complaint 
was  not  served  till  9th  July,  or  eleven  months  after 
the  alleged  offence,  and  was  prescribed  under  the 
14th  sec.  of  Act  13  Geo.  IIL ,  sec.  14,  above  quoted. 

The  Sheriff-Snbstitute  repelled  these  objections. 
After  proof  led,  the  Sheriff-Snbstitnte,  in  respect 
of  the  evidence  adduced,  convicted  Farquharson 
of  the  offence  charged;  therefore  adjudged  him  to 
forfeit  and  pay  the  sum  of  £23,  6s.  of  modified 
penalty,  being  five  shillings  sterling  of  modified 
penalty  for  each  bird  carried  or  had  in  his  pos- 
session, and  in  default  of  payment  thereof  wi^un 
ten  days  to  be  imprisoned  for  three  months. 

Farquharson  appealed  to  the  next  Oironit  Court 
of  Justiciary  to  be  held  at  Dundee. 

On  the  17th  September  1885  the  case  came 
before  Lord  Craighill  at  the  Circuit  Court  of 
Justiciary  at  Dundee.  His  Lordship  certified  it 
to  the  High  Court  of  Justiciary. 

Argued  for  the  appellant — The  word  "  mouth" 
in  Acts  of  Parliament  before  1850,  when  not 
qualified  by  the  word  "calendar,"  means  a 
lunar  month,  so  that  the  warrant  here  was  not 
granted  till  more  than  six  months  had  elapsed 
from  the  11th  of  Augast.  The  Act  of  1850, 
which  enacted  that  a  month  should  mean  a 
calendar  month,  applied  only  to  future  statutes, 
and  was  not  retrospective  in  its  operation — 
Eer's  Blackstone,  ii.  121  ;  CampbeW*  Truttee*  v. 
Caunove,  October  20,  1880,  8  B.  21.  An 
analogy  might  be  drawn  from  dedsons  on  the 
statute  relating  to  bankruptcy — SmUh  dk  Soliert- 
ion  V.  Jeffrey,  Feb.  10,  1826,  4  S.  442.  In  the 
rubric  to  the  4tb  clause  of  the  Act  of  1850  the 
words  were,  "Interpretation  of  certain  words  for 
future  Acts."  Although  that  Act  said  that  the 
interpretation  of  words  as  given  in  the  Act  were 
to  apply  to  all  statutes,  that  must  not  be  taken 
literally.  If  it  were,  then  on  that  principle  of 
interpretation  the  provision  in  the  same  section 
that  words  of  the  masculine  gender  were  to  in- 
clude the  female  would  make  women  liable  to  be 
called  out  under  the  Militia  Acts.  The  case  of 
Athley  [infra'\  did  not  apply,  as  that  was  a  prose- 
cution under  the  Public  Houses  Act  of  18G2,  after 
the  Act  of  1850,  and  only  declared  that  the  date  of 
two  mouths  mentioned  in  the  Act  included  the  day 
on  which  the  offence  was  said  to  be  committed. 

Argued  for  respondent — In  England  the  word 
"month"  before  1850  meant  lunar  month  in 
the  temporal  Courts,  but  in  Scotland  it  meant 
calendar  month,  therefore  it  was  not  necessary 
even  for  the  Act  to  be  retrospective  in  effect — it 
merely  declared  the  law.  In  Scotland  the  prac- 
tice was  always  to  count  the  months  for  which 
a  prisoner  was  to  be  detained  as  calendar  months. 
This  had  already  been  the  subject  of  direct 
decision — AMey  and  Others  v.  Tlie  Magittraie* 
of  Bothetay,  June  20,  1873,  11  Macph.  708. 
The  warrant  bad  been  obtained  within  six 
months  of  the  offence  being  committed.  The 
poaching  was  libelled  to  have  taken  place  on 
the  11th  August,  and  the  warrant  was  ob- 
tained on  7th  February.  It  would  have  been 
served  immediately  upon  the  accused,  but  he 
had  left  the  country  and  eonld  not  be  found. 
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The  only  way  in  which  a  proaeontion  conld  be 
began  was  by  applying  for  a  warrant,  and  if  that 
was  obtained  within  six  months  the  provisiona  in 
the  Aot  had  been  oomplied  with. 

At  advising — 

Lobs  Justioe-Guebk — I  think  nothing  could 
exemplify  the  importance  of  a  proper  readingof  the 
Aot  of  l850,putting  an  end  to  an  erroneous  construc- 
tion of  statates,  and  especially  penal  statutes,  better 
than  bis  case.  Nothing  conld  be  more  absurd  than 
that  imprisonment  of  so  many  months  should  be  a 
punishment  of  a  certain  duration  under  an  Act 
pasMd  before  1850,  and  a  punishment  of  another 
dnnktion  under  an  Act  passed  after  that  year.  The 
Aot  of  1850  was  intended  to  apply  to  all  Acts  of  Par- 
liament, as  it  says.  I  give  no  heed  to  the  argument 
derived  from  the  words  of  the  rubric,  because 
while  the  rubric  may  have  properly  carried  out 
the  ideas  embodied  in  the  statute  as  first  prepared, 
the  clause  may  have  been  afterwards  idtered 
although  the  rubric  remained  the  same.  On  the 
Act  of  1850  it  LB  manifest,  on  a  sound  oonstrnotion 
of  the  words  of  the  statute,  that  whenever  the 
word  month  occurs  in  any  statute,  it  most  be 
taken  to  mean  calendar  month,  unless  there 
occur  in  it  words  to  the  contrary  which  state  the 
mouth  is  to  mean  a  lunar  month. 

While  that  is  my  view  on  the  statute  of  1850, 
I  think  there  is  no  doubt  that  in  Scotland  the 
practice  on  this  matter  was  always  to  consider 
the  word  month  as  meaning  a  calendar  month, 
but  I  can  find  no  instance  of  a  lunar  month 
introduced  into  any  of  our  decisions.  I  confess 
the  authority  is  scanty,  and  the  question  might 
have  been  considered  an  open  enough  one  but 
for  the  statute  of  1860.  That  there  has  been  no 
necessity  for  construing  that  statute  shows  that 
there  was  a  general  consensus  of  opinion  as  to  the 
meaning  of  the  word  month.  On  the  whole,  my 
judgment  on  this  matter  is  against  the,  appellant. 

J^  regard  to  the  second  objection  raised,  the 
question,  if  it  were  fully  considered,  embraces 
qaestions  which  might  come  to  be  of  great  im- 
portance. Among  other  questions  that  it  raises 
IS,  whether  where  the  Legislature  hss  fixed  a 
certain  time  within  which  a  warrant  can  be  asked 
for  and  obtained,  a  warrant  can  be  obtained 
within  the  specified  time  and  served  beyond  that 
time  ?  I  say  nothing  about  tiiat,  as  the  case  can 
be  decided  on  other  grounds.  The  Act  under 
which  this  prosecution  was  carried  on  provides 
that  the  prosecution  must  be  commenced  with- 
in six  months,  but  the  warrant  was  not  served 
till  five  months  afterwards.  That  is  to  say, 
nothing  followed  the  granting  of  the  warrant  till 
eleven  months  after  the  crime  had  been  com- 
mitted. This  long  delay  is  left  without  any 
explanation.  It  is  said  that  the  accused  had 
absoonded,  but  we  have  no  means  of  finding  that 
oat.  In  view  of  that  irregularity  we  have 
decided  to  set  aside  the  conviction.  That  is  the 
Jndgment  of  the  Court,  and  in  view  of  the  fact 
ttiat  (be  judgment  was  in  favour  of  the  Procu- 
rator-Fiseal  on  the  point  upon  which  the  case 
was  certified  from  the  Circuit  Court  of  Dundee, 
we  give  no  expenses  to  either  party. 

Load  Tomia — ^I  am  of  the  same  opinion  as 
yonr  Lordship.  At  first  sight  this  looks  a  large 
qnestiont  but  it  is  really  a  very  small  one.  The 
Act  of  1850  is  now  36  years  old,  and  no  qnesUon 


of  this  kind  has  arisen  under  it  during  all  that 
time,  and  therefore  no  importance  attaches  to  the 
question  as  being  one  of  frequent  occurrence. 
On  the  matter  itself,  whether  the  month  shall  be 
taken  as  a  lunar  month,  which  by  common  con- 
sent is  taken  as  being  a  period  of  28  days— al- 
though that  is  not  quite  correct — or  it  shall  mean 
a  calendar  month  as  we  find 'it  in  our  calendars 
under  the  regulating  statute  of  Qeo.  II.,  is  it 
small  question.  But  if  there  is  a  doubt  as  to  the 
meaning  of  a  statute,  then  questions  will  arise, 
aud  what  I  mean  by  saying  that  this  is  a  small 
question  is  not  that  it  is  not  an  important  matter  to 
settle  the  meaning  of  the  word  month  as  it  occurs 
in  the  statute,  but  that  it  is  almost  immaterial 
which  way  it  is  settled.  In  England  at  common 
law  and  in  the  temporal  cotirts  it  was  the  practice 
to  take  the  word  month  to  mean  a  lunar  month, 
and  in  the  ecclesiastical  courts  to  take  it  to  mean 
a  calendar  month,  which  really  governed  all  their 
ecclesiastical  proceedings. 

Mr  Stephen  in  his  editition  of  Blackstone  says 
— "By  QiB  old  common  law  a  'month'  used  to 
be  in  matters  temporal  a  lunar  month  or  28 
days,  in  matters  spiritual  a  calendar  month, 
though  this  was  a  ixUe  of  the  most  general  de- 
scription, and  yielded  easily  to  exception  where 
custom  or  the  obvious  meaning  of  parties  in  the 
particular  transaction,  or  any  other  special  con- 
sideration, made  it  reasonable  to  depart  from  the 
usual  construction  of  the  term  month."  I  think 
that  is  most  true  and  sensible,  that  though  there 
was  a  general  rule,  it  was  a  mle  of  convenience,  and 
custom  or  the  obvious  meaning  of  parties  could 
cause  it  to  yield.  Mr  Stephen  goes  on — "in  all 
statutes  a  month  means  a  calendu  month. "  Now, 
I  think  the  tendency  in  Scotland  has  been 
rather  the  reverse  of  that  in  England,  and  the 
common  law  has  tended  to  hold  that  mouth 
means  a  calendar  month,  not  a  lunar  month. 
But  this  is  not  a  matter  of  principle ;  it  is  really 
a  matter  of  convenience  for  all  to  fix  the  exact 
meaning  of  the  word  month  where  it  occurs 
in  penal  statues.  Now,  in  order  to  establish  a 
convenient  rule  in  practice  the  Act  of  1850  was 
passed,  and  gave  a  rule  fixed  and  convenient.  The 
reason  of  the  passing  of  the  Act  is  obvious ;  it  was  to 
make  a  fixed  rule  bo  thattbere  might  not  be  variety. 
Well,  the  convenience  is  obvious,  and  it  was  not  ap- 
plied only  to  statutes  passed  subsequent  to  the  Aot 
of  1860 ;  its  language  applies  also  to  Acts  passed 
prior  to  that  date;  though  if  a  particular  Aot  shows 
that  the  Legislatnremeantsomethingdifferentfrom 
the  general  rule,  that  will  be  given  effect  to.  This 
is  a  case  foV  construing  the  statute  to  have  a  retro- 
spective effect,  though  in  the  Aot  of  1860  nothing 
is  said  about  retrospective  effect.  The  only  rule  is 
that  it  must  be  construed  as  the  general  rule  of 
convenience  would  suggest  that  it  should  be  con- 
strued, there  being  notSiing  the  other  way.  I  am  of 
the  same  opinion  as  your  Lordship,  and  I  am  of 
opinion  that  the  month  here  must  be  taken  to  mean 
a  calendar  month,  as  provided  by  the  statute  of 
1850.  I  am  not  moved  with  the  argument  sug- 
gested by  the  words  in  the  statute,  tluit  masculine 
is  to  include  feminine,  &o.  ;  all  these  questions 
have  been  tried  and  answered.  Nor  am  I  moved 
by  any  argument  drawn  from  the  wording  of  the 
marginal  rubric,  although  it  may  suggest  an  argu- 
ment ;  the  rubric  is  no  part  of  the  statute,  it  is 
not  put  to  Parliament  nor  voted  upon.  Even 
after  the  statute  is  passed  an  obvious  error  in  the 
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rabrio  may  be  amended.  I  have  seen  oases  in 
which  the  olanse  was  so  framed  as  to  express  the 
idea  which  was  expressed  in  the  rubric,  and  the 
clause  was  altered  bat  the  mbric  remained  the 
same.  The  preamble  is  a  different  thing  ;  that  is 
sabmitted  to  Parliament  and  is  TOted  upon ;  I 
think  the  preamble  may  be  quite  fairly  referred 
to.  I  find  this,  which  I  think  is  really  by 
Lord  Xenderden  although  adopted  into  Broom's 
Maxims  [p.  509,  8d  ed.  J — "Although  the  enacting 
words  of  a  statute  are  not  necessarily  to  be 
limited  or  controlled  by  the  words  of  the  pre- 
amble, but  in  many  instances  go  beyond  it,  yet 
on  a  sound  construction  of  every  Act  of  Parlia- 
ment the  words  in  the  en  acting  part  must  be 
confined  to  that  which  is  the  plain  object  and 
general  intention  of  the  Legislature  in  passing  the 
Act ;  and  the  preamble  iUETords  a  good  elne  to 
discoTer  what  Uie  object  was."  It  is  merely  a 
olne  to  disooyer  the  object  with  reference  (o 
which  you  will  construe  the  words  of  the  statute. 
The  rule  established  in  the  Act  of  1850  applies 
to  Acta  passed  prior  to  as  well  as  subsequent  to 
that  dat^  so  that  the  words  month  in  this  com- 
plaint must  be  held  to  be  calendar  months,  and 
the  appeal  most  be  refused. 

On  the  other  question  I  concur  with  your  Lord- 
ship. 

LoBD  Gbaiqhiui  —I  think  section  4  in  the  Act  of 
1850  means  that  which  your  Lordships  have 
adopted  as  the  true  meaning  of  the  Act.  It  is  a 
matter  of  concern,  and  would  conduce  to  conve- 
niecoe,  if  in  prior  Acts  the  word  month  should 
mean  the  same  as  in  subsequent  Acts.  I  think 
I  could  have  come  to  the  same  opinion  even  out- 
side the  Act  of  1 850.  In  the  case  of  Smith  [lupra 
eit.],  in  which  we  have  the  opinions  of  five 
Judges,  the  matter  was  solemnly  argued,  and 
although  it  was  not  necessary  to  make  that  par- 
ticular point  a  ground  of  judgment,  all  the  Judges 
came  to  the  conclusion  that  in  the  common  law 
of  Scotland  the  word  month  means  a  calendar 
month.  I  haTe  therefore  oome  to  the  same 
conclusion,  and  for  the  reasons  given  by  your 
Lordships. 

On  the  other  questions  I  also  concur. 

The  Court  sustained  tiie  appeal  and  found  no 
expenses  due  to  or  by  either  party. 

Counsel  for  Appellant — Kennedy.  Agents — 
Paul,  Dickie,  A  Paul,  Solicitors,  Dundee. 

Counsel  forllespondent — M'Kechnie.  Agents 
— Whyte  &  Freeman,  Solicitors,  Forfar. 


COURT  OF   SESSION. 


Wednesday,  February  3. 
FIRST    DIVISION. 

ALISON  AND  ANOTHER,  PETITIONERS. 
Trust— Retignation  of  Truttees. 

Circnmstances    in  which    the   Court,   ex 
nobili  officio,  alUmed  the  resignation  of  testa- 
mentary trustees  who  could  not  resign  under 
the  Trusts  Acts,  and  who  had  not  power  to 
resign  under  the  settlement 
The  late  James  Black,  merchant  in  Glasgow,  who 
died  in  September  1844,  left  a  trust-disposition 
and  settlement  by  which  he  con-reyed  to  the  per- 
sons named  therein  as  trustees  his  whole  means 
and  effects  for  the  purposes  narrated  in  the  deed. 

One  of  the  persons  appointed  as  trustee  by  the 
trust-disposition  was  Alexander  Drew,  merchant 
in  Olasgow.  The  deed  contained  a  power  of 
assumption,  under  which  power  yarions  persons 
were  assumed  into  the  trust,  and  among  others. 
Sir  Archibald  Alison(designed  Lieutenant-Colonel 
Archibald  Alison,  C.B.,  unattached). 

This  was  an  application  by  Lieutenant-General 
Sir  Archibald  Alison,  and  the  said  Alexander  Dkw 
for  authority  to  resign  their  office  as  trustees. 

Sir  Archibald  Alison  offered  as  his  reason  of 
resignation,  that  he  held  an  important  military 
command,  wliich  preyented  his  attendance  at  the 
trust-meetings ;  that  in  the  course  of  fifteen 
years  he  had  only  been  able  to  attend  three 
meetings  of  the  trust,  and  that  he  was  liable  at 
any  time  to  be  sent  abroad. 

Alexander  Drew  stated  that  he  had  been  an 
original  trustee,  and  bad  taken  an  actiye  part  in 
the  trust  for  more  than  forty  years,  that  advanc- 
ing age  would  prevent  his  attending  future  meet- 
ings, and  that  as  the  trust  funds  exceeded  £60,000 
the  inyestments  were  numerous  and  required 
closer  supervision  than  he  saw  his  way  in  tbe 
future  to  give. 

Mr  Drew  was  a  man  of  74  years  of  age 

By  the  tenth  purpose  of  his  trust-deed  Mr  Black 
bequeathed  an  annuity  of  £20  to  each  of  his 
trustees,  original  and  assumed,  whoaccepted  office, 
to  be  payable  to  them  so  long  as  they  continued 
to  act. 

The  petitioners  stated  that  for  the  due  adminis- 
tration of  the  trust  it  was  necessary  that  trustees 
who  were  unable  to  attend  to  their  duties  should 
resign,  but  that  they  had  no  power  to  resign  nnder 
the  Trusts  Act,  because  each  received  the  an- 
nuity above-mentioned  on  condition  of  accepting 
office  (see  sect.  1  of  Trusts  Act  1867),  and  the 
trust-deed  did  not  provide  for  their  resignation. 

Authority— Oonim,  2d  June  1864, 16  J>.  884. 

The  Court,  after  intimation  and  servioe,  as  no 
objections  were  stated  to  the  proposed  resignation, 
and  as  exoneration  was  not  prayed  for,  granted 
the  prayer  of  the  petition,  allowed  the  petitioners 
to  resign,  and  found  that  the  expenses  of  tbe 
application  and  relative  procedure  formed  • 
proper  charge  against  the  trust-estate. 

Counsel  for  Petitioners — Bankine.  Aflent»— 
J.  8.  ft  J.  W.  Fnam-TjUtt,  W.& 
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Thwnday^  Fthruary  4. 

FIRST    DIVISION. 

[Lord  Kinnear,  Ordinary. 
HILLAB's  trustees  V,  BORSBBUOH 

(miller  ft  son's  trustee). 
Bankruptcy  —  Heritable    Security  —  Anee*tor'$ 
Creditor— Poinding  ef  the  Ground— Right  of 
Trvitee  in  8eque$lration— Conveyancing  (Scot- 
land) .Act  1874  Amendment  Act  1879  (42  and  43 
Viet,  cap,  40),  tee.  3— Bankruptcy  (Scotland) 
Act  1866  (19  and  20  Vict.  cap.  79),  tec.  102. 
Thel^uitatioD,  in  competition  with  a  bank- 
rupt's tmstee,  of  a  oreditor's  right  of  poind- 
ing th«  gionnd,  which  is  introdaoed  by  see. 
8  of  the  Oonveyanoing  (Scotland)  Act  1874 
Amendment  Act  1879  (re-enacting  seo.  118 
of  the  Bankruptcy  Act  1856),  applies  only 
to  the  bankmpt's  heritable  creditor,  and  does 
not  affect  the  right  of  the  heritable  creditor 
of  his  ancestor. 
James    Miller,    ironmonger,    Princes    Street, 
Edinburgh,  in  1877  and  1878  granted  two  bonds 
and  dispositions  in  security  over  his  heritable 
property  in  Edinburgh  in  f  STonr  of  the  persons 
mentioned  in  the  deieds.     The  parsuers  of  this 
action,  the  trustees  of  James  Millar,  of  Fisher- 
row,  were  in  right  of  one  of  these  bonds,  and  of 
the  oUier  to  the  extent  of  £600,  and  were  secured 
over  Mr  Miller's  property  to  the  extent  of  £3600. 
Mr  Miller  died  in  1883,  leaving  a  trust- disposition 
and  settlement  in  which  he,  inter  alia,  directed 
certain  proyisions  to  be  made  for  his  widow,  and 
proTided  for  division  of  the  residue  of  his  estate 
among  his  three  children,  and  for  the  interim 
management  and  the  disposal  of  his  business. 

After  Mr  Miller's  death  a  minute  of  ^;reement 
was  entered  into  by  his  widow,  his  two  sons,  and 
his  daughter,  which  gave  effect  to  the  terms  of 
his  settlement,  and  arranged  for  the  carrying  on 
of  the  business  under  the  name  of  James  Miller 
&  Son  by  one  of  the  sons  on  behalf  of 
himself  and  U>e  other  children.  This  agreement 
provided  that  the  heritable  property  vested  in  Mr 
Miller's  trustees,  and  his  moveables  should  be  held 
and  applied  for  the  business,  and  the  children 
agreed  to  take  their  shares  in  the  business  as  in 
full  of  their  shares  in  the  estate. 

In  April  1886  the  affairs  of  James  Miller  &  Son 
being  embarrassed,  a  trust-deed  for  behoof  of 
creditors  was  granted  in  favour  of  H.  M.  Hors- 
brogh,  C.  A.,  by  which  deed  the  heritable  subjects 
in  question  were  conveyed  to  him.  He  paid  to 
the  pursuers  (Millar's  trustees)  the  interest  on 
their  bonds  down  to  16th  May  1886.  In  that 
month  the  firm  and  the  children  of  Mr  Miller 
were  sequestrated,  and  H.  M.  Horsbrngh  was 
appointed  judicial  factor  ad  interim,  and  eventu- 
ally was  confirmed  trustee. 

The  interest  on  the  bonds  held  by  the  pursuers 
Millar's  trustees  amounted  at  Martinmas  1886  to 
£87,  10b.  ,  and  was  not  paid. 

They  (Millar's  trustees),  as  heritable  creditors 
under  the  bonds  and  dispositions  in  security 
granted  by  Mr  Miller,  raised  this  aotion  of  poind- 
ing of  the  ground  in  order  to  operate  payment 
thereof,  calling  as  defenders  Mr  Miller's  trustees, 
the  individual  partners  of  the  firm  of  James 
Miller  ft  Son  in  Mr  Miller's  business,  and  Henry 


Moncieiff  Horsbrngh,  C.A.,  the  trustee  for  behoof 
of  the  creditors  of  James  IfUler  &  Son,  and  the 
individual  partners  thereof. 

The  pursuers  averred  that  Alexander  Miller  and 
James  Andrew  Miller  (the  sons  of  the  deceased 
James  Miller)  were  now,  as  their  father's  trustees, 
the  obligants  under  the  personal  obligation  con- 
tained in  the  said  bonds  and  dispositions  in 
security,  and  that  (as  above  stated)  Uie  principal 
of  the  debt  under  their  bonds  now  amounted  to 
£8500,  and  the  interest  unpaid  at  Martinmas 
1885  to  £87,  lOs. 

They  pleaded  that  by  virtue  of  the  bonds  libelled 
they  were  entitled  to  deoree  of  poinding  of  the 
groimd. 

Mr  Horsbrngh  lodged  defences.  He  set  forth 
the  agreement  to  carry  on  the  business  of  James 
Miller  A  Son,  above  narrated,  and  averred  that 
the  heritable  property  in  Princes  Street,  over 
which  the  pursuers  were  secured,  formed  part  of 
the  copartnership  assets  of  James  MUler  & 
Son  under  that  agreement,  and  that  "the  said 
heritable  property  was  conveyed  to  the  defen- 
der Mr  Horsbrngh  as  trustee'  for  behoof  of 
the  creditors  of  James  Miller  &  Son  by  the  trust- 
deed  of  8th  April  1886.  By  the  sequestration  of 
the  said  firm  and  individual  partners  the  said 
heritable  property  passed  to  Mr  Horsbrngh  as 
trustee  on  their  sequestrated  estates.  Actiug 
under  the  trust-deed,  and  subsequently  under 
the  sequestration,  Mr  Horsbrngh  has  managed 
the  said  heritable  property  since  8th  April  1886, 
and  on  17th  April  1886  he  paid  to  the  pursuers 
the  interest  due  for  the  hiUf-year  ending  Y^bit- 
sunday  1885,  being  the  half-year  current  at  the 
date  of  the  sequestration  of  the  estates  of  James 
Miller  &  Son  and  individnsl  partners." 

He  pleaded  —  "  (1)  The  heritable  property 
over  which  the  bonds  and  dispositions  in  security 
libelled  were  granted  having  formed  part  of  the  co- 
partnership assets  of  James  Miller  &  Son,  passed 
under  the  sequestration  of  their  estates  to  the  de- 
fender Henry  Moncreiff  Horsbrngh  as  trustee 
thereon.  (2)  The  defender  Henry  Moncreiff  Hors- 
brngh having,  as  trustee  foresaid,  paid  to  the 
puiBuers  the  interest  due  under  the  bonds  libelltd 
for  the  half-year  current  at  the  date  of  the  seques- 
tration of  the  estates  of  James  Miller  A,  Son,  the 
punsueis  are,  in  respect  of  section  3  of  the  Act 
42  and  48  Yict.  cap.  40,  not  entitled  to  deoree  of 
poinding  of  the  ground  as  concluded  for. " 

The  enactment  founded  on,  viz. ,  section  8  of 
the  Oonveyanciug  (Scotland)  Act  1874  Amend- 
ment Act  1879  (re-enacting  the  provisions  of 
section  118  of  the  Bankruptcy  (Scotland)  Act 
1866  (19  and  20  Vict.  cap.  79,  which  bad  been 
repealed  by  seo.  65  of  the  Act  of  1874),  provides 
that  "  from  and  after  the  commencement  of  this 
Act  no  poinding  of  the  ground  which  has  not  been 
carried  into  execution  by  sale  of  the  effects  sixty 
days  before  the  date  of  the  sequestration,  shall 
(except  to  the  extent  hereinafter  provided)  be 
available  in  any  question  with  the  trustee :  Pro- 
Tided  that  no  creditor  who  holds  a  security  over 
the  heritable  estate  preferable  to  the  right  of  the 
trustee  shall  be  prevented  from  executing  a  poind- 
ing of  the  grou  nd  after  the  sequestration,  but  such 
pouding  ^all  in  oompetition  with  the  trustee  b« 
available  only  for  the  interest  on  the  debt  for  the 
current  half-yearly  term,  and  for  the  arrears  of 
interest  for  one  year  immediately  before  the 
commencement  of  such  term." 
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On  12th  Deoeiab«r  1885  the  Lord  Ordinary 
(KimnuB)  repelled  the  second  plea-in-lsw  for  the 
defenders,  and  decerned  in  teraiB  of  the  oonoln- 
■ioDs  of  the  snmmons. 

"Opinion. — The  pnrsners  are  heritable  credi- 
tors infeft  in  the  subjects  described  in  the  som- 
mons  by  yirtne  of  two  bonds  and  dispositioDs  in 
their  fayoor  in  1877  and  1878,  granted  by  the  late 
Mr  Miller,  who  was  then  proprietor  of  the  subjects, 
and  the  interest  due  at  Martinmas  1885  not  having 
been  paid,  they  bring  this  action  of  poinding  of 
the  ground  to  recover  the  amount  out  of  the 
niOTeables. 

"Mr  Miller,  the  granter  of  the  bonds,  died  in 
1883,  leaving  a  trust-disposition  and  settlement. 
The  only  beneficiaries  under  the  trust  now  in 
existence  are  his  widow  and  the  defenders,  James 
and  Alexander  Miller,  his  sons,  and  Miss  Adamina 
Miller,  his  daughter;  and  by  an  agreement,  to 
which  all  these  beneficiaries  were  parties,  it  was 
arranged  that  the  business  of  the  deceased  should 
be  carried  on  by  the  defender  Alexander  Miller 
for  the  joint  behoof  of  his  brother  and  sister,  and 
that  the  heritable  property,  and  with  some  excep- 
tions the  moveable  property  also,  should  be  held 
and  applied  for  the  purposes  of  the  business. 
The  affairs  of  the  firm  became  embarrassed,  and 
tiie  partners  on  the  8th  of  April  1888  executed 
a  trust-deed  for  behoof  of  creditors,  in  favour  of 
the  defender  Mr  Hoisbrngh,  and  conveyed  the 
heritable  subjects  in  question  to  him  for  Uie  pur- 
poses of  the  trust.  The  estates  of  the  firm,  and 
the  partners,  were  afterwards  sequestrated,  and 
since  the  present  action  was  raised  Mr  Horsbragh 
has  been  appointed  trustee  on  the  sequestrated 
estates.  In  these  circumstances  it  is  maintained 
by  the  trustee  that  the  heritable  estate  is  vested 
in  him  for  behoof  of  the  creditors,  and  that  as  the 
half-year's  interest  current  at  the  date  of  the' 
sequestration  has  been  paid,  the  pursuers  are  pre- 
vented from  poinding  the  ground  by  the  operation 
of  the  statute  42  and  48  Vict.  cap.  40  [Convey- 
ancing (Scotland)  Act  1674  Amendment  Act  1879]. 

"  There  is  no  defence  to  the  action  except  that 
founded  upon  this  statute,  which  appears  to  me 
to  be  inapplicable.  Prior  to  the  sequestration 
the  firm  and  its  partners  were  owners  and  pos- 
sessors of  the  heritable  subjects,  although  the 
title  still  stood  in  the  person  of  the  trustee,  and 
there  can  be  no  doubt  that  the  moveables  on  the 
ground  belonging  to  them  were  liable  to  be 
attached  by  the  pursuers'  poinding.  Their  right 
under  their  infeftment  as  heritable  creditors 
covered  not  only  the  lauds,  but  also  the  move- 
ables upon  the  lands  as  accessories,  and  it  is 
settled  law  that  the  right  remains  good  against 
the  moveables  after  the  lands  have  passed  into 
the  hands  of  singular  successors  or  disponees 
mortia  cauia.  It  is  not  in  my  opinion  in  any 
way  affected  by  the  sequestration.  If  the  pur- 
suers were  creditors  of  the  bankrupts,  and 
seeking  to  poind  the  ground  in  that  character, 
the  action  would  be  exdnded  by  the  Bankruptcy 
Act  and  the  Act  of  43  and  43  Vict,  except  to  the 
limited  extent  allowed  by  the  latter  Act  But 
they  are  not  creditors  of  the  bankrupts,  but  of 
the  deceased  Mr  Miller,  They  are  not  seeking 
to  enforce  any  liabilify  arising  from  representa- 
tion, and  altbongh  they  have  called  the  bankmpts 
and  their  trustee  as  defenders,  that  is  not  for 
the  purpose  of  directing  any  conclusion  against 
'them  personally  (which  indeed  would  be  quite 


inappropriate  in  an  action  of  poinding  the 
ground),  but  in  respect  of  ilieir  interest  in  the 
lauds  as  the  present  owners  and  possessors.  I 
should  have  had  great  difficulty  in  adopting  any 
construction  of  the  Bankruptcy  Act  which  shonld 
operate  to  cut  down  or  restrict  the  heritable 
rights  of  persons  who  are  not  creditors  of  the 
sequestrated  estate.  But  the  only  clauses  in  the 
Bankruptcy  Act  affecting  poindings  of  the  ground 
are  the  102d  [quoted  infi-a]  and  the  118th,  which 
for  sometime  stood  repealed,  but  is  now  re-enacted 
by  the  42  and  48  Vict.  cap.  40,  and  the  operation 
of  these  clauses  to  affect  a  poinding  of  the  ground 
at  the  instance  of  persons  in  the  position  of  the 
pursuers  appears  to  me  to  be  expressly  excluded 
by  a  very  distinct  proviso  in  the  102d  section. 

"  By  that  enactment  the  heritable  estate  of  the 
bankrupt  is  vested  in  the  trustee  'to  the  same 
effect  as  if  a  decree  of  adjudication  in  implement 
of  sale,  as  well  as  a  decree  of  adjudication  for 
payment  and  in  security  of  debt,  subject  to  no 
legal  reversion,  had  been  pronounced  in  favour  of 
the  trustee,  and  recorded  at  the  date  of  the  seques- 
tration, and  as  if  a  poinding  of  the  ground  had 
then  been  executed,  subject  always  to  such 
preferable  securities  as  existed  at  the  date  of 
the  sequestration,  and  are  not  null  and  reducible, 
and  the  creditors'  right  to  poind  the  ground  as 
after  mentioned.'  bi  the  case  of  Sain  v.  The 
Royal  Bank  \eUed  infra]  the  Lord  President 
pointed  out  that 'no  prior  creditor  could  have  any 
available  security  over  the  moveables  on  the  herit- 
able estate  of  the  bankrupt  except  by  a  poinding 
of  the  ground,  and  the  section  would  have  left  the 
law  as  it  stood  befdre  but  for  the  words  "as 
hereinafter  provided,"  and  what  is  there  referred 
to  is  the  118th  section,  which  has  the  effect  of 
limiting  the  right  of  the  poinding  creditor,'  in 
competition  with  the  trustee,  as  the  defenders 
soy  the  pursuers'  right  is  limited  by  the  statute, 
which  re-enacts  the  provisions  of  that  section. 
The  two  sections,  taken  together,  therefore  give 
the  trustee  the  same  right  as  if  he  had  executed 
a  poinding  of  the  ground,  and  limit  the  right  of 
any  creditor  poinding  the  ground  in  competition 
with  him.  But  then  it  is  provided  by  the  102d 
section  that  'the  trsnsfer  and  vesting  of  the 
heritable  estate,''  which  gives  this  right  to  the 
trustee,  '  shall  have  no  effect  upon  the  rights  of 
the  creditors  of  the  ancestor,  except  that  the  act 
and  warrant  of  oonfirmation  shall  operate  in 
their  favour  as  complete  diligence.* 

"Now,  the  pursuers  are  in  the  position  to 
which  this  proviso  relates.  They  are  the  credi- 
tors not  of  the  bankrupts  but  of  the  bankrupts' 
ancestor,  and  therefore  the  indispensable  con- 
dition for  bringing  into  operation  the  limitations 
of  the  118th  section,  or  of  the  statute  by  which 
it  is  now  replaced,  is  excluded,  and  the  limitation 
is  of  no  effect  as  against  the  pursuers.  The 
trustee  cannot  maintain  that  their  poinding 
must  be  restricted  in  competition  with  him, 
because  he  has  no  title  to  compete  with  tbem. 
He  has  no  poinding  of  the  ground  in  •  qnestion 
with  them,  and  although  the  heritable  estate 
has  for  other  purposes  been  transferred  to  and 
vested  in  him  by  the  statute,  he  is  prevented 
by  the  proviso  from  using  his  statutory  title  for 
the  porpose  of  interfering  'with  the  operation  of 
their  inf  ef  tments.  It  is  said  that  the  Act  of  1879 
applies  in  terms  to  all  poindings  of  the  gtovnd, 
irrespective  of  the  right  on  which  they  may  pro- 
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ceed.  But  ilthoogh  the  flist  olanae  of  the  third 
seotion  ia  in  general  termg,  it  is  obviouB  f  ram  the 
eeoond  clause  that  the  poindings  to  whioh  the  Act 
relates  are  poindings  at  the  instanos  of  oreditois 
holding  securities  over  the  heritable  estate,  which 
can  only  mean  oreditors  of  the  bankrupt  holding 
securities  orer  estate  that  has  fallen  within  the 
sequestration.  It  is  not  an  independent  enact- 
ment, but  it  is  to  be  read  as  part  of  the  Bank- 
ruptcy Act,  and  can  have  no  wider  scope  than 
when  it  stood  in  its  original  place  as  the  118th 
section  of  that  statute.  It  must  be  read,  there- 
fore, as  a  provision  for  equalising,  so  far  as  it  goes, 
the  rights  of  creditors  on  the  sequestrated  estate ; 
and  cannot  affect  the  heritable  rights  of  persons 
who  are  not  in  that  position,  and  whose  infef t- 
ments  are  not  derived  from  the  bankrupt,  but 
from  his  predecessors  or  authors. 

"It  is  unnecessary  to  consider  the  argument 
maintained  for  the  pursuers,  that  in  the  state  of 
the  titles  the  103d  section  is  insufficient  of  itself 
to  vest  a  real  right  in  the  trustee ;  because  assum- 
ing the  bankrupts'  title  to  be  complete,  so  as  to 
give  their  trustee  the  full  benefit  of  the  statutory 
transference,  tus  right  is  qualified  by  the  proviso 
already  cited,  so  as  not  to  be  pleadable  against 
the  pursuers." 

The  defenders  reclaimed,  and  argued — The 
heritable  estate  was  vested  in  the  trustee  for  be- 
hoof of  the  creditors  of  James  Miller  k  Son,  and 
in  any  question  with  him  the  pursuers  were  bound 
to  restrict  their  poinding.  The  pursuers  were 
entiiled  to  all  the  rights  of  an  heritable  creditor ; 
they  could  poind  for  three  terms'  rents.  In  3 
Bell's  Comm.  p.  57,  it  was  laid  down  that  when 
an  ancestor's  creditor  had  no  security  over  the 
ancestor's  estate,  then  the  sequestration  of  the 
successor  preserved  the  estate  for  the  benefit  of 
his  (the  successor's)  creditors.  That  was  just  the 
position  of  the  pursuers  here  ;  they  were  heritable 
oreditors  under  a  bond  granted  by  an  ancestor 
of  the  present  defenders.  As  to  the  rights  of 
oreditors  poinding  for  an  ancestor's  debt  In  com- 
petition with  a  trustee  on  the  sequestrated  estate 
of  the  successor,  see  Hay  v.  ifarthaU,  July  7,  1824, 
3  B.  1S7  and  2  Wil.  and  Sb.  p.  71 ;  BeU  v.  CaddeU, 
December  8, 1881, 10  S.  100  j  CampbeU'»  Trwtee» 
T.  Paul,  January  18,  1835,  IS  S.  237;  Royal 
Bank  v.  BaCn,  July  6,  1877,  4  R.  986 ;  DieK$ 
Trutttei  V.  WhiU,  January  28,  1879,  6  R.  r>86  ; 
Bankruptoy  Aot  1866,  sections  102  and  118; 
M^LaMan  v.  Bennet,  June  15,  1826,  4  S.  712  ; 
and  3  Wil.  and  Sh.  449;  Act  1661,  cap.  24;  2 
Bell's  Oomm.  pp.  57,  86,  and  86 ;  Stair  IV.  35, 16. 

Replied  for  respondents  —  The  provisions  of 
the  Act  42  and  43  Vict.  cap.  40,  sec.  8,  applied 
solely  to  questions  arising  between  creditors  of 
the  bankrupt  and  poinding  creditors.  In  the 
present  case  the  question  arose  between  credi- 
tors of  the  ancestor  and  the  successor's  tros- 
tee,  and  such  questions  fell  to  be  determined  by 
the  Act  1661,  cap.  64.  If  in  the  present  case 
moveables  were  attached,  it  was  oidy  as  acces- 
sories of  the  heritage— Sections  102  and  118  of 
Bankruptcy  Act  1856.  If  an  ancestor's  heritable 
creditors  did  diligence  within  three  years  of  the 
ancestor's  death,  they  could  seize  on  the  move-  i 
ables  of  a  successor  (or  tenant)  as  accessories  of 
the  land,  and  there  was  nothing  in  the  statute 
whioh  out  out  this  rights.  Prior  to  the  seques- 
tration Uie  heritable  creditors  here  might  have 
executed  a  poinding  and  carried  off  the  moveables 


for  three  terms'  rents,  and  the  Act  of  1866  ex- 
pressly reserved  to  such  creditors  their  right.  The 
Act  42  and  43  Viot  c.  40,  simply  re-enacted  the  pro- 
visions of  the  Aot  of  1856.  The  Lord  Ordinary's 
decision  was  right,  and  ought  to  be  adhered  to. 

Section  102  of  the  Bankruptoy  Act  1856  pro- 
vides— "  The  act  and  warrant  of  confirmation  in 
favour  of  the  trustee  shall,  iptojure,  transfer  to 
and  vest  in  him  .  .  absolutely  and  irredeemably 
as  at  the  date  of  the  sequestration,  with  all  right, 
title,  and  interest,  the  whole  property  of  the 
debtor  to  the  effect  following.  .  .  (2)  The  whole 
heritable  estate  belonging  to  the  bankrupt  in 
Scotland  to  the  same  effect  as  if  a  decree  of 
adjudication  in  implement  of  sale,  as  well  as  a 
decree  of  adjudication  in  payment  and  in  security 
of  debt,  subject  to  no  legal  reversion,  had  been 
pronounced  in  favour  of  the  trustee  and  recorded 
as  at  the  date  of  sequestration,  and  as  if  a 
poinding  of  the  ground  had  then  been  ezeonted, 
subject  always  to  such  preferable  securities  as 
existed  at  the  date  of  sequestration,  and  are  not 
null  and  reducible,  and  the  creditors  right  to 
poind  the  ground  as  hereinafter  provided  .  .  pro- 
vided always  that  such  transfer  and  vesting  of 
the  heritable  estate  shall  have  no  effect  upon  the 
right  of  the  superior  and  executors  of  any  credi- 
tor claiming  in  the  sequestiated  estate,  nor  upon 
the  rights  of  the  creditors  of  the  ancestor,  except 
that  the  act  and  warrant  of  oonflrmation  shtdl 
operate  in  their  favour  as  complete  diligence." 

At  advising — 

LoBD  Pbxbidemt— I  am  of  opinion,  with  the 
Lord  Ordinary,  that  the  restriction  of  the  herit- 
able creditor's  right  to  poind  the  ground  by  the 
118th  section  as  it  stood  originally  in  the  Bank- 
ruptcy Act  of  1856,  and  as  it  is  repeated  in  the 
recent  Statute  42  and  43  Yiat.  cap.  40,  applies  to 
the  heritable  creditor  of  the  buikmpt  and  not 
to  the  heritable  creditor  of  his  ancestor,  and  that 
for  the  plain  reason  that  in  the  section  of  the  Bank- 
rupt Statute  vesting  the  heritable  estate  as  well  as 
the  moveable  estate  of  the  bankrupt  in  the  trustee 
in  the  sequestration  there  is  an  express  exception 
of  the  rights  of  the  creditors  of  the  ancestor. 
The  heritable  estate  is  to  vest  in  the  trustee  to  tiie 
same  effect  as  if  a  decree  of  adjudication  and  in 
implement  of  sale,  as  well  as  a  decree  of  adjudi- 
cation for  payment  and  in  security  of  debt,  sub- 
ject to  no  legal  reversion,  had  been  pronounced  in 
his  favour,  and  as  if  a  poinding  of  the  ground  had 
been  executed,  subject  to  any  preferences  that  may 
have  been  acquired  by  particular  creditors.  The 
proviso  is  in  these  terms,  that  such  transfer  and 
vesting  of  the  heritable  estate — that  is,  a  transfer 
and  vesting  having  the  effect  of  the  two  seta  of  dili- 
gences of  adjudication  and  poinding — shall  have 
no  effect  upon  the  rights  of  the  superior,  nor  upon 
any  question  of  succession  between  the  heir  and 
executor  of  any  creditor,  claiming  on  the  seques- 
trated estate,  nor  upon  the  right  of  the  oreditors 
of  the  ancestor,  and  then  follow  the  words 
within  brackets,  "except  that  the  act  and  war- 
rant of  confirmation  shall  operate  in  their 
favour  as  complete  diligence."  Now,  I  con- 
strue the  lost  words  and  the  first  together  for 
the  purpose  of  clearing  away  any  ambiguity  that 
may  be  supposed  to  arise  from  their  use.  I  think 
these  last  words  mean  nothing  more  than  that  it 
■hall  not  be  necessary  to  do  dU^gence  within  three 
years  in  terms  of  the  Act  1661.     The  aot  and 


Digitized  by 


Google 


866 


The  SeotHth  Late  SeporUr.-^FoL  XX2I1. 


rUUtor'a  Tn.  t.  Horebrugb, 
L  WO,.  4, 1888. 


varrant  of  the  trustee  shall  operate  as  an  adjadi- 
oation  in  their  faTOor,  and  dispenses  with  the 
necessity  of  their  doing  separate  diligences  within 
the  three  years.  Now,  to  retnm  to  the  important 
words  of  the  exception,  that  the  resting  of  the 
heritable  estate  in  the  tmstee  shall  hare  no  effect 
on  the  rights  of  the  creditor  of  the  ancestor,  it 
seems  to  me  that  it  wonld  have  been  difflonlt  to  find 
words  of  more  comprehensive  application  than 
these.  It  is  not  simply  a  saving  of  the  rights,  but 
it  is  that  all  these  effeotsvestinginthe  tmstee  to  the 
effect  of  an  adjudication  in  implement  and  in  secu- 
rity, and  of  a  poinding  as  in  this  case,  are  to  have 
no  effect  upon  the  rights  of  the  creditor  of  the 
ancestor.  Now,  then,  whether  the  creditors  of 
the  ancestor  be  personal  or  secured  creditors  upon 
the  heritable  estate,  they  are  to  stand  just  exactly 
in  the  same  position  as  they  would  have  done  if 
this  estate  had  not  been  vested  in  the  way  here 
provided  in  the  tmstee  in  the  sequestration. 
That  saves  to  them  therefore  not  merely  their 
rights  in  the  same  restricted  sense  of  the  term, 
but  it  reserves  to  them  also  all  their  diligences, 
because  the  right  would  be  very  much  affected  if 
the  remedy  by  which  it  is  enforced  is  taken  away. 
It  wonld  be  a  very  serious  matter  if  the  trus- 
tee's oonflrmation  was  to  have  that  effect  But 
the  confirmation  of  the  trustee  is  to  hare  no 
effect  npoQ  their  rights,  and  therefore  their 
rights  must  not  merely  subsist  as  rights  of  credi- 
tors, but  they  must  subsist  with  all  the  proper 
remedies  that  belong  to  these  rights.  And  ac- 
cordingly a  creditor  secured  by  an  heritable  con- 
veyance of  whatever  kind  over  the  estate  of  the 
ancestor  in  security  of  debt  must  have  all  the 
rights  that  he  would  have  had  if  this  sequestra- 
tion had  never  taken  effeot,  and  amongst  these  is 
the  right  to  poind. 

Now,  if  that  be  so,  I  think  the  Lord  Ordinary's 
reasoning  quoad  ultra  is  quite  logical  and  an- 
impeachable  when  he  says  if  that  be  so  then  the 
creditor  of  the  ancestor  is  entitled  to  poind  the 
moveables  on  the  ground,  just  as  he  would  have 
been  entitled  to  do  if  there  had  been  no  seques- 
tration at  all,  and  therefore  I  can  see  no  fault  in 
this  interlocutor  or  in  the  reasoning  by  which  it 
was  supported. 

LoBD  HuBx— I  have  oome  to  the  same  conclu- 
sion, and  very  much  on  the  same  grounds  as  the 
Lord  Ordinary  has  given  in  his  note,  and  the 
grounds  which  your  Lordship  has  expressed,  and 
have  nothing  to  add. 

LoBD  Shams — I  have  come  to  be  of  the  same 
opinion. 

By  the  102d  section  of  the  Bankraptcy  Act  1856 
the  vesting  of  tbe  estAte  of  the  bankmpt  in  the 
trustee  to  the  same  effect  as  if  diligence  bad  been 
done,  is  limited  by  the  proviso  to  which  your 
Lordship  has  referred,  which  practically  enacts 
that  the  section  shall  have  no  effect  upon  the 
rights  of  the  creditor's  ancestor.  One  of  these 
rights  is  to  execute  such  a  poinding  as  we  have 
here,  and  therefore  I  think  that  right  is  saved. 
The  enactment  proceeds — "except  that  the  act 
and  warrant  of  confirmation  shall  operate  in 
their  favour  as  complete  diligence."  It  may  be 
nnneoessary  by  way  of  decision  to  construe  these 
words  now.  But  X  should  be  disposed  to  bold 
that  they  are  to  be  read  as  meaning  that  the  Act 
and  warrant  of  confirmation  shall   operate  as 


diligence,  to  the  effect  of  Testing  the  tnutee  with 
the  geneisl  estate  of  the  ancestor  for  behoof  of  the 
ancestor's  creditors  generally,  and  to  no  other 
effect,  so  that  the  moveables  in  question,  whish 
never  were  the  property  of  the  ancestor,  but  were 
poinded  as  being  within  the  property  and  be- 
longing to  the  owners  of  the  property,  were  not 
carried  by  the  statute  to  the  trustee  for  bdioof 
of  the  ancestor's  creditors. 

LosD  Adah — I  am  entirely  of  the  same  opinion. 

The  Court  adhered. 

Counsel  for  Pursuers — Ifackintoah — J.  A.  Beid. 
Agents— Mitchell  &  Baxter,  Vf.H. 

Counsel    for     Defender  —  Monoreiff  —  Ui«. 
Agent— Qeo.  Andrew,  S.S.O. 


77mr<day,  Fehntary  4, 
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BBOWN  AND  ANOTHER  V,  LENNOX  AND 
OTHERS. 

FttrtnenMp — Unineorporated  Gcn^xmy — Sale  of 
Bu*ines» — Di$»olut%on—Burgh$  (Seotiand)  Oat 
Supply  Aet  1876  (89  and  4U  Viet.  cap.  49),  leei. 
20  and  21— Ultra  vires. 

A  joint-stock  company  was  formed  in  1839 
to  supply  the  burgh  of  Kilsyth  with  gas,  tbe 
second  i^iole  of  the  deed  of  copartnery  pro- 
viding that  it  was  to  continue  for  the  space 
of  twenty-one  years,  at  the  end  of  which 
period,  it  was  further  provided,  under  article 
SO,  that  the  partners  might  prorogate  the 
period  to  any  number  of  years  they  should 
think  proper,  or  in  their  option  dissolve 
sooner,  but  neither  the  prorogation  nor  the 
dissolution  was  to  take  place  unless  proposed 
by  a  motion  made  and  not  negatived  at  two 
meetings  duly  advertised  in  certain  specified 
newspapers,  and  by  circular  to  all  the  share- 
holders advising  them  of  the  buaineas  to  be 
taken  np,  with  a  month's  interval  between 
them,  whieh  two  meetings  must  sanction  the 
dissolution  by  a  two-thirds  majority  of  those 
present  or  voting  by  proxy.  The  contract 
was  never  prorogated,  but  Qie  company  con- 
tinued to  carry  on  the  business  till  1884, 
when  the  Police  Commissioners  of  tbe  burgh 
proposed,  and  subsequently  agreed  with  iSm 
directors,  to  take  over  the  whole  plant  of  the 
company  conform  to  minute  of  sale,  which 
proceeded  on  the  narrative  that  the  Com- 
missioners were  about  to  adopt  the  Burghs 
Gas  Supply  (Scotland)  Act  1876,  which  in 
fact  they  subsequently  did  adopt.  Sections 
20  and  21  of  the  Utter  Act  empower  the  com- 
missioners to  buy  such  a  concern  on  condi- 
tion that  the  company  agree  by  at  least  three- 
fourths  of  the  shareholders.  The  sale  was 
confirmed  by  the  company  at  two  meetings, 
which  were  not  called  under  the  provisions 
of  section  30  of  the  contract.  Two  of  tbe 
shareholders  of  the  company  raised  action 
of  redaction  of  the  minute  of  sale  on  the 
grounds  (1)  that  there  being  no  power  of 
sale  in  the  original  contract  of  copartnery, 
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the  deed  was  ultra  tint  of  the  direotore  ;  (2) 
that  the  alleged  sale  being  -virtually  a  dig- 
Bolntion  of   the  copartnery,  coald  only  be 
made  in  terms  of  clanse  80,  the  procednre 
enjoined  by  which  had  not  been  followed. 
The  Oonrt  nutained  the  minute  of  sale  on 
the  giotmds  (1)  that  the  oontiaot  not  having 
been  prorogated,  waa  a  partnership-at-will, 
and  that  tiie  terms  of  <^nae  80  being  in- 
oongistent  with  suoh  a  partnership,  did  not 
require  to  be  observed  in  carrying  out  the 
sale ;  (2)  that  the  sale  bearing  to  be  sanctioned 
by  a  nnanimoos  meeting  of  shareholders  called 
for  that  purpose  was  valid  in  respect  of  sec- 
tions 20  and  21  of  the  Bnrghs  Oas  Supply 
(Scotland)  Act  1876,  though  the  adoption  of 
that  Act  was  only  in  contemplation  at  the 
date  of  sale  and  did  not  take  place  till  after  it. 
In  1889  the  Kilsyth  Oas-Light  Company  was 
formed  as  an  nninoorprated  joint-stock  company 
for  the  supply  of  gas  to  the  inhabitants  of  the 
bnigh  of  Kili^th,     Its  shares  were  transferable, 
and  the  management  of  its  ordinary  bnsiness  was 
delegated  to  a  board  of  directors.    Its  paid  np 
capital  was  £1500.     By  the  second  article  of 
the  contract  of  copartnery  it  was  provided  that 
the  company,  if  not  sooner  dissolved  in  terms 
of  the  powers  therein  expressed,  should  continue 
for  the  space  of  twenty-one  years  from  the  first 
day  of  January  1839,  and  nntil  the  first  Tuesday 
in  the  month  of  May  then  next  following,  or  such 
farther  period  as  the  company  should  determine 
in  manner  thereinafter  specified.    Article  30  pro- 
Tided  that,  notwithstanding  the  provision  that  the 
company  shonld  endure  a  definite  period,  it  should 
be  lawful  to  and  in  the  power  of   the  partners 
either  to  prorogate  or  extend  the  period  to  any 
nomber  of  years  they  shonld  think  proper  beyond 
the  original  period  of  endurance  ;  or,  on  the  con- 
trary, if  they  shonld  see  cause,  to  dissolve  the  com- 
pany before  the  expiry  of  the  said  original  period 
or  of  any  such  prorogation ;  declaring  that  neither 
tiie  said  prorogation  nor  the  said  dissolution  should 
in  any  event  take  place  except  the  same  should 
be  proposed  by  a  motion  made  and  not  negatived 
at  a  general  meeting  of  the  company,  and  agreed 
to  at  another  general  meeting  of  the  company 
specially  called  for  the  purpose  by  pubUc  adver- 
tisement for  the  space  of  one  month  before  such 
second  meeting  was  to  be  held,  in  which  advertise- 
ment the  purpose  of  such  second  meeting  should 
be  distinctly  specified,  and  that  by  a  majority  at 
such  second  meeting  of  at  least  two-thirds  of  the 
votes  of  partners  present,  and  entitled  to  vote, 
either  personally  or  by  proxy. 

On  the  let  April  1884  the  company  met  under 
the  chairmanship  of  Mr  John  Brown  of  Brownville, 
and  a  letter  was  read  from  the  Commissioners 
of  Police  of  the  burgh  of  Kilsyth,  in  which  it 
was  stated  that  the  latter  were  desirous  of  enter- 
ing into  an  amicable  arrangement  whereby  they 
might  take  over  the  gas-works  for  behoof  of  the 
in£ibitants.  On  the  8th  April  1884  the  company 
met  again,  and  it  was  reported  that  a  provi- 
idonal  arrangement  had  been  made  as  regards 
the  matter  with  the  commissioners,  subject  to  the 
sanction  of  the  shareholders,  to  be  obtained  at  a 
general  meeting  held  for  the  purpose.  The  clerk 
waa  instmoted,  in  terms  of  article  12  of  the  con- 
tract of  copartnery,  which  provided  for  the  mode 
of  calling  general  meetings,  to  advertise  a  special 
meeting  on  the  18tb  April  for  the  purpose  of 


considering  the  proposal.  On  the  I8th  April  the 
company  met  and  confirmed  the  informal  pro- 
visional arrangment  previously  come  to,  and  on 
6th  May,  when  the  annual  general  meeting  was 
held,  a  draft  minute  of  agreement  was  read  to 
the  meeting  and  approved  of.  On  the  2Sth  Sep- 
tember 1884  the  agreement  was  duly  executed, 
and  bore,  that  "whereas  the  commissioners  deem 
it  advisable  and  expedient,  and  in  the  interests 
of  the  ratepayers  of  the  burgh,  to  adopt  the 
Burgh  Oas  Supply  (Scotland)  Act  1876  before 
the  end  of  the  current  year,  and  in  terms  of  the 
last  recited  Act,  for  the  purpose,  inter  alia,  of 
acquiring  the  works  and  plant  belonging  to  the 
said  company  .  .  and  whereas  the  said  company 
has  agreed  to  sell  the  said  works  and  plant  to 
the  said  commissioners,  it  is  hereby  mutually 
agreed  that  the  company  should  on  11th  Novem- 
ber 1884  grant  a  valid  conveyance,  and  give 
possession  of  and  transfer  to  the  said  commis- 
sioners, or  any  person  to  be  named  by  them  for 
their  behoof,  the  whole  gas-works,  business,  pro- 
perty heritable  and  moveable,  plant,  pipes, 
meters,  and  other  assets,  and  the  whole  rights, 
powers,  and  privileges  belonging  to  the  company, 
with  the  exception  of  certain  moveable  property 
therein  set  forth,  and  that  at  the  prioe  of  £1400 
sterling,  payable  on  11th  November  aforesaid, 
on  the  company  banding  over  the  said  conveyance 
to  the  said  commissioners,  it  being  further  agreed 
that  the  said  moveable  articles  shonld  be  taken 
over  by  the  said  commissioners  at  a  valuation 
and  the  prioe  thereof  paid  to  the  company." 

Shortly  before  this  sale  a  rival  company  bad 
been  promoted  in  Kilsyth  for  the  purpose  of 
competing  with  the  Kilsyth  Gas-Light  Ck>mpany 
in  the  supply  of  gas  to  the  burgh. 

The  Burgh  Oas  Supply  (Scotland)  Act  1876, 
though  not  yet  adopted  at  the  date  of  this  agree- 
ment, was  adopted  subsequently  to  it 

The  20th  section  of  the  Burgh  (Scotland)  Oas 
Supply  Act  provided — "Where  there  is  a  com- 
pany not  incorporated  by  Act  of  Parliament,  or 
authorised  by  provisional  order  confirmed  by  Act 
of  Parliament,  supplying  gas  within  a  burgh,  the 
commissioners  may,  subject  to  the  provisions  of 
this  Act,  buy  from  snob  company,  and  such  com- 
pany, if  formed  or  registered  under  the  Compan- 
ies Act  1862,  with  the  sanction  of  a  special  reso- 
lution in  terms  of  that  Act,  and  if  not  so  formed 
or  registered,  with  the  consent  of  a  majority  of 
three-fourths  in  value  of  the  shareholders  or 
members  of  such  company,  either  personally  or 
by  proxy,  at  a  meeting  specially  convened  for 
the  purpose,  sell  and  transfer  to  the  Commis- 
sioners, on  such  terms  as  may  be  agreed  on 
between  the  commissioneiB  and  the  company, 
the  undertaking  of  such  company,  and  all  the 
rights,  powers,  and  privileges  by  all  or  any  of  the 
lands,  premises,  works,  and  other  property  of 
the  company,  but  subject  to  all  liabilities  at- 
tached to  the  same  at  the  time  of  the  purchase." 

Section  21  provides — "Where  there  is  a  com- 
pany not  incorporated  by  Act  of  Parliament  .  .  . 
supplying  gas  within  a  burgh,  the  commissioners, 
before  they  shall  exercise  any  of  the  powers  con- 
ferred by  this  Act,  shall  give  notice  that  they  are 
willing  to  buy  or  treat  for  the  purchase  of  the 
undertaking  of  such  company  .  .  .  and  if  such 
company  shall  consent  in  manner  provided  by 
the  last  preceding  section  to  sell  the  same,  the 
commissioners  shall  purchase  the  undertaking  on 


uiyiii^eu  uy 


.^.> 


?6a 


The  ScoOith  Law  Reporter. —F(^.  XX III. 


fBroirn,  Ac.  t.  Lennox,  kt. 
L  Fab.  4,  UM. 


terms  mntiuUIy  agreed  npon,  and  to  be  fixed  by 
arbitration  in  the  manner  provided  for  by  the 
lAnds  Olanaea  Consolidation  (Scotland)  Act 
1846,"  &o. 

On  the  4th  November,  at  a  meeting  of  the 
directors  of  the  company,  Mr  Brown  of  Brown- 
▼ille  objected  to  the  sale  being  carried  oat,  bat 
the  meeting  refosed  to  entertain  the  objection  as 
coming  too  late. 

Thia  action  was  raised  by  William  and  John 
Brown,  sons  of  Mr  Brown  of  Brownville,  and  de- 
signed as  resident  in  Gamberland,  in  the  capa- 
city of  shareholders  of  the  company,  against 
Bobert  Mackay  Lennox  and  others,  the  Police 
OommisMoners  of  the  burgh  of  Kilsyth,  and  also 
against  The  Kilsyth  Gas-Light  Company,  and  its 
purpose  was  to  reduce  the  sale  of  the  bnsiness, 
property,  and  plant  which  hod  been  carried  out 
in  terms  of  the  minate  of  agreement.  The 
gronnds  of  action  were  as  follows: — Ist,  That 
the  directors  of  the  company  had  signed  the 
agreement  without  the  authority  or  consent  of 
the  pursuers  and  other  shareholders  of  the  com- 
pany, and  notwithstanding  their  objections  there- 
to, and  they  had  no  power,  express  or  implied, 
under  the  contract  of  copartnery  or  otherwise  to 
carry  through  the  sale  or  bind  the  pursuers  and 
other  shareholders  by  such  an  agreement,  and  the 
pursaers  never  assented  to  the  sale  either  person- 
ally or  by  a  mandatory.  2d,  It  was  tiUra  viret  of 
the  Police  Commissioners  to  make  the  purchase  or 
carry  on  the  gas-works,  inasmuch  as  at  the  date 
of  the  agreement  they  had  not  adopted  The  Burgh 
Oas  Supply  (Scotland)  Act  1876,  empowering 
burghs  to  enter  into  contracts  of  the  description. 
3d,  The  price  paid  by  the  agreement  was  grossly 
inadequate,  and  in  prejudice  of  the  pursuers' 
rights  as  shareholders  of  the  company. 

The  Police  Commissioners  answered  (I)  that 
the  directors  had  professed  to  be  able  and  willing 
to  sell  the  plant,  &o.,  of  the  company,  and  did 
so.  (2)  Tbat>  as  the  agreement  itself  bore,  the 
conmiissioners  had  entered  into  the  contract  with 
a  view  of  adopting  the  Act,  and  that  the  Act  was 
subsequently  adopted  by  them. 

The  Kilsyth  Qas-Light  Company  answered — 
(1)  Looking  to  the  t«ffms  of  articles  2  and  30 
of  the  contract  of  copartnery,  the  original 
period  of  endurance  had  expired  and  no  proro- 
gation in  terms  of  the  contract  had  at  any  time 
taken  place,  and  therefore  the  company  had 
since  1860  continued  to  conduct  the  business  as 
a  partnership-at-will.  (2)  The  company  had  un- 
animously agreed  at  the  meeting  of  18th  April  to 
the  proposal  to  sell,  and  had  confirmed  that 
agreement  on  the  6tli  May.  Although  the  pur- 
suers approved  of  the  transaction  in  May,  they 
had  taken  no  objection  till  shortly  before  raising 
the  action.  (8)  The  price  was  regarded  by  aU 
the  partners  of  the  company  as  adequate.  In 
view  of  the  rival  company  which  was  being 
started  jast  before  the  sale,  it  was  very  desirable 
that  they  should  sell  the  business,  as  to  compete 
against  the  new  proposed   company  with  their 

gresentplsut,  which  was  old  and  defective,  would 
ave  required  a  large   expenditure   of   money 
which  they  were  anxious  to  avoid. 

The  pursuers  pleaded — "(1)  The  said  pre- 
tended agreement  being  %Mra  tirei  of  the  said 
directors,  and  in  violation  of  the  rules  and  regu- 
lations of  their  said  contract  of  copartnery,  and 
in  prejudice  of  the  pursuers'  rights  as  members 


thereof,  and  also  ultra  tire*  ot  the  said  Commis- 
sioners of  Police,  the  pursuers  are  entitled  to 
have  the  same  reduced  as  concluded  for." 

The  Police  Commissioners  pleaded — "  (I)  The 
statements  of  the  pursuers  are  irrelevant  and  in- 
sufficient in  law  to  support  the  oondnsionB  of  the 
summons.  (2)  The  said  agreement  not  being 
vUra  Hire*  ot  either  of  the  parties  thereto,  oaght 
not  to  be  reduced." 

The  compAny  pleaded— "(S)  The  sale  in 
question  having  been  carried  ont  with  the  con- 
sent of  the  partners  of  the  company,  and  in  all 
respects  legally  and  in  conformity  with  the 
contract  of  copartnery,  the  defenders  should  be 
assoilzied." 

In  the  proof  whieh  was  led,  and  for  the  import 
of  ^ritich  reference  is  made  to  the  Lord  Ordinary's 
note  and  the  opinions  of  the  Judges,  the  following 
facts  appeared — At  the  meeting  of  the  company 
on  the  18th  April  the  pursuer  John  Brown  was 

Sersonally  present,  and  at  the  meeting  of  the  6th 
[ay  the  pursuers  were  represented  by  a  manda- 
tory, who  was  their  father  Mr  Brown  of  Brown- 
ville, and  who  was  a  director  of  the  ooooapany 
and  present  at  the  meetings  at  which  the  pro- 
posed sale  was  discussed  and  arranged.  He 
was  chairman  at  most  of  the  meetings,  and 
approved  of  the  sale  during  the  earlier  part  of 
the  negotiations,  though  he  afterwards  changed 
his  opinion.  As  regards  the  price  paid  for  the 
business,  while  it  appeared  Uiat  the  company 
had  been  giving  25  per  cent,  for  the  last  six  years, 
there  was  a  discrepancy  of  evidence.  The  Police 
Commissioners,  in  view  of  the  rival  company  be- 
ing started,  offered  what  they  thought  a  fair  price, 
while  the  directors  of  the  company,  looking  to 
the  poKibility  of  their  being  placed  in  difficulties 
by  having  to  compete  with  old  plant  against  a 
new  company,  thought  it  best  to  dose  for 
£1400. 

The  Lord  Ordinary  (M'Libkm)  assoiisied  the 
defenders  from  the  conclusions  of  the  action. 

"  (pinion. — This  is  an  action  of  reduction  in- 
stituted b>two  of  the  shareholders  of  the  Kilsyth 
Gas-Light  Company  for  the  pnrpose  of  setting 
aside  a  sale  of  the  business,  property,  and  plant 
of  the  company  to  the  Commissioners  of  Police  of 
the  Burgh  of  Kilsyth  for  public  purposes. 

"A  parole  proof  was  allowed  and  taken.  The 
documents  to  which  I  have  found  it  necessary  to 
refer  are  the  company's  contract  of  copartnery 
and  the  minutes  of  its  proceedings  in  relation  to 
the  sale.  The  Kilsyth  Oas  Company,  I  may  here 
explain,  is  an  unincorporated  joint-stock  company, 
and  in  its  legal  position  and  powers  it  does  not 
differ  sensibly  from  a  private  partnership,  except 
that  its  shares  are  transferable  and  that  the  man- 
agement of  its  ordinary  business  is  delegated  to  a 
board  of  directors.  The  paid-up  capital  of  the 
company  is  £1500.  Its  affairs  appear  to  have 
been  economically  administered  and  at  the  time 
of  the  sale  it  was  earning  fair  commercial  profits 
to  its  shareholders.  The  chief  inducement  to 
the  sale  was  the  general  wish  of  the  inhabitants 
that  the  burgh  should  undertdce  the  supply  of 
gfia  to  the  community.  It  is  in  evidence  that  a 
rival  company  was  in  course  of  formation  with  a 
view  to  its  undertaking  being  eventually  taken 
over  by  the  burgh,  and  had  this  movement  been 
brought  to  completion  there  can  be  little  dottbt 
that  the  value  of  the  stock  of  the  Kilsyth  Gas- 
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light  Company  would  have  been  mnoh  depie- 
outed. 

"The  oomplaining  shareholden  object  to  the 
contract  of  sale  that  it  was  ultra  virei  of  the 
Police  OomiuiBsioDers,  that  it  was  a  aale  for  an 
inadequate  price,  and  also  that  it  was  vUra  vire* 
of  the  Kilsyth  Oas-Light  Company, 

"(1)  The  objection  stated  to  the  powers  of  the 
Police  Commissioners  is  that  at  the  time  of  the 
sale  the  bargh  had  not  adopted  the  Act  of  Parlia- 
ment of  1876  empowering  bnrghs  to  enter  into 
contracts  of  this  description.  It  is  explained 
that  the  agreement  was  entered  into  in  antici- 
pation of  the  adoption  of  this  Act,  that  the  Act 
has  since  been  adopted,  and  that  the  contract 
price  has  been  paid.  The  pursuers  (who  are  sons 
of  a  Kilsyth  citizen;  are  designed  as  resident  in 
Cnmberland.  They  are  not  ratepayers  in  Kilsyth, 
and  they  have  no  claim  to  put  forward]  this 
objection  in  the  interests  of  the  burgh  or  its 
inhabitants.  They  can  only  maintain  the  objec- 
tion as  shareholders  of  the  Kilsyth  Oas-Light 
Company,  if  they  can  make  out  that  by  reason 
of  defect  of  power  the  Police  Commissioners  are 
unable  to  pay  the  price  of  the  sale,  or  that  the 
price  (which  has  in  fact  been  paid)  may  be 
evicted  from  the  company.  Now,  the  company 
are  perfectly  safe  against  any  claim  for  repetition 
of  the  price,  for  this  sufficient  reason,  that  the 
sale  has  been  carried  through  without  objection  or 
protest  from  any  ratepayer  of  Kilsyth.  The  case 
in  this  respect  is  an  almost  unique  illustration  of 
the  mie  that  the  consent  of  the  whole  body  of 
corporators  will  suffice  to  validate  an  agreement 
which  is  otherwise  open  to  objection  on  the 
ground  of  defect  of  power.  It  will  be  understood 
that  I  am  of  opinion  tbat  it  would  now  be  too 
late  for  any  ratepayer  to  challenge  the  sale  in  the 
interest  of  the  burgh  should  anyone  be  disposed 
hereafter  to  raise  the  question. 

"(2)  The  objection  that  the  contract  price  is 
inadequate  was  hardly  maintained  as  a  substan- 
tive ground  of  reduction,  but  was  put  forward 
rather  as  a  support  to  the  objection  fotmded  on 
alleged  defect  of  power  on  the  part  of  the 
dizeotors,  should  that  objection  appear  to  need 
stiffening.  The  evidence  comes  to  this,  that 
there  is  a  difference  of  opinion  as  to  the  price 
which  in  all  the  circumstances  the  burgh  might 
reasonably  be  expected  to  pay.  The  Bnigh 
Commissioners  were  in  a  position  to  drive  a 
bargain,  because  they  were  ready,  if  necessary, 
to  bring  forward  a'  rival  company.  They  were 
not  entitled*  to  be  generous  with  the  ratepayers' 
money,  and  they  offered  what  I  may  term  a  fair 
commercial  price,  but  not  a  monopoly  price,  for 
the  Gas  Company's  property.  The  directors  saw 
it  to  be  for  the  interest  of  the  company  to  accept 
the  offer,  and  they  accepted  it  subject  to  con- 
firmation by  a  meeting  of  shareholders.  I  have 
not  the  smallest  doubt  that  the  directors  acted 
prudently  in  the  interests  of  their  constituents, 
and  I  see  no  reason  why  we  should  review  their 
resolution  or  propose  to  set  aside  their  resolution 
in  respect  of  the  alleged  inequality  of  the  bargain. 

"(8)  It  is  further  maintained,  and  I  rather  tiiink 
that  this  is  the  objection  relied  on,  that  the  sale 
is  defeasible  because  it  is  a  virtual  dissolution  of 
the  company,  and  that  it  was  not  confirmed  at 
two  successive  meetings  of  the  proprietary  body 
as  prescribed  (in  the  case  of  a  dissolution)  by  the 
80th  article  of  the  contract  of  copartnery. 
VOL.  xxui. 


"It  is  the  fact  that  the  sale  was  confirmed  by 
the  unanimous  vote  of  a  special  general  meeting 
of  the  company,  called  by  advertisement  for  the 
18th  April  1881,  in  manner  prescribed  by  article 
12  of  the  contract,  and  held  on  that  day.  But 
the  pursuers  say  this  is  not  enough ;  there  ought 
to  have  been  a  second  special  general  meeting  as 
prescribed  by  article  30  in  the  case  of  a  resolution 
for  winding-up.  The  defenders  say  that  article 
30  is  no  longer  in  operation,  because  the  company 
was  original^  constituted  only  for  a  limited  period, 
with  power  of  prorogation,  and  as  the  prescribed 
term  of  endurance  was  allowed  to  expire  without 
prorogation  the  company  is  only  a  partnership-at- 
will,  its  existence  being  dependent  on  the  joint 
assent  of  all  its  members,  and  no  particular  form 
of  dissolution  being  necessary  to  pat  it  ont  of 
existence. 

"I  do  not  adopt  this  reasoning  in  all  its  con- 
sequences, for  I  think  that  in  the  case  of  a  com- 
pany managed  by  directors,  electing  its  directors 
at  annual  meetings,  and  making  up  annual  ac- 
counts, the  more  correct  view  is,  that  the  assooia- 
tion  is  renewed  from  year  to  year  by  the  election  of 
a  board  of  management  for  each  ensuing  year,  and 
I  am  not  of  opinion  that  this  company  could  be 
actually  dissolved  in  the  middle  of  a  financial 
year  otherwise  than  by  following  ont  the  presciip- 
tioDs  of  article  SO. 

"  For  other  reasons  I  am,  however,  of  opinion 
that  the  objection  must  fail ;  and  first  let  me  ob- 
serve tbat  the  company  is  not  at  present  dis- 
solved, and  that  after  the  settlement  of  the  pre- 
sent dispute  the  directors  or  shareholders  would 
be  striotiy  in  order  in  putting  the  machinery  of 
section  80  into  operation  for  the  purpose  of  wind- 
ing-up the  company,  discharging  its  liabilities, 
and  dividing  its  surplus  assets  amongst  its  share- 
holders. 

"  Next,  it  is  to  be  observed  that  the  meeting 
of  18th  April  1884  was  a  regularly  called  and 
constituted  meeting.  It  was  unanimous,  because 
although  Mr  Brown  senior  (the  pursuers'  father) 
rose  and  took  exception  to  the  sale,  he  did  not 
challenge  a  division  or  make  a  protest,  and  it  is 
a  fair  inference  that  he  acquiesced  in  the  resolu- 
tion of  the  other  shareholders  who  were  present. 
No  one  expressed  (at  that  time)  the  wish  that  the 
matter  should  be  considered  at  a  second  meeting, 
and  there  is  no  reason  to  suppose  that  the  re- 
solution of  a  second  meeting  would  have  been 
anything  different  from  tbat  of  the  meeting  which 
was  held.  The  objection  then  is  purely  technical. 
If  there  had  been  a  surprise  or  unfairness — any- 
thing like  an  attempt  on  the  part  of  the  directors 
to  snatch  a  vote  at  a  general  meeting,  we  should 
give  weight  to  the  consideration  that  the  resolu- 
tion, althongh  not  a  dissolution,  was  one  which 
would  naturally  lead  to  a  dissolution,  and  was 
thus  within  the  scope  though  not  within  the 
letter  of  the  80th  article.  Bnt  we  are  asked  to 
give  an  equitable  extension  to  artide  80,  not  for 
the  purpose  of  doing  justice,  but  for  the  purpose 
of  defeating  a  bargain  honestly  entered  into,  and 
carried  out  with  substantial  formality.  In  such 
a  case  I  think  we  have  no  occasion  to  look  be- 
yond the  letter  of  the  article,  which  does  not  in 
Its  terms  apply  to  the  case  of  a  sale  of  the  under- 
taking, bnt  only  to  a  dissolution  of  the  com- 
pany. 

"  A  separate  defence  is  mamtained  by  the  Police 
Commissioners  on  the  ground  that  there  is  • 
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good  sale  to  them  of  the  property  of  the  com- 
pany whether  the  provisions  of  the  company's 
contract  have  been  complied  with  or  not. 

"Beferenoe  was  made  to  the  opinion  of  the 
Lord  President  in  the  case  of  Heiton  v.  Waver- 
ley  HydropalAie  Company,  4  B.  830,  and  it  wag 
argued  that  a  porohaser  is  only  affected  by  notice 
of  the  articles  of  copartnery  to  the  extent  of 
being  apprised  of  any  disability  or  defect  of 
power  in  the  company  to  enter  into  the  contract, 
bat  is  not  nnder  obligation  to  see  to  the  regu- 
larity of  the  procedure  according  to  which  the 
company's  powers  are  to  be  exercised. 

"I  think  the  distinction  is  well-founded,  with 
this  qualification,  that  I  should  prefer  to  say  that 
a  purchaser  or  third  party  contracting  with  a 
company  is  not  affected  by  irregularities  of  pro- 
cedure of  which  he  has  hot  had  notice.  If  a 
shareholder  means  to  stand  upon  an  objection  to 
the  procedure,  as  disabling  the  directors  from 
executing  their  agreement  with  an  outside  party, 
he  must  give  notice  to  that  party  before  the  con- 
tract is  executed,  and  mast  follow  np  his  notice 
by  legal  measures  within  a  reasonable  time.  In 
the  present  case  it  is  not  alleged  that  any  steps 
were  taken  to  put  the  Burgh  Commissioners  in 
malajide  to  complete  their  contract  for  the  pnr- 
ohsse  of  the  gas-works. 

"  I  say  nothing  as  to  the  annual  meeting  held 
on  6th  May,  at  which  instructions  were  given  to 
the  directors  to  sign  the  agreement.  I  find  that 
the  consent  of  the  company  to  the  sale  was  given 
at  the  special  general  meeting  held  on  the  18th 
April,  and  that  the  resolution  of  6th  May  made 
the  matter  neither  better  nor  worse.  Still  less 
can  the  snbseqaent  protest  of  Mr  Brown  senior 
be  held  to  interfere  with  the  completion  of  the 
transaction.  The  objection  came  too  late,  be- 
cause the  directors  were  then  executing  the 
orders  of  the  company  given  at  the  special  gene- 
ral meeting." 

The  pursners  reclaimed,  and  argaed — There 
was  no  power  of  sale  in  the  deed  of  copartnery. 
The  sale,  then,  was  uUra  viret  of  the  directors 
as  such.  Such  a  sale  could  nut  be  sastained  at 
law  unless  shown  to  have  been  made  with  the 
consent  of  all  the  copartners,  for  a  mere  majority, 
however  large,  could  not  alienate  the  whole  con- 
cern and  bring  it  to  an  end — Lindley  on  Part- 
nership, i.  (4th  ed.)  600.  2.  The  contract  was 
still  in  force  so  long  as  not  inconsistent  with  a 
partnership-at-will,  on  the  authority  of  Neilton  v. 
Mottend  Iron  Company,  Janaary  9,  1886,  12  R. 
499,  vide  opinions  of  Lord  President,  p.  627,  and 
of  Lord  Shand,  p.  622,  and  if  that  were  so  there, 
the  sale,  which  was  virtually  a  dissolution,  could 
only  be  made  in  terms  of  clause  30  of  the  deed 
of  copartnery,  which  had  not  been  complied  with. 
8.  The  price  was  totally  inadequate.  There  was 
no  reasonable  probability  of  the  rival  company 
being  started,  and  the  concern  had  been  paying 
26  per  cent,  on  an  average  of  the  last  six  years. 

The  Kilsyth  Oas-Light  Company  argued — 1. 
They  had  statutory  authority  under  the  Burgh 
Qas  Supply  Act  1876  (the  adoption  of  which  was 
contemplated  when  the  agreement  was  made,  as 
its  preamble  bore)  to  sell  the  concern.  The 
sale  was  regularly  proceeded  with,  and  unani- 
mously approved  of  by  the  directors,  and  the 
fact  that  there  was  no  power  of  sale  in  the  deed 
of  copartnery  would  not  invalidate  the  sale.     2. 


Further,  the  effect  of  the  expiry  of  twenty-one 
years  without  prorogation  was  to  leave  the  com- 
pany a  partnership-at-will,  dissoluble  at  the  will  of 
any  one  of  the  partners,  and  therefore  all  the  stipu- 
lations with  regard  to  dissolution  during  the  cur- 
rency were  of  no  effect,  and  not  binding  on  the 
company.  But  even  if  that  were  not  so,  and  there 
was  a  renewal  from  year  to  year,  this  was  not  a 
dissolution,  but  a  sale  with  a  dissolution  in  view. 
8.  The  property  had  not  been  sold  under  its  value. 
Considering  the  special  circumstances  of  the  rival 
company  being  started,  it  was  thought  expedient 
by  the  directors,  who  had  a  discretion  in  the 
matter,  to  accept  £1400  for  the  concern. 

The  Police  Commissioners  adopted  the  argument 
for  the  other  defender,  and  further  argued — The 
company  had  a  common  law  right  to  sell,  and  the 
statute  gave  them  a  new  right.  The  articles  of 
association  showed  nothing  except  that  the  com- 
pany had  power  after  certain  procedure  todissolve, 
and  even  assuming  against  the  commissioners  that 
the  sale  was  equivalent  to  dissolution,  all  that 
could  be  found  in  the  contract  of  copartnery  was 
that  they  had  this  power  of  dissolution  after  cer- 
tain formalities,  and  the  commissioners  were  not 
bound  to  inqnire  whether  these  formalities  had 
been  carried  out—EMton  v.  Waverley  Hydro- 
pathic Company,  June  6,  1877,  4  B.  881,  tide 
opinions  of  Lord  Shand,  p.  841,  and  Lord  Pre- 
sident, p.  844.  But  they  were  not  boand  to  look 
at  the  articles  of  association,  for  in  the  case  of 
unincorporated  associations  such  an  examina- 
tion was  not  necessary — Lindley  on  Partner- 
ship, L  sec.  86.  The  commissioners  were  en- 
titled to  assume  that  everything  had  been  properly 
done  in  this  reBpect—Rfyal  Britith  Banky.  Tur- 
guarui,  June  2,  1886,  24  L.J.,  Q.B.  327. 

At  advising — 

LoBD  JnsTioB-CLEBx — I  have  read  the  excellent 
note  of  the  Lord  Ordinary,  and  am  satisfied  with 
the  result  which  he  has  reached.  Some  very  subtle 
questions  have  been  raised  in  the  coarse  of  the 
argument,  but  they  are  not  all  of  importance  to 
the  ultimate  issue.  The  case  shortly  is  this.  This 
is  a  copartnership  at  common  law.  It  is  not  even 
on  the  register  of  joint-stock  companies.  It  has 
its  own  rules,  and  therefore  so  far  as  the  rules  ex- 
tend, they  regulate  the  administration  of  the  com- 
pany, and  BO  far  as  they  do  not  apply,  the  particu- 
lar case  must  be  determined  by  tfae  ordinary  rules. 
This  Oas-Light  Company  has  existed  for  many 
years,  and  was  a  flourishing'  concern,  but  lately 
there  seems  to  have  arisen  a  disposition  to  start  a 
rival  company  which  was  looked  upon  with  sus- 
picion and  jealousy,  and  then  the  Polioe  Com- 
missioners, empowered  by  Act  of  Parliament  to 
porchase  gas-light  companies,  began  negotiations 
for  buying  up  the  copartnership.  Now,  I  should 
rather  begin  where  the  argument  ended — from  the 

side,  that  is  to  say,  of  the  Polioe  Commissioners 

and  think  that  clause  20  clears  away  a  great  deal 
of  the  abstract  questions  of  copartnership  law. 
The  20th  section  is  in  these  words — [Bi$  Lord- 
thip  read  tec.  20  of  the  Burgh  Oat  Suppfy  (SeU- 
land)  Act  quoted  tupra]. 

Now,  under  that  the  Oommissioners  made 
the  offer,  and  are  bound.  They  had  not  then 
adopted  the  Act,  but  they  have  done  so  sinoe,  and 
the  offer  was  subject  to  its  adoption,  as  also  was 
the  ultimate  agreement.  'Iliey  have  now  adopted 
the  Act,  I  repeat,  and  concluded  the  agreement. 
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and  now  the  qnestion  comes  to  be,  whether  it  is 
illegal  at  oommon  law  or  by  statute?  I  think 
under  the  statute  we  have  to  ascertain  nothing 
but  whether  this  company  by  a  three-fourths 
majority  at  a  meeting  convened  for  the  purpose 
of  making  the  bargain  are  bonnd  and  acted  regu- 
larly under  the  statute.  I  think  they  are,  for  I 
think  it  is  clearly  proved  that  there  was  a  special 
meeting  called  by  advertisement  to  consider  the 
resolution  with  a  view  to  adopt  it,  and  that  being 
done  the  commissioners  are  entitled  to  go  forward 
and  complete  the  sale,  and  no  farther  question 
can  arise  on  the  matter.  That  -is  my  general 
view  of  the  clause,  and  indeed  it  would  be  impos- 
sible to  work  it  if  an  objection  by  individual 
shareholders  as  to  the  regularity  of  the  meeting  by 
which  three-fourths  of  the  members  adopted  the 
resolution  were  to  be  given  effect  to.  In  point  of 
fact  the  meeting  of  18th  April  1884  was  unani- 
mous, and  I  think  it  is  only  right  to  say  that  if 
the  parties  now  appearing  had  intended  to  object, 
they  should  have  done  bo  earlier,  and  I  cannot 
comprehend  why  they  did  not.  Mr  Brown  senior 
was  indeed  a  prominent  person  at  the  meeting,  but 
took  no  division  and  made  no  protest.  Therefore 
looking  to  the  terms  of  the  statute,  and  olanse  20, 
which  applies,  no  farther  question  remains  in  the 
case.  1^1  only  say  generally  that  I  agree  with  the 
Lord  Ordinary  on  the  other  questions  which  have 
been  raised.  This  is  a  copartnership  which  out- 
lived its  term  of  twenty-one  years,  and  it  was  there- 
after simply  one  at  the  will  of  the  partners.  Now, 
that  may  give  rise  to  a  variety  of  questions  as  to 
the  rights  of  the  partners,  and  I  do  not  dispute 
that  the  old  rules  will  regulate  their  relations  in  so 
far  as  they  are  in  their  nature  applicable.  That  is 
the  reason  and  common  sense  of  the  matter,  but 
except  in  so  far  as  the  period  of  the  copartnership 
has  been  extended  or  prorogated,  I  think  clause 
30  is  manifestly  inapplicable. 

LoBD  YouNO — I  concur.  The  pursuers  are 
shareholders  of  the  Kilsyth  Oas-Light  Company, 
and  bring  a  reduction  of  a  contract  dated  Sep- 
tember 1884-,  between  the  company  and  the  com- 
missioners on  the  ground  of  illegality.  The  Kil- 
syth Oas  Light  Company  is  one  at  common  law, 
and  I  can  find  nothing  in  the  terms  of  the  con- 
tract of  copartnery  rendering  the  contract  with 
the  Police  Commissioners  illegal  or  in  any  way 
irregular.  It  was  subsisting  as  a  copartnership 
at  the  will  of  the  partners  aiid  was  dissolved  at 
the  time  when  the  agreement  was  entered  into 
with  the  consent  of  all  the  shareholders  except 
two  pursuers.  I  agree  in  thinking  that  there  is 
nothing  in  clause  80  which  at  all  interferes  with 
a  contract  of  this  description  being  made  at  com- 
mon law.  But  then  it  was  not  made  at  common 
law,  bnt  under  the  Burghs  Gas  Supply  (Scot- 
land) Act  1876.  It  is  true  that  Act  had  not  then 
been  adopted,  but  the  commissioners  had  its  ad- 
option in  contemplation,  and  the  contract  was 
made  on  the  assumption  of  its  adoption. 
Now,  on  a  familiar  rule  of  our  law  and  practice 
necessary  for  the  convenience  of  business, 
where  we  have  a  contract  made,  whether 
on  the  passing  of  a  statute  or  the  adop- 
tion of  an  Act  which  it  was  in  contem- 
plation to  adopt,  it  shall  operate  on  the  passing 
of  that  statute  or  the  adoption  of  that  Act,  just 
as  if  it  had  been  made  after  the  passing  or  adop- 
tion of  the  Act.    Now,  clauses  20  and  21  taken  to- 


gether authorise  the  PoUoe  Commissioners  of  any 
such  community  as  this  to  buy  up  the  whole 
works  of  just  such  a  company  as  this  with  this 
condition,  that  the  company  shall  agree  by  at  least 
three-fourths  of  the  shareholders.  The  objection 
of  more  than  one-fourth  must  end  the  matter ;  if 
three-fourths  in  value  consent  to  the  sale  it  may 
lawf  ally  take  place  at  a  price  agreed  on,  or  to befixed 
failing  such  agreement  by  arbitration.  Well,  the 
purchase  was  made,  and  more  than  three-fourths 
agreed,  and  what  is  the  objection?  Clause  80; 
but  I  have  already  said  that  even  at  common  law 
clause  30  is  not  applicable  to  such  a  matter,  bnt 
if  it  were,  it  could  not  prevail  over  the  Act  of 
Parliament,  and  if  the  Act  of  Parliament  says  it 
may  be  made  if  three-fourths  consent,  it  is  imma- 
terial what  clause  30  says.  Therefore  in  every 
view  I  am  able  to  take  I  agree  in  thinking  the 
Lord  Ordinary  is  right. 

LoBD  Oa^amLii — I  am  of  the  same  opinion. 
There  is  one  view  which  I  think  perfectly  suffi- 
cient for  the  judgment  though  it  does  not  appear 
to  have  been  presented  to  the  Lord  Ordinary,  for 
he  does  not  put  his  judgment  at  all  on  the  ground 
of  the  terms  of  the  Burghs  (Scotland)  Gas  Supply 
Act  of  1876.  Bnt  these  terms  seem  to  me  per- 
fectly conclusive  of  the  question  which  we  have 
here  to  determine.  Suppose  this  question  had 
occurred  when  the  period  of  the  company's  ori- 
ginal endurance  was  still  running,  or  during  a 
period  for  which  its  existence  had  been  extended, 
would  that  have  ousted  the  Act  of  Parliament? 
Not  in  the  least.  True,  it  may  be  that  without  the 
Act  of  Parliament  the  wishes  of  three-fourths  of 
the  members  might  not  have  prevailed,  but  the 
Act  of  Parliament  in  effect  provides  that  whatever 
the  rules  of  the  company  may  say,  if  three-fourths 
agree,  that  is  to  be  taken  as  sufficient  just  as  if 
the  whole  members  of  the  company  had  assented 
to  what  it  was  proposed  to  do.  That  consider- 
ation obviates  truly  the  necessity  of  dealing 
with  those  intricate  questions  of  company  law 
which  have  been  discussed  so  fully,  I  have  no 
doubt  to  the  entire  benefit  of  all  concerned. 

The  Court  adhered. 

Counsel  for  Beclaimeis — Pearson — O.  Wardlaw 
Bnrnet.     Agent — George  Andrew,  S.S.C. 

Counsel  for  Commissioners  of  Police — Mackin- 
tosh —  Maconochie.  Agents  —  Maconochie  & 
Hare,  W.S. 

Counsel  for  Kilsyth  Gas-Light  Company- Lang. 
Agents— Teaman,  Fodd,  <fe  Simpson,  S.S.O. 


Thursday,  February  4. 

FIRST   DIVISION. 

[Lord  Kinnear,  Ordinary. 
MALCOLM  V.  LLOYD. 
(^Ante,  vol.  xxii.  p.  554,  17th  March  1885). 

Road — Semitude— Cart   Soad— Declarator  of 
Hemitvde. 

In  an  action  raised  in  1886  for  declarator  of 
right  to  a  servitude  road  the  jury  found  that 
the  pursuer,  his  predecessors  and  authors,  had 
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poeaeased  the  load  in  qneetion  for  forty  yean 
and  upwards  for  the  nse  of  f oot-passengeiB 
and  horses,  and  that  they  had  also  possessed 
it  for  the  nse  of  oars  or  sleds  for  upwards 
of  ten  years  prior  to  1854,  and  for  the  nse 
of  carts  from  and  after  that  year.  EM 
that  the  verdict  imported  a  right  to  a  ser- 
Titade  road  for  carts,  horses,  and  foot- 
passengers. 
In  terms  of  the  interloontorof  the  First  Division, 
dated  17th  March  1886,  as  previously  reported, 
the  trial  in  this  action  of  declarator  of  right-of- 
way  took  place  before  the  Lord  Ordinary 
(EiNinuB)  and  a  jury  on  18th  Jane  1886.  The 
following  iasaes  were  sent  to  the  jury: — "(1) 
Whether  for  forty  years  prior  to  7th  January  1886, 
or  for  time  immemorial,  the  pursuer  and  his  pre- 
deoesBors  and  authors  have  possessed  for  all  pur- 
poses a  road  leading  in  a  south-easterly  direction 
from  said  farm  [of  Acbaleck,  belonging  to  him] 
through  the  lands  of  Minard,  belonging  to  the  de- 
fender, to  the  public  road  leading  along  Loch  Fyne 
Bide,  and  which  road  prior  to  the  year  1 854  ran  in 
or  near  the  line  A,  B,  C,  K,  L,  M,  G,  H  on  the 
plan,  and  thereafter  in  or  near  the  line  A,  B,  O, 
D,  E,  F,  O  on  the  said  plan  ?  (2)  Whether  for 
forty  years  prior  to  7th  January  188S,  or  for 
time  immemorial,  the  pursuer  and  his  predeces- 
sors and  authors  have  possessed  a  road  leading 
as  aforesaid  for  the  passage  of  horses  and  cattle  ? 
Or  (8)  Whether  for  forty  years  prior  to  7th 
January  1885,  or  for  time  immemorial,  the  pur- 
suer and  his  predecessors  and  authors  have  pos- 
sessed a  road  as  aforesaid  for  the  passage  of  foot- 
passengers?"  The  jury  returned  the  following 
verdict : —  "That  in  respect  of  the  matters  proved 
before  them,  they  find  on  the  first  issue  that  the 
pursuer  and  bis  predecessors  aud  authors  have 
possessed  the  road  therein  described  for  forty  years 
and  upwards  for  the  use  of  foot-passengers  and 
horses,  and  that  they  have  also  possessed  the  said 
road  for  the  use  of  cars  or  sleds  for  upwards  of  ten 
years  prior  to  the  year  1864,  and  for  the  nse  of 
carts  from  and  after  the  said  year  ;  and  on  the 
second  issue  find  that  the  pursuer  and  his  prede- 
cessors and  authors  have  possessed  the  said  road 
for  forty  years  and  upwards  for  the  use  of  horses, 
but  not  for  the  use  of  cattle ;  and  on  the  third 
issue  they  find  for  the  pursuer. " 

On  a  motion  to  apply  the  verdict,  the  Lord 
Ordinary  on  17th  July  1885  pronounced  the  fol- 
lowing interlocutor : — "  The  Lord  Ordinary  hav- 
ing heard  counsel  on  the  effect  of  the  verdict  of 
the  jury,  applies  the  same,  and  in  respect  thereof 
finds  and  declares  that  the  pnisuer,  as  heritable 
proprietor  of  the  farm  of  Achaleck,  hag  good  and 
"ondoubted  right  to  a  servitude  road  for  the  pass- 
age of  carts,  horses,  and  foot-passengers  leading 
from  the  said  farm  of  Acbaleck  over  the  estate  of 
Minard  to  the  public  road  by  the  side  of  lioch 
Fyne,  and  that  by  the  line  marked  on  the  plan, 
and  lettered  A,  B,  C,  D,  E,  F,  O,  H ;  and  that 
the  pursuer  and  his  tenants  and  others  in  the  oc- 
cupation of  the  farm  of  Achaleck  have  good  and 
undoubted  right  to  the  use  of  the  said  road,  and 
that  the  defender  is  not  entitled  to  molest  them 
in  their  use  thereof,  and  decerns :  Finds  the  de- 
fender liable  in  expenses,"  &o. 

Against  this  interlocutor  the  defender  reclaimed, 
and  argued — The  Lord  Ordinary  was  wrong  in  his 
interpretation  of  the  verdict.  All  that  the  jury 
intended  to  say  was,  that  there  was  here  a  road 


suitable  for  horses  and  sleds,- not  a  cart  road, 
which  would  be  a  servitude  more  burdensome  on 
the  servient  tenement.  The  two  kinds  of  roads 
were  quite  distinct,  and  the  import- of  the  proof 
was  that  only  horses  and  sleds  or  oars  had  used 
this  road  during  the  prescriptive  period. 

Authorities — M'Kenziey.  Bankt,  June  19, 1866, 
6  Maoph.  936 ;  Forbes  v.  Porbt%,  February  20, 
1829,  7  S.  441  ;  Bell's  Frin.  sees.  1010  and  985. 

Beplied  for  pursuer — This  was  not  a  case  of 
making  a  servitude  more  burdensome.  The  dis- 
tinction attempted  to  be  introdnced  by  the  de- 
fender was  truly  a  fanciful  one,  as  there  was  no 
practical  difference  between  a  sled  and  a  cart, 
the  latter  of  which  was  only  a  sled  on  wheels. 
The  -Lord  Ordinary  had  given  the  only  intel- 
ligible interpretation  to  the  verdict  of  the  jury. 

Authorities— Ersk.  Inst.  ii.  9,  4 ;  Hotitr  v. 
Eawthome,  March  19,  1884, 11 B.  766 ;  Dingwatt 
V.  Farguhanon,  8  Pat  App.  564. 

At  advising — 

LoBD  Pbeszubnt — The  Lord  Ordinary  in  the 
interlocutor  which  is  now  under  review  has  ap- 
plied the  verdict  of  the  jnry  pronounced  in  this 
case  on  18th  June  1886.  The  verdict  is  a  special 
one,  and  the  question  comes  to  be,  whether  his 
Lordship  has  given  true  and  just  effect  to  that 
verdict  ? 

There  were  three  issues  sent  to  the  jnry,  but 
it  is  only  with  reference  to  the  first  of  these  that 
any  question  has  been  raised.  That  issue  is  in 
these  terms — [UU  Lordthip  here  read  the  fint 
tMU«].  The  finding  of  the  jury  on  that  issue  is  in 
these  tBrma—[Hit  Lordthip  here  read  the  terdiet 
on  theflnt  ittue  a*  above  quoted]. 

Parties,  I  think,  are  now  agreed  that  cars  and 
sleds  are  synonymous  expressions.  Now,  sleds 
are  just,  carriages  without  wheels,  a  class  of 
vehicle  which  was  at  one  time  very  common  in 
Scotland,  and  though  they  are  now  to  a  large 
extent  superseded  by  the  wheeled  cart,  yet  they 
are  still  to  be  found  in  certain  parts  of  the  High- 
lands. 

The  mode  in  which  the  Lord  Ordinary  has  ap- 
plied the  verdict  of  the  jury  is  by  finding  and 
declaring  that  the  pursuer,  as  heritable  proprie- 
tor of  Adialeck,  has  good  and  undoubted  right  to 
a  servitude  road  for  the  passage  of  carts,  horses, 
and  foot-passengers  from  Achaleck  to  the  public 
road  by  the  side  of  Loch  Fyne — in  short,  he  con- 
siders that  he  can  give  declarator  that  this  is  a 
cart-road,  because  it  is  found  that  though  the 
nse  of  carts  on  this  road  was  only  commenced  in 
1864,  yet  it  was  undoubtedly  used  for  cars  or 
sleds  prior  to  1854  for  the  necessary  period  of 
ten  years.  He  is  further  of  opinion  that  carriages 
and  sleds  are  one  and  the  same  thing. 

I  think  that  the  Lord  Ordinary  is  right  in  the 
view  which  he  has  taken  of  this  verdict,  and  am 
for  adhering  to  his  interlocutor. 

It  is  to  be  kept  in  view  that  this  is  a  servitude 
road,  and  not  a  public  road.  The  distinction  is 
often  a  most  important  one,  although  it  does  not 
enter  into  the  decision  of  the  present  question. 

Now,  there  are  three  kinds  of  servitude  roads 
in  the  law  of  Scotland,  the  difference  between 
which  is  well  stated  by  Erskine  in  the  passage  to 
which  we  have  been  referred  (Inst.  ii.  9,  \i\  where, 
after  narrating  the  kinds  of  servitude  roads  known 
to  the  Roman  law,  and  describing  the  difference 
which  existed  between  them,  he  proceeds  to  ex- 
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plain  what  are  the  different  kinds  of  serritade  of 
road  known  to  the  lav  of  Scotland.  He  says — 
"  There  are  seryitndea  by  the  usage  of  Scotland 
analogous  to  these  ;  of  a  foot  road,  an  horse 
road,  a  cart  or  coaoh  road,  and  ways  or  loanings 
by  which  cattle  may  be  driven  from  one  field  to 
another ;  but  an  horse  road  is  not  by  our  practice 
included  in  a  foot  road  as  it  was  by  the  Boman 
law."  Keeping  out  of  view  then  the  loaning, 
the  three  kiiids  of  servitude  roads  known  to  the 
law  are  a  foot  road,  a  horse  road,  and  a  cart  road, 
and  the  question  comes  to  be,  to  which  of  these 
classes  does  the  road  in  question  by  the  verdict 
of  the  jury  belong  ?  It  clearly  does  not  belong 
to  the  first,  nor  does  it,  I  think,  belong  to  the 
second,  because  that  is  evidently  confined  to  roads 
along  which  a  horse  may  be  led  or  ridden,  but 
there  is  evidence  that  this  road  has  for  long  been 
used  for  cars  or  sleds,  and  latterly  for  carts,  so  I 
think  there  can  be  no  doubt  that  it  falls  to  be 
classed  in  the  category  of  cart  roads. 

No  doubt  for  a  considerable  period  the  only 
use  to  which  this  road  was  put  was  for  sleds 
drawn  by  horses.  Kow,  a  sled  is  just  a  carriage 
for  the  conveyance  of  peats  or  other  produce — it 
is  a  carriage  just  as  much  as  a  cart  is.  The  wheels 
may  no  doubt  facilitate  the  cart's  progress,  but 
in  point  of  nse  it  is  jost  the  same  as  the  Sled, 
lyhatever  conveys  farm  or  other  produce  is  just 
a  carriage.  In  tijcing  the  view  which  he  has  done 
I  think  the  Lord  Ordinary  was  right,  and  that 
liis  application  of  this  verdict  is  sound.  The 
substance  of  that  interlocutor  is  just  this,  that 
the  pursuer  is  to  be  allowed  to  use  carts  on  a 
road  on  which  sleds  were  used  till  1854,  and  carts 
since  then,  and  he  is  not  to  be  confined  to  using 
this  road  for  horses  merely.  If  he  were  to  be  so 
limited  he  could  not  even  use  sleds,  as  in  so  doing 
he  would  be  going  beyond  his  rights.  But  it  is 
clear  that  when  aleds  have  been  used  the  road 
cannot  be  merely  a  horse  track. 

The  Lord  Ordinary  might  have  gone  even  fur- 
ther than  he  has  gone,  and  granted  decree  in 
terms  of  the  declaratory  conclusions  of  the  sum- 
mons [see  aKt«,  vol.  rxii.  p.  565],  bat  taking  the 
interloeotor  as  it  stands  I  think  it  is  well 
founded,  and  I  am  for  adhering  to  it 

LoBDB  MuBS  and  Shams  concurred. 

LoBD  Adam — I  am  of  the  same  opinion.  The 
nse  of  sleds  and  afterwards  of  carts  stamps  the 
right  as  being  of  the  highest  kind  of  servitude 
roads  known  to  the  law  of  Scotland. 

The  Court  adhered. 

Gounsel  for  Pnrsner — Sol.-G«n.  Bobertson — 
Comile  Thomson — Mnrray.  Agents — Mitchell  ft 
Baxter,  W.S. 

Connsel  for  Defender — Mackintosh — Darling. 
Agents — Pearson,  Bobertson,  ftFinlay,  W.S. 


Friday,  February  5. 

FIRST    DIVISION. 

[Lord  Fraser,  Ordinary. 
8t0bbs  pattisson  akd  another  v. 
m'vicar. 

Foreign— Decree-  Conform— Res  judicata — Juri*. 
diction — Payment  by  Order  of  Snglit/i  Court- 
Order  lieversed— Implied  Condition  to  Repay. 
In  an  administration  suit  in  the  Chancery 
Division  of  the  High  Court  of  Justice  in  Eng- 
land an  order  was  on  24th  January  1878 
pronounced  declaring  that  certain  parties 
were  entitled  to  participate  in  the  distribu- 
tion of  the  estate.  On  9tb  August  1878  an 
order  was  pronounced  directing  that  pay- 
ment should  be  made  to  these  parties,  one  of 
whom  was  "  the  legal  personal  representative 
of"  A  "when  constituted."  P.,  the  agent  for 
the  plaintiffs  in  the  suit,  then  intimated  to  M. , 
with  whom  he  had  been  in  communication, 
that  his  (M.  's)  wife  was  entitled  to  take  out 
letters  of  administration  to  the  estates  of  A. 
M.  and  his  wife  were  domiciled  in  Scotland, 
and  were  not  parties  to  the  proceedings  in 
England.  P.  was  instructed  by  M.  to  take 
out  letters  of  administration  of  the  estate  of 
A.  in  favour  of  M.'s  wife.  M.  and  his  wife 
then  granted  a  power  of  attorney  in  favour 
of  P.  to  receive  the  sum  directed  to  be  paid 
by  order  of  the  Court.  P.  uplifted  the 
money  and  remitted  to  Scotland  the  balance, 
after  deducting  costp,  by  cheque  in  favour  of 
M.  and  his  wife.  M.'s  wife,  acting  as  A.'b 
executrix,  distributed  the  money  among  the 
various  beneficiaries  entitled  to  take  through 
A. ,  retaining  her  own  share.  When  M.  and  his 
wife  received  the  money  they  knew  that  the 
order  of  24th  January  1878,  which  gave  them 
their  title  to  the  money,  was  appealable  for 
two  years.  The  order  was  reversed  on  ap- 
peal, and  it  was  declared  that  the  legal  per- 
sonal representative  of  A.  had  been  overpaid 
to  the  extent  of  £1523,  12b.  6d.  Thereafter 
the  plaintiffs  obtained  in  the  English  Court 
an  order  under  which  they  were  at  "  liberty 
to  take  such  proceedings  as  they  may  be 
advised"  against  certain  persons  who  haid  re- 
ceived overpayments,  and,  inter  alia,  against 
M.  The  plaintiffs  then  raised  this  action  in 
the  Court  of  Session  against  M.  for  payment 
of  £1623,  12s.  6d.  Heli  (1)  that  the  pro- 
ceedings in  England  did  not  warrant  the 
Court  in  pronouncing  a  decree-conform ;  but 
(2)  that  M.  's  wife  had  received  payment  upon 
the  implied  condition  that  if  the  order  which 
conferred  npon  her  a  title  to  receive  the 
money  were  reversed  she  would  make  re- 
payment; and  (3)  that  M.  having  consented 
to  his  wife's  acting  as  executrix  was  liable 
for  her  obligations,  as  she  had  no  separate 
estate.    The  Court  granted  decree. 

HuAand  and  Wife—HvOxmd't  IdabiUiyfor  Wife'$ 
ObUgatiom  at  Executrix. 

Held  that  where  a  husband  has  consented 
to  his  wife  acting  as  executrix,  and  she  has 
no  separate  estate,  he  is  liable  for  her  obliga- 
tions incurred  in  that  capacity. 

Andrew  Oarrick,  doctor  of  medicine  in  the  county 
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of  Oloncester,  died  in  1 837,  leaving  a  tmst-dispoei- 
Uon  and  deed  of  nettlement  dated  10th  MiaTah 
1837,  and  codicil  thereto  dated  13th  March  1837. 

Hla  estate  was  duly  administered  according  to 
the  law  of  England,  and  in  the  coarse  of  the  ad- 
ministration an  order  was  made  by  the  Chancery 
Division  of  the  High  Oonrt  of  Justice  on  a7Ui 
April  1 871,  appointing  Henry  Stobbe  Fattisson, 
Frances  Ann  Balph  or  Battisson,  and  James  Hngh 
Kalpb,  to  be  the  administrators  of  the  estate, 
with  power  to  nplif  t,  sne  for,  and  recover  all  sums 
addebted  to  the  deceased,  and  thereafter  to  dis- 
tribute the  same  under  the  directions  of  the  Conrt. 

On  24th  JannAry  1878  an  order  was  pronounced 
in  this  administration  snit  by  Tice-Ohanoellor 
Hall,  by  which  it  was  declared  that  according  to 
the  trae  congtmction  of  Dr  Carrick's  settlement 
the  gift  thereby  made  to  descendants  of  the  chil- 
dren of  the  testator's  annts  did  not  include  more 
remote  descendants  than  grandohildten  of  snob 
aants.  This  order  was  subject  to  appeal  until 
aith  January  1879. 

While  this  order  was  still  capable  of  being 
appealed,  a  farther  order  was  pronounced  on  9th 
August  1878  by  which  Vice-Ohancellor  Hall 
directed  that  £34,000  3  per  cent,  consols  should 
be  sold  and  the  residue  divided  as  specified  in  a 
schedule  thereto  appended.  This  schedule  speci- 
fied the  members  of  the  class  so  entitled,  and 
amongst  others  was  "the  legal  personal  repre- 
sentative of  Alexander  Allan,  when  constituted," 
—one-half  of  one-ninth. 

In  October  1878  Mr  Patrick,  a  solicitor  in 
London  who  acted  on  behalf  of  the  plaintiffs  in 
the  administration  suit,  took  out  letters  of  ad- 
ministration in  favour  of  Mrs  M 'Vicar,  wife  of 
Hamilton  M 'Vicar,  Oalderbank,  by  Airdrie,  as 
administratrix  of  the  estates  of  Alexander  Allan. 
This  was  done  with  Mr  M 'Vicar's  authority. 

In  virtue  of  a  power  of  attorney  granted  by  Mr 
and  Mrs  M'Vioar,  dated  16th  November  1878,  Mr 
Patrick  on  2l8t  November  1878  received  from  the 
Paymaster-Oeneral  a  cheque  on  the  Bank  of 
England  for  £1623,  12g.  6d.,  payable  to  Mrs 
M 'Vicar  as  the  legal  personal  representative  of 
Alexander  Allan.  This  cheque  Mr  Patrick  paid 
into  his  own  account,  and  on  the  same  date  sent 
to  Mr  M 'Vicar  a  cheque,  payable  to  Hamilton 
M'Vioar  or  Janet  M'Vioar,  his  wife,  for  £1442, 
16s.  lOd.,  being  the  said  sum  of  £1623,  12s.  6d., 
less  £80  deducted  for  costs  and  charges. 

On  16th  August  1878  notice  of  appeal  was  given 
by  the  plaintiffs  against  the  order  of  Vice-Ohan- 
oellor  Hall  of  24th  January  1878;  and  on  26th 
August  1879  the  Court  of  Appeal  reversed  the 
judgment,  and  declared  in  lieu  thereof  that  ac- 
cording to  the  true  construction  of  the  will  the 
gift  to  the  descendants  of  the  testator's  said 
annts,  or  to  the  descendants  of  the  children  of 
such  aunts  respectively,  included  all  lineal  descen- 
dants of  every  degree  (Ralph  v.  Carrick,  L.B. 
11  Oh.  Div.  878).  In  consequence  of  this 
decree  an  inquiry  was  ordered  to  be  made  as  to 
the  amounts  which  had  been  overpaid  to  the 
several  beneficiaries  under  the  former  orders. 

This  inquiry  was  conducted  by  the  Chief-Clerk 
of  the  Chancery  Division,  who  on  25th  January 
1882  issued  a  certificate  showing  that  the  sum 
of  £1623,  12s.  6d.  was  to  be  paid  into  Court  to 
the  credit  of  Ralph  v.  Carrick  by  Hamilton 
M'Vioar,  for  wife,  as  legal  personal  representa- 
tive of  Alexander  Allan.     This  certificate  was 


docqaeted — "  Approved  the  21st  day  of  February 
1 882.     GokXLSB  H^u.,  V.  0. " 

On  8th  June  1883  an  order  was  made  by  Mr 
Justice  Kay  by  which  it  was  ordered  "that  the 
plaintiffs  be  at  liberty  to  take  such  proceedings 
as  they  may  be  advised  against  the  seveml 
persons  named  in  the  schedule  hereto,  for  the 
recovery  of  the  several  sums  therein  mentioned." 
The  schedule  contained  the  name  of  "Hamilton 
M'Vicar,  Calderbank,  by  Airdrie,  £1623, 12s.  6d." 

This  was  an  action  in  the 'Court  of  Session  at 
the  instance  of  Henry  Stobbs  Fattisson  and  others, 
plaintiffs  in  the  administration  suit  of  Raiph  v. 
Carried,  against  Hamilton  M'Vioar,  for  payment 
of  £1623,  12s.  6d.  with  interest  at  6  per  cent 
from  2lBt  November  1878. 

The  pursuers  stated  the  facts  above  mentioned, 
and  pleaded — "  The  defender  being  addebted  to 
the  pursuers,  as  plaintiffs  foresaid,  in  the  prin- 
cipal  sum  and  interest  sued  for,  decree  ought  to 
be  pronounced  in  terms  of  the  conclusions  of  the 
summons,  with  expenses." 

The  defender  in  his  statement  of  facts  stated 
that  his  wife  had  received  the  sum  of  £1623, 
128.  6d.,  less  £80,  16s.  8d.,  and  that  she  had  im- 
mediately thereafter  proceeded  with  the  dis- 
tribution of  the  money  among  the  persons  entitled, 
according  to  the  instructions  of  Iibr  Patrick.  She 
retained  as  her  own  share  the  sum  of  £239, 
12s.  lOd.  The  whole  of  these  payments  were 
made  before  any  appeal  was  taken  against  the 
orders  of  Vioe-Ohanoellor  Hall.  The  defender, 
on  behalf  of  his  wife,  stated  that  ha  was  willing 
to  make  payment  to  the  pursuer  of  this  sum  of 
£239, 12g.  lOd.  The  defender  further  stated  that 
he  "did  not  receive  the  sum  sued  for,  or 
any  part  thereof.  His  name,  if  appearing 
in  the  order  of  8th  June  1888,  has  been  inserted 
per  ineuruKn,  and  without  his  having  an  oppor- 
tunity of  appearing  to  oppose  the  same." 

The  defender  beaded— "(1)  The  averments 
of  the  pursuers,  so  far  as  material,  being  un- 
founded in  fact,  the  defender  is  entitled  to  be 
asscnlzied.  (2)  The  sum  received  by  the  de- 
fender's wife,  as  administratrix  foresaid,  for  dis- 
tribution, having  been  paid  by  her  to  the  parties 
then  in  right  of  the  same,  neither  she  nor  the 
defender  are  liable  in  repetition  thereof,  any 
claim  therefor  being  competent  only  against  this 
parties  who  received  the  same.  (3)  The  allied 
over-payment, not  having  been  znade  to  the  de- 
fender, he  is  not  liable  in  repetition,  and  ought 
to  be  assoilzied,  with  expenses.  (4)  The  de- 
fender oannot  in  any  event  be  hdd  liable  in 
repetition  of  more  than  the  sum  actually  retained 
by  his  wife  for  her  own  behoof." 

A  proof  was  allowed,  and  these  facts  ware 
established — That  neither  Hunilton  M'Vioar  nor 
his  wife  were  parties  to  the  administration  suit 
in  England  ;  that  no  notice  was  given  to  either 
of  them.  That  the  Chief-Clerk  was  to  adj  udicate 
upon  the  rights  of  parties,  and  that  no  person 
represented  either  of  them  in  those  proceedings. 
Indeed,  the  Chief-Clerk,  who  was  examined  as  a 
witness,  deponed  that  no  party  unless  a  party  to 
the  action  can  attend  on  such  an  inquiry  as  that 
directed  without  having  liberty  to  attend  given 
him  by  order  of  the  Court.  That  after  receiving 
the  sum  of  £1628,  12s.  6d.  from  Mr  Patrick,  it 
was  distributed  by  Mrs  M'Vicar  among  the  vari- 
ous persons  entitled,  she  retaining  £289, 18s.  lOd. 
as  her  share,  but  that  though  this  was  done  Mrs 
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IfVioar  or  her  husband  wu  aware  from  letters 
reoeiYed  from  Mr  Patrick  tfaat  the  cider  tuider 
which  the  money  had  been  paid  was  still  appeal- 
able. The  letters  from  Mr  Patrick  which  show 
that  Mr  and  Mrs  M'Yioar  knew  that  the  order  of 
24th  January  1878  was  appealable  up  to  24th 
January  1880  are  quoted  in  the  opinions  of  the 
Judges  of  the  Inner  House  infra. 

The  liord  Ordinary  (Fbabib)  on  27th  May  1885 
dismissed  the  action. 

"Opinion. — The  defender  in  this  action  is 
Bought  to  be  made  liable  for  a  sum  of  money 
which  was  distributed  by  his  wife  under  letters 
of  administration  taken  out  by  her  to  her  father's 
estate.  The  oiroumstances  out  at  which  this 
claim  arises  are,  that  Andrew  Carriok,  a  doctor  of 
medicine  in  the  county  of  Olouoester,  who  died 
in  1837,  executed  a  trust-disposition  and  settle- 
ment by  which  he  bequeathed  one-twelfth  part 
of  the  residue  of  his  estate  to  the  children  and 
descendants  of  his  aunt  Mrs  Mathie.  The  words 
'children  and  descendants' led  to  litigation.  An 
administration  suit  was  instituted  in  the  Court  of 
Chancery  in  England  by  the  pursuers  of  the  pre- 
sent action,  and  in  this  suit  Tice-Ohancellor  Hall 
on  9th  of  August  1878  pronounced  a  judgmentcon- 
stming  the  will,  and  finding  a  limited  number  of 
persons  only  entitled  to  share  in  the  legacy. 
This  decision  of  Vioe-Ohancellor  Hall  was  ap- 
pealed to  the  Court  of  Appeal  in  England,  who 
on  the  26th  of  April  1879  raried  or  altered  the 
judgment  of  the  Yioe-Chanoellor,  and  brought  in 
under  the  word  '  descendants '  a  great  number  of 
other  persons  whom  the  Vice-Chancellor's  judg- 
ment excluded. 

' '  One  of  the  class  of  persons  brought  in  under 
the  Vice-Ohanoellor's  judgment  were  the  descend- 
ants of  Alexander  Allan  —  this  Alexander  Allan 
being  the  father  of  the  defender's  wife.  To 
these  descendants,  according  to  the  judgment  of 
the  Vice-Chancellor,  there  was  appropriated,  of 
Dr  Carrick's  estate,  the  sum  of  £1523,  128.  6d. 
In  order  to  distribute  this  money  it  was  necessary 
that  some  person  should  obtain  letters  of  admin- 
istration to  Alexander  Allan's  estate  ;  and  on  the 
advice  of  Mr  Patrick,  the  solicitor  in  London  for 
the  plaintifFs  in  the  administration  suit,  the  de- 
fender's wife  obtained  letters  of  administration 
to  Alexander  Allan  and  his  wife.  Having  thus  a 
legal  title  to  obtain  payment  of  the  money  due  to 
the  representatives  of  Alexander  Allan,  the  de- 
fender's wife  and  the  defender  appointed  Mr 
Patrick  to  be  their  attorney,  with  authority  to 
receive  the  sum  of  £1528,  12b.  6d.,  and  he  as 
such  attorney  procured  payment  of  the  money. 
After  deducting  his  own  account,  Mr  Patrick  on 
27th  November  1878  sent  a  cheque  for  £1442, 
168.  lOd.  to  '  Hamilton  M'Vicar,  Esq.,  and  Janet 
M'Vioar,'  which  cheque  was  duly  received  by 
these  two  persons,  and  the  money  therefor  was 
got  from  the  bank.  They  immediately  deposited 
it  upon  deposit-receipt ;  and  in  accordance  with 
the  instructions  they  received  from  Mr  Patrick, 
the  defender's  wife  proceeded  at  once  to  distribute 
the  funds  among  the  representatives  of  Alexander 
Allan,  obtaining  from  each  of  those  representa- 
tives the  receipts  produced  in  process,  of  which 
the  following  is  a  specimen: — '£289,  12s.  9d. — 
Beeeived  from  Janet  M'Vicar,  wife  of  Hamilton 
M'Vicar,  manager  of  ironworks  at  Calderbank, 
Airdrie,  the  sum  of  £239,  12b.  9d.  sterling,  being 
my  proportionate  share  of  the  residue  of  £34,000 


consols,  part  of  Dr  Carrick's  estate  inherited  by 
the  late  Alexander  Allan  and  Mrs  Janet  Allan,  now 
deceased,  as  detailed  in  statement  sent  and  sub- 
scribed by  me  as  oorreot  on  12th  day  of  Decem- 
ber 1878. — Wm.  AixAir,  New  York,  January  21, 
1879. '  All  these  payments  were  made  upon  the 
authority  of  Vice-Chancellor  Hall's  judgment,  and 
to  the  parties  pointed  out  in  that  judgment.  In 
consequence  of  the  reversal  of  the  Vice-Ohan- 
oellor's decree,  it  turned  out  that  some  of  the 
persons  to  whom  the  defender's  wife  had  made 
payments  were  not  entitled  thereto.  Of  course, 
if  the  defender  be  bound  to  pay  back  the  money 
that  was  sent  to  him,  he  will  have  his  action 
against  the  persons  who  received  it  without  any 
title  thereto  ;  but  it  turns  out  that  some  of  them 
are  in  New  Zealand  and  others  in  America,  and 
are  in  such  circumstances  of  impecnniosity  as  to 
render  it  very  probable  that  the  defender  would 
never  recover  any  sum  from  them.  This,  of 
course,  is  a  very  hard  case  for  him  if  the  present 
demand  be  well  founded.  The  order  of  the  Court 
of  Appeal  was  as  follows: — 'If  any  amount  so 
received  by  way  of  payment,  or  carrying  over  as 
aforesaid,  shall  appear  to  be  in  excess  of  the 
amount  so  payable  to  such  persons  respectively 
under  this  order,  the  amount  of  such  excess,  and 
the  persons  by  whom  the  same  is  payable,  are  to 
be  certifled.  And  it  is  ordered  that  the  persons 
who  shall  be  certified  to  have  received  such 
amounts  in  excess',  do,  within  such  time  as  shall 
be  directed  in  the  certificate  of  the  result  of  such 
inquiry,  pay  what  shall  be  certifled  to  be  the 
amount  of  such  excess  due  from  them  respectively 
into  Court  to  the  credit  of  the  said  cause  "  Balph 
V.  Oarriek,  1870,  B.  167."'  The  further  pro. 
oednre  seems  to  have  been  this : — The  plaintiifs 
in  the  administration  suit  appeared  before  the 
Chief-Clerk  of  Mr  Justice  Kay,  and  he  then 
prepared  a  schedule  as  describiBd  by  him,  as 
follows  : — '  Partioalars  showing  what  amounts 
have  been  received  by  any  of  the  persons  named 
in  the  first  column  of  the  second  schedule  to  the 
said  order,  either  by  payment  to  them  or  by 
carrying  over  to  their  accounts  in  the  said  cause, 
pursuant  to  the  order  of  the  9ih  August  1878, 
and  the  said  amounts  so  carried  over  to  the  said 
accounts  which  have  since  been  dealt  with  or  paid 
out,  and  the  amount  payable  to  the  same  persons 
respectively  in  accordance  with  the  declarations 
in  the  said  order  declared  pursuant  to  the  order 
on  further  consideration,  dated  the  24th  January 
1878,  as  varied  by  the  said  order  of  the  26th  of 
April  1879,  and  the  names  of  the  persons  who 
have  received  by  way  of  payment  or  carrying  over 
an  amount  in  excess  of  the  amount  so  payable  to 
such  persons  respectively  under  the  said  order  of 
the  26th  day  of  April  1879,  and  the  amounts  of 
such  excess,  are  set  forth  in  the  schedule  hereto. 
The  total  amount  thereof  is  the  sum  of  £7744, 
lOa.  2d.,  the  amounts  of  such  excess  appearing 
in  the  sixth  column  thereof.  The  said  severed 
persons  who  have  so  received  amounts  in  excess, 
or  to  whose  accounts  they  have  been  carried,  are 
respectively  to  pay  the  amounts  so  received  by 
them  respectively  in  excess  as  set  forth  in  the  said 
sixth  column  into  Court  to  the  credit  of  "  Balph 
V.  Oarriek  1870,  R.  167."'  In  the  schedule  ap- 
pended to  this  report  there  is  this  entry  — 'Hanul- 
ton  M'Vioar,  for  wife,  as  legal  personal  represen- 
tative of  Alexander  Allan,  £1623,  12s.  6d.'  This 
sum  is  the  amount  now  sued  for  in  this  action. 
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The  defender  did  not  in  point  of  fact  receive  this 
sum,  because  there  were  deductious  made  from 
it,  snch  as  Mr  Patrick's  acooant  and  OoTernment 
dnties ;  and  if  there  coald  be  liability  enforced 
tor  any  som  nnder  this  action  there  would  be  a 
necessity  for  inquiry  as  to  the  exact  sum  to  be 
aoconnted  for. 

"  The  certificate  of  the  Chief -Clerk  is  no  judg- 
ment of  a  ooart  of  law  ;  but  it  ia  said  that  snob  a 
judgment  was  obtained  from  Mr  Justice  Kay  in 
the  following  terms : — '  It  is  ordered  that  the 
plaintiffs  be  at  liberty  to  take  snch  proceedings 
as  they  may  be  advised  against  the  several  per- 
sons named  in  the  schedule  hereto  for  the 
recovery  of  the  several  sums  therein  mentioned.' 
Among  the  several  persons  named  in  the  schedule 
occurs  'Hamilton  M'Vioar,  Calderbank,  byAirdie, 
£1623,  12s.  6d.' 

' '  Having  obtained  this  permission  by  Mr  Justice 
Kay  to  raise  an  action,  the  plaintiffs  in  the  ad- 
ministration snit  come  to  the  Court  of  Session 
demanding  immediate  judgment  against  the  de- 
fender Hamilton  M 'Vicar.  A  proof  was  allowed 
as  to  how  the  Chief-Clerk's  certificate  had  been 
obtained,  and  it  tnrns  out  that  no  notice  was 
given  to  the  defender  M'Yicar  to  the  effect  that 
the  Clerk  was  to  adjudicate  upon  the  rights  of 
parties,  and  no  person  appeared  on  behalf  of 
H 'Vicar.  Mr  Patrick  expressly  says  in  his  evi- 
dence that  he  did  not  appear  for  him  ;  therefore 
the  Chief-Clerk  in  putting  the  defender's  name 
down  as  a  party  responsible  for  the  £1623  which 
had  been  paid  to  his  wife  as  administrator  of 
Alexander  Allan's  estate,  did  so  in  absence  of  the 
person  whom  he  made  responsible.  It  appears 
from  the  examination  of  Mr  Feake,  the  Chief- 
Clerk  of  Mr  Justice  Kay,  that  the  insertion  of 
the  name  of  the  defender  upon  the  list  is  not 
final,  but  may  be  objected  to  even  now  before  a 
Ohanceiy  Judge. 

"  Kow,  the  law  as  to  the  enforcement  of  foreign 
judgments  (not  regulated  and  dependent  upon 
positive  statute)  is  this — that  if  a  judgment  be 
given  by  a  court  of  law  in  a  foreign  country 
having  jurisdiction  over  the  parties,  and  which 
has  fairly  heard  their  proof  and  their  arguments, 
snch  judgment  will  not  be  examined  on  the  merits 
in  another  country  where  it  is  sought  to  put  it 
in  force.  There  is  one  decision  of  the  Court  of 
Session  where  a  different  rule  was  laid  down  in 
the  following  terms  -.—{SouthgatesY.  Montgomerie, 
9th  February  1837,  16  S.  507)  *A  foreign  decree, 
founded  on  for  execution  in  this  country,  affords 
only  prima  facie  evidence  of  the  truth  and 
justice  of  the  claim  of  the  pursuer,  and  ia  liable 
to  be  impugned  on  cause  shown  by  the  de- 
fender.' This  case  has  not  been  followed  in  the 
broad  terms  thus  expressed.  The  judgment  of  a 
foreign  court  of  competent  jurisdiction  is  more 
than  prima  facie  evidence  ;  it  is  conclusive,  and 
is  given  effect  to.  And  this  is  the  view  now  sub- 
stantially adopted  in  every  country  except  that  of 
France,  which  insists  upon  reciprxicity.  If  the 
judgment  of  a  French  court  be  not  enforced  in  a 
foreign  country,  neither  will  the  French  courts 
enforce  the  judgments  of  the  courts  of  that  coun- 
try in  France.  This  narrow  view  has  never  been 
adopted  in  England,  Scotland,  or  America. 

"  But,  on  the  other  hand,  another  rule  is  as 
completely  established,  viz.,  that  a  court  of  law 
is  not  bound  to  enforce  anything  but  the  final 
judgment  of  a  foreign  court.     No  interlocutory 


judgment,  however  peremptory  it  may  be,  can  be 
laid  before  the  foreign  conrt  and  the  assistance 
of  that  court  invoked  for  its  execution.  AU 
lawyers  who  deal  with  this  branch  of  the  law  are 
agreed  upon  that  subject,  and  no  more  need  be 
necessary  than  to  refer  to  decisions  by  the  Courts 
of  England.  In  Patrick  v.  Shedden  (29th  April 
1853,  22  L.J.,  Q.B.  283)  the  Court  of  Queen's 
Bench  refused  to  enforce  a  decree  of  the  Court  of 
Session  granting  interim  execution  for  payment 
of  the  expenses  in  the  Shedden  litigation,  and 
this  upon  the  ground  that  there  was  no  final  jndg- 
ment  in  the  cause.  So  in  the  case  of  Patil  v. 
Boff  (21  L.J.,  Chan.  361),  it  was  determined  by 
the  Master  of  the  Bolls,  Lord  Bomilly,  that  an 
order  by  the  Court  of  Session  upon  a  party  to 
consign  a  sum  of  money  in  a  process  of  mnltiple- 
poinding  would  not  be  enforced  in  England,  — 
'  Held  that  no  final  judgment  had  been  obtained  ; 
that  this  Court  would  enforce  a  final  judgment 
if  final ;  that  the  order  made  was  not  final ;  and 
that  this  Court  would  not  enforce  an  interloea- 
toiy  order  of  a  foreign  court.' 

"  It  is  needless  after  these  cases  to  cite  further 
authority.  The  liability  of  Hamilton  M 'Vicar  on 
account  of  his  wife's  administration  of  the  fund 
is  rested  solely  on  the  certificate  of  the  Chief- 
Clerk.  No  judge  has  pronounced  him  to  be  re- 
sponsible for  his  wife's  proceedings  as  adminis- 
tratrix of  her  father's  estate ;  and  it  is  not  clear 
whether  liability  for  his  wife's  acts  is  to  be  deter- 
mined according  to  the  law  of  England  or  the  law 
of  Scotland,  the  country  of  his  domicile.  No 
doubt  Mr  Patrick,  the  soUoitor  for  the  plaintiffs, 
sent  to  him  and  to  his  wife  a  cheque  in  their  joint 
names,  and  he  endorsed  this  cheque  in  order  to 
enable  his  wife  to  get  the  money,  so  as  to  distri- 
bnte  it.  Whether  this  apparent  intromission  by 
him  would  make  him  responsible  for  his  wife's 
acting  is  a  question  that  is  not  raised  upon  this 
record,  and  upon  which  the  Lord  Ordinary  is  not 
called  upon  to  deliver  an  opinion.  All  the  ground 
of  action  in  the  case  is  that  the  Chief-Clerk  chose 
to  put  a  man's  name  upon  the  list  as  indebted  to 
the  estate,  and  that  the  Judge  gave  the  plaintiib 
leave  to  raise  an  action  to  enforce  its  repayment. 
There  is  here  no  ground  of  action  disclosed  that 
the  Lord  Ordinary  can  entertain,  and  he  therefore 
must  dismiss  this  action.  If  the  pursuers  have 
any  other  ground  of  action  against  the  defender, 
they  may  Ubel  it,  and  it  will  be  considered,  and 
accordingly  the  interlocutor  is  not  one  of  absol- 
vitor but  of  dismissal. " 

The  pursuers  reclaimed,  and  on  27th  November 
1886,  when  the  case  came  on  for  hearing,  the 
record  was  amended  to  the  following  effect,  vie, 
the  pursuers  added  the  following  pleas-in-law : — 
"(1)  The  sums  sued  for  having  been  paid  to  the 
defender  in  error,  he  is  bound  to  refund  the 
same.  (2)  The  liability  of  the  defender  to  repay 
the  said  sum  having  been  determined  by  the 
Chancery  proceedings  referred  to,  the  pursuers, 
whoareUiereby  duly  authorised  to  recover  the  same, 
are  entitled  to  decree  in  terms  of  the  summons. 
(3)  Etto  that  the  sum  now  sued  for  was  paid  to 
the  defender's  wife  as  administratrix  foresaid 
the  defender  as  her  husband,  and  liable  in  law 
for  obligations  undertaken  by  her,  is  liable  in 
repetition  thereof" — the  plea  quoted  tupra  being 
made  their  4th  plea-in-Iaw. 

The  defenders  added,  inter  alia,  the  following 
to  their  statement  of  facta: — "By  the  decision  of 
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the  Coart  of  Appeal,  reversing  that  of  Vioe- 
Ohanoellor  Hall,  the  defender  and  the  descen- 
dants of  Alexander  Allan  deceased  became  entit- 
led as  individnals  to  participate  in  the  division  of 
the  part  or  share  of  Dr  Garrick's  estate  bequeathed 
as  aforesaid.  According  to  the  information 
supplied  by  the  pnrsners'  agent  Mr  Patrick,  the 
amoant  falling  to  the  defender  is  £121,  Os.  6d., 
and  to  his  wife  and  foar  other  children  of  Alex- 
ander Allan  £100,  ITs.  lOd.  each,  and  to  two 
grandchildren  the  sum  of  £50,  83.  lid.  each, 
amounting  in  all  to  £728,  8s.  6d.  This  snm  the 
defender  is  entitled  to  retain  in  any  action  for 
recovery  of  payments  in  excess.  A  farther  snm 
from  the  trost-estate  has  now  fallen  to  be  divided 
between  the  descendants  of  Mrs  Oarriok  or  Mathie, 
of  which  the  defender  and  his  wife  are  entitled 
to  receive  £158  in  addition  to  the  £239, 128.  lOd. 
already  received  by  the  defender's  wife,  and  from 
which  the  shares  of  the  other  four  children  and 
two  grandchildren  of  Alexander  Allan  are  in- 
oreaMd  by  £100  in  all ;  and  this  amount  of  £658 
also  falls  to  be  retained  by  the  defender,  thereby 
reducing  the  amoant  of  excess  received  from  the 
estate  to  £239,  4s.  Id.  No  part  of  said  further 
gums  baa  yet,  however,  been  received  by  them.* 
The  defender,  on  behalf  of  his  wife,  is  willing  to 
make  payment  to  the  pursuers  of  the  snm  of 
£239,  128.  lOd.  retained  by  his  wife  as  aforesaid 
for  her  own  behoof." 

The  pursuers'  answer  to  this  was  as  follows: — 
"  Admitted  that  by  the  decision  of  the  Conrt  of 
Appeal  the  defender  and  the  descendants  of 
Alexander  Allan  became  entitled  as  individnals 
to  participate  in  the  division.  Explained  that 
the  pnisuers  have  obtained  Stop  Orders  against 
payment  of  these  shares,  amounting,  as  stated, 
to  £726, 8s.  6d. ,  which  will  be  applied  in  redaction 
pro  tanto  of  the  sum  sued  for.  Q^o<ld  ■ultra 
denied." 

The  defender  amended  his  pleas-in-law  by 
altering  the  numbers  as  follows  : — 1  to  3,  2  to  4, 
3  to  5,  and  4  to  7,  and  by  adding  additional  pleas- 
in-law,  which  were  founded  on  the  amendments 
added  to  the  defender's  statement  of  facts : — 
"(I)  The  pursners  are  not  entitled  to  have  decree 
conform  to  the  judgment  libelled,  in  respect  (1st) 
that  the  defender  is  a  domiciled  Scotsman,  and 
not  subject  to  the  jurisdiction  of  the  High  Oonrt 
of  Justice ;  (2d)  that  he  was  not  a  party  to,  or 
represented  in,  the  said  proceedings  ;  (8d)  that 
he  received  no  notice  of,  and  was  not  represented 
at,  the  inquiry  by  the  Chief-Clerk,  or  any  other 
proceedings  which  followed  thereon ;  and  (4  th) 
that  the  order  founded  on  is  a  foreign  decree  or 
judgment  of  an  interlocutory  nature.  (2)  The 
ponners  are  not  entitled  to  decree,  in  respect  that 
the  name  of  the  defender  was  inserted  in  the  said 
decree  or  judgment  erroneously,  and  that  in  that 
respect  the  order  of  Mr  Justice  Kay  is  not  in 
oozUFormity  with  the  documents  on  which  it  bears 
to  proceed;  and  farther,  in  respect  that  said 
error  was  induced  by  the  pursuers,  and  that  it 
odmita  of  being  now  rectified  on  their  applic- 
ation. (6)  In  any  view,  the  defender  is  entitled 
to  deduct  the  amounts  now  payable  to  himself 
and  his  wife,  and  to  the  descendants  of  the  late 
Alexander  Allan,  who  participated  in  the  previous 
distribution." 

Argued  for  the  pursuers  and  reclaimers — 
1.  Decree-conform  should  be  pronounced.  The 
matter  was  re$  judicata  in  respect  of  (1)    the 


judgment  of  the  Court  of  Appeal,  whi(^  displaced 
the  defender's  title  by  reversing  the  judgment 
of  Vice-Chancellor  Hall ;  and  (2)  the  approval  by 
Vice-chancellor  Hall  on  21st  February  1882  of 
the  Chief-Clerk's  certificate,  by  which  it  was 
found  that  M 'Vicar  was  liable  to  repay  the  sum 
of  £1523,  12s.  6d.  Although  there  might  not 
have  been  original  jurisdiction  of  the  English 
Court  over  the  defender,  yet  he  had  prorogated 
jurisdiction  by  taking  the  money  under  a  judg- 
ment of  that  Court.  The  liability  to  repay  was  as 
well  ascertained  by  the  English  Court  as  the  right 
to  get  payment.  2.  If  there  were  not  grounds 
for  asking  that  a  decree-conform  should  be  pro- 
nounced, then  it  was  submitted  that  facts  had 
been  disclosed  which  would  warrant  the  Court  in 
pronouncing  decree  against  the  defender  on  the 
merits.  This  pursuers  were  entitled  to  recover 
either  on  the  ground  of  eondieiio  indebiti,  or  else 
on  the  ground  that  the  defender  got  payment  of 
this  money  on  the  implied  condition  that  if  the 
judgment  under  which  he  took  the  money  were 
reversed  he  would  make  repayment.  It  was  no 
defence  to  say  that  the  money  was  paid  in  Ixma 
fide,  because  both  M' Vicar  and  his  wife  knew 
that  the  judgment  was  appealable.  Nor  was  it 
any  defence  to  say  that  the  wife  alone  was  liable, 
because  (I)  M 'Vicar  interposed  and  intromitted 
with  the  money  ;  and  (2)  M'Vicar  consented  to 
his  wife,  acting  as  executrix,  and  was  there- 
fore liable.  The  wife  had  no  separate  estate. 
— Fraser  on  Husband  and  Wife,  i.  614,  626,  and 
case  there  cited  of  Moent  v.  Von  Grieiheim,  12 
Ii.T.  194;  Laird  v.  Miln,  November  16th,  1888, 
12  a  64. 

Tbe  defender  and  respondent  argued — 1.  There 
was  no  decree  of  the  English  Court  upon  which 
decree-conform  could  be  pronounced.  All  that 
the  pursuers  had  was  the  order  of  Mr  Justice 
Kay,  which  ordered  that  they  should  be  at 
liberty  to  take  such  proceedings  as  they  may  be 
advised.  If,  however,  the  judgment  of  tbe  Ckmrt 
of  Appeal  taken  together  with  the  certificate 
of  the  Chief-Clerk,  approved  by  Vice-Chanoellor 
Hall,  amounted,  as  the  pursuers  contended, 
to  a  simple  oondenmator,  then  it  was  main- 
tained that  the  English  Court  had  no  juris- 
diction to  pronounce  such  a  judgment.  Though 
the  English  Chancery  Court  had  jurisdiction  to 
pronounce  an  order  with  regard  to  money  which 
was  in  tbe  hands  of  the  Court,  yet  when  the 
money  had  been  paid  away,  that  would  not  entitle 
the  Conrt  to  extend  its  jurisdiction  and  follow 
the  money.  Moreover,  the  defender  was  never 
a  party  to  the  English  suit,  and  had  no  notice  of 
the  proceedings.  There  were  apparently  further 
proceedings  in  view,  so  that  the  orders  which  had 
been  made  were  merely  ad  interim.  The  cases 
of  Pairiek  ▼.  Bhedden  and  Paul  v.  Boy,  cited  in 
the  Lord  Ordinary's  note,  were  in  this  view 
applicable.  2.  On  the  merits  tbe  pursuer  could 
not  demand  repayment  of  the  sum  of  £1523,  12s. 
6d.,  because  it  now  appeared  from  their  answer  to 
the  defender's  amended  statement  of  facts  that 
the  sum  of  £726,  8s.  6d.  fell  to  be  deducted. 
The  person  whom  the  pursuers  should  have  sued 
was  Patrick,  and  then  if  he  sued  the  defender 
the  latter  would  have  a  strong  defence  founded 
on  the  letters  by  which  Patrick  had  misled  him. 
If  decree  was  pronounced  in  the  present  action 
the  defender  would  be  deprived  of  that  defence. 
There  was  no  decision  in  Scotland  to  the  effect 
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that  a  hosband  is  liable  for  the  obligations  in- 
enrred  by  his  wife  as  an  exeontrix.  The  case  of 
Moen*  T.  Von  Grieiheim,  oited  in  Fraser  on  H. 
and  W.,  L  626,  proceeded  on  the  yiew  that  the 
husband  had  made  himself  liable  as  agent — Fraser 
H.  and  W.,  i,  514,  688;  Spreul  T.  Stewart,  M. 
5873,  1  Br.  Snp.  709. 

At  advising — 

LoBD  Adah — The  late  Dr  Carriok  died  on  the 
14  th  March  1837.  By  his  trust-disposition  and 
settlement  he  bequeathed  his  vhole  means  and 
estate  to  certain  bnutees  to  be  disposed  of  in 
terms  thereof,  and,  inter  dtia,  he  bequeathed  the 
twelfth  part  or  share  of  the  residue  of  his  estate 
to  the  ohildren  and  descendants  of  his  late  aunt 
Mrs  Mathie. 

In  the  course  of  the  administration  of  the 
estate  application  was  made  to  the  Ohancery 
Division  of  the  High  Court  of  Justice,  by 
which  Division  an  order  was,  on  27th  April  1871, 
pronounced,  appointing  the  pursuer  along  with 
the  now  deceased  Mr  Bolph  to  be  administrators 
thereof,  with  power  to  uplift,  sue  for,  and  re- 
cover all  sums  due  to  Dr  Carriok,  and  thereafter 
to  distribute  the  same  under  the  directions  of 
the  Court. 

It  would  appear  that  by  an  order  made  in  this 
suit  by  Vice-Chancellor  Hall  on  the  24th  Janu- 
ary 1876,  he  found,  that  according  to^the  true 
construction  of  the  will,  the  gift  to  the  de- 
scendants of  the  children  of  the  testator's  aunt 
named  in  the  will  did  not  include  more  remote 
descendants  than  grandchildren  of  such  aunt  re- 
spectively. 

It  would  further  appear  that  this  order  was 
subject  to  appeal  until  the  24th  January  1879. 

It  would  also  appear  that  Vice-Chancellor  Hall, 
although  the  foresaid  order  was  subject  to  appeal, 
and  notwithstanding  the  opposition  of  the  pur- 
suer, on  the  9th  August  1878  pronounced  a  further 
order  by  which  he  directed  that  £34,000  oonsols, 
8  per  cent.,  part  of  the  trust  estate,  should  be 
sold,  and  that  the  ultimate  residue  of  the  pro- 
ceeds, after  providing  for  certain  payments, 
should  be  paid  or  carried  over,  as  thereby  di- 
rected, conform  to  a  schedule  appended  to  the 
said  order.  The  persons  to  whom  the  money 
was  thus  directed  to  be  paid,  or  to  whose  account 
it  was  directed  to  be  carried,  were  the  persons 
entitled  to  payment  of  tbe  gift  bequeathed  to 
the  descendants  of  the  children  of  the  testator's 
sunt,  according  to  the  construction  of  the  will 
by  Vice-Chanoellor  Hall,  and  given  effect  to  by 
the  foresaid  order  of  24th  January  1878. 

From  the  schedule  appended  to  the  order  it 
appeared  that  one  of  the  persons  so  entitled  to 
payment  was  the  legal  personal  representative  of 
Alexander  Allan  when  constituted,  and  the  amoTint 
to  which  such  legal  representative  was  entitled 
was  one-half  of  one-ninth  of  the  money  directed 
to  be  paid  or  carried  over,  and  amounted  to  the 
sum  of  £1523,  128.  6d.,  being  the  amount  sued 
for. 

On  this  order  being  pronounced,  Mr  Patrick,  a 
solicitor  in  London,  who  had  the  conduct  of  the 
suit  on  the  part  of  the  plaintiffs,  and  who  had 
been  previously  in  oommanication  with  the  de- 
fender Mr  M 'Vicar  about  the  suit,  intimated  to 
him  that  Mrs  M'Vioar  being  one  of  the  children 
of  Alexander  Allan,  was  entiUed  to  take  out  letters 
of  administration  to  bia  estate,  and  proposed  to 


send  the  necessary  papers  for  the  purpose.  Mrs 
M 'Vicar  agreed  to  become  such  personal  repre- 
sentative, and  in  October  1878  an  application 
was  made  to  the  Probate  Court  in  England  for 
a  grant  of  letters  of  administration  to  £e  estates 
of  Alexander  Allan  and  his  wife,  then  also  de- 
ceased, in  favour  of  Mrs  M 'Vicar  as  their  eldest 
surviving  child,  and  probate  was  duly  granted. 
Further,  by  power  of  attorney  dated  16th  Novem- 
ber 1878,  Mr  and  Mrs  M'Vicar  appointed  Mr 
Patrick  their  attorney,  to  receive  for  them  from 
Her  Majesty's  Paymaster-General  the  said  sum  of 
£1528,  12s.  Sd.  out  of  cash  at  the  credit  of 
Ralph  V.  Oarrick,  directed  to  be  paid  to  the 
legal  personal  representative  of  Alexander  Allan 
deceased  pursuant  to  the  before-mentioned  orders, 
and  to  payment  of  which  she  was  entitled  as 
snoh  personal  representative.  In  virtue  of  this 
power  of  attorney  Mr  Patrick  on  the  21st  Nov- 
ember 1878  received  from  the  Faymaster-Q-eneral 
a  cheque  on  the  Bank  of  England  for  the  sum 
of  £1628,  128.  6d.,  payable  to  Mrs  M'Vicar  as 
the  legal  personal  representative  of  Alexander 
Allan  as  aforesaid  ;  and  having  obtained  pay- 
ment of  this  money  by  endorsing  the  cheque,  he 
paid  the  sum  into  his  own  bank,  and  of  the 
same  date  be  sent  to  Mr  M'Vioar  a  cheque  made 
payable  to  Hamilton  M'Vicar,  Esq.,  and  Janet 
M'Vioar,  his  wife,  for £1442, 168.  lOd.,  being  the 
said  sum  of  £1628,  12s.  6d.,  less  a  sum  of  £80, 
158.  8d.  deducted  on  aoooont  of  probate  and  in- 
ventory-duty and  expenses. 

It  farther  appears  that  on  the  ISth  of  August 
1878  notice  of  appeal  was  given  by  the  plaintiffs 
against  the  order  of  Vioe-Chancellor  Hall  of  24th 
January  1878,  and  that  they  should  contend  that 
according  to  the  true  construction  of  the  will 
the  gift  to  tbe  descendants  of  the  children  of  the 
testator's  aunt  included  grandchildren,  great- 
grandchildren, and  more  remote  descendimta — 
and  the  Court  of  Appeal  on  26tb  April  1879,  on 
considering  said  appeal,  reversed  the  judgment 
of  Vioe-Ohancellor  Hall,  and  declared  that  the 
gift  to  the  descendants  of  the  testator's  aunt,  or 
to  the  descendants  of  such  aunt  respectively,  in- 
cluded all  lineal  descendants  in  every  degree,  and 
further,  inter  alia,  ordered  an  inquiry  as  to  what 
amounts  had  been  paid  pursuant  to  the  order  of 
9th  August  1878,  and  also  the  amounts  payable  to 
the  same  persons  in  accordance  with  the  declara- 
tion thereinbefore  declared,  and  if  any  amonnt 
so  received  by  way  of  payment  should  ajipear  to 
be  in  excess  of  the  amount  so  payable  to  such 
persons  respectively  under  the  said  order,  the 
amount  of  such  excess,  and  the  persons  to  whom 
the  same  was  payable,  were  to  be  oertifled,  and 
it  was  ordered  that  the  persons  who  should  be 
certified  to  have  received  such  amount  in  excess 
should  pay  what  should  be  oertifled  to  be  the 
amount  of  each  excess  due  from  them  respec- 
tively into  Court  to  the  credit  of  the  said  cause 
Balph  V.  Carriek. 

The  inquiry  so  ordered  was  made  by  the 
Chief-Clerk,  whooe  certificate,  which  was  approved 
of  by  Vice-Chanoellor  Hall  of  date  21st  Febru- 
ary 1882,  sets  forth  in  a  schedule  the  amounts 
of  such  excess.  In  this  schedule  occurs  the  fol- 
lowing entry — "Hamilton  M'Vioar  for  wife,  •■ 
l^al  personal  representative  of  Alexander  Allan ; " 
and  the  amount  of  excess  paid  to  her  is  stated  to 
be  the  said  sum  of  £1628,  128.  6d. 

Thereafter  on  tbe  8th  Jtme  1888,  on  the  appli- 
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cation  of  the  plaintiffs — ^that  ia,  the  present  par- 
■ners — Mr  Justice  Kay  ordered  that  the  plaintiffs 
be  at  liberty  to  take  such  proceedings  as  they 
might  be  advised  against  the  several  persons 
named  in -the  schedale.  thereto  annexed  for  the 
receiving  of  the  several  snms  therein  mentioned. 
In  the  sohednle  there  is  the  following  entry — 
"  Hamilton  M'Vioar,  Oalderbank,  by  Airdrie, 
£1623,  128.  6d."  It  is  in  respect  of  this  order 
that  the  present  proceedings  have  been  taken. 

The  Xiord  Ordinary  has  dismissed  the  action. 
He  states  his  opinion  to  be  that  all  the  groond 
of  action  in  the  case  is  that  the  Chief-Clerk  chose 
to  pat  a  man's  name  npon  the  list  as  indebted 
to  the  estate,  and  that  the  Jndge  gave  the 
plaintiffs  leave  to  raise  an  action  to  enforce  its 
repayment,  and  that  there  is  here  no  ground  of 
action  disclosed  that  the  Lord  Ordii^y  could 
entertain,  and  therefore  he  dismisses  the  action. 
In  the  view  which  I  take  of  the  case  I  do  not 
think  it  necessary  to  express  any  opinion  as  to 
whether  the  proceedings  which  I  have  detailed 
would  per  m  have  warranted  a  decree  against 
the  defenders,  because  I  think  that  there  is  a 
ground  of  action  disclosed  which  clearly  leads  to 
an  opposite  result  to  that  at  which  the  Lord  Ordi- 
nary has  arrived. 

There  is  no  doubt  that  Mrs  M  "Vicar  as  the 
legal  personal  representative  of  Mr  Allan  received 
payment  of  the  sum  of  £1623,  12s.  6d.  through 
her  attorney  Mr  Patrick,  and  that  is  the  same 
thing  as  if  she  had  received  it  herself.  It  is  also 
dear  that  when  she  received  payment  of  this 
sum,  both  she  and  her  hnsband  knew  that  the 
order  of  Vice-Chancellor  Hall  by  which  she  was 
found  entitled  to  the  money  might  be  appealed 
against.  This  is  clear  from  the  correspondence 
between  Mr  Patrick  and  the  defender.  Thus  Mr 
Patridc  writes  to  the  defender  on  14th  February 
1878 — "Ko  appeal  has  yet  been  made  nor  any  time 
fixed  for  the  division  of  the  estate.  An  appeal 
may  be  lodged  at  any  time  up  to  24th  January 
1879 ;  "  and  again  he  writes  on  26th  Jnne  1878 — 
"  No  notice  of  an  appeal  has  been  given  by  any 
party  as  yet,  nor  does  it  seem  likely  that  any 
appeal  will  be  made, " 

The  money  therefore  was  received  in  the  fall 
knowledge  that  the  Vice-Chancellor's  order  of 
24th  January  1878  might  be  appealed  against,  and 
that  it  might  ultimately  be  found  that  Mrs 
M'Vioar  as  the  personal  representative  of  Alex- 
ander Allan  was  not  entitled  to  the  money.  In 
that  suit  she  most  have  known,  and  be  presumed 
to  have  known,  that  she  would  be  called  upon 
to  repay  it,  for  she  cannot  have  supposed  OuA 
she  woiUd  be  allowed  to  retain  money  to  which 
she  had  no  right  or  title.  I  think  therefore  that 
Mrs  M 'Vicar  must  be  presumed  to  have  received 
the  money  on  the  implied  condition  that  in  the 
event  of  the  Vice-Chaucallor's  order  being  re- 
versed she  would  have  to  repay  it.  But  if  Mrs 
M 'Vicar  as  the  personal  representative  of  Alex- 
ander Allan  was  bound  to  repay  this  money, 
then  I  think  her  husband  is  bound  to  do  so.  It 
was  with  his  knowledge  and  consent  that  she 
undertook  the  office  of  legal  personal  represen- 
tative, and  he  is  liable  to  make  good  the  debts 
and  obligations  incurred  by  her  in  that  capacity. 

It  farther  appears  that  Mrs  M'Vioar  as  the 
legal  personal  representative  of  Alexander  Allan 
npon  receiving  the  money  proceeded  with  the 
distribution  of  it  among  the  beneficiaries  who 


wonld  have  been  entitled  to  it  had  the  Vice- 
Chancellor's  order  not  been  reversed.  She  thus 
paid  away  the  whole  of  the  money  which  she 
had  received,  retaining  only  the  sum  of  £239, 
12s.  lOd.  as  the  share  to  which  she  would  have 
been  entitled  as  a  beneficiary.  She  did  this, 
she  avers,  under  the  direction  of  Mr  Patrick, 
and  it  is  now  pleaded  that  neither  she  nor  the 
defenders  are  liable  in  repetition  thereof,  any 
daim  therefor  being  competent  only  against 
the  parties  who  received  the  same.  I  do  not 
think  that  plea  is  well  founded.  I  think  the 
plaintiffs  have  only  to  look  to  the  person  who 
received  the  money,  as  it  has  turned  out,  with- 
out having  any  right  to  it.  I  do  not  think 
that  they  have  any  concern  with  what  she  may 
have  done  with  it.  It  is  no  answer  to  say  that 
she  distributed  it  according  to  the  instructions 
of  Mr  Patrick.  Mr  Patrick  had  no  power  or 
authority  over  the  disposal  of  the  money.  In 
this  matter  he  was  merely  advising  her  as  her 
agent.  The  proper  course  for  her  to  have  fol- 
lowed, with  a  view  to  her  own  safety,  was  to 
have  retained  the  money  until  it  should  be  finally 
determined  who  was  entitled  to  it.  That  she 
did  not  follow  this  course,  but  proceeded,  under 
what  appears  to  have  been  the  very  bad  advice 
of  her  agent  Mr  Patrick,' immediately  to  distri- 
bute it,  cannot  free  her  from  liability.  This  is 
not  a  case  where  an  executor  at  the  proper 
time  and  in  bonafldebaB distributed  the  execntry 
estate  amongst  those  then  appearing  to  be  en- 
titled to  it.  In  such  case  an  executor  may  be 
protected  against  claims  subsequently  emerging, 
but  in  this  case  the  claim  is  against  the  execu- 
trix herself.  It  is  said  to  be  a  hard  case  that 
she  or  her  husband  as  being  liable  for  her  debts 
should  be  called  upon  to  repay  this  money,  as 
I  think  foolishly  distributed,  but  it  must  be  re- 
membered that  the  alternative  is  that  those  truly 
entitled  to  it  should  not  get  it,  which  I  think  is 
as  hard  or  a  harder  case. 

It  farther  appears  that  according  to  what  must 
be  held  to  be  the  true  construction  at  the  will 
Mrs  M' Vicar  is  entitled  in  her  own  right  to  a  earn 
of  £100,  17s.  lOd.,  and  her  husband  in  his  own 
right  to  a  further  sum  of  £121,  Os.  6d.,  and 
that  certain  other  descendants  of  Alexander 
Allan  are  entitled  in  their  own  right  to  further 
sums  amounting  in  all  to  the  snm  of  £726,  8s. 
6d. ,  and  the  defender  claims  to  be  at  any  rate  en- 
titled to  retain  thesesums  against  the  present  claim. 
The  pursuers  explain  that  they  have  obtained 
stop  orders  against  the  payment  of  these  sums, 
and  that  they  will  be  applied  pro  tanto  in  reduc- 
tion of  the  sum  sued  for.  If  this  be  the  fact — 
and  there  appears  to  be  no  reason  to  doubt  it — 
Mr  and  Mrs  M 'Vicar  will  ultimately  be  recouped 
to  this  extent.  But  however  that  may  be,  I  do 
not  think  these  sums  can  be  set  off  against  the 
present  claim.  The  money  was  received  by 
Mrs  M'Vicai  in  the  character  of  legal  repre- 
sentative of  Alexander  Allan,  necessarily  as 
I  think  under  the  implied  condition  that  if 
Vice-Chanoellor  Hall's  judgment  should  be  re- 
versed the  money  should  be  at  once  repaid, 
and  she  cannot  set  off  against  that  sums 
due  in  another  character.  As  I  have  already 
said,  I  think  that  the  defender,  her  husband,  is 
liable  for  her  debts  and  obligations,  and  there- 
fore is  now  bound  to  repay  it.  I  think  there- 
fore that  the  Lord  Ordinwy's  interlocutor  should 
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be  reoallcd,  and  decree  given  for  the  principal 
gam  sned  for.  It  will  be  observed,  however,  that 
interest  is  claimed  at  the  rate  of  6  per  cent, 
from  the  2l8t  November  1878,  being  the  date 
at  which  Mrs  M'Yicar  received  the  money. 
Nothing,  however,  was  said  about  interest  at  the 
bar,  and  I  should  desire  to  know  whether  the 
parties  have  anything  to  say  on  that  subject. 

LoBD  Muse — When  this  case  was  first  argued 
npon  the  reclaiming-note  against  the  Lord  Or- 
dinary's interlocutor,  I  was  disposed  to  come  to 
the  conclusion  that  the  Lord  Ordinary  was  right 
in  holding  that  the  action  ought  to  be  dismissed, 
and  that  substantially  upon  the  grounds  explained 
by  his  Lordship  in  the  note  to  his  opinion.  The 
case  as  then  argued,  and  as  it  appeared  to  have 
been  argued  before  the  Lord  Ordinary,  was  rested 
mainly,  if  not  exclusively,  npon  certain  orders  or 
proceedings  in  the  Court  of  Chancery,  under 
which  it  was  said  that  the  defenders  were  ordained 
to  make  repetition  of  the  sum  concluded  for  in  this 
action,  and  which  order  it  was  contended  ought 
at  once  to  be  given  effect  to  here.  It  however 
appeared  to  me,  as  it  had  done  to  the  Lord  Ordi- 
nary, that  the  Chancery  proceedings  founded  on 
were  not  of  a  description  which  would  entitle 
this  Court  to  enforce  the  order  said  to  be  con- 
tained in  them,  withont  inqoiry,  as  a  judgment 
of  a  foreign  Court. 

Even  in  the  most  favourable  view  of  these 
orders  for  the  pursuers,  they  were  merely  inter- 
locutory orders,  pronounced  iu  an  administration 
suit  in  absence  of  the  defender,  and  in  which 
neither  the  defender  nor  his  wife  had  even  been 
called  as  a  party.  And  the  last  of  them,  viz. ,  that 
pronounced  by  Mr  Justice  Eay  in  June  1883, 
upon  which  the  pursuers  are  now  proceeding,  was 
in  no  sense  a  decree  against  the  defender,  but 
simply  a  permission  given  to  the  pursuers  "to 
take  such  proceedings  as  they  may  be  advised 
against  the  several  persons  named"  (including 
the  defender)  for  the  snms  therein  mentioned. 
It  humbly  appeared  to  me  that  such  an  order 
never  could  be  made  the  foundation  of  a  decree- 
conform,  and  that  the  opinion  and  judgment  of 
the  Master  of  the  Bolls  in  the  case  of  Paul  v. 
Boy,  21  L.J.,  Chan.  861,  referred  to  by  the  Lord 
Ordinary,  has  a  very  distinct  application  to  the 
mronmstances  of  the  present  case.  If,  then,  the 
Court  had  now  been  called  on  to  dispose  of  this 
case  npon  the  same  grounds  as  those  which  were 
at  first  submitted  to  us,  I  should  have  taken  the 
same  view  of  it  as  that  taken  by  the  Lord  Ordi- 
nary. 

Bat  the  parties  have  since  then  been  allowed 
to  amend  their  pleadings,  and  the  pursuers'  case 
is  now  rested,  not  merely  npon  the  terms  and 
import  of  the  Chancery  proceedings,  but  npon 
this  broader  ground,  that  under  an  ertoneoua 
view  of  the  relative  rights  of  the  beneficiaries  in 
an  administration  suit  a  sum  of  money  bad  been 
paid  over  to  the  defender  in  excess  of  what  was 
due  under  the  distribution  which  was  ultimately 
appointed  to  be  made  in  that  suit  It  is  for  re- 
petition of  the  money  alleged  to  have  been  so 
Eaid  in  ezoess  that  the  present  action  has  been 
rought,  and  the  main  question  now  to  be  dis- 
posed of — apart  from  that  to  which  I  have  already 
alluded  as  dealt  with  by  the  Iiord  Ordinary — is, 
whether  the  pumierB  have  been  able  to  instruct 
that  the  ram  here  oondhided  for  ia  justly  due  hy 


the  defender,  and  is  one  which  be  must  now  be 
called  upon  to  repay  ? 

I  am  of  opinion  that  the  pursuers  have  not  as 
yet  laid  before  the  Court  evidence  which  can 
be  held  to  be  sufficient  to  lead  to  this  result 

This  new  ground  of  action,  as  stated  in  the 
first  plea-in-law  in  the  amended  pleadings,  is  an 
alleged  payment  in  error  of  money  whioh  it  is 
said  the  defender  is  bonnd  to  return.  It  is  sub- 
stantially therefore  a  claim  which  seems  to  come 
under  the  category  of  a  eondietio  indebiti,  which 
is  an  equitable  remedy  as  explained  in  all  the 
leading  authorities,  and  appears  to  me  to  impose 
upon  the  Court,  when  called  on  to  apply  it,  the 
duty  of  ascertaining  that  the  whole  sums  claimed 
are  still  truly  due,  and  tbat  there  are  very  clear 
and  conclusive  grounds  for  ordering  repayment 
More  especially  is  that  so  in  a  cose  like  the  pre- 
sent, where  the  defender  has  taken  no  personal 
benefit  whatever  from  the  money  remitted,  except 
indirectly  to  the  extent  of  the  share  belonging 
to  his  wife,  which  it  is  important  to  keep  in  view 
he  has  all  along  intimated  his  readiness  at  once 
to  repay.  The  rest  of  the  money  remitted  was 
paid  away  in  December  1878,  under  the  direction 
of  Mr  Patrick,  who  acted  for  the  pursuers  in  the 
administration  suit,  to  the  beneficiaries  standing 
in  the  same  degree  of  relationehip  to  the  deceased 
as  the  defender's  wife.  All  this  was  done  in  the 
manner  fully  explained  in  the  correspondence, 
receipts,  and  other  evidence  adduced,  to  which 
Lord  Adam  has  referred,  six  years  before  the  date 
of  the  present  action,  and  several  of  the  parties 
to  whom  the  money  was  so  paid  are  and  have 
for  some  time  been  resident  abroad. 

It  is  plain  therefore  that  by  now  ordering  re- 
payment of  the  whole  of  the  sum  claimed,  and 
leaving  the  defender  to  recover  it  from  the  bene- 
ficiaries, the  defender  may  be  exposed  to  very 
serious  hardship  and  loss,  and  this  will  in  my 
opinion  be  neiUier  equitable  or  just  if  the  sun 
concluded  for  in  this  action  is  not  now  due.  I 
cannot  therefore  accede,  without  further  inquiry, 
to  what  Lord  Adam  has  proposed,  even  assuming 
the  view  he  has  expressed  as  to  the  ultimate  legal 
liability  of  the  defender  to  be  well  founded,  as 
to  which  I  at  present  give  no  opinion.  Because 
as  at  present  advised  I  see  no  sufficient  evidence 
to  instmot  that  the  whole  sum  concluded  for  is 
due. 

In  the  first  place,  the  whole  sum  sued  for  was 
not  remitted  to  the  defender,  llie  som  remitted 
amounted  only  to  £1442, 16s.  lOd.,  the  difference 
— £80,  15s.  8d.— having  been  retained  by  Mr 
Patrick,  the  agent  for  the  present  pursuers,  and 
who  has  all  along  been  their  agent  ip  the  ad- 
ministration suit,  to  meet  probate  and  residue 
duties  to  the  extent  of  about  £60,  which,  in  con- 
sequence of  Vice-Chancellor  Hall's  order  having 
been  altered  on  appeal,  do  not,  as  I  understand 
the  correspondence,  and  in  partioulu  the  letter 
of  26th  June  1879,  now  fall  to  be  paid.  The 
remainder  of  the  £80  was  retained  to  meet  Mr 
Patrick's  charges  for  taking  out  letters  of  adminis- 
tration, which  he  rashly  and  improperly,  as  it 
appears  to  me,  advised  the  defender  and  his  wife 
to  do,  and  to  act  upon,  and  whioh  has  been  the 
cause  of  the  whole  of  this  unfortunate  litigation. 
That  sum  of  £80  therefore  is  in  the  hands  of  Mr 
Patrick,  the  pursuers'  agent,  and  ought  imme- 
diately to  be  paid  into  Court  by  him,  as  would  in 
all  probability  have  been  ordM«d  if  Mr  Jnstioe 
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E*y  had  been  made  aware  how  that  matter  stood. 
But,  as  explained  by  the  liord  Ordinary  in  hie 
opinion,  the  fixing  of  £1523,  128.  6d.  as  the  snm 
for  which  proceedings  might  be  taken  against  the 
defender  was  not,  strictly  speaking,  the  act  of 
Mr  Justice  Kay,  but  of  his  Chief-Clerk  in  the 
absence  of  the  defender.  That  snm  therefore  is 
in  my  opinion  not  due  by  the  defender,  but  by 
the  London  agent  for  the  pursuers. 

In  the  next  place,  it  is  plain  from  the  cor- 
respondence that  by  the  reversal  of  Vioe-Chan- 
ceUor  Hall's  order  on  appeal  Mrs  M 'Vicar  and  her 
relatives  were  not  deprived  of  the  whole  sums 
they  were  fonnd  entitled  to  nnder  that  order. 
The  letter  of-  Mr  Patrick  to  the  defender  of  the 
8th  of  March  1882  and  relatives  ma|:es  this  very 
clear. 

In  the  earlier  letter  of  26th  Jnne  1879,  to 
which  I  have  already  referred,  Mr  Patrick  writes 
to  the  defender — "You  need  not  worry  yourself, 
as  all  has  been  done  nnder  the  order  of  the 
Court,  and  yon  are  by  no  means  answerable  for 
the  mistake.  Those  who  have  received  more 
than  their  share  will,  as  I  before  have  told  yon, 
have  to  refund  the  difFerence,  .  .  I  will  send 
yon  in  a  few  days  a  statement  shewing  the  divi- 
sion of  the  l-9th  of  the  £84,000  consols  according 
to  the  new  order  of  the  Court  of  Appeal ; "  and  he 
adds,  "I  am  now  writing  to  assure  you  that  you 
have  incurred  no  risk  beyond  refunding  what 
overplus  has  been  received  by  yourself.  The 
others  must  be  called  on  to  refund  any  overplus 
also."  Some  statement  of  the  nature  referred  to 
in  this  letter  appears  to  have  been  sent  on  the 
28th  of  June,  bnt  it  has  not  been  printed.  After 
some  farther  correspondence,  however,  a  similar 
statement  is  sent  in  March  1882,  when  Mr  Pat- 
rick writes — "On  the  other  side  I  send  a  state- 
ment showing  what  each  of  your  party  have 
received  and  how  much  they  should  return,  and 
I  hope  yon  will  get  as  much  of  it  back  as  you  can. " 

Now,  this  statement  is  most  distinct  as  to  the 
division  made  between  Mrs  M 'Vicar  and  the  rest 
of  the  Allan  family.  It  is  prepared  nnder  three 
heads,  and  gives  (first)  the  division  of  the 
£1628,  128.  6d.  among  the  several  beneficiaries 
under  the  order  of  the  9th  Angnst  1878,  (second) 
the  sums  payable  to  each  by  the  order  as  varied 
on  appeal,  and  which  is  stated  to  amount  to 
£879,  la,  and  (third)  the  excess  payments,  or, 
in  other  words,  the  snm  which  each  will  require 
to  pay  back,  and  which  amounts  in  all  to 
£644,  lis.  6d.,  of  which  only  £107,  8s.  7d.  is  an 
over-payment  to  the  defender's  wife.  According 
to  this  statement,  then,  prepared  by  the  pursuer's 
agent,  the  snm  overpaid  is  not  £1528,  12s.  6d., 
but  only  £644,  lis.  6d. 

It  is  in  the  third  place,  however,  not  clear 
from  the  evidence  before  the  Court  that  even 
that  sum  now  falls  to  be  repaid.  For  it  is  dis- 
tinctly averred  by  the  defender  in  his  statement 
of  facts  that  under  the  distribution,  as  varied  on 
appeal,  a  farther  snm  from  the  trust  estate  baa 
fallen  to  be  divided  between  the  descendants  of 
Mrs  Carriok,  of  which  the  defender  and  his  wife 
are  entitled  to  receive  £l58,  in  addition  to  what 
she  is  entitled  to  of  the  £1523,  12s.  6d.  under 
the  order  as  varied  on  appeal.  And  it  is  also 
averred  that  the  members  of  the  Allan  family, 
other  than  Mrs  M'Vioar,  who  were  overpaid  to  a 
oertain  extent  under  the  order  of  Vice-Chancellor 
Hall,  are  now  entitled  each  to  £100  out  of  this 


further  snm,  which  ought,  the  defender  says,  to 
be  set  off  against  the  sums  overpaid  by  him  to 
those  beneficiaries,  so  that  in  this  way  the  snm 
now  claimed  would  be  still  further  reduced,  if 
not  entirely  wiped  off.  This  part  of  the  de- 
fender's fifth  statement  is  no  doubt  denied  by 
the  pursuers.  Bnt  it  is  in  the  circnmstanoes  a 
matter  which  ought,  I  think,  to  be  inquired  into, 
because  there  is  in  evidence  another  letter  of  Mr 
Patrick,  of  the  8th  of  September  1882,  with  a 
relative  state,  which  goes  far  to  support  this 
view. 

It  is  dear  to  me,  therefore,  that  as  matters 
stand  at  present  it  would  not  be  just  to  the  de- 
fender to  pronounce  decree  against  him  for  the 
full  amount  of  the  sum  now  sued  for.  No  part 
of  that  sum  has  been  received  or  retained  by  him 
as  an  individual,  and  he  ia  ready  to  repay  the 
share  received  by  his  wife.  More  than  one-half, 
moreover,  of  the  snm  sned  for,  viz. ,  £870,  has, 
according  to  the  statement  to  which  I  have 
referred  of  the  8th  of  March  1882,  been  pkid 
over  to  parties  who  under  the  Vice-OhanoeUor's 
order,  even  as  varied  on  appeal,  are  entitled  to 
retain  it. 

In  these  circumstances  I  am  quite  unable  to 
concnr  in  a  judgment  which  will  oblige  the 
defender  to  make  immediate  payment  of  the 
large  sum  sned  for.  And  the  conclusion  I  have 
oome  to  is,  that  before  any  decree  is  pronounced 
the  Court  should  appoint  the  pursuers  to  put  in 
a  state  or  account  showing  (first)  what  snm 
was  paid  by  the  defender  to  each  of  the  bene- 
ficiaries mentioned  in  the  state  contained  in  the 
letter  of  the  8th  of  March  1882  in  excess  of  what 
each  of  them  was  entitled  to  under  the  Vice- 
Chancellor's  order  as  varied  on  appeal,  and 
(second)  what  sum,  if  any,  is  now  payable  to 
those  beneficiaries  ont  of  the  trust  estate  in 
addition  to  what  they  are  entitled  to  nnder  the 
above  order  as  varied  on  appeal,  as  alleged  in 
the  5th  article  of  the  statement  of  facts  for  the 
defender,  and  upon  that  being  done  to  appoint 
parties  to  be  further  heard. 

LoBD  Shamd — I  agree  with  Lord  Adam  in 
thinking  that  the  interlocutor  of  the  Lord  Ordi- 
nary shonld  be  recalled,  and  that  the  pursuers  of 
this  action  are  entitled  to  decree  against  the  de- 
fender for  the  snm  for  which  they  sne,  and  I 
take  that  view  of  the  case  on  the  same  grounds 
as  his  Lordship  has  expressed.  The  pursners 
in  this  case,  acting  as  administrators  of  the  suit 
in  Chancery  for  the  administration  of  the  estate 
of  the  late  Dr  Carrick  as  explained  on  record, 
have  rested  their  claim  to  decree  against  the  de- 
fender Mr  M 'Vicar  on  two  separate  and  distinct 
gronnds.  One  of  these  is,  that  they  have  got  a 
decree  from  the  Court  of  Chancery  for  repayment 
of  this  specific  snm,  and  they  ask  that  this  Court 
should  take  that  decree  as  final  against  the  de- 
fender and  simply  pronounce  decree-conform. 
The  alternative  gronndis,  that  if  they  are  not  en- 
titled to  decree-conform,  they  are  at  least,  in  the 
circumstances  disclosed  in  the  case,  entitled  to 
decree  for  repayment  of  the  money,  because  they 
are  able  to  say  that  Mrs  M 'Vicar,  for  whose  actings 
her  husband  is  responsible,  received  payment  of 
a  snm  of  £1523,  128.  6d.,  to  a  large  portion  of 
which  she  had  no  right  whatever,  and  therefore 
that  she  and  her  husband,  as  responsible  for  her 
obl^ations,  are  bound  to  repay  that  money. 
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If  thig  had  been  •  case  in  which  it  appeared 
that  Mn  M'Yicar  had  a  separate  estate,  and  that 
the  action  had  been  directed  against  her  for  re- 
covery of  part  of  that  estate,  I  think  there  would 
have  been  a  good  deal  of  room  for  the  argnment 
that  the  pnrsners  were  entitled  to  decree-conform 
against  Urs  IfVioar,  beoanse  it  appears  that  this 
administration  snit  was  attended  by  persons  who 
represented  a  nomber  of  different  interests  in 
enoh  a  way  that  it  was  nnnecessary  fur  Mis 
M'Yicar  to  appear  directly  in  the  process  to  make 
a  motion  which  was  substantially  made  for  her 
as  one  of  Allan's  representatiTes.  But  then,  if 
after  the  judgment  of  Yioe-Chanoellor  Hall  was 
prononnoed  she  took  out  of  the  Oonrt  of  Chan- 
cery the  fund  which  is  the  subject  of  this  action, 
in  the  capacity  of  executor  or  administrator  of 
Allan,  and  received  that  money  which  she  after- 
wards distributed,  appropriating  a  part  of  it  to 
herself,  I  think  in  that  case  there  would  have 
been  room  for  saying  that  the  Oonrt  of  Chancery 
were  entitled  to  grant  decree  against  a  person  who 
had  so  appeared  and  taken  benefit  to  repay  that 
money,  and  there  would  be  good  gronnds  for 
saying  that  that  would  be  a  decree  which  this 
Oonrt  would  enforce.  Bnt  this  case  is  not  quite 
of  that  class.  Mrs  M'Yiear  as  representative  of 
Alexander  Allan  alone  drew  from  the  Coart  of 
Chancery,  through  her  attorney  and  law-agent,  the 
the  money  which  is  now  here  sued  for,  and  the 
money  being  so  drawn  out  was  no  doubt  remitted 
to  Scotland  in  the  joint  names  of  her  and  her 
husband,  bnt  so  far  as  her  husband  was  concerned 
he  was  personally  no  party  to  the  nplifting  of 
that  money  from  the  Oonrt.  It  appears  to  me, 
therefore,  that  as  he  was  no  party  to  the  Chancery 
proceedings,  he  not  having  been  the  person  who 
took  the  money  from  the  Conrt  of  Chancery,  and 
as  that  Court  has  no  jurisdiction  over  him,  he 
being  resident  in  Scotland,  we  cannot  regard 
the  decree  which  the  Court  of  Chancery  have 
pronounced  agaiust  him  as  entitled  to  any  legal 
effect  in  this  country.  He  was  no  party  to  the 
suit,  and  the  Conrt  of  Chancery  had  no  jnrisdio- 
diction  over  him.  On  these  gronnds,  therefore, 
it  appears  to  me  that  the  pnrsuers  must  fail  when 
they  ask  for  decree-conform. 

But  I  think  quite  otherwise  in  regard  to  the 
second  or  alternative  ground  of  action  to  which 
Lord  Adam  proposes  to  give  effect.  The  case  in 
that  aspect  is  veiy  simple  upon  the  statement  of 
it  In  this  administration  snit  a  oonstmotion 
was  put  upon  the  will  by  Yioe-Ohanoelior  Hall 
which  entitled  the  representatives  of  Alexander 
Allan  to  £1523.  Mrs  M'Yicar  gave  instructions 
to  the  agent  who  acted  in  the  carriage  of  the  ad- 
ministration suit,  but  who  also  acted  for  her  in 
that  matter,  and  for  her  alone,  to  make  up  a  title 
in  her  favour  as  administrator  of  Alexander  Allan, 
and  to  uplift  that  money.  The  money  was  so 
uplifted  by  power  of  attorney  by  her  and  her 
hnsband,  and  was  remitted  to  this  country, 
received  by  her,  and,  as  has  been  noticed,  distri- 
buted by  her. 

Now,  what  was  the  state  of  knowledge  of  all 
parties  in  regard  to  the  money?  It  was  this, 
thai  the  fund  was  payable  on  what  may  be  called 
an  interim  judgment.  It  was  payable  npon,  and 
paid  under  a  judgment  which  was  not  final,  and 
which  was  liable  to  appeal,  and  of  course  if  a  rever- 
sal of  that  judgment  took  place  the  parties  moat 
have  known  that  it  might  tnm  out  that  these 


representatives  of  Alexander  Allan  who  had  got 
this  sum  of  £1623  had  no  right  to  it,  and  that 
other  parties  had  right  to  it,  and  in  that  case  it 
appears  to  me  to  be  dear  beyond  question  that 
money  taken  in  that  way,  and  indeed  npon  that . 
footing,  must  be  repaid  in  the  event  of  the 
reversal  of  the  judgment,  finding  that  the 
persons  who  got  it  bad  no  right  to  it,  and 
that  the  money  belongs  to  some-one  else. 
That  there  was  complete  knowledge  that  that  de- 
cree was  liable  to  be  reversed  is  beyond  all  ques- 
tion. I  find  that  when  Mr  M'Yicar  was 
examined  he  says — "I  had  no  interest  under 
Yice-Chancellor  Hall's  judgment  I  thoughir  that 
judgment  was  wrong,  and  would  probably  be  ap- 
pealed agamst  I  hoped  it  would.  I  think  I  in- 
quired up  to  what  time  the  appealing  days  lasted." 
And  then  he  refers  to  a  letter  which  gave  him 
information  upon  that  subject,  and  when  I  turn 
to  that  letter  I  find  that  on  the  14  th  of  February 
1878  Mr  Patrick,  the  agent  to  whom  I  have  re- 
ferred as  the  agent  in  the  administration  suit, 
and  agent  for  Mrs  M'Yicar  in  receiving  this 
money,  wrote — "No  appeal  has  yet  been  made, 
nor  any  time  fixed  for  division  of  the  estate.  An 
appeal  may  be  lodged  at  any  time  up  to  the  24th 
January  1879."  Now,  it  was  a  few  weeks  before 
24th  January  1879  that  this  money  was  applied 
for  and  taken  ont  of  Chancery  and  received  in 
this  country,  and  therefore  it  was  applied  for, 
taken  out,  and  received  by  Mrs  M'Yicar  and  her 
husband  in  the  knowledge  that  the  decree  which 
gave  right  to  it  might  be  reversed,  and  if  re- 
versed, that  the  right  to  that  money  might  be 
found  to  be  in  some-one  else.  The  decree  was 
reversed,  and  the  Court  of  Chancery  have  ordered 
that  the  money  shall  be  paid  back,  and  we  are 
asked  to  give  decree  upon  the  simple  ground  that 
it  has  been  proved  to  the  satisfaction  of  the  Court 
that  thig  lady  as  Alexander  Allan's  representa- 
tive had  no  right  to  the  money,  and  that  it  must 
go  to  other  persons  altogether. 

It  appears  to  me  to  be  quite  clear  that  in  these 
oironmstanoes  the  pursuers  are  entitled  to  the  de- 
cree which  they  ask.  The  sum  has  been  liqui- 
dated, and  indeed  liquidated  by  the  cironmatance 
that  the  amount  was  fixed  and  drawn,  and  it  is 
quite  clear  that  the  representatives  of  Alexander 
Allan  under  the  decree  of  reversal  have  no  right 
whatever  to  this  fund.  I  agree  entirely  with 
Lord  Adam  in  thinlung  that  this  payment  must 
in  the  circumstances  be  taken  as  one  that  was 
made  xmder  the  implied  condition  tliat  in  the 
event  of  that  decree  being  reversed  the  money 
must  be  repaid. 

In  that  state  of  matters  the  only  question  that 
remains  is,  whether  there  is  anything  whatever 
in  the  plea,  which  I  may  call  one  of  personal  bar, 
that  has  been  suggested?  As  to  anything  like 
personal  bar  against  the  pursuers,  I  have  only  to 
say  that  I  have  been  unable  to  adopt  the  argn- 
ment of  the  defender  in  support  of  that  view,  or 
to  see  that  it  has  any  foundation,  and  I  do  not 
think  it  is  entitled  at  anyrate  to  the  weight  which 
my  brother  Lord  Mure  seems  to  give  it — 

[LoBD  MuBB— I  did  not  say  I  give  that  any 
weight]. 

I  must  have  misunderstood  his  Lordship. 
It  appears  to  me  to  come  under  the  cate- 
gory of  personal  bar,  because  the  argument 
oomes  to  this,  as  I  understood  his  Lordship  to 
say,  because  the  pursuers  were  persons  who  had 
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been  parties  to  the  payment  of  this  money  thiongh 
their  agent  Mr  Patrick,  who  had  been  the  party 
who  got  the  payment  of  this  money,  that  that 
ahonld  preclude  them  from  asking  it  back  again. 
Upon  that  subject  I  have  only  to  say,  that  from 
the  time  Mr  Patrick  was  employed  to  obtain  pay- 
ment of  this  money,  as  he  was  in  the  Court  of 
Ohancery,  he  was  acting  not  as  joint-agent  for 
the  pursuers  and  Mrs  M 'Vicar  at  ail,  but  was  act- 
ing entirely  as  Mrs  M'Vicar's  agent.  Surely  it 
was  in  that  character  alone  that  he  could  have 
taken  out  letters  of  administration,  and  thus  en- 
abled Mrs  M'Vioar  to  act  as  administrator  and  to 
get  the  money.  The  pursuers  have  nothing 
earthly  to  do  with  that.  And  so  Mrs  M'Vioar 
having  got  the  money,  Mr  Fatriok  gives  her 
anggestions  as  to  the  mode  of  dividing  it.  Again 
the  pursuers  have  nothing  to  do  with  that.  In 
that  Mr  Patrick  was  acting  as  Mrs  M'Vioar's 
agent,  and  in  that  character  ^one.  He  unfortun- 
ately did  give  her  bad  advice,  whereby  the  money 
was  distributed  among  the  persons  Interested  in 
Alexander  Allan's  estate  without  waiting  for 
the  result  of  the  appeal  against  Vice-chancellor 
Hall's  order,  but  lie  did  so  in  no  other  character 
than  that  of  agent  for  Mrs  M 'Vicar,  and  the  pur- 
suers have  nothing  to  do  with  that  And  so  I 
see  no  pround  for  holding  that  the  pursuers  by 
their  own  actings  have  precluded  themselves 
from  asking  back  this  money. 

Again,  it  has  been  suggested  that  if  decree  is  to 
be  given  against  the  defender  it  should  not  be 
for  the  sum  of  £1523  concluded  for,  but  that 
deduction  should  be^iven  therefrom  of  such  sums 
as  the  Oourt  should  be  satisfied  that  Mr  M'Vioar 
and  his  wife  are  entitled  under  the  new  order  to 
obtain,  not  in  the  capacity  of  representatives  of 
Alexander  Allan,  for  they  get  nothing  in  that 
capacity,  but  to  obtain  as  individuals,  and  also 
deduction  I  suppose  of  such  sums  as  may  be  due 
to  Allan's  representatives,  who  will  take  benefit 
vnder  the  new  order  or  reversal  of  the  Court  of 
Ohancery.  In  the  first  place,  there  is  a  complete 
answer  to  that  suggestion  in  this  circumstance, 
that  the  Court  of  Ohancery  have  ordered  the  re- 
presentatives of  Alexander  Allan  to  repay  this 
money,  and  as  the  representatives  of  Alexander 
Allan  take  nothing  under  the  new  order,  the  pro- 
posal to  deduct  from  the  sum  which  is  to  be  re- 
paid anything  whatever  appears  to  me  to  be 
wrong  in  principle.  But  there  is  a  second 
answer,  and  it  is  this,  that  the  Court  of  Chancery 
have  settled  that  matter  by  fixing  the  sum  for 
which  decree  is  to  be  given,  and  the  sum  for 
which  decree  is  to  be  given  against  Alexander 
Allan's  executor  is  duly  entered,  and  the  Court 
not  only  considered  that,  but  they  also  thereby 
resolved  that  Allan's  executor  was  not  entitled  to 
anything  whatever  by  way  of  deduction,  and 
therefore  that  this  money  must  be  repaid  in  full, 
and  I  oannot  say  for  my  part  that  I  see  anything 
that  would  appear  to  be  wrong  in  that. 

It  was  further  suggested  that  the  £1623  was 
subject  to  deduction  because  of  the  expenses  of 
taking  out  letters  of  administration,  but  surely 
the  pursuers  of  this  action  and  those  who  are  in- 
terested in  the  fund  in  Chancery  have  nothing  to 
do  with  that  expense.  The  money  which  Alex- 
ander Allan's  executor  got  was  £1523,  and  those 
who  are  interested  in  the  process  have  nothing 
whatever  to  do  with  the  mode  in  which  that 
money  has  either  been  spent  or  divided.     The 


title  BO  made  up  may  have  been  quite  a  proper 
proceeding,  but  I  can  see  no  possible  reason  for 
saying  that  the  expense  of  it  is  to  be  deducted 
from  money  which  Mrs  M 'Vicar  had  no  title  to 
receive. 

Then,  again,  as  to  the  payments  she  has  made, 
unfortunately  they  have  been  made  to  benefi- 
ciaries who  are  not  able  to  repay  them.  But  that 
was  a  step  which  Mrs  M'Vioar  ought  not  to  have 
taken,  and  I  see  no  reason  for  saying  that  any 
dednotion  should  be  made  on  account  of  these 
payinenta.  It  is  worthy  of  observation  that  Mr 
Patrick  failed  in  the  Court  of  Chancery  to  get 
this  decree  reduced  to  a  sum  less  than  £1623,  by 
getting  credit  given  for  such  sums  as  might  be 
due  to  Mrs  M 'Vicar  and  the  other  persons  who 
got  part  of  that  money.  The  only  decrees  for 
the  purpose  which  the  Court  of  Chancery  have 
granted  are  what  are  called  stop  orders,  by 
which  money  which  Mrs  M'Vicar  and  the  other 
persons  who  have  taken  benefit  from  Alexander 
Allan's  exeoutry  are  entitled  to  is  stopped  and 
held  in  the  Oourt  of  Ohancery.  These  sums  be- 
ing BO  Btopped,  we  oannot,  as  proposed  by  the 
defender,  allow  him  credit  for  the  amounts  of 
them  and  give  decree  for  the  balance  in  this  ac- 
tion, for  there  is  no  doubt  that  the  pursuers  are 
entitled  to  decree  for  the  principal  sums  here 
asked.  But  it  will  be  for  Mr  M'Vicar  and  his 
wife  in  their  separate  character,  not  as  Allan's 
executors  at  all,  but  as  individuals,  to  take  the 
benefit  of  these  sums  in  the  Oourt  of  Chancery, 
the  benefit  of  which  I  cannot  doubt  they  will  get, 
and  so  I  agree  with  Lord  Adam  in  the  view  which 
his  Lordship  has  expressed. 

LoBD  Pbesident — If  the  only  ground  of  action 
maintained  by  the  pursuers  here  was  that  a 
decree  had  been  pronounced  by  the  Court  of 
Chancery  against  the  defender  which  it  was  the 
proper  office  of  this  Court  to  enforce  as  by  decree- 
conform,  I  should  have  had  no  hesitation  at  aJl 
in  refusing  the  pursuers'  demand,  upon  the 
simple  ground  that  as  I  read  the  proceedings  in 
Ohancery  no  decree  whatever  has  been  pro- 
nounced against  the  defender,  and  there  appear 
very  obvious  reasons  why  such  a  decree  should 
not  and  could  not  have  been  pronounced  by  the 
Oourt  of  Ohancery,  because  that  Court  had  no 
jurisdiction  over  this  defender.  The  defender 
was  no  party  to  the  suit,  and  he  had  no  notice 
whatever  of  any  demand  having  been  made 
against  him  in  that  suit,  and  I  cannot  suppose 
that  in  such  ciroumstanoes  the  Court  of  Chancery 
would  ever  have  dreamt  of  pronouncing  such  a 
decree. 

But  there  is  another  ground  I  think,  and  one 
certainly  involving  very  serious  and  difficult  con- 
siderations both  in  fact  and  law.  It  is  said  this 
money  which  is  now  sought  to  be  recovered  from 
M'Vioar  was  paid  to  his  wife  as  executrix  of 
Alexander  Allan,  while  in  point  of  truth 
there  was  no  sum  due  to  Alexander  Allan's 
executrix  at  all.  No  doubt  an  order  had  been 
pronounced  by  Vioe-Ohancellor  Hall  finding  that 
the  executrix  of  Alexander  Allan  was  entitled  to 
a  certain  stun  of  money  out  of  the  estate  in  the 
administration  suit,  and  if  that  order  had  stood 
undisturbed  there  oannot  be  any  doubt  that  Mrs 
M'Vicar  was  entitled  to  the  sum  of  £1623.  It 
does  seem  very  strange  that  the  money  was  ever 
paid  out  of  Chancery  in  the  circumstances  in 
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which  it  was  paid,  bnt  of  oonne  I  apeak  with 
great  diffidence  abont  the  proceedings  in  that 
Coort,  becanse  I  cannot  veiy  well  judge  whether 
they  hare  been  regtilar  or  according  to  the  roles 
of  practice  of  that  Court,  but  speaking  as  a 
Scottish  lawyer  it  does  strike  me  as  yery  remark- 
able that  a  Judge  in  the  Court  of  Chancery  could 
order  money  to  be  paid  in  terms  of  a  judgment 
pronounced  by  himself  when  that  judgment  is 
still  subject  to  appeal  And  yet  that  is  what 
actually  took  place,  Vioe-Chaucellor  Hall  hav- 
ing pronounced  a  judgment  the  efFect  of  which 
was  to  order  a  certain  amoxist  of  consols  to  be 
sold  out  and  the  ptooeeds  distributed  amongst 
the  parties  who  were  entitled  to  it  under  his 
order.  The  order  of  Yice-Chancellor  Hall  was 
taken  to  appeal  and  was  reversed,  and  the  conse- 
qaenoe  has  been  that  that  money  has  been 
erroneously  paid  when  it  never  ought  to  have 
been  paid  to  them.  It  was  in  point  of  fact  paid 
without  any  judicial  authority.  But  I  confess  I 
do  not  see  in  what  respect  the  pursnen  of  this 
action  can  be  made  at  all  answerable  for  what 
took  place  under  the  direction  of  Yice-Cbanoellor 
Hall.  We  have  it  in  evidence  that  so  far  from 
their  consenting  to  this  being  done  they  remon- 
strated against  it,  and  therefore  I  think  they 
stand  qnito  dear  of  being  in  any  sense  the  cause 
of  this  money  having  been  paid  when  it  ought 
not  to  have  been.  On  the  other  band,  that  the 
money  has  been  erroneously  spent  is  now  estab- 
lished by  the  judgment  of  the  Court  of  Appeal ; 
and  the  present  action  is  brought  for  the  pur- 
pose of  obtaining  repayment  of  that  which  ought 
not  to  have  been  paid.  That,  as  I  take  it,  is  the 
simple  ground  of  action  here.  I  do  not  think 
this  is  eondietio  indtbiti,  as  was  suggested  by  my 
brother  Lord  Mure.  I  think,  on  the  contrary,  the 
ground  of  action  is  correctly  described  by  Iiord 
Adam  when  he  says  that  the  parties  receiving 
this  money  being  in  the  knowledge  that  the 
order  of  Vioe-Cbanoellor  Hall  might  be  reversed 
upon  appeal,  and  that  in  that  case  the  money 
might  require  to  be  repaid,  must  have  taken  pay- 
ment under  an  implied  condition,  and  that  con- 
dition was  that  in  the  event  of  a  reversal  the 
money  should  be  repaid,  and  it  is  to  enforce  that 
oondition,as  I  understand  it,  that  this  action  is  now 
brought  against  the  defender.  It  would  have 
been  brought  against  the  representative  of  Alex- 
ander Allan  who  received  the  money,  if  there  had 
been  a  person  *ui  jmril,  or  even  a  married  woman 
who  had  a  separate  estate  of  her  own.  But  as 
neither  of  these  facts  occur  in  this  case,  the  law 
is,  I  am  afraid,  beyond  dispute',  that  the  husband 
having  consented  to  her  assuming  the  office  of 
administratrix  of  Alexander  Allan's  estate  is 
answerable  for  her  obligations  undertaken  in 
that  capacity. 

Now,  that  is  the  reason  why  it  appears  to  me 
that  it  is  impossible  to  resist  the  oonolnsion  of 
this  action  upon  any  of  the  grounds  maintained 
by  the  defender.  The  proposal  to  have  an 
accounting  here,  and  to  see  whether  Mrs  M'Vicar 
and  her  husband  may  not  ultimately  obtain  pay- 
ment of  the  money  out  of  this  administration  suit 
in  Chancery  which  may  be  sufficient  to  wipe  off 
to  a  great  extent  the  liability  they  are  now  under, 
is  one  that  I  do  not  think  we  can  possibly  enter- 
tain, because  this  money  was  paid  to  the  executrix 
of  Alexander  Allan,  and  it  is  in  that  capacity  that 
she  and  her  husband  are  aaked  to  restore  it. 


That  they  may  be  able  to  recover  certain  amounts 
from  some  of  those  to  whom  they  have  paid 
away  the  money  in  a  different  capacity  in  the 
Chancery  suit,  I  think  has  nothing  to  do  with 
the  question  as  it  now  depends  between  the 
pursuers  of  this  action  as  plaintiffs  in  the  ad- 
ministration suit  and  Mrs  M'Vicar  and  her  hus- 
band. 

I  cannot  help  thinking  with  Lord  Mure  tluit 
there  is  a  great  deal  of  hu^ship  in  enforcing  this 
present  demand  against  Mr  M'Vicar,  but  it  is  a 
hardship  which  has  arisen  out  of  the  circum- 
stances for  which  the  pursuers  are  not  responsible. 
There  is,  in  the  first  place,  the  proceeding  of 
Vioe-Chancellor  Hall  which  was  the  cause  of  this 
money  having  been  paid  ;  and  there  is,  in  the 
second  place,  what  I  cannot  help  characterising 
as  the  extremely  bad  advice  wluch  Mr  Patrick 
gave  Mrs  M'Vicar,  encouraging  or  directing 
her  to  pay  away  this  money  to  the  other  parties 
interested  in  the  executry  estate  of  Alexander 
Allan.  It  was  his  duty  to  warn  her  and  her  hus- 
band that  they  could  only  do  so  at  their  own 
risk,  and  if  that  money  was  ultimately  found  not 
to  be  due  to  those  parties  they  would  be  answer- 
able to  repay  it.  The  professional  advice  there- 
fore which  the  defender  received  was  certainly 
very  misleading,  and  it  is  very  much  to  be  re- 
gretted that  that  advice  was  given,  and  also  that 
it  was  acted  upon,  but  in  a  question  between  the 
pursuers  and  the  defender  here,  however,  I  am 
afraid  the  circumstance  of  Mr  Patrick  being  also 
the  agent  of  the  pursuers  in  the  Chancery  suit 
cannot  make  the  pursuers  of  the  Chancery  suit 
liable  for  the  advice  that  he  gave  in  another  capa- 
city as  agent  of  Mr  and  Mrs  U  'Vioar. 

The  case  might  have  been  different  if  Mr  and 
Mrs  M'Vicar  had  been  entirely  unaware  that  the 
order  of  the  Vice-Chancellor  was  not  subject  to 
appeal,  and  that  the  effect  of  the  appeal  might  be 
to  require  that  the  money  should  be  repaid.  But 
we  have  evidence  before  us  that  they  were  aware 
of  that,  and  there  can  be  no  doubt  of  it  from  the 
letters  that  passed  between  Mr  M'Vicar  and  Mr 
Patrick,  which  abundantly  prove  that  Mr  M'Vicar 
was  fully  aware  that  such  an  event  was  possibls, 
although  no  doubt  they  got  and  acted  on  very  bad 
professional  advice.  But  still  they  were  in  the 
full  knowledge  that  the  order  might  be  reversed, 
and  in  that  knowledge  Mr  M'Vicar  allowed  hto 
wife  to  pay  away  the  money  to  the  next-of-kin  of 
Alexander  Allan. 

I  must  say  I  cannot  bring  myself  to  doubt  that 
the  grounds  of  judgment  proposed  by  Lord  Adam 
are  in  the  circumstances  perfectly  sound,  that  this 
money  has  been  paid  when  it  ought  not  to  have 
been,  and  that  it  was  not  by  the  fault  of  the  pur- 
suer of  this  action  that  this  has  been  done,  but 
by  the  fault  of  the  defender  acting  upon  bad  pro- 
fessional advice.  I  therefore  ooncur  with  the 
majority  of  your  Lordships  in  holding  that  the 
pursuers  are  entitled  to  recover  this  money.  But 
upon  the  question  of  interest  I  think  a  very 
different  question  may  arise,  and  probably  we 
had  better  hear  what  the  parties  have  to  say  upon 
that  now. 

On  the  question  of  interest  the  defender  sub- 
mitted that  interest  should  not  be  allowed  except 
from  the  date  of  citation,  as  the  English  Court 
only  gave  the  pursuer  a  limited  warrant  to  sue 
for  the  principaL 
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The  OoTirt  recalled  the  interloeator  of  the  Lord 
Ordinary,  and  gave  decree  for  the  snm  oonoluded 
for  (£1623,  12s.  6d.)  with  interest  from  the  date 
of  oitation,  and  expenses,  modified  to  the  extent 
of  one-half. 

Ooansel  for  Borsaers  (Reclaimers)— Mackintosh 
—Lang.  Agents — 3.  B.  Dooglas  &  Mitchell, 
W.8. 

Oonnsel  for  Defender  (Bespondent) — Pearson 
— ^Pateison.  Agents— Faterson,  Cameron,  &  Co., 
S.S.O. 


LAUDS  VALUATION  OODBT. 

Friday,  February  6. 

DBUHHOHD   AMD  OTHERd  V.  ASSESSOR  FOB 

iiEITH. 
Valuation  Oatet—Coruideration  other  than  Bent 
—Valuation  Act  1854  (17  and  18  Viet.  cap. 
31),  ««e.  6 — OoodwiU  of  a  PuUie-House. 

The  tenant  of  a  public-house  purchased  it 
and  let  it  on  lease  to  a  tenant,  receiving  be- 
sides a  fixed  rent  a  sum  for  goodwill.     Held 
that  this  snm  formed  a  "  consideration  other 
than  rent,"  and  that  the  assessor  was  justi- 
fied in  taking  half  of  it,  spreading  that  sum 
over  the  years  of  the  lease,  and  thus  bringing 
out  as  the  annual  valne  a  snm  greater  than 
the  fixed  rent. 
At  a  meeting  of  the  Magistrates  and  Oonncil  of  the 
borgh  of  Leith,  for  the  purpose  of  hearing  and 
disposing  of  appeals  against  valuations  made  by 
the  Assessor  for  the  year  1 886-86,  Oeorge  Clark 
Drammond,  proprietor  of  shop  and  cellar  situated 
at  No.  15C  Bonnington  Boad,  Leith,  and  Page  & 
Whitecross,  wine  and  spirit  merchants,  the  tenants 
and  occupiers  of  these  premises,  appealed  against 
a  valuation  of  £145  which  the  Assessor  bad  placed 
upon  these  subjects. 

The  subjects  were  occupied  by  Fnge  &  White- 
cross  as  a  retail  wine  and  spirit  shop,  uuder  lease 
granted  by  Dmnunond  dated  1st  December  1884. 
The  lease  provided  (1)  that  the  date  of  the 
lessees'  entry  should  be  2d  December  1884 ;  (2) 
that  the  possession  under  the  lease  should  come 
to  an  end  at  the  term  of  Whitsunday  1892  ;  and 
(S)  that  the  rent  should  be  £70  yearly. 

Prior  to  this  lease  Drummond,  the  landlord, 
had  himself  been  in  possession  of  the  premises  as 
tenant  at  a  rent  of  £70.  He  acquired  the  pre- 
mises, and  let  them  to  Page  &  Whitecross, 
receiving  from  them  the  sum  of  £1200  for  the 
goodwill,  fixtures,  fittings,  and  utensils.  The 
Assessor  stated  that  in  estimating  the  yearly 
valoe  of  the  premises  at  £146  instead  of  at  £70, 
his  former  valuation,  he  had  made  a  fair  allow- 
ance for  the  actual  value  of  the  fittings,  &o.,  and 
that,  after  deducting  that  sum  from  the  £1200, 
he  bad  taken  one-half  of  the  balance,  which 
he  had  added  to  the  rent,  divided  by  the  total 
number  of  the  years  of  the  lease. 
The  Magistrates  confirmed  the  vaination. 
Drummond  and  Page  &  Whitecross  took  a 
Case. 
Argued  for  the  appellants— The  sale  here  was 
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by  a  tenant  to  a  tenant  Goodwill  arose  from 
personal  and  not  from  local  considerations. 
There  ought  therefore  to  be  no  addition  to  the 
fixed  rent  at  which  the  subjects  were  actually  let. 

Authorities  for  appellants — l/obouchere  v.  DaiB- 
»on,  January  16,  1872,  L.R.,  13  Eq.  822  ;  Oinai 
V.  Cooper  a  Company,  March  5,  1880,  L.E.,  14 
Ch.  Div.  596,  per  Jessel,  M.  B. ,  699 ;  «i;  parte  Pun- 
nett,  November  18,  1880,  L.K.,  16  Oh.  Div.  226. 

Authorities  for  the  Assessor — Qlatgow  Iron 
Company  and  8.  H.  Campbell,  March  24,  1873, 
11  Macph.  989 ;  Alexander  MitdieU  Inne»,  May 
26,  1876,  8  R.,  1147;  The  King  v.  Bradford, 
June  10,  1816,  4  Maole  &  Selwyn,  816. 

At  advising — 

LoBD  Fbaseb — The  nnmber  of  cases  at  these 
sittings  raising  the  same  question  indicates  that 
the  practice  of  letting  public-houses  at  small 
rentids,  but  with  a  heavy  sum  paid  down  in  name 
of  "goodwill,  fixtures,  fittings,  and  u(>ensils,"  is 
common.  The  question  now  is,  whether  the 
Assessor  must  take  the  snm  stipulated  in  name  of 
rent  in  the  lease  (in  this  case  £70),  and  throw  out 
of  view  altogether  the  £1200  (in  this  case)  paid 
for  "good will,  fixtures,  fittings,  and  working 
utensils?" 

It  has  been  argued  to  us  that  "  goodwill"  can- 
not be  taken  into  consideration  in  ascertaining 
what  is  annual  value,  and  various  reasons  have 
been  argued  in  support  of  this  contention.  The 
goodwiU  of  a  business  arisesfrom  various  and  often 
accidental  circumstances,  such  as  the  situation  of 
a  house,  the  changes  in  the  neighbourhood,  and 
even  the  prejudices  of  customers.  It  is  the  ad- 
vantage which  is  acquired  by  an  establishment 
beyond  the  value  of  the  capital  and  fixtures  em- 
ployed therein,  in  consequence  of  the  general 
public  patronage  which  it  receives  from  habitual 
onstomera  on  account  of  its  local  position,  or 
reputation  o(  celebrity  and  comfort,  or  even  from 
ancient  partialities.  In  regard  to  a  public-house, 
local  position  is  the  thing  which  gives  it  its  chief 
value.  If  it  be  planted  down  in  a  populous  neigh 
bourhood,  and  especially  if  beside  large  manu- 
f  actnring  and  public  works,  or  at  any  other  place 
where  crowds  of  people  repair,  that  public-house, 
from  its  situation,  has  advantages  over  other 
public-houses  situated  at  a  distance,  and  will  let 
for  a  far  higher  rent  than  one  of  the  same  capa- 
city planted  in  the  midst  of  a  more  scattered 
population.  Very  little  depends,  in  such  a  mat- 
ter as  a  public-house,  on  tiie  personal  qualifica- 
tions of  the  landlord.  The  house  is  there,  and 
the  liquors  that  are  distributed  are  at  hand,  and 
it  matters  not  who  is  the  distributor.  There  are 
oases,  on  the  other  hand,  of  what  is  called  per- 
sonal goodwill,  where  the  profits  of  the  business 
result  almost  entirely  from  confidence  placed  in 
the  personal  skill  of  the  party  employed,  as  in 
the  case  of  surgeons  and  solicitors,  in  regard  to 
whom  the  goodwill  is  really  worth  nothing. 

In  the  present  case  the  landlord,  Mr  Drum- 
mond, let  to  the  appellants  a  retail  wine  and 
spirit  shop  from  1st  December  1884  to  Whitsunday 
1892  at  a  rent  of  £70  yearly,  but  Mr  Drummond 
having  himself  been  in  possession  of  the  premises 
as  tenant  obtained  for  the  goodwill,  fixtures, 
fittings,  and  working  utensils  from  the  present 
tenants  £1200.  The  assessor  makes  what  he 
oalls  a  fair  allowance  for  the  fixtures,  fittings, 
and  utensils  (he  does  not  say  how  much),  and 
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dednotiiig  that  Bmn  from  the  £1200  he  takes 
oue-half  of  the  balance  which  he  adds  to  the 
rent,  diyided  by  the  total  nnmbei  of  the  years  of 
the  lease,  and  so  raises  the  yearly  yaloe  to  £145. 
This  Taluation  was  confirmed  by  the  Magistrates. 

I  am  of  opinion  that  the  sum  paid  for  what  is 
called  the  goodwill  in  this  case  was,  in  the  lan- 
guage of  the  6th  section  of  the  Valoation  Act,  "  a 
consideration  other  than  the  rent, "  and  that  the 
Assessor  was  not  bound  to  take  what  is  called 
the  rent  as  being  the  yearly  value,  but,  on  the 
contrary,  was  entitled  to  deal  with  the  sum  of 
£1200  as  in  part  a  payment  of  rent.  I  oonld 
have  wished  that  the  Magistrates  had  given  us  a 
finding  as  to  how  much  of  the  £1200  they  had 
ascertained  to  be  the  value  of  the  fixtures,  fittings, 
and  ntensils,  and  how  much  they  bad  found  to 
have  been  paid  to  the  landlord  for  goodwilL 
Their  mode  of  ascertaining  these  facts  is  some- 
what rough,  bnt  upon  the  whole  I  think  it  may 
be  held  to  do  substantial  justice,  and  the  Mogis- 
tCBtea  being  satisfied  as  to  this  matter  of  fact,  I 
do  not  thi^  that  we  are  called  upon  to  make  a 
remit  to  them  to  take  evidence  and  decide  these 
matters  according  to  snoh  evidence. 

None  of  the  Scottish  cases  that  have  been  de- 
cided can  be  quoted  as  precedents  for  the  pre- 
sent one.  The  nearest  case  that  I  am  acquainted 
with  bearing  on  the  subject  in  England  is 
We»t  MidcUaex  Watertoorks  Company  y.  Coleman, 
24th  Feb.  1886,  52  L.T.  Rep.  678,  where  there 
was  a  lease  of  a  public-house  for  fifty  years  at  a 
rent  of  £122,  10s.,  but  besides  this  rent  the 
tenant  paid  down  a  sum  of  £7500  and  he  had  to 
pay  £85  per  annum  for  his  licence  as  a  pnblic- 
house  keeper,  and  the  counsel  for  the  publican 
contended  that  the  sum  of  £7300  was  paid  for 
goodwill  and  profits  alone ;  that  the  magistrates 
ought  to  disregard  the  additional  valne  given  to 
the  house  by  reason  of  its  being  fitted  up  as  a 
publio-honae,  or  by  reason  of  the  house  being  a 
licensed  public-house,  and  that  be  shonld  deter- 
mine the  value  by  taking  the  gross  rental  of 
other  honses  of  the  same  description  in  the 
neighbourhood,  in  which  case  the  net  annual 
value  would  be  no  more  than  £70  per  annum. 
This  contention  was  rejected.  "It  is  plain," 
said  Lord  Chief -Justice  Coleridge,  "  to  my  mind 
that  the  value  of  the  occupation  must  be  deter- 
mined by  a  consideration  of  all  the  circumstances 
attending  it,  and  amongst  other  circumstances 
the  sum  the  lessee  has  thought  it  worth  while  to 
pay  to  the  lessor  for  the  occupation  which  he  has 
got  from  the  lessor.  I  think,  therefore,  the 
learned  magistrate  was  wrong  in  excluding 
altogether  from  his  consideration  the  sum  of 
£7600.  .  .  He  most  take  it  into  account  in 
determining  the  value  of  the  occupation. "  And 
then  he  considered  the  question  whether  the  £86 
paid  for  the  licence  ought  to  be  taken  into  view, 
and  he  held  that  it  must.  "It  appears  to  me," 
said  the  Chief -Justice,  "that  the  fact  of  this 
house  being  a  licensed  house  is,  while  the  licence 
lasts,  an  element  of  its  valne;  it  is  a  circumstance 
which  mokes  the  lessee  willing  to  give  more  for 
it,  and  enables  the  lessor  to  get  more.  It  seems 
to  me,  therefore,  that  it  enters  fairly  into  the 
consideration  by  which  the  annual  value  of  a 
dwelling-house  is  to  be  determined. "  The  case 
was  remitted  to  the  magistrate  to  fix  the  amount 
that  was  to  be  paid,  and  this  sum  was  fixed  by 
him  by  adding  to  the  annual  rent  of  the  premises 


the  interest  on  the  premium  of  £7500  paid  by 
the  tenant  for  his  lease,  thns  bringing  out  the 
value  at  £370  (79  Law  Times,  91). 

I  wish,  however,  to  gnsrd  my  opinion  by  say- 
ing that  I  do  not  bold  this  decision  as  any 
authority  touching  the  ease  of  the  purchase  of  a 
lease  of  a  public-house  by  one  tenant  from 
another.  In  such  a  case  the  landlord  does  not 
intervene.  The  bargain  between  an  ontgoing 
and  incoming  tenant  can  have  no  bearing  upon 
the  question  of  annual  valne  to  be  entered  in  the 
valuation  roll.  What  alone  can  be  looked  to  is 
the  bargain  between  the  landlord  and  the  tenant, 
and  if  the  landlord  on  the  occasion  of  such  a 
sale  of  the  lease  by  one  tenant  to  another  deriTea 
no  advantage  by  increase  of  rent  or  other 
consideration,  the  rent  payable  to  him  must  be 
regarded  as  the  value  to  be  entered  in  the  roll. 

LoBD  Leb — In  the  cose  of  Drummand  I  agree 
that  the  determination  of  the  Magistrates  may  be 
sustained.  The  only  question  of  principle  that 
is  raised  is  whether  a  sum  received  by  Uie  pro- 
prietor of  a  public-house  in  addition  to  the  rent 
stipulated,  and  which  is  paid,  in  whole  or  in  part, 
for  the  goodwill,  must  be  taken  into  account  in 
fixing  the  annual  valne?  The  cases  of  TF«'b0n 
and  of  The  Olasffoie  froTi- Works  appear  to  me  to 
support  the  view  that  such  payments  for  goodwill 
must  be  taken  into  account ;  and  in  England  the 
opinion  of  Jessel,  M.  B.,  in  ez  parte  Punnett  (16 
Chan.  Div.  226)  is  entirely  in  accordance  with 
the  same  view.  I  agree  with  your  Lordship  in 
thinking  that  a  sum  so  payable  to  the  landlord  is 
quite  different  in  character  from  a  price  received 
by  a  tenant  for  an  assignation  of  Uie  remainder 
of  his  lease.  In  the  latter  case,  if  the  lease  be 
assignable  without  the  hmdlord's  consent,  the 
price  received  is  not  a  consideration  other  than 
rent  received  by  the  landlord,  and  affords  no 
reason  for  not  taking  the  rent  under  a  boTia  fide 
lease  as  the  annual  value  in  terms  of  the  statute. 
But  in  this  case,  and  the  other  cases  of  the  same 
class,  a  sum  was  received  by  the  proprietor  over 
and  above  the  rent,  and  which,  in  part,  was  ad- 
mittedly paid  for  the  goodwill  of  the  public-house. 
The  Magistrates  have  added  to  the  rent  a  pro- 
portion of  the  sum  so  paid,  and  which  they  de- 
scribe as  one-half  of  the  balance  of  the  sum  paid, 
after  making  a  fair  allowance  for  the  actual  value 
of  the  fixtures  and  fittings.  The  appellants  have 
offered  no  proof  that  the  valne  of  the  fixtnreB  and 
fittings  amounted  to  the  whole  sum  paid.  I'he 
proof  they  offered  was  as  to  the  bonafidet  of  the 
lease,  and  the  fair  annual  valne  of  the  subjeota. 
They  do  not  allege  that  the  value  of  the  fixtures 
and  fittings  was  anything  like  £1200.  In  the  ab- 
sence of  any  explanation  from  them,  or  any  in- 
telligible offer  of  proof  that  nothing  was  paid  to 
the  landlord  for  goodwill,  I  think  the  Magistrates' 
method  of  estimating  the  addition  which  ought  to 
be  made  to  the  rent  is  reasonable,  and  may  be 
sustained. 

The  Court  were  of  opinion  that  the  judgment 
of  the  Magistrates  was  right. 

Counsel  for  Appellants — R.  V.  Campbell — 
M'Keohnie.  Agents— A. 'WyIie,W. a,  and  Irons, 
Boberts,  &  Lewis,  S.S.C. 

Counsel  for  Assessor— <}nthrie  Smith. 
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[DedsioDB  in  the  eame  terms  and  to  the  game 
effect  were  given  in  the  foUowing  cases  which 
bad  been  appealed  to  the  Magistratee  of  Leith  and 
brought  to  this  Court  on  stated  Gases,  in  reference 
to  sums  paid  as  for  goodwill,  fittings,  &c.,  of 
pablio-hotise    bosineases,   viz.,   John  Ferguson, 

Sroprietor,  and  George  Dickson,  tenant;  John 
iidgleish,  tenant ;  Bobert  Darge,  tenant ;  Darid 
Hutchison,  tenant ;  and  Bobert  John  Bobertson, 
tenant] 


HOUSE    OF    LORDS. 


Friday,  February  5, 

(Before  Lord  Obancellor  Halsbnry,  Iiords 
Watson,  BramweU,  and  Fitzgerald). 

CROSSE    V.   BANKES   AMD   AMOTHEB. 

{Ante,  ToL  xxi.  p.  G64,  and  11  B.  988, 
27th  Jnne  1884). 
Agreement  —  Periotial  or  Trantmiuible — Eeir$ 
and  Suceeuort, 

A.  brother  and  siater  who  were  at  issue  as  to 
which  of  them  had  right  to  succeed  to  an  en- 
tailed estate,  entered  into  an  agreement  that 
the  sister,  in  case  she  should  be  fomid  en- 
titled to  have  the  estates  entailed  on  her, 
should  '*aUow"  to  the  brother  "the  one-half 
of  the  free  rental  of  the  estates  daring  all 
the  days  and  years  of  her  life,  and  she  binds 
and  obliges  herself  and  her  representatives 
to  make  payment  to  him  of  tiie  said  free 
rental  accordingly."     The  brother  entered 
into  a  similar  obligation,  to  take  effect  if  he 
should  be  found  entitled  to  have  the  estates 
entailed  on  him.      The  sister  was  found  en- 
titled to  have  the  estates  entailed   on  her, 
and  she  paid  half  the  rents  to  her  brother 
till  his  death.    Beld  (ret.  judgment  of  First 
Division)  that   she    was  bound  during  her 
life    to   continue   to  pny  one-half   of    the 
renta  to  his  executor. 
This  case  is  reported  in  Court  of  Session  27th 
June  1884,  ante,  vol.  xxi.  p.  664,  and  11  B.  988. 
The  words    constituting    the  agreement    the 
effect  of  which  was  in  dispute  were,  "that  the 
said  Thomas  Holme  Bankes,  in  case  he  is  found 
to  have  right  to  the  said  estate  of  Letterewe 
and  Gruinard,   shall  during    his  own  lifetime 
allow  the  said  Marian  Anne  Bankes  half  of  the 
free  rental  of  said  estates,  and  he  binds  and 
obliges  himself,  his  heirs  and  successors,  to  make 
payment  to  her  of  the  said  free  rental  accord- 
ingly ;  (2)  in  like  manner  the  said  Marian  Anne 
Biuikes,  in  case  she  is  fonnd  to  have  right  to  the 
said  estates  of  Letterewe   and  Gruinard,  shall 
allow  to  the  said  Thomas  Holme  Bankes  the  half 
of  the  free  rental  of  the  said  estate  during  all  the 
days  and  years  of  her  life,  and  she  binds  and 
obUges  herself  and  her  representatives  to  make 
payment  to  him  of  the  said  free  rental  accord- 
ingly." 

The  pursuer  A.  W.  Crosse,  executor  of  T.  H. 
Bankes,  appealed. 
At  delivering  judgment — 
Lord  Chahoku/Ob — My  Lords,  in  this  case  the 
teal  point  seems  to  turn  upon  the  very  narrow 


question  of  the  construction  of  two  or  three  sen- 
tences in  this  agreement,  and  I  confess  that  it 
appears  to  me  to  be  an  extremely  plain  case.  In 
truth,  if  one  reads  the  agreement  itself,  and  ap- 
plies to  it  the  ordinary  rule  of  construction, 
namely,  to  read  and  understand  the  words  in  the 
ordinary  and  natural  sense  of  the  words  of  the 
sentences,  there  is  no  room  for  doubt.  An  obli- 
gation is  created  to  pay  during  the  lifetime  of 
the  Buooessful  party.  I  use  that  phrase,  because 
although  it  is  varied  in  the  two  obligations,  the 
anbstanoe  of  each  is  the  same  ;  the  agreement  is 
to  pay  daring  the  term  agreed  upon,  and  that 
term  is  expressly  stated  to  be  the  lifetime  of  the 
snooassfnl  party. 

My  Lords,  it  seems  to  me  that  that  is  the  wh<de 
.case,  because  I  decline  to  consider  what  would 
have  been  the  reeult  or  what  would  have  been 
the  construction,  if,  on  the  one  hand,  I  had 
assumed  that  words  which  are  not  in  the  agree- 
ment were  there,  or  if,  on  the  other  hand,  I  had 
assumed  that  words  were  omitted  which  are  there. 
The  ordinary  rule  of  oonstraction  of  an 
instrument  is,  that  you  should  not,  except  to 
effectuate  the  pUun  intention  of  the  parties,  im- 
ply words  which  are  not  there,  and  that  you 
should  give  effect  to  every  word  which  is  there  if 
you  can.  It  appears  to  me,  nnder  the  oiroum- 
stanoes  of  this  case,  that  it  was  a  very  natural 
and  sensible  arrangement  for  the  parties  to  arrive 
at,  and.  that  it  was  in  truth  effectuated  by  the 
language  understood  in  its  ordinary  and  natural 
sense,  to  divide  what  I  may  call  roughly  the  life 
estate  which  the  successful  party  should  possess. 
Therefore,  with  great  respect  to  the  learned  Judges 
below,  I  adopt  the  language  and  the  reasoning 
of  Lord  Shand,  which  seam  to  prove  beyond  all 
donbt  that  the  natural  and  ordinary  interpreta- 
tion of  these  words  is  what  his  Lordship  con- 
tends for. 

The  result  is  that  I  move  your  Lordships  that 
the  interlocutor  appealed  from  in  this  case  be 
ravened,  and  that  the  appellant  have  the  costs 
of  the  appeaL 

LoBD  Watson — My  Lords,  with  every  respect 
for  the  learned  Judges  in  the  Court  below,  I  can- 
not honestly  say  that  I  have  the  least  hesitation 
in  coming  to  the  conclusion  that  their  judgment 
in  this  case  ought  to  be  reversed.  My  Lords, 
that  judgment  appears  to  be  founded  to  n  very 
great  extent  npon  the  word  "allow"  which  occurs 
in  this  agreement,  as  imparting  to  the  considera- 
tion which  is  to  be  given  by  the  successful  party 
the  nature  of  a  bounty  or  bequest  for  aliment  or 
Bustenance,  But  this  is  a  deed  of  contract — an 
onereons  deed  of  contract — and  the  word  "allow" 
according  to  its  primary  signification  means  no 
more  than  this,  that  the  party  who  takes  the 
estate  which  is  the  subject  of  contest  between  the 
litigants  shall  permit  the  unsuccessful  party  to 
enjoy  substantially  one-half  of  the  beneficial  in- 
terest which  falls  to  the  winner. 

But  even  if  it  were  a  gratuitous  deed,  that 
would  not  in  my  opinion  alter  the  construction 
to  be  put  upon  it,  because  aithoagh  the  word 
"  allow"  occurs,  we  must  look  to  the  terms  of  the 
deed  to  see  what  is  the  quantum  of  that  allowance, 
and  that  is  expressed  in  these  terms — "  one-half 
of  the  rental  of  the  entailed  estate  during  the 
lifetime  "  of  the  successful  party.  To  my  mind 
these  words  are  entirely  free  from  ambiguity,  and 
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there  is  nothing  in  this  deed  which  can  oontiol 
them  with  the  exoeption  of  that  somewhat  fanci- 
ful interpretation  which  I  have  already  snggested, 
which  may  be  ingenioody  put  npon  the  word 
"aUow." 

Well,  the  deed  being  in  these  terms,  and  there 
being  an  obligation  to  pay  one-half  of  the  rental, 
that  is  a  debt  which  constitutes  an  asset  of  the 
creditor's  estate,  and  passes  by  force  of  law  upon 
his  predeceasing  the  term  of  payment  to  his 
legal  tepresentatiTes. 

I  need  hardly  say  that  in  the  view  which  I  take, 
the  attempt  to  put  a  different  constmotion  npon 
the  deed,  which  has  been  very  ingeniously  made 
at  the  bar,  involves  the  necessity  of  introdnoing 
into  the  language  of  this  deed  additional  word*, 
which  so  far  from  elucidating  appear  to  me  en- 
tirely to  contradict  its  true  meaning. 

LoBD  BbamwilIi— My  Lords,  I  am  entirely  of 
the  same  opinion.  It  is  reasonable  in  this  case 
to  suppose  that  the  sister  and  brother  agreed  that 
what  they  could  divide  between  them  they 
would  divide  between  them,  so  that  neither 
of  them  should,  as  it  were,  suffer  from  the  con- 
sequences of  the  decision — that  is  to  say,  that  if 
the  life  estate  was  given  to  the  brother,  he  would 
give  to  her  half  of  what  he  should  get  during  his 
life,  and  she  and  her  representatives  would  take 
it ;  if  she  got  the  life  estate  owing  to  the  decision 
being  in  her  favour,  she  would  behave  in  the 
same  way  to  him.  That  seems  to  me  to  be  a 
reasonable  supposition  as  the  basis  of  the  agree- 
ment which  was  come  to.  Then  what  do  they 
say  ?  He  agrees  and  she  agrees,  and  the  duration 
of  the  agreement  is  by  each  respectively  for  his 
or  her  life.  That  is  tolerably  manifest.  Well 
then  what  is  it  that  they  agree  about  7  It  is  that 
during  his  life  he  is  to  do  something  in  the  event 
of  a  decision  in  his  favour,  and  during  her  life 
she  is  to  do  something.  Now,  what  is  it  that  is 
to  be  done  ?  Why,  to  allow  half  of  the  free  rent. 
But  to  whom  ?  Why,  the  sister  and  brother  re- 
spectively. That  to  my  mind  indndes  executor*, 
administratots,  and  assigns.  It  is  admitted  that 
assigns  are  included,  and  I  can  see  no  reason  why 
executors  and  administrators  are  not  according 
to  the  ordinary  rule. 

IiOBD  FrrzoKBAU) — My  Lords,  npon  reading 
the  agreement  in  this  case  before  the  argument 
commenced,  and  the  reasons  given  by  the  Lord 
Ordinary,  and  also  by  the  Judges  of  the  Inner 
Division  of  the  Oonrt  of  Session,  it  appeared  to 
me  perfectly  plain  that  Lord  Shand  was  correct 
in  his  reasoning,  and  that  his  reasoning  ought  to  be 
adopted.  It  follows  from  that  that  what  I  call  the 
rather  surprising  interlocutor  pronounced  by  the 
Lord  Ordinary,  and  adhered  to  by  the  Inner 
Division,  ought  to  be  reversed  and  an  interlocu- 
tor pronounced  in  favour  of  the  pursuer  in  the 
terms  of  the  conclusions  of  the  summons. 

Interlocutor  appealed  from  reversed,  cause 
remitted  with  a  declaration  that  the  appellant  was 
entitled  to  have  decree  in  terms  of  the  declara- 
tory conclusion  of  the  summons,  viz.,  that  under 
the  agreement  the  defender  was  bound  during  all 
the  days  and  years  of  her  life  to  make  yearly  pay- 
ment to  the  pursuer,  as  executor  of  T.  H.  Bankes, 
of  one-half  the  free  rental  of  Letterewe  and 
Gminnrd. 


Oonnsel  for  Appellant  (Fursner)— Everitt,  Q.G. 
— Horace Davey,  Q.O. — Hawlinson— 0.  N.  Croeae. 
Agents — Crosse  &  Sons,  for  C.  ft  A.  B.  Doaglas, 
W.8. 

Counsel  for  Bespondent  (Defender) — dozens 
Hardy,  Q.O. — Dic^nn.  Agents — Waterhonse, 
Ambletham,  ft  Harrison,  for  Murray,  Beith,  ft 
Murray,  W.B. 


COURT  OF  SESSION. 


Saturday,  February  Q. 

FIRST     DIVISION. 

[Lord  Trsjmer,  Oidinaiy. 
SIR  A.  D.  STEWART,  PETITIONER. 

Entail— Proeem—Shcpmiet—Eniaa  Ammdment 
(Seotland)  Act  1876  (88  and  39  Via.  e.  61), 
tee.  7,  $ub-tee.  6,  and  tee.  9. 

An  heir  of  entail  craving  authority  under 
sec.  9  of  the  Entail  Act  1875  to  substitute  a 
bond  and  disposition   in  security  for  the 
amount  of  the  unexpired  portion  of  a  rent- 
charge  created  upon  the  entailed  estate  by 
his  predecessor  in  virtue  of  the  Improvement 
of  Land  Act  1864,  is  not  entitled  under  the 
provisions  of  section  7,  sub-sec.  6,  to  charge 
the    expenses  of  the    application,   and    of 
obtaining  the  loan  and  granting  the  bond, 
upon  the  fee  of  the  estate. 
Sir  A.  D.  Stewart  was  heir  of  entail  in  poesession 
of  the  entailed  estates  of  Grantully  and  others. 
In  1886   he  brought  the  present   petition  for 
authority  to  substitute  a  bond  and  disposition  in 
security,  or  bonds  and  dispositions  in  security, 
for  a  sum  representing  the  amount  of  the  unex- 
pired portion  of  a  rent-charge  which  had  been 
created  over  the  said  estates  by  his  predeoessor 
Sir  W.  D.  Stewart  in  1870.     This  rent-charge 
had  been  created  by  an  absolute  order  by  the 
Indosure  Commissioners  for  England  and  Wales, 
charging  the  fee  of  the  estate  with  a  fixed  yearly 
sum   payable  for  twenty-five  years  from   1870. 
The  petitioner  had  paid  off  upwards  of  one- 
fourth  of  the  said  rent-charge. 

The  petition  was  based  on  the  9th  section  of 
the  Entail  Amendment  (Scotland)  Act  1876  (88 
and  39  Vict.  c.  61),  which  proceeds  on  the  nar- 
rative that  "it  is  expedient  that  where  an  estate 
in  Scotland,  bolden  b;  virtue  of  any  tailzie  dated 
prior  to  the  1st  day  of  August  1848, 'has  before 
the  passing  of  this  Act  been  duly  charged  with 
the  cost  of  improvements  executed  thereon,  and 
shall  continue  charged  therewith  after  the  pass- 
ing of  this  Act,  the  heir  of  entail  in  possession 
thereof  at  or  after  the  passing  of  this  Act  shoold 
be  entitled  to  relief  in  the  matter,  but  subject  to 
the  conditions  hereinafter  provided  :  Be  it  there- 
fore enacted  as  follows — (1)  It  shall  be  lawful 
for  such  heir  of  entail,  with  the  consent  of  the 
nearest  heir  for  the  time  entitled  to  snoceed  to 
the  said  estate,  in  case  he  or  any  of  his  prede- 
cessors in  possession  of  the  estate  shall  have 
granted  a  bond  or  bonds  of  annual  rent  over  the 
estate  or  any  portion  thereof,  or  otherwise  im- 
,  posed  or  created  a  rent-charge  or  rent-charges 
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thei«oii,  in  nepeot  of  impioTementa  ezeonted 
under  the  Act  of  the  10th  year  of  the  reign  of 
Hia  Majesty  King  George  the  Third,  chapter  61, 
or  under  ti^e  Aot  of  the  11th  and  12th  years  of 
the  teign  of  Her  present  Majesty,  chapter  86,  or 
any  Aot  amending  either  of  these  Acts,  or  under 
the  Improvement  of  Land  Act  1864,  or  any  Aet 
amending  the  same,  or  any  other  Aot  authorising 
the  loan  of  money  for  the  improvement  of  land, 
and  in  case  such  bond  or  bonds  of  annual  rent 
or  rent-oharge  or  rent-charges  continues  or  con- 
tinue to  affect  the  estate  at  the  time,  to  agree 
with  the  creditor  in  any  such  bond  of  annual  rent 
or  rent-charge  for  the  sabstitntion  therefor  of  a 
bond  and  dispodtion  in  seoniity  over  the  estate 
or  any  portion  thereof,  other  than  as  in  the 
preceding  section  mentioned,  for  the  portion 
then  remaining  unpaid  of  the  sum  on  which  the 
amount  of  su(di  bond  of  annual  rent  or  of  such 
renfr«haige  was  calculated,  or  otherwise  to  obtain 
from  any  person  willing  to  adyance  the  same 
money  on  loan  to  pay  to  the  creditor  the  portion 
of  such  sam  then  unpaid  as  aforesaid,  under 
gaoh  bond  of  annual  rent  or  rent-charge  if  the 
creditor  will  oonaent  to  reeeiTe  the  same,  and 
having  obtained  the  sanction  of  the  Court  to 
moh  agreement  to  grant  bond  and  disposition  in 
security  in  terms  thereof,  in  favour  of  such 
creditor  or  other  person,  and  such  bond  and 
disposition  in  security  if  in  favour  of  the  creditor 
shidi  operate  as  an  absolute  discharge  by  him  of 
such  bond  of  annual  rent  or  rent-charge.  (2) 
Bonds  and  dispositions  in  security  granted  in 
terms  of  this  section  shall  set  forth  the  rate  of 
inteieet  stipulated  to  be  paid  from  the  date  of 
the  advance  until  repayment,  with  corresponding 
penalties,  and  may  be  in  the  form,  and  shall 
have  the  effect  and  operation  and  be  subject  to 
the  conditions  and  provisions  as  to  keeping  down 
interest  which  are  mentioned  in  the  preceding 
section." 

The  Entail  Amendment  (Scotland)  Aot  1882 
(16  and  46  Vict.  c.  68),  sec.  6,  sub-sec.  4,  was 
also  set  forth,  wiiich  provides — "  When  at  least 
one-fourth  part  of  a  capital  sum  borrowed  for 
improvements  on  an  entailed  estate  upon  the 
security  of  a  terminable  rent-charge,  in  manner 
provided  by  the  Entail  Acts,  sh^  have  been 
defrayed  by  the  heir  in  possession,  it  shall  be 
lawful  for  such  heir,  without  the  consent  of  the 
nearest  heir  being  required,  and  whether  the 
cost  of  such  improvements  shall  have  been 
ehaiged  prior  or  subsequent  to  the  passing  of 
the  Entail  Amendment  Act  1876,  to  avail  hiniHelf 
of  the  provisions  of  the  said  Aot  for  the  substi- 
tution of  a  bond  or  dispositiou  in  security  over 
the  estate  for  the  remainder  of  such  capital 
sum.' 

The  prayer  of  the  petition  omved,  inter  alia, 
that  "  such  sum  as  your  Lordships  may  find  to  be 
tlie  aotnal  or  estimated  cost  of  this  application 
and  the  prooeedings  therein,  and  of  obtaining  the 
loan,  and  granting  security  therefor,"  should  be 
included  in  the  sum  for  wmch  the  proposed  bond 
and  disposition  in  security  was  to  be  granted. 

The  Lord  Ordinary  (Xbatmxb)  remitted  to  Mr 
H.  B.  Dewar,  S.S.O.,  to  examine  the  procedure 
and  to  report. 

Mr  Dewar  in  his  reiwrt  submitted  to  the  Lord 
Ordinary  the  question,  inUr  alia,  whether  the 
above-mentioned  expenses  could  be  properly 
ohsrged  on  tiie  fee  of  the  estate. 


The  question  depended  on  the  terms  of  the 
Entail  Act  of  1875,  already  cited,  the  7th  section 
of  which  provides,  inter  alia,  that  "from  and 
after  the  passing  of  this  Act  it  shall  be  lawful 
for  the  Court,  on  the  application  of  the  heir  of 
entail  in  possession  of  an  entailed  estate  in  Scot- 
land, holden  by  virtue"  of  an  "old"  entail  [the 
benefit  is  extended  to  "  new"  entails  also  by  the 
Aot  41  and  42  Viot.  c.  28,  sec.  8],  "to  grant 
authority  to  such  heir  of  entail  to  borrow  money 
to  defray  the  cost  of  improvements  on  such  estate, 
whether  the  same  have  been  already  executed  by 
him  or  are  in  the  course  of  execution,  or  are 
merely  contemplated  at  the  date  of  the  applica- 
tion, and  whether  the  same,  if  executed  prior  to 
the  date  of  the  application,  were  executed  before 
or  after  the  passing  of  Uus  Aot,  and  to  grant 
security  therefor  to  the  lender  in  the  manner 
hereinafter  provided,  such  heir  of  entail  having 
paid  the  cost  of  such  improvements  as  may  have 
been  executed  prior  to  the  date  of  the  application, 
or  being  liable  for  the  same  so  far  as  unpaid : 

Provided  as  follows : (6)  In  every  case 

the  Court  shall,  in  fixing  the  amount  to  be  bor- 
rowed under  their  authority,  add  to  the  actual  or 
estimated  amount  of  the  cost  of  the  improvements 
the  actual  or  estimated  amount  of  the  cost  of  the 
application  and  the  proceedings  therein,  and  of 
obtaining  the  loan  or  granting  security  there- 
for." .... 

The  Lord  Ordinary  pronounced  the  following 
interloontor :  —  "Finds  that  the  procedure  has 
been  regular  and  proper,  and  in  conformity  with 
the  provisions  of  the  statutes  and  relative  Acts  of 
Sederunt :  Interpones  authority,  sanctions  the 
agreement  for  Uie  substitution  of  a  bond  and 
disposition  in  security,  or  bonds  and  dispositions 
in  security,  for  the  amount  due  under  the  lent- 
ohargs  mentioned  in  the  petition  as  at  11th  No- 
vember 1886,  being  £1093,  19s.  2d. :  Authorises 
and  empowers  the  petitioner  to  execute  in  favour 
of  any  person  or  persons  who  may  advance  the 
said  sum  of  £1093,  198.  2d.  a  bond  and  disposi- 
tion in  security  in  ordinary  form  over  the  fee  of 
the  entailed  estates  of  Orantully,  Murthly,  Strath- 
braan,  and  others  other  than  the  mansion-house, 
ofiioes,  and  policies  thereof,  or  over  such  portions 
thereof  as  are  contained  in  the  said  rent-charge 
for  the  said  etimvlo  sum  of  £1093,  198.  2d. ,  with 
interest  thereon  at  the  rate  of  £6  per  centum  per 
annum  from  the  date  of  the  said  bond  and  dis- 
position in  security,  or  bonds  and  dispositions  in 
security,  binding  the  petitioner,  and  his  heirs  of 
entail  in  their  carder  successively,  to  repay  the 
principal  sum  therein,  with  interest  and  penalties 
as  aforesaid,  and  containing  a  power  of  sale  in 
ordinary  form,  and  all  clauses  usual  in  bonds  and 
dispositions  in  security  over  estates  in  Scotland 
held  in  fee-simple,  but  always  subject  to  the  like 
conditions  and  provisions  as  to  keeping  down 
interest  as  are  made  and  provided  by  the  Aot  11 
and  12  Viot.  cap.  36,  and  any  Acts  amending  the 
same  in  regard  to  bonds  and  dispositions  in  secu- 
rity in  respect  of  provisions  to  younger  children: 
Quoad  ultra  refuses  the  prayer  of  the  petition, 
and  decerns  :  Bemits  to  Mr  Dewar  to  see  such  a 
bond  and  disposition  in  security  prepared  and 
executed,  and  to  report. 

"  Opinion.— I  have  refused  the  prayer  of  the 
petition  in  so  far  as  it  craves  authority  to  burden 
the  entailed  estates  with  the  expenses  of  this  ap- 
plication and  the  proceedings  therein,  and  also 
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with  the  Axpensea  attending  the  Bobetitntion  of  a 
band  and  disposition  in  aeonrity  for  the  existing 
rent-eharge.  The  petitioner  bases  this  part  of 
the  prayer  of  the  petition  on  section  7  (snb-seo- 
tion  6)  of  the  Entail  Amendment  Act  of  1876. 
I  am  of  opinion  that  that  section  of  the  Act  does 
not  apply  to  the  case  before  me.  It  will  be  ob- 
served that  by  section  7  of  the  Act  of  187S  the 
Oonrt  is  empowered  to  aathorise  an  heir  of  entail 
to  borrow  money  to  defray  the  cost  of  improre- 
ments,  bat  this  is  limited  to  the  cost  of  improve- 
mente  made  by  the  heir  who  seeks  power  to 
borrow.  The  words  of  the  section  are,  '  that  it 
shall  be  lawful  for  the  Court,  on  the  application 
of  the  heir  of  entail  in  possession,  ...  to  grant 
anthority  to  snoh  heir  of  entail  to  borrow  money 
to  defray  the  cost  of  improrements  on  snoh  estate, 
whether  the  same  hare  been  already  ezeonted  by 
him,  or  are  in  the  coarse  of  exeoution,  or  are 
merely  contemplated  at  the  date  of  the  applica- 
tion. '  The  improTements  in  question  in  respect 
of  which  the  rent -charge  was  created  (now  sought 
to  be  replaced  by  a  bond  and  disposition  in  secu- 
rity) were  not  execated  by  the  petitioner,  but 
by  a  previooB  heir  of  entail,  and  therefore  it  ap- 
pears to  me  that  the  section  quoted  does  not 
apply  to  the  present  case.  Sab-section  6  is  a 
pro'^ion  qualifying  the  leading  olaose,  and  will 
not  come  into  effect  if  the  leading  daase  is  not 
applicable.  Even  if  clause  7  of  the  Act  did 
apply  I  have  great  doubt  whether  sub-section  6 
would  avail  the  petitioner.  It  refers  to  the  ex- 
pense attending  the  borrowing  of  money.  I  am 
not  aslted  to  authorise  the  petitioner  to  borrow 
money  in  the  strict  sense  to  defray  the  expense 
of  improvements  made,  making,  or  to  be  made 
by  him.  If  I  were,  I  should  have  to  inquire  into 
the  character  of  the  alleged  improvements  in 
order  to  see  whether  they  were  such  that  their 
cost  could  be  charged  on  the  entailed  estates.  I 
should  also  require  to  bo  satisfied  of  the  amount 
of  such  cost  But  none  of  these  things  are  before 
me.  There  ia  an  existing  rent-charge  for  the  cost 
of  improvements  executed  before  1870,  and  1  am 
asked  to  authorise  the  substitution  therefor  of 
another  form  of  security  without  any  inquiry 
into  the  ciroamstanoes  under  wtiioh  the  rent- 
charge  was  created.  The  petitioner  says  that  he 
is  in  effect  asking  power  to  borrow  money  to  pay 
off  the  rent-cha^.  If  he  is  (although  that  is 
not  the  form  of  Uie  petition),  that  is  not  asking 
power  to  borrow  money  to  pay  for  the  cost  uf 
improvements  made  by  him. 

"  I  admit  that  my  construction  of  the  statute 
is  a  strict  one,  but  if  sound  it  must  be  applied. 
The  next  heir  of  entail  (through  the  reporter)  baa 
asked  that  this  shall  be  done." 

The  petitioner  reclaimed,  and  argued  —  ^le 
sections  which  gave  anthority  to  substitute  a  more 
advantageous  form  of  security  for  an  existing  rent- 
charge  were  silent  as  to  expenses.  The  Oourt  must 
therefore  look  to  section  7  of  the  Act  of  1 876,  sub- 
sec  6.  This  application  was  in  substance,  though 
not  in  form,  one  for  the  purpose  of  borrowing 
money  (for  the  petitioner  was  to  borrow  from 
his  new  creditor  under  the  bond)  "to  defray 
tiie  cost  of  improvements  on  the  estate  "  (for  the 
rent  charge  in  question  was  created  in  respect  of 
money  which  was  advanced  by  the  commissioners 
for  the  express  purpose  of  executing  improve- 
ments, and  was  so  expended).  The  section  was 
therefore   directly   applicable.      The   improve- 


ments need  not  hare  been  exeonted  by  the  peti- 
tioner himself,  nor,  as  here,  the  rent  -  charge 
created  by  bim.  The  Lord  Ordinary's  view  of 
theae  words  was  too  strict — MaxweU,  July  17, 
1877,4U.  1113.  The  estate  in  thiscase  had  not  had 
to  bear  a  previous  set  of  expenses,  for  the  debt  was 
originally  oreated  in  1870,  1.0.,  prior  to  the  Act 
of  1876.  It  was  equitable  that  it  should  now 
bear  the  cost  of  this  procedure.  Section  12,  sub- 
sec.  6,  of  the  Act  of  1876  was  also  referred  to, 
but  WM  not  strongly  relied  on,  looking  to  the  de- 
cision in  Madaine  r.  SaiiJIien,  July  12,  1878,  5 
K.  106S. 
At  advising — 

LosD  I'BESiDxirr — I  think  the  Lord  Ordinary's 
decision  in  this  case  is  a  sound  one,  and  that  we 
should  adhere  to  it.  This  application  is  made 
under  the  9th  section  of  the  Entail  Amendment 
Act  of  1875,  and  its  object  is  to  obtain  authority 
to  establish  one  form  of  security  for  another 
as  regards  a  debt  affecting  an  entailed  estate  of 
which  the  petitioner  is  presently  in  possession  as 
heir  of  entaiL 

But  the  petitioner  aska  also  that  the  actual  at 
estimated  cost  of  the  application,  and  the  pro- 
ceedings therein,  and  of  obtaining  the  loan  and 
granting  the  security  therefor,  should  be  made  a 
burden  on  the  fee  of  the  entailed  estate.  Now, 
it  is  clear  that  this  cannot  be  done,  unless  there 
is  a  statutory  provision  for  such  a  proceeding, 
and  accordingly  the  petitioner  refers  to  section  7 
of  the  Act  of  1876  as  containing  the  necessary 
power  to  enable  him  to  do  what  he  now  asks 
should  be  done.  I  do  not  so  read  that  section. 
I  think  it  provides  for  the  case  of  improvements, 
which  have  been  executed  by  the  heir  of  entail 
in  possession,  and  it  empowers  such  an  heir  to 
ohajrge  the  cost  of  these  improvements  against 
the  entailed  estate.  This  section  I  think  Nearly 
applies  to  improvements  made  by  the  heir  in 
possession,  and  charged  for  the  first  time  on  the 
entailed  estate.  In  the  case  before  us  the  debt 
was  originally  created  by  the  predecessor  of  the 
petitioner,  who  obtained  from  the  commissioners 
in  the  year  1870  an  advance  of  money  in  terms 
of  the  Improvement  of  Land  Act  1864. 

I  think  this  7th  section  of  the  Act  is  entirely 
different,  and  apart  from  the  9th  section,  under 
which  tUs  petition  has  been  mainly  presented. 
That  section  merely  authorises  the  substitution 
in  the  manner  therein  set  forth,'  of  a  bond  and 
disposition  in  security  for  a  bond  of  annual  rent 
or  rent-charge.  Looking  to  the  provisions  of 
the  two  sections,  I  do  not  see  how  it  is  possible 
for  anyone  taking  the  benefit  provided  by  the 
9th  section,  at  the  same  time  to  bring  huuself 
under  the  provisions  of  section  7.  I  am  there- 
fore for  adhering  to  the  interlocutor  of  the  Lord 
Ordinary. 

LoBO  MuBX  concurred. 

LoBD  Seaitd— I  am  of  the  same  opinion.  I 
think  the  7th  section  of  this  Act  in  dealing  with 
expenses  clearly  refers  to  the  first  imposition  of 
a  charge  on  the  estate  for  purposes  of  improve- 
ment, and  not  to  those  incurred  in  connection 
with  the  transference  of  an  existing  burden 
in  the  manner  contemplated  by  the  petitioner 
here. 

LoBD  Aduc— This  matter  ia  of  oonrae  eutiMly 
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statntory.  I  think  nothing  has  been  said  to 
show  us  how  the  expenses  incnrred  in  connection 
with  the  transfer  of  this  bnrden  can  in  any  way 
be  made  a  proper  charge  against  the  fee  of  the 
entailed  estate. 

The  Oonrt  adhered. 

Counsel  for  Petitioner— J.  P.  B.  Robertson — 
Dondas.     Agents — Dandas  &  Wilson,  C.S. 


Tuesday,  February  16. 

SECOND    DIVISION. 
HACBOBBIE  V.  THE  ACCIDENT  INSURANCE 

COMPANY. 
I nturanee— Accident  Inturanee—  Warranty. 

In  an  action  on  a  policy  of  assurance  against 
accidents,  which  provided  that  it  should  not 
"extend  to  any  injury  happening  while  the 
assured  was  under  theinflneuoeof  intoxicating 
liquor,"  tbe  Court  found  it  nnnecessary  to  de- 
cide whether  the  accident  was  caused  by  the  in- 
sured being  drunk,  it  being  sniScieut  breach 
of  the  warranty  that  he  was  the  worse  of 
drink  at  the  time  be  was  injured,  and  further 
found  that  in  point  of  fact  the  insured  was 
tbe  worse  of  drink  when  injured,  and  there- 
fore was  not  entitled  to  reoorer  any  sum 
nader  the  policy. 
This  was  an  action  to  lecoTer  a  sum  of  money 
under  a  policy  of  the  Accident  Insurance  Com- 
pany (Limited)  under    the    following   oiromn- 
stances : — The  company  by  the  policy  had  under- 
taken with  the  pursuer,  the  assured,  James  Mac- 
Bobbie,that  if  during  its  being  in  force  the  insured 
shonld  sustain  any  personal  injury  within  the 
intention  of  the  policy,  and  provisions  and  con- 
ditions thereof,  which  should  not  be  fatal,  then, 
on  proof  of  such  injury,  and  of  incapacity  thereby 
caused,  the   company  should   be  liable  to   pay 
compensation  for  total  disablement  at  the  rate  of 
£3,   12s.  per  week  while  the  incapacity  should 
last.     The  policy  contained  a  condition  that  it 
"should  not  extend  to  any  injury  .  .  .  happen- 
ing while  the  assured  is  under  Uie  influence  of 
intoxicating  liquors  or  drugs." 

On  the  12th  of  June  1885  MacBobbie  took  the 
11  p.  m.  train  from  Olasgow  to  Oambuslang,  where 
he  was  at  that  time  living.  He  got  out  at  Cam- 
bnslang.  He  averred  that  in  doing  so  he  severely 
injured  his  ancle  upon  the  platform  in  stepping 
down  from  the  railway  carriage,  owing  to  an  in- 
equality- in  the  platform,  that  his  injury  grew 
worse  as  he  end^voured  to  proceed  home,  and 
it  subsequently  proved  that  his  leg  had  been 
fractured. 

The  defence  at  first  stated  was  that  the  pur- 
suer had  failed  to  comply  with  the  proTisions  of 
the  policy.  But  on  adjustment  of  record  it  was 
averred  that  the  pnisner  mot  his  accident  when 
under  the  influence  of  intoxicating  liquor ;  that  he 
was  assisted  out  of  the  train  without  accident,  and 
subsequently  received  his  injury  in  some  way 
which  was  never  explained  to  the  directors,  as 
required  by  the  conditions  of  the  policy,  so  that 
he  was  not  entitled  to  relief  under  the  conditions 
of  the  policy. 


The  Lord  Ordinary  (Fraskb)  allowed  a  proof, 
of  which  the  import  was  as  follows : — The  pnr- 
suer  swore  that  although  he  had  had  some 
drink  that  12th  of  June,  after  business  hours, 
he  was  quite  sober  when  he  entered  the  train 
at  Glasgow,  that  he  got  down  from  the  train 
at  Oambuslang  without  assistance,  and  that  be 
hurt  his  foot  owing  to  some  inequality  in  the 
platform,  that  he  thought  at  the  time  that  he  had 
sprained  his  ancle,  but  as  he  endeavoured  to  walk 
home  he  became  worse,  and  eventually  fainted, 
and  was  conveyed  home  by  two  policemen  who 
found  him.  A  railway  porter  at  Oambuslang  de- 
poned that  he  saw  the  pursuer,  whom  he  luiew, 
that  night,  and  that  (although  he  did  not  take 
any  particular  notice  of  him)  he  did  not  think 
he  was  intoxicated.  Two  policemen  who  found 
pursuer  also  swore  that  when  they  found  him  at 
three  o'clock  a.m.  he  was  sober,  altbongh  with 
the  smell  of  drink  on  him. 

For  the  defence  the  guard  of  the  train  from 
Olasgow  to  Oambuslang  swore  that  he  put  another 
passenger  into  the  same  carriage  with  pursuer, 
that  pursuer  was  then  lying  on  the  floor  of  the 
carriage,  and  that  he  locked  the  door,  as  he  did 
not  think  pursuer  was  fit  to  take  care  of  himself  ; 
that  on  the  arrival  of  the  train  at  Oambuslang  the 
pursuer  was  assisted  from  the  carriage  by  the 
guard  and  the  booking-clerk  ;  that  he  (witness) 
was  not  prepared  to  say  that  the  pursuer  would 
have  been  able  to  get  down  without  assistance  ; 
and  that  he  was  of  opinion  that  the  pursuer  was 
under  the  influence  of  liquor.  This  was  corrobo- 
rated by  the  booking-olerk  at  Oambuslang,  who 
deponed  that  he  and  the  guard  had  helped  pur- 
suer to  alight,  that  he  needed  assistance,  and  was 
not  sober. 

The  Lord  Ordinary  decerned  against  the  de- 
fenders in  terms  of  the  conclusions  of  the  summons. 

"  Opinion.  — The  only  defence  insisted  in  against 
the  claim  of  the  pursuer  is  that  he  was '  under  the 
influence  of  intoxicating  liquor'  when  he  sustained 
the  injury  for  which  he  now  asks  compensation 
under  the  policy  of  insurance.  These  words  are 
very  loose.  Literally  interpreted  they  would  be 
held  to  justify  this  Insurance  Company  in  not  pay- 
ing under  their  policy  if  the  assured  had  had  a 
glass  of  wine.  But  this  cannot  be  the  meaning 
of  a  contract  of  this  nature,  and  tbe  defenders 
did  not  conduct  their  case  on  that  footing.  They 
endeavoured  to  show  that  the  assured  here  was 
in  such  a  state  of  intoxication  as  to  be  incapable 
of  taking  care  of  himself,  and  to  be  very  liable 
to  suffer  a  fracture  of  the  leg.  Now,  if  one  wit- 
ness, David  M'Walter,  a  railway  guard,  can  be 
believed,  there  can  be  no  doubt  that  the  pursuer 
was  in  such  a  state  of  intoxication  as  the  defen- 
ders have  attempted  to  establish,  for  his  evidence 
goes  this  length,  that  he  saw  the  pursuer  lying 
upon  the  floor  of  a  railway  carriage  when  he,  the 
guard,  opened  the  dooi  of  the  looked  compart- 
ment to  let  in  another  passenger ;  and  he  further 
says  that  when  the  train  arrived  at  Oambuslang 
he  and  the  booking-clerk  helped  the  pursuer  out 
of  the  carriage  in  a  state  of  intoxication.  The 
clerk  does  not  quite  corroborate  this,  and  there  is 
no  further  corroboration  of  M'Walter.  The  per- 
son who  entered  the  compartment  of  the  railway 
carriage  in  which  the  pursuer  was  at  the  Oentr^ 
Station  in  Glasgow  has  not  been  produced,  perhaps 
because  his  name  was  unknown.  His  evidence 
would  have  been  oonolusiTe  upon  the  subject. 
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"No7,  as  against  this  evidence  there  is  the 
parsner's  own  statement,  which  was  given  with 
perfect  frankness,  and  he  made  admissions  as  to 
having  had  whisky  during  the  day  of  the  12th  of 
June,  which  he  need  not  have  made  if  he  intended 
to  tell  an  nntmth,  for  there  was  no  one  to  con- 
tradict him.  He  admitted  having  'had  about 
three  glasses  of  whisky  in  the  conrse  of  the  whole 
day  and  that  evening,'  but  he  said  that  this  did 
not  make  him  intoxicated,  or  in  any  way  incapable 
of  taking  care  of  himself.  James  Campbell,  a 
tobacco  manufacturer  in  Glasgow,  the  last  person 
whom  he  saw  before  he  went  on  his  journey  to 
Oambuslang,  parted  with  him  at  twenty  minntes 
to  eleven  o'clock  at  the  railway  station  (the  train 
starting  at  eleven),  and  he  swore  that  the  pursuer 
then  was  sober.  Edward  Grant,  the  porter  at  the 
Central  Station,  and  James  Wallace,  the  porter 
at  the  Cambuslang  Station,  saw  the  pursuer,  the 
one  when  he  entered  the  train,  and  the  other 
when  he  left  it,  and  their  opinion  was  that  he 
was  not  intoxicated.  Lastly,  when  he  is  foand 
sitting  on  the  Oambuslang  Boad  at  three  o'clock 
in  the  morning,  with  a  broken  leg,  and  unable  to 
walk  home  to  his  own  house,  which  was  only 
150  yards  distant,  the  two  constables,  Kelman 
and  Gunning,  found  him  to  be  sober,  although 
they  state  that  they  did  smell  spirits  on  him.  He 
himself  admitted  that  before  parting  with  James 
Campbell,  the  tobacco  manufacturer  in  Glasgow, 
he  bad  had  half  a  glass  of  whisky  with  him. 

"I  am  unable  to  reconcile  this  evidence  by 
supposing  that  M 'Walter  was  under  an  error  as 
to  the  identity  of  the  man  whom  he  saw  in  the 
railway  carriage  at  the  Central  Station  with  the 
man  whom  he  helped  out  of  it  at  Cambuslang 
Station,  because  he  swears  positively  that  it  was 
the  same  man,  and  he  says  he  was  the  pursuer, 
whom,  however,  he  admits  he  only  slightly  knew. 
I  further  cannot  take  upon  me  the  responsibility 
of  saying  that  M 'Walter  did  not  think  that  he 
was  telling  the  truth.  And  a  Judge  therefore  who 
has  in  these  circumstances  to  cast  the  balance  of 
irreconcileable  evidence  must  decide  against  the 
person  on  whom  is  the  onu»  probandi.  It  was 
incumbent  on  the  defenders  here  to  prove  as 
clearly  and  without  doubt  that  the  pursuer  was 
under  the  influence  of  intoxicating  liquor  at  the 
time  he  met  with  the  accident  as  it  was  upon  him 
to  prove  that  his  leg  was  fractured.  The  de- 
fenders have  not  succeeded  in  doing  so  to  my 
satisfaction,  and  I  must  therefore  give  judgment 
in  favonr  of  the  pursuer." 

The  defenders  reclaimed,  and  argued — The 
pursuer  was  shown  to  have  been  under  the  influ- 
ence of  liquor  when  he  received  his  injury,  and 
that  was  enough  to  void  his  policy.  It  was  not 
necessary  for  the  defenders  to  show  that  the 
pnrsner  received  his  injury  directly  from  the 
influence  of  drink  if  be  was  under  the  influence 
of  liquor  when  he  received  it. 

Authorities — Afair  v.  Raiheayi  Pasien^eri  In- 
Burance  Company,  37  Law  Times,  365. 

Argued  for  the  pursuer — The  pursuer's  acci- 
dent was  not  attributable  to  his  being  under  the 
inflnenee  of  liquor,  but  was  owing  to  other  cir- 
cumstances. The  claim  on  the  Insurance  Com- 
pany had  been  made  In  the  proper  time,  and  be 
was  entitled  to  the  benefits  under  the  policy.  The 
evidence  for  the  defence  did  not  show  that  the 
pursuer  was  drunk  at  the  time  he  received  his 
accident.     The  guard's  evidence  was  not  given 


till  fourteen  months  after  the  accident,  and  it 
was  quite  likely  that  he  had  made  some  mistake 
as  to  the  person  whom  he  had  assisted  from  the 
train. 

At  advising — 

LoBD  JusnoB-CuESK — I  cannot  say  that  the 
course  pursued  by  the  Insurance  Company  in  this 
case  is  to  my  mind  satisfactory,  for  the  corre- 
spondence between  the  company  and  the  pursuer 
rests  at  first  on  the  contention  that  the  pursuer 
had  not  complied  with  all  the  conditions  of  the 
policy.  No  doubt  afterwards  the  plea  of  intoxi- 
cation was  taken  up  as  a  defence.  But  that 
defence  was  not  stated  at  first,  and  the  question 
is,  whether  it  was  not  stated  too  late  to  be  a  de- 
fence to  this  action  ?  I  do  not  think  it  was.  I 
think  that  the  company  was  entitled  to  state  the 
defence,  and  to  prove  it.  The  charge  of  drunk- 
enness, however,  was  made  six  months  after  the 
date  of  the  accident,  and  the  evidence  given  for 
the  company  is  open  to  all  the  remarks  that 
evidence  which  is  brought  forward  a  long  time 
after  the  date  of  the  alleged  occurrence  is  neces- 
sarily open  to. 

But  making  all  allowances  for  that  fact,  I  can- 
not resist  the  conclusion  that  at  the  time  the 
accident  happened  the  pursuer  was  under  the 
influence  of  drink,  and  not  only  so,  but  that  the 
liquor  was  the  reason  and  the  cause  of  it — that  is, 
that  the  liquor  he  bad  taken  was  in  itself  enough 
to  have  made  it  quite  likely  that  the  conduct  of 
the  pursuer  himself  should  have  brought  aboot 
the  accident.  I  think  that  that  is  proved.  If 
the  guard  M'Walter  is  to  be  believed,  he  had  to 
lock  the  door  of  the  carriage  in  which  the  pursuer 
was  because  he  thought  that  the  pursuer  was 
not  in  a  fit  state  to  take  care  of  himself — not  only 
so,  but  even  after  he  had  been  assisted  from  the 
carriage,  those  who  saw  him  walking  along  the 
platform  looked  after  him  as  a  man  under  the 
influence  of  liquor.  If  the  evidence  for  the 
defence  is  well  founded,  I  cannot  resist  the  con- 
clusion that  the  pursuer  was  under  the  influence 
of  drink  when  he  met  with  his  accident.  If 
what  M'Walter,  the  guard,  says  is  true — that  he 
was  lying  down  on  the  floor  of  the  railway  car- 
riage— the  fact  speaks  for  itself.  When  the 
accident  itself  happened  we  really  do  not  know. 
From  the  time  when  the  pursuer  left  the  top  of 
the  staircase,  till  he  was  found  at  three  o'clock 
in  the  morning,  we  have  no  information  as  to 
him.  I  am  therefore  of  opinion  that  we  should 
recal  the  judgment  of  the  Lord  Ordinary  and  as- 
soilzie the  defenders. 

LobdYounoi — ^I  agree  with  your  Lordship.  The 
Lord  Ordinary  observes  that  the  words  "under 
the  influence  of  liquor  "  are  loose  words,  but  I  do 
not  knowwhatwords  can  be  used  that  ore  not  loose. 
It  is  a  common  enough  expression.  It  means  that 
a  man's  conduct  is  banefnlly  influenced  by  the 
liquor  he  has  drunk.  The  expression  "  worse  of 
drink"  is  also  loose,  but  I  cannot  find  a  firm 
expression.  I  agree  with  your  Lordship  that  the 
pursuer  was  under  the  influence  of  drink  at  the 
time  the  accident  happened,  and  although  it  is 
not  necessary  to  decide  this,  I  think  the  accident 
might  be  directly  attributed  to  the  influence  of 
the  liquor.  But  I  do  not  say  that  it  was  so,  as  I 
do  not  think  it  necessary  that  the  defence  need 
be  put  upon  that  ground.  If  I  were  to  give 
expression  to  my  opinion  on  the  question  whether 
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it  waa  neeessury  for  the  Ingnranoe  Company 
to  prove  that  the  accident  was  directly  attribut- 
able to  the  influence  of  the  liqnor,  I  wonld  be  of 
opinion  that  it  would  not  be  necessary,  and  I 
understand  that  your  Lordship  ia  of  the  same 
opinion,  but  I  give  no  decision  on  that  point. 
Now,  was  this  pursuer  under  the  influence  of 
drink?  It  seems  that  this  accident  is  a  very 
common  Mnd  of  accident  to  persons  who  are 
drunk.  The  guard  and  the  booking-clerk  have 
giren  evidence,  which  I  do  not  doubt  at  all, 
that  they  helped  him  out  of  the  railway 
carriage,  or  "oxtered"  him  out,  and  that  no 
accident  happened  then.  I  think  the  accident 
happened  afterwards.  He  was  too  drank  to 
know  how  it  happened,  and  nobody  else  saw  bow 
it  took  place,  but  it  must  have  taken  place  when 
he  was  under  the  influence  of  drink,  and  that  is 
a  good  defence  on  the  policy. 

The  conduct  of  the  Insuranoe  Company  is  not 
quite  satisfaetoiy,  but  the  defence  which  they 
now  pnt  up  is  not  excluded  as  coming  too  late, 
and  we  cannot  hold  that  it  has  come  too  late  for 
inqniiy  to  be  made  into  it.  Even  if  it  bad  been 
pat  in  as  the  original  defence,  the  inquiry  wonld 
have  been  held  at  the  time  it  was  actually  held. 
That  reduces  us  to  the  consideration  of  the  facts 
of  the  case,  and  I  have  expressed  my  agreement 
with  yoar  Lordship  upon  these  facts.  I  think 
we  must  assoilzie  the  defenders 

LoBD  CBAiaEiLir— I  am  of  the  same  opinion.  I 
have  oome  to  be  of  this  opinion  with  some  hesita- 
tion, because  the  Lord  Ordinary,  who  took  the 
evidence  and  saw  the  witnesses,  has  oome_  to  a 
different  condosion,  and  if  the  Lord  Ordinary 
had  given  any  reason  why  the  evidence  of  thu 
guard  and  the  booking-clerk  should  not  be  be- 
lieved, I  would  not  have  differed  from  the  conclu- 
sion that  he  has  come  to,  but  he  has  not  given 
any  such  reason.  It  is  not  a  matter  of  opinion, 
because  both  the  guard  and  the  booking-clerk 
speak  as  to  the  reaUty  of  the  condition  in  which 
the  pursuer  was  at  that  time.  The  guard  says 
that  the  pursuer  was  lying  on  the  floor  of  the 
railway  carriage  when  he  put  the  other  passenger 
into  the  carriage,  and  he  says  that  it  was  from  what 
hesaw  at  that  time  that  helockedthe  door.  Healso 
BayB  that  when  the  train  arrived  at  Cumbuslang 
he  called  out  to  the  booking-clerk  to  come  and 
help  him,  and  that  he  could  not  have  got  the  pur- 
suer out  of  the  carriage  without  help.  It  was  the 
firm  persuasion  of  the  guard  that  the  pursuer  was 
in  liquor.  The  way  tluit  they  help  hka  from  the 
train  and  hold  him  until  the  train  had  gone  away 
is  a  further  proof,  and  even  after  he  had  left  the 
train  Henderson  still  watches  him.  It  is  not 
possible  to  come  to  any  other  conclusion  than 
that  the  pursuer  was  drunk.  It  is  peculiar  that 
the  pursuer  had  no  recollection  that  he  was  assisted 
ont  of  the  train  by  the  guard  and  the  clerk.  It 
was  an  unusual  thing  in  itself  that  such  help  as 
ia  here  spoken  of  should  have  been  given  to  a 
sober  man.  The  pursuer  was  under  the  impres- 
sion that  in  getting  out  of  the  train  he  was  un- 
assisted. I  cannot  concur  with  the  interlocutor 
of  the  Lord  Ordinary,  and  must  adopt  the  view 
which  your  Lordships  have  talran. 


IiobdBc 


I  Ci^ABK  was  absent. 


The  Coart  assoilzied  the  defenders. 


Counsel  for  Pursuer — Oathrie  Smith— A.  S.  D. 
Thomson.    Agent— M.  J.  Brown,  S.S.O. 

Counsel  for  Defenders — ^M'Keohnie — Shennan. 
Agents— Gill  *  Pringle,  W.S. 


Tuesday,  February  16. 


ELECTION  PETITION  COURT. 

(Before  Lord  Kntherfurd  Clark  and  liord  Lee.) 

ANSTBUTHKR  V.  WILLIAMSON — 

ST  ANDREWS  BURGHS  ELECTION  CASE. 

EUetion  Law—DitquaUfication  of  Voter — Pauper- 
itm—Battot  Act  1872  (35  aitd  S6  Viet  e.  33), 
see.  7. 

Where  a  man's  name  is  on  the  roll  of  voters 
entitled  to  vote  at  an  election,  as  finally  re- 
vised by  the  Sherifl!',  bis  vote  cannot  be  chal- 
lenged by  a  scrutiny  before  the  Election  Peti- 
tion Court  on  the  ground  that  he  was  prior  to 
the  Slat  July  previous  to  the  making  up  of 
the  roll,  in  receipt  of  parochial  relief.  Stone 
V.  JoUffe  {Petersfleld  case),  L.E.,  9  C.P.  784, 
fiUoieed. 

Election  Lau — "Illegal  Hiring"— '•  Oratuitoue 
Driving  to  the  PoW — Corrupt  Praetiees  at  Elee- 
tioni  Act  1883  (46  and  47  Viet.  e.  57),  tee.  14. 
A  person  on  the  electoral  roll  of  a  burgh 
was  in  the  habit  of  getting  a  gratuitous  drive 
homewards  every  day  from  the  driver  of  a 
pifblio  conveyance.     On  the  day  of  an  elec- 
tion he  was  driven  as  usual,  and  the  driver 
took  him  a  little  further  and  set  him  down 
at  the  polling-place.     Held  that  his  vote  was 
not  void  under  section  14  of  the  Corrupt 
Practices  at  Elections  Act  1888. 
Personation — Double  Voting. 

A  votarwas  qualified  in  two  different  burghs 
forming  part  of  a  constituency.  He  voted 
in  each  under  the  belief  that  he  was  entitled 
to  do  so.  The  Court,  holding  on  a  proof  that 
the  case  was  not  one  of  personation,  but 
of  mistake,  admitted  the  first  given  of  the 
votes,  and  struck  off  the  other. 
Election  Lau—BaOot  Act  1872,  see.  2—  Want  of 
Offleial  Mark  on  Back  of  Paper. 

In  a  scrutiny  following  on  an  election  it 
appeared  that  a  paper  had  been  counted 
wluoh  had  no  official  stamp  on  the  back. 

Que«<ibn— Whether  it  was  relevant  to  show 
that  the  absence  of  the  mark  was  accounted 
for  by  the  presiding-officer  having  accident- 
ally torn  out  of  the  poll-book  and  handed  to  a 
voter  two  papers  in  place  of  one  ? 
The  retuming-officer  for  the  St  Andrews  Burg^ 
having  declared  that  there  was  an  equality  of  votes 
at  the  election  which  took  place  on  7th  December 
1886  for  the  St  Andrews  Burghs,  the  candidates 
being S.  Williamson,  Esq.,  and  Sir  B.  Anstruther, 
the  latter  presented  a  petition  claiming  to  have  it 
found  that  Mr  Williamson  was  not  and  he  him- 
self was  duly  elected  member  for  the  oonati- 
tnency. 

In  the  proceedings  following  thereon  objections 
were  lodged  for  each  party  to  the  decisions  of  the 
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rst  Andram  KlMtioii  Cue, 
I  Feb.  16, 1888. 


retnrning-offloer  in  allowing  and  rejecting  votes, 
and  Mr  Williamson  also  objected,  on  gronnda  not 
relating  to  questions  as  to  marking  papers  which 
the  retnming-offioer  had  decided,  to  certain  votes 
which  had  been  given  and  connted  at  the  election. 

I.  He  objected  to  the  votes  of  two  persons  on 
the  roll,  and  who  had  voted  (D.  Walker  and  D. 
Kobertson),  "in  respect  that  they  are  paupers, 
and  have  been  in  receipt  of  parochial  relief  for 
several  years  past." 

Argued  for  Sir  B.  Anstrnther^The  roll  was 
conclusive  of  capacity  to  vote,  and  this  was 
binding  on  the  Election  Petition  Oourt  as 
well  as  on  the  retuming-offlcer.  The  point  was 
settled  in  England  in  Stovie  v.  Joliffe,  L.R. ,  9 
O.P.  734  {Peterifield  case).  Apart  from  that  de- 
cision the  point  was  clear.  The  Ballot  Act  1872 
(35  and  36  Vict.  o.  33)  enacted,  sec.  7,  that  every 
person  whose  name  is  on  the  register  of  voters 
for  the  time  being  in  force  "shall  be  entitled  to 
demand  and  receive  a  bnllot-paper  and  to  vote, 
provided  that  nothing  in  this  Act  shall  entitle  any 
person  to  vote  who  is  prohibited  from  voting  by 
any  statute,  or  by  the  common  law  of  Parlia- 
ment, or  relieve  such  person  from  any  penalties 
to  which  he  may  be  liable  for  voting."  Pauper- 
ism was  not  by  the  common  law  of  Parliament 
a  prohibition  from  voting.  It  was  a  statutory 
disqualification  if  it  occurred  at  a  certain  period 
before  the  Sheriff  proceeded  to  revise  the  roU. 
Pauperism  was  a  matter  of  disqualification,  not 
of  itatut,  like  the  objection  that  a  man  was  a 
Peer,  and  the  Registration  Court  dealt  finally 
with  all  questions  of  qualification — Reform  Act 
1868  (81  and  32  Vict.  o.  481),  sec.  3;  Bnrgb 
Registration  Act  1 856,  sec.  44. 

Argued  for  Mr  Williamson  (respondent) — 
SUme  V.  Joliffe  was  not  binding  in  Scotland. 
The  nearest  case  in  Scotland  was  Damdvm  v. 
Cannm,  Kovember  13,  1879,  7  R.  41,  which 
only  decided  that  where  a  man  obtained  parochial 
relief  after  the  last  day  of  July  in  the  particular 
year,  that  did  not  disentitle  him  to  have  his  name 
retained  on  the  roll.  Here  the  offer  was  to  prove 
that  before  the  last  day  of  Jnly  1885  the  voters 
had  really  been  in  receipt  of  parochial  relief,  and 
so  that  they  should  not  have  been  placed  on  the 
roll.  No  doubt  the  registration  was  conclusive  on 
the  retuming-officer,  but  not  in  the  Election  Peti- 
tion Court.  The  disqualification  of  a  pauper  was 
just  in  pari  etuu  with  that  of  a  Peer — Reform  Act 
1832,  sec.  II ;  Reform  Act  1868,  sees.  60  and  56. 

LoBD  BuTHEBFUiiD  C1.ABX  —  With  respcot  to 
this  objection,  we  are  of  opinion  that  we  must 
follow  the  decision  in  the  case  of  Stotoe  v.  Joliffe. 
That  decision  was  given  by  the  Court  of  Common 
Pleas  as  far  back  as  1874,  and  it  is  not  said  that 
it  has  been  in  any  way  questioned  since  that  time. 
It  would  certainly  be  extremely  unfortunate  if  we 
were  now  to  introduce  a  practice  at  this  end  of 
the  island  different  from  that  which  prevails  at 
the  other,  and  there  is  therefore  a  great  advan- 
tage in  obtaining  by  uniformity  of  decision  a  uni- 
formity of  practice.  Bat  for  myself  I  may  fur- 
ther say  that  I  have  considered  the  case  that  has 
been  cited  to  ns,  and  I  am  satisfied  on  the  argu- 
ment which  we  have  heard  that  the  reasons  of 
the  Oourt  are  perfectly  sufficient  for  the  judgment 
which  they  pronounced. 

liOBD  Lxa — That  is  entirely  my  opinion  also. 


The  Conrt  repelled  the  objectioi^. 

IL  Sir  Robert  Anstmther  maintained  that  the 
vote  of  Alexander  Ramsay,  a  voter  who  had  voted, 
was  void  in  respect  that  he  had  used  for  carrying 
himself  to  the  poll  a  public  coach  free  of  charge, 
and  was  therefore  guilty  of  illegal  hiring  under 
the  Corrupt  Practices  Prevention  Act  1854  to 
1883.  Section  14  of  the  Corrupt  Practices  Pre- 
vention Act  1883  was  the  section  founded  on. 
The  facts  were  that  the  voter,  a  railway  guard, 
was  in  the  habit  of  getting  a  gratuitous  drive  on 
an  omnibus  plying  between  the  station  at  St 
Andrews  at  which  he  was  employed  and  a  hotel 
in  the  town,  that  on  the  day  of  the  poll  he  had 
got  this  drive  as  usual,  and  that  the  driver  had 
offered,  as  be  was  going  that  way  himself,  to  take 
him  further  than  the  hotel  into  the  adjoining 
street,  which  he  did,  and  set  him  down  at  the 
door  of  the  polling-place. 

It  was  maintained  that  the  policy  of  the  Act 
was  that  anyone  using  a  hired  vehicle  to  go  to 
the  poll  must  use  it  at  his  own  charge,  and  that 
the  gratuitous  use  of  a  public  carriage  which  plied 
for  hire  was— though  not  morally  culpable— an 
illegal  hiring.  It  was  the  employing  for  the  pur- 
pose of  conveying  a  voter  to  the  polj  a  conveyance 
which  the  owner  was  prohibited  by  the  section 
14  to  let,  lend,  or  employ  for  that  purpose. 

The  Conrt,  without  calling  for  a  reply,  repelled 
the  objection  to  the  vote. 

IIL  Mr  Williamson  objected  to  the  two  votes 
given  by  James  Skinner,  a  voter  who  stood  on  the 
roll  for  the  burgh  of  Eilrenny,  and  on  the  roll 
for  the  burgh  of  Pittenweem  (both  of  which  were 
burghs  in  the  constituency),  on  the  ground  that 
Skinner,  though  knowing  and  having  been  warned 
that  he  could  not  vote  at  both  places,  had  voted 
at  both  Eilrenny  polling-place  and  Pittenweem. 
He  maintained  that  Skinner  had  thus  been  guilty 
of  personation  within  the  meaning  of  the  Ballot 
Act  of  1872,  sec.  24,  and  the  Corrupt  and  Illegal 
Practices  Act  1883,  part  8,  schedule  3. 

Skinner  was  examined,  and  admitted  that  he 
had  voted  twice,  but  explained  that  he  had  not 

known  he  could  not  vote  twice,  and  had  relied 

being  well-known  in  the  district — on  being  in- 
formed that  he  could  not  vote  at  both  places  in 
which  he  was  qualified  if  such  was  the  case. 

The  Court  were  of  opinion  on  the  evidence 
that  the  case  was  one  of  mistake,  and  not  of  per- 
sonation. It  was  admitted  by  counsel  for  Mr 
Williamson  that  personation  not  being  proved, 
the  first  vote  given  fell  to  be  connted,  and  the 
other  to  be  struck  off. 

lY.  Mr  Williamson  objected  to  a  ballot-paper 
(864)  which  had  been  connted  by  the  retnming- 
officer  as  a  vote  for  Sir  H.  Anstmther,  the  groond 
of  objection  being  that  it  had  not  on  its  back  the 
official  mark  in  terms  of  section  2  of  the  Ballot 
Act,  which  provides  that  the  ballot-paper  "shall 
at  the  time  of  voting  be  marked  on  both  sides 
with  an  official  mark,"  and  that  "any  ballot-paper 
which  has  not  on  its  back  the  official  mark"  shall 
be  void  and  not  counted. 

Maokiiitosh,  for  Sir  R.  Anstnther,  stated  that 
he  proposed  to  prove  that  the  presidiDg-officer  had 
accidentally  torn  off  two  ballot-papers  as  one,  and 
delivered  them  as  "  a  ballot-paper"  (sec.  2)  to  the 
voter,  who  bad  not  observed  the  error;  that  the 
one  paper  was  thus  stamped  on  the  face,  the  other 
on  the  back ;  that  the  error  had  been  diaoov«»d 


Digitized  by 


Google 


St  Andrews  Election  Case.l 
reb.  16, 1888^  J 


The  ScoUiak  Law  Reporter  —  Vol.  XXI 11. 


395 


yery  soon  after  the  Toter  left,  and  had  been  inti- 
inated  before  the  ooonting  to  the  retnming-offioer, 
vho  had  ooanted  the  vote. 

Thombok  for  Mr  Williamson  objected  to  the 
proposed  evidence  as  irrelevant.  The  direction 
of  the  Act  was  absolute,  and  must  be  obeyed,  no 
matter  how  innocent  a  mistake  had  occurred — 
Woodward  v.  SartonB,  9th  July  187S,  L.B.  la  O. 
P.  738. 

LoBD  Bx^HEBPUBD  OiiABE  intimated  that  the 
Judges  yrere  not  agreed  whether  the  evidence 
ongbt  to  be  admitted,  and  that  it  would  be  taken 
under  reservation. 

Proof  was  then  led,  which  bore  out  all  the  facts 
above  stated  by  Sir  B.  Anstmther. 

It  was  then  argued  for  Sir  K.  Anatruther — It 
must  be  "a  paper"  that  was  delivered  to  the 
voter.  The  unity  or  duality  was  a  question  of 
what  was  given  to  him,  not  of  the  papers  in  the 
poll  book,  and  it  had  been  proved  that  the  voter 
got  two  papers  sticking^  together  as  one  paper. 

The  Court  reserved  the  question,  and  it  was 
ultimately  found  unnecessary  to  decide  it. 

V.  The  vote  of  a  person  named  Jamieson  was 
also  objected  to  by  Sir  &.  Anstruther  on  the 
ground  that  he  had  been  guilty  of  a  corrupt  prac- 
tice in  the  sense  of  the  Corrupt  Fraotice  Preven- 
tions Act  1883,  and  his  vote  was  therefore  void. 
Evidence  was  led  to  show  that  he  had  threatened 
a  voter  whom  he  wished  to  go  out  to  vote,  but 
who  refused  on  the  score  of  sickness,  vrith  loss  of 
money  from  a  benefit  society  unless  he  obtained 
a  medical  certificate.  iTamieson  was  not  examined 
as  a  witness  by  either  party.  The  Act  provides 
(section  11}  that  upon  the  trial  of  an  election 
petition  respecting  an  electipn  for  a  county  or 
bargh  the  Election  Court  shall  report  in  writing 
the  names  of  all  persons,  if  any,  who  have  been 
proved  at  the  trial  to  have  been  guilty  of  any 
corrupt  or  illegal  practice,  and  that  (section  38) 
"  before  a  person,  not  being  a  party  to  an  election 
petition,  nor  a  candidate  on  behalf  of  whom  the 
seat  is  claimed  by  an  election  petition,  is  reported 
by  an  Election  Court  ...  to  have  been  guilty  at 
an  election  of  any  corrupt  or  illegal  practice,  the 
Ooort  .  .  .  shall  cause  notice  to  be  given  to  such 
person,  and  if  he  appears  in  pursoanoe  of  the 
notice  shall  give  him  an  opportunity  of  being 
beard  by  himself  and  of  calling  evidence  in  his 
defence  to  show  why  he  should  not  be  so  re- 
ported." The  Court  appointed  intimation  to  be 
g;iven  to  Jamieson  that  he  had  been  charged  with 
a  corrupt  practice,  and  appointed  him  to  appear 
and  give  evidence  if  so  advised. 

In  consequence  of  the  decisions  of  the  Court  on 
otber  disputed  votes  it  became  unnecessary  to  the 
result  of  the  inquiry  that  the  question  whether 
Jamieson's  vote  should  be  struck  off  should  be 
determined,  it  having  appeared  that  in  any  view 
a  majority  bad  voted  for  Sir  B.  Anstruther. 

Xjobd  UirrHXBrcBD  Ci.abk — The  result  of  this 
inquiry  has  been  that  we  find  that  a  majority  of 
the  electors  voting  voted  for  Sir  B.  Anstru^er, 
the  petitioner,  and  it  is  our  duty  to  declare  that 
after  hearing  and  considering  the  case,  and  the 
objections  for  the  parties,  we  find  that  Sir  B. 
Anstmther  has  been  duly  elected  for  the  St 
Andrews  Burghs,  and  it  is  further  our  duty  to 
report  that  finding  to  the  Speaker  of  the  House  of 
C)ommons.     But  we  have  felt  some  difficulty  as  to 


an  incident  which  has  occurred  in  the  oonrae  of 
the  inquiry — the  matter  of  the  alleged  intimida- 
tion by  Jamieson.  The  course  the  case  has  taken 
does  not  make  it  incumbent  on  us  to  consider 
the  effect  to  the  parties  of  the  evidence  on  that 
matter,  for  it  is  not  necessary  for  the  petitioner's 
case — he  having  a  majority  otherwise — that  it  be 
struck  off.  But  it  is  impossible  to  disguise  that 
a  charge  of  corrupt  practices  within  the  Corrupt 
Practices  Act  has  been  preferred.  We  could  not 
have  disposed  of  that  without  giving  Mr  Jamie- 
sou  notice  thereof,  and  in  the  expectation  that  it 
would  be  necessary  to  decide  on  the  validity  of  his 
vote  we  appointed  notice  to  be  given  him  that  he 
might  appear  and  be  heard  in  his  defence.  That 
course  was  necessary  to  enable  us  to  decide  on 
the  charge.  Now,  we  find  it  is  not  necessary  to 
decide  on  the  question  one  way  or  the  other,  and 
I  have  no  opinion  on  it,  and  can  have  none  with- 
out having  heard  the  person  accused.  It  is 
therefore  imponsible  for  us  to  report  that  any- 
thing has  been  proved  against  Jamieson,  and  we 
are  not  called  on  to  consider  the  case  against  him. 
It  is  a  slender  case  at  best,  and  I  think  it  unneces- 
sary to  delay  our  judgment  in  order  to  settle  a 
question  which  is  not  of  importance  in  this  case, 
I  think,  either  to  the  parties  or  to  the  public. 

I  propose  that  we  give  the  ordinary  certificate 
that  the  petitioner  has  been  duly  elected. 

Loan  LxE— I  have  had — and  still  have — diffi- 
culty as  to  the  case  against  Jamieson,  but  I  am 
not  sorry  that  your  lordship  has  seen  your  way 
to  arrive  at  the  conclusion  now  stated.  My  diffi- 
culty was  whether  we  are  not  bound  to  form  and 
report  our  opinion  on  the  matter.  No  doubt  it  is 
not  necessary  for  this  case  to  do  so,  but  my  diffi- 
culty has  been  whether  the  statute  did  not  require 
us  to  do  so.  Bat  your  Lordship  thinks  not,  and 
I  will  only  say  that  I  do  not  dissent. 

The  Court  reported  that  the  petitioner  Sir  B. 
Anstruther  had  been  duly  elected. 

Expenses  were  not  moved  for. 

Counsel  for  Sir  B.  Anstruther — Mackintosh — 
Anstruther.     Agents — J.  C.  it,  A.  Steuart,  W.  S. 

Counsel  for  Williamson— Comrie  Thomson — 
Jameson.    Agents — J.  &  3.  Oalletly,  S.8.C. 

Counsel  for  Lord  Advocate — Mackay. 


Wednesday,  February  17. 
FIRST    DIVISION. 

GUNN  AND  OTHERS  (OWNERS  AND  CHEW 
OF  "SEA  king")  V.  HUNTER  AND 
OTHERS  (owners  OF  "  LORA  "). 

Proeeu—JSxp«nie»—Bxtrttjudieial  Ojfer  SepeaUd 
on  Record. 

Before  an  action  (for  salvage)  was  raised 
the  defenders  had  without  prejudice  offered 
£60  to  settle  the  claim.  This  had  been 
refused,  and  the  action  brought.  The  de- 
fenders renewed  on  record  their  offer  of  £50, 
but  without  offering  expenses.  After  a  proof 
had  been  fixed  the  pursuers  pnt  in  a  minute 
accepting  the  offer  of  £60.     Held  (dm.  Lord 
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Shand,  att.  judgment  of  Lotd  Tnyner,  who 
fonnd  no  ezpensoB  dne)  that  the  pnnnetB,  by 
teason  of  their  refusal  to  accept  before  going 
into  Oonrt  the  sum  which  they  ultimately 
accepted  as  anfflcient,  were  responsible  for 
the  litigation,  and  were  therefore  liable  in 
expenses  to  the  defenders. 
This  was  an  action  arising  out  of  salrage  serrioes 
rendered  by  the  steam  trawler  "Sea  King"  to 
the  a  a    "Lora."     The  pursuers  were  William 
Qnnn,  the  owner,  and  others,  the  crew  who  were 
on  board  the  "Sea  King"  at  the  time  the  services 
were  rendered,  and  they  concluded  against  Wil- 
liam   Hunter    and    others,   the    owners  of  the 
"  Lora,"  for  £160. 

Before  the  action  was  raised  the  defenders  on 
let  December  1886  wrote  to  the  pursuers  offering 
£50  in  full  of  all  claims,  "  but  this  offer  is  not  to 
be  founded  on  if  rejected."  This  was  refused  on 
7th  December  by  the  pursuers,  who  intimated 
that  they  would  not  take  less  than  £90,  with 
£3,  3s.  of  expenses,  and  on  I2th  December  the 
summons  was  served. 

The  defenders  in  their  defences  offered  £50 
(under  reservation  of  their  whole  pleas)  in  settle- 
ment of  the  pursuers'  claims.  There  was  no 
offer  of  expenses. 

On  19th  January  1885  the  record  in  the  action 
was  dosed,  and  a  proof  fixed  for  17th  February. 
On  80th  January  the  pursuers  lodged  a  minute 
accepting  the  judicial  offer,  and  to  die  the  Lord 
Ordinary  (Tainna)  in  respect  of  this  minute 
discharged  the  order  for  proof  and  decerned 
against  the  defenders  for  £50.  He  fonnd  no 
expenses  due  to  or  by  either  party. 

The  defenders  reclaimed  on  the  question  of 
expenses,  and  were  heard  in  the  Single  Bills. 
They  argued  that  as  before  any  expense  had  been 
incurred  they  had  offered  just  what  the  pursuers 
ultimately  accepted,  and  as  they  had  repeated 
this  offer  on  record,  they  should  be  found  entitled 
to  expenses— 0»n«r» ^tt«  "  Vulean"  v.  Oumen 
of  the  "Berlin,"  Jvlj  6, 1882,  9  R.  1057;  OrOeMet/ 
V.  Campbell,  Feb.  1,  1884,  11  R.  475;  BMxnwgk 
V.  Botomicorth,  Dec.  5,  1861,  24  D.  109. 

The  pursuers  replied — The  Court  was  here 
asked  to  interfere  with  what  the  Lord  Ordinary 
had  done  in  the  exercise  of  his  discretion.  This 
would  not  be  done  without  showing  reason.  The 
Lord  Ordinary  considered  that  the  right  of  the 
pursuers  to  get  expenses  incurred  prior  to  the 
judicial  offer  would  be  balanced  by  the  defenders' 
right  to  get  expenses  subsequently,  and  tiierefore 
h^  found  no  expenses  due.  The  defender  here 
had  not  made  any  proper  tender — LitOey.  Burnt, 
Nov.  IG,  1881,  9  B.  tl8.  In  the  "FufeanToase 
(tupra)  the  point  had  not  been  argued. 
At  adTising— 

Loan  Pbmidiht — There  are  two  rules  applic- 
able to  questions  connected  with  tender  which 
I  think  are  quite  established — the  flrtt  being 
that  a  judicial  tender  is  of  no  avail  upon  the 
question  of  expenses  as  they  come  to  be  disposed 
of  after  the  cause  has  been  decided,  unless  the 
tender  was  accompanied  by  a  tender  of  expenses 
down  to  the  date  when  the  tender  was  made ;  the 
teeond  being,  that  an  extra-judicial  offer,  if  it  is 
not  repeated  when  the  case  comes  into  Court 
(if  not  below  the  sum  ultimately  recovered  by  the 
pursuers),  only  entities  the  defender  to  such  a 
finding  as  has  been  here  pronounced. 


But  the  present  case  does  not  fall  under  either 
of  these  rules,  for  there  are  these  peculiarities,' 
(first)  that  there  was  here  an  extra-judicial  offer 
of  £60,  which  was  rejected  by  the  pursuers,  and 
then  the  action  was  raised.  If  that  offer  had  not 
been  repeated  on  record,  then  that  extra-judicial 
offer  would  have  flown  off  altogethei^-that  is  to 
say,  there  would  no  longer  have  been  an  existing 
tender — and  the  defender  would  have  come  in 
pleading  on  the  merits  of  the  case  that  he  was 
entitled  to  absolvitor,  and  taking  up  the  position 
that  he  was  not  liable  to  pay  anytUng.  'hi  that 
case  the  defenders  would  have  taken  the  full 
benefit  of  all  his  pleas  and  might  have  been 
assoilzied,  but  then  the  question  of  expenses 
would  have  been  determined  as  it  has  been  here. 

But  when  the  extra-judicial  offer  is  repeated 
on  record,  that  shows  that  the  defenders  were 
throughout,  from  the  time  the  claim  was  made,  or 
rather  from  the  commencement  of  the  extra- 
judicial negotiations,  down  to  the  termination  Of 
the  case,  and  have  always  been,  willing  to  pay  the 
sum  of  £60  in  settlement  of  the  pursuers'  claim. 
■  That  is  a  totally  different  case  from  either  of 
those  two  which  I  have  adverted  to.  It  appears 
to  me  that  the  conduct  of  the  defenders  has  been 
80  reasonable  that,  considering  the  pursuers  have 
only  got  the  sum  tendered,  the  defenders  are 
entitled  to  expenses. 

LoBD  HuBK — I  am  of  the  same  opinion.  It  is 
settled  that  a  judicial  tender  must  be  accom- 
panied by  an  offer  of  expenses,  and  in  the  case 
of  an  extra-judicial  offer  it  has  been  held  that 
when  such  an  offer  is  not  followed  up  it  will  not 
entitle  the  defender  to  get  expenses,  but  will  en- 
title him  to  be  free  from  expenses  as  regards  the 
pursuer.  The  reason  for  tiiis  is,  that  by  not 
repeating  the  offer  on  record  the  defender  takes 
his  chance  of  defending  himself  from  the  claim 
in  the  action. 

But  here  I  think  the  principle  of  judicial  tender 
is  applicable.  If  the  defender,  when  the  case 
comes  into  Court,  makes  an  offer  without  ex- 
penses, that  cannot  be  held  to  put  him  in  the 
position  of  claiming  expenses.  But,  on  the 
other  hand,  if  an  extra-judicial  offer  previously 
made  has  been  refused,  and  expense  thereby 
occasioned,  and  if  the  defender  in  his  defences 
repeat  the  offer  originally  made,  and  this  is  ulti- 
mately accepted  by  the  pursuer,  then  as  the  ex- 
pense has  been  caused  by  the  pursuer  the  de- 
fender is  entitled  to  get  expenses. 

In  the  cases  to  which  we  were  referred  the 
question  was  considered,  whether  an  extra-' 
judicial  offer  should  be  taken  into  account  at  all 
in  dealing  with  expenses.  In  Samtof/'t  Trv*Ue» 
T.  Sovier,  March  19,  1864,  3  Maoph.  891,  it  was 
thought  competent.  And  the  same  view  was 
taken  by  Lord  Deas  in  the  case  of  Little  v. 
Bums,  supra, 

LoBD  Sbasd— I  am  sony  to  be  unable  to  agree 
with  your  Lordships,  and  think  that  the  judgment 
of  the  Lord  Ordinary  should  be  afSrmed. 

I  think  that  for  a  very  long  time  the  effects  of 
judicial  and  extra-judicial  tenders  have  been  weU 
known  and  recognised  by  the  profession,  and  that 
the  effect  of  altering  the  judgment  of  the  Lord 
Ordinary  would  be  to  unaetUe  the  rules  which 
have  been  so  recognised.  In  the  case  of  extra- 
judicial offers  the  Court  has  reached  this  result, 
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that  they  will  look  at  gnoh  an  offer  with  ret eienoe 
to  the  oondnot  of  the  paity,  in  oonsideiing 
whether  his  oondaet  has  been  reasonable  or  not. 
And  I  think  that  tiie  ntmoat  length  the  Court  oan 
go  in  a  case  where  the  extra-judioial  offer  haa  been 
repeated  on  reoord  is  to  find  no  expenses  due  to 
or  by  either  party.  In  no  ease  has  an  extra- 
jodiiual  offer  reoeiyed  further  effect. 

On  the  other  hand,  a  judicial  tender,  in  order 
to  be  looked  at,  must  be  accompanied  by  an  offer 
of  expenses.  There  was  no  snoh  tender  here. 
The  offer  though  repeated,  was  not  accompanied 
by  an  offer  of  expenses,  and  if  the  defenders  are 
well  f  oonded  in  saying  that  that  repeated  offer  was 
snffldent  to  entitle  them  to  expenses,  I  do  not  see 
why  the  argnment  should  stop  thme.  I  think 
that  the  same  legal  consequence  would  follow  if 
the  defenders  offered  the  same  sum,  less  the  ex- 
penses which  they  haye  incurred  owing  to  the 
puisaers'  conduct.  The  argument  for  the  de- 
fenders  would  be  as  strong  in  this  case  as  in  the 
other. 

That,  I  think,  would  introduce  extreme  loose- 
ness in  practice,  and  in  my  opinion  it  would  be 
better  to  adhere  to  the  established  rule.  There- 
fore, thongh  the  Court  may  look  at  an  extra- 
judicial offer  as  bearing  on  the  conduct  of  the 
parties,  I  think  that  a  tender  must  be  irrespec- 
tire  of  what  has  been  done  before,  and  must  be 
accompanied  by  an  offer  of  expenses. 

I  think  that  we  should  follow  the  course  taken 
in  OriUMey  r.  OampMl,  and  that  we  should  ad- 
here to  the  interlocutor  of  the  Lord  Ordinary. 

IiOBD  AsAK — As  I  understand  this  matter,  the 
sum  of  £50  was  offered  by  the  defenders  to  the 
pursuers  before  the  case  came  into  Court,  and 
this  tender,  which  was  renewed  in  the  defences 
to  the  action,  was  eyentually  accepted  by  the 
pursuers,  and  the  case  thus  brought  to  a  close. 

One  thing  is  quite  clear,  that  the  pursuers  by 
bringing  and  insisting  in  this  action  have  gained 
nothing;  they  have  got  just  what  they  would 
have  got  if  there  had  been  no  proceedings  at  all, 
and  so  the  pursuers  are  the  parties  who  have 
caused  all  the  expense.  I  should  haye  thought 
it  unfortunate  if  in  such  circumstances  there 
bad  been  a  rigid  rule  of  practice  to  prevent  our 
taking  that  fact  into  consideration. 

This  case  is  certainly  to  be  distinguished  from 
one  in  which  an  extra-judicial  offer  has  not  been 
renewed,  and  for  this  obvious  reason,  that  if  the 
defender  does  not  renew  his  offer,  he  then  goes 
into  Court  and  takes  his  chance  of  getting  off  alto- 
gether, or  of  being  found  liable  for  a  less  sum 
than  that  which  he  offered.  Bat  here  the  offer 
which  was  made  was  renewed  on  record,  and  was 
before  the  pursuer  for  acceptance  throughout. 
That  I  think  is  quite  distinguishable  from  a  case 
^ere  there  has  been  an  extra-judicial  offer  not 
renewed. 

LoBD  Pbesidmit — I  omitted  to  notice  one  pe- 
culiarity in  this  case,  viz.,  that  the  offer  of  £60 
was  ultimately  accepted  by  the  pursuers,  and 
that  decree  was  pronounced  upon  the  minute 
lodged  by  them  accepting  the  offer.  The  ground 
of  judgment  which  I  think  is  applicable  to  that 
tpeeietfaeti  is,  that  the  pursuers  should,  instead 
of  accepting  the  £60  at  that  late  date,  have  ac- 
cepted Uie  offer  before. 

Ix>BD  Skahd— I  cannot  see  that  it  makes  any 


difference  that  the  £50  was  accepted  by  minute. 
I  think  it  would  just  have  been  the  same  if  it 
had  been  decerned  for. 

The  Court  recalled  the  interlocutor  of  the  Lord 
Ordinary  in  so  far  as  it  fouud  no  expenses  due 
to  or  by  other  party,  and  found  the  defenders 
entitled  to  expenses. 

Counsel  for  Pursuers — Salvesen.  Agents — 
Beveridge,  Sutherland,  &  Smith,  S.S.C. 

Gonnsel  for  Defenders — ^Dickson,  Agents — 
Macrae,  Flett,  &  itennie,  W.S. 


Thursday,  February  18. 
SECOND    DIVISION. 

ROWAT  V.  BROWN. 

Fiveett—Proqf—Bemit  to  the  Lord  Ordinary— 
Evidenee  {SeoOand)  Aet  1866  (29  and  80  Viet, 
cap.  112)— Court  of  Stition  Aet  1868  (31  and 
82  Viet.  cap.  100),  tee.  62. 

A  Lord  Ordinary  having  sustained  a  pre- 
liminary plea  of  no  title  to  sue,  and  dismissed 
an  action,  the  Inner  House  on  a  reclaiming- 
note  recalled  tiiat  interlocutor,  repelled  the 
plea,  and  before  further  answer  allowed  the 
parties  a  proof  of  their  respective  averments, 
and  remitted  to  the  Ijord  Ordinary  to  pro- 
ceed.    EM  that  section  62  of  the  Court  of 
Session  Act  1868,  providing  that  when  proof 
shall  be  ordered  by  one  of  the  Divisions  of 
the  Court  it  shall  no  longer  be  competent 
to  remit  to  one  of  the  Lords  Ordinary  to  take 
such  proof,  but  it  shall  be  taken  before  one 
of  the  Judges  of  the  said  Division,  did  not 
apply  to  sudi  a  case,  and  that  the  proof  could 
competently  proceed  before  the  Lord  Ordi- 
nary. 
The  Evidence  (Scotland)  Act  1866  (29  and  80 
Vict  cap.  112)  provides  by  section  8 — "Where 
proof  shall  be  ordered  by  one  of  the  Divisions  of 
the  Court,  such  proof  shall  be  taken  before  any 
one  of  the  Judges  of  the  said  Division  or  of  the 
Lords  Ordinary  to  whom  the  Court  may  think  fit 
to  remit,  in  one  or  other  of  the  modes  above  pro- 
vided in  section  1  hereof,  and  his  rulings  upon 
the  admissibility  of  evidence  in  the  course  of  tak- 
ing proof  shall  be  subject  to  review  by  the  Divl- 
Bion  of  the  Oonrt  in  the  discussion  of  the  report 
of  the  proof." 

The  Court  of  Session  Act  1868  (31  and  82  Vict, 
cap.  100),  sec.  62,  provided — "The  8d  section 
of  the  Act  29  and  80  Vict.  cap.  112,  is  hereby 
amended  to  the  effect  of  providing  that,  notwith- 
standing the  terms  of  said  section,  'where  proof 
shall  be  ordered  by  one  of  the  Divisions  of  the 
Court,'  it  shall  no  longer  be  competent  to  remit 
to  one  of  the  Lords  Ordinary  to  take  such  proof, 
bnt  it  shall  be  taken  before  any  one  of  the  Judges 
of  the  said  Division,  whose  place  may  for  the  time 
be  supplied  by  one  of  the  Lords  Ordinary  called 
in  for  that  occasion." 

This  case  was  reported  by  Lord  Fraser  to  the 
Second  Division  under  the  following  circum- 
stances:— The  action  was  brought  before  Lord 
Fraser  (Ordinary)  in  the  Outer  House.  The  de- 
fender pleaded— "The  pursuers  have  no  title 
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to  sue  this  action."  On  80th  October  1886  his 
Lordship  found  that  the  pDrsuere  had  no  title  to 
sue,  and  dismissed  the  action  as  incompetent. 
The  defender  reclaimed,  and  on  10th  December 
1885  the  Second  Division  pronounced  this  inter- 
locator —  "Becal  the  said  interlocntor,  repel  the 
first  plea-in-law  stated  for  the  defender,  and  be- 
fore further  answer  allow  the  parties  a  proof  of 
their  respective  averments:  Find  the  pursuers 
entitled  to  expenses  from  the  date  of  said  inter- 
locutor .  .  .  and  remit  the  cause  to  the  Lord 
Ordinary  to  proceed  therein  as  accords,  with  power 
to  decern  for  the  expenses  now  found  due  when 
taxed,  and  decern."  The  Lord  Ordinary  appointed 
the  proof  allowed  by  that  interlocutor  to  take 
place  upon  Wednesday  17th  February.  On  that 
day  objection  was  taken,  under  the  62d  section 
of  the  Oonrt  of  Session  Act  1868,  to  the  com- 
petency of  the  Lord  Ordinary  taking  the  proof. 
The  ground  of  objection  was  that  under  the  C2d 
section  of  the  Court  of  Session  Act  1868,  as 
amending  the  Evidence  (Scotland)  Act  1866,  the 
Oourt  could  no  longer  remit  the  case  to  a  Lord 
Ordinary  to  take  the  proof.  In  the  case  of  Main 
▼.  Chlbraith  and  Othen  {FUming"!  Trviteti), 
June  80,  1883,  8  B.  880,  the  interlocutor  was  in 
the  following  terms — "  Beoal  the  interlocutor, 
and  remit  to  the  Lord  Ordinary  to  allow  the 
parties  a  proof  before  answer."  In  that  case  the 
Court  was  of  opinion  that  the  62d  section  of  the 
Act  of  1868  did  not  apply.  Bat  the  interlocutor 
here  was  different.  Two  reasons  had  been  sug- 
gested by  oouDsel  to  the  Lord  Ordiuaty  why  this 
case  fell  under  the  62d  section  of  the  Act  of  1868 
— (1)  That  that  Act  had  been  passed  so  as  to  lessen 
the  expenses  of  litigation.  (2)  That  if  the  Oourt 
thought  that  any  proof  was  necessary  they  might 
have  the  advantage  of  at  least  one  of  the  Judges 
who  were  to  decide  the  cause  having  seen  the 
witnesses. 

LoBD  JnBnaE-Ci.BKE — My  impression  is  that 
the  dause  in  the  Act  of  Parliament  was  only  in- 
tended toapply  to  cases  where  the  case  having  been 
brought  into  the  Division  on  the  merits,  the  Oonrt 
thought  it  necessary  that  proof  should  be  taken 
before  judgment  could  be  pronounced.  But  the 
clause  does  not  apply  to  this  case,  where  an  action 
having  been  begun  in  the  Outer  House  in  the 
usual  way,  and  the  Lord  Ordinary  having  pro- 
nounced a  judgment  on  a  preliminary  plea,  the 
case  is  brought  before  the  Inner  House  on  a 
reolaiming-note,  and  the  Inner  House  has  altered 
the  judgment  of  the  Lord  Ordinary. 

LoBD  TocNO — That  is  also  my  opinion.  The 
case  is  simple  enough.  The  case  was  begun  in 
the  Outer  House,  and  the  parties  sought  a  judg- 
ment from  the  Lord  Ordinary  as  they  were  en- 
titled to  do.  But  the  Lord  Ordinary  was  of 
opinion  that  the  action  was  incompetent — that  the 
pursuer  had  no  title  to  sue.  The  oase  was  not 
argued  or  decided  on  its  merits  in  the  Outer 
House.  Well,  the  case  came  here  on  a  reclaiming- 
note,  on  the  question  whether  the  action  is  a  com- 
petent one.  We  were  of  opinion  that  the  action 
was  a  competent  action — that  the  pursuer  had  title 
to  sue.  The  projoer  course  was  then  to  send  the 
oase  back  to  the  Onter  House  to  be  tried  there. 
We  were  of  opinion  that  the  pursuer  had  a  title 
to  sue  his  action,  and  therefore  we  remitted  back 
to  the  Lord  Ordinary  to  lake  the  proof.     I  agree 


with  your  Lordship  that  the  form  of  the  inters 
locntor  had  better  be  changed,  but  even  as  it 
stands  it  is  not  impossible  to  be  worked  ont. 
This  is  quite  a  different  case  from  that  to  which 
the  Act  of  Parliament  is  meant  to  apply.  A  case 
has  psssed  through  the  Outer  House  ;  it  has  been 
heard  and  decided  there.  Well,  if  it  comes  here 
on  a  reclaiming-note,  and  we  think  that  a  proof 
of  the  facts  is  necessary  before  we  can  give  a 
proper  judgment  upon  it,  we  may  order  it,  and 
we  order  that  it  should  be  taken  before  one  of  the 
Judges  of  the  Division,  and  do  not  remit  the  case 
back  to  the  Lord  Ordinary  who  has  already  dis- 
posed of  it  But  that  is  not  the  case  here.  The 
only  thing  before  oa  on  the  reclaiming-note 
was  the  question  whether  the  oase  was  a  compe- 
tent one  or  not.  I  believe,  although  I  do  not 
remember  the  oase,  that  that  was  the  only  qnea- 
tion  before  us.  We  re  milted  the  case  back  to  the 
Outer  House  to  be  dealt  with  by  the  Lord  Ordi- 
nary as  a  competent  case.  I  i^ree  with  yonr 
Lordship  that  that  was  the  substance  of  an  inter- 
locutor, and  that  the  case  onght  to  go  on  in  the 
Outer  House. 

LoBD  CbaiohuiL — I  am  of  the  same  opinion. 
I  have  always  understood  that  this  section  in  the 
Court  of  Session  Act  was  to  provide  against  that 
which  might  have  been  an  inconvenient  arrange- 
ment. The  words  of  tlie  clause  in  the  former 
statute  were  so  wide  that  the  Lord  Ordinary 
m  ight  hav  ebeenemployedasamere  commissioner, 
and  it  was  to  provide  against  that  that  the  sec- 
tion in  the  Act  was  so  framed.  But  I  never  under- 
stood that  in  a  case  which  fell  to  be  decided  by 
the  Lord  Ordinary,  but  which  had  been  reclaimed 
on  a  preliminary  point  to  the  Inner  House,  the 
Division  could  not  pronounce  an  interlocutor 
ordering  the  proof  in  the  cause  to  be  taken  by 
the  Lord  Ordinary. 

LoBD  BuTHXBFCSD  CtiASK  concoiied. 

Counsel  for  Pursuers — Gloag — Lang.  Agent — 
Thomas  White,  S.S.O. 

Counsel  for  Defender — Comrie  Thomson — 
Alison.    Agents— Welsh  &  Forbes,  S.S.O. 


Thursday,  February,  18. 

SECOND    DIVISION. 
m'laben   and    others  (trubtees    for 
barony  parish   of    glasgow)   v. 

BURNS. 

Superior  and  Vat$al—Ca*uaU}/—Bedemptio»  iff 
OatuaUy  —  One  Tear'i  Bent  —  Special  Value 
of  Sul^eet  to  Vaual  —  Cowoeyaneing  (Scot. 
laTut)  Act  1874  (37  and  38  Viet.  cap.  94), 
»ee.  16, 

A  parochial  board  who  were  proprietors  of 
the  dominium  utile  of  lands  (fened  prior  to 
1874)  on  which  they  had  erected  at  great  ex- 
pense an  asylum  for  pauper  lunatics,  desired 
to  redeem  the  casualties  incident  thereto  on 
payment,  under  section  15  of  the  Oonvey- 
auoing  (Scotland)  Act  1874,  of  the  amonnt 
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of  the  highest  oasnalty,  with  an  addition  of 
SO  per  cent.  The  highest  casoalty  was  a 
year's  rent.  The  lands  were  of  8pe<^  yalne 
to  the  board,  and  to  them  the  annual  yalae 
w«8  £2007,  while  in  the  open  marlcet  the 
annual  yalue  was  estimated  at  £1350.  Hdd 
(rev.  jndgment  of  Lord  Trayner)  that  the 
latter  sam,  with  an  addition  of  fiO  per 
cent.,  was  the  amoont  of  the  redemption 
prioe  of  the  oasnaltiafi. 
Superior  and  V<u»al—OatuaUj/—Min«ral». 

Opinion  that  in  estimating  the  amount  of 
the  highest  oasimlty  for  the  porposes  of  re- 
demption, the  Oonrt  will  not  inqoire  whether 
there  are  minerals  in  the  land  capable  of  be- 
ing worked  if  searched  for,  and  what  their 
▼aloe  would  be  if  found. 
The  ConTeyancing  (Scotland)  Act  1874  provides 
by  section  15 — "The  casualties  incident  to  any 
fen  created  prior  to  the  commencement  of  this 
Aet  shall  be  redeemable  on  such  terms  as  may  be 
agreed  on  between  the  superior  and  the  proprie- 
tor of  the  fen  in  respect  of  which  they  are  pay- 
able :  And  failing  agreement,  all  such  casualties, 
except  those  which  consist  of  a  fixed  amount 
stipidated  and  agreed  to  be  paid  in  money  or  in 
fnngibles  at  fixed  periods  or   interyals,  may  be 
redeemed  by  the  proprietor  of  the  fen  in  respect 
of  which  the  same  are  payable  on  the  following 
terms,  viz.,  in  cases  where  casualties  are  exigible 
only  on  the  death  of  the  vassal,  such  casualties 
may  be  redeemed  on  payment  to  the  superior  of 
the  amount  of  the  highest  casualty  estimated  as 
at  the  date  of  redemption,  with  an  addition  of  50 
per  cent." 

The  Parochial  Board  of  the  Barony  Parish  of 
Olasgow  were  proprietors  of  the  lands  and  estate 
of  Woodilee,  on  part  of  which  an  asylum 
for  pauper  lunatics  was  erected  in  the  par- 
iah of  Kirkintilloch  and  county  of  Dumbar- 
ton. Mr  John  William  Bums  of  Kilmahew  and 
Onmbemauld  was  tSie  superior  of  these  lands. 
The  last  entered  vassal  in  these  lands  was  Alex- 
ander Bennet  M'Qrigor,  writer  in  Glasgow,  who 
was  alive  at  the  date  of  this  action,  and  the  said 
lands  were  consequently  not  in  non-entry.  The 
entry  of  singular  successors  was  untaxed. 

The  Parochial  Board  became  desirous  of  re- 
deeming the  casualties  of  superiority  incident  to 
the  lands  in  virtne  of  the  provisions  of  The 
Oonveyancing  (Scotland)  Act  1871.  On  29th 
December  1888  the  law  agents  for  the  board 
wrote  to  Mr  Bums'  law  agents  to  intimate  to  them 
the  intention  of  the  board.  The  parties,  how- 
ever, were  unable  to  come  to  any  agreement  as  to 
the  amount  of  the  redemption  money  of  the  said 
casualties. 

On  5th  September  1884  Alexander  M'Laren, 
Peter  Seattle,  and  John  Maxton,  trustees  for  be- 
hoof of  the  Parochial  Board  of  the  Barony  Parish 
of  Glasgow,  and  as  such  trustees  heritable  pro- 
prietors of  the  lands  and  estate  of  Woodilee,  raised 
this  action  against  Mr  Bums.  The  summons  con- 
olnded  (1)  that  the  pnisuers  were  entitled,  in  virtue 
of  seo.  15  of  the  Oonvenoncing  Act  1874,  on  pay- 
ment to  the  defender,  as  superior,  of  the  amount 
of  the  highest  casualty  estimated  at  the  date  of 
redemption,  with  an  addition  of  60  per  cent.,  to 
redeem  the  whole  casualties  of  superiority  pay- 
able from  their  lands ;  and  further  (2)  that  they 
had  validly  exercised  their  right  as  at  29th 
December  1888 ;  (8)  they  condaded  that  the  re- 


demption price  of  the  oasualties  should  be  fixed  at 
£181,  Is.  Id.,  or  Buoh  other  sum  as  should  be 
fixed  to  be  one  year's  rent  of  the  lands  as  at  the 
29th  December  1883,  with  an  addition  of  60  per 
cent. 

The  defender  maintained  that  the  sum  ten- 
dered was  grossly  inadequate.  He  set  forth  that 
the  lands  contained  vunable  minerals,  part  of 
which  ware  let  at  a  rent  of  £900,  and  that  the 
whole  rental,  or  value,  including  buildings,  lands, 
woods,  shootings,  minerals,  and  a  railway  passing 
through  the  lands,  was  not  less  than  £4250,and  he 
claimed  that  sum,  with  an  addition  of  50  per 
cent. ,  but  under  the  nsnal  dednctions. 

O^  22d  November  1884  I^bd  Asax  (Ordinary) 
pronounced  this  interlocutor: — "Of  consent,  remits 
to  Mr  John  Blaokley,  valuator,  Hope  Street,  Glas- 
gow, to  inquire  intoandreport  upon  the  annual  rent 
or  value  of  the  lands  referred  to  in  the  summons, 
and  the  amount  or  value  of  the  deductions  to  be 
allowed  therefrom,  with  power  to  the  reporter,  if 
he  thinks  fit,  to  take  the  assistance  or  advice  of 
an  architect,  or  of  such  other  skilled  person  as  he 
may  deem  necessary ;  and  recommends  the  re- 
porter, after  hearing  the  parties,  to  frame  his 
report  in  such  heads  or  branches  as  he  may  con- 
sider most  expedient  for  the  purposes  of  this 
action." 

On  24th  Jnne  1885  Mr  Blaokley  issned  his  re- 
port, in  which  he  stated,  inter  aUa  —  "  The 
ground  set  forth  in  the  summons  consists  of 
107-482  acres. 

"Upon  about  four  acres  of  these  lands  the 
Barony  Parochial  Board  have  erected  buildings 
known  as  the  Woodilee  Asylum,  capable  of  accom- 
modating about  250  patients. 

"The  whole  remaining  lands  and  other  lands 
in  the  neighbourhood  leased  by  the  board  are 
used  solely  in  connection  with  the  said  asylum, 
and  in  the  opinion  of  the  reporter  properly  so, 
as  be  has  been  credibly  informed  that  the  Board 
of  Lunacy  would  be  unwilling  now  to  license  an 
asylum  like  that  in  question  without  from  one- 
third  to  one-half  acre  of  ground  for  each  patient. 
.  .  .  .  The  buildings  and  grounds  are 
entered  in  the  valuation  roll  at  the  sum  of  £1 820, 
to  which  the  reporter  adds  £180  as  the  value  of 
the  agricultural  lands  embraced  in  the  summons, 
making  a  total  of  £1950.  .  .  .  The  buildings  as 
erected  could  be  put  to  no  other  purpose  except 
an  asylum  or  •  poorhouse. 

"Having  the  whole  facts  in  view,  the  reporter 
has  to  report  that  he  has  oonsidsred  the  valua- 
tion on  two  principles,  and  he  reports  these  for 
the  information  of  the  Court,  that  the  Court  may 
adopt  whichever  they  may  consider  the  proper  one. 

insnt. — He  has  considered  the  value  of  the 
subjects  as  in  the  occupation  of  the  Barony 
Parochial  Board,  and  on  this  basis  he  values  the 
buildings,  ground,  and  land  used  for  agricultural 
purposes  at  the  sum  of  £2230,  from  which  there 
falls  to  be  deducted  ten  per  cent,  for  publio  and 
parochial  burdens,  repairs,  minister's  stipend, 
Ac.,  £223,  leaving  £2007. 

'■  The  subjects  have  been  specially  fitted  up 
in  connection  with  the  purposes  of  the  Barony 
Parochial  Board,  and  they  are  worth  more  to 
them  than  to  any  other  party. 

"  The  board  have  a  greater  number  of  patients 
that  any  other  board  in  Scotland,  and  it  is  in  this 
view  thiat  the  buildings  have  been  made  both  so 
large  and  so  expensive. 
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"8tetmd.—0n  theauumpUon  that  thetubjteU 
viere  to  be  let  in  the  open  market. 

"  It  is  Bomewhat  difBoolt  to  say,  looking  to  the 
nntuie  of  the  baildings,  what  they  might  be  ex- 
pected to  bring,  bat  having  in  view  the  limited 
naee  to  which  they  could  be  pnt,  the  reporter  is 
of  opinion  that  the  baildings,  ground,  and 
lands  nsed  for  agrioaltnral  porposes  conld  not 
reasonably  be  expected  to  produce  more  than 
£1500  per  annum,  from  which  there  falls  to  be 
deducted  ten  per  cent,  for  burdens,  Ac.,  as  be- 
fore mentioned,  £160,  leaving  £1850. 

"In  estimating  this  sum  the  reporter  has  taken 
into  aoconnteveryprobability  of  bothoounty  boards 
and  private  parties  coming  forward  as  tenants. 

"  It  was  contended  before  him  that  besides 
valuing  the  buildings  separately  he  should  pnt 
a  separate  value  upon  the  lands,  but  he  is  of 
opinion  that  it  is  impossible  to  separate  the  sub- 
jects, looking  to  the  nse  to  which  they  have 
been  or  can  be  put. 

"As  he  has  already  mentioned,  a  8n£Boient 
quantity  of  ground  to  enable  the  premises  to  be 
Uoensed  by  the  Lunacy  Board  must  be  left,  and 
seeing  that  the  subjects  have  been  devoted  to 
the  purpose  of  a  lunatic  asylum,  he  has  in  esti- 
mating their  value  taken  the  subjects  as  a  whole ; 
even  assuming  the  subjects  to  be  used  for  any 
other  purpose,  a  similar  quantity  of  land  wonld 
be  required. "... 

As  to  the  value  of  the  minerals  under  the  sur- 
face, Mr  Blackley  reported  that  it  was  impossible 
for  him  to  give  any  opinion  as  to  whether  there 
were  minertds  in  the  ground,  or  if  there  were, 
whether  they  were  workable  to  profit.  At  the  same 
time  he  would  consider  that  even  if  minerals  were 
found,  and  were  workable  to  profit,  they  were 
of  trifling  value.  The  working  of  them  under  or 
near  the  buildings  would  reduce  the  value  of  the 
subjects. 

The  Lord  Ordinary  (Tbaynzb)  issued  the  follow- 
ing interlocutor : — "  Finds,  decerns,  and  declares 
in  terms  of  the  first  and  second  conclusions  of  the 
summons :  Finds  that  the  redemption  price  of 
the  casualties  in  question  amounts  to  the  snm  of 
£200T,  with  an  addition  of  50  per  cent.,  fto. 

"Qptnion. — The  pursuers  in  this  action  oon- 
olude  for  declarator  that  they  are  entitled,  under 
tbe'provisions  of  the  Oonveyanoing  Act  of  1874, 
to  redeem  the  whole  casualties  of  superiority  in- 
cident to  and  payable  from  the  lands  of  Woodi- 
lee  and  others  described  in  the  summons,  of 
which  the  defender  is  the  superior.  The  de- 
fender does  not  object  to  this.  But  the  parties 
are  not  agreed  as  to  the  amount  of  the  redemp- 
tion price  to  be  paid.  The  statute  fixes  the  re- 
demption price  in  a  case  like  the  present  at '  the 
amount  of  the  highest  casualty  estimated  as  at 
the  date  of  redemption,  with  an  addition  of  60 
per  cent.'  The  highest  casualty  is  that  which 
would  be  payable  on  the  entry  of  a  singular  guo- 
cesaor,  namely,  a  year's  rent. 

"A  remit  was  made  by  Lord  Adam  to  Mr 
John  Blackley  to  inquire  into  and  report  upon 
the  annual  value  or  rent  of  the  said  lands,  and 
the  amount  or  value  of  the  deductions  to  be 
allowed  therefrom.  Mr  Bleckley's  report  is  now 
lodged,  and  I  have  heard  parties  thereon. 

"Mr  Blackley  presents  alternative  views  of 
the  value  of  the  subjects,  which  may  be  briefly 
stated  thus — (1)  He  values  the  lands  and  build- 
ings thereon  as  in  the  occupation  of  the  pursuers. 


and  as  specially  fltted  up  for  the  purpose  to 
which  they  have  been  and  are  applied,  at  the 
nett  annual  value  of  £3007,  and  expresses  the 
opinion  that  '  they  are  worth  more  to  them 
(pnrsners)  than  to  any  other  party. '  (2)  On  the 
assumption  that  the  lands  and  biddings  were  to 
be  let  in  the  open  market,  and  taking  into 
account  every  probability  of  both  county  boards 
and  private  puties  coming  forward  as  tenants, 
he  valaes  the  sabjeots  at  the  nett  yearly  rental 
of  £1350.  The  defender  contends  for  the  adop- 
tion of  the  former,  the  pursuers  of  the  latter 
view. 

"With  regard  to  Mr  Blockley's  second  alterna- 
tive, it  has  to  be  noticed — (1)  That  it  is  less  in 
amount  than  the  value  at  which  the  subjects  in 
question  appear  on  the  valuation  roll.  That 
value  represents  what,  in  the  opinion  of  the  dis- 
trict valuator,  the  subjects  in  question  might 
reasonably  be  expected  to  realise  as  rent  if  let 
from  year  to  year,  and  I  should  have  been  dis- 
posed to  adopt  that  valuation  as  a  solution  of  the 
present  question  if  either  party  had  asked  me  to 
do  so.  That  was  not  done,  however,  by  either 
party.  (2)  In  reaching  his  second  alternative 
Mr  Blackley  has  not  taiken  into  account,  appa- 
rently, the  probability  of  the  pursuers  coming 
forward  themselves  to  offer  for  a  lease  of  the 
subjects  if  they  were  in  the  open  market  to  be 
let.  If  they  did,  they  would  probably  offer  a 
higher  rent  than  any  other  would  be  disposed  to 
give,  and  it  is  not  unreasonable  to  suppose  that 
they  would  in  such  a  case  offer  the  full  amount 
which  the  subjects  would  be  worth  to  them — 
that  is,  the  amount  mentioned  in  Mr  Blackley's 
first  alternative. 

"It  was  urged  by  the  pursuers  that  the  fact 
of  the  subjects  being  of  more  value  to  them  than 
to  any  other  party  was  no  reason  why  they 
should  be  compelled  to  pay  an  enhanced  value  or 
rent.  Certainly  not  if  they  con  get  the  subjects 
for  less.  But  the  fact  that  the  subjects  are 
of  more  value  to  them  than  to  any  other  leads  to 
this,  that  to  get  the  subjects  so  suitable  for  their 
purposes  they  would  give  a  rent  higher  than  any 
other  person  for  whose  purposes  the  subjects 
were  not  so  suitable  would  give.  The  rent  so 
fixed,  enhanced  doubtless  by  the  suitability  of 
the  premises  to  the  purposes  of  the  person  taking 
them,  would  be  the  standard  by  which  the 
saperior's  composition  would  be  ascertained. 

"  I  am  therefore  of  opinion  that  the  first  al- 
ternative of  Mr  Blackley's  report  should  be 
adopted. 

"  The  defender  did  not  insist  in  the  view  re- 
ferred to  by  Mr  Blackley  that  the  value  of  the 
minerals  should  be  taken  into  account" 

The  pursuers  reclaimed,  and  argued — The  sole 
question  here  was  theamountof  redemption  money 
to  be  paid  to  the  superior  for  the  casualties. 
The  amount  of  composition  due  to  the  superior 
was  the  rent  of  the  lands  as  they  were  let  at  the 
time — Aiichison  v.  Uopkirk,  February  14,  1775,  2 
Boss  Leading  Cases,  183.  The  reporter  had 
dealt  with  the  letting  value  of  the  pursuers'  pro- 
perty in  two  ways — Uie  first  as  the  value  that  the 
lands  were  to  the  pursuers  in  particular  for  carry- 
ing on  their  own  business,  as  managing  the  busi- 
ness of  the  Barony  Parish,  and  that  value  he  had 
erroneously  token  as  the  value  of  the  lands.  The 
other  way,  which  brought  out  a  smaller  sum,  viz., 
the  value  of  the  subjects  as  they  would  let  if  ez- 
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poBed  to  open  oompetition  from  year  to  year,  wu 
the  proper  mode  of  oalooUtion.  In  estimating 
the  value  of  the  lands  for  payment  of  a  oomposi- 
tion  the  saperior  vas  not  entitled  to  olaim  a 
greater  sum  on  aooonnt  of  exoeptionBl  oironm- 
■tanoea  whioh  might  make  the  subjects  of  greater 
▼alnu  to  a  partionlar  person  or  persons  than  to 
the  ontaide  world.  The  date  at  whioh  they  were 
entitled  to  claim  the  benefit  of  their  right  to  re- 
deem was  the  29th  December  1888,  at  whioh 
date  they  intimated  their  intention  to  redeem. 

Argned  for  the  defender — In  estimating  £13S0 
as  the  valne  of  the  subjects,  on  one  hypothesis  the 
reporter  had  put  out  of  view  the  fact  that  if  these 
lands  were  to  be  let  the  Parochial  Board  would  be 
the  largest  bidder  for  them.  If  they  were  of  excep- 
tional value  to  the  board,  then  the  board  would 
be  willing  to  pay  the  larger  sum  for  them.  The 
pursuer  was  entitled  to  hold  that  things  would  re- 
main as  they  were  at  the  present  time,  and  that 
the  value  to  the  Parochial  Board  was  £2007,  which 
accordingly  was  the  amount  of  composition  pay- 
aUe.  II.  As  to  the  minerals,  if  there  were  any 
minerals  under  the  ground,  they  must  be  taken 
into  account  in  fixing  the  amount  of  composition 
to  be  paid  to  the  superior— /iKtwrt£'A<  t.  The 
Strcdton  BttaU  Company  {lAmiUd),  July  8, 1879, 
6  B.  1208.  There  was  no  fixed  rule  as  to  mineral 
rents — AUan'i  TrutUt*  v.  7^  Duke  ofHamilUm, 
January  12,  1878,  5  K.  610.  The  Court  must 
also  find  the  date  at  which  the  year's  rent  was  to  be 
taken  as  the  value  of  the  lands,  and  not  merely 
fix  a  sum  of  money  as  the  reporter  had  done. 
The  date  to  be  taken  was  not  the  29th  December 
18ti3.  When  the  intention  to  redeem  was  in- 
timated the  pursuers  were  not  entitled  to  the 
benefit  of  their  right  of  redemption  till  they 
tendered  the  redemption-money  in  full,  which 
they  had  not  done. 

At  advising— 

LoBD  Juanax-CumK — In  this  case,  in  my  opi- 
nion, the  Court  cannot  oome  to  any  other  rule  for 
estimating  the  amount  of  the  redemption  money 
than  that  of  taking  the  annual  value  of  the  sub- 
jects for  which  feu-dnty  is  paid— that  is,  the 
annual  value  as  it  is  one  year  with  another. 
I  know  no  other  way  in  which  the  amount  can  be 
calculated.  It  may  happen  that  the  building  has 
an  excessive  value  to  some  particular  person  or 
persons  from  circumstances  connected  with  it, 
and  that  value  may  be  permanent  or  temporary, 
and  its  greater  or  less  permanency  may  be  an 
element  in  calculating  the  amount  the  subject 
may  bring.  I  do  not  think  that  it  enters  ihat 
question  that  there  may  be  persons  with  a  greater 
interest  than  others  to  acquire  the  subjects.  I 
think  that  the  second  principle  stated  in  tiie  report 
is  the  sound  one  in  this  case,  viz.,  the  value  of  the 
subjects  as  they  would  let  one  year  with  another, 
and  the  sum  that  the  reporter  estimates  as  the 
value  of  the  subjects  if  so  let  is  £1850.  I  think 
it  right  that  this  result  should  be  judicially 
afllnned,  and  that  the  second  principle  stated  in 
the  report  should  be  held  to  be  the  right  one. 
As  to  i^e  minerals  there  can  be  no  claims.  Where 
minerals  have  not  been  worked,  their  value  could 
not  enter  into  the  question  at  all.  This  was 
brought  out  in  certain  recent  cases,  notably  in  the 
case  of  WardlaiB  about  ten  years  ago  [2Sd  Jan. 
1876,  2  B.  868J.  But  no  such  question  arises 
here,  and  that  for  two  reasons — first,  that  the 


reporter  says  that  minerals  were  never  worked 
on  this  property  ;  and  secondly,  I  think  that  the 
defender  is  foreclosed  in  regard  to  that  part  of 
the  case,  since  he  did  not  raise  the  question 
before  the  Lord  Ordinary. 

LoBD  TouMO — I  concur. 

LoBO  Cbaiohill — I  am  surprised  that  in  this 
case,  in  which  it  is  necessary  to  find  out  the 
yearly  value  of  certain  heritable  subjects,  the 
value  as  set  down  in  the  valuation-roll  was  not 
taken  by  the  parties  as  a  fair  value  for  the  sub- 
jects. But  the  parties  have  not  taken  that  plan, 
but  have  referred  it  to  a  man  of  skill,  who  haa 
issued  a  report  giving  two  different  values  aocord- 
ing  to  two  different  views  which  may  be  taken. 
I  am  clearly  of  opinion  that  the  seoond  or  alterna- 
tive view  is  the  proper  one  to  take,  and  that  the 
£1850  he  there  states  as  the  value  that  the  sub- 
jects would  bring  if  let  one  year  with  another  is 
the  proper  value  of  the  subjects. 

IiOBD  BvTBSEimD  OiiABx — I  ooufsss  I  Sym- 
pathise with  liord  Oraig^iill  in  his  opinion  that 
parties  might  have  taken  the  entry  in  the  valua- 
tion-roll as  the  value  of  the  subjects.  But  parties 
have  submitted  the  case  to  Mr  Blackley  to  report, 
and  we  have  to  decide  on  his  report,  and  I  am  of 
opinion  that  the  smaller  sum  mentioned  there  is 
the  one  that  should  be  adopted.  As  to  the  mine- 
rals, I  am  not  surprised  that  the  defender  should 
have  withdrawn  that  part  of  his  case,  and  that  for 
several  reasons.  I  think  it  is  clearly  ill  founded, 
even  on  Mr  Blackley's  report.  He  reports,  in  the 
first  place,  that  there  is  no  mineral  value  which 
could  be  given  as  an  addition  to  the  rent.  In  the 
second  place,  even  if  minerals  were  found  and 
worked  to  a  profit,  the  value  of  the  subjects 
would  be  greaUy  reduced,  llurdly,  I  doubt  if 
we  could  order  an  inquiry  as  to  whether  the 
minerals  could  be  taken  into  the  value  of  the 
subject  in  estimating  the  value  of  a  composition. 
I  know  that  some  time  ago  the  question  was  raised 
whether  minerals  could  be  valued  at  all  in  esti- 
mating a  composition,  but  in  the  recent  case  of 
Sivwright  minerals  were  taken  into  account  on 
the  average  of  the  preceding  three  years.  But 
it  would  be  going  a  very  much  further  step — and 
a  step  I  am  not  willing  to  go — to  inquire  in  a 
question  of  fixing  a  composition  not  only  what 
value  the  miner^s  would  be  to  the  subjects  if 
let,  but  if  minerals  exist  at  all  capable  of  being 
let.  I  therefore  agree  with  your  Lordship  that 
the  alternative  sum  in  the  report  should  be  t^eu 
as  the  value  of  the  subjects. 

The  Court  pronounced  this  interlocutor : — 
"Having  heard  counsel  on  the  redaiming- 
note  for  the  pursuers  against  L-ord  Trayner's 
interlocutor  of  17th  November  last,  Kecal 
said  interlocutor :  Find  that  the  redemption 
price  of  the  casualties  in  question  amounts 
to  the  sum  of  £1350,  with  an  addition  of  50 
per  cent. :  Find  the  pursuers  entiUed  to 
expenses  from  the  date  of  the  said  inter- 
locutor," Ac 

Counsel  '.for  Pursuers- B.  V.  Campbell — Ure. 
Agents — Ifackenzie,  Innes,  &  Logan,  W.B. 

Counsel  for  Defenders — Mackintosh — Dickson. 
Agents — J.  <k  J.  Boss,  W.8. 
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Saturday,  February  20. 

SECOND    DIVISION. 

[Lord  M'Laien,  Ordinary. 
JAMESON  V.  JAMESON. 

Htuband  and    Wife— Separation — Deiertion   by 

Hutband— Aliment — Qaantnm  of  Aliment. 
A  husband,  sned  for  aliment  by  liis  wife, 
aind  admittedly  bound  to  pay  it,  had  a  free 
income  of  £200  a-year.      Meld  (_di»l.  Lord 
Oraighill)  that  £66  per  annnm  was  not  an 
exoeseiTe  som  to  allow  aa  aliment  to  the  wife. 
The  pnraner  Mary  Ann  Sawers  or  Jameson  was 
married  to  the  defender  John  Jameson,  f raiterer 
in  Edinburgh,  on  4th  Jtine  1879,  and  they  con- 
tinued to  live  together  as  married  persons  nntil 
26th  April  1886,  when,  as  was  admitted  in  this 
action,  the  defender  left  the  pursuer  in  the  house 
where  they  were  living,  and  did  not  again  cohabit 
with  her,  having  resolved  to  live  separate  &om 
her  in  consequence  of  their  disagreements.     A 
child  had  been  bom  of  the  marriage  in  April 
1880.     At  the  time  of  this  action  this  child  was 
living  with  and  supported  by  the  defender. 

In  June  1885  Mrs  Jameson  raised  this  action  of 
adherence  and  aliment  against  Jameson.  By 
minute  lodged  at  dosing  the  record  the  conclu- 
sion for  adherence  was  deleted,  and  the  summons 
then  asked  the  Court  to  declare  ' '  that  the  defender 
aa  the  busband  of  the  pursuer  has  deserted  her," 
and  that  he  should  be  ordained  to  pay  £80  a-year 
as  aliment  to  her. 

The  Lord  Ordinary  allowed  a  proof.  The  evi- 
dence for  the  pursuer  was  directed  to  show  that 
the  income  of  the  defender  was  at  least  £800  a- 
year,  while  the  evidence  for  the  defender  was  to  the 
effect  that  his  income  was  only  £106  per  annum. 

The  defender  offered  aliment  at  16s.  a-week, 
the  pursuer,  however,  not  to  continue  to  have  the 
use  of  the  house. 

The  I/ord  Ordinary  CM'Labzk)  issued  the  fol- 
lowing interlocutor  : — "Decerns  against  the  de- 
fender for  £16  of  aliment  past  due  to  the  pursuer 
as  at  the  date  of  this  decree ;  and  decerns  against 
him  also  for  payment  of  future  aliment  to  her  at 
the  rate  of  £65  yearly,  commencing  as  at  the 
date  hereof,  and  payable  quarterly  in  advance  so 
long  as  the  defender  shall  live  separate  from  tbe 
pursuer,  his  wife,  with  interest  thereon  at  the 
rate  of  five  per  cent,  on  each  quarterly  payment 
as  it  falls  due  until  paid,  Sus. 

"  Ifote. — It  is  difficult  to  estimate  the  income 
of  a  trader  who  does  not  keep  books,  but  there 
are  ways  of  coming  near  it  Mrs  Jameson 
thinks  that  when  she  was  in  the  shop  and  having 
access  to  the  books  they  had  a  profit  of  £300  a- 
year ;  and  she  had  also  the  means  of  knowing  to 
some  extent  what  sum  they  were  in  the  habit  of 
spending  on  their  living.  Apparently  whatever 
profit  they  made  was  spent,  because  Mr  Jameson 
says  he  has  not  saved  any  money,  and  has  not 
been  able  to  pay  off  debt  Therefore  I  assume 
the  business  coi^d  not  be  worth  more  than  £300, 
and  apparently  is  now  worth  less,  because  the 
gross  turnover  has  been  decreasing  during  the 
last  three  years.  But  whether  the  estimate  made 
by  Mr  Romanes  [an  accountant  who  on  tbe  basis 
of  the  turnover  in  the  business,  estimated  the 
gross  profit  at  £624,  and  the  defender's  income, 


after  deducting  business  expenses,  at  about 
£109J  is  to  be  taken  as  reliable  depends  en- 
tirely upon  the  opinion  that  one  may  f  aim  as  to  the 
gross  profits,  and  as  to  these  we  have  nothing  bnt 
opinions.  I  must  say  I  was  not  at  all  soipriaed 
at  the  evidence  given  for  the  pursuer,  that  the 
gross  profits  would  be  about  one-third  of  the  turn- 
over, because  we  know  that  in  a  trade  oonoemed 
with  perishable  articles  like  vegetables  and  fmit 
you  must  have  a  large  gross  profit  to  compensate 
for  the  risks  incident  to  that  kind  of  business  ; 
and  in  the  hands  of  skilful  men  who  know  how 
to  buy,  such  a  business'  may  realise  a  very  hand- 
some percentage  of  profit.  That  is  the  result  of 
their  own  exertions  and  knowledge  of  business ; 
and  I  should  not  be  at  all  surprised  if  this  business 
was  worth  fully  £800  a-year  in  the  hands  of  a 
man  like  Mr  Jameson,  who  knows  howtomanageit. 
It  may  be  that,  owing  to  these  unhappy  domsstio 
differences,  he  may  not  have  been  giving  so  much 
attention  to  economical  buying  during  the  last 
year  as  before ;  that,  of  course,  may  be  made  up 
to  him  afterwards ;  but  I  think  I  cannot  quite 
accept  tbe  estimate  of  £109,  and  that  a  mean  be- 
tween the  estimate  brought  out  by  Mr  Somanes, 
without  apparently  any  assistance  except  some 
documents,  and  the  sum  of  £300  suggested  by 
Mrs  Jameson,  would  not  be  unfair — that  is  to 
say,  that  I  might  take  the  business  as  worth  £200 
a-year,  on  a  fair  average  of  years,  looking  for- 
ward as  well  as  backward.  Now,  there  are  many 
cases  where  even  a  man  in  the  position  of  a 
workman  earning  weekly  wages  has  been  made  to 
contribute  aa  much  as  16s.  a-week  to  his  wife's 
support,  and  I  do  not  think  I  can  accept  the  offer 
here  made  as  satisfactory  or  suitable  to  a  lady  in 
Mrs  Jameson's  position,  the  wife  of  a  respectable 
dealer  in  this  city.  But  wishing  not  to  award 
an  excessive  sum,  because  I  may  be  mistaken 
about  the  value  of  the  business,  I  shall  give  a 
yearly  or  quarterly  sum  to  represent  26s.  a-week. 
That  will  come  to  between  £60  and  £70  ;  and  I 
shall  make  it  payable  monthly  or  quarterly  as 
may  be  desired." 

The  defender  reclaimed,  and  argued — Even  as- 
suming that  the  Lord  Ordinary  had  taken  the  de- 
fender's income  fairly  at  £200  per  annum,  he  had 
given  too  large  a  portion  of  it  as  aliment  In  no 
case  had  more  ^an  one-fourth  of  the  income 
been  given  as  aliment  to  the  wife  only,  and  in 
the  case  of  Lang  the  Lord  President  had  laid  it 
down  that  that  was  the  proper  proportion — Lang 
▼.  Lang,  27th  October  1868,  7  Maoph.  24.  In 
other  cases  the  same  proportion  had  bean  given 
—  Orombie  v.  Crombie,  19tU  May  1868,  6  Maoph. 
776  ;  M'MiUan  v.  WMUlan,  20th  July  1874,  9 
Macph.  1067  ;  Chrahame  v.  Orahame,  19Ui  Jnly 
1878,  5  R.  1093. 

Argued  for  the  pnrsner— The  Lord  Ordi- 
nary had  under-estimated  the  income  of  the 
.defender,  but  the  amount  of  aliment  that  he 
had  given  was  a  fair  amount  considering  the 
income,  and  his  interlocutor  should  be  adhered 
to. 

At  advising — 

LoBD  JusncDB-OuEBX — In  this  case  the  eiroom- 
stanoes  are  peculiar.  The  action  was  originally 
one  for  adherence  and  aliment,  but  the  parties 
have  of  consent  dropped  the  conclusion  for 
adherence  out  of  the  summons,  and  have  limited 
the  action  to  one  for  the  amount  of  aliment,  and  I 
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haye  ezpreaaed  my  donbts  in  the  oonne  of  the 
disonssiozi  of  the  propriety  of  our  interference ; 
but  the  Iiord  OrcQnary  has  gone  into  the  action 
on  the  footing  that  it  was  right  aliment  should  be 
given,  and  has  decided  the  amount  of  aliment  to 
be  given,  and  I  am  not  prepared  to  disturb  his 
decision.  I  should  have  thought  that  the  amount 
given  was  going  to  the  verge  of  unreasonableness, 
but  at  the  same  time  I  am  not  disposed  to  change 
it 

LosdToumo — Hy  opinion  is  the  same.  I  share 
your  Lorddiip's  doubts,  but  I  also  agree  that  the 
parties  having  gone  on  before  the  Lord  Ordinary 
with  the  action  to  decide  the  amount  of  aliment 
due  by  the  defender  to  the  pursuer,  and  the  Lord 
Ordinary  having  decided  that  question,  I  am  not 
prepared  to  go  back  from  that  judgment. 

The  husband  did  not  turn  the  wife  out  of  his 
house,  but  he  went  out  of  the  house  himself 
without  giving  her  sufficient  support.  The  wife 
then  brings  an  action  of  declarator  that  her 
husband  is  bound  to  adhere,  and  as  incident  to 
that  slie  puts  in  a  oonolosion  that  he  is  bound  to 
aliment  her  until  he  did  adhere.  The  conclusion 
for  aliment  however  was  a  mere  incident  of  the 
conclusion  for  adherence. 

Now,  in  the  course  of  the  case  a  minute  was 
put  in  for  the  pursuer,  but  I  confess  I  think  it 
was  onriously  carried  out.  The  minute  was — 
"Onnn  for  the  pursuer  proposed  to  delete  the 
oonclosion  of  the  summons  for  adherence,  and 
be  therefore  craved  his  Lordship  to  grant  leave 
accordingly."  Now  this  minute  is  a  proposal  to 
delete  the  conclusion  for  adherence.  I  find  that 
that  conclusion  was  deleted,  bat  these  words  were 
added  on  the  margin,  "  that  the  defender  as  the 
husband  of  the  pursuer  has  deserted  her."  Now, 
that  oomes  just  to  be  the  case  of  a  wife  saying. 
My  husband  and  I  have  agreed  to  separate,  and  I 
ask  the  Oourt  that  my  husband  should  be  or- 
dained to  pay  me  a  certain  sum  of  aliment.  I 
tiiink  the  proper  answer  to  that  is,  the  separation 
you  agreed  to  was  part  of  your  own  affairs,  and 
we  think  that  the  amount  of  aliment  ought  to  be 
the  same  also.  But  on  the  record  the  husband 
says  that  he 'cannot  live  with  his  wife,  and  before 
the  Lord  Ordinary  it  was  agreed  that  it  was 
reasonable  that  he  should  pay  her  aliment.  Now, 
I  am  not  prepared  to  say  what  kind  of  cases 
should  or  should  not  come  up  to  the  Inner  House. 
But  the  Lord  Ordinary  could  not  look  upon  this 
case  as  othei  than  that  of  a  wife  deserted  by  her 
husband,  and  that  he  had  not  led  any  evidence 
to  justi^  his  desertion.  Now,  the  amount  of 
aliment  depends  on  what  is  the  profit  of  a 
fruiterer's  business  in  Edinburgh.  I  suppose  it 
is  a  matter  of  some  difficulty  to  fix  the  exact 
amount  of  profit  the  defender  draws  from  the 
business.  The  Lord  Ordinary  in  fact  does  not 
seem  quite  clear  what  should  be  taken  as  the 
proper  sum.  But  the  Lord  Ordinary  has  inves- 
tigated the  matter  and  has  decided  it.  I  do  not 
t^nk  thqt  it  was  necessary  to  bring  a  reclaiming- 
note  on  such  small  grounds  as  those  which  can 
be  urged  for  that  bOFore  us,  and  I  should  not  feel 
that  I  was  acting  rightly  if  I  ordered  a  change, 
unless  it  appeared  dearer  than  it  does  that  Mr 
Jameson's  income  was  much  larger  than  what 
the  Lord  Ordinary  thought  it.  I  see  no  reason 
why  we  should  not  simply  refuse  the  redaiming- 
note,  and  of  course  with  expenses. 


LoBD  Obaiohilii — I  confess  that  I  have  come 
to  a  different  conclusion.  As  regards  the  pro> 
priety  of  the  action  I  say  nothing.  The  question 
which  is  for  decision  in  this  case  is,  whether  the 
Lord  Ordinary  has  allowed  too  large  a  proportion 
of  what  he  stated  to  be  the  income  of  the  defen- 
der as  aliment  for  his  wife  ?  If  he  has  not,  then 
his  interlocutor  should  be  allowed  to  stand,  but 
if  he  has,  then  I  think  a  reduction  of  the  amount 
of  aliment  should  be  made.  In  regard  to  that 
question  we  have  to  consider — 

First,  what  is  the  income  of  the  defender?  The 
witnesses  for  the  pursuer  say  that  his  income  is 
£800  a-year,  while  the  witnesses  for  the  defender 
say  that  it  is  £106  per  annum.  As  regards  the 
defender's  free  income,  I  agree  with  the  Lord 
Ordinary  in  his  estimate  of  the  sum,  and  think 
that  he  has  followed  the  equitable  course  of  taking 
the  mean  between  the  two  sums.  I  think  that 
the  sum  to  be  divided  is  £200  per  annum.  The 
defender  is  also  supporting  his  child. 

But  secondly,  what  is  Uie  allowance  that  has 
been  made  in  similar  oiroumstances?  The  rule 
which  was  followed  in  the  Outer  House,  so  far  as  I 
remember,  and  the  rule  as  laid  down  by  the  Lord 
President  in  the  case  of  Lang,  is,  that  a  fourth 
of  the  free  income  is  a  reascnaabfe  sum  to  be 
given,  and  the  pursuer  was  obliged  to  confess  in 
answer  to  my  question  that  he  Knew  of  no  case 
where  more  had  been  given.  That  has  been  the 
practice  in  this  Oourt  and  I  am  for  not  departing 
from  the  practice  which  is  an  only  guide  in  oases 
of  this  sort.  I  regret  to  differ  from  your  Lord- 
ships, but  as  that  was  my  opinion,  I  considered 
that  I  ought  to  give  ezpieeaion  to  it. 

LoBO  BuTHZBTUBD  CuLBX — I  agree  with  your 
Lordships  that  the  Lord  Ordinary's  interlocutor 
ought  to  be  affirmed.  I  confess  that  I  do  so, 
however,  only  on  the  ground  that  the  Lord  Ordi- 
nary has  under-estimated  the  free  income  of  the 
defender. 

The  Oourt  adhered  to  the  Lord  Ordinary's 
interlocutor. 

Oounsel  for  Pursuer  (Respondent) — Ounn. 
Agent — Daniel  Turner,  S.L. 

Oounsel  for  Defender  (Bedaimer)— Salvesen. 
Agent — D.  Howard  Smith,  Bolidtor. 


/Saturday,  February  20. 

FIBST    DIVISION. 

'  [Exchequer  Oause. 

INLAND  REVENUE  V.  WATT. 
Beveitve—Ineome-Tax—Dedtutim  of  Lo$tet— 
Property  Tax  Act  1842  (6  and  6  Vict.  e.  86), 
tee.  100,  Schedule  D,  Firtt  Com,  Rule  Third, 
and  Me.  lai—IneorM-Tax  Act  1868  (16  and  17 
Viet.  e.  84),  He.  2,  Schedules  B  and  D. 

Hdd  that  a  farmer  who  was  assessed  for 
income-tax  under  Schedule  B  upon  the  rent, 
in  respect  of  the  occupation  of  his  farm,  and 
who  was  also  assessed  under  Schedule  D  in 
respect  of  the  annual  profits  arising  from 
his  business  as  a  seed  merchant,  was  not  en- 
titied,  either  under  sea  100,  Schedule  D, 
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flnt  case,  rule  third,  or  seo.  101  of  6  and  6 

Vict.  0.  35,  to  deduct  from  the  profits  ariaing 

from  his  bosiness  as  seed  merchant  the  loss 

which  he  had  sustained  as  tenant  of  the  farm. 

William    Watt,   seed    merchant  at    Onpar  and 

Perth,  appealed  to  the  Commissioners  of  Income- 

Taz  for  the  Cupar  District  of  the  county  of  Fife 

against   an    assessment    made    on     him   under 

Schedule  D  of  the  Income- Tax  Acts  (5  and  6  Viot. 

o.  35,  and  16  and  17  Vict.  c.  84)  for  the  year 

1881-5,  of  £850  in  respect  of  his  profits  as  a  seed 

merchant. 

The  ground  of  appeal  was  that  Mr  Watt's 
losses  in  farming  for  the  same  year  exceeded  the 
whole  amount  of  his  profits  as  a  seed  merchant. 

By  that  Schedule  duty  is  payable  "for  and 
in  respect  of  the  annual  profits  or  gains  arising 
or  accruing  to  any  person  residing  in  the  United 
Kingdom  from  any  profession,  trade,  employment 
or  vocation."  .  . 

Schedule  B  enaols  that  duty  shall  be  payable  for 
lands ,  and  in  respeot  of  the  oooapatioti  of  all  aacb 
tenements  and  heritages  as  aforesaid  (».«.,  in  the 
United  Kingdom),  and  be  charged  for  every 
twenty  shillings  of  the  annual  value  thereof." 

These  schedules  are  contained  in  section  2  of 
16  and  17  Yiot  o.  34,  which  is  a  re-enactment  of 
the  provisions  of  6  and  6  Viot.  c.  86.  The 
earlier  Act  contains  rules  for  the  oompatation 
of  the  duty. 

By  6  and  6  Viot  &  35,  it  is  provided,  sec.  100, 
Schedule  D,  first  case,  rale  third,  that  "in  esti- 
mating the  balance  of  profits  and  gains  charge- 
able under  Schedule  D,  or  for  the  purpose  of 
assessing  the  duty  thereon,  no  sum  shall  be  set 
against  or  deducted  from  .  .  .  snqh  profits  or 
gains  ...  on  account  of  loss  not  connected 
with  or  arising  out  of  such  trade,  manufacture, 
adventure,  or  concern." 

By  sec.  101  it  is  provided  that  "  nothing  here- 
in contained  shall  be  construed  to  restrain  any 
person  carrying  on,  either  solely  or  in  partner- 
ship, two  or  more  distinct  trades,  manufactures, 
adventures,  or  concerns  in  the  nature  of  trade, 
the  profits  whereof  are  made  chargeable  under 
Schedule  D,  from  deducting  or  setting  against 
the  profits  acquired  in  one  or  more  of  the  said 
concerns  the  excess  of  the  loss  sustained  in  any 
other  of  the  said  oonoems  over  and  above  the 
profits  thereof."  .  .  . 

The  Commissioners,  "without  indicating  an 
opinion  as  to  whether  in  any  other  case  loss  by 
farming  could  be  set  against  profits  from  trades 
and  professions  assessable  under  Schedule  D,  de- 
cided unanimously  that  in  the  present  case,  Mr 
Watt  having  taken  the  farm  with  the  intention 
of  working  it  in  connection  with  his  seed  bnsi- 
neas,  the  loss  which  bad  occurred  might  fairly  be 
described  as  'arising  out  of  such  trade,  manu- 
facture, adventure,  or  concern'  (section  100, 
Schedule  D,  first  case,  rule  third),  and  accord- 
ingly granted  relief  frcm  the  assessment  appealed 
against." 

The  Surveyor  intimated  dissatisfaction  with 
the  decirion  of  the  Commissioneis,  and  this  Case 
was  stated  by  them  for  the  opinion  of  the  Court 
under  sec.  59  of  the  Taxes  Management  Act 
1880  (48  and  44  Vict.  c.  19).  The  facts  were 
stated  in  the  Case  as  follows:— "(1)  It  is  ad- 
mitted by  Mr  Watt  that  apart  from  the  farm  of 
Dura  Mains  his  assessable  profits  under  Schedule 
D  amount  to  the  sum  of  £850.     Indeed,  be  re- 


turned that  amount  in  his  statement  of  income 
rendered  to  the  assessor  on  6th  August  1884. 
(2)  It  is  admitted  by  the  Surveyor  of  Taxes  that 
Mr  Watt's  loss  on  Dora  Mains  for  the  assessment 
year  1884-6  exceeds  the  said  sum  of  £360." 

The  contentions  on  either  side  before  the  Com- 
missioners were  thus  stated  in  the  case — Mr  Watt 
stated  that  he  had  taken  the  farm  "for  the  sole 
purpose  of  assisting  his  seed  trade  in  order  that  he 
might  grow  farm  seeds  for  the  wholesale  and  re- 
tail market,"  and  he  claimed  that  under  section 
101  of  the  Inoome-Tax  Act  1853  be  was  entitled  to 
set  his  loss  on  the  farm  against  the  profits  from 
his  general  seed  business. 

The  Surveyor  of  Taxes  maintained  generally 
that  it  WIS  not  oompetent  to  set  loss  sustained 
on  property,  or  profits  assessable  under  one 
schedule  of  the  Income-Tax  Acts,  against  the 
gains  assessable  under  another  st^ednle.  He 
pointed  out,  with  reference  to  the  present  case, 
that  farmers  and  all  other  occupiers  of  land 
are  by  the  Income-Tax  Act  chargeable  under 
Schedule  B,  the  rules  for  charging  which  are  en- 
tirely diRBimilar  from  those  applici3>le  to  Schedule 
D,  being  based  on  rental  and  not  on  profits.  He 
contended  that  it  was  only  competent  under  sec- 
tion 101  in  the  case  of  persons  who  carry  on 
"two  or  more  distinct  trades,  manufactures,  ad- 
ventures, or  concerns  in  the  nature  of  tnde, 
the  profits  whereof  are  made  chargeable  under 
the  rules  of  Schedule  D  "  to  impute  loss  on  any 
one  such  concern  against  profits  on  another. 
The  words  of  section  101  were  identical  with 
those  used  in  describing  profits  liable  in  assess- 
ment under  Schedule  D  (see  section  100,  Schedule 
D,  first  case).  The  obvious  intention  of  the 
statute  was,  he  held,  that  merchants,  mannfao- 
tnrers,  and  others  who  were  engaged  in  two  or 
more  concerns  in  the  nature  of  trade,  and  both 
or  aU  of  Which  were  assessable  under  Schedule 
D,  should  be  allowed  to  set  off  lasses  on  one  snob 
concern  against  profits  on  another. 

On  appeal  the  argument  for  the  Surveyor  was 
as  above  stated,  and  he  cited  the  case  of  The 
Corporation  of  Birmingham,  June  9,  1876,  Tax 
Cases,  26. 

The  respondent  argued  that  both  under  section 
100,  Schedule  O,  first  case,  rule  third,  and  under 
section  101  of  5  and  6  Vict  e.  86,  he  waa  en- 
titled to  set  his  loss  on  the  farm  against  the 
profits  from  his  general  seed  business. 

At  advising — 

Loan  FsBstDBHT— I  cannot  agree  with  the  Com- 
missioners here  in  the  result  which  they  have 
arrived  at.  The  appellant  is  a  seed  merchant, 
and  he  carries  on  that  business  in  the  town  of 
Cupar  and  in  the  town  of  Berth,  in  each  of  which 
places  he  has  a  shop.  Now,  the  occupation  of  a 
seed  merchant,  like  every  other  menuiant,  is  to 
buy  and  sell.  There  may  be  engrafted  on  that 
no  doubt,  as  in  many  cases  there  is,  the  occupa- 
tion of  producing  that  which  the  merchant  sells, 
and  then  he  is  a  manufacturer  as  well  as  a  mer- 
chant, and  it  may  be  described  in  a  land  of  way 
that  the  occupation  which  this  appellant  carries 
on  at  the  farm  of  Dura  Mains  is  really  the  manu- 
facturing of  seeds  to  be  used  in  his  business,  and 
I  am  quite  willing  so  to  take  it  But  these  are 
two  totally  separate  and  distinct  characters. 
They  may  be  combined  in  the  ordinary  case  of 
a  merchant  and  manufacturer  as  one  bnslneaa  no 
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donbt,  bat  they  may  also  remain,  aa  I  think  thay 
do  in  the  present  esse,  necessarily  nnconneoted 
with  eaoh  other  in  the  sense  of  tiie  Inoome-tax 
Acta.     The  one  assessment  to  which  Mr  Watt  is 
subject  as  the  oocnpier  of  Dnra  Mains  farm  is  an 
assessment  under  Schednle  B  of  the  Act,  and 
nnder  no  other  schedule,  and  nnder  that  sehednle 
he  is  asseased  according  to  the  amount  of  the 
rent  which  he  pays  to  his  landlord.     His  other 
assessment  as  a  seed  merchant  is  nnder  Schednle 
D  of  the  Act,  and  is  laid  on  according  to  a  diif er- 
ent  role  altogether,  viz.,  upon  the  amonnt  of  his 
annual  profits  calculated  npon  the  average  of 
three  years.     Now,  the  proposal  is  to  dednct  from 
the  profits  made  in  his  basiness  as  a  seed  merchant 
the  loss  which  he  has  snstained  as  lessee  of  Dnra 
Mains,  his  farm.     I  do  not  say  that  it  might  not 
have  been  quite  reasonable  that  the  statute  should 
have  provided  for  each  a  case,  and  should  have 
allowed  for  snoh  a  deduction,  but  I  am  afraid  with- 
out some  Buoh  special  provision  it  is  impossible  to 
allow  it,  and  this  becomes  all  the  more  dear  from 
the  very  section  of  the  statute  npon  which  the 
appellant  himself  relies — the  101st  section  of  the 
Act  6  and  6  Vict.  cap.  35 — because  that  provides 
that  where  two  basinesges  are  carried  on  by  the 
same  people — where  two  trades  are  carried  on  by 
the  same  person  or  persons — both  of  these  falling 
nnder  Schedule  D — then  it  shall  be  competent 
to  dednct  the  losses  sustained  in  the  one  business 
from  the  profits  realised  in  the  other  before  as- 
sessing for  the  income-tax.     If  there  had  been 
any  intention  upon  the  part  of  the  Legislature  to 
extend  that  provision  to  assessments  which  are 
laid  on  under  different  schedules  of  the  statute, 
it  is  vary  clear  that  that  would  have  been  specially 
provided  for,  and  the  very  omission  of  that,  while 
the  case  provided  for  in  section  101  is  thereby 
specially  provided  for,  I  think,  makes  it  evident 
that  such  a  proposal  as  is  here  made  never  was 
in  the  contemplation  of  the  Legislature  at  all,  and 
cannot  be  admitted.     The  special  ground  npon 
which  the  Commissioners  have  proceeded  in  nuk- 
ing their  deliverance  is  upon  the  words  of  the 
first  case,  mle  3,  of  Schedule  D  in  section  101, 
and  the  special  part  of  that  third  rule  founded 
upon  is  this,  that  in  estimating  the  balance  of 
profits  and  gains  chargeable  under  Schednle  D 
no  deduction  is  to  be  made  "on  account  of  loss 
not  connected  with  or  arising  out  of  such  trade, 
manufacture,  adventure,  or  concern,"  and  the 
Commissioners  have  held  that  the  loss  arising  out 
of  this  speculation,  the  lease  of  Dnra  Mains  farm, 
is  a  loss  connected  with  or  arising  out  of  the  trade 
of  Mr  Watt  as  a  seed  merchant,  and  by  implica- 
tion therefore  they  hold  it  to  be  signified  in  this 
particular  rule  that  such  loss  may  be  deducted. 
Now,  I  do  not  think  that  in  any  proper  sense — 
and  especially  not  in  the  statutory  sense — can 
this  undertaking  or  adventure  in  connection  with 
Dura  Mains  farm  be  held  to  be  connected  with 
or  arising  out  of  the  trade  of  a  seed  merchant. 
No  doubt  there  is  a  connection  in  a  popular  sense. 
That  is  plain  enough.     But  if  we  were  to  deal 
with  everything  connected  with  a  trade  as  falling 
within  this  description — "connected  with  or 
arising  out  of  a  trade" — within  the  meaning  of 
the  third  rule,  I  do  not  see  to  what  extent  we 
might  not  be  pressed  to  go  in  construing  expan- 
rfvely  this  provision  of  the  statute,  and  after  all 
it  is  not  a  direct  provision  justifying  the  demand 
here  made,  but  merely  certain  words  giving  rise 


to  an  implication  more  or  less  strong.  I  think 
upon  both  grounds  maintained  It  is  impossible 
to  sustain  this  claim  of  Mr  Watt,  and  therefore 
the  determination  of  the  Oommissioners  must  be 
reversed  and  the  assessment  sustained. 

LoBO  Muu — I  am  of  the  same  opinion.  Wa 
are  here  dealing  with  a  purely  statutory  matter, 
and  unless  we  can  find  distinct  grounds  in  the 
statute  for  what  the  Oommissioners  there  propose 
to  do  I  do  not  think  it  can  be  sustained.  I  am 
quite  satisfied  on  the  explanations  your  Lordship 
has  given  of  the  various  clauses  in  the  statute 
that  this  exemption  or  freedom  from  taxation  is 
not  sanctioned  by  any  of  the  provisions  of  the 
statute. 

LoBD  Shand — I  think  the  case  must  be  taken 
on  the  assumption  of  the  fact  upon  which  the 
Commissioners  have  proceeded,  that  this  gentle- 
man did  carry  on  this  farm  in  connection  with 
his  seed  business,  but  even  taking  it  so,  I  have 
come  to  the  conclusion  with  your  Lordship  that 
according  to  the  provisions  of  these  Income-tax 
Acts  the  loss  beyond  the  amonnt  of  the  rent  of 
that  farm  cannot  be  taken  into  view  in  estimating 
the  profits  with  reference  to  the  seed  business. 
The  broad  ground  upon  which  I  proceed  is  this, 
that  it  appears  to  me  that  where  a  farm  is  in  the 
possession  of  a  tenant  or  occupier  the  statute  pre- 
scribes that  the  mode  in  which  the  assessment 
with  reference  to  that  farm  is  to  be  laid  on  is, 
that  the  rent  is  to  be  taken,  and  that  the  only 
relief  which  is  given  to  a  tenant  whose  loss  ex- 
ceeds the  amonnt  of  the  rent  is  that  he  shall  be 
free  from  assessment  nnder  the  clauses  which 
allow  an  abatement  in  that  case.  In  short,  the 
carrying  on  of  the  farm — the  occupation  of  the 
farm — does  not  lead  to  an  assessment  as  upon 
profits  made,  but  leads  simply  to  an  assessment 
as  upon  the  amonnt  of  the  rent,  with  right  to  the 
person,  if  his  losses  exceed  the  rent,  to  be  free 
of  the  assessment  altogether  under  the  clause  of 
abatement.  That  being  so,  I  think  there  really 
is  an  end  of  this  case.  It  is  quite  true  that  this 
gentleman  carries  on  the  business  of  a  seed  mer- 
chant, and  I  take  it  to  be  quite  true  that  he  car- 
ries on  this  farm  in  connection  with  that,  and  the 
Legislature  might  have  provided  that  that  being 
so,  in  such  a  case  what  the  Oommissioners  should 
look  at  is  the  profit  he  is  making  over  all— farm 
and  seed  business  all  taken  in  one.  That  might 
have  been  quite  equitable,  but  I  do  not  think  it 
is  so  provided,  and  I  think  that  when  losses  are 
spoken  of  in  section  100  of  the  Act  6  and  6  Vict, 
cap.  85,  these  losses  for  which  a  deduction  is  to 
be  allowed  are  losses  in  connection  with  the  trade 
or  business,  not  in  connection  with  the  farm, 
which  is  to  be  assessed  in  a  totally  difFerent  way. 
My  view  upon  that  matter  is  strengthened,  and 
indeed  made  absolutely  clear,  by  the  cironmstance 
that  there  is  one  class  of  land  which  is  to  be 
differently  treated.  If  a  man  is  carrying  on 
business  as  a  nuTseryman  or  seedsman,  and  be 
has  a  nursery,  the  statute  provides  that  the 
nursery  is  not  to  be  taken  at  its  rent  with  a  view 
to  assessment  as  a  farm  is  to  be  taken,  but  the 
nursery  is  to  be  dealt  with  as  a  subject  yielding 
profit,  and  accordingly,  if  there  had  been  a  simi- 
lar provision  that  a  farm  was  to  be  taken  in  the 
same  way,  I  think  this  would  have  been  a  good 
claim  for  exemption.  But  it  is  quite  clear  that 
the  case  of  a  farm  is  put  in  a  totally  different 
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oonditioii  from  the  oase  of  a  narseiy,  which  has 
a  speoUI  olaoae  applicable  to  itself.  In  a  jauaerj 
yon  are  to  look  to  profit ;  in  a  (arm  yon  are  to  look 
to  rent ;  and  in  looking  to  rent  the  only  dednotion 
or  abatement  that  is  allowed  is  snob  loss  in  work- 
ing the  farm  as  sweeps  away  the  rent,  and  no 
further  deduction  is  allowed.  On  these  grounds 
I  am  of  opinion  that  the  deoigion  of  the  Oommis- 
sioners  most  be  leTsrsed. 

LoBD  AsAX— I  am  of  the  same  opinion.  I 
think  it  is  qnite  clear  that  the  only  profits  or 
gains  with  which  we  are  dealing  in  this  case  were 
the  profits  or  gains  made  or  lost  by  Mr  Watt  in 
'  his  proper  business  as  seed  merchant  at  Cupar, 
and  that  becomes  dear,  because  it  was  made  mat- 
ter of  admission  at  the  bar,  and  could  not  be 
disputed,  that  any  profit  Mr  Watt  might  have 
made  out  of  his  farm  would  not  have  been  car- 
ried into  Schedule  D,  and  accordingly  Mr  Watt 
was  assessed  nnder  Schedule  B,  and  he  applied 
for  and  obtained  a  deduction  of  the  whole  rent 
of  his  farm  nnder  that  schedule.  Now,  if  that 
be  BO,  I  think  the  whole  matter  of  the  assessment 
with  regard  to  the  farm  is  disposed  of  otherwise, 
and  does  not  come  into  this  account  at  all.  Upon 
these  grounds  I  concur  with  your  Lordship  in  the 
oondnsion  at  which  you  have  arrived. 

The  Court  reTSiaed  the  determination  of  the 
Commissioners  and  sustained  the  assessment. 

Counsel  for  Hnrreyor  —  Lorimer.  Agent — 
D.  Orole,  Solicitor  for  Inland  Berenne. 

Counsel  for  Bespondent — Wallace.  Agents — 
Bruce  &  Kerr,  W.8. 


Monday,  FebrvMry  22. 

TEIND~~COUBT. 

(Before  the  Lord  President,  Lords  Mure,  Shand, 

Rutherfurd  Clark,  and  Adam.) 

HINI8TEB  OF  BOMHILL  V.  OBB  SWING  AND 
OTHSBa 

T«iiidt—AvgtntnUUi«n. 

In  a  process  of  augmentation  in  which  the 
heritors  opposed  the  augmentation  on  the 
ground  that  the  teinds  were  exhausted,  the 
minister   lodged  a  condescendence  setting 
forth  that  there  was  free  teind,  to  which 
the  heritors  lodged  answers.    Circumstances 
in  which  the  Court  thereafter  grantad  the 
augmentation,   leaving   the    various  points 
r^sed  to  be  determined  in  the  process  of 
locality. 
In  this  oase  the  Bev.  William  Simpson,  minis- 
ter of  the  parish  of  Bonhill,  asked  an  augmenta- 
tion of  stipend  to  the  extent  of  five  chalders. 

The  heritors  contended  that  there  was  no  free 
teind,  as  the  teind  had  been  exhausted  by  the  lost 
augmentation,  which  had  been  granted  in  1614. 

The  Court  ordered  the  minister  to  lodge  a 
condescendence  setting  forth  the  free  teind 
which  he  alleged  to  exist  in  the  parish. 

The  minister  accordingly  lodged  a  condescen- 
dence setting  forth  that  there  was  free  teind 
sufficient  to  meet  the  augmentation  asked.  In 
the  state  of  teinds  appended  thereto  were 
entered,  inter  alia,  lands  described  as  "  part  of 


Lady  ton,"  and  also  lands  described  as  "part  of 
HUton  of  Napierston." 

Answers  were  lodged  by  certain  heritors,  in 
which  (1)  Mrs  Ewing,  proprietrix  of  "part  of 
Ladyton,"  objected  to  the  inclusion  of  these 
lands  on  the  ground  that  they  were  held  euro 
deeimi*  inelmu;  and  (2)  Sir  Archibald  Orr 
Ewing,  proprietor  of  "  part  of  Milton  of  Napiers- 
ton," objected  to  the  inclusion  of  these  lands  on 
the  ground  that  there  was  a  sub-valuation  of 
them,  dated  in  1630,  upon  which  decree  of  appro- 
bation had  followed  in  1814,  and  that  tlie  pro- 
prietor had  ever  since  paid  the  full  amount  of 
the  valued  teind. 

The  minister  contended — (1)  With  regard  to 
Ladyton,  that  the  deewna  incluMt  right  founded 
on  was  a  charter  in  these  terms  of,  inter  aUa, 
"Totas  et  integras  quinqne  marcatas  terranun 
antiqui  extentus  de  Ladytonn  cum  decimis  gar- 
balibus  ejusdem  a  solo  prius  nnsquam  separatis 
et  Buis  pertinen,"  granted  by  the  Provost  of  the 
Collegiate  Church  of  Dnmbarton,  with  consent 
of  King  James  VI.,  in  fiivour  of  John  Cunning- 
ham of  Drnmqahaasill,  dated  lOth  March  1571- 
72,  and  recorded  in  the  Privy  Seal  Begister. 
This  he  pointed  out  was  not  a  giant  of  lands  aim 
deeimi*  inelit*i$,  and  further,  could  not  operate 
Buch  a  grant,  as  it  did  not  flow  either  from  one  of 
the  privileged  orders  or  from  one  of  the  regular 
clergy ;  (2)  with  regard  to  Milton  of  Napierston, 
it  was  maintained  that  a  new  valuation  of  these 
lands  had  been  led  in  1812,  according  to  which 
there  would  be  free  teind,  and  that  Uiis  barred 
the  proprietor  from  founding  on  the  old  sub- 
valuation  of  1C80  (which  he  maintained  to  be 
invalid  in  respect  the  parson  of  Luss  did  not 
appear  or  consent),  approved  in  1814,  according 
to  which  there  would  be  no  free  teind. 

Cases  cited  for  the  minister — lladeod  t.  Hgri- 
ton  of  Mortem,  November  22  1865,  S8  Scottish 
Jurist,  49. 

For  the  Heritors— ]Food  v.  Earl  of  SiaA-  {Glm- 
luee  case),  November  9,  1874,  2  B.  76;  MinitUr 
of  Tester  v.  Marquis  of  Tweedale,  March  13, 1867, 
6  Macph.  M  692. 

At  advising — 

LoBD  Fbisidxiit — I  should  be  sorry  to  go  back 
on  what  was  decided  in  the  Olenluee  case,  2  B.  76, 
which  certainly  laid  down  a  general  rule.  .  But 
the  rule,  I  apprehend,  only  went  this  length, 
that  when  a  minister  applies  for  an  augmentation, 
and  the  heritors  meet  this  with  the  objection  that 
there  is  no  free  teind,  and  in  support  of  that  ob- 
jection produce  a  decree  of  valuation  or  dedma 
ineluta  right,  which  upon  the  face  of  it  supports 
their  objection,  then  if  the  minister  proposes  to 
challenge  either  the  valuation  or  the  charter,  he 
must  do  BO  in  a  declarator,  and  cannot  obtain  his 
augmentation  until  he  has  succeeded  in  that 
challenge. 

The  oase  before  us,  however,  does  not  neces- 
sarily fall  under  the  general  rule  established  in 
the  Oleniuee  case,  nor  do  the  circumstances  of 
this  case  correspond  with  those  in  the  oase  of  the 
Marquit  of  Tioeedaie,  6  Macph.  £92.  In  that 
case  there  was  on  the  face  of  the  charter  prodooed 
an  obvious  or  at  least  an  apparent  defect 

Further,  there  is  here  a  point  raised  with  re- 
gard to  the  valuation  of  Sir  Archibald  Orr  Ewing's 
lands.  There  was  a  sub-valuation  of  these  lands 
in  1630  by  the  Sub-Commissioners,  but  Sir  Arobi- 
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bald's  predeoessOT  thought  fit  at  a  much  latet 
date  in  the  present  century  to  obtain  a  yalnation 
of  these  lands  in  their  high  condition,  and  he  ob- 
tained a  decree  of  yalnation,  and  if  that  decree 
of  the  High  CommiasionerB  ia  to  be  the  rule,  then 
there  is  free  teind  for  the  minister's  stipend  to 
some  extent  at  last 

Without  prejudging  the  question,  I  think  there 
is  a  great  deal  to  be  said  for  this,  Utat  when  there 
is  a  decree  of  the  High  Commissioners,  that 
most  be  the  rule  of  the  value  of  the  teind,  not- 
withstanding any  previous  raluation  of  the  Snb- 
Oommiasioners.  That  is  aU  an  open  questionfor 
consideration. 

In  this  state  of  the  matter  I  am  for  allowing 
this  augmentation  process  to  proceed. 

LOSD  MUBB.  liOBD  Shahd,  Lobd  Buthkbtubs 
CuBX,  and  Lobd  Aoak  concurred. 

The  Oourt  granted  the  angmeotation,  leaving 
the  various  points  raised  to  be  determined  in  the 
locality. 

Counsel  for  the  Minister — Graham  Murray. 
AgentK— Mylne  &,  Campbell,  W.8. 

Counsel  for  the  Heritors — Low.  Agent — F. 
J.  Martin,  W.8. 


Tuesday,  February  23, 

FIRST    DIVISION. 

[Sheriff  of  Aberdeen,  Kincar- 
dine, and  Banff. 

FARQUHAR  V.  FARQUHAR. 

Proof— Brferenee  to  Oath. 

Testamentary  trustees  raised  an  action  of 

mnltiplepoinding  for  tbe  distribution  of  the 

deoeued's  estate,  and  were  discharged  on 

consigning  in  Court  the  fund  in  their  hands. 

The  only  claimants  upon  this  fund  were  a 

legatee  for  £100  and  the  residuary  legatee. 

The  legatee  for  £100  refused  to  take  payment 

of  bis  legacy  until  a  claim  he  had  against  the 

deceased  was    admitted    and    paid.      This 

claim    was    founded    upon,    a    prescribed 

account.      Held  that  the  constitution  and 

resting-owing  of  the  debt  could  only  be 

referred  to  the  oath  of  the  residnary  legatee, 

the  other  claimant,  and  not  to  the  oath  of 

the  trustees. 

This  action  of  mnltiplepoinding  was  raised  in  the 

Sheriff  Court  at  Banff  by  the  Bev.  J.  B.  Leslie 

and  others,  trustees  of  the  deceased  John  Far- 

qnhar,  for  the  purpose  of  distributing  the  balance 

of  the  moveable  estate  belonging  to  the  deceased. 

which  remained  in  their  hands  after  paying  all 

debts  and  legadee,  with  the  exception  of  a  legacy 

of  £100  left  by  the  truster  to  his  brother  Qeoige 

Varqahai.      One    claimant  in  the    action   was 

Ckeoigfi  Farqnhar,  who  made  a  claim  against  the 

estate  for  £104,  lis.  for  services  rendraed  to  the 

deceased    conform    to    account    produced,   and 

another  claim  for  £100,  being  cash  deposited 

with  him  for  which  the  deceased  had  given  an 

unstamped    itromissory-note.      He    refused    to 

aooept  payment  of  the  lega^  until  these  claims 

were  admitted  and  paid.      "The  other  claimant 


was  Jessie  Farquhar,  the  daughter  of  the  deceased, 
who  was  the  residuary  legatee.  She  pleaded  that 
the  account  of  £104,  lis.  for  services  rendered 
was  prescribed. 

On  4th  February  1886  the  Sheriff-Substitute 
(Sooti-Momobixit)  pronounced  an  interlocutor 
holding  the  claimants  confessed  on  the  fund  in 
medio,  and  exonering  tbe  pursuers  on  oonsigna- 
tion  of  the  balance  in  their  hands. 

On  16th  June  the  Sheriff-Substitute  pro- 
nounced an  interlocutor  by  which  he  found  that 
the  claimant  George  Farquhar  no  longer  insisted 
in  his  claim  so  far  as  founded  on  the  promissory- 
note,  and  allowed  George  Farquhar  a  proof  of 
his  averments  relating  to  the  account.  Jessie 
Farquhar,  the  other  claimant,  appealed  to  the 
Court  of  Session,  and  the  Court  on  16th  July 
1886  pronounced  this  interlocutor: — "The  Lords 
having  heard  counsel  for  the  parties  on  tbe 
appeal  of  the  claimant  Jessie  Farquhar  against 
the  interlocutor  of  tbe  Sheriff-Substitute  of  16th 
June  1886,  recal  the  said  interlocutor,  except  in 
so  far  it  disposes  of  the  claim  on  the  unstamped 
promissory-note;  quoad  tiUra  sustain  the  plea 
founded  on  the  triennial  prescription,  and  remit 
the  cause  to  the  Sheriff  to  allow  the  claimant 
George  Farquhar  a  proof  by  the  oath  of  party  of 
the  constitution  and  existence  of  the  debt  he 
claims. " 

George  Farqnhar  then  lodged  a  minute  of 
reference  by  which  he  referred  the  constitution 
and  existence  of  the  debt  to  the  oath  of  John 
Farqubar's  trustees  and  executors. 

The  Sheriff-Substitute  on  28th  October  pro- 
nounced this  interlocutor : — "  Having  heard  par- 
ties' procurators  upon  the  minute  of  reference 
lodged  by  the  claimant  George  Farquhar,  refuses 
to  sustain  said  minute :  Finds  that  tbe  party  by 
whose  oath  the  claimant,  the  said  George  Far- 
quhar, has  been  allowed  a  proof  in  terms  of  the 
interlocutor  of  the  First  Division  of  the  Court  of 
Session,  of  date  the  16th  day  of  July  1886,  is 
Jessie  Farquhar,  the  other  claimant,  and  allows 
the  said  George  Farquhar  to  lodge  a  minute  of 
reference  to  her  oath,  if  so  advised,  within  ten 
days  from  this  date :  Farther,  on  this  question 
grants  leave  to  appeal. 

"Note, — At  present  I  have  simply  to  give  effect 
to  the  interlocutor  of  the  Supreme  Court  which 
allows  George  Farqnhar  proof  by  the  oath  of 
party.  Unfortunately  the  party  is  not  named, 
and  a  lengthy  debate  has  been  the  consequence 
of  this  omission.  But  I  cannot  doubt  that  by 
this  expression  is  meant  Jessie  Farquhar,  who  is 
the  party  taking  tbe  plea  of  prescription,  and 
maintaining  that  this  account  of  which  George 
Farquhar  seeks  payment  is  not  due.  It  is  true 
that  the  trustees  and  executors  are  the  proper 
representatives  of  the  deceased  John  Farquhar, 
tbe  alleged  debtor,  and  it  seems  to  me  that  they 
were  the  parties  who  ought  to  have  determined 
whether  this  account  was  due  or  not,  and  either 
paid  it  or  resisted  payment  accordingly.  But  it 
is  too  late  now  to  revive  a  plea  which  would 
strike  at  the  competency  of  this  action  of  mul- 
tiplepoindiug.  The  trustees  have  been  allowed 
to  lodge  the  funds  and  retire,  leaving  this  ques- 
tion in  dispute  to  be  fought  out  between  the  two 
claimants." 

On  appeal  the  Sheriff  sisted  process  to  enable 
tbe  claimant  George  Farquhar  to  constitute  his 
debt. 
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The  dftimftnt  Jessie  Foiqahar  then  appealed 
to  the  Oonrt  of  Session,  and  argned  that  the 
Bheriff-Snbetitnte  had  taken  the  proper  oooise. 
The  respondent  admitted  that  he  oonid  not 
maintain  the  Sheriff's  jndgment,  bat  argned 
that  the  reference  shonld  be  to  the  oath  of 
the  trnstees.  The  party  to  irhose  oath  the 
question  shotild  be  referred  was  the  debtor 
in  the  obligation.  There  was  no  oaae  in  which 
a  reference  had  been  sustained  to  the  oath  of 
a  person  who  was  not  the  debtor  or  the 
representatives  of  the  debtor— (Tu&n  t.  Smeal, 
July  12,  1853,  13  D.  868,  882  ;  Tounn,  PMler,  A 
Company  v.  Pla^air,  1802,  M.  12,486.  His  op. 
ponenta  were  the  trustees.  [Lobd  Fbesidsht — 
No.  They  were.  But  you  have  allowed  them  to 
be  exonered.]  Besides,  the  oath  of  Jessie  Farqa- 
har  would  be  useless,  as  she  knew  nothing  about 
the  debt.  [Lobd  Shand — Quite  so.  But  refer- 
ence to  oath  is  a  privilege,  and  if  the  debtor  is 
dead  it  very  often  is  useless.] 

The  case  was  continued  to  allow  the  respondent 
to  lodge  a  minute  of  reference  to  the  oath  of 
Jessie  Farquhar  if  so  advised.  A  minute  of 
reference  to  her  oath  was  lodged,  and  the  case 
was  then  advised. 

At  advising — 

Lobd  PEKOKirr — I  must  say  that  I  think  that 
this  is  a  very  clear  case.  The  multiplepoindiug 
was  raised  by  the  trustees  of  the  late  John 
Farquhar,  as  holders  of  the  fund  in  medio,  which 
oon^sted  of  the  balance  of  the  moveable  estate  of 
the  deceased ;  and  upon  4th  February  1 885  the 
Sheriff -Sabstitnte  aUowed  the  minute  tendered 
by  the  claimants  to  be  received  and  marked,  and 
as  the  parties  to  the  minute  took  no  objection  to 
the  condescendence  of  the  fond,  he  held  them  as 
confessed,  and  decerned. 

Upon  12th  February  consignation  was  made  and 
the  two  claimants  to  the  fund  joined  issue.  The 
interlocutor  which  was  pronounced  in  this  Court 
upon  16th  July  1885  was  to  this  effect— "Having 
heard  counsel  for  the  parties  on  the  appeal  of  the 
claimant  Jessie  Farquhar  against  the  interlocutor 
of  the  Sheiiff-Snbstitate  of  16th  June  1885,  recal 
the  said  interlocutor,  except  in  so  far  as  it  disposes 
of  the  claim  on  the  unstamped  promissory-note ; 
quoad  vttra  sustain  the  plea  founded  on  the  tri- 
ennial prescription ;  and  remit  the  cause  to  the 
Sheriff  to  allow  the  claimant  George  Farquhar  a 
proof  by  the  oath  of  party  of  the  oonstituton  and 
existence  of  the  debt  he  claims." 

It  appears  that  the  name  of  the  party,  though 
in  the  draft  interlocutor,  was  per  incuriam 
omitted  in  writing  it  out ;  and  the  Bheiiff-Snbsti- 
tute  seems  to  have  had  some  doubts  whether  the 
reference  was  to  the  oath  of  Jessie  Farqnhar, 
and  he  allowed  Oeorge  Farquhar  to  lodge  a 
minute  of  referenc«  to  her  oath,  if  so  advised, 
within  ten  days  from  the  date  of  his  interlocutor; 
while  the  Sheriff  when  the  case  came  before  him, 
sisted  process  to  allow  George  Farquhar  to  con- 
stitute his  debt. 

Now,  I  cannot  see  what  benefit  could  aecme 
from  this  procedure,  because  the  trustees  have 
been  discharged  on  consignation  and  exonered. 

The  case  therefore  comes  back  to  this — as 
George  Farquhar  has  not  availed  himself  of  the 
minute  of  reference,  we  must  recal  the  Sherlff- 
Substitnte's  interlocutor,  sisting  process,  and 
George  Farquhar  can  of  new  put  in  a  minute  of 
reference  to  oath  if  he  is  so  advised. 


Lobd  SHAin>— Evenif  the  trosteea  had  not  been 
exonered  and  discharged  in  this  easel  it  would 
not  in  my  opinion  have  made  any  differenoe. 

Jessie  Farquhar  is  the  person  solely  interested 
in  this  estate,  and  to  allow  a  proof  by  oath  of  the 
trustees  would  be  I  think  to  let  in  parole  evi- 
dence. 

If  there  is  to  be  a  reference  to  oath  at  all,  it 
must  be  to  the  oath  of  Jessie  Farquhar  alone. 

Lobd  Adak  concurred. 

Lobd  Mubb  was  absent  on  dnniiL 

The  Court  pronounced  the  following  interloea- 
tor:— 

Beoal  the  inteiioontor  of  the  Sheriff  of  9th 
January  last :  Adhere  to  interlocutor  of 
Sheriff-Substitute  of  28th  October  last,  except 
in  so  far  as  it  allows  the  respondent  to  lodge 
a  minute  of  reference  to  the  appellant's  oatt, 
if  so  advised,  within  ten  days  from  its  date  : 
Sustain  the  minute  of  reference  to  the  appel- 
lant's oath,  and  ordain  her  to  depone  there- 
upon, and  answer  all  pertinent  interrogato- 
ries that  shall  be  put  to  her  thereanent." 

Counsel  for  Appellant— W.  Campbell.  Agent 
— WilUam  Considine,  B.8.C. 

Counsel  for  llespondent — ^Low.  Agent — Alex- 
ander Morison,  S.S.C. 


Wednesday,  February  24. 

riBST    DIVISION. 

[Lord  Fraser,  Ordinary. 
WALKER  AND  ANOTHER  V.  M'KNIOHT  AND 
OTUEBS. 

Leaie — Landlord  and  Tenant— Clause  excluding 
Assignees— Lease  to  a  Company— SequeUration 
of  Firm — Bemoving. 

A  lessee  of  a  mineral  field  let  it  to  the  part- 
ners of  a  firm  "  as  trustees  for  the  said  oom- 
pany,  and  tbe  partners  present  and  fntore 
thereof, "excluding  assignees  and  sub-tenants 
without  the  landlord's  written  consent.     The 
estates  of  the  firm  were  sequestrated,  and 
the  property  of  tbe  subjects  was  sold  by 
heritable  creditors  of  the  landlord,  the  pur- 
chaser from  whom   refused    to  accept   as 
tenant  any  assignees  of  the  firm  who  were 
tenants.      Eeld  (1)   that   these  purohaaera 
were  entitled  to  remove   the   partoeis  of 
the  bankrupt  firm,  because  the  partnership 
came  to  an  end  by  tbe  sequestration,  and  (2) 
that  tenants  whose    lease   had   thna   been 
brought  to  an  end  had,  on  the  authority  of 
Hepburn  v.  SeoU,  litb  June  1876,  8  K.  816, 
no  claim  for  meliorations  on  the  subjects. 
John  M  'Knight  was  proprietor  of  a  mineral  field 
in  Ayrshire  named  Flann.     By  minnte  of  lease 
between  himself  on  the  one  part,  and  himself 
and  W.  O.  M'Knight,  "sole  partneia  of  John 
M'Knight  &  Company,"  as  trurtees  for  that  com- 
pany and  partners  present  and  future  thereof  on 
the  other  part,  he  let  the  ooal  (under  a  certain 
exception)  and  the  fireclay  and  fireolaj  works, 
with  nuchinery  and  plant,  for  twenty-five  7«an 
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from  26th  Febroary  1874,  to  the  seoond  parties, 
bat  exolnding  aasignees  and  Bnb-tenants,  legal 
and  oonventional,  withont  the  flr«t  party's  con- 
sent in  writing.  M'Knight  had  borrowed  money 
on  the  seonrity  of  his  lands,  and  granted  bon^ 
and  dispositions  in  seonrity  therefor.  In  virtne 
of  the  powers  of  sale  contained  in  these  bonds 
the  property  was  exposed  for  sale  by  anotion 
at  Glasgow  on  25th  Haroh  188S,  when  John 
Stevenson  junior,  writer  in  Kilmarnock,  became 
the  purohaser  on  behalf  of  James  Walker  junior, 
Mauohline,  Ayrshire. 

Walker  and  Stevenson  agreed  to  take  up  the 
pnrohase,  one-half  to  each,  and  took  the  disposi- 
tion from  the  bondholders  who  sold  the  property 
in  their  favour  to  the  extent  of  one-half  each 
pro  indieito.'  They  raised  the  present  action  for 
declarator  of  property  of  one-half  pro  indivuo 
of  Flann,  and  that  by  the  sequestration  of  John 
M'Knight  A  Son,  and  the  partners  thereof,  the 
lease  became  nail  and  void,  and  for  decree  of 
removing  againat  the  defenders  the  two 
H'Knights,  and  John  M'Knight  &  Son,  and 
the  trustee  on  their  estates,  and  for  £1000  as 
damages  for  refnsal  to  cede  possession. 

The  pursuers  founded  on  the  following  provi- 
sion in  the  minnte  of  agreement  and  lease — 
"  That  as  from  and  after  the  26th  February  1874 
the  first  party  has  let  and  hereby  lets  to  the 
second  parties,  but  excluding  assignees  and  sub- 
tenants, legal  and  conventional,  without  the  con- 
sent in  writing  of  the  first  party;"  that  they  were 
now  in  right  of  the  first  party ;  and  that  they  had 
not  consented,  and  did  not  intend  to  consent,  in 
writing  or  otherwise,  to  the  assignees  or  sub- 
tenants of  tbe  second  parties  acquiring  right  to 
the  said  lease  or  subjects  thereby  let. 

The  estates  of  John  M'Knight  &  Son,  and  of 
John  M 'Bought  and  W.  0.  M'Knight,  as  partners 
thereof,  and  as  individnals,  were  sequestoated  on 
14th  May  188S. 

John  M'Knight  and  W.  C.  M'Knight  lodged 
defences.  They  averred  that  the  pursuers  knew 
of  the  existence  of  the  lease  at  the  time  when  they 
pnrcbased  the  subjects.  They  also  alleged  that 
daring  the  currency  of  the  lease  they  (the  defen- 
ders) had  laid  out  not  less  than  £6280  in  certain 
specified  meliorations,  of  which  meliorations  they 
claimed  that  they  were  entitled  to  the  value. 

The  pursuers  pleaded — "(2)  The  said  lease 
having  determined  and  come  to  an  end,  the  par- 
sners  are  entitled  to  decree  of  declarator  and 
removing  as  concluded  for.  (8)  There  never 
having  been  a  firm  of  John  M'Knight  &  Com- 
pany, the  bankrupts  cannot  maintain  possession 
on  the  footing  of  a  lense  in  favour  of  that  firm. 
(4)  EiU,  that  there  was  such  a  firm  of  John 
M'Knight  &  Oompany,  it  never  having  had  or 
obtained  possession  under  the  said  lease,  its  title 
to  possess  is  inept  against  the  pnrsners  as  singular 
successors  in  the  title." 

The  defenders  pleaded — "  (2)  The  lease  in  ques- 
tion being  a  valid  and  subsisting  one,  the  action 
is  groundless,  and  decree  of  absolvitor  should  be 
pronounced,  with  expenses.  (3)  In  any  event, 
the  pursuers  are  not  entitled  to  decree  without 
making  payment  of  the  cost  or  value  of  perman- 
ent buildings  and  other  meliorations  erected  or 
made  by  the  lessees  on  tbe  faith  of  the  lease  en- 
during for  twenty-five  years. " 

On  18th  January  1886  tbe  Lord  Ordinary 
(Fbaseb)  pronounced  this  interlocutor:—  .  .  . 


"Finds  that  there  was  no  oompany  carrying 
on  business  in  existence  at  the  time  of  the  said 
minute  under  the  name  of  John  M'Knight  & 
CJompany,  but  the  said  lease  was  in  favour  of  the 
defenders  John  M'Knight  and  William  Crichton 
M'Knight,  who  carried  on  business  in  partnership 
under  the  firm  name  of  John  M'Knight  &  Son, 
and  that  the  said  lease  was  truly  a  lease  in  favour 
of  John  M'Knight  &  Son :  Finds  that  the  estates 
of  said  firm  of  John  M'Knight  &  Son  were  seques- 
trated on  14th  May  1886,  and  that  the  partner- 
ship thereby  came  to  an  end  ;  and  that  in  conse- 
quence of  the  pursuers  (who  are  now  proprietors 
of  the  subjects  of  the  said  lease)  refusing  to  give 
consent  to  tbe  assignees  of  the  partnership  to 
acquire  right  to  the  lease  of  the  subjects  let,  the 
said  lease  has  come  to  an  end,  and  the  pnrsuers 
are  entitled  to  decree  of  declarator  and  removing 
as  concluded  for :  As  regards  the  conclusion  for 
damages,  appoints  the  case  to  be  put  to  the  roll 
in  order  that  it  may  be  stated  how  far  this  claim, 
in  regard  to  which  no  proof  has  been  led,  is  to 
be  insisted  in,  Ao. 

"  Opinion.— John  M'Knight,  the  proprietor  of 
the  minerals  let  iotbe  firm  of  John  M'Knight  A 
Son,  had  granted  bonds  and  dispositions  in  seon- 
rity over  the  property,  and  in  virtue  of  tlie  powers 
of  sale  contained  in  these  bonds  the  property  was 
exposed  for  sale  by  auction  at  Glasgow  on  the  25th 
day  of  March  1885,  when  the  pursuer  John 
Stevenson  junior  offered  the  upset  price  of 
£11,500,  and  was.  preferred  to  the  purobaae  as 
the  only  offerer.  He  thereupon  dechu-ed  that  he 
made  the  offer  on  behalf  of  the  other  pursuer 
James  Walker  junior,  who  consequently  enacted 
himself  as  purchaser,  and  bound  himself  to  im- 
plement the  articles  of  roup.  Both  the  pursuers 
signed  the  minute  of  enactment.  The  pursuers 
afterwards  agreed  to  take  equal  shares,  and  there- 
fore, at  tbe  request  of  James  Walker,  tbe  dis- 
position subsequently  made  out  was  to  the  pur- 
suers to  the  extent  of  one-half  pro  indivito  each, 
and  their  respective  heirs  and  assignees  whomso- 
ever. 

"The  pnrsners  having  thus  become  proprie- 
tors of  the  subjects,  now  insist  upon  the  firm  of 
John  M'Knight  &  Son  removing,  and  to  have  de- 
clarator that  the  lease  is  at  an  end  on  account  of 
the  bankruptcy  of  the  partnership.  The  lease  is 
in  favour  of  John  M 'flight  &  Company,  but  it 
was  clearly  proved  that  although  persons  dealing 
with  the  firm  sometimes  wrote  letters  to  them 
under  that  name,  they  never  carried  on  business 
except  under  the  name  of  John  M'Knight  &  Son. 
Now,  it  is  tbe  law  that  the  bankruptcy  of  a  part- 
neisbip  tenant  of  heritable  subjects  puts  an  end 
to  a  lease,  as  was  decided  in  the  case  of  Gamp~ 
beUv.  The  Colder  Iron  Co.,  December  11, 1806, 
reported  by  Professor  Bell  in  1  Com.  p.  82,  and 
accepted  as  law  by  all  subsequent  writers  who 
have  referred  to  the  point,  and  this  because 
sequestration  dissolves  a  partnership,  and  so 
there  being  no  longer  a  partnership,  Uiere  is  no 
tenant  The  case  of  Campbell  also  is  useful,  as 
showing  that  although  the  lease  here  was  in 
name  of  John  M'Knight  &  Company,  if  it  turns 
ont,  as  it  has  turned  out,  that  it  was  a  lease  for 
John  M'Knight  &  Son,  the  misnomer  in  the 
lease  would  be  treated  as  of  no  moment.  In  the 
case  of  Campbell  the  lease  was  in  favour  of  David 
Mnschet  of  the  Calder  Ironwork,  for  himself  and 
partners,  but  the  lease  was  granted  to  '  David 
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MuBohet  and  his  heiis,  Beclnding  aasigneeg,  legal 
OT  Tolantaiy,  and  all  sub- tenants.'  On  the 
bankraptoy  of  the  company  the  Oonrt  f  onnd  that 
the  lease  had  determined,  though  Mnsohet  him- 
self was  not  bankrupt,  and  this  on  the  ground 
that  it  was  truly  granted  to  the  company,  and 
not  to  Mnsofaet  as  a  private  indiyidnal. 

'■  The  defenders  plead  in  defence  that  the 
pursuers  in  any  event  '  are  not  entitled  to  decree 
without  making  payment  of  the  cost  or  value  of 
permanent  buUdings  and  other  meliorations 
erected  or  made  by  the  lessees  on  the  faith  of 
the  lease  enduring  for  twenty-five  years.'  And 
in  support  of  this  plea  they  have  a  statement  of 
facts  shewing  permanent  improvements  upon 
the  premises  of  the  value  of  £G280.  It  is  said 
that  if  this  sum  or  any  other  sum  should  be  re- 
covered for  permanent  improvements  it  would 
go  to  the  oreditois  of  the  bankrupts,  and  this  is 
qoite  true.  But  the  trustee,  who  has  been 
called  as  a  defender  to  this  action,  has  not 
appeared,  and  has  made  no  claim.  The  bank- 
rupts in  these  circumstances  are  entitled  to  go 
on  with  the  action  in  order  to  vindicate  property 
which  may  ultimately  leave  a  surplus  after  pay- 
ing all  the  claims  of  creditors.  Of  course  if  the 
pursuers  demanded  it  the  defenders  could  not 
maintain  such  pleas  without  finding  caution,  but 
no  such  caution  has  been  asked  for. 

"But  there  is  another  and  a  complete  answer 
to  this  claim  of  the  defenders.  It  falls  directly 
nnder  the  case  of  Seott't  Exeevtort  v.  Hepburn, 
Jnne  14, 1876,  8  B.  816,  where  the  Court  deter- 
mined that  the  tenant  whose  lease  was  prema- 
turely brought  to  a  close  had  no  claim  for  com- 
pensation for  improvements  by  which  the  land- 
lord had  been  lucratvs. 

"The  claim  of  £1000  for  damages  in  oonse- 
qnence  of  the  retention  of  possession  by  the  de- 
fenders was  not  insisted  in  before  the  Lord  Or- 
dinary, and  no  proof  in  regard  to  it  was  led. 
But  still  it  has  not  been  expressly  given  up,  and 
therefore  the  case  has  been  ordered  to  the  roll, 
that  the  pnrsners  may  have  an  opportunity  of 
stating  what  they  intend  to  do  with  regard  to 
this  claim." 

By  a  subsequent  interlocutor  the  Lord  Ordi- 
nary granted  decree  of  declarator  and  remov- 
ing against  "the  compearing  defenders  John 
M'Kuight  and  William  Crichton  M'Knight,  in 
terms  of  the  condnsions  of  the  summons  for 
declarator  and  removing :  Assoilzies  said  defen- 
ders from  the  condnsion  of  the  snmmons  for 
damages,  and  decerns :  Finds  said  defenders 
liable  to  the  pursners  in  expenses,"  Ao. 

The  defenders  reclaimed,  and  argued  that 
looking  to  the  peculiar  language  of  the  lease,  it 
was  not  cut  down  by  the  sequestration  of  the 
firm  of  John  M'Knight  &  Sou.  While  bankruptcy 
terminated  a  copartnery,  it  did  not  necessarily 
end  a  lease  in  a  question  between  the  tenant  and 
the  landlord,  provided  he  could  fulfil  the  require- 
ments of  the  lease.  The  lessees  here  were  really 
trustees  for  future  partners,  and  fairly  read  this 
was  not  a  leans  excluding  assignees.  They  were 
not  excluded  from  their  claim  for  meliorations 
by  the  case  of  BeoU  ▼.  Hepburn  (tupra  eit.) 

Authorities  —  1  Bell's  Com.  82  (6th  ed.); 
Bell  on  Leases,  160  ;  Hunter  on  Landlord  and 
Tenant,  ii.  685 ;  QittMpie  T.  Clark,  November 
22,  1821, 1  S.  160. 


BepUed  for  pursuers — Bankruptcy  ended  a 
copartnery.  Here  not  only  was  the  company  bank- 
rupt, but  each  of  its  partners  was  in  the  same 
condition.  The  question  of  meliorations  was 
decided  by  the  case  of  Seott. 

Authorities  cited  above,  and  Bell's  Prin.  877 ; 
Lindley  on  Partnership,  221  and  1111. 

At  advising — 

LoBD  PaisinxNT— There  can  be  no  donbt  that 
the  interlocutor  of  the  Xiord  Ordinary  in  this  case 
is  right.  The  firm  of  M'Knight  &  Son  became 
bankrupt,  and  was  sequestrated  in  Ifay  1885, 
and  it  is  this  sequestrated  copartnery  who  are  the 
tenants  under  the  lease  in  question.  Now,  it  is 
laid  down  by  Professor  Bell  in  his  Commentaries 
that  "  when  a  lease  is  granted  to  a  company  with 
an  exclusion  of  snb-tenants  and  assignees  the 
baokruptcy  of  the  company  puts  an  end  to  the 
lease,"  and  in  support  of  this  he  cites  the  case  of 
CamiMi  V.  The  Ualder  Iron  Companf,  December 
11,  1805. 

Now,  I  put  out  of  view  in  the  first  place  the 
case  which  Mr  Bell  cites,  and  I  say  that  the  doc- 
trine which  he  lays  down  in  this  passage  is  irre- 
sistibly well  founded,  because  we  find  that  when 
a  company  is  sequestrated  it  is  ipio  facto  dis- 
solved, and  if  a  company  is  dissolved  it  continues 
to  exist  only  for  the  purpose  of  being  wound  up. 
The  dissolution  is  in  fact  the  result  of  the  seques- 
tration. How  then  can  such  a  company  be  a 
party  to  a  current  lease  requiring  the  outlay  of 
capital  and  active  management  for  its  proper 
working.  The  company  has  no  pertona  to  be 
represented  in  the  lease ;  and  accordingly,  even 
if  there  had  been  no  such  case  as  Campbell-y.  The 
Colder  Iron  Company,  my  judgment  on  the  pre- 
sent case  would  have  been  the  same,  while  the 
case  of  Campbell  is  just  an  illustration  of  what  I 
have  been  saying. 

A  good  deal  was  urged  in  the  course  of  the 
discussion  as  to  the  peonlarities  of  this  lease, 
but  I  must  say  that  I  think  these  peculiarities  ar« 
somewhat  imaginary. 

There  is  no  do;abt  a  perfectly  good  exclusion 
of  assignees  and  sub-tenants  in  the  first  clause 
of  this  agreement,  but  it  has  been  urged  that  as 
the  second  parties  are  described  in  it  as  "  trustees 
for  the  said  company,  and  the  partners  present 
and  future  thereof,"  the  idea  of  future  partners 
is  opposed  to  the  exclusion  of  assignees.  Now,  I 
can  see  no  inconsistency  in  this,  because  it  is 
specially  provided  that  any  new  partners  are  to  be 
taken  in  only  with  the  lan^ord'sconsent,  and  being 
in  this  manner  made  partners  they  would  not 
be  taken  in  against  the  conditions  of  the  lease. 

I  do  not  thmk  however  that  either  of  the  par- 
ties to  this  agreement  realised  what  the  full  effect 
would  be  of  taking  new  partners  into  the  concern, 
namely,  that  it  wotild  have  the  effect  of  termin- 
ating Uie  old  company,  but  even  this  might  have 
been  done  if  the  alteration  in  the  copartnery  had 
been  made  with  the  landlord's  consent. 

As  to  the  question  of  meliorations,  I  quite 
agree  with  the  Lord  Ordinary  that  the  case  of 
Scott,  in  8  B.  816,  decides  that  matter  condn- 
sively. 

LoBD  Shajid — I  have  come  to  be  of  the  same 
opinion.  As  sequestration  has  produced  a  dis- 
solution of  the  copartnery  and  as  assignee  are 
by  the  terms  of  this  lease  expressly  excluded, 
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the  lease  mast  necessarily  in  the  present  case 
fall  back  to  the  landlord.  Some  nice  qnestions 
might  pethapa  hare  arisen  Hooking  to  the 
terms  of  the  lease)  as  to  whether  the  landlord 
oould  hare  objected  to  an  additional  partner 
being  aasnmed  on  the  gronnd  that  assignees  were 
excluded.  This  point  howerar  is  not  raised  by 
the  present  case.  On  the  question  before  ns  as 
to  the  sequestration  of  the  copartnery  terminat- 
ing the  lease,  I  agree  with  your  Lordship,  and  I 
thmk  that  the  other  point  is  settled  by  the  case 
otBeotL 

LoBD  AnAx — I  am  quite  dear  that  this  was  a 
lease  to  the  copartnery  of  M 'Knight  &  Com- 
pany, and  it  is  eqaally  dear  in  law  that  bank- 
ruptcy operates  a  dissolution  of  the  copartnery. 
As  therefore  there  is  no  tenant  here,  and  as  as- 
signees are  excluded,  there  is  dearly  no  existing 
lease.  Nor  can  I  see  apon  what  grounds  there 
can  be  any  daim  for  meUorstions. 

liOBD  Hubs  was  absent  on  oirooit. 

The  Ooort  adhered. 

Counsel  for  Pursuers — Biokson.  Agent — T. 
Carmichael,  aB.O. 

Counsel  for  Defender— Bhind— Baxter.  Agent 
— Ii.  M'Intosh,  8.S.C. 


Wednesday,  February  24. 

SECOND    DIVISION. 

[Lord  Trayner,  Ordinary. 

CRAIG  V.  PICKEn's  TRUSTEES. 

BrUaU— Money  Directed  to  be  Entailed— Sueeei- 
tion—Vettiiui — Entail  Amendment  Aet  1848 
(11  and  12  Viet.  cap.  86),  tee.  27. 

A  troBter  directed  Ids  trustees  to  carry  on 
after  his  death  till  the  termination  of  the 
leases  the  farms  of  which  he  might  be  tenant 
at  his  death,  and  to  sell  the  stock,  dw.,  at 
the  respeotire  terminations  thereof.  He 
further  directed  them,  "after  providing  for 
payment"  of  an  annuity,  "and  fal6Iling 
the  foregoing  purposes,"  to  apply  the  residue 
of  his  means  to  a  certain  extent  in  the  pur- 
chase of  heritage  in  Ayrshire,  to  be  entailed 
strictly  on  a  certain  series  of  heirs,  the  first 
person  to  be  called  being  his  only  daughter. 
At  his  death  he  was  tenant  of  farms  the  leases 
of  which  would  not  expire  for  about  12  years, 
and  his  estate  was  liable  to  fulfil  the  obliga- 
tions of  these  leases.  A  petition  was  pre- 
sented by  his  daughter  under  sec.  27  of  the 
Butherfurd  Act,  praying  that  she,  as  the 
person  who  in  the  oiroumstances  would  be 
entitled  if  the  entail  were  made  to  disentail 
and  acquire  in  fee-simple,  might  be  fonnd 
entitled  to  the  estate  as  far  as  realised,  and  the 
yaloe  of  the  stock  still  on  the  farms,  as  money 
directed  to  be  employed  in  porchasing  lauds 
to  be  entailed.  Petition  refuted,  because  the 
entail  was  not  to  be  made  till  the  expiry  of 
the  leases,  which  had  not  yet  occurred . 


Opinion  that  the  petitioner  had  yet  no 
vested  interest  under  her  father's  trust-deed. 
Opinion  that  sec.  38  of  the  Entail  Amend- 
ment Act  1848,  providing  that  the  date  of  an 
entail  directed  to  be  made  shall  be  held  to 
be  the  date  of  the  coming  into  operation  of 
the  deed  directing  it,  was  intended  only  to 
fix  the  date  of  an  entail  for  the  purpose  of 
ascertaining  the  powers  of  the  heir  in  pos- 
session to  disentail 
John  Pioken,    farmer,   Mansfield  Mains,   New 
Camnook,  died  on  12th  Ilarch  1884.    By  his  trust- 
dispoaitiQu  and  settlement  dated  7th  February 
1884,   he  conveyed  his  whole  estate  to  certain 
trustees  for  certain  purposes.     The  third  purpose 
of  this  settlement  was — "  In  the  event  of  my  de- 
cease during  the  currency  of  my  present  leases  of 
the  farms  of  Lethans  and  OIocMowie  in  the  parish 
of  New  Cumnock,  and  of  Boghead  in  the  parish 
of  Auchenleck,  or  of  any  of  them,  or  during  the 
currency  of  the  lease  or  leases  of  any  other  farm 
or  farms  whatsoever  that  I  may  be  in  possession 
of  at  the  time  of  my  decease,  I  direct  and  appoint 
my  trustees  to  carry  on,  conduct,  and  manage 
the  whole  businesses  and  concerns  of  said  farms 
until  the  respective  leases  thereof  shall  expire, 
and  on  the  terminations  thereof,  or  as  soon  there- 
after  as   it  can  be  accomplished,   to  sell  and 
dispose  of  the  whole  stock,  crop,  and  farming 
implements  pertaining  and  belonging  respectively 
thereto."      The  Jlfth    purpose    provided    that 
' '  after  providing  for  payment "  of  an  annuity  left 
to  his  widow  by  the  leeond  purpose, ' '  and  fulfilling 
the  foregoing  purposes,"  his  trustees  were  "to 
apply  the  residue  of  my  means  and  effects,  to  the 
extent  of  a  sum  not  exceeding  £10,000  sterling, 
in  the  purcbase  as  opportunity  offers  of  such 
lands  and  other  heritages  situated  in  the  county 
of  Ayr  as  my  trustees  shall  consider  eligible,  and 
to  convey  and  make  over  said  lands  and  other 
heritages  by  a  valid  and  effectual  deed  of  strict 
entail  to  and  in  favour  of  my  only  child  Mrs 
Jane  Watt  Ficken  or  Craig,  wife  of  John  Craig, 
ship  and  insurance  broker,  Oreenock,  whom  fail- 
ing to  the  heirs-male  of  her  body,  whom  failing 
to  my  nephew  John  Picken,  divinity  student, 
son  of  the  said  James  Pioken  [his  brother,  who 
was  one  of  the  trustees  nominated],  whom  failing 
to  the  heirs-male  of  his  body,  whom  failing  to  the 
heirs-female  of  his  body,  whom  all  failing  to  my 
next  nearest  heirs  and  assignees  whomsoever,  the 
eldest  heir-female  and  the  descendants  of  her 
body  always  excluding  heir-portioners  and  suc- 
ceeding without  division  throughout  the  whole 
course  of  succession. "    By  the  sixth  purpose  his 
only  child  Mrs  Jane  Ficken  or  Craig  was  appointed 
residuary  legatee  in  liferent,  and  by  the  seomfA 
purpose  her  children  were  appointed  to  the  fee 
of  the  residue  of  his  estate. 

At  the  date  of  the  truster's  death  (12th  March 
1884)  he  was  tenant  of  the  farms  of  Mansfield 
Mains  and  Hill,  the  leases  of  which  expired  at 
Whitsunday  1885,  and  of  the  farms  of  Lethans 
and  Clocklowie,  the  leases  of  which  were  not  to 
expire  till  Whitsunday  1897.  The  trustees  on 
entering  on  their  ofiSce  sold  the  farm  stock,  Sus., 
on  the  farms  of  Mansfield  Mains  and  Hill  for 
about  £3500,  and  proceeded  to  manage  and  carry 
on  in  terms  of  the  truster's  directions  the  farms 
of  Lethans  and  Clocklowie.  The  value  of  stock 
on  these  farms  was  considerable,  but  the  predse 
amount  was  not  admitted  in  these  proceedings. 
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This  was  a  petition  by  the  testator's  only  child 
before  mentioned,  Mrs  Jean  Pioken  or  Oraig  (who 
was  of  fnll  age,  and  not  subject  to  any  l^al  in- 
capacity) for  warrant  of  payment  of  the  price 
(which  she  stated  was  £8500)  of  the  stock  on 
Mansfield  Mains  and  Hill,  which  the  trostees  had 
sold,  and  of  £7000  as  the  valae  of  the  sheep 
stock,  &c.,  on  Lethans  and  Clocklowie,  or  other- 
wise for  delivery  to  her  of  that  stock.  She  had 
one  son,  John  Ficken  Craig,  who  was  the  next 
heir  entitled  to  succeed  to  her  nnder  the  entail 
directed  by  her  father  to  be  made,  and  who  was 
a  pupil.  The  next  heir  entitled  to  succeed  wis 
her  cousin  John  Ficken  above  designed,  who  was 
of  full  age.  She  prayed  that  a  curator  ad  litem 
be  appointed  to  John  Ficken  Craig,  and  the  value 
of  his  interest  ascertained.  The  petition  was 
based  on  the  27th  section  of  the  Bntherf  ord  Act 
1848  (11  and  12  Yict.  cap.  86),  which  pro- 
vides— "That  where  any  money  or  other  pro- 
perty, real  or  personal,  has  beien  or  shall  be 
invested  in  trust  for  the  purpose  of  purchasing 
land  to  be  entailed,  or  where  any  land  is  or 
shall  be  directed  to  be  entailed,  but  the  direc- 
tion has  not  been  carried  into  effect,  it  shall 
be  lawful  for  the  party  who,  if  the  land  had 
been  entailed  in  terms  of  the  trust,  would  be  the 
heir  in  possession  of  the  entailed  land,  and  who 
in  that  case  might  by  virtue  of  the  Act  have  ac- 
quired to  himself  such  laud  in  fee-simple  by  exe- 
cuting and  recording  an  instrument  of  disentail 
as  aforesaid,  to  make  summary  application  to  the 
Court,  as  hereinafter  provided,  for  warrant  and 
authority  for  the  payment  to  him  of  such  money,  or 
for  the  con  veyance  to  him  of  such  land  in  fee- simple, 
and  the  Court  shall,  upon  such  application,  and 
with  such  consents,  if  any,  as  would  have  been 
required  to  the  acquisition  of  such  land  in  fee- 
simple,  have  power  to  grantsnchwarrantandautho- 
rity."  Section  28  of  the  Act  provides — "  And  be 
it  enacted,  that  for  the  purposes  of  this  Act  the 
date  at  which  the  Act  of  Parliament,  deed,  or 
writing  placing  snoh  money  or  other  property 
nnder  trust,  or  directing  such  land  to  be  entailed, 
first  came  into  operation,  shall  be  held  to  be  Uie 
date  at  which  the  land  should  have  been  entailed 
in  terms  of  the  trust,  and  shall  also  be  held  to  be 
the  data  of  any  entail  to  be  made  hereafter  in 
execution  of  the  trust,  whatever  be  the  actual 
date  of  such  entail." 

The  petitioner  averred  that  she  was  "  the  party 
who,  if  the  directions  of  the  said  trust-disposition 
and  settlement  were  carried  out,  would  be  the 
heir  in  possession  of  the  lands  to  be  purchased, 
and  who  in  that  case  might,  by  virtue  of  the  En- 
tail Statutes,  acquire  to  herself  such  lands  in  fee- 
simple  by  executing  and  recording  an  instrument 
of  disentail  thereof  in  terms  of  the  Entail  Sta- 
tutes." 

Answers  were  lodged  by  the  trustees,  who  main- 
tained that  the  petition  was  incompetent,  in  re- 
spect the  period  at  which  the  trustees  were  directed 
to  entail  had  not  yet  arrived,  and  would  not  ar- 
rive till  the  termination  of  the  whole  leases. 
"Till  the  leases  of  these  two  farms  expire — to 
wit,  at  'Whitsunday  1897 — the  free  proceeds  of 
the  trust-estate  cannot  be  ascertained,  nor  the 
trust  purposes  become  capable  of  fulfilment.  It 
will  hie  observed  that  it  is  only  '  after  providing 
for  payment  of  said  annuity  to  my  widow,  and 
fulfilling  the  foregoing  purposes,'  Uiat  the  tnu- 
tees  are  directed  to  entail.    The  foregoing  pnr- 


poaee  referred  to  are— payment  of  debts ;  giving 
to  the  widow  the  liferent  of  the  hoosehold  fomi- 
tnre  ;  paying  her  legacy  of  £S00  and  her  annnity 
of  £160 ;  carrying  on,  conducting,  and  managing 
the  whole  business  of  the  farms  nntil  the  respec- 
tive leases  thereof  shall  expire,  and  on  the  ter- 
mination thereof,  selling  and  dispceing  of  the 
i^ole  stock  belonging  respectively  thereto."  In 
the  second  place  they  objected  that  the  Bntherfnrd 
Act  did  not  apply,  because  there  was  no  snm  in 
their  hands  representing  subjects  to  be  entailed. 

The  Lord  Ordinary  (Trjltvmr)  refoaed  the  peti- 
tion. 

"  Opinion. — [After  ttating  thefaeti] — The  tms- 
tees  (who  also  represent  the  interest  of  John 
Ficken,  the  heir  next  called  to  the  entailed  sac- 
cession  after  the  petitioner  and  the  heirs  of  her 
body)  object  to  the  petitioner's  demand  on  the 
gronnds  (1)  that  no  right  nnder  the  trust-deed 
has  yet  vested  in  the  petitioner,  and  (2)  that  there 
is  not  now  any  entailed  estate  in  fact  or  by  im- 
plication of  law  which  can  be  disentailed. 

"  With  regard  to  the  first  objection,  it  has  to 
be  observed  that  under  the  trust-deed  of  the  late 
John  Ficken  there  is  no  direct  conveyance  or  gift 
in  favour  of  the  petitioner.  The  whole  estate  of 
the  truster  is  conveyed  to  his  trustees  with  direc- 
tions to  them  at  a  certain  period  to  make  an 
entail  of  land  to  be  bonght  by  the  proceeds  of  a 
part  of  the  estate,  under  which  entail  the  peti- 
tioner will  be  institute  if  she  survives  that 
period.  Unless  she  survives  that  period  she  will 
take  no  benefit  nnder  the  trust-settlement  of  John 
Ficken— Bryton'i  Trutteet  v.  Clark,  8  R.  142  ; 
Stodart't  TrutUet,  8  Macph.  667.  As  she  has 
therefore  at  present  no  vested  interest  nnder  the 
trust-deed,  and  the  time  has  not  arrived  at  which 
the  trustees  are  directed  to  convey  any  right  to 
her,  I  am  of  opinion  that  she  has  no  title  to  insist 
in  the  present  petition. 

"  The  second  objection  stated  by  the  tmstees 
appears  to  me  also  to  be  well-founded.  I  am  of 
opinion  that  the  27th  section  of  the  Bntherfnrd 
Act  is  not  applicable  to  the  circnmstances  of  the 
present  case.  That  section  provides — [^m  Lord- 
thip  here  quoted  the  daute'].  I  think  this  clause  pre- 
supposes the  existence  of  a  sum  of  money  in  the 
hands  of  tmstees  with  which  they  are  directed 
to  purchase  land  to  be  entailed.  In  snch  a  case 
the  money  represents  the  subjects  to  be  entailed, 
and  the  person  who  would  be  entitled  to  disentail 
the  lands  (if  the  entail  had  been  made)  is  declared 
entitled  to  the  money  itself,  thereby  saving  the 
expense  of  entailing  and  disentailing.  Bat  Uiere 
is  no  such  snm  of  money  in  the  hands  of  BIr 
Ficken's  trustees  or  elsewhere  at  this  moment. 
What  the  tmstees  in  this  case  are  directed  to  ex- 
pend in  the  purchase  of  land  to  be  entailed  is  *  the 
residue'  of  Mr  Ficken's  estate,  but  not  exceeding 
£10,000;  but  what  that  residue  may  be,  or  who 
the  person  entitled  to  get  it,  oan  only  be  ascer- 
tained after  the  parposes  of  the  tmst  iiave  been 
fulfilled.  Ur  Ficken's  tmstees  ooold  not  be  called 
upon  just  now  to  expend  any  part  of  the  trust- 
estate  in  the  purchase  of  land  to  be  entailed, 
because  at  this  moment  they  do  not  hold  any 
money  dedicated  to  that  purpose;  and  if  they 
have  not  money  to  pnrchaae  land  to  be  entailed, 
they  have  no  money  which  the  petitioner  (assum- 
ing that  otherwise  she  had  a  title  to  it)  oan  de- 
mand under  section  27  of  the  Butherfurd  Act. 

"  The  petitioner  nrged  alternatively  that  if  she 
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wu  not  entitled  to  the  stock,  Aa,  on  the  farmg, 
oi  the  value  of  it,  she  waa  at  leaat  entitled  to  the 
Bom  of  £8500,  now  in  the  hamda  of  the  tmsteeg, 
lealiaed  by  the  sale  of  a  part  of  the  eatate.  I 
oannot  distingaish  in  this  manner  between 
parte  of  the  trust-estate.  The  reasons  I  have 
already  given  for  deciding  against  the  petitioner's 
claim  as  a  whole  are  applicable  also  to  this  altema- 
tive  demand.  In  managing  the  farms  nndei  their 
charge  in  terms  of  the  traster's  directions  the 
tmsteee  may  incnr  obligations  which  they  are  en- 
titled to  meet  ont  of  the  trust-estate.  To  deprive 
them  of  the  power  of  doing  bo  might  so  rednce 
the  ultimate  residue  of  the  truster  as  to  defeat 
the  leading  purpose  of  his  trust-deed.  But  apart 
from  this,  I  repeat  that  it  is  '  the  residue'  of  his 
estate  which  the  truster  directed  to  be  expended 
on  the  purchase  of  land  to  be  entailed  when  that 
had  been  ascertained  and  realised,  and  not  any 
part  of  his  estate  which  in  the  course  of  manage- 
ment or  realisation  might  happen  to  come  into 
his  trustees'  hands. " 

The  petitioner  reclaimed,  and  argued — (l)The 
trost-deed  came  into  operation  for  the  purposes 
of  the  disentailing  clauses  of  the  Butherfurd  Act 
at  the  date  at  which  the  deed  placing  the  money 
under  trust  came  into  operation  as  a  deed  for 
placing  money  under  tmst  for  the  ultimate  pur- 
pose of  bnjring  land  to  be  entailed,  and  that  of 
course  waa  the  truster's  death.  At  his  death, 
then,  there  came  into  existence  an  entailed  estate 
and  an  heir  of  entaiL  The  time  in  the  circum- 
•tances  had  therefore  arrived  for  making  this  ap- 
idioation — Di^»on  v.  Diekton,  June  8,  1855,  1 7 
D.  814;  Blade  v.  Avid,  November  5, 1873, 1  B. 
183,  opinion  per  Lord  President,  p.  146 ;  Cfordon 
v.  6(»-don,  March  2,  1866,  4  Uaoph.  501.  (2) 
fflte  had  moreover  a  vested  interest  a  morie  tetta- 
torii  in  the  trust-estate — Lindtay't  Tnuteet,  No- 
vember 26,  1880,  12  B.  964;  M' Alpine,  die., 
March  20,  1888,  10  B.  887;  Rou'  TrvtUet, 
December  18,  1884,  12  B.  878.  In  Htodart't 
Truttta,  March  6,  1870,  8  Macph.  667,  cited  by 
the  Lord  Ordinary,  there  was  no  immediate 
interest  g^ven  as  here  in  the  estate. 

The  trustees  replied — They  had  been  directed 
to  make  an  entail  when  the  leases  of  the  farms 
came  to  an  end.  If  the  petitioner  survived  that 
period  she  would  be  institute  under  the  entail, 
and  then  she  might  make  her  application.  If  she 
did  not  survive,  she  would  take  no  interest  under 
the  trust-deed— £7:y«m'«  Trustee*  v.  Glark,  No- 
vember 26,  1880,  8  B.  142  ;  Stodart'i  Truiteet, 
March  5,  1870,  8  Maoph.  667.  This  application, 
then,  was  premature.  In  1897,  when  the  leases 
had  expired,  but  not  sooner,  Black  v.  AiM  would 
be  an  authority  for  the  petitioner.  (2)  There 
could  not  in  the  above  circumstances  beany  vest- 
ing. 

At  advising — 

LoBD  JusnoK-QuEBX — I  am  clearly  of  opinion 
that  we  oannot  give  the  petitioner  what  she  aaks. 
The  petition  is  founded  on  the  Butherfurd  Act, 
but  it  seems  to  me  that  the  petitioners  have 
failed  to  make  ont  a  case  under  the  Butherfurd 
Act.  I  do  not  think  that  any  question  upon 
the  construction  of  these  clauses  properly  arises 
here.  The  testator  directed  his  trustees  in 
certeis  circumstances,  and  if  they  were  in 
fands  to  do  80,  to  entail  a  certain  proportion 
of   the   eatate   which   be   left.       He   directed 


that  certain  funds  should  be  invested  in  the 
purchase  of  estates.  He  placed  a  limit  to  the 
amount  to  be  expended  in  purchasing  estates  for 
that  pnrpoae.  But  all  that  I  think  is  subsidiary 
to  tiie  other  or  prior  pnrposes  of  the  trust-deed 
being  carried  ont.  Now,  it  so  happens  that  that 
cannot  be  done  for  a  considerable  period  of  time, 
because  one  of  the  essentials  is  that  the  farms 
which  were  in  the  hands  of  the  testator  shall  be 
carried  on  till  the  termination  of  the  lease.  The 
termination  of  the  lenae  is  in  1897,  ten  years  after 
this  time.  Now,  I  think  the  direction  to  carry  on 
these  leases  must  be  carried  out  accftrding  to  its 
termsunless  the  parties,  concerned  otherwise  agree. 
How  far  the  trustees  are  entitled  to  make  an 
agreement  subject  or  not  to  the  landlord,  I  am 
not  prepared  at  this  moment  to  say  until  we 
have  some  proposal  before  us.  But  I  am  very 
dear  that  unless  something  happens  to  interrupt 
the  operation  of  those  danses  in  the  trust-deed 
to  which  I  have  referred,  the  trustees  must 
simply  follow  in  the  steps  marked  ont  for  them 
by  tiie  deed  in  question,  and  that  nothing  can  be 
done  in  the  way  of  purchasing  lands  to  be  en- 
tailed, or  in  disposing  of  the  money  that  would  be 
so  applied,  until  the  leases  of  these  farms  have 
ran  ont,  or  at  all  events  until  the  trustees  are 
relieved  of  the  obligation  of  doing  so. 

Now,  if  that  is  a  sound  view  to  take,  there  is  no 
further  question  here  as  to  vesting.  I  do  not 
think  that  that  makes  much  difference  in  the 
question  we  are  here  considering,  because  I  am  of 
opinion  that  the  injunctions  of  the  testator  are 
quite  specific  and  must  be  obeyed.  It  would, 
however,  be  very  difSoult  to  make  out  that  any 
right  had  vested,  seeing  that  there  is  a  whole 
series  of  destinations  to  other  persons  in  the  event 
of  failure  of  the  party  who  would  be  the  first  in- 
stitute in  the  proposed  entaiL  I  think  that  is  a 
most  material  consideration,  and  that  probably 
no  vesting  could  take  place  under  these  cir- 
cumstances. 

Accordingly  I  think  the  petition  must  be  dis- 
missed. 

LoKD  YouKO — I  am  of  the  same  opinion,  and  on 
the  same  grounds,  and  I  only  desire  to  add  a  few 
words  on  what  is  really  not  within  the  case  which 
we  have  to  decide  here,  although  that  case  sug- 
gests them.  The  testator  here  directed  certain 
farms  which  he  had  leases  of  to  be  carried  on 
by  his  trustees  after  his  death,  until  the  leases 
terminated.  Prima  fueie,  and  in  the  absence  of 
any  good  reason  sgainst  it,  that  direction  of  his 
must  be  carried  out.  What  I  wish  to  observe, 
however,  is  this — that  I  have  a  strong  impression, 
and  commend  it  to  the  consideration  of  the  par- 
ties themselves,  that  if  experience  has  shown,  or 
in  the  immediate  future  shall  show,  indeed,  if 
experience  at  any  time  shall  show,  that  it  is 
certainly  to  the  detriment  of  the  tmst-eatate,  and 
those  who  are  interested  in  it,  that  this  business 
of  farming  should  be  proceeded  with,  I  think 
there  must  be  some  way  of  terminating  it.  It 
would  not,  I  think,  be  held  necessary  that  the 
trustees  should  prosecute  a  losing  business  to  the 
detriment  of  the  interests  with  which  they  are 
charged  simply  because  there  may  be  unborn 
people  who  are  interested.  I  merely  suggest 
that,  while  I  am  at  the  same  time  of  opinion  that 
no  means  can  be  taken  of  the  nature  suggested  in 
this  petition  under  the  Butherfurd  Act.     If  the 
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trustees,  as  well  as  the  benefioiaries,  however,  are 
satisfied  that  it  is  not  in  the  interest  of  those  eon- 
oemed,  bat  would  be  pemioious  to  the  interests 
of  those  ooncemed,  to  carry  on  those  farms, 
there  must  be  some  way  of  obtaining  authority 
for  discontinuing  that  losing  business  with  safety 
to  those  who  are  primarily  responsible. 

IiORD  Bdthksfitbs  CukBK — I  Bm  of  the  same 
opinion.  This  application  is  made  under  the 
27th  section  of  Uie  Entail  Amendment  A.at  of 
1848,  for  the  purpose  of  getting  authority  for  the 
pnrehase  of  estates  to  be  entailed  on  a  series  of 
heirs.  Now,  looking  at  the  trust-deed,  I  do  not 
doubt  that  the  time  for  purchasing  lands  and  en- 
tailing them  upon  a  series  of  heirs  has  not  yet 
arriyed.  Therefore  I  think  it  plain  that  the 
petitioner  is  not  entitled  to  present  a  petition 
under  the  section  of  the  Act  to  which  I  have 
referred. 

The  Act  IB  an  Act  which  is  intended  to  enable 
heirs  in  possession  of  entailed  estates  to  disentail. 
The  only  persona  under  the  leading  sections  of 
the  Act  who  are  entitled  to  get  powers  for  the 
purpose  of  disentailing  are  heirs  in  possession. 
Bat  in  certain  cases  there  is  money  directed  to  be 
paid,  and  the  27th  section  giTes  certain  powers 
by  which  money  may  be  obtained,  but  as  I  read 
the  danses  which  are  here  applicable,  the  per- 
son who  applies  to  disentail  money  must  be  with 
respect  to  that  money  in  the  position  of  an  heir 
of  entail  in  possession.  Kow,  the  petitioner 
cannot  possibly  be  in  that  position  by  reason  of 
the  simple  oiroamstanoe  that  the  entail  cannot  be 
executed  at  this  time.  Therefore  she  cannot  be 
in  any  sense  in  possession  of  the  entailed  estate. 
It  is  for  that  reason  I  think  the  petition  must  be 
dismissed. 

Something  was  said  with  respect  to  the  date, 
and  the  bearing  upon  that  matter  of  the  28th 
section  of  the  Act  of  1848.  I  think  it  is  plain 
enough  from  the  decision  in  the  case  of  BUusk 
[tup.  cU.]  that  the  meaning  of  that  section  was 
to  fix  the  date  of  the  ent^  for  the  purpose  of 
ascertaining  the  powers  of  heirs  in  possession  to 
disentail,  for  these  depend  on  the  date  of  the 
entail,  whether  before  or  after  1848.  That  is 
the  only  purpose  which  that  artificial  date  pro- 
duced by  the  28th  section  was  intended  to  serve. 

We  have  had  a  good  deal  said  in  regard  to  the 
question  of  vesting  under  this  trust-deed.  From 
what  I  have  said  it  is  obvious  enough  that  that 
question  of  vesting,  if  it  ezista  at  all,  is  quite  sub- 
iddiary. 

Lobs  Okaiohxix  was  absent. 

The  Court  adhered. 

Counsel  for  Petitioner— Pearson  —  Outhrie. 
Agenta— Smith  A  Mason,  S.S.O. 

Counsel  for  Trustees — Gondy.  Agent — John 
Haomillaa,  S.S.C. 


Thursday,  February  25. 

FIBST   DIVISION. 

[Lord  Fraser,  Ordinary. 

THE  GLASGOW  CITY  AND  DISTRICT  RAIL- 
WAY COMPANY  V.  HACOEORGE,  COWAN, 
*  GALLOWAY. 

Arbiter — Ultra  fines  compromissi  —  Bailmti/ — 
Compensation — Struetvrai  Damage,  Mode  of 
Estimating—  Glasgow  City  and  JXstriet  Bailaag 
Act  (46  and  46  Viet.  cap.  eexvi.) 

A  railway  company  was  taken  bound  by 
its  Act  as  follows — "  If  by  reason  of  the  con- 
struction of  the  said  .  .  .  tunnel  any  struc- 
tural damage  shall  be  caused  to  any  build- 
ings, .  .  .  the  company  shall    make    com- 
pensation therefor  to  the  owners."     The 
award  of  an  arbiter  in  a  reference  under  this 
Act  was  impeached  on  the  ground  that  he 
had  inoompetenOy  and  ille^^y  taken  into 
account  in  estimating  the  damage  what  was 
not  strnotural  damage  at  all.    HM,  after 
a  proof -by  the  examination  of  the  arbiter, 
at  which  he  deponed  that  he  had  dUowed 
only  for  structural  damage,  and  that  he  bad 
estimated  it  in  a  particular  manner,  and  in 
which   it  was   not   shown   that  he    really 
misunderstood  the  meaning  of  the  expres- 
sion, that  there  was  no  ground  for  setting 
aside  the  award. 
This  was  an  action  of   reduction  of  a  deoree- 
arbitral  pronounced  by  Mr  William  U'Jannet, 
writer,  Glasgow,    as    oversman  in  a  reference 
under  the  Lands  Clauses  Act  entered  into  be- 
tween  the  Glasgow  City  and   District   Bailway 
Company    and    Messrs   MacQeorge,  Cowan,    t 
Galloway,  writers,  Glasgow. 

MaoGeorge,  Cowan,  ft  Galloway,  the  defen- 
ders, were  owners  of  a  dwelling-house  in  West 
Begent  Street,  Glasgow,  with  a  bleaching-groond 
behind  the  same,  used  by  them  as  their  writing 
chambers,  and  the  title  to  which  was  in  the 
names  of  the  individual  partners  as  trustees 
for  their  firm.  The  house  fronted  West  Begent 
Street. 

The  pursuers  the  Glasgow  (Sty  and  District 
Bailway  Company  were  empowered  by  their 
private  Act  (Glasgow  City  and  District  Bailway 
Act,  46  and  46  Vict.  cap.  corn.),  inter  alia,  to 
construct  a  tunnel  underneath  certain  streets  in 
Glasgow,  including  West  Begent  Street  Section 
48  of  that  Act  provided  that  "if  by  reason  of 
the  construction  of  the  said  covered  way  or 
tunnel  any  structural  damage  shall  be  caused  to 
any  buildings,  present  or  future,  fronting  or 
abutting  on  the  streets  or  roads  in  or  under 
which  Bailway  No.  1  is  constmcted,  or  any 
buildings  erected  or  which  may  hereafter  be  law- 
fully erected  upon  the  land  over  or  by  the  side 
of  the  tunnel,  or  to  the  foundations  of  any  such 
buildings,  the  company  shall  make  oompenaotion 
therefor."  The  defenders  gave  notice  to  the 
railway  company  that  they  dSmed  in  reelect  of 
structural  damage  to  their  property,  including 
depreciation  in  marketable  value  caused  by  pur- 
suers' operations,  the  sum  of  £1400,  and  £100 
for  damage  which  they  sustained  as  occupiers. 
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The  olaim  bore  to  be  exclTulve  of  all  other  claims 
competent  to  the  claimants  in  virtne  of  the  com- 
pany's private  A.ot  or  at  common  law.  It  re- 
served their  right  to  amend  or  angment  it  in 
respect  of  all  matters  which  should  come  to  their 
knowledge  after  the  date  of  intimation  (10th  April 
1884),  and  for  all  stmotnial  and  other  or  further 
damage  which  should  aoome.  As  the  pursuers  re- 
fused to  admit  this  claim  an  arbitration  under 
the  Jjands  Olausea  Act  was  entered  into.  The  ar- 
Uters  Dominated  Mr  William  M'Jannet,  writer, 
Qlasgow,  as  oversman,  and  eventoally  after  proof 
had  been  led,  at  which  the  oversman  was  pre- 
sent by  arrangement  of  putieB,  the  arbiters  on 
10th  October  1884  devolved  the  reference  on 
him. 

On  38th  October  Mr  M'Jannet  issued  a  note  of 
his  proposed  findings  as  follows : — I.  "  That  by 
reason  of  the  construction  of  the  covered  way  or 
tunnel  made  by  the  respondents  in  West  Begent 
Street,  Glasgow,  the  claimants'  property,  situ- 
ated at  and  forming  No.  91  of  that  street,  has 
prior  to  l<t  October  1884  sustained  structural  dam- 
age to  the  buildings  erected  on  and  forming  part 
of  said  property,  and  to  the  foundations  of  such 
buildings,  and  that  the  claimants  are  entitled  to 
be  paid  by  the  respondents,  as  compensation  in 
resect  thereof,  as  follows,  viz. — (1)  As  owners 
the  sum  of  £950  sterling;  and  (2)  as  occupiers 
the  sum  of  £50  sterling."  II.  "That  the  cUim- 
ants  are  further  entitled  to  be  paid  by  the 
respondents  the  expenses  incurred  by  them  in 
and  incident  to  the  arbitration,  and  that  the 
respondents  are  also  liable  for  the  expenses 
(including  outlays)  incurred  to  the  derk  and  legal 


After  a  representation  against  these  findings, 
and  answers  thereto,  the  oversman  issued  a 
deliverance,  in  which  he  adhered  to  the  proposed 
findings,  as  well  in  respect  of  amount  as  in  form, 
and  he  on  17th  December  1884  pronounced  the 
decree-arbitral  which  it  was  sought  by  this 
action  to  reduce — "Find  that  by  reason  of 
the  construction  of  the  covered  way  or  tunnel 
made,  or  in  course  of  being  made,  by  the  respon- 
dents in  West  Begent  Street,  Olasgow,  the  claim- 
ants' property  situated  at  and  forming  No.  91  of 
that  street  lukl,  at  the  date  of  their  notice  to 
and  claim  against  the  respondents,  dated  Vith 
April  1884,  gnstained  structural  damage  to  the 
hidings  erected  on  and  forming  part  of  said 
property,  and  to  the  foundations  of  such  build- 
ings, aind  that  the  claimants  are  entitled  to  be 
paid  by  the  respondents,  as  compensation  in  re- 
spect thereof,  as  follows — tidelieet,  first,  the  said 
iuidrew  MacOeorge,  William  Oowan,  and  Hugh 
Henry  Oalloway  as  trustees  foresaid,  as  owners 
of  the  said  property,  the  sum  of  £960  sterling ; 
and  second,  the  said  MBoG«orge,  Cowan,  A  Oallo- 
way, as  occupiers  thereof,  the  sum  of  £60  ster- 
ling." 

The  pursuers  objected  to  the  decree-arbitral  as 
being^cungrnoua,  inconsistent  and  inextricable, 
inasmuch  as  it  bore  to  be  an  adherence  to  pro- 
posed findings  which  fixed  the  date  up  to  which 
structural  damage  had  been  sustained,  and 
compensation  in  respect  thereof  due,  at  1st  Octo- 
ber 1884,  and  at  the  same  time  in  its  latter  part 
fixed  the  date  at  10th  April  1884 ;  further,  that 
the  defenders  craved  £1400  in  their  notice  and 
olaim,  and  when  ordered  to  lodge  a  claim  on  the 
arbitration  increased  it  so  as  to  daim  as  at  6th 


August  1884  £3500,  and  the  evidence  at'  the 
proof  was  directed  to  proving  that  olaim,  and 
indeed  was  brought  down  to  1st  October  1884. 
They  averred  tha|  in  these  circumstances  the 
oversman  acted  wrongfully,  illegally, and  corruptly 
in  fixing  the  date  up  to  which  he  gave  damages 
at  lOth  April  1884. 

The  defenders  averred  that  the  decree-arbitral 
did  not  exhaust  the  submission,  because  it  fixed 
the  date  at  10th  April  1884,  while  the  clum  and 
the  decree  applied  to  compensation  up  to  Sth 
August  1884,  and  evidence  was  led  as  to  the  con- 
dition of  the  buildings  down  to  1st  October 
1884,  or  at  all  events  6th  August  1884.  They 
also  stated  that  the  arbiters  took  into  account 
deterioration  in  marketable  value  and  other 
items  other  than  structural  damage,  for  which 
there  was  no  legal  olaim.  They  pleaded  that  the 
pursuers'  averments  were  irrelevant. 

The  Lord  Ordinary  on  8d  June  1885  found  the 
pursuers'  statements  irrelevant  and  dismissed  the 
action. 

"Opinion, — Three  objections  have  been  stated 
to  the  award  by  the  oversman  in  this  case,  but 
only  two  of  them  were  insisted  on  by  the  pur- 
suers. The  first  objection  was  that  the  award  by 
the  oversman  does  not  exhaust  the  submission. 
The  award  gives  damages  down  to  the  10th  of 
April  1884,  which  was  the  date  of  the  notice  and 
claim  made  by  the  pursuers.  It  was,  however, 
only  on  the  6th  of  August  1884  that  the  defenders 
lodged  their  claim  in  the  arbitration,  and  the 
complaint  against  the  award  is  that  the  oversman 
took  the  date  of  the  notice  and  claim,  and  not 
the  date  when  the  actual  paper  or  claim  was 
lodged.  The  oversman  on  the  28th  of  October 
1884  issued  a  note  of  proposed  findings  in  which 
he  stated  that  he  was  prepared  to  £id  that  the 
claimants  had  prior  to  1st  October  1884  sustained 
structural  damage  to  ihe  buildings  erected  on 
and  forming  part  of  the  said  property — to  a 
certain  extent.  According  to  the  plain  reading 
of  this,  it  meant  that  the  oversman  had  estimated 
the  damage  down  to  1st  October,  but  against  his 
proposed  findings  there  were  representations  given 
in  by  the  parties,  and  the  oversman  altered,  as 
he  was  entitled  to  do,  his  proposed  findings,  and 
gave  damages,  not  as  at  1st  October  1884,  but  as 
at  the  date  of  the  notice  and  claim  on  10th  April 
1884.  The  pursuers  of  this  action  of  reduction 
say  that  the  damages  ought  to  have  been  brought 
down  to  6th  August  1884,  when  the  olaim  was 
actually  lodged,  and  that  they  may  be  harassed 
by  an  additional  claim  at  the  instance  of  the 
defenders.  The  Lord  Ordinary  is  of  opinion 
that  their  pleas  are  groundless,  1st,  because  the 
proper  period  for  claiming  damage  was  the  date 
of  the  notice  of  claim  on  10th  April  1884,  and 
2dly,  because  the  48th  section  of  the  Act,  incor- 
porating the  pursuers'  company,  expressly  pro- 
vides that  no  claim  for  compensation  shall  be 
made  after  six  months  from  the  discovery  of  any 
structural  injury  to  the  buildings  of  the  owner, 
and  such  six  months  have  long  expired. 

' '  The  second  objection,  which  was  not  pressed, 
and  which  is  set  forth  in  the  16th  article  of  the 
condescendence  [<«.,  that  evidence  had  been  led 
applying  to  the  period  down  to  1st  October  1884, 
•s  above  stated]  need  not  be  adverted  to  ;  but  the 
third  objection  is,  that  whereas  the  pursuers'  Act 
of  Parliament  allows  compensation  to  be  made 
for  structural  damage—  that  is,  damage  to  a  house 
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or  bnilding  of  the  defenden — the  orennum  in 
awarding  compensation  wilfully  took  into  acooant 
deterioration  in  the  marketable  valne  of  the 
property  and  other  items  of  damage  other  than 
atruotnnd  damage,  for  all  whioh  Uie  defenders 
nnder  the  recited  Act  have  no  legal  claim. 

"Now,  the  award  itself  expressly  bears  that 
the  defenders  'sustained  stractural  damage  to 
the  bnildinga  erected  on  and  forming  part  of 
said  property,  and  to  the  foundations  of  saoh 
boildiogs,  and  that  the  claimants  are  entitled 
to  be  paid  by  the  respondents  as  compensation 
in  respect  thereof,'  to.  It  is  now  sought  to 
contradict  this  statement  of  the  orersman  by 
evidence.  The  only  evidence  as  to  what  passed 
in  his  mind  that  can  be  adduced  is  the  parole 
evidence  of  the  oversman  himself,  and  such 
evidence  is  in  the  opiuion  of  the  Lord  Ordinary 
wholly  incompetent,  as  was  decided  by  the 
House  of  Lords  in  the  case  of  The  Duke  of 
Bucdeueh.  v.  MeiropoUtan  Board  of  Works,  29dl 
June  1872,  L.K.  5  Eng.  and  Ir.  A.p.  418.  'The 
award,'  said  Lofd  Cairns,  'is  a  document  whioh 
mnst  speak  for  itself,  and  the  evidence  of  the 
umpire  is  not  admissible  to  explain  or  to  aid, 
much  less  to  attempt  to  contradict  (if  any  such 
attempt  should  be  made),  what  is  to  be  found 
upon  the  face  of  that  written  instrument.'  And 
this  view  was  given  effect  to  in  a  case  in  the 
Oonrt  of  Session — Bogerion  and  Othen  v.  Roger- 
ton,  Slst  January  1886,  12  B.  683. 

"The- result  is  that  the  averments  being  irrele- 
vant, the  action  must  be  dismissed. " 

The  pursuers  reclaimed. 

By  interlocutor  of  13th  November  1885  the 
Court  after  argument  allowed  the  pursuers  to  lodge 
a  minute  of  amendment.  They  did  so  by  adding 
a  statement  to  Cond.  16,  above  referred  to,  set- 
ting forth  that  the  defenders  in  their  notice  and 
claim  of  14th  April  1884  only  claimed  £1400, 
but  when  ordered  to  lodge  a  claim  in  the  refer- 
ence increased  it  by  £1100,  making  it  £2600  as 
at  6th  August  1884,  "and  as  the  decree-arbitral 
now  stands  the  defenders  may  make  a  new  daim 
for  the  said  £1100  or  whatever  damage  they  may 
allege  has  become  apparent  from  and  after  10th 
April  1884,  and  the  evidence  at  the  proof  was 
directed  to  proving  this  latter  claim,  and  indeed 
was  brought  down  to  1st  October  1 884.  In  the 
oiroumstanoes  the  said  oversman  acted  wrong- 
fully, illegally,  and  corruptly  in  fixing  the  date 
np  to  whi^  he  gave  damages  as  10th  April  1884. " 

The  17  th  article  of  the  condescendence  as 
amended  was  as  follows — "Throughout  the 
whole  proceedings  preliminary  to  and  in  oonrse 
of  the  reference  the  question  as  to  what  kind  of 
damage  the  claimants  were  entitled  to  compensa- 
tion for,  and  what  subject  or  elements  of  damage 
the  arbiters  and  oversman  were  entitled  to  con- 
sider, was  distinctly  raised  by  both  parties.  In 
thMr  original  claim  of  10th  April  1884  the  de- 
fenders claimed  damages  in  respect  of  the  struc- 
tnial  damage  already  sustained,  'including  de- 
preciation in  the  marketable  value  of  said 
property,'  while  in  the  counter  notice  by  the 
pursuers,  dated  2d  July  1884,  the  pursuers  'pro- 
test that  in  so  far  as  it  (the  said  notice  and  claim) 
demands  compensation  for  damage,  other  than 
the  structural  damage  provided  for  by  the  said 
48th  section  of  the  said  Act,  it  is  incompetent, 
and  we  do  not  admit  the  right  of  you  to  prefer 
SQcb  claims,  and  we  are  not  willing  to  pay  the 


amount  of  compensation  claimed  by  yon,  and  will 
not  enter  into  an  agreement  for  that  purpose;' 
and  the  same  protest  was  repeated  in  the  pur- 
suers' nomination  of  an  arbiter  dated  18th  July 
1884.  Further,  the  defenders,  in  article  4  of 
their  claim  lodged  in  the  reference  on  6th  August 
1 884,  founded  on  and  claimed  damages  under  not 
only  section  48  of  the  said  special  Act,  but  nnder 
section  G  of  the  Bailways  Clauses  Consolidatiim 
(Scotiand)  Act  1846,  whioh  latter  section  the  pur- 
suers have  all  along  maintained  is  excluded,  except 
as  regards  the  structural  damage  provided  for  by 
said  section  48  of  the  special  Act  The  defenders 
in  the  said  claim  further  claim  damages  at  com- 
mon law,  while  in  their  answers  to  the  said  claim 
pursuers  plead  that,  so  far  as  the  defenders' 
claims  extend  beyond  stmctnral  damage,  they  are 
incompetentand  invalid.  And  in  the  proof  taken 
before  the  said  arbiters  and  oversman  evidence 
was  led  by  thedef  enders(theclaimant8)  with  regard 
to  alleged  damage  sustained  by  them  in  connec- 
tion with  the  property  in  question  other  than 
stmotoral  damage.  In  particular,  they  led  evi- 
dence to  show  that  the  subjects  in  question  would 
be  permanentiy  depreciated  in  value  in  ways  quite 
unconnected  with  structural  damage  to  the  exist- 
ing buildings,  and  that,  inter  alia,  in  the  follow- 
ing wikja— First,  that  a  proepeotive  and  hypo- 
thetical purchaser  would  not  give  so  good  a  price 
for  the  site,  including  therein  both  ground  boitt 
upon  and  ground  unbuilt  on,  becaose  it  bad  lost 
its  good  reputation,  or,  as  stated  by  the  witnesees 
and  counsel  for  the  defenders,  that  there  was  a 
'fama'  against  it.  Seeond,  that  such  prospective 
and  hypothetical  purchaser  would  not  give  so  good 
a  price  for  the  subjects  in  question  with  the  view 
of  developing  the  property  by  heightening  the 
walls  of  the  existing  buildings,  and  otherwise 
adding  to  them ;  and  tJurd,  the  defenders,  on 
their  evidence  and  by  their  counsel,  suggested 
other  speculative  grounds  of  damage,  snch  as  the 
inconvenience  of  having  a  railway  nnder  the 
street  in  front  of  the  house.  It  was  maintained, 
on  the  contrary,  for  the  pursuers  that  aU  that  the 
defenders  wero  entitied  to  get  was  damage  for 
injury  to  the  structure  of  buildings  in  question 
as  they  then  stood,  and  it  was  proposed  to  the 
oversman  by  Mr  James  Graham,  arbiter  for  the 
defenders,  that  the  arbiters  or  the  oveiaman  (in 
case  of  devolution  taking  place)  should  make  two 
sets  of  findings  in  order  that  the  parties  might 
get  the  opinion  of  the  Court  on  the  point  of  law 
raised  upon  the  statute.  This  was  done  in  pre- 
sence of  the  counsel  for  both  parties,  and  both 
the  oversman  and  the  counsel  for  the  defenders 
apparently  acquiesced  in  the  proposal.  Fnrther, 
in  the  representation  made  by  them  when  the 
oversman  had  issued  his  proposed  findings  the 
pnrsoers  requested  the  oversman  to  separate  in 
bis  award,  the  different  items  of  damage,  in  these 
terms — 'The  respondents  do  not  conceal  from 
the  oversman  that  in  their  view  he,  in  giving 
effect  to  some  extent  to  the  opinions  of  th«M  wit- 
nesses in  support  of  that  claim,  has  taken  into 
consideration  an  element  not  embraced  in  the 
submission,  and  to  give  effect  to  whioh  is  in  their 
judgment  viira  virei,  and  with  the  view  of  en- 
abling them  to  properly  raise  that  question,  and 
obtain  a  judicial  determination  npon  it,  they  re- 
spectfully ask  the  oversman,  should  he  on  re- 
oonsideration  adhere  to  the  award  proposed,  or 
propose  to  award  any  sum  exceeding  £800,  to  state 
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the  Bom  to  which  the  olaimants  are  in  his  judg- 
ment entitled  on  the  evidence  for  the  reparation  of 
the  atmctaral  damages  hitherto  done,  and  separ- 
ately the  amount  to  which  he  conceives  they  are 
entitled  in  respect  of  "depreciation  in  market 
Talae,"  or  apprehension  of  fntnre  injaries.'  The 
said  oyersman,  however,  wrongfully,  illegally, 
and  oorraptly  refosed,  or  at  least  failed,  to  comply 
with  the  pnrsaera'  reqnest,  and  the  pnrsners  be- 
lieve and  aver  that  in  awarding  the  said  sum  of 
£960  steding  he  took  into  acooont  and  gave  dam- 
ages for  gposnlative  deterioration  in  &e  future 
marketable  value  of  the  property  in  question, 
and  of  the  site  ottcAum  of  the  said  property,  with 
reference  to  fntore  and  speculative  operations 
thereon  apart  from  the  presently  existing  build- 
ings, and  in  the  site  so  deteriorated  the  said 
oversman  computed  not  only  the  ground  on 
which  the  buildings  stood  but  a  considerable  ex- 
tent of  unbnilt-on  ground  behind  the  said  build- 
ings. The  pursuers  believe  and  aver  that  he 
also  took  into  account  the  deterioration  that  might 
in  his  view  accrue  to  the  property  from  there 
being  a  railway  under  the  street  in  front  of  it, 
and  other  items  of  speculative  damage  and 
amenity  damage,  for  all  which  the  defenders, 
under  the  terms  of  the  recited  Act,  have  no  legal 
daim.  The  pursuers  believe  and  aver  that  tiie 
greater  part  of  the  said  sum  of  £950  was  really 
awarded  in  reepeot  of  claims  which  it  was  incom- 
petent and  illegal  for  the  oversmeui  to  take  into 
consideration  under  the  said  special  Act,  but  not- 
withstanding that  the  said  sum  was  awarded  in 
respect  of  such  claims  the  said  oversman  falsely, 
corruptly,  and  ill^olly  set  fbrth  in  the  said  de- 
creet-arbitral  that  it  was  awarded  in  respect  of 
'structural  damage  to  the  buildings  erected  on 
and  forming  part  of  said  property,  and  to  the 
foundation  of  such  buildings.'  In  proceeding  as 
aforesaid  the  said  oversman  acted  illegally  and 
corruptly  in  the  sense  of  the  Act  of  Begulations 
1696.  in  the  oiroumstanoes  above  stated  the  pre- 
sent action  of  reduction  is  necessary." 

The  defenders'  3d,  Sd,  and  5th  pleas  on  the 
reoord  as  amended  were— "(2)  The  pursuers 
statements  so  far  as  material  being  unfounded 
in  foot,  the  defenders  should  be  assoilzied.  (8) 
The  objections  to  the  decree-arbitral  being  un- 
founded, and  the  said  decree-arbitral  being  in 
every  respect  valid  and  final  between  the  parties, 
the  defenders  should  be  assoilzied.  (5)  The 
arbiter  not  having  been  guilty  of  legal  corrup- 
tion, and  the  decree-arbitral  not  being  vUira  tire* 
of  the  arbiter  or  vUra  fine$  ecmpromitti,  the 
dtf  emden  should  be  assoilzied. 

On  4th  December  1886  the  Oonrt  allowed  the 
pursneiB  a  proof  of  their  averments  in  artide  17 
as  amended.  Under  this  allowance  of  proof  Mr 
U'/annet,  the  oversman,  was  examined  as  a  wit- 
ness before  Lord  Shond.  The  material  evidence 
given  by  bim  is  quoted  in  the  opinion  of  the  Lord 
President. 

Argued  for  the  pursuers — ^The  award  of  the 
oversman  was  wrong ;  he  had  acted  vlbn  viret, 
mid  ultra  fineieompromiui.  He  had  awarded  com- 
pensation for  other  than  structural  damage,  and 
he  had  never  applied  his  mind  to  structural 
damage  in  the  sense  of  the  Act.  His  mode  of 
caloulation  was  to  take  one-fifth  of  the  value  of 
the  subjects,  inolnding  the  back  ground,  and  call 
that  stnictural  damage ;  this  was  clearly  an  erro- 
neons  method  of  esUmating  structural  damage. 
TOL.  xxm. 


The  oversman  had  clearly  taken  a  wrong  view 
of  the  statute ;  he  had  felt  a  difficulty,  and  got 
over  it  by  using  a  statutory  phrase  and  calling 
the  sum  which  he  had  allowed  an  award  for 
structural  damage. 

RepUed  for  defenders- There  were  two  points 
which  had  to  be  distinguished  and  kept  sewrafn 
(1)  The  kind  of  damage.  (2)  The  modTof 
estimating  the  pecuniary  Ices  to  the  cUimant. 
If  the  arbiter  had  only  dealt  with  structural 
damage,  he  could  not  competently  be  examined 
as  to  the  grounds  of  his  decision.  Ho  stated  in 
his  awai^  f which  was  the  proper  evidence)  that 
he  only  dealt  with  structural  damage,  and  there 
was  no  evidence  that  he  had  acted  ultra  viret. 

At  advising — 

Lord  Pbbsidint— This  arbitration  was  entered 
into  under  the  authority  of  the  48th  seoUon  of 
the  pursuers'  Act  of  Parliament,  and  the  provi- 
sion of  that  secUou  is  very  special  and  peculiar 
It  provides  that  "if  by  reason  of  the  construction 
of  the  said  covered  way  or  tunnel  any  structural 
damage  shall  be  caused  to  any  buildings,  present 
or  future,  fronting  or  abutting  on  the  streets  or 
roods  in  or  under  which  Hallway  No.  1  is  con- 
structed, or  any  buUdings  erected  or  which  may 
hereafter  be  lawfully  erected  upon  the  land  oyer 
or  by  the  side  of  the  tunnel,  or  to  the  founda- 
tions of  any  such  buildings,  the  company  shall 
make  compensation  therefor." 

Kow,  there  is  one  thing  quite  dear  upon  the 
reading  of  that  section,  that  no  compensation  is 
provided  to  be  awarded  except  for  any  structural 
damage,  whether  that  damage  be  caused  to  the 
building  itself  or  to  the  foundation  of  it  It 
must  be  structural  damage  in  both  cases. 

Then,  again,  there  is  a  proviso  in  the  same  sec- 
tion, that  compensation  for  injuries  recoverable 
under  this  section  shall  be  recoverable  from  time 
to  time  as  such  injuries  may  accrue  or  be  dis- 
covered, but  the  claim  must  be  made  within  six 
mouths  of  the  discovery.  This  again  shows  that 
the  structural  damage  for  which  compensation  is 
to  be  made  may  not  all  be  discoverable  at  one  time 
even  as  regards  the  building  whidi  is  in  existence 
at  the  time  the  first  claim  is  made,  or  it  may  apply 
to  a  new  building  to  be  hereafter  erected  upon  the 
ground.  In  short,  the  railway  company  were  taken 
bound  to  pay  for  the  damage  caused  to  a  building 
or  its  foundation  upon  that  ground,  whether  a  pr^ 
sent  building  or  a  future  bmlding,  or  whether  the 
damage  to  tiie  present  building  be  already  dis- 
coverable or  shall  only  be  discoverable  hereafter 
That,  I  think,  is  the  meaning  of  the  section,  and 
it  is  unnecessary  for  the  purposes  of  this  present 
case,  to  enter  into  more  minute  oonsideration  of 
possible  cases  that  may  arise  under  the  section. 

Now,  the  allegation  of  the  pursuers  upon  which 
they  were  allowed  to  go  to  proof  is  contained  in 
the  17th  statement  of  their  condescendence,  and 
amounts  to  this,  that  the  oversman  in  swarding  the 
damages  which  he  has  given  to  the  defenders  has 
taken  into  account,  not  merely  the  damage  arising 
from  structural  injury  to  the  building  or  its 
foundation,  but  has  also  taken  into  account  the 
way  in  which  the  marketable  value  of  the  subjects 
may  be  affected,  not  by  structural  damage,  but 
by  other  incidents  connected  with  the  founda- 
tion or  existence  of  the  underground  railway. 
That,  I  think,  is  the  substance  of  the  railway  com- 
pany's allegation.    And  of  course  that  allegation 
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oan  only  be  proved  by  the  testimony  of  the  overa- 
man,  beoanse  nobody  can  tell  except  the  overs- 
man  himself  what  entered  into  his  mind  in  arriving 
at  this  oonclasioD,  nnless  be  had  expressed  upon 
the  face  of  his  award  that  he  did  give  damages 
not  for  straotoral  injary  only  but  for  injury  of 
a  different  description,  ^nd  particularly  that  he 
gave  damages  fur  what  may  be  called  prospective 
damage,  which  is  not  within  the  48th  section  of 
the  statute.     Now,  how  stands  the  matter  of  fact 
as  we  have  it  ascertained.     In  the  first  place,  Mr 
H'Jannet,  the  oversman,  says  very  distinctly,  when 
he  is  asked  whether  he  took  into  consideration 
any  claim  that  might  be  made  under  the  6th  sec- 
tion of  the  Bailway  Clauses  Act,  in  addition  to 
the  claim  that  might  be  made  under  the  48th  aeo- 
tlon — "  I  did  not  oonsider  that  point  very  oare- 
fnlly.    I  became  satisfied  that  I  could  decide 
fairly  between  the  parties  under  the  48th  sectiou 
of  the  special  Act,  and  disregarded  the  6th  sec- 
tion of  me  Bailway  Glauses  Act    I  allowed  for  no 
damage  that  was  not  structural  damage  done  to 
the  buildings    and    to  the  foundations  of    the 
buildings.      In  that  damage  I    included  £160, 
which  I  estimated  as  the  cost  of  repairing  the 
existing  cracks  and  repainting  and  repapering." 
Now,  if  the  matter  haA.  stood  there,  upon  that 
statement  alone,  I  do  not  think  it  would  be  pos- 
sible for  the  pursuers  to  say  that  by  the  evidence 
of  Mr  M  'Jannet  they  had  made  out  their  allega- 
tion contained  in  Uieir  17th  statement,    and  I 
think  if  they  were  to  assail  that  very  distinct 
statement  of  Mr  M'Jannet  they  should  have  pro- 
ceeded to  ask  him  what  he  understood  to  be  the 
meaning  of  the  term  "stractural  damage,"  and 
I  do  not  find  that  they  have  put  that  question 
throughout   the    whole  examination.      If   they 
could  have  shown  by  asking  that  question  and 
getting  an  answer  from  Mr  M'Jannet,   that  he 
attached  a  meaning   to  structural  damage    that 
was  inconsistent  with  the  meaning  of  the  48tl) 
section  of  the  statute,  they  would  have  taken  a 
great  step  towards  winning  their  case,  but  that 
they  have  not  done.    The  way  in  which  they  assail 
bis  position  is  this — they  say,  "In  estimating 
the  structural  damage,  or,  in  other  words,  in  as- 
certaining the  quantum  of  structural  damage,  Mr 
M'Jannet  proceeded  upon  an  nnsotind  process  oi 
reasoning.     He  took  the  value  of  the  entire  sub- 
ject belonging  to  the  defenders,  which  consists 
of  a  house  in  West  Begent  Street  with  a  back 
green,  and  he  did  not  exclude  the  back  green  in 
taking  that  value."    Having  ascertained  the  value 
of  the  entire  subjects,  and  neither  of  the  parties 
having  given  him  the  possibility  of  ascertaining 
the  v^ne  of  the  house  without  the  back  green, 
which    he  also    very  distinctly  states,    he  felt 
himself  compelled  to  take  the  value  of  the  entire 
subject,  and  then  he  considered  what  proportion 
of  the  value  would  represent  what  he  conceived 
to  be  the  extent  of  the  loss  sustained  by  the  de- 
fenders arising  from  structural  damage.     I  think 
I  am  fairly  representing  the  rest  of  the  evidence 
in  saying  that  that  is  the  substance  of  it.     Now, 
that  may  or  may  not  be  a  judicious  mode  of  as- 
certaining   the  quantum  of  structural  damage, 
and  upon  that  I  give  no  opinion,  but  it  is  cer- 
tainly not  embracing  within  his  award  damage 
that  is  not  structural.  He  distinctly  says,  "I  gave 
nothing  that  was  not  for  structural  damage;"  and 
in  the  absence  of  any  question  asking  him  what 
he  understood  to  be  the  meaning  of  strnctnral 


damage,  I  must  take  it  that  he  and  the  Act  of 
Parliament  mean  one  and  the  same  thing  by 
structural  damage. 

All  that  is  left  for  as  to  consider  is,  whether 
this  was  a  reasonable  mode  of  ascertaining  the 
quantum  of  that  structural  damage  7  It  is  not  a 
matter  of  much  consequence  whether  it  is  a  jadi- 
cious  mode  or  not?  It  may  be  an  srroneoas 
mode,  but  that  is  not  the  ground  apon  which  it 
is  sought  to  set  aside  this  award.  That  is  not 
vUra  finet  eompromitn.  It  is  a  matter  left  en- 
tirely to  the  arbiter  to  take  his  own  mode  of 
ascertaining  the  quantum  of  the  damage,  and  if 
we  were  to  reduce  the  award  npon  the  ground 
that  the  arbiter  or  oversman  had  taken  an  im- 
proper or  unjust  way  of  ascertaining  the  quantum 
of  damage,  that  should  be  simply  redaoing 
the  award  on  the  ground  of  iniquity  against  the 
express  provisions  of  the  Act  of  Begnlationa. 

For  these  reasons,  and  without  going  more 
fully  into  the  matter,  I  am  of  opinion  ^at  tha 
pursuers  have  failed  to  make  out  their  case,  and 
that  the_def  enders  are  entitled  to  be  aasoibded. 

LoBD  Shamd — I  am  of  the  same  opinion. 
When  this  case  was  originally  presented  to  as 
there  were  a  number  of  objections  stated  to  thia 
award,  but  none  of  these  have  been  pressed,  and 
the  discussion  which  has  now  taken  place  has 
been  confined  to  this,  that  the  oversman  acted 
ultra  tires  in  giving  this  award,  and  the  gronnds 
upon  which  that  argument  have  been  maintained 
are  two — in  the/r<t  place,  that  Mr  M*Jannet,tt>e 
oversman,  has  given  damages  inrespeotof  perman- 
ent depreciation  of  the  site  upon  which  tiie  build- 
ing in  question  stands — the  ground  or  area  upon 
wUch  its  foundations  are  laid — and,  in  the  ieeond 
place,  that  he  has  given  damages,  not  merely 
for  injury  to  the  building  and  the  foundations  of 
the  building,  but  he  has  given  compensation  in  re- 
spect of  ground  behind  this  building  which  has 
not  been  injured  by  operations  of  the  railway 
company. 

I  thiz^  the  proof  fails  to  substantiate  either  of 
these  grounds. 

It  has  been  maintained  that  the  word  "  founda- 
tions "  in  the  48th  section  of  the  statute  neces- 
sarily means  only  the  stone  and  lime  work  form- 
ing part  of  the  building,  and  that  however  aeri- 
oiuly,and  even  permanently,  the  site  upon  which 
'  that  stone-work  is  laid  may  be  destroyed  for 
future  building,  this  section  of  the  statute  would 
give  no  compensation  for  it.  I  desire  to  reserve 
my  opinion  upon  that  point,  and  I  shall  say  no 
more  about  it,  for  I  do  not  think  it  is  raised  by 
the  facts  that  we  have  before  us  in  this  case. 

I  think  there  is  no  evidence  that  this  site  was 
permanently  damaged  in  the  way  I  have  supposed, 
or  that  the  arbiter  has  taken  any  such  damage 
into  view.  We  have,  in  the  passage  in  his  evi- 
dence to  which  your  Lordship  has  referred,  a  dis- 
tinct statement  by  him  that  he  has  allowed  for 
no  damage  that  was  not  structural  damage  to  the 
building  and  the  foundations  of  the  building; 
that,  of  course,  taking  it  in  the  ordinary  meaning 
to  be  applied  to  the  language  used,  ezoludas 
everything  of  the  nature  of  permanent  injury  tn 
the  site  on  which  the  buildings  rest,  and  it  equally 
excludes  damage  in  respect  of  injury  to  the 
ground  behind  the  buildings,  and  accordingly  I 
think  there  is  really  no  answer  to  that  unless  it 
is  controverted  by  other  portions  of  Mr  M  * Jannet'a 
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evidenee.  But  it  is  Bsid  that  the  evidenoe  other- 
wise shows  that  that  was  not  so.  I  oannot  reach 
that  oonolnsion.  The  arbiter,  in  dealing  >rith 
this  question,  having  made  np  his  mind  npon 
the  oonstraotion  of  the  statute  which  he 
adopted,  yiz.,  that  he  was  to  allow  only  for 
structural  damage  done  to  the  building  and 
to  the  foundations  of  the  building,  might  estimate 
the  amount  of  that  damage  in  either  of  two  ways 
— First,  he  might  have  taken  the  Tie w,  "I  shall 
allow  for  the  rebuilding  of  these  premises  alto- 
gether, which  seem  to  have  been  very  seriously 
bajared,  and  ought  to  be  taken  down  and  re- 
built," and  in  that  case  he  would  have  had  no 
difficulty  in  reaching  the  figures,  if  there  was 
evidence  before  him  on  which  he  could  rely,  of 
the  cost  of  rebuilding  and  the  value  of  the 
materials  of  the  old  buildings.  But  he  tells  us 
that  he  did  not  get  materials  on  that  subject 
satisfactory  to  his  mind,  and  that  he  did  not  pro- 
ceed upon  that  view  or  npon  evidence  which  was 
satisfactory  to  him  which  would  enable  him  to 
come  to  a  sound  oonolnsion  upon  it.  That  being 
so,  he  resorted  to  another  mode  of  flxing  the 
amount  of  this  compensation,  and  apparently 
"what  he  seems  to  have  done  is  this—  "  I  shall  take 
the  value  of  the  subjects  as  a  whole,  and  I  esti- 
mate it  at  £4000."  He  does  not  say  he  had  satis- 
factory materiid  for  that  either,  but  relying  on 
his  professional  knowledge  and  the  general  evi- 
dence led — and  he  had  nothing  beyond  these — he 
said,  "I  shall  take  this  property  as  worth  £4000, 
and  I  shall  estimate  the  structural  damage  to  the 
building  and  its  foundations  at  one-flfth  of  that 
value."  And  accordingly  that  was  his  way  of 
reaching  the  injury  to  the  site  upon  which  this 
building  and  its  foundations  were  placed,  but  not 
to  the  green  behind  this  building.  That  was  his 
mode  of  reaching  the  amount  of  damage  which 
he  thought  the  building  in  its  foundations  and  in 
its  structure  bad  suffered.  I  suppose  nothing  is 
more  settled  than  this,  that  an  arbiter  or  overs- 
man  charged  with  the  duty  of  fixing  compensa- 
tion to  be  given  for  an  injury  is  entitled  to  take 
his  own  way  in  reaching  the  amount,  and  that  we 
cannot  interfere  with  him  npon  that. 

I  express  no  opinion  npon  whether  that  was  a 
reasonable  way  of  reaching  the  amount  of  com- 
pensation or  not,  but  that  that  was  the  mode  is 
beyond  all  question,  and  that  being  so,  I  think  it 
becomes  clear  that  the  arbiter  did  not  take  a  wrong 
view  of  the  statute.  Whether  he  took  a  right  or  a 
wrong  view  of  the  matter  of  estimating  the  dam- 
age is  another  matter.  I  am  not  prepared  to  say 
that  he  has  done  anything  wrong  in  doing  what 
he  did.  On  that  I  express  no  opinion  whatever. 
I  shall  only  say  in  conclusion  that  I  think  the 
evidence  of  the  oveisman  on  this  subject  is  oor- 
loborated  in  a  most  material  degree  by  a  note 
which  we  have  in  his  own  handwriting,  because 
in  statii^  what  he  finds  under  the  head  of  struo- 
tnral  damage,  including  damage  to  foundations, 
he  goes  on  to  give  damages  for  patching  np  rents 
and  for  painting,  all  of  which  he  estimates  at 
£960,  thus  showing  clearly  that  he  only  gave 
damages  for  injury  to  the  house  or  buildiiig  and 
its  foundations,  and  also,  although  he  did  not  give 
effect  to  the  view,  that  the  cost  of  rebuilding  the 
house  would  in  his  view  amount  to  the  same  sum 
of  £950.  It  seems  to  me,  therefore,  that  the  overs- 
man  has  given  damages  for  structural  injury  only, 
and  has  confined  the  damages  to  injury  to  the 


building  and  its  foundations,  and  to  nothing  else. 
The  pursuers  here  are  not  entitled  to  prevail,  and 
I  therefore  agree  with  your  Lordship  in  thinking 
the  defenders  are  entitled  to  absolvitor. 

LoBD  MuBX  was  absent. 

IiOBD  AsAX — I  think,  in  the  first  place,  that 
upon  the  constmotion  of  the  48th  section  of 
this  private  Act  the  only  question  before  the 
oversman  was  the  question  of  present  compensa- 
tion for  present  damage  only,  without  going  into 
any  question  in  regard  to  prospective  compensa- 
tion at  all.  Compensation  was  to  be  given  for 
structural  damage  to  buildings  and  to  the  founda- 
tions of  buildings,  and  for  notliing  more  nor 
less. 

Now,  for  myself,  I  also  reserve  my  opinion  in 
regard  to  future  compensation  in  a  future  pos- 
sible case,  because  I  fail  to  see  bow  there  can  be 
damage  done  to  the  lohim,  {pt  the  ground)  upon 
which  a  future  building  shall  be  rested. 

Now,  I  agree  with  your  Lordship  as  to  what  it 
is  that  the  oversman  has  dealt  with,  for  he  has 
told  us  in  the  plainest  terms  what  he  has  allowed 
for.  He  says — "I  allowed  for  no  damage  that 
was  not  structural  damage  done  to  the  buildings 
and  to  the  foundations  of  the  buildings. "  Nothing 
oan  be  more  dear  and  distinct  than  this.  He 
allowed  compensation  for  nothing  unless  for  what 
under  the  express  words  of  the  statute  he  was 
entitled  to  give  compensation.  And  I  also  agree 
with  your  Lordship  in  thinking  that  if  the  parties 
had  asked  this  oversman,  "What  do  you  mean 
by  structural  damage  to  buildings  or  foundations?" 
they  would  have  brought  out  the  answer,  that 
in  his  view  it  was  damage  to  the  house  or  build- 
ing and  the  foundations  of  it,  and  that  he  excluded 
from  that,  for  example,  prospective  damage  to 
the  area  of  ground  behind,  or  prospective  dam- 
age to  the  area  as  a  place  where  possibly  a  build- 
ing might  hereafter  be  placed.  If  he  had  told 
us  that  he  had  in  awarding  compensation  for 
structural  damage  he  allowed  anything  for  future 
injury  to  the  ground,  I  should  have  thought  that 
the  railway  company  were  entitled  to  redress. 
But  we  have  no  evidence  before  us  that  that  is 
so  at  aU.  There  is  really  nothing  before  us  from 
which  it  can  even  be  supposed  that  the  arbiter 
in  giving  structural  damage  for  injury  to  build- 
ings and  to  the  foundations  meant  to  give  com- 
pensation for  anything  that  he  was  not  entitled  to 
give,  and  if  that  be  so,  we  are  not  entitled  to 
inquire  into  the  way  in  which  he  arrived  at  his  con- 
clusion. And  in  regard  to  that  matter  I  agree  with 
the  view  expressed  by  your  Lordship.  The  overs- 
man's  mode  of  reaching  his  conclusion  was  not 
very  satisfactory,  but  it  was  the  best  he  had,  as 
the  parties  had  not  given  him  the  means  of  doing 
so  properly.  He  seems  to  have  taken  the  valoe 
of  the  property  at  £4000,  and  to  have  taken  one- 
flfth  of  that  value  as  the  amount  of  damage  for 
structural  injury.  That  was  what  he  did,  and  I 
do  not  think  he  would  have  done  so  if  the  evidence 
had  been  sufficient  to  enable  him  to  arrive  at  a 
conclusion  by  any  other  mode,  because  he  deals 
with  the  value  of  the  house  and  what  it  would 
cost  to  rebuild  it,  and  he  thought  that  was  the 
right  way,  but  as  the  parties  had  not  given  him 
inlormation  for  that  he  took  another  way  of 
reaching  the  amount  of  damage.  I  may  or  may 
not  agree  with  the  arbiter,  but  I  cannot  review 
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bis  decree  beoaose  he  took  that  way,  and  theie- 
foie  I  agree  with  your  Lordship. 

The  Ooort  prononnoed  this  interloontor : — 
"...  Sustain  the  second,  third,  and  fifth 
pleas  for  the  def  endeia :  Bepel  the  reasons  of 
reduction :  Assoilzie  the  defenders  from  the 
conclusions  of  the  action,  and  decern." 

OonnselforPnrsners-^B.  Johnstone— Jameson. 
Agents — Millar,  Bobaon,  ft  Innes,  S.8.C. 

Oonnsel  for  Defeaders — D.-F.  Madrintosh — 
Diokaon.    Agents — ^Bonald  k  Bitohie,  S.S.O. 


Tkurtday,  February  25. 

SECOND    DIVISION. 

[Iiord  M'Laren,  Ordinary. 

BANNATrNB  V.  BANNATTNK. 

Sutband  ajid  Wife—Divoree—Eviderue  of  Adul- 
tery  —  Witnem  —  Oriminating  QuMtion — Bvi- 
denet  Piirther  Ammdment  Act  1874  (37  and 
88  Viet.  cap.  64),  wc.  2. 

Section  2  of  the  Eridence  Farther  Amend- 
ment Act  1874  enacts  that  "no  witness  in 
any  proceeding,  whetiier  a  party  to  the  salt  or 
not,  shall  be  liable  to  be  asked  or  bonnd  to 
answer  any  question  tending  to  show  that 
he  or  she  has  been  guilty  of  adultery. "... 
EM  that  it  is  the  duty  of  the  Court  to  remind 
a  witness  called  to  give  evidence  as  to  his  own 
alleged  adultery,  of  the  protection  afforded 
to  mm  by  the  statute,  and  then  to  allow  his 
examination  to  proceed  or  not  according  only 
as  he  expresses  willingness  or  otherwise  to 
submit  to  examination. 

Obsersatumt  on  Oook-r.  Oook,Voy.  4, 1876, 
4  B.  78,  and  EelMethvxUU  v.  HOUethwate, 
Dec.  18,  1869,  L.B.  2  Prob.  and  DiT.  29. 
This  was  an  action  of  divorce  raised  by  a  wife 
against  her  husband  on  the  ground  of  his  alleged 
adultery.  One  of  the  acts  of  adultery  was  stated 
on  reoord  in  Cond.  6  as  follows — "The  defen- 
der further  oommitted  adultery  with  Elizabeth 
Gilbert,  formerly  a  servant  in  a  hotel  in  Stir- 
ling, and  now  residing  in  Bridge  of  Allan,  in 
or  about  the  months  of  June  and  July  1884,  in 
his  nxmis  in  the  Arcade,  Stirling^  where  he  bad 
invited  Qilbert  to  meet  him." 

The  action  was  defended  and  went  to  proof 
before  the  Lord  Ordinary  (M'Labkn).  Elizabeth 
Oilbert  was  called  as  a  witness  for  the  pursuer. 
Her  examination  was  thus  reported  in  the  short- 
band  writer's  notes :— "  Examined — (After  being 
duly  cautioned  by  the  Lord  Ordinary  that  she 
was  not  bonnd  to  answer  any  question  tending 
to  show  that  she  had  been  guUty  of  adultery) 
.  .  .  Defender  called  to  see  my  master  and 
mistress.  He  spoke  to  me.  He  spoke  to  me 
familiarly.  He  spoke  to  me  again.  (Q)  Did 
the  defender  ever  attempt  any  familiarities  with 
you  7 — (A)  Kot  at  that  time,  not  till  he  asked  me 
up  into  his  class-room.  He  attempted  familiari- 
ties with  me  in  his  class-room. "  (The  Lord  Ordi- 
nary at  this  stage  stopped  the  examination  of  the 
witness). 

Section  2  of  the  Evidence  Further  Amendment 
Act  1874  provides—"  The  parties  to  any  proceed- 
ing instituted  in  consequence  of  adultery,  and  the 


husbands  and  wives  of  such  parties,  shall  be  oom- 
petent  to  give  evidence  in  such  proceeding ;  pro- 
vided that  no  witness  in  any  proceeding,  whether 
a  party  to  the  suit  or  not,sh;^  be  liable  to  be  asked 
or  bound  to  answer  any  question  tending  to  show 
that  he  or  she  has  been  guilty  of  adultery,  unless 
such  witness  shall  have  already  given  evidence 
in  the  same  proceeding  in  disproof  of  Us  or  her 
alleged  adultery." 

The  Lord  Ordinary  on  the  whole  proof  found 
that  the  pursuer  had  failed  to  prove  her  aver- 
ments, sustained  the  defences,  and  assoilzied  the 
defender  from  the  conclusions  of  the  libeL 

"Note. —  .  .  Next,  as  to  the  charge  of  adultery 
oommitted  with  Elizabeth  Gilbert,  a  servant  in  a 
hotel  at  Stirling — Gilbert  wasadducedas  a  witness 
for  the  pursuer's  case,  and  she  assented  to  a 
question  put  by  pursuer's  oonnsel  as  to  whether 
on  one  occasion  the  defender  had  attempted 
familiarity  with  her  in  his  class-room.  I  in- 
formed the  witness  that  she  was  not  bound  to 
answer  any  question  tending  to  prove  adultery 
committed  with  herself,  and  as  she  did  not  offer 
to  make  a  statement  I  held  her  excused  from 
giving  farther  evidence.  No  corroborative  evi- 
dence was  offered  upon  this  charge,  and  I  do 
not  think  that  any  inference  adverse  to  the 
defender  can  legitimately  be  drawn  from  the 
silence  of  the  witness  Gilbert".  .  . 

The  pursuer   reclaimed,  and  with  regard   to 
this  matter  she  argued — The  Lord  Ordinary  had 
mistaken  the  law  with  reference  to  the  examina- 
tion of  Elizabeth  Gilbert.     The  duty  to  caution 
her  had  been  discharged  at  the  beginning  of 
the  examination,  and  on  her  showing  her  willing- 
ness  to    answer     the   questions    put    to    her 
the    Lord    Ordinary  should    have    allowed  her 
examination  to  proceed.     Leave  should  now  be 
given  to  the  defender  to  ask  her  if  she  was 
willing  to  dispense  with  the  protection  of  the 
statute,  and  if  she  should  appear  to  be  so  willing 
then  the  defender  should  be  allowed  to  ask  her 
the  questions  he  had  intended  to  ask  her  at  the 
proof.     The  true  interpretation  of  the  2d  section 
of  the  Evidence  Further  Amendment  Act  1874 
sanctioned  this  course,  which  had  received  the 
sanction  of  the  English  Court  in  the  case  of  BebMe- 
thwaiU  V.  Sebblethwaite,  Dec.  18,  1869,  L.B.,  8 
Prob.  and  Div.  29.     The  leading  authority  in 
Scotland  was  Cook  v.  Cook,  Nov.  4, 1876,  4  B.  78. 
The  defender  replied — The  Lord  Ordinary  Itad 
in  the  course  which  he  had  followed  acted  accor^ 
ding  to  the  sound  construction  of  the  statute  on 
the  subject.     He  had  indeed  only  construed  the 
statute  strictly.     Under  it  it  was  clear  that  the 
Legislature  intended  that  the  witness  should  not 
be  exposed  to  say  whether  she  will  give  evidence 
or  not,  and  meant  to  protect  the  witnessfrom  being 
put  in  that  position  by  not  giving  her  the  option. 
The  witness  might  volunteer  nltroneously  to  give 
evidence,  but  that  must  be  without  invitetion. 
The  reasonable  time  to  do  so  was  inmiediately 
after  the  witness  had    been    cautioned.     That 
happened  in  HeMethwaite  supra. 

At  advising — 

LoBD  Yomta — ^This  is  an  action  by  •  wife 
against  her  husband  concluding  for  divoroe  on 
the  ground  of  adultery,  and  one  of  the  acts  of 
adultery  charged  is  thus  stated  on  reoord,  in  the 
6th  article  of  the  condescendenoe — "  The  defen- 
I   der  further  committed  adultery  with  Elizabeth 
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Gilbert,  formerly  a  semmt  in  »  hotel  in  Blirling, 
and  now  residing  at  Bridge  of  Allan,  in  or  about 
the  months  of  June  or  Jnly  1884,  in  his  rooms  in 
the  Arcade,  Stirling,  where  he  had  invited  Oil- 
bert  to  meet  him."  In  order  to  prore  this  charge 
Elizabeth  Oilbert  was  brought  forward  as  a  vdt- 
neas,  and  after  being  dnly  oantioned  by  the  Lord 
Ordinary  that  she  was  not  bonnd  to  answer  any 
qaeetions  tending  to  show  that  she  had  been 
guilty  of  adultery,  qnestions  were  pat  to  her,  and 
she  was  bronght  by  these  questions  to  the  loeut 
of  the  adultery  alleged  on  record,  saying,  in  answer 
to  a  question — "He  attempted  familiarity  with 
me  in  his  olass-room."  The  Lord  Ordiniary  at 
this  stage  stopped  the  examination  of  the  wit- 
ness, and  in  bis  note  he  says — "Gilbert  was  ad- 
duced as  a  'vdtness  for  the  pursuer's  case,  and 
she  assented  to  a  question  pat  by  pursuer's  coun- 
sel as  to  whether  on  one  occasion  the  defender 
had  attempted  familiarity  with  her  in  his  class- 
room. I  informed  the  witness  that  she  was  not 
bonnd  to  answer  any  question  tending  to  prove 
adnltery  committed  by  herself  at  the  beginning 
of  the  examination."  I  suppose  the  Lord 
Ordinary  meant  to  refer  to  the  caution  he 
had  previously  given  her  "and  as  she  did  not 
offer  to  make  a  statement,  I  held  her  excused 
from  giving  further  evidence.  No  corroborative 
evidence  was  offered  upon  the  charge." 

The  Lord  Ordinary's  opinion — ^pl^nly  founded 
on  the  new  Act  of  Parliament  which  has  been 
argued  before  us — ^was  that  unless  the  witness 
offered  volontarily  to  give  her  evidence,  in  the 
sense  of  giving  it  nltroneously,  her  examination 
should  not  be  proceeded  with.  The  language  of 
the  Act  is  this-—"  The  parties  to  any  proceeding 
instituted  in  consequence  of  adultery,  and  the 
husbands  and  wives  of  such  parties,  shall  be 
competent  to  give  evidence  in  such  proceeding." 
That  is  copied  from  an  English  statute,  and  was 
necessary,  because  by  a  previous  Act  by  which 
parties  to  a  cause  were  rendered  admissible  as 
witnesses,  an  exception  was  made  if  they  were 
parties  in  an  action  founded  on  adultery,  and  the 
words  I  have  read  remove  that  exception.  I 
have  now  to  read  the  part  of  the  section  which 
is  here  of  importanoe — "  Provided  that  no  wit- 
ness in  any  proceeding,  whether  a  party  to 
the  suit  or  not,  shall  be  liable  to  be  asked  or 
bound  to  answer  any  question  tending  to  show 
that  he  or  she  has  been  guilty  of  adultery;"  and 
then  follows  an  exception  with  which  we  are  not 
Interested  here. 

Now,  two  oonstruotions  or  interpretations  of  the 
words  have  been  submitted  to  ns,  and  we  have 
heard  argument  on  the  question  which  of  these 
was  the  true  one.  One  constmction  was,  that  no 
witness  should  be  permitted  to  be  examined  in 
such  proceedings  on  the  question  whether  he  or 
she  had  been  guilty  of  adnltery ;  that  however 
willing  a  witness  may  be  to  submit  to  examina- 
tion on  the  question,  the  law  will  not  allow  it,  nor 
permit  a  question  to  be  put  to  the  witness  on  the 
subject.  Of  coarse  if  that  view  is  taken  ab- 
solutely, I  need  not  point  out  that  the  witness 
would  not  be  competent,  because  a  witness  is  not 
oompetent  on  a  question  upon  which  it  is  not 
Uwfm  to  put  a  question  to  him  or  her.  But  short 
of  that  it  was  suggested  and  contended  that  the 
interpretation  was,  that  the  witness  might  volun- 
teer in  the  sense  of  offering  ultroneonsly  without 
invitation  to  give  evidence  though  affecting  her 


character,  but  that  it  would  not  be  competent  to 
aak  her  to  give  it — whether  or  not  the  witness  was 
willing  to  Bubmit  to  examination — ^but  only  that  if 
without  being  asked  she  should  say  nltroneously 
that  she  was  willing,  then  questions  might  be  put, 
or  the  witness  might,  without  questions  being  put, 
say  what  he  or  she  desired  to  say  without  them. 
The  other  interpretation  contended  for  was,  that 
this  was  a  protection  to  witnesses  to  whom 
adultery  was  imputed,  that  they  should  not  be 
obliged  to  answer  questions  or  be  submitted  to 
examination  on  qnestions  put  in  sncoession  on 
that  subject. ;  but  if  the  witness  was  willing  to 
renounce  the  protection  and  be  examined,  the 
examination  nOght  proceed,  and  the  evidence 
be  good,  the  section  being  for  the  protection  of 
witnesses  who  desired  that  protection  and  for  the 
purpoee  of  excluding  such  evidence  if  the  witness 
did  not  desire  such  protection  and  was  willing  to 
give  it.  Now,  I  am  of  opinion  that  the  latter 
is  the  true  construction,  and  I  have  not 
been  able  to  see  that  any  other  is  compatible 
with  the  witness  being  admissible.  I  understand 
the  suggestion  that  the  witness  is  not  to  be  ex- 
posed to  say  whether  he  or  she  wUl  give  evidence 
at  not,_  because  saying  "I  am  not  willing,"  or 
indicating  in  any  way  unwillingness,  will  give 
rise  to  unfavourable  observation,  and  the  in- 
tention of  the  Legislature  was  to  protect 
the  witness  from  being  put  in  such  a  posi- 
tion by  not  giving  the  witness  the  option. 
But  that  is  excluding  the  witness  altogether.  I 
think  the  true  view  is,  that  the  party  to  the  cause 
desiring  to  adduce  a  witness  who,  he  is  informed, 
can  give  evidence  in  support  or  corroboration  of 
the  case  he  makes — but  ^e  subject-matter  of  the 
litigation  being  adultery  against  that  witness — 
shall  put  the  witness  in  the  box.  He  will  only 
do  so  usually  after  having  ascertained  the  witness's 
willingness  to  give  evidence.  It  may  go  against 
the  grain  of  the  witness  to  give  the  evidence. 
But  having  ascertained  that  the  witness  is  pre- 
pared to  give  evidence  on  the  subject,  the  party 
puts  him  or  her  into  the  box,  and  informs  the 
Ooort  that  this  witness  is  in  the  position  of  hav- 
ing adultery  imputed  to  him  or  her  in  this  case,  but 
is  willing,  it  is  believed,  to  renounce  the  protec- 
tion given  by  the  statute  and  to  submit  to  exami- 
nation. I  think  if  I  had  been  the  Judge  in  the 
Outer  House,  and  the  witness  did  not  plead  the 
pjoteotion  of  the  statute,  but  expressed  willing- 
ness to  be  examined,  I  should  have  acted 
upon  that.  I  should  first  have  informed  myself 
of  the  fact  by  evidence  satisfactory  to  my  mind, 
and  I  should  have  told  the  witness  that  there 
was  an  Act  of  Parliament  which  protected  her 
against  «  question  or  series  of  questions  being 
i^ed  her  involving  her  guilt,  but  that  she  need 
not  plead  that  protection  unless  she  pleased, 
and  then  asked  her  if  she  desired  to  have  that 
protection.  By  that  means  the  purpose  of 
the  statute  would  be  satisfied,  and  the  witness 
I  think  might  be  satisfactorily  examined.  I 
see  no  answer  to  that,  and  there  is  no  other  way 
of  ascertaining  the  witness'  willingness.  To  say 
that  it  must  be  given  nltroneously  without  a 
question  being  asked  is  what  I  cannot  myself 
sanction.  I  think  the  true  alternative  is  in  the 
two  views  urged  in  the  case  of  HeblJUQiwaite  v, 
Hebbiethtoaite,  which  was  decided  by  Lord  Pen- 
zance, viz.,  whether  the  evidence  was  admissible 
at  alL      A  witness  with   whom   adultery   was 
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alleged  was  put  into  the  box  by  the  Qneen's 
Frootor.  Dr  Spinks,  Q.  O.,objeoted  to  the  question 
being  asked  hei,  and  argned  that  the  words  of  the 
statate  82  and  83  Vict.  o.  68,  which  is  jnst  preoisely 
the  same  as  the  Soottish  one,  were  precise  and 
clear.  It  was  not  only  that  she  was  not  bound 
to  answer,  bnt  that  she  was  not  liable  to  be  asked 
saoh  a  question.  The  Attorney-General  replied 
that  it  was  for  the  witness  and  not  for  the  other 
side  to  take  the  objection,  thongh  she  might  if  she 
pleased  claim  the  protection  of  the  proviso.  The 
Jndge-Oidinary  said — "I  am  very  dear  as  to 
the  intention  of  the  Legislature,  although  I  can- 
not say  that  the  language  that  they  have  used  is 
not  capable  of  the  interpetration  put  on  it  by 
Or  Spinks.  The  general  intention  was  to  pro- 
tect the  witnesses  whose  evidence  was  rendered 
admissible  by  statute.  The  provision  was  not 
intended  to  apply  to  the  evidence  by  which  the 
ease  of  either  side  was  supported  independent  of 
the  evidence  of  the  parties  ;  it  was  not  intended 
to  narrow  the  sources  of  evidence  for  or  against 
a  petitioner  or  respondent,  but  to  protect  the 
witnesses;  and  I  doubt  whether  it  was  competent 
to  any  counsel  in  a  ease  to  take  advantege  of  it. 
It  is  the  duty  of  the  Judge  to  see  that  the  wit- 
nesses have  the  protection  given  them  by  the 
statute.  What  is  the  meaning  of  the  words  '  no 
witness  shall  be  liable  to  be  asked  or  bound  to 
answer  ? '  They  refer  clearly  to  the  position  of 
the  witness.  The  meaning  is  this.  When  a 
person  is  called  into  the  witness-box,  and  it  is 
proposed  to  question  that  witness  for  the  pur- 
pose of  obtaining  a  statement  that  he  or  she  has 
been  guilty  of  adultery,  the  witness  may  claim 
the  protection  of  the  stetnte,  and  say  that  he  or 
she  is  not  desirous  of  being  interrogated  on  the 
subject.  I  think  that  the  words  'no  witness 
shall  be  liable  to  be  asked '  are  not  surplusage, 
because  without  them  a  string  of  questions 
might  be  put  one  after  the  other  to  a  witness, 
who  would  have  to  refuse  to  answer  them  one 
by  one,  whereas  the  use  of  those  words  makes 
it  the  duty  of  the  Judge  to  refuse  to  allow  any 
of  the  questions  to  be  put  as  soon  as  the  witness 
claims  the  protection  of  the  statute."  The 
Judge-Ordinary,  the  report  goes  on  to  say,  told 
the  witness  that  she  was  not  bound  to  answer  any 
question  as  to  her  alleged  adultery  with  Mr 
Hebblethwsite  unless  she  pleased ;  bnt  she  said 
she  had  no  objection  to  give  evidence,  and  sHe 
was  accordingly  examined. 

That  is  exactly  my  view  of  the  law  on  our 
statute,  which  in  its  language  is  precisely  similar 
to  the  English  Act.  I  do  not  think  the  case  of 
Oook  V.  Oook  [«up.  cU.  ]  has  any  bearing  on  this.  I 
raUier  think,  if  I  may  make  bold  enough  to  say 
BO,  tiiat  the  word  "  volunteers  "  does  not  accu- 
rately express  the  meaning  of  the  Lord  Presi- 
dent there.  I  think  he  only  meant  "  be  willing," 
not  ultroneoosly  and  unaided.  I  think,  how- 
ever, it  is  that  expression  wliioh  has  misled  the 
Lord  Ordinary.  I  think  the  witness  should 
have  been  asked  whether  she  was  willing  or  not 
to  submit  to  examination,  and  if  she  were 
willing,  then  her  examination  might  have  pro- 
ceeded. She  might  decline  if  she  chose,  bnt  she 
was  not  to  be  prevented  from  doing  so  if  she  was 
willing.  I  think  the  words  "  liable  to  be  asked  " 
are  equivalent  to  "  bound  to  submit  to  be  asked" 
qnesnons  on  the  subject ;  but  that  is  consistent 
with  being  willing.    The  words  are  not  surplusage. 


I  am  therefore  of  opinion  that  we  ought  to 
allow  the  evidence  of  this  witness  to  be  taken. 
It  will  be  gathered  sufficiently  from  what  I  have 
said  that  £e  Jndge  before  whom  the  evidence  ia 
to  be  taken  will  tell  her  of  the  existence  of  the 
statute  in  the  sense  which  I  have  explained,  and 
having  ascertained  her  willingness  or  otherwise 
to  give  evidence  will  act  accordingly. 

LoBD  BxrrBEBFnsD  CiiAbx — I  am  of  the  same 
opinion,  and  I  have  no  doubt  whatever  about 
the  matter.  I  can  only  further  say  that  my  own 
practice  in  the  Oater  Honse  was  in  con- 
formity with  what  has  been  exponnded  by  Lord 
Young  in  conformity  with  the  English  case  of 
HebbleOuBaiU  v.  UebMethwaite.  I  have  always 
considered  that  that  case  and  the  case  of  Cook 
v.  Oook  were  precisely  in  conformity  with  one 
another,  and  I  have  always  looked  upon  them 
as  containing  a  broad  exposition  of  the  law  on 
the  question. 

Ix>KD  JxTsnox-OuDLK — When  I  first  heard  the 
case  argued  I  must  own  my  impression  was 
against  the  larger  interpetration  of  the  dauae. 
It  seemed  to  me  not  a  sufficient  fulfilment  of  the 
injunctions  of  the  danse  to  say  that  the  witness 
was  not  bound  to  answer.  I  thought  the  words 
of  the  clause  meant  more — that  not  only  was  the 
witness  not  bound  to  answer,  bnt  not  liable  to 
be  asked,  and  I  am  still  of  that  opinion. 

Bnt  I  come  on  consideration  to  the  result 
arrived  at  by  Lord  Young.  I  am  clear  that  the 
witaesB  is  competent  to  give  evidence,  and  I  did 
not  understand  that  the  argument  from  the  bar 
led  to  a  different  conclusion.  But  the  question 
is,  what  is  the  privilege  of  a  witness  when  ex- 
amined ?  I  .think  he  is  not  to  be  asked  any 
question  tending  to  criminate  himself.  But  then 
— and  I  fairly  admit  I  did  not  draw  distinction 
at  first  between  allowing  a  witness  to  be  asked  a 
disparaging  question,  and  asking  a  witness 
whether  be  or  she  was  willing  to  b«  examined  at 
all— after  some  information  on  the  previous 
practice  of  the  Court  and  further  consideration  of 
the  statute,  I  think  the  latter  is  the  true  course 
to  follow.  I  think  it  a  jnst  and  equitable  inter- 
pretation, and  I  have  had  doubts  whether  that 
had  not  been  the  course  adopted  by  Uie  Lord 
Ordinary.  In  the  notes  of  the  evidence  we 
have  no  statement  whether  the  witness  elected 
to  answer  or  not.  In  the  meantime  I  should 
think  the  witness  had  better  be  examined  by 
one  of  ourselves,  and  she  should  be  warned  of 
the  provisions  of  the  Act  of  Parliament,  and 
she  may  then  object  to  any  qnesUon  being 
asked  to  that  effect 

Loan  OBUOHiXiL  was  absent. 

The  Court  allowed  further  proof  relative  to 
the  pursuer's  averment  of  the  defender's  adultery 
with  Elizabeth  Gilbert. 

Gilbert  was  examined  before  Lord  Butherford 
Clark. 

The  Oonrt  on  ooasidering  the  whole  proof  as 
thus  amended,  adhered  to  the  interlocutor  of  the 
Lord  Ordinary. 

Counsel  for  Pursuer — ^D.-F.  Mackintosh — Shaw 
— A.  S.  D.  Thomson.  Agents — Gumming  &  Dnff , 
S.S.O. 

Counsel  for  Defender — M'Eeohnie — H'Len- 
nan.    Agents— Hurray,  Beitb,  &  Murray,  W.S. 
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Friday,  February  26. 

FIRST    DIVISION. 

fDean  of  Oaild  of  Edinborgh. 
CALDEB  AND  ANOTHKE  V.  THE  MERCHANT 
COHPANT  OF  EDINBUBOH  AND  OTHERS. 

Superior  and  Vattal— Building  Rettrictiont — 
Vommon  Feuiiw  Plan — Enforcement  by  Supe- 
rior and  Co-Vevan — Common  Interest — In- 
tetferenee  teith  lAgM  and  Air  or  Support — 
Amenity. 

In  1822  a  piece  of  bnilding  ground  extend- 
ing to  129  feet,  containing  fonr  stances,  was 
fened  ont  nnder  certain  conditions,  provi- 
sions, and  restrictions  by  which  the  fenars 
became  bonnd  to  erect  buildings  in  con- 
formity with  an  eleTation  and  plan  relative 
to  the  fen-charter,  and  were  prohibited  from 
altering  the  bnildings  so  erected.  These 
conditions,  provisions,  and  restrictions  were 
appointed  to  be  inserted  in  all  fnture  convey- 
ances or  transmissions  of  the  fen.  The  dis- 
ponees  were  duly  infeft.  Buildings  forming 
part  of  a  street  were  erected  on  the  three 
Bouthmost  stances  in  conformity  with  the 
building  plan.  No  buildings  were  then  erec- 
ted on  the  northmost  stance,  which  extended 
to  45  feet  In  1 827  this  northmost  stance  was 
reconveyed  by  the  original  f euars  to  the  supe- 
riors under  all  the  conditions,  provisions,  and 
restrictions  contained  in  the  original  fen- 
charter.  Besignation  was  made  in  virtne  of 
the  procuratory  in  the  disposition,  and  the 
superiors  expede  an  instrument  of  resignation 
ad  remanentiam.  This  lot  they  again 
fened  out  in  1867  to  different  fenars, 
not  nnder  the  conditions,  provisions,  and 
restrictions  contained  in  the  original  fen- 
charter,  but  nnder  different  conditions,  pro- 
visions, and  restrictions.  Bnildings  had  been 
in  1862  erectedonthisnorthmoststancewhich 
were  not  in  conformity  with  the  provisions 
of  the  original  fen-charter.  In  1885  the 
proprietor  of  a  main-door  and  sunk  flat,  No. 
7  of  the  street,  with  three  cellars  in  the  front 
area  and  back  ground,  which  were  on  one  of 
three  sontbmost  areas  feued  ont  in  1822,  pre- 
sented a  petition  to  the  Dean  of  Ouild  for 
warrant  to  convert  the  main-door  into  two 
shops,  to  slap  out  the  front  wall,  and  bring 
out  the  shop  fronts.  The  superiors,  the 
proprietor  of  the  flat  immediately  above 
the  main-door,  entering  by  the  common 
stair  No.  6,  and  the  proprietor  of  No.  3, 
the  bonse  to  the  south,  consisting  of  a 
main-door  and  sunk  flat  with  cellars  in 
front  area  and  back  ground,  and  of  the 
flat  immediately  above,  also  entering  from 
No.  5,  opposed  the  application.  Both 
the  petitioner  and  the  two  latter  respon- 
dents were  infeft  under  the  conditions, 
provisions,  and  restrictions  of  the  feu-charter 
of  1822.  The  Dean  of  Guild  granted  the 
petition.  On  appeal,  Jield  (1)  that  the  supe- 
riors had  no  title  to  enforce  the  restrictions 
in  the  original  fen,  in  respect  they  had  aban- 
doned the  common  fening  plan  as  regards 
part  of  the  subjects,  viz.,  the  northmost  lot, 
and  therefore  conld  n6t  enforce  them  .ts  re- 


garded the  reit;  (2)  that  the  oo-fenars  had  no 
jv*  qvaiitum  to  enforce  the  conditions,  provi- 
atons,  and  restriotiona  in  the    original   fen, 
in  respaot  the  feuara  of  all  the  fonr   areas 
originally  feued  ont  constituted  the  oonunnn- 
ity  to  which   the   restrictions   applied,  and 
that  the  conditions  to  be  enforced  did  not 
appear  in  all  the  feu-rights,  but  had   been 
abandoned  in  essential  respects  quoad  one  of 
the  fenars  intended  to  be  bound,  viz.,  tbe 
proprietor  of  the  northmost  lot ;  and  (8)  that 
tbe  co-feuars  were  not  entitled  to  object  on 
the  ground  that  they  had  a  common  interest 
in  the  subjects,  in  respect  the  area  over  which 
the  petitioner  proposed  to  erect  his   shops 
was  bia  exclusive  property,  that  the  proposed 
alterations  were  to  be  entirely  in  luo,  and 
that  to  found  snoh  an  objection  it  was  neoes- 
saiy  to  show  either  appreciable  interference 
with  the  light  and  air  of  the  windows  of  the 
common  tenement,  or  injury  to  the  right  of 
anpport  belonging  to  the  proprietors  of  tbe 
upper  floors,  and  that  averments  of  injury 
to  amenity  only  were  not  Bu£Bcient. 
The  Oonrt  therefore  rejuted  the  appeaL 
This  petition  was  presented  in  the  Dean  of  Onild 
Court  at  Edinbnrgh  by  Alexander  Calder,  pro- 
prietor of  the  subjects  after  mentioned,  for  war- 
rant "to  convert  the  main-door  dwelling-house, 
No.  7  Lothian  Boad,  Edinbnrgh,  and  pertinents 
thereof,  into  two  shops,  to  slap  out  the  front 
wall    and    insert    iron    beams  resting  on  iron 
pillars  and  cube-stone  piers,  to  bring  out  shop 
fronts,  to  lower  the  whole  floors  with  the  excep- 
tion of  back  room  over  common  passage,  to  sub- 
stitute iron  beams  for  the  partitions  shown  in 
red,  and  all  as  shown  on  two  plans  produced." 

The  titles  of  the  petitioners  and  the  adjoining 
proprietors,  who  were  called  as  respondents  in 
the  petition,  and  two  of  whom  lodged  answers, 
are  set  out  in  the  opinion  of  Lord  Adam  infra. 
The  Merchant  Company  of  Edinburgh,  as 
George  Grindlay's  trustees,  were  the  superioifi  of 
the  fen  in  question,  and  were  also  called  as 
respondents,  and  lodged  answers  to  tbe  petition. 
The  Dean  of  Guild  granted  the  prayer  of  the 
petition,  subject  to  an  immaterial  amendment. 

The  respondents  appealed  to  the  Court  of 
Session,  and  argued  tbat  they  were  entitled  to 
prevail  both  on  the  ground  that  the  proposed 
operations  were  in  contravention  of  the  conditions 
contained  in  the  petitioner's  titles,  and  also  on 
the  ground  that  they  had  a  common  interest  iu 
the  subjects — Bell's  Prin.  sec.  1085.  It  was 
settled  that  when  feus  had  been  given  ont  by  a 
common  superior,  subject  to  the  same  conditions 
and  restrictions,  then  these  conditions  and  restric- 
tions were  pleadable  by  the  vassals  inter  »e;  and 
tbe  disponees  of  the  original  vassals  had  the  same 
right  to  enforce  conditions  and  restrictions — 
Magistratei  of  Edinburgh  v.  Macfarlane,  Dec.  2, 
18.">7,  20  D.  156  ;  MacGibbonr.  Bankine,  Jan.  19, 
1871, 9  Maoph.  423 ;  Alexander  v.  Stobo,  March  8, 
1871,  9  Macph.  599 ;  Johnstone  v.  White,  May 
18,  1877,  4  B.  721.  These  were  oases  between 
proprietors  of  separate  bnildings;  the  principle 
contained  in  them  applied  therefore  with  greater 
force  when  the  question  was  between  different 
proprietors  of  the  same  bnilding.  The  superior 
had  a  right  to  enforce  conditions  imposed  by  his 
grant,  and  even  if  he  discharged  the  stipulations 
as  regarded  olle  fenar,  that  would  not  affect  bis 
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righto  as  against  the  other  f  enan — DalrympU  t. 
Eordman,  die.,  June  6,  1878,  6  K.  847.  The 
aoqnieeoenoe  of  a  vassal  in  the  case  of  one  de- 
paztnre  would  not  bar  him  from  objecting  to 
departure  from  the  stipulations  in  another  case — 
Gould  y.  M'Oorpiodate,  Nov.  21, 1867,  8  Maoph. 
166.  In  the  present  case  the  original  fen  was 
granted  sabjeot  to  conditions  which  applied  to 
&e  whole  fonr  stances.  This  created  a  mntuality 
between  the  fenars  so  as  to  prevent  deviation 
from  the  original  plan— JTiotn^,  die.  ▼.  Hattie, 
Jan.  12,  1858,  6  B.  439;  Swing  v.  OampbeOi, 
Nov.  23,  1877,  6  B.  230.  The  adjoining  fenars 
had  not  lost  their  rights  throngh  what  the  superior 
had  done  in  regard  to  the  northmost  lot,  because 
it  was  not  dear  that  at  the  time  the  bnildings 
were  erected  on  that  lot  they  had  any  interest  to 
interfere. 

The  petitioner  argued  (1  )tha(  the  saperiorB  were 
barred  from  objecting,  beomse  oat  of  the  120  feet 
originally  fened  they  had  completely  altered  the 
plan  as  regards  46  feet — OompMI  v.  Olgdtidale 
Bank,  Jane  19, 1868, 6  Ilaoph.  943.  The  oontraot 
between  superior  and  vi^sal  required  to  be 
looked  at  with  referenoe  to  the  purpose  of  the 
restriction.  If  the  purpose  was  uniformity,  and 
that  had  been  departed  from,  then  the  superior 
had  no  interest  to  object.  (2)  Ajs  regarded  therigbt 
of  the  adjoining  feuars,  they  were  bound  by 
acquiescence  in  the  buildings  erected  on  the 
northmost  stance  from  objecting  to  the  proposed 
alterations — .^Pnuarv.  i^ffwnM,  June 22, 1877, 4  B. 
042  ;  the  case  of  MaeBiteMt'B  Truiteei  v.  HMop, 
Dec  14, 1879,  7  B.  884,  tmnL  June  23,  1881, 8  B. 
(ELL.)  96,  was  against  the  respondents.  The 
only  cases  founded  on  the  principle  of  mutuality 
given  effect  to  in  M'CHUbon  v.  Bankine  [mp.  at\ 
were  those  in  which  the  question  had  arisen  be- 
tween the  proprietors  of  diflerent  houses.  Here 
the  respondents  and  petitioner  were  proprietors 
of  the  same  house,  which  raised  rather  a  question 
of  common  interest  like  Johnttone  v.  WluU  [n<p. 
ett].  The  law  as  between  proprietors  of  the  same 
house  was  that  while  the  one  proprietor  could  do 
nothing  to  imperil  the  safety  of  his  neighbour's 
property,  mere  injury  to  amenity  was  not  a  suffi- 
cient reason  for  interference  —  Baretay  v. 
M'Ewen,  May  27, 1880, 7  B.  792.  But  here  there 
was  no  averment  that  the  petitioner's  operations 
would  render  the  respondents'  property  insecnro 
— BmumB  v.  MagUbratet  of  Edinburgh,  July  19, 
1881,  8  B.  906 ;  UryuJutri  v.  MdvUle,  Dec.  22, 
1868,  16  D.  307 ;  Taylor  v.  Dunlop,  Nov.  1, 1872, 
11  Hacph.  25. 

At  advising — 

liOBD  Adax — This  case  originated  in  a  petition 
to  the  Dean  of  Gaild  Coart  of  Edinburgh  by  Mr 
Oalder  for  a  warrant  to  make  ceirtain  iterations 
on  premises  belonging  to  him. 

^e  petition  relates  to  a  tenement  of  hooaes, 
Kos.  3,  5,  and  7  Lothian  Boad,  and  to  the  adj<^- 
ing  tenement  No.  9  Lothian  Boad,  which  has  been 
erected  on  an  area  of  ground  which  was  origin- 
ally included  in  the  same  f  euing  elevation  and  plan 
as  Nos.  3,  5,  and  7. 

The  {wtitioner  Mr  Oalder  is  the  proprietor  of 
No.  7,  consisting  of  the  northmost  ground  storey 
and  sunk  storey  beneath.  The  appellant  Mr 
Bpence  IS  the  proprietor  of  the  first  flat  or  storey 
immediately  above  him,  and  entering  by  the  com- 
mon stair  No.  6.    A  Mr  Simson  is  proprietor  of 


the  third,  or  top,  flat  above  MrSpenee.  The  ap- 
pellant Dr  MenzieB  is  proprietor  of  No.  3,  con- 
sisting of  the  southmoat  ground  storey  and  sunk 
storey  beneath.  Dr  Menziea  is  also  proprietor  of 
the  flat  or  storey  immediately  above,  entering 
by  No.  5,  and  a  Mr  Sutherland  is  proprietor 
of  the  Bouthmost  top  flat  or  storey.  A  Mr 
Turner  is  proprietor  of  No.  9  Lothian  Boad. 
The  Merchant  Company  as  Geoige  Orindlay's 
trustees  are  superiors  of  the  several  subjects. 

All  these  persons,  as  also  the  Lord  Provost  and 
Magistrates  of  the  Oity  for  Uie  public  interest,  are 
called  as  respondents,  but  only  the  Merchant 
Company  and  Dr  Menzies  and  Mr  Spenoe  ap- 
peared to  oppose  the  prayer  of  the  petition. 

The  prayer  of  the  petition  is  for  a  warrant "  to 
eonvert  the  maindoor  dwelling-house  No.  7 
Lothian  Boad  into  two  shops,  to  slap  out  the 
front  wall  and  insert  iron  beams  resting  on  iron 
pillars  and  cube  stone  piers,  to  bring  out  the 
shop  fronts,  to  lower  the  whole  floors  with  the 
exception  of  the  back  room  over  the  common 
passage,  to  snbstitute  iron  beams  for  the  parti- 
tions shown  in  red,  and  all  as  shown  on  two  plans 
herewith  produced." 

By  interlocutor,  dated  4th  June  1885,  the  Dean 
of  Ooild  granted  warrant  to  the  petitioner  in 
terms  of  the  prayer  of  the  petition,  bnt  subject  to 
the  amendment  of  his  plans  to  the  elfect  of  keep- 
ing back  the  front  of  Us  proposed  erection  so  as 
to  be  in  a  line  with  the  area  of  the  comer  tene- 
ment on  the  south,  an  alteration  to  which  the 
petitioner  expressed  his  willingness  to  agree. 

The  effect  of  this  amendment  is,  I  understand, 
to  keep  back  the  front  of  the  proposed  diope 
abont  1 8  inches  from  the  line  originally  proposed. 
The  proposed  shops,  however,  wUl  still  project  10 
or  11  feet  in  front  of  the  line  of  the  present 
buildings. 

The  appellants  have  appealed  against  this  judg- 
ment. Since  the  case  was  in  the  Dean  of  Unild 
Court  certain  amendments  have  been  made  to  the 
record,  and  additional  titles  produced,  and  we 
have  now  to  dispose  of  the  case. 

The  pleas  maintained  to  us  were  that  the  pro- 
posed alterations  were  in  violation  of  the  condi- 
tions of  the  feu-rights  under  which  the  petitioner 
and  appellants  respectively  held  th«r  houses,  and 
farther  that  they  were  in  violation  of  the  rights 
and  interests  wluoh  the  appellants  had,  in  common 
with  the  petitioner,  in  the  subjects,  arising  from 
the  situation  and  character  of  the  buildings  as  a 
common  tenement. 

The  ground  on  which  the  tenement  of  houses 
in  question  is  built  was  originally  part  of  the 
lands  of  Orohardfield,  of  which  the  Merchant 
Company  and  Messrs  David  and  John  Orindlay 
were  pro  ijidivito  proprietors. 

The  Merchant  Company  and  the  Messrs  Orind- 
lay entered  into  an  agreement,  dated  in  June  and 
October  1821 ,  with  r^erence  to  the  f  euing  of  these 
lands. 

The  E^eement  sets  forth  that  they  had  obtained 
from  William  Bam,  Esq.,  architect  in  Edinburgh, 
a  regular  plan  of  the  same,  laid  out  in  streets  and 
rows,  and  with  a  place  or  circus,  of  which  plan 
the  parties  had  approved  and  subscribed  as  rela- 
tive thereto,  and  they  bound  themselves  to  fen 
and  lay  oat  the  ground,  and  to  form  and  execute 
the  bnildings,  in  conformity  to  the  plan,  sabjeot 
to  such  alterations  as  might  afterwards  be  sag- 
gested  by  either  party,  provided  snoh  ftttenttou 
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should  be  approved  by  the  Dean  of  Ghiild  at  the 
time. 

The  agreement  then  proceeds  to  set  forth  Tari- 
ons  proTisions  as  to  the  lines  and  names  of  the 
streets,  the  dimensions  of  the  houses  to  be  bnilt, 
and  Tarlons  other  conditions  and  provisions  which 
it  is  Tuineoessary  to  detail.  This  extensive  f  ening 
plan  of  Orohardfleld,  of  which  the  ground  in  this 
case  formed  part,  was  not  carried  out  as  originally 
intended.  Streets  have  been  laid  ont  and  build- 
ings erected,  not  in  conformity  with  it,  bat  in 
conformity  with  a  new  feaing  plan  sabseqnently 
obtained  from  Hr  M'Gibbon.  The  Dean  of 
Oaild  has  rested  his  judgment  principally  npon 
the  fact  that  the  lands  of  Orohudfield  have  not 
been  laid  ont  and  bnilt  npon  in  conformity  with 
the  original  fening  plan,  which  he  thinks  relieves 
the  several  proprietors  of  the  tenement  In  ques- 
tion of  the  obligations  in  their  titles  as  to  uni- 
formity of  building.  I  am  not  satisfied,  however, 
that  this  is  a  soffioient  ground  of  jndf^ent,  but 
I  think  the  judgment  is  right  on  (rther  gronnds, 
which  I  shall  sow  state. 

By  fen-charter  dated  20th  June  1822,  John 
Qrindlay  and  the  Merchant  Oompany,  joint  herit- 
able proprietors  of  the  subjects,  sold,  alienated, 
•nd  in  fea-farm  disponed  to  David  Scott  I'hreshie 
and  Bobert  Threehie  four  areas  of  ground  situ- 
ated in  Lothian  Boad,  measuring  129  feet  to- 
wards the  said  road.  These  areas  are  described 
as  being  bounded  by  the  centre  of  the  mutual 
gable  of  the  comer  house  or  area  of  the  lands 
feued  to  David  Scott  Threshie,  and  by  the  centre 
of  the  mutual  wall  dividing  the  back  ground 
of  the  southmost  of  the  four  areas  £ereby 
disponed  on  the  sonth,  by  the  Lothian  Boad 
on  the  west,  by  an  intended  street  to  be  called 
Grindlay  Street  on  the  north,  and  partly  by  the 
centre  of  the  mutual  wall  dividhig  the  back 
ground  of  the  northmost  of  the  said  four  areas 
from  the  background  of  the  adjoining  area  in 
Orindlay  Street,  and  partly  by  an  intended  mense 
lane,  and  partly  by  two  passages  therefrom,  on 
the  east  parts.  The  four  areas  are  described  as 
'  being  part  of  the  lands  of  OrchwdSeld,  as  the 
said  areas  are  delineated  upon  the  f  euing  plan  by 
Mr  Bum,  docquetted  by  the  proprietors  on  23d 
June  and  8th  October  1821,  this  being  the  general 
fening  plan  of  the  lands  of  Orchardfleld  above 
mentioned. 

The  disponees  thereby  bind  and  oblige  them- 
selves to  erect  buildings  in  strict  conformity  to 
the  elevation  and  plan  furnished  to  them  by  Mr 
Bom,  and  signed  by  the  parties  as  relative  to  the 
feu-charter. 

The  fen-charter  contains  various  provisions  as 
to  laying  ont  and  maintaining  the  streets  and  lanes 
andothermatters,  and  then  it  provides  that  the  said 
David  Scott  Threshie  and  Bobert  Threshie,  and 
their  foresaids,  should  not  have  it  in  their  power 
at  any  future  time  to  alter,  and  they  are  thereby 
expressly  limited,  restricted,  and  prohibited  from 
altering,  the  external  appearance  of  the  said 
boildings  to  be  erected  on  the  said  areas  in  any 
respect  whatever.  Subinfeudation  waaprohibited. 
The  conditions  and  provisions  were  fenced  by  an 
irritant  and  resolutive  clause,  and  sasine  was 
directed  to  be  given  under  burden  of  the  pro- 
visions, conditions,  and  declarations  contained 
in  the  feu-charter  which  were  appointed  to  be 
engrossed  in  all  future  conveyances  or  trans- 
missions of  the  fen.    The  disponees  were  duly  in- 


feft  in  the  subjects  conform  to  instrument  of 
sasine  dated  22d  March  and  recorded  7th  April 
1827. 

The  elevation  and  plan  referred  to  in  the  feu- 
charter  as  having  been  furnished  by  Mr  Bum 
cannot  be  found,  but  an  elevation  and  plan, 
which  is  said  to  be  a  copy  of  it,  has  been  prodnced. 
It  is  this  plan,  which  is  the  common  feuing  plan, 
to  which  it  is  said  that  the  petitioner  and  the 
other  proprietors  of  the  tenement  of  houses  Nos. 
S,  6,  and  7  Lothian  Boad  are  bound  to  conform, 
and  there  is  no  doubt  that  the  tenement  has  been 
erected  in  conformity  with  it.  The  tenement 
consists  of  three  flats  or  storeys  above  the  ground, 
and  a  sunk  storey,  and  oomprises  six  separate 
houses.  It  was  buUt  by  the  Messrs  Threshie  upon 
three  of  the  four  areas  acquired  by  them,  and  ex- 
tends 84  feet  along  the  Lothian  Boad.  The  fourth 
area  extending  4S  feet  along  the  Lothian  Boad, 
and  on  which  No.  9  Lothiui  Boad  now  stands, 
was  not  built  on  by  them. 

The  Messrs  Threshie  disposed  of  the  houses 
and  of  the  unbnilt-on  areas  as  follows : — 

By  disposition,  dated  2(>th  March  1827,  they 
disponed  to  Mr  Scott,  Yf.S.,  the  third  or  upper- 
most storey,  consisting  of  two  dwelling-houses  with 
two  cellars  in  the  front  area.  These  subjects 
were  disponed  under  the  conditions  and  provi- 
sions contained  in  the  Messrs  Threshie's  feu-oon- 
traet  of  date  20th  June  1822,  and  inter  oUn  under 
the  condition  that  the  dispense  and  his  foresaids 
should  not  have  it  in  their  power  at  any  future 
time  to  alter,  and  they  were  expressly  prohibited 
from  altering,  the  external  appearance  of  the 
buildings  in  any  respect  whatever.  M  r  Scott  was 
infeft  on  the  11th  April  1827  under  the  foresaid 
conditions  and  provisions,  and  his  infeftment  was 
recorded  on  24th  April  1827  and  duly  confirmed 
by  the  superiors. 

By  disposition  dated  12th  June  1827  Mr  Scott 
sold  the  southmost  of  these  two  houses  to  a  Mr 
Johnston.  BydispoBitiondated7th,  10th,  and  11th, 
and  recorded  17th  June  1862,  Mr  Johnston's 
trustees  disponed  this  house  to  Mr  George  Sim- 
son,  and  Mr  Simeon  by  disposition  dated  5th  and 
recorded  6th  June  1878  disponed  it  to  David 
Sutherland,  the  present  proprietor,  who  is  duly 
infeft  therein  under  the  conditions  and  provisions 
contained  in  Messrs  Threshie's  feu-charter  of  SOth 
June  1822. 

The  northmost  house  on  the  top  flat  remained 
the  property  of  Mr  Scott  until  19th  December 
1832,  when  the  superiors,  the  Merchant  Company, 
re-acquired  it  by  decree  of  declarator  of  irritancy 
ob  non  Mobtium  eanonem  obtained  against  bim  of 
that  date.  On  18th  May  1869  the  Merchant 
Oompany,  who  had  now  become  sole  superiors 
of  the  subjects,  disponed  this  bouse  to  a  Mrs 
Bums  Orowe,  and  it  is  now  vested  in  Mr  Andrew 
Simpson  under  the  conditions  and  provisioDS  fore- 
said, conform  to  dispostion  in  his  favour  by  the 
trustees  of  Mrs  Orowe,  dated  7th  and  8th,  and 
recorded  in  the  register  of  sasines  16th  May  1884. 

The  Messrs  Threshie  next  proceeded  to  deal 
with  the  fourth  area,  or  that  part  of  the  ground 
originally  unbuilt-on. 

By  disposition  dated  10th  and  14th  September 
1827  they  disponed  to  the  superiors,  John  Grind- 
lay  and  the  Merchant  Company,  this  area  of 
ground,  described  as  being  the  northmost  of  those 
four  areas  of  ground  feued  by  them  as  aforesaid, 
and  extending  4S  feet  along  the  Lothian  Boad, 
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with  and  under  the  conditions,  proTisiona,  and  re- 
Btriotions  contained  in  theii  own  fen-charter,  and 
particularly  under  the  condition  that  the  dis- 
ponees  shonld^erect  buildings  in  strict  conformity 
to  the  elevation  and  plan  famished  by  Mr  Bum, 
and  that  they  should  not  alter  the  external  ap- 
pearance of  the  building  to  be  erected  thereon  in 
any  respect  whatever.  The  disposition  contained 
a  proouratory  of  resignation  ad  remantntiam,  in 
virtue  of  which,  the  disponees  executed  an  instru- 
ment of  resignation  in  their  own  favour,  dated 
Slst  December  1834,  and  recorded  20th  January 
1836. 

This  fourth  area  of  ground  having  thus  re- 
inrned  to  the  superiors,  was  dealt  with  by  them 
as  follows : — By  fea-charter  dated  lOth  and  11th 
December,  and  recorded  11th  December  1867, 
with  consents  therein  mentioned,  they  dis- 
poned to  Robert  Hutchison  all  and  whole  that 
piece  of  ground,  with  the  teinds  thereof, 
situated  on  the  east  side  of  Lothian  Boad,  being 
a  portion  of  the  area  marked  No.  65,  and  the 
whole  ot  those  marked  56  and  57  on  the  feuing 
plan  of  the  lands  of  Orchardfield  made  out  by 
David  M'Oibbon,  Esq.,  architect,  and  extending 
along  the  Lothian  Boad  104  feet  and  3^  inches  or 
thereby,  all  as  shown  on  a  sketch  or  measure- 
ment of  the  said  ground  annexed  thereto,  and 
signed  as  relative  to  the  charter. 

The  area  marked  No.  57  thereby  disponed  is 
the  northmost  of  the  four  areas  of  ground  which 
bad  been  feued  to  the  Messrs  Threshie,  and  had 
been  resigned  by  them  into  the  hands  of  their 
superiors  as  aforesaid. 

The  subjects  contained  in  this  fen-charter  were 
disponed  under  the  condition  that  the  disponee 
and  his  foresaids  should  be  bound  to  erect  on  the 
ground,  in  so  far  as  he  bad  not  already  done  so, 
and  thereafter  to  keep  up  and  maintain  thereon, 
tenements  according  to  plans  which  should  be 
submitted  to  and  approved  of  by  the  said  David 
M 'Gibbon,  and  which  should  be  in  uniformity 
with  the  adjoining  fens. 

It  was  also  thereby,  inter  alia,  provided  that 
the  disponees  should  not  have  it  in  their  power 
at  any  future  time  to  alter  the  front  or  external 
appearance  of  the  said  tenement  erected  on  the 
ground  without  the  approval  of  the  superiors' 
architect,  or  to  convert  the  same  or  any  part 
thereof  into  different  buildings  without  the  ex- 
press written  consent  of  the  superiors  and  their 
successors. 

The  charter  was  duly  recorded  in  the  register 
of  sasines  on  11th  December  1867. 

By  disposition  dated  80th  January,  and  re- 
corded in  the  register  of  sasines  1st  February  1875, 
Bobert  Hutchison  disponed  to  Thomas  Bowatt 
senior  and  others  all  and  whole  the  front  shop 
of  Iiothian  Boad,  Edinburgh,  room  behind  the 
same,  and  others  therein  specified,  erected  on 
parts  of  the  piece  of  ground  feued  to  him  by  the 
last  mentioned  feu-charter.  These  subjects  are 
erected  on  the  piece  of  ground  therein  called 
lot  No.  57,  and  which  is  the  northmost  of  the 
four  areas  of  ground  originally  feued  to  the 
Messrs  Threshie. 

Mr  Turner  is  now  vested  in  these  subjects 
conform  to  disposition  in  his  favour  by  James 
A.  Molleson,  judicial  factor  on  the  estates  of 
Thomas  Bowatt  &  Son,  dated  10  th,  11  th,  and 
12th,  and  recorded  in  the  register  of  sasines  14th 
November  1881. 


It  will  be  observed,  aooordingly,  that  this 
fourth  area  of  ground  has  not  been  feued  out 
under  the  conditions,  provisions,  and  restrictionB 
contained  in  Messrs  Threshie's  f  eo-oharter  of  20th 
June  1822,  but  under  entirely  different  conditions, 
provisions,  and  restrictions. 

To  return  now  to  the  rest  of  the  hcnuea  erected 
by  Mersrs  Threshie,  it  appears  that  the  ground 
and  first  flats  remained  their  property  until  1877. 

By  disposition  dated  12th,  and  recorded  in  the 
register  of  sasines  I6th  May  1877,  Mr  Threshie 
disponed  the  sunk  flat  and  main-door  flat  No.  7 
Lothian  Boad,  with  the  three  cellars  in  the  front 
area  and  back-ground  behind  the  same,  to  Dr 
Craig.  Dr  Craig  was  inf  ef  t  under  the  conditions, 
provisions,  and  restrictions  contained  in  the 
original  fea-charter  of  20th  June  1822,  granted 
to  the  Messrs  Threshie.  The  petitioner  Mr  Gaidar 
is  now  in  right  of  these  subjects. 

By  disposition  of  the  same  date,  12th  May  1877, 
and  recorded  in  the  register  of  sasines  4  th  Jane 
1877,  Mr  Threshie  disponed  the  flat  immediately 
above  the  house  now  belonging  to  Mr  Calder  to 
the  appellant  Mr  Spenoe,  who  is  inf  eft  under  the 
same  conditions,  provisions,  and  restrictions. 

By  disposition,  also  of  the  same  date,  and  re- 
corded in  the  register  of  sasines  4th  June  1877, 
Mr  Threshie  conveyed  to  the  appellant  Dr  Men- 
zies  the  dwelling-house  No.  3  Lothian  Boad,  con- 
sisting of  the  sunk  flat  and  maindoor  flat,  wilh 
the  cellars  in  the  front  area  and  back-ground,  and 
also  the  flat  immediately  above  the  same,  under 
the  same  conditions,  provisions,  and  restrictions. 

From  the  narrative  I  have  thus  given  of  the 
titles  of  the  several  proprietors  of  the  houses  in 
the  tenement  in  question,  it  appears  that  they  are 
all  inf  eft  under  the  conditions,  provisions,  and 
restrictions  contained  in  Messrs  Threshie's  feu- 
obarter  of  20th  June  1822,  which  is  the  common 
title  from  which  all  their  rights  flow.  But  it  ako 
appears  that  Mr  Turner,  who  is  proprietor  of  the 
subjects  erected  on  the  fourth  area,  holds  his 
subjects  under  an  entirely  independent  title,  and 
under  different  conditions,  provisions,  and  restric- 
tions. 

As  regards  the  buildings  which  have  been 
erected  on  the  four  areas  originally  feued  to  the 
Messrs  Threshie,  the  state  of  matters  would  appear 
to  be,  that  the  tenement  of  houses  erected  on  the 
three  southernmost  areas  had  been  erected  in 
conformity  with  Mr  Bums'  elevation  and  plan  re- 
ferred to  in  the  feu-charter  of  20th  June  1822,  and 
signed  as  relative  to  it,  and  that  no  alteration 
has  hitherto  been  made  thereon.  As  regards  the 
buildings  on  the  fourth  or  northmost  area,  it 
would  appear  that  about  1862  or  1863  a  tenement, 
now  called  No.  9  L-othian  Boad,  had  been  erected 
on  it.  This  tenement  is  not  in  conformity  with 
Mr  Bums'  elevation  and  plan ;  in  particuUur,  it  is 
four  storeys  in  height  in  place  of  three,  as  shown 
in  that  elevation  and  plan,  and  it  has  shops  on  the 
ground  floor  which  extend  about  six  feet  beyond 
the  line  of  the  houses  as  shown  on  that  plan. 

It  also  appears  that  Orindlay  Street,  which  was 
to  have  bounded  this  fourth  area  on  the  north, 
has  been  constmcted  about  200  feet  farther  to  the 
north,  tenements  having  been  erected  between  it 
and  Na  9. 

These  being  the  facts  of  the  cose  as  regards  the 
titles  of  the  several  parties  and  the  buildings 
erected  on  the  ground  feued  to  the  Messrs 
Threshie,  the  question  is  whether  Mr  Calder  is 
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entitled,  in  the  oiionmstanoes  whioh  have  arisen, 
to  carry  oat  the  alterationa  be  proposes.  There 
is  no  doabt  that  by  the  terms  of  his  title  Mr 
Oalder  is  reatrioted  from  altering  the  external  ap- 
pearance of  his  honse,  but  the  qnestion  is  whether 
either  his  snperiors  the  Merchant  Company,  or  his 
co-fentos,  Dr  Menzies  and  Mr  Spence,  have  a  right 
to  enforce  this  restriction. 

The  question  is  different  as  regards  the  snpe- 
riors and  as  regards  the  co-f  enars. 

As  regards  the  superiors — 1  am  of  opinion  that 
they  baye  no  title  to  enforce  the  restriction.  The 
restrlotion  had  reference  to  all  the  buildings 
erected  or  to  be  erected  on  the  fonr  areas  fened 
by  them  to  the  Messrs  Thresbie,  as  shown  on  Mr 
Barns'  plan,  whioh  was  the  common  fening  plan. 
They  re-acquired,  as  we  have  seen,  the  norchmost 
of  these  four  areas,  and  of  new  feued  it  out,  but 
not  under  the  conditions,  proyisions,  and  restric- 
tions whioh  affected  the  other  three  areas  but 
under  conditions,  proTisions,  and  restrictions  es- 
sentially different.  They  have  thus,  tbereforp, 
themselves  abandoned  the  common  feuing  plan 
or  scheme  as  regards  part  of  the  subjects  embraced 
in  it,  and  therefore,  I  think,  cannot  enforce  it 
against  the  rest. 

The  case,  hovrerer,  of  the  co-f  enars,  Dr  Menzies 
and  Mr  Spence,  is  different. 

Had  the  common  building  plan  or  scheme  been 
restricted  to  the  tenement  of  houses  erected  on 
the  flrst  three  areas  of  ground,  or  had  Mr 
Turner's  title  contained  the  same  conditions,  pro- 
visions, and  restrictions  as  those  of  the  other 
fenars,  and  the  buildings  greeted  on  his  feu  been 
in  conformity  with  Mr  Bums'  elevation  and  plan, 
I  should  have  thought  that  the  case  would  have 
fallen  within  the  principle  of  M^Qibbon  y. 
Bankine,  9  Maoph.  423,  and  the  other  cases  of  that 
class.  There  is  hare  a  reference  to  a  common 
feaing  plan,  and  an  obligation  that  the  same 
conditions,  provisions,  and  restrictions  should 
be  inserted  in  the  feu-rights  of  the  several 
feuars  and  in  aU  the  future  transmissions  of  the 
feus. 

Tiiat  being  so,  I  think  that  each  of  the  feuars 
would  have  had  an  Implied  right  ox  jut  quasitum 
to  enforce  the  conditions  of  the  feu  against  the 
other  co-fenars. 

But  I  think,  to  use  the  words  of  Lord  Watson  in 
the  case  of  HMop  v.  M'SiMue's  Trutteet,  8  B. 
(H.  li. )  95,  that ' '  in  order  to  the  acquisition  of  such 
ajM  quasitum  it  is  essential  that  the  conditions  to 
be  enforced  shall  appear  in  all  the  feu-rights,  that 
they  shall  in  all  cases  be  similar,  if  not  identical, 
and  of  such  a  character  that  each  f  euar  has  an 
interest  in  enforcing  them."  Now,  I  think  that 
the  case  of  Dr  Menzies  and  Mr  Spence  fails  in 
this  essential  respect,  that  the  condition  songht  to 
be  enforced  does  not  appear  in  all  the  fen-righta. 
It  does  not  appear  in  the  feu-right  of  Mr  Turner, 
who  is  the  proprietor  of  the  fourth  area  contained 
in  the  Messrs  Thresbie's  fen-charter. 

The  common  feuiug  scheme  or  plan  here  was 
one  of  whioh  the  feuars  of  all  Vhe  four  areas 
were  to  constitute  the  community.  But  after 
Mr  Turner's  predecessor  obtained  in  1867  his 
feu-right,  the  common  plan  or  scheme  came  to 
an  end.  I  cannot  see  that  Dr  Menzies  or  Mr 
Spence  ever  acquired  an  implied  right  or^'ut 
quastUum  to  insist  that  a  common  scheme  which 
should  embrace  three  only  of  the  areas  ori- 
ginally fened  should  be  luaintained.      I  think 


that  all  the  feuars  of  the  original  fonr  ateaa 
must  be  bound  or  none. 

The  position  of  the  property  in  1867,  when  Mr 
Turner's  predecessor  obtained  his  feu,  was  this :  — 
The  superiors  were  proprietors  of  that  area, 
whioh  had  been  redisponed  to  them  in  1827. 
They  were  also  proprietors  of  the  northmoet 
house  of  the  top  flat,  which  they  had  re-acquired 
by  decree  of  declarator  ob  nan  toliitum  eanonem 
in  1832.  Mr  Sutherland's  predecessor,  Mr 
Simpson,  was  proprietor  of  the  southmost  house 
of  the  top  flat,  and  the  Messrs  Threshie  were 
proprietors  of  the  four  houses  on  the  ground  and 
flrst  flata. 

In  that  state  of  matters  it  may  very  well  be, 
applying  the  principles  given  effect  to  in  the 
case  of  Dalrymple,  6  B.  847,  that  either  Mr 
Simpson  or  the  Messrs  Threshie  would  have  had 
a  title  to  prevent  the  superiors  from  granting  a 
fen-right  to  the  fourth  area,  in  terms  incon- 
sistent with  those  contained  in  their  own  feu- 
rights  in  so  far  as  these  might  be  to  their  pre- 
judice. It  may  also  be,  that  if,  as  in  that  case, 
Mr  Turner's  predecessor's  title  had  flowed  from 
the  Messrs  Thresbie's  feu-oharter,  which  was  the 
common  title  of  the  other  feuars,  he  would  not 
have  been  entitled  to  take  a  feu-right  freeing 
him  from  the  restrictions  in  question,  which  in 
that  case  he  knew,  or  ought  to  have  known, 
the  superiors  would  have  had  no  right  to  grant. 
But  the  case  we  have  here  to  deal  with  is  dif- 
ferent. Mr  Turner's  title  although  granted  by 
the  same  superiors,  does  not  flow  from  the 
common  title  but  is  altogether  independent  of 
it.  He  has  got  his  title  free  from  any  restric- 
tion such  as  that  sou^t  to  be  imposed  on  the 
petitioner.  There  is  erected  on  his  feu  a 
building  consisting  of  a  tenement  fonr  storeys 
in  height,  with  a  shop  on  the  ground  floor,  pro- 
jecting some  six  feet  from  the  line  of  the  build- 
ings. This  is  not  only  not  in  conformity  with 
the  oommon  feuing  plan,  but  essenti^ly  in 
violation  of  it.  Neither  the  superiors  nor  the 
appellants  Dr  Menzies  and  Mr  Spence  profess 
that  tbey  can  interfere  with  this  building.  The 
contention  of  the  appellants  is,  that  although 
the  common  feuing  plan  is  thus  at  an  end,  the 
petitioner  shall  nevertheless  be  bound  to  con- 
form to  it  in  so  far  as  respects  his  house, 
although  what  he  proposes  to  do  is  very  much 
the  same  thing  as  Mr  Turner  has  done,  viz.,  to 
construct  a  shop  on  the  ground  floor.  I  know 
no  authority  for  saying  that  where  a  oommon 
feuing  plan  has  been  abandoned  in  essential 
respects  quoad  certain  of  the  feuars  intended  to 
be  bound  by  it,  it  shall  nevertheless  continue  in 
force  as  regards  the  others.  I  think,  therefore, 
that  Dr  Menzies  and  Mr  Spence  have  no  title  to 
enforce  the  conditions,  provisions,  and  lestric- 
tioDS  contained  in  the  petitioner's  titles,  to 
which  they  are  no  parties. 

But  the  question  remains,  whether,  apart  from 
any  restriction  in  the  fen-rights  of  the  parties, 
the  appellants  Dr  Menzies  and  Mr  Spence,  or 
either  of  them,  has,  in  respect  of  their  oommon 
interest  in  the  tenement,  a  right  to  prevent  the 
petitioner's  proposed  alterations  ?  Now,  I  think 
it  is  quite  settled  that  the  proprietors  of  the 
upper  floors  of  a  tenement  of  this  kind  have  no 
right  to  prevent  the  proprietor  of  the  ground 
floor  from  converting  his  house  into  shops, 
provided  always  that  it  be  done  without  danger 
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to  the  floors  above.  Snob  alterations  ate  entirely 
in  tuo.  The  npper  proprieton  have  a  right  to 
sapport  bnt  if  that  be  not  injnred  they  have 
no  right  to  complain. — Dgnnitton,  2  S.  784 ; 
Greigy  4  B.  104. 

On  the  other  hand,  I  think  tbat  ilie  pro- 
prietor of  the  ground  floor,  being  alao  the  pro- 
prietor in  front,  or  of  the  gronnd  behind,  has 
no  right  to  ereet  bnildings  thereon  which  shall 
appreciably  interfere  with  the  light  and  air  of 
the  -windows  in  the  upper  floors  of  the  common 
tenement  —  Htron,  8  B.  166 ;  BonoM,  8  B. 
986. 

Now,  in  this  case  I  think  it  is  dear  that 
there  is  no  apprehension  of  danger  to  the  upper 
floors  from  the  petitioner's  proposed  alterations, 
and  I  do  not  nndenrtand  the  appellants  to  say 
that  there  is. 

I  also  think  that  it  is  dear  that  the  petitioner 
has  an  exdosiye  right  of  property  in  the  area 
on  or  over  which  he  proposes  to  erect  his. 
shops,  and  I  think  that  he  is  entitled  to  carry 
oat  his  proposed  operations  nnless  the  appellants 
can  show  that  they  will  injurionaly  affect  the 
light  and  air  of  their  windows.  The  appellants, 
bowcTcr,  maintain  that  they  are  entitled  to  stop 
the  operationB  if  they  will  materially  interfere  with 
the  comfort  or  amenity  of  their  hooses.  This 
qnestion  was  raised  in  the  case  of  Johnston  v. 
White,  4  B.  721.  In  that  case  the  proprietor 
of  the  street  flat,  which  had  been  converted  into 
a  shop,  proposed  to  extend  his  shop  over  the 
area  ia.  front  The  Dean  of  Onild  dismissed 
his  petition  on  the  gronnd  that  the  proprietors 
of  the  upper  floors  had  a  common  right  of  pro- 
perty in  the  area,  and  that  the  petitioner  was 
therefore  not  entitled  to  build  on  it  without 
their  consent.  The  Court  recalled  that  inter- 
locutor on  the  gronnd  that  the  area  belonged 
exdasively  to  the  proprietor  of  the  shop  floor, 
and  that  the  npper  proprietors  had  only  a  right 
of  common  interest  in  the  area,  and  could  not 
prevent  buildings  being  erected  thereon,  except 
on  the  ground  of  injury  to  their  property.  An 
averment  to  this  effect  was  added  to  the  record, 
and  the  case  remitted  for  farther  inquiry.  In 
advising  that  case  Iiord  Deas  remarked  that  a 
common  interest  in  the  proprietor  of  one  floor 
of  a  tenement  may  be  such  as  to  entitle  him 
to  object  to  alterations  materially  injurious  to 
him  on  another  floor  of  the  tenement  His 
Ijordship  then  refers  to  a  case  of  Kemnyi  v. 
Beat^  where  it  was  proposed  to  build  on  the 
front  area  of  the  house  No.  9  Oastle  Street,  in 
which  a  similar  qnestion  had  been  raised,  and 
in  which  a  report  from  Mr  Bryee,  ardiitect,  had 
been  obtained,  that  the  mode  of  executing  the 
alterations  would  be  attended  with  danger,  and 
that  they  would  deteriorate  the  value  of  the 
npper  floors.  A  second  report  was  afterwards 
obtained  from  Mr  Bryce,  in  which  he  re- 
ported that  by  certain  proposed  alterations  the 
risk  of  danger  had  been  removed,  bnt  no  change 
of  opinion  as  to  the  deteriorating  effect  on  the 
vahie  of  the  npper  floors.  In  that  state  of 
matters  his  Lordship  says :— "  I  do  not  think 
any  of  ns  were  prepared  to  sanction  the  altera- 
tion without  farther  consideration,  and  my  im- 
piession  certainly  was  against  doing  so." 

Iiord  Bhand  also  in  the  same  case  says  :— "  It 
remains  to  be  seen  whether  the  operations  would 
injote  the  property  above,  or  iroold  materially 


interfere  with  its  comfort  or  amenity.  I  should 
be  disposed  to  hold  that  there  wonld  be  injoijr 
such  OS  will  entitle  the  npper  proprietor  to  pre- 
vent what  is  proposed  to  be  done." 

The  case  of  Kernny*  referred  to  by  Lord  Deas 
was  settled,  and  no  further  proceedings  are  re- 
ported in  WhiU  V.  Jdhiuhme. 

Bnt  the  question  was  raised  and  dedded  in  the 
case  of  Barelaif  v.  M'J^een,  [May  37,  1880], 
7  B.  792.  In  that  case  the  proprietor  of  a 
main-door  house  in  Brougham  Street  pro- 
posed to  remove  the  wall  and  railing  en- 
dosing  the  plot  in  front  of  hia  hoose,  to 
pave  the  space  occupied  by  the  {dot,  and  to 
convert  his  dwelling-honse  into  two  shops. 
The  Oonrt  remitted  to  Mr  Wardrop,  arohiteot, 
who  reftorted  that  the  proposed  alterations 
would  only  affect  the  amenity  of  the  respondents' 
property,  but  that  the  amenity  in  his  opinion 
would  be  seriously  injured.  The  Gourt  hdd 
that  the  petitioner  was  the  exdnsive  proprietor 
of  the  area,  and  Lord  Oifford  said : — "  I  am  not 
at  all  moved  by  the  report  of  Mr  Wardrop.  No 
doubt  a  proprietor  who  converts  his  dwelling- 
house  into  diops  may  injure  the  amenity  of 
neighbouring  dwellings,  whether  they  be  npper 
flats  of  the  same  tenement  or  adjoining  or 
neighbouring  tenements,  and  the  introdaction 
of  shops  may  depredate  the  marketable  value  of 
the  whole  street.  But  if  the  introductian  of 
shops  is  not  prohibited,  and  is  in  itself  lawful, 
the  neighbonrs  cannot  prevent  it,  nor  can  they 
claim  damages,  for  the  cause  is  one  ooouning 
every  d^  damnum  line  injuria — and  the  Lord 
Justice-Clerk  concurred  with  bim. 

I  concur  in  that  decision,  and  I  think  that  it 
applies  to  this  case.  No  doubt  the  operations 
on  the  area  in  front  in  this  case  ore  more  exten- 
sive than  in  that,  but  I  cannot  see  that  it  makes 
any  difference  in  prindple  that  the  injnry  to  the 
amenity,  and  consequent  alleged  depreciation  in 
value  of  the  npper  floors  or  adjoining  honaes 
arises  from  operations  on  the  ground-floor  honse 
itself  or  on  the  area  in  front.  The  upper  or 
Adjoining  proprietor  would  in  either  case  have  an 
equal  interest  and  therefore  right  to  interfere. 
The  appellant  Dr  Menzies  is  on  adjoining  pro- 
prietor, and  I  do  not  think  that  the  fact  that  he 
holds  his  house  from  the  same  superior,  in  the 
absence  of  any  restrictive  clousee — ^which  must  be 
assumed  if  I  am  right  in  the  o[nnion  I  have 
previously  expressed — gives  him  any  higher 
right  than  any  other  adjoining  proprietor.  Mr 
Spenoe  I  think  is  in  exactly  the  same  posi- 
tion, with  this  difference,  that  his  right  of  sapport 
shall  not  be  interfered  with.  If  the  Ught  or  air 
of  Mr  Spence's  windows  were  to  be  injarionsly 
interfered  with,  then  I  think  he  woold  have  a 
right  to  complain,  but  that  is  out  of  the  qiiesti<m 
in  this  case. 

On  these  grounds  I  am  of  opinion  that  the 
Dean  of  Ouild's  judgment  ought  to  be  adhered 
to  and  the  appeal  dismissed. 

LoBD  SHAia>— Since  this  case  was  before  the 
Dean  of  Guild  we  have  had  an  amendment  of  the 
record  of  some  length,  and  a  full  prodnetion  of 
the  titles  not  only  of  the  parties  to  this  litigation, 
bnt  also  of  all  the  parties  who  are  in  posMsdon 
of  parts  of  the  property  to  be  immediatdy  affected, 
and  also  of  the  immediatdy  adjoining  prq^terty 
tothenorth.    Aathenmiltof acarafalexamina- 
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tion  of  all  the  tiUea  I  have  oome  to  the  game 
oonolusion  as  Lord  Adam. 

The  fen  with  whioh  we  are  oonoemed  in  this 
ease  embraoed,  as  originally  given  ont,  fonr 
Btanoea  which  had  a  frontage  ot  129  feet.  In  the 
original  fen-oontnot  there  were  conditions  which 
preeoribed  that  boildings  were  to  be  erected  in 
conformity  with  a  preaoribed  fening  plan,  and 
there  was  a  farther  condition  that  the  buildings 
so  erected  should  not  be  altered  by  the  parties 
who  might  sabaeqnenUy  come  into  possession. 
These  conditions,  and  the  prohibitions  against 
alterations,  were  applicable  to  the  whole  129  feet, 
and  we  find  that  in  the  titles  now  prodnced  of  all 
the  parties  who  are  Utifpiting  here  that  these 
atipolations  are  repeated  on  the  footing  expressed 
in  the  Tarioiis  deeds  that  each  is  possessor  of  a 
part  of  the  original  139  feet,  and  in  the  descrip- 
tion of  each  it  is  stated  that  it  is  part  of  that  ori- 
ginal fen  of  129  feet,  on  the  footing  that  each  is 
part  of  the  whole  to  which  the  prescribed  condi- 
tions apply. 

The  state  of  matters  now  so  far  as  regards  46 
feet  of  the  orig^inal  129  is  that  buildings  have 
been  put  npon  that  part  which  are  not  in  confor- 
mity with  the  conditions  of  the  original  f  en-con- 
tiaoL  The  boildiogs  consist  of  foor  storeys  in- 
stead of  three,  so  that  it  is  different  in  design, 
and  farther,  what  was  originally  the  front  area 
has  been  covered  in,  and  to  the  extent  of  46  feet 
of  frontage  what  was  formerly  a  dwelling-hoase 
has  been  altered  into  shops. 

The  history  of  this  46  feet,  which  is  the  north- 
most  part  of  the  ground  originally  f  cued,  is  that 
in  1827,  five  years  I  think  after  the  original  feu 
wss  granted,  the  46  feet  of  frontage  with  the 
corresponding  ground  to  the  back  was  resided 
into  the  lands  of  the  superiors  ad  rmnanenttam. 
The  superiors  then  expede  an  instrument  of  resig- 
nation ad  remanentiam,  and  thus  re-acquired  the 
ground  feaed  out.  They  then  fened  ont  this 
ground  entirely  freed  from  the  conditions  which 
had  originally  applied  to  the  whole  129  feet 

The  question  is,  whether  in  this  state  of  the  facts 
we  are  to  enforce  the  conditions  which  were  ap- 
plicable to  the  whole  of  the  original  fen.  One- 
third  of  the  ground  has  been  given  back  to  the 
saperior  and  feued  out  upon  different  conditions ; 
the  erections  on  the  ground  are  not  conform  to 
the  original  conditions,  and  even  these  have  been 
altered  from  their  original  state. 

I  think  that  as  the  original  restrictions  have 
been  relaxed,  or  rather  abolished,  with  regard  to 
one-third  of  the  original  feu,  these  conditions 
cannot  be  enforced  as  regards  the  remaining 
two-thirds.  The  true  construction  of  the  titles 
of  the  parties  seems  to  me  to  be  that  they  were 
restrietiad  in  regard  to  buildings  on  the  footing 
that  each  stance  remained  part  of  the  whole  129 
feet.  As  that  state  of  matters  was  altered  by 
giving  back  the  45  feet,  and  as  the  conditions 
are  not  applicable  with  regard  to  the  one-third, 
I  think  they  cannot  be  legally  enforced  with 
regard  to  the  remaining  two-thirds.  I  therefore 
agree  with  yonr  Lordi^ps  as  to  this  being  the 
iwnlt  of  the  titles. 

The  common  law  question  presents  itself  in 
this  shape.  Even  assuming  that  there  is  no  re- 
striction as  regards  the  two-thirds,  it  has  been 
maintained  that  as  there  were  buildings  of  a 
certun  description  put  np  on  that  ground,  none 
of  (be  parties  are  entitled  to  make  any  change 


npon  what  I  may  call  the  unity  of  the  plan,  if 
they  thereby  cause  any  injury  to  the  amenity. 
As  Lord  Adam  has  observed,  I  said  in  the  case 
of  Johniton,  v.  W?uid,  4  B.  721 — "  It  remains  to 
be  seen  whether  the  operations  would  injure  the 
property  above,  or  would  materially  interfere 
with  its  comfort  or  amenity.  I  should  be  dis- 
posed to  hold  that  there  would  be  injury  such  as 
will  entitle  the  upper  proprietor  to  prevent  what 
is  proposed  to  be  done."  That  matter  has  been 
up  for  decision  since,  in  the  Second  Division  in 
the  esse  of  Barclay  v.  M'Bieen,  7  K.  792,  and  it 
was  then  decided  that  mere  amenity  was  no  good 
reason  for  objecting  to  a  proposed  builSng. 
That  being  so,  I  look  upon  the  matter  as  decided; 
and  I  may  say  that  having  reconsidered  the 
question  I  am  not  disposed  to  differ  from  the 
view  taken  in  Barel^i  case.  The  principle  is 
that  the  operation  here  proposed  by  the  owner 
of  the  lowest  flat  and  of  the  flat  immediately 
above  the  lowest  is  to  be  entirely  on  his  own 
property,  for  it  is  agreed  that  the  area  is  his. 
Now,  it  was  decided  in  Barelay'i  case  that  the 
owner  might  cover  over  the  area  and  convert 
the  house  into  a  shop.  Here  we  are  going  a  step 
farther  ;  for  we  dedde  that  the  owner  may  not 
only  make  a  footpath  over  the  area,  but  that  he 
may  raise  the  building  np  to  the  point  where  his 
property  ceases.  I  think  that  is  justified  by  the 
case  of  Barday  v.  M'Bvoen.  It  is  too  dear  for 
observation  that  the  proprietor  can  do  nothing 
which  will  render  the  baildings  belonging  to  bis 
neighbours  insecure  ;  it  is  not,  however,  said 
that  the  operations  hare  will  have  that  effect. 

On  this  ground  also  I  am  of  opinion  that  the 
case  for  the  appellant  fails, 

LoBD  PuRDBiiT— I  hsvc  had  the  advantage  of 
reading  the  full  and  lucid  opinion  of  Lord  Adam, 
and  as  I  cononr  not  only  in  the  general  result, 
but  also  in  all  the  grounds  of  that  opinion,  I 
should  not  think  it  necessary  to  say  anything 
were  it  not  for  a  somewhat  misleading  statement 
in  the  judgment  of  the  House  of  Lords  in  the 
case  of  Hiilop  v.  MaelUteMe'i  Trutteet,  8  B. 
(H.  of  L.)  95. 

Lord  Blackburn  in  his  opinion  says : — "  But  I 
think  that  in  the  case  now  at  the  bar  there  is 
nothing  to  indicate  that  restrictions  were  imposed 
for  the  benefit  of  the  oo-fenars,  beyond  the  fact 
that  the  feus  were  all  given  out  neariy  at  the 
same  time,  and  that  some  of  the  conditions  in- 
serted in  the  feus  are  similar  to  each  other. 
That,  and  the  fact  (wliich  exists  in  most  cases 
where  a  square  has  been  built  at  about  the  same 
time,  whether  on  land  belonging  to  one  estate  or 
to  several)  that  the  houses  are  built  so  as  to 
produce  a  considerable  degree  of  uniformity,  are 
all  that  the  respondents'  counsel  could  point  ont 
as  tending  to  show  that  the  restrictions  were  ori- 
ginally imposed  for  the  benefit  of  the  oo-feuars ; 
and  thongh  some  expressions  used  by  Lord 
President  Hope  and  Lord  President  Ingljs  seem 
to  indicate  an  opinion  that  this  is  enough  to 
justify  the  conclusion  that  the  restrictions  were 
imposed  for  the  benefit  of  the  oo-feuars,  I  think 
no  decided  judgment  has  yet  been  given  on  the 
ground  that  that  alone  is  enough." 

I  cannot  help  thinking  that  Lord  Blackburn 
in  aacribing  those  views  to  me  was  under  the 
impression  tliat  I  concurred  in  the  jnctoment 
pronounced  in  Bobertton  v.  Th«  NorUi  BritiA 
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BaOuiay  Company  [Jnly  18,  1874],  1  B.  1818, 
whereas  I  diasented  from  that  judgment,  and  very 
mnoh  on  the  groonda  stated  by  Lord  BUokbnm 
in  the  opinion  I  have  referred  to.  I  am  not  aware 
that  I  have  ever  adopted  the  opinion  of  Lord 
President  Hope  in  the  case  of  Heriot't  HotpiUd 
V.  Oookimm,  2  W.  ft  S.  802,  nor  am  I  aware  that 
I  have  ever  entertained  or  expressed  any  opinion 
inoonsistent  with  the  deoision  in  Hitlop'i  case. 

I  may  farther  say  that  I  am  anthorised  by 
Lord  More  to  state  that  his  Lordship  concurs  in 
the  judgment. 

The  Oonrt  lefosed  the  appeal  and  affirmed 
the  judgment  of  the  Dean  of  Guild. 

Oonnael  for  Petitioner  — D. -P.  Balfour,  0.0. 
Low.     Agents — Camming  A  Duff,  S.S.C. 

Counsel  foi  Respondents  —  Asher,  Q.O.— 
Jameson.     Agents — Mill  &  Bonar,  W.8. 


Wednesday,  March  3. 
SECOND    DIVISION. 

FBIKQIiE'S  TBU8TBB8  V.  FERGUS80N 

(Ritchie's  exkcotor)  and  another. 

Hiuband  atid  Wtf»— Marriage- Gontraet—Stieeet- 
$ion — Jus  mariti— 3rron«in»»«tW«  Right. 

In  an  antenuptial  marriage-contract  (which 
did  not  exclude  the  JM  mariti),  the  wife  con- 
veyed  to  her  husband  "  all  debts  and  sums  of 
money  whatsoever  presently  pertaining  and 
belonging  to  her,  or  which  may  fall  to  her 
daring  Uie  BubaiBtenoe    of    the  said   mar- 
riage."   During  the  Bubsistenoe  of  the  mar- 
riage the  wife  became  entitled  under  an 
English  will  to  an  interest  in  expectancy  in 
a  snm  of  money,  which  interest  was  by  Eng- 
lish law  not  vested  till  the  occurrence  of  a 
contingency  which  did  not  happen  during 
the  subsistence  of  the  marriage,  but  was  till 
that  event  a  transmissible  oonUngent  interest 
capable  of  passing  to  representatives  and 
assignees.    The  husband  predeceased  leaving 
a  will,  and  the  wife,   after  surviving  the 
occurrence  of  the  contingency  contemplated, 
also  died  leaving  a  will.     In  a  question  be- 
tween her  representatives  and  her  husband's, 
held  that  the  interest  was  a  ' '  sum  of  money  " 
in  the  sense  of  the  contract,  and  therefore  was 
carried  by  the  assignation  therein  contained, 
and  uparatim  fell  under  the  ju«i7Utrt<)  of  the 
husband,  and  so  in  either  view  formed  part 
of  the  husband's  estate. 
Miss  Catherine  Fergusson,  one  of  the  danghten 
of  Sir  James  Fergusson  of  Kilkerran,  married 
Mr  Henry  Ritchie  of  Busbie  and  Oloncaird  in 
January  1888.     An  antenuptial  contract  of  mar- 
riage was  entered  into  dated  16th  January  18S8. 
By  this  contract  she  inUr  alia  assigned,  conveyed, 
and  made  over  to  Henty  Ritchie,  her  promised 
spouse,  and  his  heirs  and  assignees  whomsoever, 
'<  all  debts  and  sums  of  money  whatsoever  pre- 
sently pertaining  and  belonging  to  her,  or  which 
may  fall  to  her  during  the  subsistence  of  the  mar- 
riage, with  the  securities  therefor."    There  was 
no  exolnsion  of  Mr  Ritchie's  ju«  mariti. 
Miss  Henrietta  Qrant  of  Clifton,  who  was  one 


of  three  sisters  who  were  joint  prophetrioes  of  the 
Holcombe-Barton  estate,  in  .the  county  of  Devon, 
diedon  80th  September  1840.  She  left  a  last  will 
and  testament  dated  19th  May  1832.  By  this  will 
she  gave  and  devised  to  trustees  therein  named  all 
real  estate  that  she  was  possessed  of  in  the  island 
of  Grenada  and  in  Great  Britain  for  certain  pur- 
poses— first,  that  they  were  to  hold  the  same  for 
the  use  of  her  sister  Anne  Grant  and  her  assigns  for 
and  during  the  term  of  her  natural  life,  and  with- 
out impeachment  of  or  for  any  manner  of  waste; 
on  her  decease,  then  for  the  use  of  another  sister 
Mrs  Catherine  Grant  or  Anderson,  then  married  to 
Mr  Anderson;  on  the  death  of  the  survivor  of 
them,  for  the  use  of  her  daughter  (Mrs  Anderson's 
daughter)  Mary  Anderson  and  her  assigns,  for 
the  term  of  her  natural  life.  On  the  death  of  the 
last  survivor  of  these  the  property  was  to  be  held 
for  the  use  of  Mary  Anderson's  children,  if  she 
should  marry  and  have  issue.  But  if  Miss  Ander- 
son should  not  many,  or  if  she  should  marry  and 
have  no  issue,  then  the  trustees  were,  by  mortgage 
and  sale  thereof,  or  in  some  other  competent  way, 
to  raise,  levy,  and  borrow  the  sum  of  £4000,  and 
divide  the  same  equally  among  the  four  danghteia 
of  Sir  James  Fergusson  of  KiUcerran,  Bart.  The 
names  of  his  fonr  danghters  were  Anne,  Jane, 
Catherine,  and  Mary. 

Miss  Anne  Grant  died  on  4th  November  1840. 
She  also  left  a  last  will  and  testament  of  the  same 
date,  and  in  similar  terms  to  that  of  her  sister 
Miss  Henrietta  Grant  She  also  directed  that 
in  ease  Mary  Anderson  shonld  die  without 
leaving  issue  the  trustees  were  to  raise  £4000 
and  divide  it  equally  among  Sir  James  Fergnsson's 
daughters.  On  the  death  of  her  sisters  Mrs 
Catherine  Grant  or  Anderson  became  entitled  to 
the  liferent  of  these  two-third  shares.  On  her 
death  in  1856  her  daughter  Mary  Anderson 
became  entitled  absolutely  to  one-third  share  of 
the  Holcome-Barton  estate  and  to  the  liferent  of 
the  remaining  two-thirds  thereof.  Mary  Ander- 
son married  Mr  David  Pringle  on  2d  Jnne  1868. 

Mr  Ritchie  died  on  6th  November  1843.  He 
left  a  trust-disposition  and -settlement  dated  23d 
May  1828,  and  recorded  in  the  Books  of  Council 
and  Session  on  18th  November  1843.  By  this 
settlement  he  left  all  moveable  and  heritable  estate 
which  should  belong  to  him  at  the  time  of  his 
death  to  trustees  for  the  purpose  of  dividing  it 
among  his  nephews  and  nieces. 

On  18th  May  1864  an  indenture  of  agreement 
was  entered  into  between  Mrs  Pringle,  Mrs 
Ritchie,  and  the  then  surviving  tmstees  of 
Mr  Ritchie,  and  David  Pringle,  Colonel 
afterwards  General  Walker,  now  dead,  and 
Frederick  Pitman,  W.S.,  as  trustees  for  the  pur- 
poses therein  mentioned.  This  agreement  pro- 
ceeded upon  a  narrative  that  Mrs  Pringle  was 
bom  on  the  19th  day  of  October  1809 ;  that  ahe 
had  had  no  issue,  and  tbat  it  was  highly  improb- 
able that  any  issue  would  be  bom,  and  in  that 
case  the  parties  to  the  said  agreement  were  the  only 
persons  interested  in  the  Holcombe-Barton  estate; 
tbat  they  were  desirous  that  the  estate  should  be 
sold ;  that  one-third  of  the  proceeds  of  the  sal* 
were  to  be  paid  to  Mrs  Pringle ;  and  that  £6000 
(part  of  the  remaining  two-thiids,  being  the  two 
sums  of  £4000  which  the  Misses  Grant  directed 
in  the  foresaid  event  of  Mary  Anderson,  Mn 
PringIe,havingno  children,  to  be  raised)  should  be 
invested  for  payment  of  the  income  to  Mia  Pringle 
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for  her  life,  and  after  her  death  to  the  danghteis 
of  Sir  Jatneg  Fergnsson.  The  estate  was  aooord- 
ingly  told,  and  in  the  year  1866  the  snm  of  £8000 
was  paid  over  to  the  tiristees  under  the  agreement 
to  be  held  for  the  purposes  mentioned  therein. 

The  trustees  nnder  Mr  Henry  Ritobie's  disposi- 
tion and  settlement,  who  were  parties  to  the  said 
agreement,  died  without  assnming  any  new  trus- 
tees, and  on  4th  April  1886  Mr  O.  W.  W. 
Thomson,  O.A.,  was  appointed  jndioial  factor 
upon  his  trust-estate. 

Mrs  Fringle  died  on  36th  Ootober  1884  without 
issue.  Mrs  Bitchie  died  on  14th  September  1885. 
By  her  last  will  and  testament  die  appointed 
Hew  Dalrymple  Hamilton  Fergnason  to  be  her 
executor.  As  ezeoator  Mr  Fergosson  claimed 
one-fourth  part  of  the  two  sums  of  £4000  left 
by  the  Misses  Grant  to  be  raised  from  their  real 
estate  and  diyided  among  the  four  danghteis  of 
Sir  James  Fergusson.  Mr  Thomson,  however, 
olidmed  that  this  sum  fell  nnder  Mr  Ritchie's 
trust,  as  it  had  been  conveyed  to  him  by  the 
assignation  in  his  antenuptial  contract. 

In  these  oircnmstanoes  a  Special  Case  was  sub- 
mitted for  the  opinion  of  the  Oonrt.  The  trus- 
tees nnder  the  agreement  of  1866  were  the  flrst 
parties.  Mr  Ferg;usaon  (as  Mrs  Ritchie's  executor) 
and  Mr  Thomson  (as  jndioial  factor  on  Mr 
liitohie's  estate)  were  respeotiTely  of  the  second 
and  third  parts. 

The  parties  were  "  agreed  thataooording  to  the 
law  of  Enc^land  the  said  provisions  of  £4000  to 
the  daughters  of  Sir  James  Fergusson  did  not 
become  a  vested  interest  (in  the  language  of  the 
English  law)  until  the  death  of  Mrs  Fringle 
vri<£out  issue,  but  were  until  that  event  a  trans- 
missible contingent  interest,  and  that  if  any 
daughter  of  Sir  James  Fergusson  had  predeceased 
Bfirs  Ptingle  the  interest  of  suoh  daughter  in  the 
said  provisions  would  not  have  lapsed,  but  would 
have  passed  to  her  personal  representatives  or 
assignees,  who  would  have  taken  subject  to  the 
oontingenoy  of  Mrs  Fringle  leaving  issue." 

The  second  party  maintained  that  Mrs  Bitchie 
was  absolutely  entitled  to  the  one-fourth  of  the 
two  sums  of  £4000  each  bequeathed  by  Miss  Hen- 
rietta and  Miss  Anne  Grant  to  the  four  daughters 
of  Sir  James  Fergusson,  because  (1)  at  the  date 
and  daring  the  subsistence  of  the  marriage  her 
interest  was  contingent  on  Mrs  Pringle's  dying 
without  issue,  and  that  it  was  not  a  "debt  or 
snm  of  money "  belonging  to  her  at  the  time  of 
or  falling  to  her  during  the  marriage,  and  there- 
fore did  not  fall  under  the  assignation  in  her 
marriage-contract ;  (2)  that  not  having  vested 
in  her,  but  being  subject  to  a  oontingenoy 
till  Mrs  Fringle  died  in  1884,  it  did  not  fall  nnder 
the  Ju(  mariU  of  Mr  Bitohie. 

The  third  party  maintained  that  the  sums  in 
question  fanned  a  "  debt  or  snm  of  money  "  be- 
longing to  Mrs  Bitohie  at  the  date  of  her  marriage, 
or  falling  to  her  daring  it,  and  thus  fell  under 
her  conveyance  in  her  marriage  contract,  or  other- 
wise had  passed  to  Mr  Bitohie  jur«  mariU. 

The  question  of  law  for  the  opinion  of  the 
Ooart  was — "Whether  Mrs  Bitchie's  right  to 
one-fourth  part  of  the  said  two  sums  of  £4000 
was  conveyed  to  the  said  Henry  Bitchie  by  the 
said  contract  of  marriage  entered  into  between 
him  and  the  said  Mrs  Bitchie,  or  passed  to  him 
lure  mariti  and  formed  part  of  his  estate  at  the 
time  of  his  death  ?" 


The  second  parties  (whose  argument  is  fully 
stated  above)  referred  to  these  authorities — Bell  v, 
OKeape,  May  21,  1845,  7  D.  614 ;  Wight  v.  Broan, 
January  27,  1849,  11  D.  459;  ifuirhead  v. 
Lindtay,  December  6,  1867,  6  Maoph.  95 ;  Smith 
V.  Kerr  and  Smith,  June  6,  1869,  7  Maoph.  868  ; 
FoOuriTigham,  February  7,  1C93,  M.  5764. 

Argued  for  the  parties  of  the  third  part — The 
legacies  in  dispute  formed  "a  debt  or  sum  of 
money"  which  nnder  the  English  law,  which  gov- 
erned this  case,  had  become  vested  in  Mrs  Bitcliie, 
or  at  least  was  transmissible  by  her  immediately  on 
the  death  of  the  testators,  the  two  Misses  Grant 
By  her  antenuptial  contract  all  such  sums  were 
transmitted  to  her  husband  and  fell  to  his  estate. 
Even  if  this  snm  did  not  pass  under  the  assigna- 
tion in  the  marriage-contract,  it  passed  to  him 
jure  mariti,  and  therefore  was  payable  to  the 
judicial  factor  on  his  trust-estate. 

Authorities— Jf«t/>  v.  M'OaU,  June  7,  1844,  S 
D.  1112 ;  Ndson  v.  Bodger,  December  24,  1868, 
16  D.  825;  Swinton  v.  SamiUon  atul  Pringle, 
March  16,  1872,  10  Macph.  621. 

At  advising — 

Loud  JusmoB-OiXBX— The  facts  on  whioh  the 
questions  submitted  to  ns  in  this  Special  Case  de- 
pend are  very  clearly  and  fully  set  out  in  the  case 
itself.  They  may  be  shortly  summarised  as  fol- 
lows— Oatherine  Fergusson,  who  was  one  of  the 
daughters  of  Sir  James  Fergusson  of  Kilkerran, 
married  Henry  Bitohie  in  January  1888.  An 
antenuptial  contract  of  marriage  was  executed 
by  them  on  the  operation  of  the  provisions  of 
whioh  the  solntion  of  the  present  questions  partly 
depends. 

The  marriage  was  dissolved  by  the  death  of 
Henry  Bitohie  in  1848.  Oatherine  Fergusson 
survived  until  the  14th  of  September  1885. 

Under  the  will  of  Miss  Henrietta  Griuat  of 
Clifton,  her  sisters  Anne  and  Oatherine  Grant  had 
an  interest  for  life  in  a  certain  estate  called  the 
Holcombe-Barton  estate,  and  after  the  decease  of 
the  survivor  of  them,  then  Mary  Anderson, 
their  niece,  for  her  life,  and  thereafter  to  her 
children  should  she  have  any,  but  if  not,  then 
her  trustees  were  directed  to  raise,  levy,  or  borrow 
and  take  up  at  interest  the  full  sum  of  £4000, 
and  to  divide  the  same  among  the  four  daughters 
of  Sir  James  Fergusson  of  Kilkerran. 

A  similar  settlement  in  the  same  terms  was 
Dutde  by  Miss  Anne  Grant,  also  a  oo-proprietrix  ot 
the  Holcombe-Barton  estate,  in  1840,  in  favour 
of  the  same  trustees,  wherein  they  were  directed 
to  divide  another  sum  of  £4000  among  the  same 
persons  on  the  same  contingencies  oocurring. 
These  deeds  were  in  the  English  form. 

Mary  Anderson  married  David  Pringle,  and  died 
in  October  1884  without  having  had  any  children. 

The  Holcombe-Barton  estate  was  sold  in  1868 
by  mutual  agreement,  and  the  two  sums  of  £4000 
referred  to  in  the  oase  are  part  of  the  price. 

Thus  the  questions  that  we  have  to  resolve  are 
—First,  whether  the  marriage-contraot  between 
Mr  and  Mrs  Bitohie  carried  this  right  in  expeot- 
anoy?  and  secondly,  whether  if  the  marriage-con- 
tract  did  not  assign  it,  the  implied  assignation  of 
marriage  will  carry  it  jure  mariti  to  the  hnsband. 
If  either  of  these  two  grounds  are  sufficient,  this 
right  or  interest  passed  to  the  representatives  of 
the  husband;  if  not,  it  will  go  to  those  of  the 
wife.    In  the  present  case  we  are  sot  conoemed 
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to  inqnire  into  the  natnie  of  this  right  in  expect- 
ancy by  the  law  of  England,  for  we  iiave  that 
stated  as  a  fact  in  the  10th  aitide  of  the  case : — 
<<Xhe  partiea  hereto  are  agreed,  that  according 
to  the  law  of  England  the  said  provisiona  of 
£4000  to  the  daughters  of  Sir  James  Fei^insson 
did  not  become  a  vested  interest  (in  the  language 
of  the  English  law)  until  the  death  of  Mrs  Pringle 
without  issue,  but  were  until  that  erent  a_  trans- 
missible contingent  interest ;  and  that  if  any 
daughter  of  Sir  James  Ferguaaon  had  predeceased 
MiB  Pringle,  the  interest  of  such  daughter  in  the 
said  proTisions  would  not  have  lapsed,  but  would 
have  passed  to  her  personal  representatives  or 
assignees,  who  would  have  taken  subject  to  the 
contingency  of  Mrs  Pringle  leaving  issue." 

Thus,  while  these  two  provisions  of  £4000  did 
not  vest  by  the  law  of  England  until  the  death  of 
Mr  Pringle  without  issue,  they  were  transmissible 
(though  contingent)  interests  which  could  be  as- 
signed, and  which  in  default  of  assignation  or  con- 
veyance would  fall  to  the  representatives  of  Mrs 
Bitchie.  Therefore  if  by  the  terms  of  the  marriage- 
contract  between  Mr  and  Mrs  Pringle  such  an  in- 
terest— being  assignable — would  have  been  con- 
veyed, then  the  assignee  would  have  all  the  rights 
of  the  cedent,  and  his  representatives  or  assignees 
would  have  the  same.  Therefore  the  eventual  or 
expectant  element  in  this  assignable  right  did  not 
prevent  its  being  transmissible.  It  might  indeed 
be  defeated  if  Mrs  Pringle  had  children,  bat  that 
would  be  a  divestiture  of  a  right  of  which  Miss 
Fergusson  had  the  power  of  assignation. 

I  shall  consider,  first,  whether  under  the  terms 
of  the  contract  of  marriage  between  Mr  and  Mrs 
Bitchie  this  right  was  effectually  assigned.  The 
words  of  assignation  are  these— Hhe  "assigns, 
conveys,  and  makes  over  to  and  in  favour  of  the 
said  Henry  Bitchie,  her  promised  spouse,  and  his 
heirs  and  assignees  whomsoever,  all  debts  and 
sumsof  money  whatsoever  presentiypertaining  and 
belonging  to  her,  or  which  may  fall  to  her  dar- 
ing the  Bubaistenoe  of  the  marriage,  with  the 
securities  therefor."  There  are  two  views  main- 
teined  in  opposition  to  these  assigning  words 
covering  this  right  in  expectancy. 

It  is  said,  in  the  first  place,  that  the  marriage- 
contract  only  assigns  to  the  husband  debta  and 
sums  of  money.  But  the  interest  wUch  we  have 
thus  seen  to  be  assignable  and  transmissible 
related  solely  to  sums  of  money.  It  related  to  two 
sums  of  £4000  each,  and  to  nothing  else,  and 
therefore  these  were  sums  of  money  to  which 
the  wife  had  right  in  expectancy,  and  which 
Uterefore  properly  fell  under  the  description  or 
definition  contained  in  the  marriage-contract. 

But  it  is  said,  in  the  second  place,  that  these 
sums  of  money  did  not  pertain  or  belong  to  the 
wife  at  the  date  of  the  marriage-oontraot  But 
it  is  plain  that  the  right  in  expectancy  did 
pertain  to  the  wife  to  the  effect  of  enabling 
her  to  deal  with  it  by  asaignation,  and  ttiat  I 
apprehend  is  all  which  it  is  necessary  should  be 
aihown.  If  it  was  a  right  which  was  assignable, 
then  the  character  of  that  right  must  be  governed 
by  the  nature  of  the  thing  to  which  it  relates,  and 
as  that  thing  is  nothing  but  a  sum  of  money,  she 
had  an  assignable  right  in  regard  to,  or  in  rela- 
tion to,  a  sum  of  money,  and  that  right  pertained 
and  belonged  to  her,  and  could  only  be  defeated 
by  an  eventuality  wbioh  did  not  occur. 

I  should  be  disposed  to  read  these  words  as 


covering  generally  the  wife's  personal  estate,  and 
whether  tiiese  rights  to  debta  or  sums  of  money 
were  perfect  or  incomplete  would  be  of  no  moment 
provided  the  nature  Of  the  thing  itself  which  was 
the  subject  of  the  assignation  was  one  that  could 
be  validly  assigned. 

By  the  law  of  Eogland  it  ooold  be  validly 
assigned,  and  therefore  I  think  that  the  dause  in 
the  marriage-contract  was  effectual  to  assign  it 

No  doubt  according  to  our  own  law  these 
resulte  might  not  have  ensued  exaoUy  as  we  have 
been  instructed  they  would  have  done  by  the  law 
of  England.  Probably  we  mig^t  have  found 
on  one  hand  that  this  right  in  expectancy  did 
vest,  subject  to  divestiture,  if  the  event  in  question 
happened.  On  the  other  hand,  if  we  had  foand 
that  it  did  not  vest  by  the  law  of  Scotland,  it  was 
not  assignable  by  the  wife  until  the  condition 
was  purified.  But  such  is  not  the  law  of  this 
case,  and  we  most  take  it  as  it  has  been  presented. 

But  supposing  this  were  not  so,  and  that  the 
marriage-contract  did  not  carry  the  right  in 
question,  did  it  fall  under  the  legal  assignation  of 
marriage  by  the  law  of  Scotland?  On  this  head 
also  I  am  inclined  to  think  that  it  did.  It  was  a 
personal  right  It  was  assignable,  and  being 
assignable  I  think  the  marriage  assigned  it.  Nor 
can  I  see  any  reason  for  holding  t£tt  any  other 
effect  can  take  place.  No  doubt  we  were  raf  erred 
to  questions  upon  the  eommutuo  bonorum,  and 
to  some  well-known  cases  arising  out  of  policies 
of  assurance,  particularly  the  case  of  Wif^  [tup. 
eit.]  and  the  case  of  Muirhead  [lup.  cU.]  on  ttus 
subject  Tlie  extent  of  the  legal  assignation  of 
marriage  is  not  measured  by  thiS:  of  the  eommvnio 
ienorwn,  which  is  a  principle  governed  by  many 
specialities. 

The  oase  of  Wii^  was  decided  upon  the  prin- 
ciple that  the  policy  of  insurance  on  the  life  of 
the  wife  could  not  enter  into  enjoyment  dur- 
ing the  existence  of  the  marriage,  and  was  there- 
fore not  available  ad  tutUnrnda  onera  matri- 
monie.  It  does  not  seem  to  me  that  any  of  the 
principles  which  were  recognised  in  the  case 
of  Wight,  which  in  itself  was  very  keenly  and 
acutely  canvassed  in  some  of  the  succeeding 
oases,  are  applicable  here. 

This  is  a  simple  personal  right  to  a  sum  of 
money  which  mightlor  might  not  become  avail- 
able during  the  existence  of  Ute  marriage  or  be- 
fore ita  solution. 

In  that  respect  it  differed  entirely  from  the 
policy  of  iasuianoe,  which  could  only  become 
available  after  the  marriage  had  been  dissolved 
by  the  death  of  one  of  the  spouses. 

Therefore  on  the  whole  matter,  without  goine 
into  the  long  series  of  oaaes  which  have  occurred 
upon  this  head  of  our  law,  many  of  them  oases 
of  great  difficulty  and  subtlety,  I  think  that  this 
right  in  expectancy  was  a  personal  right  which 
the  assignation  implied  in  marriage  would  carry 
to  the  husband,  and  which  would  tall  onder  the 
ju*  mariti, 

LoKD  STouHO— I  am  of  the  same  opinion.  The 
view  wliioh  I  take  of  the  case,  which  substanti- 
ally agrees  with  that  of  your  Lordship,  I  may 
state  in  a  few  words.  If  Miss  Grant's  will  had 
been  a  ScotUah  instrument,  the  provision  in 
question  would  not  have  vested  in  Mrs  Bitchie 
in  any  sense.  By  our  law  a  subject  which  has 
not  vested,  or  a  right  which  has  not  vested,  is  not 
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tnasmiHible.  But  we  are  informed  that  by  the 
Uw  of  the  oonutry  where  that  will  was  made,  the 
proriaion,  although  it  did  not  beoome  vested 
nntil  the  death  of  Uis  Fringle  withont  issne,  was 
neTerthelesa  from  the  death  of  the  testator  a 
transmiasible  interest.  Now,  I  mnst  take  the  law 
of  this  deed  to  be  the  law  that  governs  the  rights 
given  by  it,  and  the  right  given  by  it  to  Mrs 
Bitohie  was  a  right  transmiasible  by  her  before 
it  vested — transmissible  by  her  snbjeot  to  the  oon- 
tingsnoy — so  that  if  she  left  a  will  and  died  it 
wonld  go  aooording  to  the  will  npon  the  oontin- 
genoy  being  purified  or  satisfied,  while  after 
her  death,  or  if  she  died  intestate,  it  would  pass 
aooording  to  the  law  of  har  snocession  as  a  right 
in  her — and  a  transmissible  right  in  her — at  the 
Ume  of  her  death.  That  wonld  all  have  been 
quite  different  had  the  law  of  Scotland  governed 
the  rights  given  by  that  English  wiU.  But  it 
does  not,  and  the  parties  have  told  us  that  the  law 
whieh  does  govern  the  matter  is  as  stated  in 
artiole  10  of  the  oase,  where  it  is  said — "  The 
parties  hereto  are  agreed  that  aooording  to  the 
law  of  England  the  said  provisions  of  £4000  to 
the  daughters  of  Sir  James  Fergusson  did  not 
beoome  a  vested  interest  (in  the  language  of  the 
English  law)  nntil  the  deatii  of  Mrs  Piingle 
wi&oat  issue,  but  were  until  that  event  a  tians- 
misBible  oontiiwent  interest,  and  that  if  any 
daughter  of  Bir  James  Fergusson  had  predeceased 
Mrs  Piingle,  the  interest  of  such  daughter  in  the 
said  provisions  wonld  not  have  lapsed,  but  would 
have  passed  to  her  personal  representatives  or 
assignees,  who  would  have  taken  subject  to  the 
oontingenoy  of  Mrs  Pringle  leaving  issue."  The 
result  is  that  at  tiie  date  of  Mrs  Bitohie's  marriage 
this  right  was  in  her,  not  vested,  beoauae  it  was 
subject  to  a  oontingenoy  which  had  not  then  been 
satisfied,  but  nevertheless  transmissible.  Now, 
had  she  married  without  any  marriage-contract, 
I  think  the  jui  mariti,  her  marriage  being  in 
Scotland,  would  have  carried  it.  I  do  not  i£ink 
that  doubtful.  It  is  a  personal  estate,  and  the 
jut  mariti  by  our  law  operated  an  assignation  to 
the  husband  of  all  the  wife's  personal  estate,  in- 
cluding her  personal  rights,  which  are  part  of  her 
estate.  "  Tianamiasible  " — that  means  assign- 
able ;  and  the  marriage  was  just,  in  the  absence  of 
a  contract  to  the  contrary,  a  transmission  of  the 
wife's  personal  estate  to  the  husband.  There  is 
a  marriage-contract,  but  the  Ju$  mariti  is  not  re- 
nounced by  it,  and  therefore  if  my  view  be  right 
about  the  jtM  mariti  transferring  to  the  husband 
every  assignable  or  transmissible  right  in  his  wife 
at  the  date  of  the  marriage,  it  is  unnecessary  to 
OMuider  whether  the  language  of  the  marriage- 
contract  operates  the  same  reralt  But  if  it  were 
necessary  to  consider  that,  I  am  of  opinion  with 
your  L«»dship  that  the  language  of  the  marriage- 
contraot,  properly  oonstruM  according  to  the  in- 
tent and  meaning  of  the  parties  as  we  collect  it 
from  the  whole  deed,  was  just  to  transfer  to  the 
husband  every  personal  right — all  personal  estate 
which  she  was  then  capable  of  transferring.  And 
as  to  the  estate  now  in  question,  my  opinion  is 
that  that  was  its  condition — she  was  capable  of 
transferring  it  in  the  same  way. 

I  therefore  agree  in  the  answer  which  your 
Lordship  proposes  to  give  to  this  question,  and 
in  the  grounds  generaJly  which  your  Ijordship 
has  assigned  for  the  judgment. 

von  XZIII. 


LoBD  OBinmui — The  facts  of  the  case  in  the 
decision  of  which  I  concur  with  your  Lordship 
are  shortly  these — Jtfts  Catherine  Fergusson  or 
Bitohie  was  marriecf  to  Mr  Bitohie  in  1888,  and 
there  was  a  marriage-contraot*by  which  she,  with 
consent  of  her  father,  assigned,  conveyed,  and 
made  over  to  and  in  favour  of  her  promised 
spouse,  and  his  heirs  and  assignees  whomsoever, 
"all  debts  and  sums  of  money  whatsoever  pre- 
sently pertaining  and  belonging  to  her,  or  which 
may  fail  to  her  during  the  subsistence  of  the 
marriage,  with  the  securities  therefor."  In  1840 
the  ladies  by  whom  the  fund  in  question  was  be- 
queathed died  leaving  the  settlements,  the  im- 
port of  which,  so  far  as  necessary.  Is  set  forth  in 
the  Special  Gage,  and  the  legal  effect  of  which,  so 
far  as  Mrs  Bitclue  and  the  three  daughters  of  Sir 
James  Fergusson  of  Kilkerran  are  conoemed,  par- 
ties are  agreed  is  as  set  forth  in  article  10,  iriiere  it 
is  said  that  "  according  to  the  law  of  Eng- 
land the  said  provisions  of  £4000  to  the 
daughters  of  Sir  James  Fergusson  did  not  be- 
come a  vested  interest  (in  the  language  of  the 
English  law)  until  the  death  of  Mrs  Pringle  with- 
ont issue,  but  were  until  that  event  a  transmis- 
sible contingent  interest,  and  that  if  any  daughter 
of  Sir  James  Fergusson  had  predeceased  Mrs 
Pringle,  the  interest  of  such  daughter  in  the  said 
provisions  would  not  have  lapsed,  but  wonld  have 
passed  to  her  personal  representatives  or  assignees, 
who  wonld  have  taken  subject  to  the  contingency 
of  Mrs  Pringle  leaving  issne." 

Mr  Ritchie  died  in  1843.  Mary  Anderson,  the 
liferentrix  of  the  estate  out  of  which  the  i^OO 
was  to  be  taken  in  oase  she  should  marry  and 
there  should  be  no  issue  of  any  such  marriage, 
married  Mr  Pringle  in  1858,  and  she  survived  till 
1884.  There  never  was  issue  of  this  marriage, 
and  on  her  death  the  contingency  was  purified. 
Mrs  Gatherine  Fergusson  or  Bitohie,  whose  share 
of  the  £8000  is  now  in  dispute,  died  in  1885. 
We  are  now  asked  to  say  "  whether  Mrs  Bitohie's 
right  to  a  fourth  part  of  the  said  two  sums  of 
£4000  was  conveyed  to  the  said  Henry  Ritchie 
by  the  said  contract  of  marriage  entered  into  be- 
tween him  and  the  said  Mrs  Bitohie,  or  passed 
to  him  jure  mariti,  and  formed  part  of  his  estate 
at  the  time  of  his  death." 

The  English  deed,  the  parties  are  agreed,  must 
be  interpreted  according  to  English  law,  and  its 
effect  hiss  been  determined  by  the  opinion  of 
counsel  learned  in  that  law.  The  result,  shortly 
stated,  is,  that  the  interest  of  Mrs  Bitchie,  though 
it  did  not  beoome  a  vested  interest  nntil  the 
death  of  Mrs  PTingle  without  issue,  was  until  that 
erent  a  tiansmissibie  contingent  interest  which 
might  be  assigned  by  Mrs  Bitohie,  and  which, 
should  she  not  assign  it,  would  pass  to  her  per- 
sonal representatives  subject  to  the  contingency  of 
Mrs  Pringle  having  issue.  Now,  the  question  we 
have  really  to  determine  concerns  the  marriage- 
contract  between  Mr  and  Mrs  Ritchie,  which  was 
a  Scottish  deed,  because  with  regard  to  the  measure 
and  character  of  the  right  of  Mrs  Pringle,  that 
has  to  be  and  has  been  determined  by  counsel 
learned  in  the  English  law.  And  what  we  are 
asked  to  proceed  upon  is  this,  that  that  interest 
was  not  a  vested  interest  by  tiie  law  of  England, 
but  was  a  transmissible  interest,  an  interest  that 
could  be  assigned,  and  which  if  not  assigned 
wonld  fall  in  the  event  of  Mrs  Pringle's  death, 
before  the  purifying  of  the  condition  to    her 
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[Mn  Bitohie'a]  personal  lepieBentatires.  Now, 
the  marriage-oontraot  conveyed  to  the  has- 
band  and  wife  all  debts  and  soms  of  money 
pertaining  or  belonging  to  Mrs  Pringle  at 
the  time  of  her  death,  or  which  shonld  fall  to 
her  during  the  existence  of  it.  I  cononr  with 
yonr  Lordship  in  thinking  that  no  diffloalty  what- 
ever is  created  by  the  mere  nse  of  the  words 
"all  debts  and  snms  of  money."  It  is  not  so 
wide  a  description  as  in  most  cases  is  given,  bnt 
still  as  this  was  a  money  beqnest  it  seems  to  me 
that  dealing  with  those  words  reasonably  there 
is  no  escape  from  the  condosion  that  in  the 
sense  of  the  marriage-oontraot  this  bequest  came 
under  the  description  "debt  or  sum  of  money." 
That  leaves  this  as  the  only  question,  whether 
"pertaining'  or  belonging  to"  is  insufficient  to 
apply  to  a  case  of  this  kind,  where  it  is  not  ab- 
solute property,  but  only  a  contingent  interest? 
Now,  I  confess  I  had  considerable  difflouUy  in 
regard  to  that  matter  at  first,  because  these  words 
as  they  are  generally  used  are  undoubtedly  ap- 
plied to  an  absolute  and  not  a  contingent  right. 
Bnt  then  we  have  to  take  this  into  account  in 
addition,  that  the  right  to  the  legacy  is  assign- 
able or  transmissible,  and  that  in  the  event  of 
intestacy  it  would  have  fallen  to  this  lady's  per- 
sonal representatives.  Now,  I  do  not  know  of 
any  other  test  by  which  the  character  of  the 
right  could  be  determined  than  this,  whether  she 
could  convey  it  to  another,  or  if  she  does  not 
test  herself,  whether  it  descends  to  her  personal 
representatives.  Now,  upon  that  question  I 
think  it  would  be  giving  an  unreasonable  and 
strained  oonstmction  to  the  words  "pertaining 
and  belonging  "  to  say  that  they  would  not  carry 
to  the  husband  what  would  go  to  this  lady's  heirs 
or  assignees. 

Coming  to  that  conclusion  renders  unneces- 
sary and  without  interest  the  solution  of  the 
question,  whether  if  this  was  not  carried  by  the 
marriage-contract  it  passed  to  the  husband  jure 
maritiT  My  opinion  is  it  would  have  passed  to 
the  husband  by  this  right  It  was  a  personal 
right,  and  though  not  absolute,  it  was  part  and 
parcel  of  her  estate,  and  as  such  would  have 
passed  to  the  husband  supposing  there  had  been 
no  marriage-contract  at  tiX. 

LoED  BnTHEBFUBD  OiiABK — I  am  of  the  same 
opinion. 

The  statement  of  the  English  law  which 
govems  the  English  deed  satisfies  me  that  the 
fnnd  with  which  we  ate  dealing  formed  part  of 
the  personal  estate  of  Mrs  Pringle,  and  simply 
for  this  reason,  that  if  she  had  died  intestate 
it  wonld  have  been  taken  up  by  her  personal 
representatives,  and  if  she  had  chosen  to  assign 
it  her  assignees  wonld  have  been  entitled  to  it. 
Now,  what  is  taken  by  her  representatives  ab 
inUttato  must  have  been  a  part  of  what  she 
could  test  upon,  and  what  a  person  has  power 
to  dispose  of  must  be  part  of  her  estate,  and  as 
such  it  wonld,  in  the  absence  of  anything  to  the 
contrary,  go  to  the  husband  jure  mariti — for 
the  JM  mariti  is  really  a  token  of  property, 
It  is  said  that  this  fund  was  not  a  vested  interest 
in  the  language  of  the  English  law.  Probably 
the  English  law  attaches  a  different  meaning  to 
the  word  "vested  "  from  that  which  we  attach 
to  the  same  word,  because  what  is  not  vested 
in  a  person  according  to  our  law  would  not  be 


transmissible  by  him,  nor  at  death  would  pass 
to  his  representatives.  Bnt  although  that  is 
the  Scottish  law,  the  English  law,  we  are  told 
by  people  versed  in  that  law,  is  quite  different, 
because  the  fund  in  question  t^thongh  not  a 
vested  interest,  did  fall  to  the  personal  estate 
of  Mrs  Pringle — descending,  for  the  reasons 
already  mentioned,  ab  irUesiato  to  her  repre- 
sentatives, and  passing  by  her  assignation. 
That  being  so,  the  case  is  freed  of  all  diffi- 
culty, because  the  assignation  by  the  marriage 
necessarily  exdndes  any  claim  by  the  personal 
representatives  of  this  lady,  inasmuch  as  the  jut 
mariti  in  such  circumstances  carries  her  whole 
personal  estate.  I  am  therefore  of  opinion  that 
the  question  should  be  answered  in  the  sense 
that  this  fund  was  carried  to  Mr  Kitchie^'wr« 
mariti. 

I  confess  I  should  have  more  difficulty  in 
holding  that  the  marriage-contract  assigned  it. 
At  the  same  time,  I  think  if  I  were  to  decide 
that  question  I  should  also  hold  it  was  suffi- 
cient to  have  carried  this  fund,  not  vested  in  the 
English  sense,  but,  I  think,  vested  in  our  sense 
of  the  word. 

The  Court  pronounced  this  interloentor : — 
'<  The  Lords  having  heard  counsel  for  the 
parties  on  the  Special  Case,  are  of  opitiion 
that  the  right  of  Mrs  Catherine  Fergusson  or 
Ritchie  to  one-fourth  part  of  the  two  sums  of 
£4000  mentioned  in  the  Case  was  conveyed 
to  Henry  Bitchie,  her  husband,  by  the  con- 
tract of  marriage  entered  into  between  them, 
and  further  it  it  had  not  been  so  conveyed 
it  would  have  passed  to  the  said  Henry 
Kitohie  jure  mariti:  Find  and  deolaie 
aooording^y,  and  decern." 

Counsel  for  First  Parties— Kermaok.  Agents 
— Mackenzie  &  Kermack,  W.S. 

Counsel  for  Second  Party— Low — Dickson. 
Agents — J.  &  F.  Anderson,  W.S. 

Counsel  for  Third  Party— D.-F.  Mackintosh — 
Uankine.     Agents— A.  k  A.  Campbell,  W.S. 


Weditetday,  March  3. 

SECOND    DIVISION. 

[Lord  M'Laren,  Ordinary. 
UNION  HERITABLE  SECURITIES  COM- 
PANY (limited)  V.  MATHIE. 

Properly — Servitude— Implied  Grant—  Wag  of 
Neeettity. 

Certain  buildings  in  a  town  were  built 
in  a  square,  the  fronts  being  to  certain 
streets,  and  the  square  common  ground 
at  the  back.  They  were  built  in  two 
Iota  A  and  B.  Through  B  as  originally 
constructed  ran  a  pend  which  was  used  by 
all  the  inhabitants  of  the  buildings,  and 
especially  by  the  tenants  of  the  proprie- 
tors of  lot  A,  as  a  cart  entrance  to  bring 
in  flour  to  their  bakery.  After  some  years 
the  disponee  of  the  proprietors  of  lot  B 
attempted  to  shut  up  the  pend,  although  no 
other  entrance  of  the  same  nature  and  value 
to  lot  A  could  be  made  except  by  destroying 
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put  of  lot  A  to  make  a  imw  pead.  HM 
that  tB  the  pend  had  bean  originally  made 
tor  the  iiae  of  the  inhabitanta  of  the  whole 
sqoare,  and  espeoiaUy  for  the  oonTenianoe  of 
lot  A,  and  had  been  ao  used,  theie  was  a 
way  of  neoeaaity  throogh  the  pend  whioh 
the  proprietor  of  lot  B  ooold  not  shut  np. 
In  March  1876  the  trosteea  nnder  the  Olaggow 
Improyement  Act  1866  oonveyed  by  fen-oontraot 
to  Jamee  Bobertaon,  mason  and  builder,  Qlaagow, 
certain  subjects  sitoated  in  Q-lasgow  consisting  of 
eight  lota  of  gronnd.  Bobertaon  planned  bnildinga 
npon  Iota  1,  8,  8,  4,  6,  6,  and  7,  in  the  form  of  a 
hollow  square  facing  Main  Street,  Oorbala  Oroea, 
GoTan8treet,audMnirbead  Street  InAngastl876 
Bobertaon  submitted  to  the  Dean  of  Ouild  and  ob- 
tained approval  of  plans  for  buildings  on  lots  1,3, 
fi,  6.  In  March  1 876  he  laid  before  the  Ooort  plans 
for  8,  i,  7,  and  these  were  paaaed.  Lot  8  waa  re- 
aerved  as  an  open  space  in  the  centre  of  the  square. 
A  pend-close  about  9  feet  wide  through  the  build- 
ing on  lot  No.  7  gave  access  to  this  open 
space,  and  formed  the  only  cart  entrance  to  a 
bakery  and  certain  vaults  situated  facing  Main 
Street,  and  forming  part  of  the  property  on  lots 
1,  a,  3,  t.  It  entered  from  Mnirhead  Street 
through  lot  7  and  across  the  open  space,  and  was, 
according  to  the  evidence  of  Bobertaon  in  this 
action,  made  for  tlie  convenience  of  the  cellars  and 
bakery  and  certain  stables.  The  whole  buildings 
were  flniahed  in  1877.  There  were  several  other 
entrances  to  the  open  space  from  the  other 
streets  through  closes  and  through  shops,  but 
none  of  the  same  character  or  convenience. 

In  April  1876,  before  the  buildings  were  finished, 
James  Bobertaon  conveyed  to  the  Union  Herit- 
able SeonritieB  Oompany  (limited)  lots  1  to  4, 
comprising  the  bakery,  vaults,  Jkc.,  and  with 
each  of  the  said  lots  a  one-seventh  pro  indMio 
share  of  lot  No.  8.  This  conveyance  was  in 
aeoority  only  (of  a  cash-credit  loan),  but  the  com- 
pany's right  was  made  absolute  in  1884  by  a 
subsequent  disposition  proceeding  on  the  narra- 
tive that  he  was  unable  to  pay  up  the  credit,  and 
therefore  had  agreed  to  convey  the  subjects  abso- 
lutely. In  January  1877  Robertson  disponed  to 
the  Soottish  Property  Investment  Oompany  Build- 
ing Society  (Limited)  lots  6,  6,  and  7.  With  each 
of  these  lota  also  a  one-seventh  jm)  indivito  share 
in  lot  8  waa  conveyed.  This  disposition,  although 
ex  faeie  absolute,  was  truly  oaiy  in  security  of 
debt  In  1884  the  Soottish  Property  Investment 
Building  Society  (Limited)  being  in  liquidation, 
the  lota.  5,  6,  and  7,  with  the  pro  indmio  shares 
attached  to  them,  were  sold  by  the  liquidator  to  a 
person  named  Sellars.  who  te-sold  to  John  Mathie, 
to  whom,  with  Sellars'  consent,  the  title  was  taken 
direct  The  titles  of  neither  1  to  4  nor  of  5,  6, 
7  eontained  any  mention  of  servitude  of  access 
by  the  pend  to  the  former  block  of  buildings. 
During  all  the  time  from  1877  to  1884  the  pend 
had  hoea  used  by  the  Heritable  Securities  Com- 
pany's tenant  aa  their  entrance  to  the  said  open 
space,  and  for  the  use  of  carrying  on  the 
business — the  bakery  requiring  a  great  amount 
of  cartage  of  flour  and  bread — and  this  waa  con- 
ducted urongh  tbe  pend.  The  vaults  had  been 
let  part  of  the  time  for  a  large  rent 

Shortly  after  his  purchase  of  tbe  property 
l&rthie  announced  his  intention  of  building  up 
the  pend,  and  he  ap^ed  to  the  Dean  of  Ouild 
Ooort  for  authority  to  do  so.    The  Union  Herit- 


able Securities  Oompany,  as  proprietors  of  1,  3, 
8,  4,  lodged  objections,  and  eventually  brought  • 
note  of  suspension  and  interdict  in  &e  Court  of 
Session  to  prevent  tiiisL  The  prayer  of  the  note 
was  to  interdict  the  respondent  "from  dosing  or  in 
any  way  interfering  with  the  pend  or  dose  in  the 
property  in  Muirhead  Street,  Oorbals,  Olasgow, 
bdonging  to  tite  respondent,  and  from  altering 
the  same,  aa  well  as  from  building  or  erecting 
any  wall  or  walls  or  any  other  obstmotion  which 
may  in  any  way  interfere  with  or  prevent  the 
free  and  unrestricted  aooesa  by  the  said  pend  or 
close  of  the  complainers,  their  tenanta  and  others, 
to  and  from  tIte  lieritable  subjects  belonging  to 
the  complainers,"  Ae. 

The  complainers  pleaded — "  (1)  In  respect  the 
said  James  Bobertson  built  and  made  the  said 
pend  or  dose  as  an  access  to  the  oomplaineis'  pro- 
perty, and  that  there  is  no  other  access  from  that 
side,  tlie  prayer  of  tbe  note  ought  to  be  granted. 
(2)  In  respect  of  the  use  and  possession  had  by 
the  complainers,  their  tenants  and  others,  of  the 
said  pend  or  dose,  interdict  ought  to  be  granted. " 

The  respondent  pleaded — "(2;  The  eomplainers 
having  no  right  under  the  titlea  or  otherwise  to 
the  use  of  said  pend,  the  note  ahoold  be  refused 
so  far  as  the  same  seeks  to  vindicate  any  right 
thereto. " 

A  separate  question  had  arisen  between  tbe 
parties  as  to  the  use  as  a  laundry  by  the  respon- 
dent's tenants  of  the  back  part  of  the  basement 
of  the  property  erected  on  lot  No.  4.  Interdict 
was  in  the  second  place  asked  against  tliis  use, 
but  this  part  of  the  prayer  was  not  insisted  on. 

The  Lord  Ordinary  allowed  a  proof. 

The  following  facts  in  addition  to  those 
above  mentioned  were  proved: — That  the  pro- 
perties on  the  ground  floor  fronting  Oorbal 
OroBS,  Oovan  Street,  and  Main  Street  were  used 
as  shops.  The  back  part  was  used  as  a  bakery, 
and  underneath  that  there  were  stores  or  vaults 
entering  from  the  pro  indiviio  ground.  This 
bakery  occupied  almost  the  whole  back  part  of 
the  oomplainers'  property  on  the  gronnd  floor. 
The  part  that  was  not  so  ooenpi^  was  taken 
up  by  two  saloons  connected  wiUi  the  shops  in 
front.  The  tenant  of  the  bakwy  also  occupied 
a  small  shop  in  the  Main  Street  frontage  with 
entrance  to  the  open  space.  The  pend  through 
No.  7  was  the  only  cart  entrance  to  the  said 
open  space,  and  if  flour  was  to  be  brought  into 
the  bakery  in  any  Quantity  this  was  the  only 
way  by  which  it  could  be  done.  The  tenanta  of 
the  htkerj  since  1877  (the  date  of  the  erection 
of  the  bidldings)  had  nsed  the  pend  as  a  means 
of  bringing  in  their  carts  of  flour  without  chalv 
lenge.  The  present  occupants  of  the  bakery 
stated  that  they  baked  fully  SOO  sacks  of  flour 
a-week,  and  that  they  could  not  carry  on  their 
present  business  if  the  pend  were  shut  np. 

The  Lord  Ordinary  (M'LjLsmt)  pronounced 
the  following  interlocutor  : — "  Orants  interdict 
in  tenns  of  the  prayer  of  the  note  of  suspen- 
sion as  amended,  and  decerns :  Finds  the  com- 
plainers entitled  to  expenses,  Ac. 

"  Opinion.— Thia  action  is  brought  to  try  the 
right  to  the  use  of  a  pend  or  gateway.  The 
oomplainers  and  the  respondent  are  respectively 
singular  successors  of  James  Bobertson,  who 
purchased  the  land,  on  which  buildings  were 
afterwards  erected,  from  the  trustees  under  the 
Olasgow  Improvement  Act  1866.    The  property 
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is  desoribed  in  the  fen-eoDtraot  aa  oossisting  of 
eight  lota.  Bobertson  laid  out  the  ground  for 
eiiops  and  houses  to  be  bnilt  in  a  hollow  square, 
with  a  gateway  or  pend  running  throngh  one  of 
the  sides  of  the  square,  and  giving  access  to  the 
courtyard.  The  lot  described  in  the  feu-oon- 
traot  as  No.  8  formed  the  courtyard.  It  was 
designed  to  be,  and  was  eventually  conveyed  pro 
indiBUO  to  the  owners  of  the  other  seven  lots, 
to  be  ooonpied  and  used  as  an  open  space. 

"  It  is  proved  by  the  witness  M'Gregor  that 
the  building-plans  of  this  property  passed  the 
Dean  of  Guild  Court  at  Glasgow  in  two  sec- 
tions, the  first  being  passed  on  6th  August  1876, 
and  the  second  on  6th  March  1876. 

"Mr  Bobertson,  the  fenar,  explains  that  the 
plans  approved  in  1875  were  those  embracing 
the  buildings  to  be  erected  on  lots  1,  2,  8  and 
4,  which  are  now  vested  in  the  pursuers,  and 
that  the  plans  which  were  approved  in  1876 
were  those  for  lots  6,  6  and  7,  now  the  pro- 
perty of  the  defender.  In  order,  I  suppose,  to 
obtain  the  money  necessary  for  the  completion 
of  the  buildings,  Bobertson,  in  April  1876,  con- 
veyed Nos.  1,  a,  S,  and  4  to  the  pursuers  in 
security  of  a  loan,  and  this  part  of  the  block 
of  buildings  was  proceeded  with.  Some  years 
later  the  pursuers  accepted  an  absolute  convey- 
ance in  satisfaction  of  the  debt  due  to  them, 
and  they  are  now  the  proprietors  of  the  four 
Iota  1,  2,  S,  and  4,  with  the  buildings  thereon 
erected. 

"In  JTannaiy  1877  Bobertson  conveyed  the 
three  remaining  lots,  viz. ,  6,  6,  and  7,  to  the 
respondent's  author,  the  Scottish  Property  In- 
vestment Company  Building  Society.  The  con- 
veyance was  in  form  absolute,  but  was  intended 
to  create  a  security  for  borrowed  money.  The 
advances  made  by  the  Building  Society  not 
being  repaid,  the  society  sold  the  propwty  to 
Sellars,  who  re-sold  it  to  the  respondent  Mathie, 
who  took  a  title  direct  from  the  Building 
Society,  with  Sdlars'  consent,  bearing  date 
October  1884. 

"According  to  the  evidence  of  the  feoar 
Bobertson,  the  building  of  the  seven  lots  was  pro- 
ceeded wiOt  simnltaneously,  and  the  entire  block, 
with  its  courtyard  and  pend,  was  completed  and 
ready  for  6ccupation  in  May  1877. 

"Although  the  subjects  throngh  which  the 
pend  was  formed  were  the  subjects  or  lots  6,  6, 
and  7,  it  is  clearly  proved  that  the  subjects  chiefly 
benefited  by  the  formation  of  the  pend  were  lots 
1,  2,  3  and  4.  The  laat-mentioned  subjects  were 
from  the  beginning,  and  are  still,  occupied  as  a 
large  baking  establishment,  consisting  of  a  bake- 
house, ovens,  storeroom,  and  salerooms.  The 
bakers  received  their  floor  from  the  carts  throngh 
the  pend,  and  the  vans  for  delivering  the  baked 
bread  were  loaded  inside  the  courtyard,  and  were 
sent  out  through  the  pend,  which  was,  in  fact,  the 
only  way  by  which  vehicles  had  access  to  the 
bakery  for  tixe  purposes  of  loading  and  unloading. 

"The  respondent  claims  the  right  to  close  the 
pend,  and  he  was  proceeding  to  build  it  up  when 
he  was  stopped  by  the  interim  interdict.  His 
elaim,  shortly  stated,  is  that  the  *olum  of  the 
pend  is  conveyed  to  him  in  property ;  that  the 
upper  storeys  of  his  tenement  are  built  above  the 
pend,  and  that  the  complainers  have  no  express 
grant  of  servitude  over  it.  The  complainers 
reply  that  the  pend  was  appropriated  to  tiie  use) 


of  the  whole  tenement  or  square  from  the  com- 
mencement of  its  occupation  in  1877 ;  that  the 
pend  is  necessary  to  the  convenient  ooonpation  of 
their  part  of  the  square,  and  that  the  right  of 
access  which  they  claim  is  a  way  of  necessity  or 
servitnds  by  implied  (pnAt  wiUiin  the  principle  of 
the  case  of  Skoart  v.  Ooehrane,  in  the  House  of 
Lords,  and  subsequent  oases. 

"  It  is  a  question  of  fact  whether  the  pend  is 
necessary  to  the  eonvenient  enjoyment  of  the 
complainers'  estate;  and  on  this  question  I  am 
dearly  of  opinion  that  the  complainers  have 
proved  their  case. 

"  A  part  of  the  complainers*  property  was  ori- 
ginally laid  out  and  built  for  a  bakery ;  and  while 
we  bakery  was  no  doubt  somewhat  enlarged,  I 
must  hold  that  even  as  originally  planned  a  oart 
entrance  was  a  necessary  adjunct  to  such  a 
business. 

"That  it  is  necessary,  in  the  actual  state  of 
occupation,  is  proved  by  Uie  concurring  testimony 
of  Giovan  and  Aberoromby,  tl^e  two  tenants  in 
succession  of  the  bakery.  Govan  states  that  as 
many  as  five  to  six  hundred  sacks  of  flour,  each 
weighing  280  lbs.,  were  received  in  a  week,  and 
that  the  weekly  delivery  of  loaves  amounted  to 
not  less  than  19,000.  For  the  loading  and  un- 
loading of  their  carts  no  other  entrance  existed 
than  the  pend ;  and  the  pend  has  always  been  so 
used  for  these  purposes.  Aberoromby  gives  evi- 
dence to  the  like  effect.  I  do  not  dwell  upon  the 
use  of  the  vaults  for  storage,  and  the  occupation 
of  the  pend  in  connection  with  these.  The  case 
of  the  bakery  is  sufScient  on  the  matter  of  fact. 

"Next,  on  the  title, — while  it  is  true  that  the 
respondent's  authcos,  the  Building  Company, 
were  infeft  in  lots  6,  6  and  7  before  the  ground 
was  completely  built  over,  yet  aa  the  biddings 
were  ready  for  occupation  by  Whitsunday  1877, 
some  progress  must  have  been  made  in  January 
of  that  year,  when  the  society  obtained  its  title. 
I  must  therefore  hold  that  tiie  society  received 
their  security  as  a  security  over  an  existing  build- 
ing, in  the  sense  that  it  was  not  merely  a  thing  on 
paper,  but  a  building  in  course  of  construction 
under  plans  approved  by  the  Dean  of  Guild,  and 
showing  a  pend  entrance  through  the  secnrity 
subjects. 

' '  It  would  be  a  strong  thing  to  say  that  a  herit- 
able creditor  could  interfere  with  the  legitimate 
use  of  his  debtor's  property,  and  claim  to  shat  up 
an  access  of  which  he  bad  notice  merely  because 
it  was  not  excepted  from  his  sasine.  But  in 
point  of  fact  the  Building  Company  from  which 
the  respondent  derives  right  never  made  any  ob- 
jection to  the  nse  of  the  pend  by  the  tenants  of 
the  other  section,  and  they  could  not  object  now 
after  lying  by  for  six  years.  Add  to  this  the 
statement  of  Bobertson,  that  the  pend  was  shown 
in  the  first  of  the  two  series  of  plans  as  well  as 
the  second,  and  that  it  was  made  for  the  conveni- 
ence of  the  front  property,  the  cellarage,  and  the 
bakery.  I  think  we  have  here  all  the  ingredients 
of  a  servitude  by  implied  grant,  such  as  will  affect 
a  singular  successor  in  the  servient  tenement; 
and  while  we  must  be  careful  not  to  stretch  that 
doctrine,  yet,  on  the  other  hand,  we  ought  not  to 
shrink  from  applying  it  to  cases  such  as  the  pre- 
sent, which  (as  I  conceive)  fall  fairly  within  its 
scope.  I  am  therefore  of  opinion  that  the  inter- 
diet  granted  tmder  the  first  prayer  ought  to  be 
oootinned ;  and  I  may  say,  without  entering  into 
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farther  detail,  that  I  am  of  the  eame  opinion  'with 
respeot  to  the  teoond  prayer.  The  third  prayer 
has  been  verbally  inthdravn ;  and  on  it  being 
Btraok  oat  interdict  will  be  granted  as  ooncladed 
for,  with  expenses." 

The  respondent  reclaimed,  and  argned — There 
was  here  no  serritnde  given  in  the  titles,  and  there 
was  no  snffloient  gronnd  for  inferring  an  implied 
grant  of  a  servitade  of  the  nse  of  the  pend  given 
to  the  other  tenements  ;  the  case  here  differed 
from  the  other  reported  cases.  Bobertson  had 
given  an  en  fcusie  absolute  title  to  Matbie's 
predecessor  before  the  complainers'  title  became 
absolute,  so  that  the  alleged  servient  tenement  vas 
disponed  first  in  ordejr,  while  in  all  the  other 
cases  the  dominant  tenement  was  disponed  first 
in  order.— ^(no  v.  MedClt,  Uaj  28,  1876,  2  B. 
729 ;  Walton  Brothtrt  ▼.  The  Mdgittrata  of 
Oktigow,  July  20,  1876,  3  B.  1130  j  M'Laren 
T.  City  of  OUugow  Union  Railway  Company, 
Joly  10, 1 878, 5  B.  104.  There  was  here  no  servi- 
tade of  necessity.  There  were  other  means  of 
entrance  to  the  open  space  behind  the  com- 
plainers' and  respondent's  property,  and  even  if 
there  were  not,  a  pend  coiUd  be  made  by  form- 
ing a  passage  through  part  of  the  complainers' 
own  property,  while  the  respondent  was  entitled 
to  make  the  best  nse  of  his  own  property. — 
Peanon  t.  8ptne«r,  JvJ^  9,  1861,  1  Best 
&  Smith's  Bep.  671:  WhetMon  y.  BurrotM, 
June  17,  1879,  12  LB.,  CD.  31;  City  of 
OUugow  Bank  v.  Nieoiton,  March  3, 1882,  9  B. 
689. 

Argned  for  complainers — There  was  here  a 
servitude  of  necessity.  The  right  of  passage 
throngh  the  pend  was  a  way  of  necessity  con- 
veyed by  implied  grant  on  the  principle  of 
OodhroM  V.  Buxirt,  January  13,  1860,  22  D. 
358,  <^.  March  26,  1861,  23  D.  (H.  of  L.)  8. 
If  a  reasonable  and  comfortable  use  of  the  com- 
plainers' property  conld  only  be  got  by  passing 
through  the  pend  in  the  respondent's  property, 
then  that  passage  would  be  allowed.  The  intention 
of  the  proprietor  when  he  made  the  pend  was 
that  it  was  to  be  used  in  common  by  all  the  pro- 
prietors of  the  tenements,  and  it  had  been  so  used 
for  some  years.  No  other  pend  could  be  made 
except  by  breaking  down  part  of  the  complainers' 
property.— JV*'"  ^'  Carter,  February  21,  1857,1 
Harlstone  &  Norman  Bep.  916 ;  Watii  v.  Kelson, 
January  16,  1871,  6L.B.,  CD.  166;  Wheeldon 
T.  Burrow*  (quoted  ttipra'). 

At  advising — 

IiOBD  OaAioBtUi  —  Eight  lots  of  building 
ground  were  acquired  from  the  Olasgow 
Improvement  Oonunissioners  by  James  Bobert- 
son, a  builder  in  Olasgow,  from  whom  in  the 
case  of  the  complainers  immediately,  and  in 
the  case  of  the  respondents  mediately,  the 
tenements  were  acquired  of  which  they  are  now 
severally  the  owners.  Lots  1,  2,  8,  and  4  belong 
to  the  complainers,  and  lots  6  and  6  to  the  respon- 
dent. All  the  houses  are  built  outside  of  a 
hollow  square,  and  the  vacant  space  inside  is  held 
in  seven  pro  indivito  shares,  one  share  having 
been  conveyed  in  the  disposition  to  each  of  the  seven 
adjacent  lots.  The  gronnd  was  acquired  by  Mr 
Bobertson  in  1876,  and  in  1877  the  tenements  on 
all  the  lots  were  completed.  Thronghthetenement 
built  on  lot  7  there  was  constructed  a  pend  as  an 
aoeess  to  the  lot  No.  8,  and  also  to  a  bakery,  a 


stable,  and  oellars  at  the  back  of  and  connected 
with  the  tenements  in  lots  1,  2,  3,  and  4,  and  this 
accesswas  used  by  Robertson  and  by  the  tenants  of 
these  premises  without  interruption  or  challenge 
from  1877  to  1884,  when  the  respondent  acquired 
the  tenements  on  lots  6  and  7,  through  the  last 
of  which  lay  this  pend.  On  acquiring  these  pro- 
perties the  respondent  took  measures  for  con- 
verting the  pend  into  a  shop,  the  effect  of  which, 
should  the  plan  be  carried  out,  would  be  of  course 
to  close  the  access  previonsly  enjoyed.  The  com- 
plainers objected  to  the  proposed  proceeding,  but 
their  objections  were  disregarded,  and  hence  the 
present  litigation. 

The  case  is  interesting  and  important,  but  I 
cannot  say  that  either  on  the  facts  or  on  the  law 
applicable  to  these  facts  I  consider  it  difficult  of 
decision.  The  former  must  first  be  ascertained, 
and  onee  they  are,  if  they  shall  be  what  the  com- 
plainers represent  it  will  be  easy  to  arrive  at  the 
legal  result.  There  are  two  matters  of  fact  which 
are  in  controversy  and  which  must  be  ascertained 
—First,  was  the  pend  from  1877  till  1884  used 
as  an  access  to  their  back  premises  by  the  owner 
and  tenants  of  the  tenements  1,  2,  8,  and  4,  and 
to  lot  8  held  pro  indmMO  by  the  owners  of  the 
other  seven  lots ;  and  second,  has  this  access  been 
proved  to  be  in  the  circumstances  and  in  a 
reasonable  sense  a  way  of  necessity?  On  the 
former  question  there  is  little  or  no  contro- 
versy, for  the  respondent  says  he  believes 
that  at  the  date  of  the  disposition  which 
is  his  title  (September  1884),  the  access  by  said 
pend  or  dose  was  being  used  by  certain  of  the 
complainers'  tenants ;  and  besides,  it  is  abun- 
danUy  proved  otherwise  that  the  pend  was  pre- 
vionsly used  as  an  access  to  the  premises  belong- 
ing to  the  complainers  which  communicated  with 
the  vacant  ground  or  lot  nnmber  8. 

On  the  second  question  the  reclaimer's  conten- 
tion is  that  the  access  by  the  pend,  thongh  a  oon- 
veniency,  is  not  a  necessary  way  or  a  way  of 
necessity.  And  why?  The  respondent  says  "be- 
cause the  shop  and  the  saloon  which  are  in  con- 
nection with  the  bakery  may  be  removed  and 
their  site  be  converted  into  a  pend  by  which 
there  will  be  afforded  oommnnication  with  the 
other  premises  belonging  to  the  complainers." 
Than  this  suggestion  clearer  proof  for  the 
necessity  of  the  existing  pend  as  an  access  conld 
hardly  be  imagined.  The  shop  and  the  saloon 
are  places  to  which  the  pend  in  question  has 
always  been  an  access,  and  these  are  to  be 
destroyed  that  access  to  the  other  premises 
also  hitherto  served  by  the  pend  may  be  obtained 
when  the  original  pend  shidl  be  converted  into  a 
shop  by  the  reclaimer !  In  other  vords,  that  pend 
must  be  kept  open  if  all  the  subjects  for  which  it 
has  hitherto  been  used  as  one  access  are  to  be 
maintained,  and  it  will  cease  to  be  necessary  only 
when  a  substitute  shall  be  provided  by  destroying 
a  portion  of  the  premises  to  which  in  time  past  it 
luui  been  an  access.  Put  in  another  way  the 
thing  comes  to  this — parts  of  the  dominant  tene- 
ment served  by  the  servient  tenement  must  be 
destroyed  to  make  room  for  another  access  before 
the  pend  can  cease  to  be  a  way  of  necessity.  This 
result  to  which  we  are  led  by  the  argument  of 
the  respondent  is  the  reduetio  ad  ai*urdum,  and 
instead  of  disproving  is  demonstrative  of  the 
necessity  of  the  existing  pend  as  an  access  to  the 
premises  which  it  has  hitiierto  served. 
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If  the  pend  be,  as  I  think  it  is,  a  my  otiMoe»- 
Bity,  the  right  to  a  oo&tinnanoe  of  it  as  an  aooeas 
most  be  taken  to  have  been  reserred  by  implica- 
tion from  the  dispoeition  by  Bobertson  granted 
in  1877  to  the  Bnilding  Society,  who  conveyed  to 
the  respondent  the  tenements  of  wMoh  he  is  nov 
the  owner.  I  do  not  inqnire  whether  the  disposi- 
tion to  that  Boaiety,'thongh  it  was  only  a  seowity 
right,  yet  being  exfaeie  absolute,  oanied  with  it 
as  in  a  qnestion  with  Bobertson  all  the  oonse- 
qaences  which  oonld  have  ensned  if  the  transac- 
tion between  them  had  been  in  fact  as  well  as  in 
form  an  ont-and-ont  sale,  becaose  as  much  in  the 
one  case  as  in  the  other  there  would  presum- 
ably be  reserred  by  Bobertson  a  right  to  the  use 
of  that  pend  seeing  that  it  was  a  way  of  necessity 
to  the  subjects  which  were  afterwards  oonTeyed 
by  Bobertson  to  the  oomplainera.  What  ensued 
shows  that  this  implication  was  within  the  con- 
tract, for  Bobertson,  and  those  who  derive  their 
right  of  property  from  liim,  as  well  as  his  ten- 
ants, have  subsequently  used  the  pend  as  an 
access  without  challenge  or  interruption  till  1884, 
when  the  reclaimer  acquired  lots  5,  6,  and  7,  and 
took  measnree  for  oonTertiog  the  pend  into  a  shop, 
which  was  complained  of  in  this  process  of  inter- 
dict. 

The  law  upon  this  point  is  plain  upon  the 
authorities,  both  English  and  Scottish.  Once  it  is 
shown  that  the  pend  is  a  way  of  necessity,  the  use 
of  it  must  be  held  to  have  been  reserved  by  im- 
plication from  the  disposition  granted  by  Bobert- 
son to  the  Building  Society,  from  whom  the 
respondent's  tiUe  was  immediately  derived. 

I  do  not  conmient  ni>on  nor  even  cite  the  many 
eases  wliich  were  bronght  before  as  for  consideTa- 
tion  in  the  course  of  the  argument  at  the  bar.  It 
seems  to  me  to  be  snffloient  to  take  as  the  ex- 
pression of  all  the  authorities  the  view  of  the  law 
presented  by  Lord-Justice  Thesiger  in  the  case  of 
WheMon  v.  Burrotu,  June  17, 1879, 12  Oh.  Div. 
81,  and  I  limit  my  citation  the  more  readily 
because  it  was  admitted  upon  both  side*  of  the 
bar  that  the  law  was  as  represented  by  this 
eminent  Judge.  At  p.  49  he  speaks  thus — "  We 
have  had  a  considerable  number  of  oases  cited  to 
us,  and  out  of  them  I  think  that  two  propositions 
may  be  stated  as  what  I  may  call  the  general 
rules  governing  cases  of  this  kind.  The  first  of 
these  rules  is,  that  on  the  grant  by  the  owner  of 
a  tenement  of  part  of  that  tenement  as  it  is  then 
nsed  and  enjoyed,  there  will  pass  to  the  grantee 
all  those  continuous  and  apparent  easements  (by 
which,  of  course,  I  mean  giMui  easements),  or,  in 
other  words,  all  those  easements  which  are  neces- 
sary to  the  reasonable  enjoyment  of  the  property 
granted,  and  which  have  been  and  are  at  the 
time  of  the  grant  used  by  the  owners  of  the  en- 
tirety for  the  benefit  of  Uie  part  granted.  The 
seoond  proposition  is,  that  if  the  granter  intends 
to  reserve  any  right  otez  tiie  tenement  granted, 
it  is  his  duty  to  reserve  it  expressly  in  the  grant. 
Those  are  the  general  rules  governing  oases  of 
this  kind,  bnt  the  second  of  those  rules  is  sub- 
ject to  certain  exceptions.  One  of  those  excep- 
tions is  the  well-known  exception  which  attaohee 
to  cases  of  what  are  called  ways  of  necessity; 
and  I  do  not  dispute  for  a  moment  that  there 
may  be,  and  ptobaUy  are,  certain  other  ezoep- 
tiona."  The  present  oase,  if  the  fact  be  aa  I 
think  it  is— that  is,  if  the  pend,  in  the  reasonable 
aense  of  the  word,  be  a  way  of  necessity — is  there. 


fore  one  in  which  the  cemplainer  is  entitied  to 
prevail.  The  redaiming-note  on^t  therefore,  I 
think,  to  be  refused,  and  the  intalooator  of  til* 
Lord  Ordinary  afSmed. 

LoBD  Yotnro — I  think  that  this  case  is  attended 
with  very  serious  difficulties,  but  after  giving 
these  great  consideration  I  have  arrived  at  the 
same  result  aa  the  Lord  Ordinary  and  Lord  Oraig- 
hill.  The  difficulty  which  has  preeented  itself  to 
my  mind  as  the  real  difficulty  is  this — the  title  of 
the  respondent's  author  is  dated  January  1877, 
when  no  completed  buildings  were  in  existence, 
and  it  is  an  absolute  tiUe.  Now,  it  is  very  hard 
to  say  that  by  any  use  and  enjoyment  of  this 
pend,  which  the  pursuer  baa  had  since  January, 
or  indeed  since  May  1877,  when  the  buildings 
were  completed,  that  he  haa  thereby  conaUtutcKl 
a  servitude  over  it  lliera  is  no  servitude  ex- 
pressed in  the  title,  and  so  we  are  affirming  a 
servitude  constituted  by  the  facts  as  they  exirted 
in  1877,  and  by  what  has  occurred  since. 

Now,  that  ia  very  narrow ;  but  although  the 
tiUe  granted  to  the  respondent's  author  is  etflieie 
an  absolute  titie,  it  was  really  in  security  for 
advances  made  to  Bobertson  to  enable  him  to 
complete  his  buildings.  It  waa  •  security-titie 
granted  by  a  money-borrower  to  a  money-lender. 
The  acceptor  of  tiie  titie  was  a  moneylending 
company,  and  the  reality  of  the  thing,  whidi  is 
always  or  at  least  f  requenUy  to  be  looked  to,  is 
this— this  cempany  lent  money  to  a  speonlative 
builder  to  cany  out  his  plans  on  the  very  ground 
conveyed  to  them. 

The  original  plan  of  the  buildings  showed  the 
pend  in  the  position  it  now  oocnpies,  and  the  pur- 
pose of  it  ia  as  an  access  to  the  part  of  the 
buildings  behind.  The  making  of  the  pend  vras 
completed  in  1877,  and  it  has  been  nsed  in  con- 
formity with  its  representation  on  the  plan  ever 
since.  The  question  really  is,  whether  the  money- 
lenders (or  the  person  to  whom  they  have  con- 
veyed their  rights)  are  entitled  to  stop  this  use  of 
the  pend  by  the  other  occupiers  of  the  block  of 
buildings  in  which  it  exists?  I  think  that  is  the 
reality  of  the  matter,  and  that  anything  else  would 
be  contrary  to  the  intention  of  the  parties  as  estab- 
lished to  my  satisfaction  by  the  evidence  before  us 
— that  is,  by  the  plan  of  the  original  buildings,  and 
by  the  use  for  several  years.  That  is  to  say,  I  think 
it  would  be  contrary  to  the  parties'  intention  that 
the  fact  of  access  should  be  stopped  to  the  detri- 
ment of  those  parties  for  vrtiose  nse  it  is  obvions 
the  pend  was  originally  made.  Hie  groond  of 
decision  is  no  doubt  narrow,  perhaps  narrower 
than  any  that  the  Court  baa  previonaly  taken, 
bnt  that  only  shows  the  difflmuty  or  atmost  the 
impossibility  of  shutting  ap  a  pend  that  has  been 
in  nse  by  a  number  of  persons  as  this  one  has 
been. 

LoBD  BUTHEBTUBD  CULBK — ^I  OOnOOT  With  the 

result  arrived  at  by  Lord  Yonng.  I  have  also 
had  some  difficulty  in  the  case,  but  I  oononr,  and 
on  the  same  grounds  as  stated  by  Lord  Yonng. 

LoBD  JusnoB-Ourax — I  conoor  ^th  Lord 
CraighilL  I  think  the  qnestion  is  identical 
whether  as  between  the  money-lending  com- 
pany's disponee  or  the  original  holder  of  the 
property  and  the  other  parties  in  the  boildinga. 
The  question  is,  whether  the  tenants  in  thaas 
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boildingB  are  entitled  to  use  this  pend?  The 
pend  as  oiiginally  repieaented  on  the  plan  waa 
meant  for  Uba  nae  of  all  the  inhabitants^  and  as 
that  was  bo,  I  think  it  cannot  now  be  closed. 

The  Oonrt  adhered. 

Ooonsel  for  Oomplainera— M'Keohnie — Crole. 
Agents— J.  A  U.  A.  Bobertson,  S.S.O. 

Oonnsel  for  Bespondent — Pearson — Dickson. 
Agents — Doncan  &  Black,  W.S. 


Wednetday,  March  3. 

SECOND  "Fl  VISION.       . 
[Lord  Fraser,  Ordinary. 
LORD  BLAKTTBB  V.  BUUBARTON  WATBB 

COHHI8SIONBB8. 
(See  arUe,  vol.  xziL,  p.  80,  12th  Nov.  1884.) 

Water—  Water  BighU—OompeMaUon—QfAam  <f 
Loch  u)hmr«  Water  atrtaav  Ovneeyecl—Ihmbar- 
ton  Waterworke,  de.,  Aet  1883  (46  and  47 
Viet.  eap.  ^tiii),  net.  8,  9,  and  10. 

In  1864  the  proprietor  of  a  loch  09nTe7»d 
to  the  disponee  of  mills  sold  by  him  his 
"whole  rights  of  water  and  water-power, 
and  other  rights  connected  with  the  mills 
hereby  disponed,  including  all  rights  I  hare 
to  dam  ap  and  draw  water  from  "  two  lochs, 
"or  to  form  embankments  and  breast- works 
at  said  lochs,"  and  bound  himself  not  to 
divert  the  water  forming  the  supply  of  these 
lochs,  bat  reserred  his  rights  nnconnected 
with  the  mills,  and  the  rights  of  wring  the 
water  of  a  bnrn  flowing  out  of  the  lochs  for 
agricoltnial  and  domestic  pnrposes,  and  draw- 
ing a  certain  amount  of  water  out  of  it,  and 
generally  all  his  rights  not  agreed  to  be  con- 
veyed to  his  disponee.  In  1883  an  Act  was 
passed  under  which  the  Water  Oommissioners 
of  a  town  were  entitled  to  appropriate  the 
watersof  the  lochsonconditionof  providing  as 
compensation  to  the  "millowners  and  others 
interested"  in  the  water  of  the  bum  a  oertain 
amount  of  water  per  <2»«m.  This  Act  provided 
that  the  rights,  if  any,  of  the  proprietor  of 
the  loohs  should  not  be  prejudiced  nor 
should  he  be  prevented  from  claiming  com- 
pensation for  any  such  rights  which  should  be 
mjurionaly  affected  under  the  Act.  Held  (1 } 
that  the  proprietor  being  a  "person  in- 
terested "  was  to  be  deemed  to  be  sufficiently 
compensated  for  the  water  of  the  bum  by 
the  statutory  supply  provided  ;  (2)  that  as 
he  had  before  the  Act  conveyed  away  his 
light  to  intercept  and  use  the  water  in  the 
lochs,  he  was  not  entitled  to  compensation 
therefor,  nor  to  compensation  for  the  em- 
banloaents,  because  they  had  not  been  taken 
from  him,  and  he  could  not  oonsistently  with 
his  giant  of  the  water  remove  them,  nor  for 
the  tolwn  of  the  loch,  which  had  not  been 
taken  from- him,  and  from  which  he  could  not 
oonsistently  with  his  own  previous  grants 
drain  off  the  water. 
Lord  Blantyre,  the  pursuer  of  this  action,  was 
proprietor  of  the  barony  of  Kilpatrick,  in  the 
county  of  Dumbarton,  and  of  a  loch  known  as 
Ijocb  Fyn  therein,  aol  of  44  of  the  64  acres  of 


Loch  Humphrey,  lying  partly  therein.  The  two 
loohs  practically  formed  one  loch,  being  con- 
nected together  by  a  bum  called  the  Black  Bum. 
The  waters  from  the  lochs  flowed  away  by  the 
Humphrey  Bum  through  Lord  Blantyre's  lands, 
serving  on  their  course  the  purposes  of  several 
mills,  until  they  ultimately,  under  the  name 
Duntooher  Bum,  flowed  into  the  Clyde. 

In  1849  Lord  Blantyre  entered  into  a  minnte  of 
agreement  with  Alexander  Dunn,  whose  eotton- 
miUs  were  situated  on  his  own  lands  adjoining 
those  of  Lord  Blantyre.  By  this  agreement  Lord 
Blantyre  agreed  to  grant  an  absolute  disposition 
to  Dunn  and  his  heirs  and  assignees  of  his  mills 
on  Duntocher  Bom  (the  name  of  the  lower  part 
of  the  Humphrey  Bum),  and  also  the  pieces  of 
ground  particularly  therein  described,  with  his 
whole  rights  of  water  and  water-jrawer,  and  other 
rights  connected  with  said  lands  and  mills,  in- 
cluding all  rights  he  had  to  dam  up  and  draw 
water  from  ti^e  two  loohs,  or  to  form  embank- 
ments at  them,  and  also  including  the  right  to 
take  materials  for  their  formation  and  mainten- 
ance, in  consideration  of  whidh  Lord  Blantyre 
was  to  receive  an  absolute  disposition  of  oertain 
lands,  and  a  sum  of  £2000,  "whereupon  the  said 
Alexander  Dunn  shall  have  right  to  use  and  man- 
age the  dams  and  sluices  at  the  two  lochs  and  the 
water  in  the  Duntooher  Bum  at  bis  pleasure." 
The  seventh  article  of  this  agreement  ran  as  fol- 
lows : — "Lord  Blantyre  reserves  to  himself  and 
his  sncoessors  aU  his  rights  in  the  foresaid  lochs 
and  bum,  except  his  rights  therein  oonneoted 
with  his  said  mills,  and  with  the  pieces  of  ground 
to  be  conveyed  to  Mr  Dunn  as  aforesaid,  and 
other  rights  hereby  agreed  to  be  conveyed  to  Mr 
Dunn;  and  particularly,  without  prejudice  to 
this  general  reservation,  he  reserves  his  right  to 
use  the  water  of  the  said  bum  for  all  ordinary 
domestic  and  agricultural  purposes,  including  the 
driving  of  agricultural  machinery  or  the  supply- 
ing of  steam-engines  to  drive  the  same  (any  water 
that  may  be  so  takei^f  or  driring  such  machinery 
being  retnmed  into  the  bum,  so  as  not  to  inter- 
fere with  the  right  of  servitude  hereby  agreed  to 
be  granted);  and  he  also  reserves  the  right  of 
watering  cattle  in  the  intended  dam  at  Pedlars 
Steps,  and  of  drawing  water  therefrom  for  the 
use  of  his  fields  and  any  houses  he  may  build 
near  thereto,  but  no  greater  quantity  of  water  to 
be  BO  taken  Uian  will  pass  through  a  pipe  one 
inch  in  diameter,  and  the  exclusive  right  of  fish- 
ing, shooting,  and  boating  in  or  on  the  same." 

Ill  pursuance  of  this  agreement  Lord  Blantyre 
executed  a  feu-disposition  in  favour  of  Dunn, 
whereby  he  sold  and  disponed  to  him  lands  be- 
longing to  him,  part  of  his  estate  of  Kilpatrick ; 
an<^  in  the  third  place,  he  sold  "  All  and  whole 
my  whole  rights  of  water  and  water-power,  and 
other  rights  oonneoted  with  the  mills  hereby  dis- 
poned, including  all  right  to  dam  up  and  draw 
water  from  the  two  loohs,  or  to  form  embank- 
ments or  breastworks  at  the  said  loohs."  He 
further  bound  himself  not  to  divert  the  water 
surrounding  the  loohs,  and  which  flowed  into 
them  and  was  the  source  of  their  supply.  Dunn 
was  also  to  have  full  right  of  access  through  Lord 
Blantyre's  lands  at  all  times  when  neoessaiy  for 
working  the  sluices  on  the  said  lochs  or  for  re- 
pairing the  same  or  the  dams  oonneoted  there- 
with. By  disposition  dated  9th  November  1827 
Mr   Buchanan  of  Auchintorlie,   the  proprietor 
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interested  in  so  mnoh  of  Loch  Hamphiey  as  did 
not  belong  to  Lord  Blantyre,  had  conveyed  to 
William  Dunn,  who  was  a  biother  and  predecessor 
of  Alexander  Dnnn,  and  who  possessed  mills  on 
the  Dnntocber  Bnm,  "  All  and  whole  the  waters 
of  Ijooh  Humphrey  situated  in  the  parish  of  Old 
Kilpatrick  and  sheriftdom  of  Oombarton,  so  far 
as  1  or  my  foresaids  have  right  thereto."  The 
rights  of  the  Dunns  were  conveyed  to  the  defen- 
ders in  this  action  as  explained  by  the  Lord 
Ordiiuury  infra. 

In  1883  the  Provost,  Bailies,  and  Councillois 
of  the  burgh  of  Dumbarton,  constituted  by  the 
Dumbarton  Waterworks  Beolamation  and  Mani- 
cipal  Extension  Act  1857,  and  by  the  Dumbar- 
ton Waterworks  and  Municipal  Act  1869,  and 
by  the  Dumbarton  Waterworks,  Streets,  and 
Buildings  Act  1863,  introduced  into  Parliament 
a  bill,  which  subsequently  passed  into  law  as  the 
Dumbarton  Waterworks,  Streets,  and  Bnildings 
Act  1883.  Section  8  of  the  Act  empowered 
them  to  appropriate  the  waters  of  the  two  lochs, 
and  of  the  Black  Bom  and  all  streams  flawing 
into  them  for  domestic  and  other  purposes.  By 
section  9  of  the  Act  it  was  provided  that  "the 
Water  Commissioners  shall,  as  soon  as  the  water- 
works authorised  by  this  Act  are  completed  so 
far  as  to  be  able  to  afford  the  supply  of  com- 
pensation water  hereinafter  mentioned,  oanae  to 
be  discharged  from  the  reservoir  by  this  Act 
authorised,  down  the  stream  called  Loch  Hum- 
phrey Bum,  a  regular  and  continuous  flow  of  not 
less  than  Uiree  hundred  and  twenty  thousand 
gallons  in  erery  day  (Sundays  excelled)  of 
twenty-four  hours,  and  if  the  Water  Commis- 
sioners shall  commence  and  continue  to  discharge 
from  and  out  of  ihe  said  reservoir  the  due  quan- 
tity of  water  in  manner  aforesaid,  the  same  shall 
be  deemed  to  be  compensation  to  millowners  and 
other  persons  interested  in  the  waters  flowing  down 
the  said  stream  called  Loch  Humphrey  Bnm  and 
the  stream  oaUed  Duntocher  Bum  for  the  water 
intercepted  and  appropriated  for  the  purposes  of 
this  Act." 

This  clause  had  been  disputed  before  Parlia- 
ment, and  Lord  Blantyre  successfully  opposed 
the  bill  in  so  far  as  to  get  the  amount  of  com- 
pensation water  proposed  by  the  promoters  (vix., 
270,000  gallons  per  day)  raised  from  that  quan- 
tity to  820,000  gallons. 

Section  10  of  the  said  Act  provided — "No- 
thing in  this  Act  contained  shall  be  held  to  pre- 
judice or  affect  the  righte  (if  aajO  of  the  Bight 
Honourable  Charles  Stuart  Lord  Blantyre  in  the 
loch  known  as  Loch  Humphrey,  or  to  prevent  him 
from  claiming  from  the  WaterOommissionerscom- 
pensation  for  any  sudi  rights  which  shall  be  injuri- 
ously affected  by  anything  done  by  the  Water  Com- 
missioners under  or  for  the  purposes  of  this  Act " 
By  section  82  of  the  Act  it  was  provided— 
"  That  the  proprietors  for  the  time  b«ing  of  Kil- 
patrick and  Auohintorlie,  and  their  families  and 
visitors,  or  persons  with  their  written  authority, 
should  have  exclusive  right  of  fishing,  shooting, 
and  sporting,  and  of  keeping  and  using  pleasure- 
boats,  and  uating  and  curling  in  and  over  Loch 
Humphrey,  butsoasnot  toinjure  theembaakments 
or  pollute  the  waters  of  the  loch;  that  the  said  pro  ■ 
prietors  should  b«  entitled  to  protect  the  loch  from 
trespassers,  provided  always  that  the  right  of  curl- 
ing and  skating  should  be  personal  to  the  proprie- 
tors, andnottransferableformoneyoonsideration." 


On  14th  JTune  1884  the  Dumbarton  Water  Com- 
missioners, in  pursuance  of  the  provisions  of  their 
said  Act  and  of  the  Lands  Clauses  Oonsdidatiam 
(Scotland)  Act  1846,  served  a  notice  on  Iiord 
Blantyre  intimating  that  a  portion  of  gronnd  be- 
longing to  him,  and  shown  on  a  plan  accompany- 
ing said  notice,  was  required  to  be  taken  and 
acquired  absolutely  by  them,  and  that  in  regard 
to  a  further  portion  of  gronnd,  also  shown  on 
said  plan,  they  required  to  take  and  acquire  a 
right  of  servitude  or  way-leave  as  described  in 
said  notice.  They  further  gave  him  notice  that 
they  demanded  from  him  the  particulars  of  his 
interest  in  the  said  land  or  property  so  to  be 
taken,  and  of  the  claims  made  by  him  in  respect 
,  thereof,  and  that  they  were  willing  to  treat  for 
the  purchase  thereof,  and  as  to  the  compensation 
to  be  made  to  all  parties  for  the  damage  that 
might  be  sustainedrby  him  and  them  by  reawm  of 
the  works  authorised  by  the  said  first-mentioned 
Act.  He  accordingly  on  2d  July  1884,  referring 
to  said  notice,  and  in  answer  to  the  call  made 
thereby,  and  under  reservation  of  his  right  to 
object  to  the  sufficiency  of  said  notice,  stated  the 
partlealan  of  his  <daim.  He  averred,  »nl»r  cUn, 
that  by  the  acquisition  of  the  lands  and  way- 
leaves  the  Water  Commissioners  would  be  in  a 
position  to  abstract  water  from  Ijooh  Humphrey 
and  from  the  bum  flowing  therefrom,  with  the 
result  that  his  rights  and  interest  would  be  most 
injuriously  affeotod.  In  respect  of  the  land  taken, 
and  for  the  damage  to  be  sustained  by  him,  or  in 
consequence  of  the  works  of  the  said  Water  Oom- 
missicnMrs,  he  claimed  the  sum  of  £7000. 

These  claims  were  objected  to  l^  the  Water 
Commissioners,  and  an  arbitration  took  place 
under  the  Lands  Clauses  Act  1846.  The  refer- 
ence ultimately  devolved  on  Mr  James  Arthur 
Crichton,  Sheriff  of  Fife,  the  oversman.  By 
his  awaid,  he  found,  in  the  first  place,  that  the 
sum  of  £60  was  to  be  paid  by  them  to  Lord  Blan- 
tyre "for  or  in  respect  of  the  land  taken  and  the 
way-leave  or  servitude  set  forth  in  the  notice  of 
the  Dumbarton  Waterworks  Commissioners  before 
narrated,  and  for  the  rights  to  be  obtained  by 
them,  and  for  all  other  damage  to  be  sustained 
by  him  or  in  oonsequenoe  of  the  works  of  the  said 
Dumbarton  Waterworks  Commiasioners  under  his 
said  claim,  other  than  his  daim  for  the  ri^ti  «r 
damages  on  the  assumption  aftor  mentioned. 
And  in  the  second  plaoe,  in  the  event  of  its  being 
admitted  or  judicially  determined  that  the  said 
Lord  Blantyre  had  at  the  data  of  the  foresaid 
statutory  notice  retained  any  right  or  interest  in 
the  waters  of  Loch  Fyn  and  Loch  Humphrey, 
and  the  streams  called  Looh  Humphrey  Bum  and 
Duntocher  Bum,  or  any  of  them,  and  that  he  is 
now  entitled  to  compensation  in  respect  of  snofa 
right  or  interest  notwithstanding  the  provisions 
contained  in  sectionB  9  and  10  of  the  said  Dum- 
barton Waterworks,  Streets,  and  Bnildings  Act 
1888,  or  either  of  them,  I  hereby  find  and  deter- 
mine the  sum  of  £8000  to  be  the  amount  to  be 
paid  by  the  said  Dumbarton  Waterworks  Com- 
missionats  to  the  said  Bight  Honourable  Oharlas 
Ixnd  Blantyre  for  or  in  respect  of  the  rif^t  or 
interest  to  be  acquired  from  the  said  Lord  Blan- 
tyre by  the  said  Dumbarton  Waterworks  Commis- 
sioners in  the  foresaid  waters,  and  the  embank- 
ments at  said  Iiocbs  Humphrey  and  Fyn,  and  the 
right  to  intercept  and  to  appropriate  the  said 

wattts,  and  for  the  damage  to  be  sustained  by 
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him  by  or  in  conseqnenoe  of  the  work  of  the  said 
Dambarton  Waterworks  Oommiasionars,  and  that 
over  and  above  the  aaid  sniu  of  £60,  inolnding  in 
■aid  Bom  of  £8000  the  aom  of  £1660  as  the  esti- 
mated piioe  or  Talne  of  the  embankments  made  at 
Iiooh  Homphiey  and  Looh  Fyn." 

The  Water  Oommissioners  were  willing  to  pay 
the  £60  mentioned  in  the  first  part  of  the  award, 
and  the  question  in  this  action  f  though  raised  by 
Lord  Bluityre  for  the  two  sums)  was,  whether 
the  defenders  were  bonnd  to  pay  the  £8000  oon- 
ditionally  found  dne  in  the  second  part  of  the 
award?  The  fpnrsner  (article  10  of  his  oon- 
desoendence)  maintained  that  he  was  so  entitled 
"in  respeot  that  at  the  date  of  the  said  statu- 
tory notice  be  had  rights  or  interests  in  the 
waters  of  the  said  loobs  or  streams,  or  of 
some  one  or  more  of  them ;  "  and  he  pleaded — 
(2)  The  pursuer  is  entitled  to  payment  of  the 
said  sums  of  £8060,  with  interest,  as  concluded 
for,  in  respect  that  at  the  date  of  the  said  statu- 
tory notice  he  had  rights  or  interests  in  the  waters 
of  Looh  Vfo,  Looh  Humphrey,  and  tiie  streams 
called  Loch  Humphrey  Bum  and  Duntoober 
Bom,  or  in  one  or  more  of  them,  and  that  he  is 
entitled  to  oom'pensation  in  respeot  thereof  not- 
withstanding the  provisions  of  secUonB  9  and  10 
of  the  defenders'  Act  of  1883,  or  either  of  them. 
(8)  The  defenders  haying,  in  -virtue  of  their  said 
Act,  interfered  with  the  pursuer's  water  rights, 
reserved  to  him  under  the  agreement  and  feu- 
disposition  set  forth  on  reoord,  and  his  right  to 
olaun  compensation  in  respeot  of  said  interfer- 
ence being  specially  reserved  to  bim  by  said  Act, 
be  is  entitied  to  payment  of  £3060,  being  the 
amount  of  said  compensation  as  now  assessed  by 
the  oversman." 

The  defenders  denied  that  the  pursuer  and  his 
predecessors  had  and  did  maintain  a  dam  on 
Loch  Fyn  or  an  embankment  on  Loch  Humphrey, 
and  worked  the  sluices  there.  They  referred  to 
the  terms  of  the  agreement  and  fen-disposition 
to  Alexander  Dunn  granted  by  the  pursuer,  and 
stated— "  The  said  agreement  and  fen-disposition 
contained  a  general  reservation  in  the  pursuer's 
tevour  of  what  is  not  conveyed,  but  the  only 
rights  specially  referred  to  in  the  clause  of 
reservation  are  (first)  a  right  to  the  pursuer  to 
use  the  water  of  the  Loch  Humphrey  Burn  for 
ordinary  domestic  and  agricultural  purposes,  any 
water  so  taken  being  returned  into  the  bum, 
(second)  the  right  of  watering  oattie  and  of 
drawing  water  therefrom  through  a  one-inch 
pipe,  (third)  the  right  of  fishing,  shooting,  and 
boating  on  tiie  intended  dam.  ffince  the  date  of 
the  agreement  Alexander  Dunn  and  his  repre- 
sentatives have  had  the  exclusive  control  of  the 
slnioes  on  Loch  Humphrey  and  Looh  Fyn,  and 
they  have  maintained  and  largely  rebuilt  and 
strengthened  the  reservoir.  The  embankment  of 
Looh  Humphrey  was  reconstructed,  and  large 
iron  pipes  with  the  necessary  sluices  upon  them 
were  put  in,  all  at  the  expense  of  Mr  Dunn. 
Since  said  date  the  pursuer  has  had  no  control 
of  said  sluices,  nor  has  he  spent  any  money  upon 
them  or  the  embankments."  As  regards  any 
claim  for  the  value  of  the  «oium  of  the  looh,  they 
'sverted  that  they  bad  taken  no  part  of  it,  and 
the  porsaer  was  under  obligation  not  to  drain  the 
loeh.  As  regards  the  claim  for  the  value  of  200- 
hoise-power  of  water  for  use  in  a  mill,  the  pur- 
suer, aoewding  to  the  agreement  and  feu-dis- 


position, could  only  use  the  water  for  dumestio 
and  agrioaltural  purposes,  and  according  to  sec- 
tion 9  of  the  statute  the  compensation  water  of 
820,000  gallons  per  diem  was  declared  to  be  com- 
pensation to  persons  interested  in  the  waters 
flowing  down  the  stream. 

The  Lord  Ordinary  (Fbasxb)  decerned  against 
the  defenders  for  the  sum  of  £50,  with  interest 
from  8d  December  1884 :  Quoad  vitra  assoilzied 
them  from  the  other  conclusions  of  the  summons, 
and  decerned. 

"  Opimon.-^Tbe  object  of  this  action  is  to  ob- 
tain payment  of  a  sum  of  money  found  due  to  the 
pursuer  Lord  Blantyre  under  a  submission  entered 
into  between  him  and  the  defenders.  The  claim 
of  the  pursuer  arises  out  of  the  action  of  the  de- 
fenders in  supplying  the  town  of  Dumbarton  with 
water.  The  defenders  are  the  Dumbarton  Water- 
works Commissioners,  acting  under  an  Act  of  Par- 
liament, the  8th  section  of  which  authorises  them 
to  divert,  appropriate,  and  distribute  for  the  pur- 
poses of  tiieir  Act  the  [watersof  theltwolochscalled 
Looh  Fyn  and  Ixjch  Humphrey.  They  are  bonnd 
to  make  compensation  for  any  property  which 
they  take  for  the  purposes  of  their  Aot  to  the 
owners  of  such  property,  in  terms  of  the  Water- 
works Clauses  Aot  1847  (10  Vict  cap.  17),  and 
the  mode  of  ascertaining  the  compensation  so  to 
be  made  is  under  the  Lands  Glauses  Oonsolida- 
tion  (Sootiand)  Act  1846.  It  was  under  this  last 
Act  that  the  submission  was  entered  into  to  two 
arbiters,  who  did  not  issue  an  award  within  the 
statutory  period  of  three  months,  and  conse- 
quently the  duty  fell  upon  the  oversman  Mr 
James  Arthur  Orichton,  whose  award  it  is  now 
sought  to  enforce.  The  oversman  by  his  award 
has  found  two  sums  of  money  to  be  dne  to  the 
pursuer — the  one  absolutely  and  the  other  condi- 
tionally. He  has  found  that  the  sum  of  £60  shall 
be  paid  by  the  defenders  to  the  pursuer  '  for  or 
in  respect  of  the  land  taken  and  the  way-leave  or 
servitude  set  forth  in  the  notice  of  the  Dumbarton 
Waterworks  Commissioners  before  narrated,  and 
for  the  rights  to  be  obtained  by  them,  and  for  all 
other  damage  to  be  sustained  by  him  by  or  in 
consequence  of  the  works  of  the  said  Dumbarton 
Waterworks  Oommissioners  under  his  said  claim, 
other  than  his  claim  for  the  rights  or  damages  on 
the  assumption  after  mentioned.'  About  this 
sum  of  £60  there  is  no  dispute.  The  defenders 
tender  payment  of  it. 

"It  is  in  regard  to  the  second  head  that  the 
parties  are  not  agreed. 

"Before  construing  this  portion  of  the  award 
it  is  necessary  to  explain  some  matters  connected 
with  the  two  lochs  from  which  the  defenders  draw 
their  water.  These  loohs  are  called  Looh  Fyn 
and  Looh  Humphrey,  which  are  connected  to- 
gether, and  indeed  constitute  one  looh.  Ihe 
proprietors  of  these  loohs  are,  or  were.  Lord  Blan- 
tyre  and  Mr  Buchanan  of  Auohintorlie.  The 
water  from  the  lochs  flowed  away  by  a  bum  down 
through  the  lands  of  the  pursuer,  serving  on  its 
course  the  purposes  of  several  mills.  Ultimately 
the  bum  went  into  the  Clyde.  In  the  year  1864 
Lord  Blantyre  executed  a  feu-disposition  in  favour 
of  Alexander  Dunn,  whereby  he  sold  and  disponed 
to  Dunn  lands  belonging  to  him,  part  of  his  es- 
tate of  Eilpatrick  ;  and  in  the  third  place  he 
sold  '  All  and  whole  my  whole  rights  of  water  and 
water  power,  and  other  rights  connected  with  the 
mills  hereby  disponed,  indnding  «U  right  I  hate 
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to  dam  np  and  draw  water  from  Iiooh  Humphrey 
and  Looh  Phin,  or  to  form  embankments  or  breast- 
works at  aaid  lochs.'  Lord  Blantyre  farther  bound 
himself  not  to  divert  the  water  surrounding  the 
loohs,  and  which  flowed  into  them,  and  was  the 
source  of  their  supply.  Alexander  Dunn,  the 
f enar,  was  also  to  have  full  right  of  access  through 
Lord  Blantyre's  grounds  '  at  all  times  when  neces- 
sary for  working  the  sluices  on  the  said  lochs,  or 
for  repairing  the  same  or  the  dams  connected 
therewith.' 

"Thus  Dunn  obtained  a  title  to  all  Lord  Blan- 
tjrre's  rights  to  the  water  in  the  two  lochs,  WO- 
liam  Dunn,  Alexander  Dunn's  brother,  had  pre- 
yioosly  obtained  right  by  disposition  dated  9th 
November  1827,  executed  by  Mr  Buchanan  of 
Auohintorlie,  to  'All  and  whole  the  waters  of 
Loch  Humphrey,  dtuated  in  the  parish  of  Old 
Kilpatrick  and  sheriffdom  of  Dumbarton,  so  far 
as  I  or  my  foresaids  have  right  thereto.'  Thus 
the  Dnims  became  the  owners  of  all  the  waters 
in  these  loohs,  and  their  representatives  by  dis- 
position in  1885  conveyed  over  to  the  defenders, 
on  the  narrative  of  their  Act  of  Parliament,  '  All 
and  whole  our  whole  right,  title,  and  interest, 
present  and  future,  in  Looh  Humphrey  and  Loch 
Fyn,  the  streams  connecting  these  lochs,  and  the 
stream  known  as  Loch  Humphrey  Bum,  all  situ- 
ated in  the  county  of  Dumbarton,  with  our  whole 
water  rights  and  water  privileges  in  aaid  lochs 
and  streams,  including  all  light  we  have  to 
dam  up  and  draw  water  from  said  lochs  or 
streams,  or  to  form  embankments  or  breast- 
works tX  said  lochs  or  streams,  together  also  with 
the  embankments,  breastworks,  slnices,  and  other 
erections  connected  with  said  lochs  already  erected, 
in  so  far  as  we  have  right  to  the  same, '  Jfcc.  There- 
fore the  defenders  have  obtained  right  to  the 
water  in  Looh  Humphrey  and  Looh  Fyn  as  ample 
as  Lord  Blantyre  or  Mr  Buchanan  of  Auohintorlie 
had,  and  this  they  did  by  means  of  private  oen- 
traot,  and  not  in  virtue  of  Ote  exercise  of  com- 
pulsory powers  granted  by  Act  of  Parliament. 

"The  Act  of  Parliament  was  passed  on  2d 
August  1883,  and  it  contains  in  the  9th  section  a 
special  clause  in  reference  to  compensation  to  be 
made  by  the  defenders  for  the  water  appropriated 
by  them  for  their  waterworks.— [Qvot«i  9<A  eUtui6\. 
This  clause  was  adjusted  before  Parliament  (as 
narrated  by  the  pnrsner  in  the  6th  article  of  his 
condescendence).  He  opposed  the  passing  of  the 
bill,  and  was  successful  in  getting  the  amount  of 
compensation-water  proposed  by  the  promoters, 
viz.,  270,000  gallons  per  day,  raised  from  that 
quantity  to  320, 000  gallons.  'The  clause  says  that 
this  quantity  of  water  (which  admittedly  has  been 
given  by  the  defenders)  is  to  be  '  deemed  to  be 
compensation  to  mill-owners  and  other  persons 
interested '  in  the  waters  '  flowing  down  tlie  said 
stream  called  Looh  Humphrey  Bum  and  thestream 
called  Duntocher  Bum,  for  tiie  water  intercepted 
and  appropriated  for  tlie  purposes  of  this  Act.' 
The  pursuer  eontends  that  he  is  not  included 
within  the  class  of  persons  to  whom  the  water 
compensation  is  said  to  be  sufficient.  Why  not  ? 
The  words  axe  '  mill-owners  and  otheia. '  He  of 
all  persons  is  interested  in  the  water,  and  it  was 
on  the  footing  that  he  was  interested  in  it  that 
his  title  to  oppose  was  sustained. 

"  But  then' there  follows  another  dause  whidi 
the  pursuer  was  successful  in  getting  inserted 
in   ttie   Act   of   Parliament   in   the   following 


terms  (section  IQ)— [Quote*  lOtA  ekaua].  This 
section  has  two  limbs  —  1st,  The  rights  of 
the  pursuer  in  the  loch  ara  not  to  be  prejudiced 
or  lUEFected  by  the  provisions  of  the  Act;  2dly, 
None  of  the  provisions  of  the  Aot  are  to  prevent 
him  from  claiming  from  the  Water  Commissionars 
compensation  for  such  rights  of  his  which  shall 
be  injuriously  affected — that  is,  rights  in  the  loch. 
Now  his  rights  to  the  water  in  the  looh  were  oon- 
veyed  away  to  Dunn,  whose  representatives  con- 
veyed them  to  the  defenders.  There  are  indeed 
certain  other  rights  in  Loch  Humphrey  which  are 
specially  saved  by  section  82  of  the  AoL  The 
proprietors  of  the  estates  of  Kilpatrick  (the  pur- 
suer) and  of  Auohintorlie  (Mr  Buohaiian)  have 
reserved  to  them  the  exclusive  right  of  Ashing, 
shooting,  and  sporting,  and  of  keeping  and  using 
pleasure  boats,  and  of  skating  and  curling  ovar 
Loch  Humphrey.  These  privileges  are  declared 
to  be  personal  to  the  proprietors,  their  visitors, 
and  friends ;  and  it  was  declared  not  to  be  lawful 
to  lease  these  rights  to  any  person  for  pecuniary 
consideration.  What  other  rights  in  the  looh 
could  be  contemplated  under  section  10  is  no- 
where explained,  nor  is  any  intelligible  explana- 
tion made  upon  the  subject  anyw&ere  except  that 
it  is  pointed  out  that  the  tdbim  is  not  conveyed 
by  the  pursuer  and  Mr  Buchanan.  But  this  can- 
not be  what  was  intended — if  anything  was  in- 
tended— because  the  tdhan  is  worth  nothing.  In 
order  to  get  at  it  the  whole  water  must  be 
pumped  away,  and  it  must  cease  to  be  a  looh. 
But  the  pursuer  and  Mr  Buchanan  cannot  pump 
away  water  which  they  have  sold  for  good  con- 
sideration to  the  defenders'  authors. 

"  It  was  in  these  circumstances  that  the  pnrsaer 
appeared  before  the  oversman  and  insisteia  upon 
certain  claims  which  he  required  him  to  enter- 
tain. He  demanded  compensation  for  his  right 
and  interest  in  the  waters  of  the  lochs  ;  also  for 
his  right  and  interest  in  the  embanlonenta  of 
these  lochs ;  also  for  the  right  conferred  upon  the 
defenders  to  intercept  and  appropriate  the  waters 
of  the  lochs ;  and  he  further  made  a  claim  for 
damage.  These  claims  were  all  objected  to  by 
the  defenders.  They  involved  questions  of  law 
which  the  oversman  had  no  power  to  determine ; 
but  he  proceeded  quite  rightly  to  value  them, 
upon  the  assumption  that  a  court  of  law  would 
sustain  them.  He  expressed  no  opinion  as  to 
their  validity  though  he  valued  them.  It  now 
falls  to  be  considered  whether  any  of  them  an 
maintainable  in  law. 

"The  oversman's  deliverance  was  in  the  follow- 
ing terms — [Hit  Lordthip  quoted  the  aaard  aegken 
dbiee].  This  is  a  conditional  finding,  and  requires 
two  things  to  be  admitted  or  judicially  determined, 
viz. — (1)  That  Lord  Blantyre  had  aright  or  interest 
in  Looh  Humphrey  and  Loch  Fyn,  and  the  atreama 
called  Looh  Humphrey  Bum  and  Duntoofaer 
Bum ;  and  further  (2)  that  be  is  now  entitled  to 
compensation.  Ha  may  have  an  interest,  but 
unless  he  is  to  have  ocmpensation  for  that  inter- 
est  the  finding  is  not  to  take  effect  Now,  ao  Car 
as  regards  the  looh,  there  can  be  no  doubt  that 
Lord  Blantyre  and  Mr  Buchanan  of  Anchintoitta 
had  very  material  interests,  because  the  rights  of 
fishing,  shooting,  boating,  skating  are  specially 
reserved  to  them  under  the  88d  seotion  of  this 
special  Water  Aot ;  but  this  dearly  was  not  the 
land  of  interest  which  the  oversman  had  in  faia 
mind,  seeing  Oui  a  statotoiy  Misntwimt  did  not 
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Mqnire  to  be  admitted  or  judicially  determined. 
Wliat  other  intereat  had  lie,  then,  in  the  loeh  that 
ooTiUd  be  made  the  sabjeot  of  oompenaatian  7  The 
tntei  had  beui  idi  oonyeyed  away  to  Dunn,  and 
to  the  defondera,  Dnnn's  disponeea,  and  although 
the  «0ium  lemained,  that  was  a  gnbjeot  of  no 
Talne,  which  the  pnnner  oonld  not  get  at,  except 
by  pomping  away  the  water  which  did  not  belong 
to  him.  Therefore  the  lohm  could  not  be  the 
subject  of  compensation. 

"  Then  iriiat  interest  had  he  in  the  born  flow- 
ing from  the  loch  7  In  the  oonyeyanoe  to  Dunn 
of  the  water  in  1854  there  is  a  reserration  of  the 
pnrsaer's  lighta  generally  'and  particularly,  with- 
out prejudice  to  this  general  reserration,  our 
right  to  use  the  water  of  the  said  bum  for  all 
ordinary  donteatio  and  Bgiicaltnral  purposes,  in- 
cluding the  driying  of  agricultural  machinery,  or 
the  supplying  of  steam-engines  to  drire  the  same. ' 
But  then  thia  interest  in  the  bum  is  made  the 
subject  of  compensation  under  the  9th  section  of 
the  Act  of  Parliament,  for  which  compensation 
has  been  made. 

"  Therefore,  taking  the  first  part  of  the  finding 
of  the  orersman,  the  result  is,  that  so  f  ar  as  le- 
sards  the  looh  and  the  bum,  the  pursuer  has  no 
interest  for  which  a  daim  can  be  made. 
'  "  But  assuming  that  he  has  such  an  interest,  in 
respeetofwhatisthe£3000giTen7  It  is  the  right 
or  interest  to  be  aoqnired  from  Lord  Blantyre  in 
the  lodhs  and  bums.  No  right  or  interest  was 
acquired  from  liord  Blantyre  under  the  statute. 
'Sba  right  or  interest  had  been  acquired  and  paid 
for  in  the  year  1864  by  Dunn.  No  embankments 
had  been  acquired  by  the  defenders  from  Lord 
Blantyre.  "Die  embankments  were  necessary  to 
make  the  loch,  and  are  part  and  portion  of  the 
loch.  In  re^urd  to  these  embuikments,  for 
which  £1660  are  allowed  by  the  orersman,  very 
little  information  ia  giren  by  the  parties.  The 
pursuer  ayers  that  he  and  his  predecessors  made 
the  embankment,  but  that  is  met  by  a  denial  on 
the  part  of  the  defenders. — 'Denied  that  the 
pursuers  and  his  predecessors  had  and  maintained 
a  dam  on  Looh  Fyn,  or  an  embankment  on  Loch 
Humphrey.'  It  appears  that  there  was  a  dam  or 
embankment  round  the  lochs ;  but  the  ayerment 
of  the  defenders  is,  that  William  Dunn  'enlarged 
and  improyed  and  repaired  said  dams  and  sluices 
omnected  Uierewith,  and  Lord  Blantyre  had  no 
eomtrol  of  the  said  dams  and  sluices,  nor  did  he 
spend  any  money  upon  them.'  The  conyeyanoe 
to  Alexander  Dunn  contained  a  right  to  form 
embankmenta  or  breastworks.  Now,  if  the  defen- 
ders are  not  bound  to  pay  for  the  water  that  they 
take  from  the  lochs,  they  are  not  bound  to  pay 
for  the  embankments  which  are  necessary  for  the 
existence  of  the  lochs. 

"In  thenext  place,  theoyersman  giyes  the  £8000 
in  respect  of  'the  right  to  intercept  and  to  ap- 
propriate the  said  waters, '  which  is  nothing  dilf  er- 
ent  from  the  right  to  '  the  foresaid  waters,'  with 
irtiieh  the  award  has  already  dealt.  If  the  words 
here  mean  the  interception  of  the  bum  for  the 
defenders'  waterworks,  the  answer  is  that  that 
has  been  already  compensated  for  by  compliance 
with  the  9th  section  of  the  Act  of  Parliament. 

"Then  comes  an  allowance  'for  the  damage  to 
be  sustained  by  him  by  or  in  consequence  of  the 
^sork  of  <h«  said  Dumbarton  Water-Works  Oom- 
missioneis.'  Aa  regards  this  head,  there  is  no 
inf  Ofmation  whatever  on  the  record,  nor  in  the 


claim  by  the  pursuera  submitted  to  the  arbiters, 
and  therefore  it  ia  a  claim  that  cannot  be 
sanctioned. 

"It  is  unfortunate  that  the  oyersman  did  not 
specify  what  sum  he  allotted  for  each  of  the  mat- 
ters that  he  considered  the  subject  of  compensa- 
tion, further  than  that  he  allows  £1660  for  the 
embankments,  leaying  the  balance  of  the  £3000 
to  be  distributed  among  the  other  subjects  re- 
ferred to  by  him.  In  the  yiew  that  the  Lord 
Ordinary  takes  of  the  matter  this  is  of  little  con- 
sequence, because  he  is  of  opinion  that  the  whole 
of  this  award  of  £8000  should  be  disallowed ,  but 
it  may  happen  that  a  different  opinion  may  be 
entertained,  and  that  certain  of  the  items  may  be 
sustained  as  a  ground  of  compensation  while 
othen  are  not ;  and  as  tiiere  are  no  means  of 
ascertaining  how  much  was  allowed  for  one  item, 
and  how  much  for  another,  the  whole  £1860  runs 
great  danger  of  being  disallowed  m  Mo." 

The  pursuer  reclaimed. 

Atadyising — 

LoBD  Gbaiohilii — The  defenders  the  Dumbar- 
ton Water  Oommissioners,  in  pursuance  of  Uie 
pioyisions  of  the  Dumbarton  Waterworks,  Streets, 
and  Buildings  Act  1883,  seryed  a  notice  on  Lord 
Blantyre  intimating  tluit  "a  portion  of  ground 
beloi^ing  to  him,  and  shown  on  a  plan  accom- 
panying said  notice,  was  required  to  be  taken  and 
acquired  absolutely  by  the  defenders,  and  that  in 
regard  to  a  further  portion  of  the  ground,  also 
shown  on  the  said  plan,  the  defenders  required 
to  take  and  acquire  a  right  of  senritude  and  way- 
leave  as  described  in  said  notice."  The  defen- 
ders further  gave  notice  that  they  demanded  from 
the  punuer  particulars  of  his  interest  in  the  said 
land  or  property  so  to  be  taken,  and  of  the  clsims 
made  by  him  in  respect  thereof,  and  that  they 
were  willing  to  treat  for  the  pnrohase  thereof, 
and  as  to  the  compensation  to  be  made  to  all 
parties  for  the  damage  that  might  be  sustained 
by  the  pursuer  by  reason  of  the  works  authorised 
by  the  said  first-mentioned  Act. 

The  pursuer,  in  compliance  with  this  call,  stated 
the  partioulara  of  his  claim.  He  ayerred,  inter 
alia,  that  by  the  acquisition  of  the  lands  and 
way-leaves  the  Water  Oommissioners  would  be  in 
a  position  to  abstract  water  from  Looh  Humphrey 
and  from  the  bum  flowing  therefrom,  with  the 
result  that  his  rights  and  interest  would  be  most 
injuriously  affected  in  respect  of  the  land  taken, 
and  for  the  damage  to  be  sustained  by  him,  or  in 
consequence  of  the  works  of  the  said  Water  Oom- 
missioners, he  claimed  the  sum  of  £7000. 

The  terms  of  the  notice,  as  well  as  of  tiie  claim 
just  recited,  are  quoted  from  the  pursuer's  state- 
ment in  the  seventh  article  of  his  condescendence. 
The  claim  thus  made,  all  iriU  allow,  was  as  vague 
«  claim  as  could  have  been  framed.  The  com- 
pmaation  was  large,  but  the  oonsidentions  for 
whidi  it  should  be  granted  were  so  obscure  that 
the  daim  itself  might  well  be  described  as  little 
else  than  random.  As  was  to  be  expected,  it  was 
refused  by  the  defenders,  and  the  consequence 
was  an  arbitration  under  the  Lands  Clauses  Oon- 
solidation  Act  of  1846. 

The  arUten  named  failed  to  give  an  award 
within  three  months,  and  the  reference  in  conse- 
qaenoe  devolved  on  Mr  Jamee  Arthur  Criohlon, 
the  oveisman,  who  afterwards  issued  a  deoree- 
arbitial  by  which,  in  the  first  place,  he  fixes  a 
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snin  of  £60  as  the  Bmonnt  to  be  paid  by  the  de- 
fenders to  the  pnTBuer  for  or  in  respect  of  the 
land  taken  and  the  way-leave  or  Beiritnde  set 
forth  in  the  notice  before  narrated,  and  for  the 
lights  to  be  obtained  by  them,  and  for  all  other 
damage  to  be  sustained  by  him  by  or  in  oon8&- 
qnenoe  of  the  works  of  the  defenders  under  hia 
said  claim,  other  than  his  claim  for  the  rights 
or  damages  on  the  assumption  after  mentioned, 
and  in  the  event  provided  for  in  the  decree- 
arbitral  the  oversman,  in  the  second  place,  found 
the  sum  of  £3000  to  be  the  amount  to  be  paid  by 
the  defenders  to  the  pursuer  for  the  rights  and 
interests,  if  any,  to  be  acquired  from  the  pursner 
by  the  defenders  which  are  specified  in  the 
award. 

There  was  thus  found  due  to  the  pursuer 
a  sum  of  £60  absolutely,  and  another  sum 
of  £8000  in  the  event  of  its  being  judicially  de- 
termined that  at  the  date  when  the  notice  was 
served  the  pursuer  had  retained  any  right  or 
interest  in  the  waters  of  Loch  Fyn  and  Loch 
Hnmphrey  and  the  streams  called  Iioch  Hum- 
phrey Bum  and  Duntocher  Bum,  or  any  of  them, 
and  that  he  is  now  entitled  to  compensation  in 
respect  of  such  right  or  interest  notwithstanding 
the  provisions  contained  in  sections  9  and  10  of 
the  said  Act  of  1883  or  oither  of  them. 

This  in  substance  was  the  award,  and  the  pre- 
sent action  has  been  raised  to  get  decree  for  the 
two  sums  of  £50  and  £8000 — as  regards  the  for- 
mer absolutely,  and  as  regards  the  latter  condi- 
tionally awarded.  Liability  for  the  £60  ia 
admitted,  and  payment  is  offered  by  the  defen- 
ders. For  the  sum  of  £3000  liability  is  disputed, 
on  the  ground  that  the  pursuer  has  not  established 
any  right  or  interest  acquired  from  him  by  the 
defenders  for  which  he  is  entitled  to  compensa- 
tion. The  point  that  is  raised  is  the  question 
left  over  by  the  oversman  for  the  determination 
of  the  Court.  The  grounds  on  which  in  the  re- 
cord in  this  action  the  pursuer  asks  to  be  found 
entitled  to  the  £3000  contingently  awarded  are  as 
vague,  to  say  the  least,  as  was  the  claim  he  put 
forward  in  the  arbitration.  All  we  have  on  this 
subject  will  be  found  in  article  10  of  the  conde- 
scendence, and  in  the  third  of  the  pleas-in-law  for 
the  pursuer. 

'V^at  is  said  in  article  10  is,  that  the  pursner 
is  entitled  in  virtue  of  the  said  decree-arbitral  to 
receive  payment  of  the  sum  of  £3050  in  respect 
that  at  the  date  of  the  statutory  notice  he  had 
rights  and  interests  in  the  waters  of  the  said  lochs 
and  streams,  or  in  some  one  or  more  of  them. 
The  plea-in-law  is  not  more  oommnnicative,  for 
all  that  we  there  find  is  the  contention  that  the 
defenders  having,  in  virtue  of  their  Act,  inter- 
fered with  the  pursuer's  water  rights,  reserved  to 
him  nnder  the  agreement  and  fen-disposition  set 
forth  on  the  record,  and  his  right  to  claim  com- 
pensation in  respect  of  the  said  interference  being 
expressly  reserved  to  him  by  the  said  Act,  he  is 
entitled  to  payment  of  the  sums  asked — that  is  to 
say,  the  £50  and  £3000,  being  the  amount  of 
said  compensation  as  now  assessed  by  the  overs- 
man. 

In  this  plea  there  is  reference  to  water  rights 
reserved  to  the  pursuer  under  the  agreement 
and  fen- disposition  set  forth  on  the  record. 
To  know  what  these  ere  we  must  refer  to  the 
second  article  of  the  condescendence,  in  which 
it  is  set  forth  that  in  the  agreement  concluded 


with  Alexander  Dunn  in  1849  he  reserrea  to 
himself  and  his  successors  all  his  rights  in  the 
aforesaid  lochs  and  bums,  except  his  right 
therein  oonnected  with  his  said  nulls,  and  with 
pieces  of  ground  conveyed  to  Mr  Dunn  as  afore- 
said, and  other  rights  hereby  agreed  to  be  con- 
veyed to  Mr  Dunn. 

This  reservation  is  in  reality  no  reaervatioii 
at  all,  for  when  there  is  exoeptod  from  it  the 
rights  agreed  to  be  conveyed  to  Mr  Donn  there 
remains  in  reality  nothing  which  is  the  subject 
of  reservation,  for  so  far  as  water  was  con- 
cerned all  had  already  been  conveyed  in  the 
preceding  portion  of  the  agreement. 

But  there  is  more  in  article  10  of  the  conde- 
scendence than  has  yet  been  quoted.  For  in 
that  article  the  pursner  goes  on  to  say  that 
without  prejudice  to  this  general  reservation  he 
"  reserves  his  right  to  use  the  water  of  the  said 
bum  for  all  the  ordinary  domestio  and  agrionl- 
tnral  purposes,  as  well  as  for  the  driving  of 
agricultural  machinery."  The  right  to  the  nse 
of  the  water  in  the  bum  thus  reserved  has,  the 
pursuer  says,  been  prejudiced,  because  the  quan- 
tity sent  down  the  bum  has  been  diminished 
in  consequence  of  the  deviation  effected  by  the 
defenders  in  the  execution  of  their  works.  This 
deviation,  however,  was  done  under  stetntoiy 
authority,  and  the  rights  of  all  affected  by  the 
operation  are  settled  by  section  9  of  the  Act  of 
1883,  which  provides  for  a  oompensatoiy  sup- 
ply of  820,000  gallons  of  water  in  every  day 
(Sundays  excepted)  of  twenty-fonr  hours.  This 
qtumtiiy  has  regularly  been  discharged  from  the 
defenders'  reservoir  into  the  Looh  Humphrey 
9am,  and  using  the  words  of  the  Act,  it  must 
be  deemed  to  be  compensation  to  the  pursner 
as  it  is  to  all  millowners  and  other  persons  in- 
terested in  the  waters  flowing  down  the  said 
stream  called  Loch  Hnmphrey,  and  the  stream 
called  Duntocher  Bum,  for  the  water  intercepted 
and  appropriated  for  the  pnrposes  of  this  Aot. 
The  pursuer,  however,  says  that  he  is  not  a 
person  touched  by  this  provision,  but  he  must 
be  if  he  is  a  person  interested  in  the  waters 
referred  to.  There  is  nothing  in  the  words  of 
the  Aot  by  which  this  cUuse  is  limited.  Either 
the  pursuer  is  a  person  who  is  interested  or  he 
is  not. 

If  the  former  he  is  compensated  by  the  com- 
pensation supply.  If  the  latter  he  is  not  en- 
titled to  any  compensation,  because  he  has  not 
been  prejudicially  affected  by  the  operations  of 
the  defenders.  The  pursuer  refers  on  this  part 
of  the  case  to  section  10  of  the  Act  for  the 
purpose  of  showing  that  he  is  protected  from 
the  operation  of  the  immediately  preceding  sec- 
tion. But  the  former  affeote  only  the  rights, 
if  any,  of  the  pursuer  in  Loch  Humphrey,  and 
is  in  no  way  connected  with  any  rights  which 
the  pursuer  had  or  has  in  the  water  of  the 
Hnmphrey  and  Duntocher  bums.  This,  at  least, 
is  my  reading  of  these  two  clauses,  which  seem 
to  me  to  touch  separate  righte  and  separate 
subjects. 

Though  there  is  no  notice  of  them  in  his 
claim  in  the  arbitration  or  on  the  record  in  this 
action,  other  claims  were  bronght  before  the 
oversman,  and  are  insisted  on  in  this  process, 
-and  one  of  them  at  any  rate — that  for  the  value 
of  the  embankments — was  in  the  view  of  the 
ovenman    when   he    prononnced    his    award. 
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Thece  olaiina  are  (first)  ownpensatioii  for  the 
water  taken  from  Looh  Fyn  and  Looh  Humph- 
rey ;  (seoond)  oompenaation  for  the  embmk- 
ments  oonstmoted  to  store  the  water  in  these 
loohs ;  and  (third)  oompensation  for  the  *dt/um  of 
these  loohs  so  far  as  that  is  the  property  of  the 
pnrsner. 

These  claims,  it  will  be  observed,  are  not  for 
consequential  injury,  but  for  something  assumed 
to  have  been  acquired  from  the  pursuer  by  the 
defenders,  and  unless  upon  this  assumption,  the 
case  of  the  pursuer,  so  far  as  these  items  are 
oonoemed,  is  not  covered  by  the  contingent 
determination  on  this  part  of  the  case,  whidi  is 
the  ground  of  action.  What  was  oonditlonaUy 
determined  was  that  the  sum  of  £8000  should  be 
the  amount  to  be  paid  by  the  defender  to  the 
poisaer  for  or  in  respect  of  the  right  or  interest 
to  be  acquired  from  the  pursuer  by  the  de- 
fenden  in  the  foresaid  waters  and  the  embank- 
ments of  the  said  Loch  Humphrey  and  Loch 
Fyn,  and  the  right  to  intercept  and  appropriate 
the  said  water,  and  for  the  damage  to  be  sus- 
tained by  him  by  or  in  consequence  of  the  said 
Dumbarton  Water-Works  Commissioners,  and 
that  over  and  above  the  said  sum  of  £50. 

Let  the  three  items  already  specified  be  tried 
by  this  test — (1)  Has  there  been  acquired  by  the 
defenders  from  the  pursuer  a  right  or  interest 
in  the  foresaid  waters  enabling  them  to  intercept 
and  appropriate  the  said  waters  ? 

There  has  been  none.  The  pursuer  having  con- 
veyed to  Dunn,  had  none  to  give.  All  he  ever 
had  had  been  conveyed  to  the  Dunns,  and  what 
the  Dunns  had  has  been  conveyed  to  the 
defenders.  They  intercept  and  take  the  waters 
upon  this  title.  The  pursuer  for  anything 
done  in  the  way  of  aoqnisition  by  the  defenders 
is  just  as  he  would  have  been  had  the  Water 
Act  of  1883  never  been  passed.  For  proof 
of  this,  the  pursuer's  own  account  of  the 
transaction  with  Alexander  Dunn  in  1849  is 
euongh.  What  was  then  conveyed  to  Donn 
is  thus  described  in  article  2  of  the  oon- 
desoendence.  By  said  agreements,  says  the 
pursuer,  "he  agreed  to  grant  an  absolute 
disposition  conveying  to  Dunn,  his  heirs  and  his 
assignees,  the  pursuer's  mills  on  Duntooher  Bum, 
and  also  the  pieces  of  ground  particularly  therein 
described,  with  his  whole  rights  of  water  and 
water  power,  and  other  rights  connected  with 
said  lands  and  mills,  including  all  right  he  had  to 
dam  up  and  draw,  water  from  Loch  Humphrey  and 
Loch  Fyn,  or  to  form,  embankments  or  breast- 
works at  said  loohs,  and  also  including  the  right 
to  take  materials  in  manner  thereinafter  men- 
tioned for  the  formation  and  maintenance  there- 
of." 

The  right  thus  given  was  the  full  title  for  every 
water  privilege  which  the  defenders  now  possess. 
They  asked  and  got  nothing  from  the  pursuer  to 
extend  or  confirm  it,  and  having  acquired  nothing, 
they  by  the  terms  of  the  oversman's  determina- 
tion are  not  liable  on  this  head  to  pay  any  part  of 
the  £3000  contingently  awarded. 

The  seoond  ground  for  which  £3000  is  asked  is 
the  alleged  acquisition  of  right  or  interest  in  the 
embankments  of  the  loch,  for  which  the  oversman 
has  contingenUy  allowed  £1650  "as  the  estimated 
price  or  v^e  of  the  embankments  made  at  Loch 
Humphrey  and  Looh  Fyn. "  That  is  a  sale  value, 
fant  ihe  pnrsner  has  not  sold,  and  defenders  have 


neither  bought  nor  taken  the  embankments  from 
the  pursuer.  These  remain  the  property  of  the 
pursuer,  subject  of  course  to  the  burden  or  servi- 
tude of  water  in  the  lochs.  For  that  water  of 
course  he  received  a  full  price,  in  which  of  course 
was  included  whatever  was  the  estimated  con- 
sideration for  the  use  of  the  embankments. 
Take  away  these,  and  yon  take  away  the  water. 
The  pursuer  cannot  do  the  former,  and  as  a  con- 
sequence the  use  of  the  embankments  has  also  to 
be  left  with  the  defenders,  otherwise  what  they 
acquired  by  their  titie  from  Dunn  would  be  taken 
away. 

Tbii  next  item  of  the  claim  is  the  value  of  the 
solum  of  the  looh.  But  the  lolum  has  not  been 
acquired  by  the  defenders.  They  do  not  want 
this  property.  They  have  no  need  of  it.  It 
would  be  a  superfluity. 

They  have  neither  asked  nor  got  it  from  the 
pnrsner.  The  property  of  the  »aium  remains  his, 
and  will  do  so  until  he  sells  it  to  another. 

The  burden  of  the  water  in  the  loohs  will,  of 
course,  always  remain,  and  their  right  to  the  water 
intercepted  and  gathered  in  the  lochs  is  the  only 
thing  so  far  as  the  lochs  are  concerned  in  which 
the  defenders  are  interested. 

Were  the  pursuer  to  receive  a  price  for  the 
tolum,  there  would  be  virtually  the  payment  of  a 
second  prioe  for  the  water.  Full  value  was  given 
by  Dunn  in  1854  for  the  water  in  the  lochs,  and 
were  a  prioe  now  to  be  recovered  from  the  de- 
fenders, that  would  be  neither  more  nor  less  than 
the  payment  of  a  seoond  price  for  the  water 
itself. 

No  amount  of  ingenuity  could  render  such  a 
claim  even  plausible,  and  obviously  it  is  not  one 
which  can  be  sustained  by  the  Court. 

On  the  whole  matter  I  come  to  the  same  conclu- 
sion as  the  Lord  Ordinary.  On  no  point  has  the 
case  of  the  punruer  been  established,  and  conse- 
quently we,  as  I  think,  must  adhere  to  his  Judg- 
ment. 

LoBD  BuTEXBrusD  Clabk— I  also  agree  that 
the  interlocutor  of  the  Lord  Ordinary  should  be 
afltrmed,  and  that  upon  very  simple  grounds. 
The  Act  of  Parliament  which  we  have  here  to 
consider  authorised  the  Dumbarton  Water  Com- 
missioners to  divert  the  water  of  Looh  Humphrey 
and  the  streams  issuing  from  that  looh,  to  Dum- 
barton for  the  use  of  the  inhabitants  of  that 
town.  That  has  now  been  done  by  the  Commis- 
sioners under  the  statutory  powers.  The  altera- 
tion that  has  been  effected  upon  the  loch  and 
stream  is  simply  this,  that  instead  of  the  natural 
supply  continuing  to  flow  down  the  Humphrey 
Bum  and  Dnntocher  Bum,  a  regular  supply  of 
820,000  gaUons  per  day  is  sent  down;  and 
the  surplus  water  is  diverted  for  the  use  of  the 
town  of  Dumbarton.  In  executing  the  necessary 
work  a  part  of  the  pursuer's  lands  was  taken,  and 
there  was  also  acquired  a  way-leave  through 
another  portion  of  his  lands.  For  the  lands  bo 
taken,  and  the  servitude  rights  so  acquired  by  the 
defenders  to  enable  them  to  construct  their  works 
the  pursuer  has  reoeived  compensation,  and  that 
is  no  longer  in  the  case.  The  question  that  re- 
mains is,  whether  the  pursuer  is  to  receive  com- 
pensation for  injury  to  certain  other  rights  which 
he  says  have  been  injured  by  the  operations  of 
the  defenders?  Now,  I  do  not  agree  with  the 
Lord  Ordinary  that  the  whole  of  the  defenders'' 
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righto  in  this  water  were  aoqnired  under  arrange- 
ment with  the  town.  I  thiiJc  it  is  pretty  appar- 
ent that  he  had  important  rights  in  the  water  of 
the  Hnmphrey  Bom  and  Dnntooher  Bum  both 
for  what  may  be  called  their  primary  and  seoond- 
ary  pnrpoaes,  and  also,  it  might;  be,  for  the  nae 
of  the  water  as  a  water  power.  That  he  had  so 
far  parted  with  his  rights  in  the  bnm  that  he 
oonld  not  alter  the  condition  of  Loch  Humphrey, 
and  that  he  was  bound  to  submit  to  the  embank- 
mente  of  the  looh  being  maintained,  is  certain ; 
bat  as  tax  as  the  water  in  Looh  Humphrey  Bnm 
and  Dnntooher  Bom  was  concerned  it  may  be 
taken  that  he  reserved  certain  important  rights. 

The  first  question  is,  whether  the  pursuer  is 
to  be  compensated  because  these  rights  are  in- 
jured ?  Now,  aocording  to  the  pmsnar's  allega- 
gation,  these  righto  have  been  injured  in  this  way. 
Instead  of  having  the  natural  supply  of  the  bum 
he  is  to  receive  only  the  quantity  of  water  which 
under  the  9th  section  of  the  statute  the  defenders 
are  bound  to  send  down  the  bum  per  day. 
Therefore  he  says  he  is  receiving  a  much  smaller 
supply  of  water  than  he  would  receive  but  for 
the  operations  of  the  defenders.  I  think  there 
might  have  been  a  ground  for  compensation  if 
the  case  had  remained  in  that  position.  But  then 
the  statute  has  declared  that  with  respect  to  this 
bum  the  artificial  supply,  if  I  may  so  call  it,  or 
the  statutory  supply,  is  to  be  sufficient  compen- 
sation to  mill-owners  and  all  other  persons 
interested  in  the  waters  flowing  down  the  stream 
oalled  Looh  Humphrey  Bam  and  the  stream 
called  Duntocher  Bum  for  the  waters  appropri- 
ated for  the  purposes  of  this  Act  In  short,  the 
statute  has  defined  that  the  supply  of  880,000 
gallons  per  day  is  to  be  taken  as  the  equivalent 
of  the  natural  supply.  The  artificial  supply 
being  regular  and  constant  has  been  thought  by 
Parliament  to  be  as  good  for  the  riparian  pro- 
prietors on  the  bum  as  the  natural  supply,  which 
was  less  constant  although  greater  in  volume, 
and  if  this  section  of  the  statute  is  applied  to 
Lord  Blantyre  it  is  quite  plain  that  any  claim  for 
injury  to  his  water  righto  is  necessarily  excluded, 
and  I  cannot  see  why  that  section  does  not  apply 
to  Lord  Blantyre  on  the  assumption  I  have  made 
in  respect  of  his  righto  in  the  Humphrey  Bum 
and  Duntocher  Bum.  It  applies  to  mill-owners 
and  all  other  i>ersons  interested  in  the  waters  of 
these  bums.  The  pursuer  is  necessarily  inolnded 
in  these  general  words.  OonsequenUy  I  hold  his 
claim  for  compensation  on  this  ground  entirely 
excluded  unless  he  can  be  shown  not  to  be  with- 
in the  operation  of  that  section. 

But  it  is  said  he  is  not  within  the  operation  of 
the  section  in  consequence  of  the  qnidlfloation 
contained  in  the  10th  section,  which  is  in  these 
words — "Nothing  in  this  Act  contained  shidl  be 
held  to  prejudice  or  affect  the  rights,  if  any,  of 
the  Bight  Honourable  Charles  Stuart,  Lord 
Blantyre,  in  the  looh  known  as  Loch  Humphrey, 
or  prevent  him  bom  claiming  bom  the  Water 
Oommissioneni  compensation  for  any  such  rights 
as  shall  be  injuriously  affected  under  or  for  the 
purpose  of  this  Act."  Now,  I  oannot  read  this 
section  as  declaring  that  Lord  Blantyre  is  to  be 
excepted  from  the  operation  of  the  previous  sec- 
tion. If  that  had  been  the  intention  of  Parlia- 
ment I  think  they  would  have  signified  their 
intention  in  so  many  words.  On  Uie  contrary, 
they  only  declare  that  his  righto  in  the  loch 


called  Looh  Humphrey  as  distinguished  from  his 
righto  as  riparian  proprietor  on  tiie  bums  are  not 
to  be  affected,  and  he  shall  be  entitled  to  com- 
pensation if  his  righto  in  the  loch  are  injured, 
but  he  shall  be  under  the  same  rule  as  other 
persons  are  with  regard  to  such  righto  as  he  may 
possess  as  a  riparian  proprietor  on  the  bums 
called  the  Humphrey  Bnm  and  Dnntooher  Bnm. 
Therefore  I  am  of  opinion  that  so  far  as  regards 
these  waters  compensation  has  bean  made  to  the 
pursuer  by  the  discharge  of  820,000  gallons  per 
day  provided  by  the  9th  seetien  of  the  Act,  and 
that  he  like  all  other  persons  interested  in  the 
stream  must  accept  that  as  equivalent  for  the 
natural  flow. 

Well,  then,  the  question  remains,  has  he  been 
injured  in  any  other  way  7  and  I  confess  I  have 
not  heard  or  seen  any  other  relevant  statement 
of  alleged  injury.  I  have  said  that  he  has 
received  compensation  for  the  land  acquired  from 
him  and  the  servitude  right  acquired  from  him. 
Everything  except  the  difference  of  flow  of  wat«r 
down  the  bums  remains  exactly  as  it  was  before. 
I  believe  the  commiasionerB  have  power  to  in- 
crease the  height  of  the  embankment,  and  so  to 
make  the  waten  of  Looh  Humphrey  cover  more 
ground  than  they  do  at  present.  But  that  right 
lias  not  been  exercised  by  them,  and  no  claim  is 
made  in  respect  of  the  exeroise  of  such  a  right, 
or  the  possible  exeroise  of  such  a  right,  in  this 
case.  We  need  not  therefore  oonsidar  that.  Bnt 
apart  from  that,  Looh  Humphrey,  so  far  as  the 
pursuer  is  concerned,  is  exactly  as  it  was  before. 
Therefore  I  do  not  see  that  any  right  whatever 
of  the  pursuer  in  Looh  Humphrey  has  been 
prejudiced  by  anything  the  defenders  have  done, 
and  it  follows  in  my  mind — and  I  think  I  may 
say  it  follows  very  dearly — that  no  daim  for 
compensation  on  the  part  of  the  pursuer  against 
the  defender  beyond  that  which  has  been 
allowed  is  good. 

With  these  observations  and  qualiikiationa  I 
agree  with  the  Lord  Ordinary  and  think  his 
judgment  should  be  affirmed. 

LoBD  JusnaB-Ciasx — I  have  had  great  diffienlty 
in  this  case,  although  I  do  not  see  reason  to  differ 
from  the  conclusion  at  vhidi  your  Lordships  hava 
arrived. 

The  case  in  my  mind  stands  in  a  very  unsatis- 
factory position  In  the  first  place,  I  am  of  opi- 
nion that  the  righto  which  were  conveyed  to  the 
parties  were  not  territorial  righto  at  all.  They 
were  righto  to  the  use  of  the  water  of  Loch 
Humphrey,  and  that  neoeesarUy,  from  the  snb- 
jeetof  it,  is  a  right  of  use  and  nothing  ebe.  Lord 
Bhmtyre  says--«nd  I  ttiink  he  says  truly — that 
Loch  Humphrey  itself  belongs  to  him,  and  that 
the  embankmento  belong  to  him,  and  that 
although  the  right  of  use  might  have  been 
transferred  to  the  town  and  aoquiied  by 
ito  Water  Commissioneis,  yet  the  ri^it  of 
property  still  remains  with  him.  wall,  I 
should  have  thought  that  a  stn»g  propoaitka 
in  Y^  favour  if  I  oonld  have  seen  that  it  led 
to  any  tangible  result.  Unfortanately  we 
have  no  specification  of  what  these  righto 
of  property  are,  and  still  lees  hava  wa  any 
description  of  the  way  in  irtiioh  Vbnf  an  inter- 
fered with.  The  teium  of  the  looh  naj  not  be  a 
marketableconuBodity  at  thiamnmemt  irrespecttva 
of  the  water,  but  the  lolum  of  the  looh  may  ia 


Digitized  by 


Google 


"~'*1i°iSTifflr''**]    ^^^  Scottiah  Law  Beporttr.^ Fol.  XXllL 


447 


the  end  tnrn  oat  to  be  a  yalnsble  poasesaon. 
The  embaiiknient  belonged  also  to  the  pnrsaer, 
although  the  Dnmbarton  Water  Oommissioners 
aoqmrod  the  rights  which  were  transferred  to 
them  to  use  the  embanknaents  and  enjoy  the  bene- 
fit their  nse  confers.  Bnt  then,  although  that  ia 
so,  I  can  find  no  statement  that  the  Dnmbarton 
Water  Oommissioners  are  going  to  take  the  pro- 

rrty  either  of  the  solum  or  of  the  embankment, 
do  not  think  they  have  proposed  to  do  that. 
There  ia  nothing  speoifio  or  satisfactory  on  that 
subject.  Then  again,  in  regard  to  the  9th  section 
of  the  statnte,  the  ambiguity  left  is  certainly  rery 
anfortnnate.  It  would  have  been  the  easiest 
thing  in  the  world,  and  quite  a  natural  thing,  to 
have  pat  liord  Blantyre's  name  in  that  olanse  as 
it  was  put  in  the  clause  reserving  his  rights  in 
Loch  Humphrey,  He  was  a  principal  proprietor 
in  these  parts,  and  had  a  most  material  interest 
in  the  loch,  and  in  the  boms.  It  is  not  likely 
that  he  would  have  been  classed  under  "milJ- 
owners  and  others,"  especially  when  in  the  next 
clause  there  was  a  specific  reservation  of  hiii 
rights.  I  should  have  had  doubts  in  regard  to 
tlmt.  But  I  am  not  sure  that,  even  if  the  doabt 
were  given  effect  to,  it  would  have  come  to  any- 
thing different,  because  if  the  artificial  snpply  was 
safflcient  for  the  mill-owners,  I  think  it  could 
probably  be  fonnd  sufficient  for  Lord  Blantyre 
also.  At  all  events,  it  raised  a  very  strong  pre- 
sumption that  no  farther  compensation  was  re- 
quired to  make  up  for  any  injury  be  snffered  by 
the  abstraction  of  water.  I  do  not  think  it 
material,  however,  to  solve  that  matter,  beoause  I 
can  And  no  proof  whatever  of  a  claim  on  the  part 
of  the  Dnmbarton  Water  Oommissioners  for  any- 
thing not  already  acquired  in  their  arrangment 
with  Lord  Blantyre.  The  commissionerB  have 
not  obtained  anything  else;  that  is  the  position- 
in  which  the  case  stands.  Another  matter  is  this. 
Even  the  arbiter  when  he  gave  £3000  for  possible 
rights  in  the  waters  of  Loch  Humphrey  does  not 
specify  what  the  details  of  bis  valuation  are.  If 
he  had,  it  would  have  saved  some  of  the  intense 
darkness  and  confusion  that  hangs  over  the  whole 
matter. 

On  the  whole  matter,  I  am  nnable  to  come  to 
any  other  conclusion  than  that  at  which  your 
Lordships  have  arrived — that  Lord  Blantyre  has 
not  shown  that  he  has  any  farther  claim  for  oom- 
pensation. 

LoBD  Touna  was  absent  from  the  debate,  and 
therefore  gave  no  opinion. 

The  Court  adhered. 

Counsel  for  Pursuer— Party— Dnndas.  Agents 
— Dundas  A  Wilson,  C.S. 

Counsel  for  Beepondents — J.  P.  B.  Bobertson 
—  W.  0.  Smith.  Agents  —  Murray,  Beitb,  & 
Murray,  W.8. 


Wednesday,  March  3. 

SECONEi    DIVISION. 

[Lord  Einnear,  Ordinary. 
BALLANTYKB  AND  ANOTHER  V.  EVANS. 

Stteeeuion —  Witt — iWw  of  TetUng — Intanity — 
Partial  Ivumitg. 

A  person  committed  suicide  while  of  un- 
sound mind  and  under  the  influence  of  the 
delusion  that  he  was  believed  to  be  guilty 
of  a  crime.     In  his  pocket  was  found  a  will, 
written  on  the  day  of  the  suicide,  but  itself 
rational,  and  apparently onoonneoted  with  the 
subject  of  his  delusion.     He  had  always  be- 
haved rationally  and  been  accounted  sane. 
Held,  in  a  challenge  by  the  heir-at-law,  that 
the  will  ought  to  be  supported  and  to  re- 
ceive effect. 
This  was  an  action  of  reduction  of  the  will  of 
the  late  Major  James  Qeorge  Ballantyne,  of  the 
11th  Devonshire  Begimen^  proprietor  of  the 
estates  of  Holylee  and  Nether  Horsbuigh,  in 
the  county  of    Selkirk    who    died    unmarried 
on    23d  December    1884,     The   ground  of  re- 
duction was  that  the  will  "  was  not  the  deed  of 
Major  Ballautyne,  in  respect  that  when  he  made 
and  executed  the  same  he  was  insane,  and  not 
of  sound  disposing  mind,  and  was  therefore  in- 
capacitated from  disposing  of    his  estate    and 
effects."     His    sole  surviving  sister,  Elizabeth 
Burnet  Ballantyne,  was  his  hMr-at-law  and  next- 
of-kin.      She  had  been  imbecile  from  her  child- 
hood,  and    her   curator   bonis   was    Frederick 
Pitman,  W.S. 

In  November  and  Deoember  1884  Major  Ballan- 
tyne was  travelling  on  the  Continent,  and  returned 
to  England  on  2lBt  December,  when  he  took  up  his 
residence  at  the  Oharing  Cross  Hotel,  London. 
On  the  evening  of  the  23d  he  prepared  to  start  to 
return  to  Dublin,  where  his  regiment  was  then 
stationed,  bnt  that  same  evening  he  committed 
suicide  in  his  bedroom  in  the  hotel  under  circum- 
stances detailed  below.  In  his  pocket  was  found 
this  letter  to  his  brother-in-law.  Major  Evans, 
husband  of  his  deceased  sister —  "  28  Dec  1884. 

"  Mx  DEAB  Jambs, — I  have  in  a  rough  way  left 
all  I  have  to  you  for  your  life. 

"Please  tuce  good  eare  of  Bess,  poor  thing. 
"Look  after  O.  Murray,  the  Montgomeries, 
and  my  old  horse  at  Newry. 

**  I  should  like  you  to  select  someone  bearing 
the  name  of  Ballantyne  to  snooeed  yon.  If  you 
cannot  do  that,  some  one  of  my  father's  family 
at  any  rate, 

"As  these  are  the  last  words  I  shall  write,  the 
horrible  aoonsation  made  against  me  has  no 
foundation.  There  is  not  even  a  shade  of  troth 
in  it ;  bnt  I  can  bear  the  thing  no  longer. 

"With  kindest  love  to  yon  and  yours. — Tours 
affedy.,  "J.  Ot.  Baixantxnx." 

The  letter  was  enclosed  in  an  envelope  ad- 
dressed by  Major  Ballantyne  to  Major  J. 
Llewellwyn  Evans,  Beaufort  House,  Bath. 
There  was  also  found  in  his  pocket  the  following 
paper  (being  the  will  under  reduction),  undated, 
but  assumed  by  both  parties  to  this  action 
to  have  been  written  on  the  same  day  aa 
the  letter  of  23d  Deo.  1884,  aa  a  settlement  of 
his  affairs— "I,  James  Oeorge  Ballantyne,  will 
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and  bequeath  all  my  real  and  personal  estate  to 
my  broUier-in-law  Major  James  Llewellyn  Evans, 
residing  at  Beaufort  House,  Bath,  to  be  used  by 
him  for  the  term  of  his  natural  life,  the  estates 
of  Holylee  and  Nether  Horsbnrgh  to  be  be- 
qneathed  by  him  to  a  male  representative  of  the 
family  of  Ballantyne.     (Signed)    J.  Or.  Baij.a»- 

TXMB." 

It  afterwards  appeared  that  he  had  also  written 
the  following  letter  to  his  brother-in-law  Major 
Evans : —         <•  Oharino  Or<n»  H«(ei,  London, 
2SdDte.  1884. 

"Mt  nxAit  Jamss, — I  have  been  a  very  bad 
oorrespondent  lately,  having  had  along  wander — 
Milan,  Bologna,  Florence,  Borne,  Fisa,  Oenoa, 
and  Turin.  I  enjoyed  Florence  and  Home,  more 
especially  the  latter.  What  a  people  to  leave  such 
rains  behind !  The  Colossenm  is  more  like  some 
great  mountain  in  its  effect  on  you  than  a  build- 
ing. 

"  I  came  back  two  days  ago,  and  have  been  very 
busy  about  a  matter  which  haa  given  me  a  good 
deal  of  annoyance  for  some  time. 

"  I  will  write  you  a  long  letter  after  Xmas,  and 
hope  to  lend  some  New-Tear  gifts  for  the  chil- 
dren. 

"  I  cross  to  Dublin  to-night. 

"Ezoose  haste,  and  accept  best  Xmas  wishes. 
— Tours  affeotly.,  "J.  O.  BAUiAsmn." 

This  letter  waji  enclosed  in  an  envelope  addressed 
to  Major  Evans  in  Major  Ballantyne's  handwrit- 
ing. It  was  posted  on  the  23d,  was  reoeived  by 
Major  Evans  on  the  24th,  the  day  after  Major 
BaUantyne's  death. 

This  action  of  redaction  of  the  will  above 
quoted  was  brought  in  April  1886  by  Misa 
Ballantyne  as  heir-at-law  and  next-of-kin  of 
Major  Ballantyne,  and  Mr  Pitman  as  ber  curator 
bonis,  against  Major  Evans  as  the  disponee  and 
universal  legatory  thereunder.  The  ground  of 
reduction,  as  above  stated,  was  that  Major  Ballan- 
tyne was  not  when  he  executed  the  wiU  of  sound 
disposing  mind. 

The  defender  denied  the  alleged  incapacity. 
He  pleaded— "(3)  The  sud  Major  Ballantyne 
not  having  been  in  any  way  incapacitated  from 
mining  the  will  in  question,  the  defender  should 
be  assoilzied. " 

A  proof  was  taken.  The  following  was  the  re- 
sult of  the  proof.  Major  Ballantyne,  who  was 
bom  in  1837,  joined  the  army  in  1869,  and  in  the 
course  of  his  service  had  been  several  times 
quartered  in  foreign  stations.  All  M«jor  Ballan- 
tyne's friends  and  brother-officers  in  the  Devon- 
diire  Regiment  (which  he  joined  from  the  98th 
Foot  in  the  end  of  1872  or  beginning  of  1873) 
gave  but  one  character  of  him,  and  that  was  that 
he  was  a  man  of  considerable  intelligence,  of 
good  judgment,  and  of  scrupulous  honour,  though 
of  silent  temperament,  and  rather  easily  depressed 
in  spirits.  He  was  however  highly  respected  by  his 
friends,  and  his  sanity  was  never  questioned  by 
them.  He  attended  personally  and  in  every 
detail  to  the  management  of  his  property.  He 
was  a  keen  sportsman. 

In  July  1883  he  became  impressed  with  the 
idea  that  rumours  prejudicial  to  his  character 
were  circulated  against  him  in  the  Junior  United 
Service  Club,  of  which  he  was  a  member,  and 
that  the  Committee  were  inquiring  into  them,  and 
a  witness,  who  was  a  member  of  that  club,  de- 


poned that  he  had  been  able  to  satisfy  Major 
Ballantyne  on  this  point  by  inquiring,  with  his 
consent,  as  to  it  of  the  Vice-Qhaiiman  of  the 
Committee  of  the  Club,  and  by  then  informiog 
Major  Ballantyne,  on  his  authority,  that  there 
was  no  truth  whatever  in  the  idea  that  the  Com- 
mittee were  considering  any  charges  against  him. 
This  witness  further  deponed  that  on  bis  inform- 
ing Major  Ballantyne  of  this  he  laughed  and  said 
it  was  probably  all  fancy.  It  also  appeared  that 
in  1883  and  the  early  part  of  1884  he  had 
complained  about  his  broUier  officers  being  cold 
to  him ;  this  idea  had  Ukewise,  according  to  his 
brother  officers,  no  foundation. 

In  the  autumn  of  1883  he  took  the  advice  of 
Professor  Ferrier,  a  specialist  on  nervous  diswamw. 
He  then  complained  of  depression  of  spirits, 
languor,  inability  to  fix  his  attention  on  sub- 
jects or  to  interest  himself  in  his  surround- 
ings, want  of  sleep,  and  general  dyspeptic 
symptoms.  He  then  attributed  his  state  to 
living  in  a  relaxing  climate  at  Exeter  on  Us 
military  duty.  Professor  Ferrier  looked  upon 
the  case  as  an  ordinary  case  of  depression  associ- 
ated with  dyspepsia,  worry,  and  overwork,  and 
ordered  him  to  travel  in  Switzerland,  which  he 
did  for  some  time,  and  after  which  he  called  again 
on  Professor  Ferrier  and  declared  himself  well 
His  conversation  on  these  visits  was  rational  and 
that  of  a  cultivated  gentleman. 

In  the  latter  part  of  1884  Major  Ballantyne 
made  a  complaint  to  one  of  the  officers  of  his 
regiment  that  he  was  being  accused  of  certain 
immorality,  then  the  subject  of  much  excitement, 
and  known  as  the  Dublin  Scandals.  The  only 
foundation  for  that  idea  seems  to  have  been,  as 
deponed  to  by  the  witness,  that  Major  Ballantyne 
thought  he  had  overheard  some  people  talking 
about  the  Dublin  trials,  and  one  of  them  had  said, 
"  How  about  this  Major  Ballantyne."  He  also 
said  that  in  Dublin  he  had  heard  people  of  bad 
character  speaking  about  this  in  the  streets  and 
saying  he  was  one  of  them.  His  friends  reasoned 
with  him  and  pointed  out  that  any  well-dressed 
man  might  have  had  the  same  thing  said  to  him 
outside  tbe  barracks.  He  was  also  under  the  im- 
pression that  he  was  followed  about  after  he  had 
left  Ireland  in  connection  with  this  matter. 

In  November  and  December  1884  he  again 
travelled  on  the  Continent  In  December 
1884  he  returned  from  this  tour,  and  on 
22d  December  called  for  advice  upon  a  lawyer 
in  London,  Mr  Brown,  who  was  personally  a 
stronger  to  him,  but  who  had  been  recommended 
by  a  relative.  Major  Ballantyne  then  complained 
of  his  having  been  followed  about  by  people  who 
spread  a  rumour  that  he  was  connected  with  the 
Dublin  Scandals,  and  stated  that  in  consequence 
of  hearing  porters  at  7'urin  Railway  Station 
speaking  about  this  matter  be  had  consulted 
the  British  Consul  at  Turin,  who  had  treated  the 
matter  lightly.  Mr  Brown,  although  believing 
that  the  whole  affair  was  a  fancy,  advised  him  to 
return  to  Dublin  and  consult  the  Colonel  of  his 
regiment,  as  being  the  best  person  for  him  to 
talk  to  about  the  matter.  He  talked  perfectly 
rationally  about  every  other  subject. 

Major  Ballantyne  was  at  this  time  staying  in 
the  Charing  Cross  Hotel.  On  the  next  day  (23d) 
be  gave  directions  to  have  his  baggage  ready  for 
the  Irish  Mail,  which  left  Easton  at  8*26  p.m.  He 
stood  in  the  ball  of  the  hotel  while  his  luggage 
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wu  being  pnt  on  a  oab,  bat  then  anddenly  tamed 
•nd  ntn  apstain  to  hU  room.  Aftet  an  internal 
of  aboat  ten  minntes  the  porter  vent  npstaira 
and  fonnd  him  lying  with  his  throat  cut  on  the 
floor  of  hia  room.  The  raior  with  whioh  he  bad 
oommitted  the  deed  was  belieyed  to  be  his  own, 
and  not  to  haTe  been  packed  up  with  his  lug- 
gage. He  was  remored  to  Ohaiing  Cross  Ho»- 
pitel,  bnt  died  on  the  way  there. 

It  was  proved  that  Miss  Ballantyne,  the  pnr- 
Buer,  was  in  as  good  oironmstanoes  as  oonld  be 
enjoyed  by  one  in  her  sitnation,  and  that  Major 
B^lantyne  had  pre-vionsly  made  a  will  in  favour 
of  his  deceased  sister  Mrs  Evans,  the  defender's 
wife,  which  by  her  predecease  had  become  in- 
operative, that  he  had  bad  a  new  will  nnder  con- 
sidention  bnt  was  nncertain  to  whom  to  leave 
bis  property,  and  was,  as  bis  agent  believed, 
endeavoaring  to  obtain  information  abont  his 
hdrs.  He  had  no  relatives  nearer  than  coosins 
— (diildren  of  his  father's  sisters,  who  were  little, 
if  at  all,  known  to  bim. 

* '  Bees  "  mentioned  in  the  will  bronght  under  re- 
daction was  his  rister,  the  parsaer.  ' '  O.  Mozray  " 
was  a  gamekeeper  in  Major  Ballantyne's  service. 

The  intimacy  between  Major  Ballantyne  and 
the  defender  had  lasted  from  boyhood  and  been 
very  affectionate. 

For  the  parsaer  were  called  Professor  Ferrier 
and  Dr  OadelL  The  former  deponed  that  all  the 
symptoms  be  had  observed  in  1883  as  above 
detailed  were  consistent  with  the  early  stage  of 
melanoholia,  and  that  viewed  in  the  light  of  after 
evidenoe  he  thought  that  when  he  consnlted  him 
he  was  saffering  from  mental  depression  more 
than  his  physical  symptoms  accoanted  for;  that 
his  opinion  was  that  the  suicide  was  an  act  of  in- 
sanity, bat  that  he  saw  no  reason  to  think  he  had 
not  daring  his  life,  both  before  and  after  he  saw 
him,  been  able  to  manage  his  affairs,  and  that  it 
was  possible  that  even  on  the  day  of  the  suicide 
he  was  able  to  do  so. 

Dr  Fraqois  Oadell  deponed — "I  have  heard  the 
evidence  abont  his  [Major  Ballan^e's]  delusions, 
and  I  am  of  opinion  that  these  delusions  are  oon- 
mstent  with  the  phenomena  of  melancholia. 
Looking  at  the  way  in  whioh  his  life  was  ended,  I 
oonsider  he  was  insane  at  the  time  he  committed 
suicide.  Daring  the  pn^press  of  the  disease,  as 
may  be  gathered  from  the  various  symptoms  which 
I  have  hend  detailed,  I  consider  that  the  insanity 
under  whioh  he  ended  his  life  probably  extended 
backward  for  an  uncertain  period.  I  saw  the  state- 
ment by  Dr  Ferrier,  in  which  symptoms  are  de- 
scribed that  point  to  the  commencement  of  mental 
disease.  I  also  heud  Dr  Ferrier  give  hia  evidenoe 
in  the  witness-box.  In  his  statement  he  de- 
scribed certain  physical  symptoms — constipation, 
indigestion,  and  sleeplessness,  combined  with 
mental  depression  —  which  I  think,S  taken  in 
connection  with  the  subsequent  evidenoe,  point 
to  a  state  of  mental  disease.  Delusions  witii  re- 
gard to  accusations  being  made  against  them  is  a 
very  common  symptom  with  persons  suffering 
from  mental  disease.  I  think  the  second  letter 
of  28d  December  1884,  is,  in  view  of  the  whole 
oircnmstances,  indicative  in  my  opinion  that 
Major  Ballantyne  was  in  an  unhinged  condition 
of  mind.  I  think  it  shows  that  he  was  in  that 
state  at  the  time  of  writing  that  letter.  (Q)  Is 
your  view  upon  the  whole  facts  of  the  case,  as 
yoa  know  them,  that  Major  Ballantyne  was  insane 
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daring  the  whole  of  the  28d  of  December  1884  ' 
—(A)  I  believe  he  was.  Orou. — (Q)  Assume  tha^ 
he  was  a  shy  sensitive  man,  that  very  likely  he 
heard  loose  women  cry  after  him  at  the  time  of 
the  Dublin  Scandals  that  'there  was  one  of  them,' 
that  he  brooded  over  this  sabject,  and  fancied 
that  people  suspected  him,  and  that  he  found 
this  inUderable  and  cut  his  throat— Is  that  insan- 
ity .' — (A)  Not  necessarily  alone  ;  I  take  it  with 
the  other  delusions.  A  delusion  that  points  to 
insanity  very  strongly  is  his  impression  that 
some  people  had  made  a  specific  complaint  to  the 
Committee  of  the  Club  about  him,  which  was 
fonnd  to  be  quite  a  delusion  on  his  part.  This 
was  in  July  1888.  .  .  .  (Q)  Does  the  insanity 
whioh  yon  describe  consist  simply  in  a  delusion 
upon  one  subject  ?—  (A)  There  may  be  no  delu- 
sion ;  there  may  be  only  mental  depression,  but 
I  think  there  was  delasion  in  Major  Ballantyne's 
case.  (Q)  Bnt  the  insanity  consists  in  this  case 
in  the  melancholy  delasion  that  he  was  sus- 
pected 7 — (A)  Yes.  As  far  as  I  can  tell,  his  mind 
on  all  other  subjects  was  completely  sound. 
That  applies  to  the  day  of  his  death.  (Q)  So  that 
the  kind  of  insanity  which  you  believe  in  in  this 
case  is  insanity  confined  to  one  sabject,  and  leav- 
ing the  mind  quite  sound  and  well-balanced  as  to 
other  subjects?— (A;  Yes." 

Dr  John  Batty  Take,  examined  for  the  defender, 
deponed — "I  have  heard  the  evidence  in  this 
case.  The  conelosion  that  I  draw  as  to  the  con- 
dition of  the  late  Major  Ballantyne  is,  that  he  was 
mentally  affected  to  a  certain  extent  for  some 
time  previous  to  his  death.  He  appears  to  have 
been  labouring  under  a  false  belief  of  a  suspicious 
character  which  had  been  existing  for  some 
months  previous  to  his  death.  According  to  my 
experience  and  knowledge  of  mental  disease,  that 
form  of  unsoundness  might  co-exist  with  unim- 
paired judgment  in  other  matters  than  the  sabject 
of  the  delusion.  Taking  the  case  as  I  have  heard  it 
stated,  it  is  quite  a  common  case  in  practice  that 
a  man  who  is  naturally  of  a  nervous  disposition 
will  develop  a  delusion  or  false  ideas,  which  may 
be  started  by  some  comparatively  slight  droum- 
Btance,  and  that  this  delusion  may  not  warp  his 
judgment  in  any  matter  or  influence  it  in  any 
way  where  he  himself  is  not  concerned.  The 
quality  of  the  disease  is  not  necessarily  such  as  to 
involve  a  derangement  of  the  judgment  in  other 
subjects.  Oron. — False  beliefs  of  a  suspicious 
character  are  a  symptom  that  is  very  common  in 
mental  disease.  They  may  co-exist  with  mental 
disease  where  the  mind  is  totally  unhinged.  The 
delusions  to  which  Major  Ballantyne  was  subject 
might  quite  possibly  co-exist  with  impaired  judg- 
ment on  other  matters?  (Q)  Is  it  possible,  where 
you  have  not  had  the  advantage  of  actually  being 
in  personal  contact  with  the  individual  in  question, 
to  say  how  far  the  unhingement  of  the  mind  may 
exist?— <A)  Under  any  circumstances  one  must 
be  guided  by  the  evidence  before  him,  whether 
reported  or  observed.  (Q)  Bnt  where  yon  have 
not  had  the  advantage  of  personal  observation,  is 
it  possible  for  you  to  say  how  far  the  progress  of 
disease  of  that  form  might  go  through  the  mind? 
— (A)  I  think  so,  if  one  has  reports  from  trust- 
wcnrthy  persons.  1  liave  no  doubt  whatever  that 
Major  Ballantyne  did  commit  suicide  from  in- 
sanity or  mental  unhingement.  I  have  seen  the 
letter  [found  in  Major  Ballantyne's  pocket  on  the 
day  he  died].     The  paragraph  [beginning  "As 
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these  are  (he  last  vords  t  shall  write '^  in  that  letter 
is  certainly  evidence  of  unhingement  of  mind." 

The  Iiord  Ordinary  (Einneab)  snstained  the 
third  plea-iu-law  for  the  defender  (above  quoted), 
and  assoilzied  him,  finding  that  the  expenses 
of  both  parties  onght  to  be  paid  out  of  Major 
Ballantyne's  estate. 

"  Opirtion. — There  can  be  no  qnestion  that  at 
the  time  when  the  will  nnder  redaction  was  exe- 
cuted the  testator  was  labouring  under  the  mental 
disease  to  which  his  suicide  most  be  attributed. 
But  the  will  is  a  perfectly  rational  and  proper 
one ;  and  there  is  no  apparent  connection  be- 
tween the  delusions  by  which  the  testator's  mind 
was  undoubtedly  affected  and  the  disposition 
which  he  has  made  of  his  estate. 

"The  pursuer  maintains  that  the  existence  of 
an  insane  delusion  is  in  itself  fatal  to  the  validity 
of  the  will,  because  there  can  be  no  such  thing  as 
partial  insanity ;  and  therefore  if  a  testator  can 
be  shown  to  have  been  insane  on  any  point  when 
his  will  was  executed  be  cannot  be  held  to  be  of 
sound  disposing  mind.  No  authority  was  cited 
from  our  own  law  in  support  of  these  proposi- 
tions, and  they  appear  to  me  to  be  inconsistent 
with  the  principles  npon  which  such  questions 
have  hitherto  been  determined. 

"That  there  can  be  no  snoh  thing  as  partial 
insanity  is  not  a  proposition  of  law  but  of  fact ; 
and  if  it  can  be  proved  as  matter  of  fact  that  a 
person  labouring  under  insane  delusions  was 
nevertheless  capable  of  thinking  and  acting 
rationally  with  reference  to  the  settlement  of  his 
affairs,  and  had  in  fact  made  a  rational  will,  there 
appears  to  me  to  be  no  ground  in  law  for  saying 
that  his  will  shall  not  receive  effect.  What  the 
law  requires  is  that  a  testator  shall  be  of  sound 
disposing  mind  with  reference  to  the  particular 
settlement  which  he  has  made ;  and  the  effect  of 
an  insane  delusion,  or  of  any  other  form  of 
disease,  upon  the  powers  of  will  and  intelligence 
necessary  for  that  purpose  is  a  question  of  fact. 
It  is  said  that  the  mind  is  one  and  indivisible, 
which  is  no  doubt  perfectly  tme.  But  the 
answer,  as  liord  Deas  points  out,  in  the  case  of 
NiAet,  is  that  this  indivisible  unity  has  to  per- 
form a  variety  of  functions  ;  and  whether  a  mind 
whioh  is  incapacitated  by  disease  for  the  perform- 
ance of  some  of  these  may  not  still  be  sonndenough 
for  the  conduct  of  many  important  affairs,  is  not 
a  point  to  be  determined  by  speculative  reason- 
ing npon  the  nature  of  the  mind,  but  a  question 
of  fact  and  experience,  which  for  the  purposes  of 
a  litigation  must  be  decided  upon  the  same  kind 
of  evidence  as  any  other  question  as  to  the  mental 
capacity  of  a  testator.  It  appears  to  me,  there- 
fore, to  be  altogether  erroneous  to  suppose  that 
as  matter  of  law  insanity  constitutes  incapacity 
to  test.  It  is  evidence  of  incapacity,  more  or  less 
oondusive,  according  to  the  extent  to  which  it 
has  affected  the  mental  operations  of  the  testator. 
But  it  is  no  more  than  evidence.  It  is  said  that 
when  the  mind  is  admittedly  in  an  abnormal  con- 
dition it  is  Impossible  to  say  with  certainty  that 
the  disease  cannot  have  interfered  with  the  just 
exercise  of  the  disposing  faculty.  But  it  is  equally 
impossible  to  say  the  contrary  with  certainty. 
Judicial  decisions  must  be  given  on  such 
materials  as  are  attainable,  however  imperfect 
these  may  be.  And  if  the  facts  which  may  be 
investigated  tend  to  establish  the  validity  of  the 
will  there  is  no  legal  principle  which  requires 


that  it  should  be  rejected  npon  any  presumption 
as  to  matters  which  are  beyond  the  reach  of  in- 
vestigation. 

"This  view  of  the  law  appears  to  me  to  be 
placed  in  a  clear  light  by  the  charge  of  the  Lord 
President  in  Morriton  v.  M'Lean't  Tnulee$,  24 
D.  62.5.  His  Lordship  pointed  out  to  the  jury 
that  '  the  test  of  capacity  to  execute  a  settlement 
might  very  reasonably  be  stated  with  reference 
to  the  nature  of  the  settlement  itself,  but  could 
not  possibly  be  stated  without  reference  to  the 
settlement,  because  a  man  may  have  the  power 
of  intellect  to  enable  him  to  do  one  thing — to 
make  one  kind  of  mental  exertion — and  yet  he 
may  be  totally  incapable  of  making  another. 
And  after  considering  the  evidence  as  to  certain 
insane  delusions  under  which  the  testator  was 
said  to  have  laboured,  he  goes  on  to  say — 'You 
must  observe,  further.  In  regard  to  this  supposed 
delusion,  that  it  has  no  kind  of  connection  with 
the  subject-matter  of  his  settlement  .  .  .  I  do 
not  see  that  it  would  lead  him  to  execute  • 
settlement  in  one  direction  more  than  another ; 
and  if  the  man's  mind  generally  is  sound  and 
capable  of  understanding  what  he  is  about,  I  do 
not  know  that  we  oonld  very  safely  rash  to  the 
conclusion  that  because  he  has  a  strange  disordered 
belief  upon  some  extraneous  matter,  there- 
fore he  is  incapable  of  making  a  will  I  cannot 
tell  you  that  there  is  any  soch  legal  principle  as 
that.'  It  is  true  that  the  delnsions  alleged  in 
that  case  were  very  different  from  those  now  in 
question  ;  and  the  Lord  President  indicated  an 
opinion  that  they  were  capable  of  an  explanation 
quite  consistent  with  the  sanity  of  the  testator. 
But  the  case  is  of  importance,  not  for  the  facts, 
but  for  the  manner  in  which  the  question  was 
presented  to  the  jury.  And  the  directions  to 
which  I  have  referred  appear  to  me  to  be  quite 
inconsistent  with  the  notion  that  the  existence  of 
an  insane  delusion  constitutes  incapacity  to  test, 
or  that  it  is  to  be  regarded  otherwise  than  as 
evidence  to  be  weighed  along  with  the  other  evi- 
dence in  the  case. 

"  The  case  of  lfi*bet  v.  JfUbet,  9  Maeph.  931,  is 
not  a  direct  precedent,  for  the  decision  proceeded 
upon  other  grounds.  But  the  question  whether 
the  existence  of  an  insane  delusion  is  to  be  re- 
garded as  a  oondusive  test  of  capacity  to  make  a 
will  was  very  fully  considered  by  Lord  Axdmillan 
and  Lord  Deas  in  the  First  Division,  and  by  liord 
Oifford  in  the  Outer  House,  all  of  whom  arrived 
without  hesitation  at  the  conclusion  whioh  is 
thus  expressed  by  Lord  Ardmillan — 'We  must 
admit  that  partial  mental  disorder  may  co-exist 
with  such  an  amount  of  mental  capadty  as  can 
sustain  a  simple  and  rational  act  or  writing.  We 
must  inquire  into  the  nature  and  extent  of  any 
partial  disorder  which  is  discovered;  and  u 
there  be  any  mental  delusion  we  must  ascertain 
its  character  and  see  if  it  is  calculated  to  affect 
the  act  or  writing  we  are  considering,'  The 
Lord  President  expressed  no  opinion  npon  the 
point,  holding  it  proved  that  when  the  will 
nnder  discussion  was  executed,  the  testator  had 
completely  recovered  from  an  insanity  whioh 
while  it  existed  was  not  partial  but  totaL  But 
there  is  nothing  in  his  Lordship's  opinion  that 
is  inconsistent  with  that  expressed  by  Lord 
Ardmillan. 

"  The  current  of  authority  in  England  appears 
to  be  in  the  same  direction.     The  earlier  oases 
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are  examined  in  the  very  important  jndgment  of 
the  late  Ijord  Cbief-Jnatioe  Oockbam  in  Ba/nki 
T.  QoodfeUou),  Ii.B.,  Q.B.  y.  649;  and  if  two 
deoiaiona  are  ezoepted,  the  yiev  which  would 
appear  to  haye  been  taken,  both  in  the  oases 
when  the  will  waa  npheld  and  when  it  was  set 
aside,  is  that  the  tme  question  for  consideration 
is  not  whether  the  mind  of  the  testator  was  in 
all  respects  free  from -disease,  but  merely  whether 
he  had  taken  a  rational  yiew  of  the  matters  to  be 
considered  in  making  a  will,  and  acted  npon  it 
in  a  rational  way. 

"  In  the  two  oases  referred  Ut—Waringy.  War- 
ing,tnd  Smith  y.  IHbbett[eit.  infra] — the  doctrine 
seems  to  haye  been  laid  down  that  if  the  mind 
is  nnsonnd  npon  one  subject  it  is  nnsonnd  npon 
others  also ;  and  that  '  any  act  done  by  snch  a 
person,  howeyer  apparently  rational  that  act 
may  be,  is  yoid,  as  it  is  the  act  of  a  morbid  and 
nnsonnd  mind.'  Bnt  in  Banki  y.  OixkffMm 
the  Lord  Gliief-Jnstice  pointed  ont  that  in  both 
of  these  cases  there  were  sufficient  grounds  for 
setting  aside  the  will  withont  resorting  to  the 
doctrine  in  question ;  and  he  says  that  it  is  a 
doctrine  in  which  he  and  the  other  Judges  of 
the  Queen's  Bench  were  unable  to  concur. 
Ijords  Ardmillan  and  Deas  also  dissented  from 
it  in  the  case  of  Nitbet. 

•<  The  case  of  Bank$  ▼.  QooifMov)  is  a  yery 
important  one  both  for  the  decision  and  for  the 
reasoning  on  which  it  proceeded.  A  will  was 
npheld  idthough  the  testator  was  shown  to  have 
been  snbjeot  to  delusions  that  he  was  personally 
molested  by  a  man  who  had  long  been  dead, 
and  that  he  was  pursued  by  evil  spirits  whom 
he  belieyed  to  be  yisibly  present.  The  jury 
were  directed  to  consider  whether  at  the  time 
of  making  the  will  the  testator  was  capable  of 
haying  such  a  knowledge  and  appreciation  of 
facta,  and  was  so  far  master  of  Us  intentions, 
free  from  delosions,  aa  would  enable  him  to  have 
a  will  of  his  own  in  the  disposition  of  his  pro- 
perty, and  act  upon  it.  And  this,  was  held  to 
be  a  right  direction,  notwithstanding  that  the 
jxiiy  had  not  been  told  to  consider  whether  de- 
losionB  which  he  had  previonsly  manifested 
might  not  haye  been  latent  in  the  mind  of  the 
testator  when  the  will  was  made,  because  the 
Oourt  was  of  opinion  that  it  was  impossible  to 
connect  the  delusions  of  the  teatat<nr  with  the 
dispositions  of  the  will ;  and  they  tbonght  that 
in  snch  a  case  a  jury  shonld  be  told  that  the 
existence  of  a  delusion  compatible  with  the  re- 
tention of  the  general  powers  and  faculties  of 
the  mind  will  not  be  sufficient  to  oyerthrow  the 
will,  unless  it  were  such  as  was  calculated  to 
influence  the  testator  in  making  it. 

"In  the  present  case  the  eyidence  npon  the 
two  points  indicated  in  the  passage  just  cited 
is  all  in  fayonr  of  the  yalidity  of  the  will.  It 
appears  that  for  some  time  before  his  death, 
but  for  how  long  has  not  been  ascertained,  the 
testator  had  been  suffering  from  mental  disease, 
whioh  exhibited  itself  in  depression,  combined 
with  certain  physical  symptoms,  and  in  an  insane 
delusion  that  accusations  of  a  yaiy  distressing 
oharaeter  had  been  made  against  him  on  yarious 
occasions  by  a  number  of  unknown  persons. 
Bnt  all  the  eyidence  goes  to  show  that,  apart 
from  the  particular  symptoms  of  disease  to  whioh 
I  have  adverted,  the  general  powers  and  faculties 
of  his  mind  were  unaffected.    Be  is  said  to  haye 


been  a  man  of  excellent  judgment,  who  on  that 
account  was  much  consulted  by  his  brother 
officers ;  and  he  retained  his  character  for  sound 
jndgment  to  the  last.  His  conyersation  upon 
fa^ics  unconnected  with  his  delusion  was  per- 
fectly sensible  and  rational ;  and  all  the  medical 
men  who  were  examined  are  of  opinion  that  the 
form  of  mental  disease  from  which  he  was  suffer- 
ing may  co-exist  with  unimpaired  judgment  in 
other  matters  than  the  subject  of  the  delusion. 
The  only  physician  who  can  speak  to  hia  oondi- 
tion  from  actual  obseryation  is  Dr  Ferrier,  whom 
he  consulted  in  July  and  September  1888.  His 
opinion  is  therefore  of  great  importance,  and  he 
says  that  from  all  he  saw  or  has  since  heard  of 
Major  Ballantyne  he  has  'not  the  slightest 
doubt  as  to  his  capacity  to  manage  hia  own 
affairs.' 

"  With  this  evidence  as  to  his  general  capacity 
it  is  all-important  to  consider  the  character  of  the 
will.  Ifajor  Ballantyne  appears  to  have  been  a 
person  of  very  sensitiye  conscience  and  of 
scrupulous  honour;  and  if  his  will  had  disre- 
garded the  claims  of  natural  affection,  or  disap- 
pointed just  expectations,  that  would,  in  my 
judgment,  have  afforded  the  strongest  possible 
evidence  that  he  was  not  in  possession  of  his 
faculties  when  it  was  made.  Bat  when  the  oir- 
cumstances  of  his  family  and  the  character 
ascribed  to  him  are  considered,  it  appears  to  be 
just  such  a  will  as  he  might  reasonably  have  been 
expected  to  make.  And  it  is  material  to  observe 
that  it  is  not  only  in  itself  a  natural  and  rational 
will,  bnt  that  it  makes  a  much  better  disposition 
of  the  testator's  property  than  the  lew  would 
have  made  for  him  if  he  hiad  died  intestate.  His 
only  near  relation  is  a  sister,  who  is  heir-at-law 
and  next-of-kin.  And  it  appears  from  the  evi- 
dence of  Dr  Anderson  that  she  has  beat  an 
imbecile  all  her  life,  that  there  is  no  ohanee  of 
improvement  in  her  state,  that  she  is  incapable 
of  more  enjoyment  than  she  has  at  present,  and  ° 
that  '  it  would  be  of  no  advantage  to  her  to  spend 
more  money  upon  her  than  is  faKsing  spent  now. ' 
If  the  law  of  intestate  succession  were  to  take 
effect,  therefore,  the  whole  estate  would  be  tied 
up  daring  the  lifetime  of  this  imbecile  lady,  and 
would  go  at  her  death  to  persons  of  whom  Uajor 
Ballantyne  knew  nothing,  except  that  they  must 
stand  in  some  degree  of  relationship  more  or  less 
remote  to  him.  This  is  such  a  disposition  of  his 
affairs  as,  if  he  were  capable  of  forming  a  just 
judgment  upon  snch  a  matter,  he  would  certainly 
desire  to  obviate ;  and,  on  the  other  hand,  u 
appears  to  be  equally  certain,  from  the  evidence 
as  to  the  relations  which  snbristed  between  them, 
that  the  defender  is  the  person  whom  he  would 
naturally  desire  to  benefit  by  his  will  if  his 
faonlties  were  still  unimpaired.  The  effect  in 
law  of  the  provision  as  to  the  bequest  to  be  made 
by  the  defender  is  a  different  matter.  Bnt  what- 
ever be  its  effect,  it  is  in  no  way  inconsistent 
with  the  conclusion  that  the  testator  was  capable 
of  forming  an  intelligent  judgment  as  to  the 
testamentary  disposition  which  he  ought  to  make, 
and  of  acting  rationally  npon  the  jndgment  he 
had  formed. 

'  ■  The  result  of  the  evidenee  is,  that  the  testator 
was  suffering  from  a  form  of  mental  disease 
which*  in  the  experience  of  medical  men  is 
found  to  be  consistent  with  capacity  in  the 
patient  to  manage  his  own  afbirs  |  that  he  ap- 
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peared  to  b«  capable  of  reasoning  oorreotly  upon 
sabjeota  unconnected  with  his  delnaion,  and  of 
acting  in  other  respects  as  a  sane  man  wonld 
act ;  that  his  will  is  a  rational  one,  and  fsnch  as 
in  his  cironmstanoes  he  might  hare  been  ex- 
pected to  make;  and  that  there  is  nothing  in 
its  dispositions  to  betray  the  infinence  of  any 
delnsion.  I  am  therefore  of  opinion  that  the 
will  shonld  be  sustained." 

The  pnrsners  reclaimed,  and  argned  —  The 
question  here  is  whether  the  testator  was  insane 
or  not.  The  burden  of  proving  the  validity  of  a 
will  when  the  testator  was  admittedly  insane  lies 
upon  the  party  setting  up  the  will.  If  a  man  were 
proved  to  labour  under  insane  delusions,  he  was 
not  of  sound  mind — Her  Majetig't  AcbooeaU  t. 
Jame*  Maeklin,  May  9,  1876,  3  Coup.  267; 
B«r  Maj«*ty't  AdvotaU  v.  Thomat  Barr,  May  10, 
1876,  8  Oonp.  261.  It  might  be  assumed  that 
Major  Ballantyne  was  suffering  nnder  an  insane 
delusion  when  he  committed  suicide ;  the  will  in 
question  was  written  in  connection  with  and  as 
part  of  the  preparations  for  his  suicide,  so  that 
the  two  facts  were  connected,  and  therefore  be 
was  of  unsound  mind  when  he  made  bis  settle- 
ment. That  was  sufficient  to  upset  it.  There 
was  testimony  under  Major  Ballantyne's  own 
band,  viz.,  in  his  letter  to  Major  Evans,  that  it 
was  this  delusion  caused  him  to  commit  suicide 
— Jamitton  and  Another  {Nitbet'i  Tn.)  v.  NM>et 
and  Othtrt,  June  80,  1871,  9  Macph.  937; 
Waring  v.  Warinn,  July  4, 1848,  6  Moore's  Privy 
OooncU  Keps.  841.  If  disease  prevailed  in  the 
mind  of  a  testator  it  did  not  matter  that  the 
subject  in  which  it  is  manifested  is  not  connected 
with  hia  testamentary  disposition — Smith  and 
OOien  V.  Tibbitt  and  Oihers,  Aug.  6,  1867,  1 
L.B.,  F.  &,  D.  399.  These  cases  were  not  indeed 
followed  in  Bank*  v.  Ooodfellow,  July  6,  1870,  6 
Ii.K.,Q.B.  549.  But  it  had  been  held  in  a  later 
case  that  n  man  might  be  capable  of  transacting 
business  and  yet  might  be  subject  to  delusions  so 
as  to  be  unfit  to  make  a  will— 5ni««  v.  Bmee,  Dec. 
6, 1879,  6  L.B.,  P.  Div.  84.  The  test  of  insanity 
was  delusion.  Whenever  the  patient  once  con- 
ceives something  extravagant  to  exist  which  had 
no  existence  but  in  his  heated  imagination,  and 
he  was  incapable  of  being  argued  out  of  that  idea, 
he  was  suffering  under  an  insane  delusion.  That 
was  the  case  here — Dew  v.  Clark  and  Clark,  Easter 
Term,  1826,8  Adams'  Eco.  Bep.  79.  The  tettamenti 
faetio  was  a  privilege  given  by  the  law  of  Scotland 
to  some  persons  but  withheld  from  others.  A 
fatuous  person,  t.«.,  one  quite  destitute  of  judg- 
ment, could  not  make  a  will,  but  even  if  he  had 
some  reason  he  could  not  execute  a  deed  which 
wonld  be  hurtful  to  him — Ersk.  Inst.  L  7,  48. 
The  law  recognised  deeds  by  insane  persons, 
but  only  such  as  are  made  in  a  lucid  interval — 
1  Bell's  Conun.,  bk.  U.  pt  2,  ohap.  8. 

Argued  for  the  respondent — All  the  facts  stated 
and  proved  in  the  case  showed  that  Major  Ballan- 
tyne carried  on  all  matteia  relating  to  his  business 
sensibly  down  to  the  last.  No  one,  either  abroad 
or  at  home,  thought  he  was  insane,  and  his 
conduct  gave  no  ground  for  thinking  so,  except 
in  regard  to  the  one  idea  that  he  was  accused 
of  being  connected  with  the  Dublin  Scandals,  but 
that  was  not  an  insane  delnsion.  He  might 
have  been  so  accused,  and  however  un- 
justly, very  likely  was.      There  was  no  con- 


nection between  the  making  of  the  will  and 
the  testator's  suicide,  although  even  if  it  were 
shown  that  the  making  of  the  will  was  in  antici- 
pation of  this  suicide,  that  would  not  connect  the 
two  facts  so  as  to  invalidate  the  will.  This  ease 
was  very  much  on  the  lines  of  Banks  v.  Chodf^ow 
(cited  supra),  where  it  waa  left  to  the  jury  to  say 
whether  the  testator  was  so  insane  as  to  be  unable 
to  oondnct  bis  own  business,  and  Major  Ballan- 
tyne was  evidently  quite  able  to  do  so.  The  law 
of  Scotland  was  that  where  any  acts  done  by  some 
person  are  traceable  to  a  monomania  with  which 
the  person  is  afflicted,  these  acts  were  null,  but  if 
they  were  not  so  affected  then  they  remained  good 
in  law— Bell's  Prin.  2106 ;  Fortyih  v.  B'onyth, 
July  19,  1862,  4  D.  1486.  The  rationality  of  the 
will  here  under  discussion  was  an  important  point 
It  was  always  a  strong  argument  for  the  sanity  of 
a  testator  that  the  will  he  had  made  was  a  sensible 
and  reasonable  one.  Here  it  was  the  most 
sensible  will  Ast  could  have  been  made,  as  Major 
Ballantyne  knew  that  his  sister  was  unable  to 
derive  any  good  from  any  provision  made  for  her, 
and  Major  Evans  was  lus  most  intimate  friend. 
Lord  President's  opinion  in  the  case  of  NUbet 
cited  wwpra — Jenkins  v.  Morris,  April  6,  1880,  14 
L.R.,0.  Div.  674.  Thewordingof  the  will  showed 
that  the  delusion  he  laboured  under  did  not  affect 
his  mind  at  the  time  he  made  the  will.  If  the 
granter  of  any  deed  had  executed  that  deed  in  a 
lucid  interval,  although  he  might  at  otber  times 
be  insane,  by  the  law  of  Scotland  that  deed  was 
not  reducible  on  the  ground  of  the  granter's  in- 
sanity—Oaw/ord,  June  1683,  M.  6276;  Alexander 
▼.  Kinnear,  February  21,  1682,  M.  6278.  On  the 
whole  matter  the  will  in  question  had  been  validly 
executed,  and  ought  not  to  be  reduced. 

At  advising— 

LoBD  Jusnox-Cuaix — This  is  a  very  painful 
case  as  well  as  a  difficult  one.  It  is  an  action  to 
set  aside  the  will  of  Major  Ballantyne  of  Holrlee, 
who  was  an  officer  in  the  army,  and  who  died 
on  the  23d  December  1884  by  hu  own  hand. 

The  will  which  is  the  subject  of  the  suit  is  a 
short  document  written  by  himself,  without  date, 
leaving  all  that  be  had  to  his  brother-in-law,  the 
defender,  who  had  married  his  sister.  He  had 
no  other  near  relatives  excepting  one  sister,  who 
had  been  imbecile  from  her  birth,  but  who  was 
amply  provided  for,  and  with  his  brother-in-law 
he  baid  lived  on  terms  of  unbroken  friendship.  His 
Bister,  Mrs  Evans,  was  dead. 

The  will  is  challenged  by  the  curator  fenw  for 
the  imbecile  sister,  on  the  ground  that  Major 
Ballantyne  was  at  the  date  when  this  will  was 
executed  of  unsound  mind. 

Questions  of  this  kind  are  always  attended  with 
more  or  less  difficulty,  seeing  that  information  as 
to  the  state  of  mind  of  the  person  concerned  is 
hardly  ever  accurate,  or  at  least  complete.  Much 
necessarily  depends  in  the  first  instance  on  the 
habits,  character,  and  history  of  the  person  whose 
sanity  is  questioned.  Much  always  depends  on 
characteristics  which  are  more  or  less  ambiguous, 
and  much  also  on  the  nature  of  the  alleged  mental 
incapacity  or  unsoundness.  In  the  present  case 
the  opinion  at  which  I  have  arrived,  after  con- 
sidering the  very  full  testimony  which  has  been 
given  in  the  proof,  and  the  writings  produced,  is 
that  Major  Ballantyne  was  at  no  tune  of  unaound 
mind  prior  to  the  act  which  terminated  his  life. 
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The  piotare  which  is  drawn  of  hig  mental  oondi- 
tion  in  the  record  on  the  part  of  the  porsner  ia 
not  only  not  gnbstantiated,  bnt  ia  entirely  oontra- 
dicted  by  the  general  tenonr  of  his  life  as  de- 
Boribed  in  the  proof  and    testified  by  the  docu- 
mentary evidenoe.      He  was  a  man  of  nervous 
temperament,  of  high  spirit,  sensitive  honour, 
shy  and  depressed,  bnt  a  first-rate  officer,  haying 
a  reputation  among   his  friends  not  only  for 
gentlemanlike  manners  and   feelings,  but    for 
ability  in  his  profession,  and  soundness  of  judg- 
ment.    These  things  are  quite  certain,  for  they 
are  spoken  to  by  sereral  of  his  intimate  friends. 
The  nervousness  and    tendency   to  depression 
which  are  said  to  have  aooompanied  these  quali- 
ties may  or  may  not  have  been  morbid.     I  see  no 
evidence  that  they  were,  or  that  they  exceeded  in 
degree  those  differences  of  nervous  constitution 
which  are  constantly  exhibited  by  different  mem- 
bers of  any  community.     It  is  quite  dear  from 
the  documents  produced,  and  the  evidence,  that 
down  to  the  very  last — that  is,  down  to  the  date 
when  this  will  was  written — he  was  in  the  full 
possession  of  the  management  of  his  own  affairs, 
and  was  Uioronghly  qualified  to  take  charge  of 
them.     On  this  matter  no  one  seems  to  have 
suggest«d  any  hesitation  or  doubt.     He  managed 
his  own  estate  of  Eolylee.    He  gave  his  own 
directions,  and  instructed  those  below  him  ;  and 
we  have  one  or  two  letters  on  these  subjects, 
which  prove  that  he  was  of  clear  and  collected 
judgment.     He  transacted  his  own  business  with 
the  army  agents,  Messrs  Oox,  down  to  the  last, 
and  until  the  fatal  night  on  which  I  imagine  that 
this  will  was  written — although  that  is  not  quite 
elearly  established — while  there  were  peculiarities 
which  have  been  observed  in  his  thoughts  and 
temperament,  no  one  ever  imagined  or  suspected 
that  he  was  of  unsound  mind.     Now  that  his  life 
has  come  to  an  end  by  his  own  hand,  a  colour  is 
of  course  given  to  his  prior  history,  and  it  turns 
out  that  he  was  beyond  all  question  possessed 
during  the  later  months  of  his  life  by  a  painful 
impression.    He  had  been  quartered  in  Dublin 
during  some  of  the  scandals  which  arose  there 
two  years  ago,  and  he  had  conceived  the  idea 
that  he  was  suspected  of   having   been  more 
or  less  involved  in  them.     This  seems  to  have 
preyed  upon  his  mind,  and  if  there  were  any 
foundation  for  the  accusation  having  been  made, 
it  ia  not  wonderful  that  it  should.     He  imagined 
that  the  oummittee  of  the  olnb  to  which  be  be- 
longed were  going  to  investigate  those  charges. 
He  also  imagined,  during  a  tour  which  he  under- 
took for  the  benefit  of  his  health  during  1883, 
that  he  had  been  followed,  and  if,  with  or  with- 
out reason,  he  thought  he  had  been  aoonsed,  very 
slight  elements  might  have  raised  this  impres- 
sion.    He  bad  been  advised  on  his  return  from 
his  tour  to  go  back  to  Dublin  and  see  bia  com- 
manding officer  upon  the  subject.     He  had  taken 
all  measures  to  leave  London  and  to  return  to 
Dublin.     He  was  residing  at  the  Oharing  Gross 
Hotel.     His  cab  was  at  the  door,  and  be  was 
about  to  start,  when  he  suddenly  rushed  upstairs 
to  his  bedroom,  and  upon  the  master  of  the 
hotel  sending  up  after  the  lapse  of  ten  minutes 
he  was  found  l^ng  with  his  throat  cut  on  the 
floor  of  his  bedroom.    The  will  in  question  and 
a  letter  to  his  brother-in-law  were  found  in  his 
pocket.    Now,  it  cannot  be  doubted  that,  what- 
ever the  cause  of  the  mental  excitement  which 


seized  him  was,  it  was  more  than  he  had  power 
to  resist,  and  to  that  extent  it  may  be  said  that 
his  mind  was  nnsound.  Bnt  it  ia  impossible  to 
allege,  as  physiological  fact,  that  suicide  is  neces- 
sarily a  proof  of  prior  unsoundness  of  mind,  in 
the  sense  of  a  man  not  being  responsible  for  his 
actions,  or  capable  previously  of  giving  rational 
and  intelligent  directions.  On  the  contrary,  we 
know  well  by  experience  and  history  that  many 
men  of  strong  intellect  and  great  accomplishment 
have,  on  a  sudden  impulse,  from  fear  of  dis- 
honour or  danger  to  reputation  or  otherwise, 
done  so,  although  there  was  no  reason  whatever 
to  suppose  that  their  previous  mental  state  had 
been  unsound.  Such  instances  in  the  recollec- 
tion of  everyone  must  be  quite  familiar. 

But  the  question  we  have  to  consider  is, 
whether  these  things  arose  from  the  operation 
of  an  unsound  mind,  and  whether  the  document 
now  under  reduction — the  holograph  will  which 
Major  Ballantyne  left — an  instrument  perfectly 
clear  and  perfectly  intelligent,  and  quite  reason- 
able, subject  to  no  observation  of  any  kind  on 
the  ground  of  its  being  unjust  or  inequitable — 
must  be  set  aside  because  the  man  who  wrote  it 
was  not  of  sound  mind  when  it  was  written.  I 
see  no  reason  for  coming  to  that  conclusion,  and 
I  think  it  would  be  contrary  to  the  trutii  of  the 
case  were  we  to  say  so. 

I  have  no  doubt  that  the  act  of  self-destruction 
was  a  direct  consequence  of  those  brooding 
thoughts  in  regard  to  the  accusation  which  he 
imagined  had  been  made  against  him,  and  of  his 
courage  failing  when  the  time  came  to  face  his 
comrades  in  Dublin.  It  is  said  that  these  thoughts 
were  an  insane  delusion,  and  of  themselves  were 
a  proof  of  insanity.  Bnt  even  of  this  I  am  not 
satisfied.  That  there  was  any  ground  for  the 
supposed  imputations  I  of  course  discard  entirely. 
There  was  no  ground  for  them,  bnt  whether  thera 
was  or  was  not  ground  on  the  part  of  Major 
Ballantyne  for  supposing  that  people  had  sug- 
gested that  he  was  more  or  less  implicated  in 
those  matters  is  a  totally  different  question,  and 
one  not  to  be  assumed.  We  do  not  know  what 
the  real  source  of  this  disquietude  was.  He  was 
n  reticent  man  at  any  time,  and  one  may  well 
conceive  that  he  was  unwilliog  to  enter  into 
details,  even  with  his  intimate  friends,  on  that 
subject.  Possibly  he  had  no  further  foundation 
for  the  supposition  than  casual  expressions  reach- 
ing his  ears  in  the  crowd  in  the  Dublin  streets, 
or  brought  by  members  of  his  club  within  his 
hearing.  But  even  then  it  is  nothing  unusual 
for  men  who  are  in  perfect  possession  of  their 
faculties  to  draw  far-fetched  inferences  from 
very  simple  matters  where  there  is  a  disposition 
from  one  cause  or  another  to  brood  on  the  par- 
ticular cast  or  oomplexiou  of  painful  thought. 
It  was  a  time  and  a  position  in  which  men  the 
most  innocent  might  be  sensitive — ^the  more  inno- 
cent the  more  sensitive.  That  it  should  have 
happened  so  with  Major  Ballantyne  is  only  what 
was  probable  from  the  high-strung  nervous 
temperament  of  the  man  attaching  importance  to 
trifles.  Fearing  disasters  which  are  not  likely  to 
happen,  imagining  that  friends  are  altered,  and 
acqmuntanoes  grown  cold,  are  phaaes  of  charac- 
ter not  unusual,  and  not  indicating  what  is  called 
nnBOondness  of  mind  in  any  degree,  although  no 
doubt  they  may  oo-exist  wiUi  it.  Therefore  I  am 
not  disposed  to  hold  that  these  fears  and  tremors 
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of  Major  Ballantyne  eonstitated  to  any  extent 
either  insanity  or  a  proof  of  it.  A  delnsion  is 
rimply  an  erroneoas  impression  produced  by 
faote  or  oironmstanoes  inadequate  to  sustain  it. 
An  insane  delusion  is  a  false  impression  or  idea 
produced  by  unsoundness  of  mind.  The  fact 
that  a  deloaion  exists  does  not  argue  unsoundness 
but  only  want  of  thorough  logical  capacity,  and 
therefore  before  the  fact  of  a  delusion  existing 
(in  the  sense  of  a  false  impression)  can  be 
held  to  prove  nnsonndnees  of  mind  it  must  ap- 
pear either  from  its  own  extrinsic  nature,  which 
it  often  does,  or  from  the  surrounding  circum- 
stanoes,  that  it  was  an  impression  which  no  sane 
man  oonid  have  entertained,  and  which  rested 
upon  no  satisfactory  or  solid  basis  of  fact  I 
do  not  think  we  hare  the  means  of  coming  to  the 
oonolusion  that  any  of  Major  Ballantyne's  con- 
victions on  these  matters  were  of  that  nature.  I 
do  not  think  they  arose  necessarily  from  his 
mind  being  unsound. 

Former^  it  used  to  be  laid  down  from  the 
bench  in  oases  of  insanity  that  the  mind  being 
one  and  indivisible,  a  man  could  not  be  partly 
sane  and  partly  insane,  and  that  therefore  where 
a  person  was  proved  to  have  entertained  false 
delusions — insane  delusions — his  other  acts,  how- 
ever rational  in  themselves  or  intelligent  they 
might  be,  were  necessarily  those  of  a  person 
whose  mind  was  deranged.  That  doctrine,  how- 
ever, manifestly  had  the  effect  of  putting  out  of 
the  pale  of  rational  and  intelligent  acts  a  great 
many  proceedings  which  were  in  themselves 
clearly  the  product  of  intelligence  and  reason, 
and  it  seems  now  to  have  been  held  in  England, 
in  some  cases  which  were  quoted  to  us,  that  if 
the  aot  which  is  the  subject  of  investigation  be 
in  itself  intelligent  and  reasonable,  bearing  no 
trace  of  the  want  of  ordinary  self-command,  it 
may  stand  good,  although  it  should  prove  Uiat 
on  other  subjects  unconnected  with  the  act  in 
question  the  maker  of  the  deed  or  the  doer  of 
the  act  laboured  at  the  time  under  an  insane 
delusion.  I  think  that  this  principle,  to  the 
extent  to  which  it  has  as  yet  been  carried  is 
founded  on  good  sense,  and  has  support  from 
the  more  recent  researches  into  the  pheno- 
mena of  mental  derangement.  It  may  be 
objected — not  perhaps  without  weight — that  the 
attempt  to  trace  the  operation  of  cause  and  effect 
in  an  unsound  mind  is  neither  philosophical  nor 
practicable,  for  it  is  chiefly  there  that  the  dis- 
ordered intellect  shows  itself  most  inscrutable. 
I  do  not  stop  to  consider  or  solve  these  doubts. 
My  own  opinion  has  always  been  that  in  ques- 
tions in  this  difficult  branch  of  social  juris- 
prudence generalisation  is  to  be  avoided,  for  we 
deal  with  matters  beyond  our  cognisance — with 
dues  and  ramiflcations  we  are  unable  to  trace  or 
follow.  Each  case  must  be  considered  in  its 
own  circumstances,  without  attempting  to  de- 
duce general  rules  as  a  guide  for  others.  In  this 
case  I  am  quite  satisfied  that  no  insane  delusion 
was  at  work  in  the  execution  of  the  instrument 
under  reduction  ;  that  the  mind  which  conceived 
it  was  perfectly  capable  of  doing  so ;  and  that 
the  man  that  wrote  the  will  perfectly  understood 
the  effect  and  purport  of  the  instrument. 

That  being  so,  I  think  this  case  must  fail ;  and 
I  am  of  opinion  that  the  will  must  be  supported. 

Ijosd  Toumo  — I  understand  that  all  your 


Lordships  —  not  only  your  Lorddiip  in  th« 
cbair,  but  the  rest  of  your  Lordships — are  agreed 
with  the  Lord  Ordinary.  Having  regard  to  the 
circumstances,  about  which  there  is  no  dispute, 
it  would  certainly  be  a  misfortune  if  the  will  in 
question  here  were  set  aside.  In  these  circum- 
stances it  appears  to  be  altogether  a  sensible 
will,  and  it  pays  every  regard  to  oonvenience 
and  propriety  in  the  matter  of  the  legal  sncees- 
sion  to  the  estate  of  the  deceased. 

Now,  I  am  not  to  differ  from  the  eondn- 
sion  at  which  your  Lordships  with  the  Lord 
Ordinary,  have  arrived.  Indeed,  I  may  say  that 
after  considerable  doubts  and  difficulties  I  am 
of  opinion  on  the  evidence  that  that  decision 
is  in  accordance  with  the  authorities.  But  for 
these  authorities  I  think  I  should  have  myself 
arrived  at  another  conclusion  on  the  facts  of  this 
case,  for  I  think  the  case  involves  s  question  of 
law  which  I  should  have' regarded  as  of  great 
importance,  but  that  I  think  that  question  has 
already  been  decided  by  the  previous  cases  in 
accordance  with  the  result  at  which — applying 
that  law  to  the  facts  in  this  case — your  Lord- 
ships have  arrived.  I  think  it  right,  however, 
as  this  case  goes  somewhat  further  than  any 
which  has  preceded  it,  to  state — as  Ithinklshsll 
be  able  to  do  in  a  few  words — the  difficulties  I 
have  encountered. 

I  should  be  disposed  to  say  generally  that  there 
is  a  distinction,  although  I  do  not  find  it  much 
noticed  by  the  authorities,  between  a  testa- 
mentary instrument  and  the  transactions  con- 
nected with  a  man's  personal  or  business  affairs 
in  his  lifetime.  To  a  certain  extent  that  dis- 
tinction must  be  recognised,  for  even  in  the  case 
of  a  lunatic— a  bom  idiot — if  he  goes  into  a  shop 
and  buys  food  which  he  consumes,  the  trans- 
action would  not  be  set  aside  on  the  ground  of 
idiocy,  and  if  a  man,  although  he  may  be  insane, 
and.may  be  subject  to  many  delusions,  yet  if  he 
is  fit  to  be  left  at  large,  and  is  in  the  manage- 
ment of  his  own  affairs,  makes  contracts  which 
are  quite  rational,  they  could  not  be  challenged 
on  the  ground  of  his  mental  condition.  As  re- 
gards the  testator  here,  even  although  insanity 
were  affirmed  so  as  to  set  aside  his  wi3,  he  being 
a  man  accustomed  to  transact  all  the  details  of 
his  business,  his  ordinary  transactions  in  the 
course  of  that  bnsiness  up  to  the  last  moment  of 
his  existence  would  have  been  upheld.  But  de- 
claring your  will  as  to  the  disposal  of  the  terri- 
tory of  this  country  or  a  portion  of  it,  or  the 
property  in  this  planet— declaring  directions 
which  are  to  be  followed  after  a  man  has  ceased 
to  be  a  proprietor  and  ceased  to  be  an  inhabitant 
of  the  planet  altogether— is  quite  another  matter. 
There  is  not  the  same  necessity  for  upholding 
such  directions.  Like  meet  countries,  we  admit 
proprietors  to  the  power  of  testing.  In  England 
they  were  later  I  think— very  considerably  later 
— in  recognising  that  power  than  we  were  in  this 
oonntty.  The  law  here  has  always  recognised 
the  right  of  the  proprietor  to  do  with  his  pro- 
perty what  he  pleases  while  he  is  in  life  and  is 
the  proprietor  of  it.  But  after  he  ceases  to  be 
the  proprietor,  at  death,  there  is  always  a  law  of 
the  country  which  disposes  of  that  property, 
which  is  no  longer  his.  Now,  declaring  his  own 
will,  which  is  to  supersede  that  law,  is  not  a 
matter  of  natural  right  at  all  but  of  positive  law, 
and  wherever  it  is  declared  in  that  way  it  is  an 
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iateiferenoe  -which  operates  the  displaoement  of 
the  right  which  the  Uw  oonfeis  npon  somebody. 
Now,  I  say  that  ia  in  a  diilerent  position  from 
the  ordinary  transaotiona  and  the  ordinary 
bosineea  of  a  man's  life.  For  the  Uw  must  look 
not  merely  to  what  a  man  wishes,  bnt  to  practioal 
considerations  of  pnblic  and  common  oon- 
renience.  Bnt  the  Uw  seems  to  be  as  the  Lord 
Ordinary  has  stated  it.  What  he  says  mnst  be 
in  aooordanoe  with  the  decisions.  These  are  his 
words — "  Insanity  does  not  constitute  an  in- 
capacity to  test.  It  appears  to  me  to  be  alto- 
gether erroneous  that,  as  matter  of  law,  insanity 
constitutes  incapacity  to  test.  It  is  evidence  of 
inoapaoity,  more  or  less  oonolnsiTe,  according  to 
the  extent  to  which  it  has  affected  the  mental 
operations  of  the  testator.  It  is  not  more  than 
evidence." 

His  Lordship  is  of  opinion — and  I  quite  agree 
with  him — that  there  can  be  no  question  that  at 
the  time  when  the  will  in  litigation  was  executed 
the  testator  was  Ubonring  under  the  mental 
disease  to  which  his  suicide  mnst  be  attributed. 
And  in  the  same  sentence  he  refers  to  the  delu- 
sions by  which  the  testator's  mind  was  un- 
doubtedly affected.  Again,  his  Iiordahip  says, — 
"  It  appears  that  for  some  time  before  Us  death, 
bnt  for  how  long  has  not  been  ascertained,  the 
teetator  had  been  suffering  from  mental  disease, 
which  exhibited  itself  in  depression,  combined 
with  certain  physical  symptona,  and  in  the  insane 
delusion  that  accusations  of  a  very  distressing 
character  had  been  made  against  him  on  various 
occasions  by  a  number  of  unknown  persons."  I 
agree  with  his  Lordship  that  that  is  the  result  of 
this  evidence.  There  may  have  been  other  oases 
— no  doubt  there  have  been  other  cases — of  simi- 
lar states  of  mind,  and  ending  much  In  the  same 
way  as  the  testator's  state  of  mind  did  here,  bnt 
I  ahoold  say  that  all  these  people  who  were  in  a 
similar  state  of  mind  were  insane — that  they  were 
Ubonring  under  mental  disease.  I  suppose  there 
were  a  great  many  people  besides  Major  BaUan- 
tyne  who  were  greatly  distressed  by  those  facts 
which  preyed  upon  his  mind,  but  they,  not  being 
insane — not  being  under  mental  diseaae^the  same 
resnlts  were  not  {tfodnoed  npon  them.  They  were 
not  seized  with  any  impulse  to  commit  snicide  as 
he  was,  and  that  is  just  the  distinction  between 
people  Ubonring  under  a  mental  disease  and 
people  who  are  not — that  those  facts  which  more 
or  less  pain  people  eompM  mentit,  who  have  com- 
mand of  their  own  intelligence,  are  borne  with 
more  or  less  pain  no  doubt,  bnt  with  perfect  com- 
mand of  themselves ;  while  those,  on  the  other 
hand,  who  are  suffering  under  mental  disease  are 
driven  to  distraction,  and  to  the  very  extreme 
proceeding  of  escaping  from  their  distress  by 
terminating  their  own  existence.  I  am  therefore 
not  able  to  doubt,  any  more  than  the  Lord  Ordi- 
nary, that  the  testator  here  was  insane,  that  he 
was  labonring  under  mental  disease,  and  that  that 
,  onlminated  in  the  suicidal  impulse  which  be  was 
not  eompM  menii*  enough  to  resist,  bnt  to  which 
he  yielded. 

Bnt  then  insanity  U  not  a  ground  for  setting 
aside  a  will.  Ttiat  statement  is  according  to  the 
decisions,  unless  you  connect  the  suicide  with  the 
will,  and  show  thereto  that  the  will  itself  was  in- 
sane. Now,  I  think  here  that  notwithstanding 
that  Major  Ballantyne  was  insane,  and  his  mind 
diseased,  yet  he  was  quite  fit  to  be  at  Urge,  ex 


eept  in  ao  far  as  his  own  personal  safety  was  oon- 
oemed — that  is  to  say,  his  own  life  was  not  safe 
from  being  taken  with  his  own  hand,  bnt  other- 
wise he  was  quite  fit  to  be  at  large  and  to  manage 
his  own  affairs.     He  appears  to  have  been  a  man 
of  reasonably  good  sense,  and  certainly  the  will 
we  have  been  inquiring  into  here  is  a  sensible 
will,  which  it  would  be  a  misfortune  to  have  set 
aside.     I  shonld  have  had  difficulty  but  for  the 
authorities  in  coming  to  that  result, that  insanity — 
mental  disease — existing  at  the  time  when  the  will 
was  made,  was  not  a  ground  for  setting  aside  the 
will  however  sensible  it  might  be,  bnt  I  cannot 
resist  the  authorities  to  that  effect.     The  chief 
difficulty  which  I  have'  had,  and  which  lingered 
longest  notwithstanding  those  authorities,  was  in 
seeing  that  this  wiU  is  not  connected  with  the 
insanity  of  its  maker.    I  think  it  is  connected 
with  that  insanity  to  this  extent,  that  it  was  made 
under  the  insane  impuUe — the  very  same  in- 
sane impnlae — ^which  led  him  to  terminate  his 
own   existence,    bnt    for   which    we   have    no 
reason    to  believe   the  will  would    have  been 
made  at  all.      His  insanity  or  mental  disease, 
as  I  agree  with  the  Lord  Ordinary  in  calling  it, 
produced  the  impulse  to  terminate  his  existenoe 
as  no  longer  bearable — the  same  facts  not  produc- 
ing any  such  reenlt,  or  any  similar  result,  or  any- 
thing at  all  like  it,  on  any  of  faU  brother  officers, 
who  were  exposed  to  them  just  as  he  was  when 
he  was  under  the  impulse  and  resolved  to  yield  to 
it     Now,  when  he  was  under  that  impulse  he 
made  this  will.     It  was  part  of  his  preparation, 
just  as  much  as  taking  his  rasora  out  of   his 
dressing-case  and  opening  one  of  them  to  cnt  his 
throat  with.     It  is  there  my  difficulty  consists, 
that  by  oar  decision  we  dispUoe  legal    rights 
standing  npon  the  law  of  the  land,  and  which  he 
himself  displaced  by  giving  these  instructions  as 
to  the  disposal  of  his  property  while  he  was  not 
in  a  sound  state  of  mind.     I  aay  that  those  legal 
rights  were  displaced   by  the  wUl  expressed  as 
really  part  of  the  insane  impulse  which  was  upon 
the  man  immedUtely  before  he  completed  the 
act  of  terminating  his  existence.     In  that  respect 
I  say  this  case  goes  further  than  its  predecessors. 
On  the  whole,  however,  I  am  not  able  to  resist 
the  reasoning,  that  according  to  the  authorities, 
mental  insanity  is  not  a  sufficient  ground  for 
setting  aside  a  will  if  the   Oourt   judging  of 
the  matter    are    nevertheless  of   opinion    that 
the  man,  insane  or  diseased  in  mind  although  he 
was,  was  capable  of  expressing  bis  will  as  to  how 
his  property  should  go  after  his  death.     I  think 
the  testator  here  was  capable  of  doing  that.     I 
think  he  quite  understood  what  estate  he  had. 
I  think  he  had  an  intelligent  judgment  as  to  how 
it  was   desirable  that  his  property  should  go, 
and  that  he  expressed  that  will  of   his  own  in 
words  by  the  twtament  before  ub. 

Xliat  is  the  conclusion  at  which  I  have  arrived 
through  the  doubts  and  difficulties  I  have  ex- 
pressed, and  which  I  do  not  mean  to  represent  as 
other  than  considerable. 

LoBD  Obaiohhx — I  concur  with  your  Lordship 
in  thinking  that  the  result  at  whi(di  your  Lord- 
ship has  arrived  is  consistent  with  the  Uw  and 
facts  of  the  case.  I  cannot  have  any  doubt  that 
the  late  Major  Ballantyne  was  subject  to  what 
may  l>e  correctly  described  as  insane  delusions. 
At  the  same  time  the  insane  delusions  were  not 


Digitized  by 


Google 


456 


The  Scottish  Law  £eporter.—F<d.  XXIII. 


rBalUntjna  t.  Ktuh, 
Hveh  S,  18W. 


of  saoh  a  nature  aa  to  oolonr,  bo  to  speak,  the 
ordinary  transaotiona  of  his  life.  I  do  not  think, 
therefore,  that  it  ooald  be  held  that  anything 
which  was  not  ooloored  by  the  delusions  to  which 
he  was  snbjeot  was  insufficiently  done  by  him,  nor 
can  any  snoh  action  be  described  as  having  been 
done  by  him  while  he  was  in  a  state  of  nnsound 
mind.  For  that  reason  I  think  it  cannot  be  held 
that  be  was  incapable  of  disposing  of  his  pro- 
perty. The  question  which  we  have  to  consider 
here,  as  in  every  such  case,  is  one  of  simple  fact— 
whether  or  not,  according  to  the  evidence  brought 
forward,  the  testator  had  or  had  not  a  sound  dUs- 
posing  mind,  or  was  or  was  not  capable  of  oonoeiv- 
ing  and  executing  the  will  which  he  left  behind  ? 
If,  on  the  evidence  brought  forward,  the  Oourt  or 
tiie  jury  are  satisfied  that  he  was  so  capable,  then 
the  ground  of  challenge  is  absolutely  swept  away, 
and  it  matters  not  that  on  something  else  the 
testator  might  have  shown  that  he  was  of  un- 
sound mind.  That  he  was  of  unsound  mind  in 
connection  with  something  else  is  not  the  ques- 
tion. The  question  is.  Was  the  will  well  made  ? 
Was  it  made  by  anyone  who  knew  what  he  was 
doing?  Was  it  made  when  be  was  uninfluenced 
by  any  peculiarity  in  regard  to  the  particular 
matter  he  was  doing  ?  Is  there  anything  to  be 
found  in  the  will  which  shows  that  in  executing 
it  he  was  influenced  by  the  peculiarity  or  delusions 
to  which  he  was  subject  ?  Now,  I  think  that  the 
answer  to  that  questim  must  be  in  the  negative. 
I  conceive  that  it  would  not  only  be  very  unfor- 
tunate, but  a  very  strange  result,  if  this  will  were 
to  be  set  aside  in  the  circumstances  of  this  case. 
For  some  years— perhaps  not  for  many,  but  for 
some  years — Major  Ballautyne  was  capable  of 
doing  everything  that  any  sane  man  would  be 
expected  to  do,  or  which  it  was  necessary  for  any 
man  to  do.  He  performed  all  his  duties  as  an 
ofSoer.  He  performed  all  his  social  duties  and 
his  duties  to  his  friends  and  others.  So  far  as 
we  can  see,  he  transacted  in  a  perfectly  satisfac- 
tory way  every  duty  which  he  was  called  upon 
to  perform.  Themanner  in  which  he  performed  his 
duties  gave  no  indication  of  any  mental  peculiarity 
whatever.  He  did  his  part  just  as  well  as  any 
man  going  out  and  in  in  the  world  would  do. 
Now,  if  we  come  to  the  conclusion  on  these  facts 
that  this  will  was  not  made  by  a  man  capable  of 
disposing  of  his  property,  I  should  think  it  would 
be  a  very  unreasonable  one.  There  seems  to  me 
to  be  no  ground  for  any  such  conclusion.  It 
would  be  strange  as  well  as  unreasonable  to  hold 
that  when  he  was  doing  other  things  so  reason- 
ably and  satisfactorily  he  could  not  make  a  will 
just  as  well.  Of  course  these  remarks  are  all  on 
the  assumption  that  the  making  of  the  will  was 
not  influenced  by  the  delusion  which  led  to  the 
suicide,  and  which  undoubtedly  coloured  his  later 
Mtions. 

I  have  said  this  much,  but  I  do  not  know  that 
there  is  any  reason  for  going  further — if,  indeed, 
there  is  reason  for  going  so  far — for  the  Lord 
Ordinary  has  given  an  admirable  exposition  of 
his  own  views  both  as  to  the  law  and  the  facts 
of  the  case,  and  I  entirely  concur  with  him,  and 
in  truth  adopt  everything  he  has  said. 

LOBD  BCTBXSFUBD  O1.ABX — I  COnOUT. 

The  Court  adhered. 


Oouaself or  Pursuers— D.  -F.  Mackintosh,  Q.  O.— 
GrahamMurray.    Agents— Kussell4Dunlop,0.S. 

CounselforDef  enders— J.  P.  B.  Robertson,  Q.C. 
—Dickson.    Agents— J.  &  F.  Anderson,  W.8. 


Wednesdatf,  January  6. 

FIRST    DIVISION. 

[Sheriff  of  Fife. 
DENHAM  V.  BBTHUNB  AND  OTHEBa 

Proem— Appeal— Judicature  Act  1825  (6  Geo. 
lY.  cap.  120),  see.  iO—SheHff— Proof. 

An  action  to  interdict  the  defender  from 
golfing  or  "putting"  on  a  piece  of  ground 
forming  part  of  Pilmour  Links  at  St 
Andrews  was  raised  at  the  instance  of 
Lieut -CoL  Bethune  and  others  on  behalf 
of  the  St  Andrews  Ladies'  Golf  Club,  who 
claimed  to  be  tenauta  of  the  ground  in 
question,  and  to  have  enjoyed  uninterrupted 
possession  thereof  for  more  than  seven  years 
prior  to  the  action.  The  defender  main- 
tained right,  as  an  inhabitant  of  St  Andrews, 
to  golf  on  the  ground.  The  Sheriff  allowed 
a  proof,  and  the  defender  applied  for  a  jury 
trial.  The  Court  were  of  opinion  that  a 
proof  ought  to  be  taken,  and  remitted  to  one 
of  the  Sheriffs-Substitute  of  the  district  to 
take  a  proof  in  the  cause. 

Counsel  for  Appellant  —  M'Eechnie.  Asents 
— Mitchell  *  Baxter,  W.S. 

Counsel  forllespondents— Gillespie.  Agents- 
Mackenzie  Sc  Eermaok,  W.S. 


Wednesday,  January  6. 

FIRST     DIVISION. 

[Sheriff  of  Lanarkshire 
SELKIBK  (cOUPLAND's  TEUSTBe)    V. 
COUPLAND. 

BankrupUy—  Goodvnllo/HotelBvHneu—Ddivery 
of  Lieenee— Bankruptcy  {SeoUanO)  Ati  1856  (19 
and  20  Vict.  cap.  29),  teet.  91  and  93. 

The  tenant  of  an  hotel  became  bankrupt, 
and  after  his  sequestration  obtained    with 
the  concurrence  of  the  trustee,  a  new  oerti- 
floate  or  licence.     The  trustee  then  sold  the 
goodwill  of  the  business.      Held  that  the 
license  was  an  accessory  of  the  goodwill, 
and  that  the  trustee  was  entitled  to  deliveir 
of  it  for  behoof  of  the  creditors. 
This  was  an  appeal  of  the  trustee  against  a  de- 
liverance of  the  Sheriff  in  the  prboess  of  seques- 
tration of  the  estates  of  H.  C.  Coupland,  hotel- 
keeper,  Langham  Hotel,  Buchanan  Street,  Ghugow, 
under  the  Bankruptcy  (Scotland)  Act  1866.     The 
question  "  Will  you  hand  me  the  eertificate  of 
license  for  the  Langham  Hotel?"  was  put  to  the 
bankrupt    by  the  agent  for  the   trustee,   and 
objected    to   by   the    agent   for   the  bankrupt 
"(1)  on  the  ground  that  it  was  hypothecated 
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to  him,  and  (3)  that  it  had  been  aoqnired  by 
the  banknipt  snbseqnent  to  his  sequestration, 
and  therefore  did  not  fall  to  be  handed  orer 
ezoept  by  order  of  the  Lord  Ordinary  on  the 
Bills."  The  Sheriff  repelled  the  first  objeo- 
tion,  and  sustained  the  second. 

The  trustee  appealed  to  the  Court  of  Session. 
He  stated  that  the  goodwill  of  the  Langham 
Hotel,  aiasgow,  which  was  the  only  asset  in  the 
sequestrated  estate  known  to  him,  had  been 
sold  by  him  pablioly  for  £120,  and  that  the 
oertifioate  of  license  which  was  held  by  the  bank- 
rupt, and  was  of  no  ralue  to  him  without  pos- 
session of  the  hotel,  was  an  accessory  of  the 
goodwill,  and  should  be  delivered  to  the  appel- 
lant. The  trustee  therefore  prayed  the  Court  to 
recal  the  deliverance  of  the  Sheriff-Substitute, 
and  to  ordain  the  bankrupt  to  deliver  to  him 
the  certificate  of  license. 

The  trustee  in  argument  founded  on  sec- 
tions 91  and  93  of  the  Bankruptcy  (Scotland) 
Act  1856,  and  also  on  the  case  of  Selkirk  v. 
Seniee,  Oct.  32,  1880,  8  B.  29. 

The  bankrupt  appeared  in  person,  and  re- 
sisted the  application. 

The  Court  then  pronounced  this  interlocutor : 
— "  Ordain  the  bankrupt,  on  or  before  the  first 
sederunt  day  in  January  next,  to  produce  the 
certificate  referred  to  in  Uie  appeal ;  and  appoint 
the  trustee  to  state  in  a  minute  the  terms  of  the 
sale  of  the  business  of  the  Langham  Hotel,  and 
the  use  he  proposes  to  make  of  the  said  certificate. " 

The  trustee  in  obedience  to  this  interlocutor 
lodged  a  minute  stating  the  following  facts:— 
(1)  That  he  was  confirmed  as  trustee  on  Slst 
August  1886.  The  hotel  had  been  let  fur- 
nished to  the  babkrupt  in  1883,  under  a  lease 
for  a  period  of  years  expiring  in  1895,  at  rents 
rising  gradually  from  £550  per  annum  to  £1000 
per  annum.  The  lease  to  the  bankrupt  con- 
tained a  clause  excluding  his  assignees  and  sub- 
tenants without  the  written  consent  of  the  land- 
lords. (2)  At  the  date  of  the  sequestration  the 
banlarapt  was  carrying  on  business  without  a 
formal  certificate  or  licence,  having  omitted  to 
apply  in  time  before  the  April  Court  for  a  re- 
newal of  his  certificate,  which  expired  in  May 
1885.  The  bankrupt,  however,  obtained  from 
the  Excise  authorities  a  permit  to  carry  on  the 
hotel  temporarily,  and  the  business  was  being 
oarried  on  under  this  permit  at  the  date  of  the 
sequestration.  (3)  With  the  view  of  obtaining 
the  best  price  for  the  goodwill  of  the  hotel,  the 
trustee  delayed  exposing  the  same  to  sale  till 
after  the  October  Licensing  Court.  At  that 
Court,  with  the  sanction  and  approval  of  the 
trustee,  an  application  for  a  certificate  was 
made  by  the  bankrupt,  and  as  the  application 
was,  though  technically  for  a  new  certificate,  truly 
for  a  renewal  of  a  certificate  formerly  granted, 
the  magistrates  gave  the  certificate  referred  to  in 
the  appeal  without  any  difflcuUy.  (4)  The 
trustee,  with  consent  of  the  commissioners  on 
the  estate,  thereafter  exposed  the  goodwill  of  the 
business  for  sale  publicly  after  due  advertise- 
ment, and  conform  to  articles  of  roup.  (5)  The 
goodwill  was  sold  to  Mr  Charles  Macrae,  hotel- 
keeper,  Olasgow,  on  1st  December  1385,  at  the 
public  exposure,  for  £12{).  By  the  articles  of 
roup  it  was  provided  that  the  price  was,  within 
twenty-four  hours  after  the  sale,  to  be  consigned 
on   deposit-receipt  in  joint  names  of  the  trus- 


tee and  the  purchaser.  It  was  also  provided  by 
said  articles  as  follows  : — "Sixthly,  The  exposer 
shall  not  earlier  than  the  11th  day  of  December 
1885  hand  to  the  purchaser  the  certificate  of 
licence  relating  to  the  said  business,  in  exchange 
for  which  the  purchaser  shall  endorse  the 
deposit-receipt  for  the  price,  and  deliver  the 
same  to  the  exposer,  and  the  purchaser  shall  at 
the  same  date  be  entitled  to  entry  to  the  said 
hotel  (so  far  as  the  exposer  is  entitled  to  give 
him  such  entry).  It  is  understood,  however, 
that  the  purchaser  shall  take  the  risk  of  obtain- 
ing the  consent  of  the  landlords  to  his  tenancy 
of  said  hotel,  and  shall  also  take  the  risk  of 
obtaining  a  transfer  of  the  said  lieanse, 
Snenthly,  In  the  event  of  the  exposer  being 
unable  to  deliver  the  said  certificate  of  licence 
within  the  period  of  two  months  from  the  date 
of  the  exposure,  the  sale  shall  be  at  an  end,  but 
the  exposer  shidl  not  be  liable  in  any  damages  to 
the  purchaser. "  (6)  In  selling  the  goodwill  and 
undertaking  to  deliver  the  certificate  the  trus- 
tee followed  the  course  invariably  followed  by 
trustees  in  the  sequestration  of  the  estates  of 
hotel-keepers  and  spirit  merchants,  with  this 
difference,  that  in  the  ordinary  oase  the  sale  is 
(iarried  out  at  once  after  the  sequestration,  but 
in  this  ease,  through  the  bankrupt's  failure  to 
apply  in  time  for  a  renewal  of  his  certifleate,  the 
trustee  had  to  wait  till  a  oertifioate  was  got. 

The  trustee  further  stated  : — "  On  obtaining 
the  certificate  the  appellant  proposes  to  hand  it 
to  the  purchaser  Mr  Macrae  in  exchange  for 
the  indorsation  of  the  said  deposit-receipt  for 
£120.  The  oertifioate  will  be  endorsed  by  the 
appellant  to  the  effect  that  Mr  Macrae  is  pur- 
chaser. This  is  in  accordance  with  the  usual 
practice  followed  in  the  sales  of  the  goodwill  of 
hotel  businesses,  and  the  indorsation  enables  the 
purchaser  to  get  a  transfer  more  readily  than  it 
would  be  for  him  to  get  a  new  certificate  alto- 
gether. On  Mr  Macrae  getting  the  certificate  he 
must,  before  carrying  on  business,  make  appli- 
cation to  the  magistrates  for  a  transfer  of  it  to 
himself  as  the  present  tenant  of  the  hotel ;  and 
if  the  magistrates  consider  him  a  fit  and  proper 
person  the  transfer  will  be  granted  forthwith, 
but  with  the  steps  ulterior  to  the  delivery  of  the 
certificate  to  the  purchaser  endorsed  and  the 
payment  of  the  price  the  appellant  has  no  con- 
cern. No  other  certificate  wUl  be  granted  during 
the  currency  of  the  one  in  question,  which  in 
ordinary  course  will  endure  till  ICay  next,  and 
no  transfer  of  said  oertifioate  to  the  purchaser 
will  be  granted  unless  the  said  certificate  is  pro- 
duced to  the  magistrates  endorsed  by  the  appel- 
lant Bat  for  the  obligation  to  deliver  the 
certificate  the  goodwill  would  not  have  sold  so 
readily,  or  realisisd  as  much  as  it  did.  The  bank- 
rupt has  not  been  in  possession  of  the  hotel 
premises  since  21st  December  1885.  He  has  no 
interest  to  retain  the  oertifioate.  The  goodwill 
of  the  hotel  was  given  up  by  him  as  an  asset  in 
his  state  of  affairs.  The  Excise  authorities  will 
not  grant  a  permit  to  ths  purchaser,  as  no  permit 
is  given  where  a  oertifioate  has  been  granted  by 
the  magistrates,  and  is  current.  In  consequence 
of  the  want  of  said  certificate,  Mr  Maotae  and 
the  appellant  are  prevented  from  carrying  on  the 
business  of  the  hotel  in  question." 

Parties  were  heard  on  this  minute.  Oonpland 
appeared  personally  to  oppose  the  appeal. 
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LoBO  FBiBiDain! — I  haye  no  donbt  with  regard 
to  this  case. 

The  lease  and  goodwill  of  this  hotel  form  part 
of  the  sequestrated  estate,  aud  the  basiness  can- 
not be  carried  on  without  the  licence.  At  the 
date  of  the  sequestration  the  hotel  had  been  car- 
ried on  under  a  series  of  certificates  for  the  per- 
sons who  held  the  lease  of  the  hotel.  It  happened 
accidentally  that  at  the  time  of  the  sequestration 
there  was  no  certificate  of  the  right  kind,  for  the 
builunpt  had  per  ineuriam  not  applied  for  one 
in-  time.  He  therefore  applied  for  and  ob- 
tained a  permit  which  enabled  him  to  carry  on 
the  basiness  just  as  if  he  had  got  a  certificate. 
The  next  Licensing  Court  occurred  after  the 
sequestration,  and  the  bankrupt  with  the  sanction 
of  the  trustee  applied  for  a  new  certificate,  which 
was  granted.  It  ^>pear8  to  me  that  the  existing 
certificate  and  licence  are  documents  belonging  to 
the  bankrupt's  estate,  and  that  they  go  as  acces- 
sories of  it  to  the  creditors.  Therefore  I  think  that 
the  trustee  is  entitled  to  the  certificate  and  licence 
in  order  to  get  a  transfer.  If  the  bankrupt  attaches 
any  importance  to  getting  back  the  certificate  after 
the  transfer  has  been  obtained,  there  is  no  reason 
why  he  should  not  get  it  back  after  the  trustee 
has  made  use  of  it — that  is  to  say,  after  the  next 
liioensing  Court,  when  the  purchaser  will  be 
bound  to  get  a  fresh  certificate  in  his  own 
name. 

I  think  we  should  reoal  the  deliverance  in  so 
far  as  appealed  against,  and  ordain  the  bankrupt's 
agent  to  delirer  the  certificate  and  licence  to  the 
trustee. 

ZjOsd  Musi  oonoarred. 

liOSD  Saxin) — There  can  be  no  doubt  that  if 
the  sequestration  had  occurred  during  the  cur- 
rency of  the  certificate,  and  the  business  was  to 
be  sold,  the  bankrupt  would  have  been  bound 
to  give  the  certificate  up.  There  is  here  this 
peculiarity  that  the  certificate  was  not  so  granted. 
The  trustee  might  hare  said  to  the  bankrupt  that 
be  was  to  leare  the  premises,  and  he  would  then 
not  have  been  bound  to  get  a  new  certificate.  But 
it  was  arranged  that  he  should  remain,  and  that 
he  should  get  a  new  certificate. 

It  was  said  by  the  bankrupt  that  the  trustee 
had  not  used  him  welL  That  mayor  may  not  be 
so.  We  cannot  enter  into  it  in  regard  to  the  pre- 
sent question,  though  it  may  be  that  the  bank- 
rupt has  a  ri^t  of  action  to  enforce  any  arrange- 
ment he  has  made  with  the  trustee. 

LoBD  Adam  concurred. 

The  Court  recalled  the  deliTenmoe  of  the 
Sheriff  -  Substitute  in  so  fat  as  appealed  against, 
and  ordained  the  faaakrupt's  agent  to  deliver 
the  oertifloate  and  lioenoe  to  the  trostee. 

Counsel  for  Appellant — Dickson.  Agent — 
David  Tnmbull,  W.& 

Counsel  for  Hr  Ocupland — Party. 

Counsel  for  Mr  Fyfe,  the  Agent  for  the  Bank- 
rupt—Younger.  Agents — Bonald  ft  Bitohie, 
8,8.0. 


Friday,  March  5. 

FIRST    DIVISION. 

[Lord  M'Laren,  Ordinary. 
CABTKS  (ll'OBEQOB  &  PBINOLB's  TBUSTBE) 
V.  J0HN8T0NK. 

BaiJmtptey  —  Indoned  Cheque  —  Attignation  in 
Baiitfaetion— Payment  in  Oaeh — Trade  Trane- 
aetion—Aet  1696,  e.  5. 

The  indorsation  by  a  bankrupt  to  a  cre- 
ditor within  sixty  days  of  banfamptcy  of  a 
cheque  in  which  the  bankrupt  is  payee,  in 
payment  of  a  debt  already  due,  is  an  assig- 
nation in  satisfaction  withhi  the  meaning  of 
the  Act  1696,  c.  6. 

A  firm  of  wool  brokers  in  Leith  had  oon- 
signed  to  them  in  July  1883  certain  wool  for 
sale,  which  was  sold  in  the  months  of  August, 
September,  and  October  following.  Accord- 
ing to  the  ordinary  oonise  of  the  wool  trade, 
the  price  should  have  been  remitted  to  the 
consigner  within  twenty-one  days  from  the 
date  of  the  sales.  Thu  was  not  done,  but 
on  6th  January  1884  the  broken  sent  to  the 
consigner,  who  resided  near  Ifoffat,  an  ad- 
vice-note stating — "We  have  this  day  sold 
on  your  account  the  under-noted  wool.  .  . 
Remittances  are  due  in  twenty-one  days." 
On  2l8t  January  they  remitted  the  amount 
dae.  The  remittance  was  made  partly  by 
means  of  two  cheques  drawn  by  third  parties 
in  favour  of  the  brokers,  and  payable  to 
them  or  their  order,  one  crossed  generally 
upon  an  Edinburgh  bank,  the  other  un- 
crossed upon  a  bank  in  Jedburgh.  At  the 
time  this  remittance  was  made  the  brokeis 
were,  and  had  for  some  time  past  been,  in- 
solvent ;  their  bank  account  was  overdrawn, 
and  they  had  never  previously  made  a  re- 
mittance in  this  form.  The  indorsee  cashed 
the  cheques  at  his  bank  in  Moffat ;  he  had 
not  been  pressing  for  payment,  and  had  no 
knowledge  of  his  debtors'  impending  insol- 
vency. On  22d  January  the  broken  took 
advice  with  regard  to  the  state  of  their 
affain,  and  on  24th  January  issued  a  circu- 
lar to  their  creditors.  Their  estates  were 
sequestrated  on  6th  February  1884.  Held, 
in  an  action  of  reduction  at  Uie  instance  of 
the  trustee  in  the  sequestration,  that  the  in- 
dorsations of  these  two  cheques  were  neither 
payments  in  cash  nor  transactions  in  the 
ordinary  course  of  trade,  and  were  reduo- 
ible  under  the  Act  1696,  o.  6. 
This  was  an  action  of  reduction  under  the  Act 
1696,  c.  6,  at  the  instance  of  F.  W.  Carter,  C.A., 
trustee  upon  the  sequestrated  estates  of  M'Oregor 
ft  Fringle,  wool  broken  in  Leith,  against  John 
Anderson  Johnstone,  Archbank,  Moffat,  in  which 
the  pursuer  sought  to  reduce  certain  payments 
whiui  had  been  made  within  sixty  days  of  bank- 
ruptcy by  the  bankrupts  to  the  defender  by 
means  of  two  indoned  cheques. 

The  defender  bad  transacted  business  with 
the  bankrupts  from  the  year  1875  down  to  the 
date  of  their  sequestration  in  1884.  In  July 
1883  Johnstone  consigned  to  M'Oregor  ft  Fringla 
certain  dips  of  wool  for  s«Je.    These  wools  were 
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■old,  some  on  8th  Angnst  to  Whitwell,  Har- 
greaves,  A  Oo.,  Kendal,  and  J.  Vf.  Grainger,  Kil- 
mamook ;  some  on  26th  September  to  J.  Temple- 
ton  A  Son,  Ayr ;  and  some  on  80th  December  fol- 
lowing to  J.  Aykroyd  &  Sons,  Bradford.  The  total 
price  realised  was  £292, 1 2s.  1  d.  Aocording  to  the 
ptaotioe  in  the  wool  trade,  this  amount,leBB  charges 
and  commission,  should  have  been  remitted  to  the 
consigner  Johnsone  within  twenty-one  days  from 
the  date  of  the  respective  sales.  M'Gregor  & 
Pringle,  however,  made  no  remittance,  bat  on  6th 
January  1884  sent  to  Johnstone  an  advice-note  in 
these  terms — '  *  We  beg  to  ad  vise  that  we  have  this 
day  sold  on  your  aooonnt  the  under-noted  wools;" 
then  followed  a  note  of  the  wools  consigned  in 
the  previoTU  Jul;  ;  and  at  the  foot  of  the  advice- 
note  was  this — "  Bemittanoes  are  due  in  twenty- 
one  days. "  This  advice-note  covered  the  aoeoont 
sales,  which  brought  out  £280,  Ss.  8d.,  the  nett 
amount  due  the  consigner  after  deducting  charges, 
commission,  &a. 

This  sum  of  £280,  Ss.  8d.  H'Oregor  &  Pringle 
remitted  to  Johnstone  on  2l8t  January  in  Uie 
following  way; — They  had  in  their  possession 
(1)  a  chMue  dated  16th  January  1884,  drawn  by 
Duncan  t  Brown,  wool  merchants,  Canonmills, 
upon  the  Stockbridge  Branch,  Edinburgh,  of  the 
Commercial  Bank  of  Scotland  (Limited),  for 
£86,  12s.  8d,  payable  to  them  or  their  order,  and 
craned  generally ;  and  (2)  a  cheque  dated  17th 
January  1881,  drawn  by  John  &  William  Hilson, 
Jedburgh,  on  the  Bank  of  Scotland,  Jedburgh, 
for  £120,  payable  to  them  or  their  order,  and  un- 
oroesed.  Neither  Duncan  A  Brown  nor  J.  &  W, 
Hilflon  were  purchasers  of  any  of  the  wool 
consigned  by  Johnstone  to  M'Oregor  A  Pringle. 
These  two  Cheques  M'Gregor  &  Pringle  indoraed 
to  their  creditor  Johnstone  (putting  on  them 
"  Pay  Mr  J.  A.  Johnstone  or  order  "),  and  sent  to 
him  on  21st  January,  along  with  two  bank 
draftB  for  the  balance,  in  payment  of  their  debt 
of  £280,  Ss.  8d.  At  the  date  of  raising  the  action 
the  pursuer  was  not  aware  that  the  balance  bad 
been  remitted  by  means  of  these  bank  drafts. 

These  cheques  were  received  by  Johnstone  on 
22d  January,  and  paid  into  his  account  with  the 
Bank  of  Scotland  at  Moffat  on  the  following  day. 
They  were  presented  for  payment  and  duly 
honoured. 

M'Gregor  &  Fringle's  estates  were  seques- 
trated on  eth.Febrnary  1884,  and  F.  W.  Carter, 
the  pursuer,  was  subsequently  appointed  trustee. 

On  the  record  as  originally  framed  the  aver- 
ments of  the  pursuer  were  as  follows,  after  setting 
forth  the  facts  above  stated  —  "  M'Gregor  £ 
Pringle  as  partners  and  as  individuals  were  insol- 
vent at  the  time  the  said  indorsations  were  made, 
and  continued  so  down  to  the  date  of  the  seques- 
tration of  their  estates,  and  the  indorsations  of 
the  said  cheques  or  drafts  by  them  to  the  de- 
fender were  made  and  granted  for  the  satisfaction 
or  further  security  to  Qie  defender  of  the  debt  or 
debts  then  due  to  him  by  the  said  M  'Gregor  A, 
Frin(^e  in  preference  to  other  and  prior  creditors 
within  the  space  of  sixty  days  b^ore  the  said 
M'Gregor  A  Pringle  as  partners  and  as  individuals 
became  bankrupt."  Then  particulars  of  the  sales 
above  stated  were  given,  and  it  was  further  averred 
— After  each  of  these  sales  the  proceeds  of  the 
wools  sold  thereat  were  respectively  (less  com- 
misnon  and  charges)  due  by  the  bankrupts  to  the 
defender,  and  in  the  ordinary  course  of  busineiw 


ought  to  have  been  remitted  within  twenty-one 
days  of  the  respective  sales.  This,  however,  was 
not  done,  and  the  said  debt  remained  unpaid  till 
within  sixty  days  of  the  bankruptcy,  when  it  was 
paid  in  manner  above  stated. 

The  pursuer  pleaded— "(1)  The  transactions 
represented  by  the  indorsations  ohkllenged,  and 
the  said  indorsations  themselves,  are  reducible 
under  the  Act  1696,  cap.  5,  as  being  entered  into, 
made,  and  granted  by  the  bankrupts  in  satisfac- 
tion or  security  to  the  defender  of  a  pre-existing 
debt  within  60  days  of  bankruptcy  in  preference 
to  other  creditors." 

The  defender  pleaded— "(1)  The  averments  of 
the  pursuer  are  irrelevant  and  insufficient  in  law 
to  support  the  conclusions  of  the  summons.  (2) 
The  payments  in  question  being  payments  in 
cash  are  not  reducible  under  the  Act  1696,  cap.  6. 
(S)  The  transactions  and  payments  in  question 
were  in  the  ordinary  course  of  trade,  and  are 
therefore  not  reducible  under  the  Act  1696, 
cap.  6." 

The  Lord  Ordinary  (M'Laken)  on  16th  January 
1886  found  that  the  transaction  sought  to  b« 
reduced  ought  to  be  sustained  as  a  money  pay- 
ment of  a  debt  which  was  already  due,  repelled 
the  reasons  of  reduction,  and  assoilzied  the  de- 
fender. 

' '  Opinion.  — These  oases  raise  [tee  Note  infiv]  an 
important  question  in  bankrupt<^  law,  and  if  I  do 
not  discuss  them  at  length  it  is  not  because  they 
are  undeserving  of  deliberate  consideration,  but 
because  the  result  of  the  consideration  which  I 
have  given  to  them  may  be  expressed  very  briefly. 

"  I  take  first  the  case  in  which  the  bardcrupta 
within  the  statutory  period  of  constructive  bank- 
ruptcy paid  a  creditor  by  indorsing  over  to  the 
creditor  a  cheque  which  tiiey  had  received  in  the 
ordinary  course  of  business.  For  the  trustee  it 
is  contended  that  this  is  an  assignation  of  a 
valuable  security,  and  therefore  reducible  under 
the  statute  1696.  By  the  defender  it  is  treated 
as  a  cash  payment,  or  a  mode  of  payment  equiva- 
lent to  cash. 

"There  is  nothing  more  clearly  settled  in  bank- 
ruptcy law  than  that  an  insolvent  is  entitled  to 
^jprimo  wnienti  until  he  makes  a  deolaration 
of  insolvency.  When  he  '  stops  payment '  he  is 
considered  insolvent ;  but  his  creditors  have  no 
right  to  compel  the  restoration  of  moneys  paid 
by  the  bankrupt  in  discharge  of  his  current 
liabilities,  on  the  allegation  that  he  was  insolvent 
at  the  time  when  such  payments  were  made. 
'Hiis  is  not  an  exception  to  the  operation  of  the 
statute  of  1696 ;  it  is  a  case  not  falling  within  its 
scope;  because  the  statute  only  annuls  disposi- 
tions and  assignations  in  satisfaction  of  debt,  and 
does  not  interfere  with  the  payment  of  debts  in 
the  ordinary  and  legitimate  way. 

"If  an  insolvent  hands  his  creditor  his  own 
cheque  in  satisfaction  of  a  debt,  this  is  considered 
a  cash  payment,  because  it  is  the  way  nine-tenths 
in  amount  of  all  the  cash  transactions  of  the 
world  are  settled. 

"  It  has  not  been  shown  to  me  that  any  sound 
distinction  can  be  taken  between  payment  by  a 
cheque  on  the  insolvent's  individual  account  and 
payment  by  indorsing  and  handing  over  a  cheque 
wmoh  the  debtor  has  received  from  another  per- 
son. And  first,  I  am  not  of  opinion  that  the 
indorsing  of  a  cheque  in  discharge  of  a  debt  is  an 


uigitized  by 


Google 


460 


The  Scottish  Law  Eeporter.—Fol.  XI III. 


Center  ▼.  Johnstons 
lUreh5,188S. 


'assignation'  in  the  sense  of  the  statute.  A 
cheque  may  in  oertain  circumstaooes  have  the 
effect  of  an  assignation  of  funds  held  by  the 
banker.  Bat  in  the  ordinary  uses  of  such  a 
document  it  is  nothing  more  than  a  warrant  for 
payment.  It  is  an  arrangement  by  which  a  sum 
of  money  standing  at  the  credit  of  one  person  is 
transferred  through  the  intervention  of  the 
bankers'  dearing-honse  to  the  credit  of  another 
person,  thus  saving  the  parties  the  tronbls  and 
risk  Incident  to  the  actaal  uplifting  of  coin  from 
one  banking  establishment  and  transferring  it 
bodily  to  another.  This  is  evidently  payment  in 
the  most  convenient  form,  and  has  nothing  of  the 
nature  of  an  assignation,  so  far  as  I  can  discover. 
It  is  only  an  extension  of  the  principle  of  pay- 
ment by  cheque,  that  the  receiver  of  the  cheque, 
if  he  happens  to  have  a  sum  of  the  same  amount 
to  pay,  should  indorse  the  cheque  to  his  creditor, 
instead  of  sending  it  to  the  bank  and  drawing 
out  a  sum  of  the  like  amount. 

"But,  secondly,  I  do  not  think  that  the  trans- 
action challenged  is  tainted  with  the  evil  which 
it  was  the  object  of  the  statute  to  defeat. 

"  When  a  debtor  resorts  to  the  assignation  of 
goods  or  securities  in  lieu  of  payment,  it  may  be 
astomed  that  he  is  either  unable  to  pay  his  way, 
or  that  he  fears  to  attract  attention  to  his  circum- 
stances by  exposing  his  property  to  sale.  Neither 
of  these  presumptions  has  any  application  to  the 
indorsement  of  a  cheqne.  In  tiie  present  case 
there  was  nothing  whatever  to  prevent  the  bank- 
rapts  from  cashing  the  cheque  at  the  ofBce  of 
the  banker  on  whom  it  was  drawn,  and  with  the 
proceeds  purchasing  a  bank  order  for  the  amount 
which  they  desired  to  remit  to  their  creditor. 
The  indorsing  the  cheque  was  only  what  any 
solvent  person  might  have  done  to  save  the 
trouble  of  actually  cashing  it.  Insolvency  was 
not  the  cause  of  indorsing,  and  the  indorsing  of 
the  cheque  would  not  in  my  judgment  raise  any 
presumption  of  insolvency. 

"  In  this  case  I  am  of  opinion  that  the  trans- 
action challenged  ought  to  be  sustained  as  a 
money  payment  of  a  debt  which  was  actually  due." 
[NoT>. — At  the  same  time  the  Iiord  Ordinary 
delivered  judgment  in  the  case  of  Oarttr 
(M'Oregor  A  Pringle'i  Trustee)  v.  WaSaee,  in 
which  payment  had  been  made  by  a  bank  order 
indoiseid  over  by  the  bankrupts  to  the  defender. 

This  case  bad  been  heard  along  with  Carter  r. 
Johtutone,  and  the  argument  in  both  oases  was 
the  same,  the  defenders  maintaining  that  their 
case  was  a  fortiori  ot  Carter  v.  Johnitone. 
The  Lord  Ordinary  assoilzied  the  defenders. 
"  PpfntVm. — In  the  case  of  Carter  v.  WtMaee, 
where  the  payment  challenged  was  made  by 
indorsing  a  bank  order,  I  have,  if  possible,  even 
less  doubt  A  bank  order  is  really  a  bank  note. 
The  only  difference  is  that  it  is  in  the  form  of  a 
draft,  and  is  for  an  odd  sum  of  money,  while  the 
ordinary  printed  bank  note  is  for  an  even  sum. 
and  is  in  the  form  of  a  promissory-note.  The 
one  is  a  banker's  obligation  like  the  other,  and 
both  according  to  universal  usage  are  treated  as 
cash.  If  the  bank  order  in  question  had  been 
payable  to  bearer,  and  had  been  handed  over 
Uke  a  £100  bank  note,  no  one  would  have  thought 
of  disputing  the  payment.  It  was  necessary  that 
the  document  should  be  indorsed,  because  I 
presume  it  was  drawn  payable  to  the  bankrupts 


or  their  order.     What  difference  the  indorsation 
makes  I  fail  to  see.     In  this  case  also  I  am  of 
opinion  that  the  transaction  was  aotoal  payment, 
and  that  it  is  not  reducible." 
This  judgment  was  acquiesced  in. 

Counsel  for  P  ursner— Jameson .  Agents— Boyd, 
Jameson,  &  Kelly,  W.  8. 

Counsel  for  Defenders — Dickson.  Agent — J 
4A.  Hastie,  S.8.O.] 

The  pursuer  reclaimed,  and  after  hearing 
counsel  the  Court  allowed  him  to  add  the  follow- 
ing amendment  to  the  record— "None  of  the 
said  indorsations  was  granted  in  the  ordinary 
course  of  dealings,  or  formed  a  transaction  in  the 
course  of  trade.  At  the  date  of  the  said  indor- 
sations the  said  M'Qregor  k,  Pringle  were  not  in 
fact  carrying  on  business  or  deding  with  cus- 
tomers in  the  course  of  trade.  Oonscions  of 
insolvency,  the  partners  on  18th  January  ceased 
to  go  to  their  office  or  carry  on  business,  and 
they  did  not  resume  doing  so  before  the  public 
announcement  of  their  suspension  of  payment, 
which  was  made  by  circular  on  24th  January.  The 
said  indorsations  were  granted  by  reason  of  the 
inability  of  the  said  firm  to  meet  their  debts  by 
payment  in  cash  or  by  draft  on  their  bankers, 
who  were  the  Commercial  Bank,  and  not  the 
Bankof  Scothmd." 

The  defender  in  his  answer  to  this  amendment 
stated  that  the  cheques  in  question  "were  in- 
dorsed by  Messrs  M'Oregor  k  Pringle,  and 
received  as  cash  by  the  defender  in  the  ordinary 
course  of  trade  in  payment  of  a  debt  actually 
due.  The  defender  had  not  asked  for  payment, 
and  had  no  intention  of  taking  a  pref  eranoe,  but 
received  the  cheques  in  perfect  lonajide  without 
any  suspicion  of  the  impending  bankruptcy  of 
the  indorsers.  The  cheques  were  cashed  by  the 
defender  at  the  branch  of  the  Bank  of  Scotland 
at  Moffat  on  22d  January,  and  passed  through 
the  Edinburgh  Clearing  House  on  23d  January. 
The  circular  referred  to  was  not  issued  by  Messrs 
M'Oregor  ft  Pringle  until  24th  January,  and  no 
copy  was  sent  to  the  defender,  as  he  had  then 
ceased  to  be  a  creditor.  Further,  averred  that 
indorsed  cheques  are  a  common  and  ordinary 
medium  of  payment,  and  that  such  documents 
are  given  and  taken  as  cash  in  the  ordinary  course 
of  trade  both  in  Scotland  and  England.  Ad- 
mitted that  the  Commercial  Bank  were  Hessis 
M'Oregor  and  Pringle's  bankers." 

An  interlocutor  was  then  pronounced  remitting 
to  the  Lord  Ordinary  to  aUow  parties  a  proof  of 
their  averments,  the  pursuer  to  lead  in  the  proof, 
reserving  the  question  of  expenses. 

A  proof  was  taken  before  Lord  MliiSren,  in 
which,  in  addition  to  the  facts  already  stated,  it 
was  proved  that  M'Oregor  <t  Pringle  were  insol- 
vent on  21st  January  1884,  when  they  indorsed  the 
cheques  in  question.  Their  bank  account,  which 
was  kept  at  the  Leith  branch  of  the  Commercial 
Bank,  was  OTerdrawn  to  the  extent  of  £684,  and 
the  bank  agent  deponed  tfa^t  he  would  not  have 
honoured  any  of  their  cheques  after  the  21st, 
and  that  he  would  not  have  given  them  a  bank 
draft  if  they  had  proposed  to  pnrchase  it  unless 
they  had  first  repaid  the  over-draft ;  this  over- 
draft the  bank  agent  explained  had  only  been 
allowed  on  Friday  the  18th  after  pressure,  and 
in  the  expectation  that  something  would  b«  paid 
to  reduce  it  on  the  following  day. 
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Evidence  was  also  led  by  the  pnnner  to  show 
that  accordiog  to  the  praotice  in  the  wool  trade 
payment  was  made  by  the  bayer  within  14  days 
from  the  date  of  the  sole,  and  a  remittance  sent 
by  the  wool  broker  to  the  consigner  within  21 
days,  that  this  remittance  was  aanally  made  by 
oheqae  drawn  npon  the  broker's  own  banker,  and 
that  it  was  not  the  practice  of  the  trade  to  make 
remittances  by  indorsing  over  cheques  reoeived 
from  other  persons. 

In  regard  to  the  practice  of  indorsing  cheques 
the  pnrsaer  deponed — "It  is  very  nnnsnal  in 
my  experience,  where  the  firm  is  of  any  respect- 
ability and  solidity  to  find  mercantile  men  pay- 
ing their  debts  by  indorsing  the  cheques  of  third 
parties,  and  that  for  several  reasons.  One 
reason  is,  that  it  wotild  seem  as  if  they  were 
afraid  of  their  own  bankers  ;  that  their  bankers 
had  either  refused  further  credit  or  stopped  it 
altogether,  and  that  they  could  not  pay  the  oos- 
tomers'  cheques  into  the  bank  with  the  view  of 
getting  money  out  again  in  case  the  cheques  were 
stopped  by  thb  bank.  In  the  next  place,  it  is  in- 
expedient to  let  outside  creditors  know  whom 
they  are  dealing  with.  Again,  if  anything  goes 
wrong  in  the  way  of  getting  a  receipt  or  discbarge 
they  have  no  cheque,  whereas  their  own  cheque 
coming  back  indorsed  forms  a  capital  voucher 
failing  everything  else.  Another,  and  perhaps 
the  most  important  reason  is,  that  the  common 
mle  of  trade  is  to  cash  a  cheque  the  moment  you 
get  It ;  there  may  be  assets  to  meet  it  to-day,  but 
not  to-morrow,  and  consequently  if  a  cheque  is 
indorsed  and  passed  round  the  country,  it  may  be 
a  long  time  before  it  comes  back  to  its  bankets. 
There  is  also  an  inconvenience  in  taking  cheques 
representing  certain  sums,  and  supplementing 
them  in  order  to  make  up  the  desired  amount. 
You  require  either  to  have  a  small  cheque  on  the 
firm's  own  account  or  a  draft — in  fact  it  makes  a 
complicated  transaction,  and  makes  it  difficult 
for  the  cashier  to  balance  his  cash. " 

The  defender  led  evidence  in  support  of  his 
averment  that  indorsed  cheques  "are  given  and 
taken  as  cash  in  the  ordinary  course  of  trade;" 
the  result  was  practically  as  stated  by  the  Lord 
Ordinary  in  his  opinion  infra,  with  this  addition, 
that  it  was  proved  that  in  certain  cases  there 
would  be  a  saving  of  commission  in  indorsing 
over  a  cheque,  and  that  this  applied  to  the  cheque 
for  £1S0  drawn  at  Jedburgh. 

The  Lord  Ordinary  (M'LjlBin)  on  24th  October 
1885  pronounced  this  interlocutor — "In  respect 
of  the  statute  1696,  a  6,  ledaoes,  decerns,  and 
declares  in  terms  of  the  conclusions  of  the  ac- 
tion :  Finds  the  pnisner  entitled  to  expenses 
from  the  date  of  the  interlocutor  reclaimed 
against,  &,c. 

"Opinion. — This  action  was  brought  to  try 
the  question  whether  certain  bank  cheques  in- 
dorsed by  M'Oregor  &  Fringle  to  the  defender 
constitute  an  effectual  payment  to  the  defender, 
or  are  to  be  treated  as  constituting  an  illegal 
preference. 

"The  defender  Mi  Johnstone  had  no  know- 
ledge of  his  debtor's  insolvency,  and  was  not 
pressing  for  payment.  Hence  it  is  assumed  that 
there  is  no  foundation  for  a  charge  of  fraud  such 
as  the  common  law  would  reach.  The  question 
is,  whether  the  indorsements  constitute  a  fraudu- 
lent alienation  of  the  bankrupt's  effects  within 
the  meaning  of  the  statute  1696,  c.  6,  or  whether 


they  fall  within  the  known  exceptions  to  the 
statute,  as  being  either  the  equivalents  of  cash 
or  at  least  a  payment  in  the  ordinary  coarse  of 
business  ? 

"  It  is  of  course  a  condition  of  every  argument 
on  this  subject  that  the  statute,  neither  in  words 
nor  in  intention,  interferes  with  the  regular  pay> 
ment  of  debts  as  they  become  due.  And  in  the  con- 
struction of  the  statute,  if  we  may  accept  Pro- 
fessor Bell's  historical  exposition^  it  has  been  the 
uniform  opinion  and  practice  of  our  Judges  titat 
account-money  shall  be  treated  as  in  all  respects 
equivalent  to  coin,  where  it  is  transferred  in  pay- 
ment of  a  debt,  and  in  the  ordinary  course  of 
business.  For  this  reason  it  has  been  recognised 
that  banker's  obligations,  as  well  as  cheques  upon 
the  debtor's  bank  account,  are  to  be  treated  as 
actual  payment  without  any  inquiry  into  the  cir- 
cumstances. 

"  This  principle  has  received  effect  in  the  pre- 
sent sequestration,  and  has  been  acquiesced  in  by 
the  trustee.  At  the  original  hearing  of  the  present 
case  I  was  of  opinion  that  the  indorsed  deques 
ought  to  be  treated  as  account-money,  and  that 
it  was  unnecessary  to  send  the  case  to  proof.  I 
came  to  this  conclusion  the  more  readily  that  the 
record  .did  not  raise  any  circumstantial  case  of 
illegal  preference,  and  I  was  not  prepared  to 
hold  that  under  all  circumstances  or  irrespective 
of  circumstances  a  payment  made  by  indorsing 
over  another  man's  cheque  was  liable  to  be  cut 
down  by  the  statute  1696. 

"In  the  Inner  House  the  puisner  has  been 
allowed  to  amend  his  condescendence,  and  the 
amended  record  was  remitted  to  me  for  triaL  A 
proof  has  been  taken,  and  1  may  be  permitted  to 
say  that  on  further  consideration  I  entirely  con- 
cur in  the  view  of  the  Inner  House,  and  I  ynQl 
say  that  I  should  not  be  disposed  hereafter  to 
sustain  any  proposed  extension  of  the  known  ex- 
ceptions to  the  statute  1696,  c.  6,  without  inquiry 
into  the  circumstances  of  the  particular  case, 
and  the  commercial  usages  which  may  be  urged 
in  support  of  the  transaction  as  a  mode  of  pay- 
ment. 

"  I  will  also  add  that  in  my  opinion  the  aver- 
ments which  were  made  by  way  of  amendment 
of  the  record  have  been  established.  I  have  re- 
considered the  case  without  any  reference  to  the 
views  expressed  by  myself  at  the  first  hearing, 
and  for  Uie  reasons  which  I  shall  state,  I  am  of 
opinion  that  the  pursuer  has  established  his 
cose. 

"In  the  arguments  addressed  to  me  on  the 
statute  1696,  c.  6,  the  exceptions  of  cash  pay- 
ment and  payment  in  the  ordinary  course  of 
business  were  treated  as  distinct  exceptions,  each 
governed  by  its  own  conditions  and  rules.  My 
view  of  the  statute  is  somewhat  different.  I 
think  that  in  its  language  the  statute  is  suffi- 
cienUy  comprehensive  to  disable  the  debtor  from 
meeting  his  obligations  in  any  other  way  than  by 
payment.  If  a  debt  is  due,  and  a  document  is 
sent  to  the  creditor,  it  is  a  question  under  the 
statute  whether  this  is  payment,  or  whether  it  is 
the  alienation  of  an  asset  to  a  favoured  creditor. 
Some  modes  of  remittance  being  universally  used 
to  effect  payment  are  in  this  question  treated  as 
currency  or  equivalents  of  cash.  Other  commercial 
documents  may  or  may  not  be  media  at  payment, 
according  to  the  purposes  for  which  they  were 
obtained,  and  the  reasons  for  using  them  on  tha 
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{Mrtionlar  ocoasion.  In  regard  to  this  olan  of 
dooumentB  no  nnvarying  mle  can  be  laid  down, 
bat  each  case  mngt  be  considered  on  its  merits. 
I  take  first  the  general  case  of  a  remittance  by  a 
bill  of  exchange,  and  I  shall  afterwards  consider 
whether  the  indorsed  cheques  fall  within  this 
case. 

■'  If  a  commercial  house  holding  a  bill  payable 
in  a  foreign  country,  indorses  that  bill  to  a 
creditor  in  the  foreign  country ,  in  order  that  he 
may  receive  the  contents  and  apply  them  in  ex- 
tinction of  his  claims,  then  in  the  absence  of 
fraud  I  shoold  consider  that  to  be  a  good  payment. 
The  circumstances  being  supposed  the  same, 
except  that  the  parties  are  in  the  United  Kingdom, 
I  should  not  be  disposed  to  sustain  the  payment 
without  inquiry.  Tet  if  the  sum  to  be  paid  was 
larger  than  the  balance  which  the  party  usually 
kept  at  his  bankers,  and  if  the  evidence  should 
instmol  that  this  was  the  usual  mode  of  payment 
between  the  parties,  we  should  probably  uphold 
the  transaction.  This  at  least  is  the  opinion  of 
Professor  Bell  in  his  commentary  on  the  statute. 
Again,  in  the  simple  case  of  an  endorsed  bill  given 
in  lieu  of  payment,  without  any  course  of  dealing 
or  explanatory  circumstances,  we  should  certainly 
bold  that  to  be  a  preference. 

"As  already  observed,  there  is-a  general  un- 
derstanding that  bankers'  obligations  are  equi- 
valent to  cash  under  all  circumstances.  In  a 
question  under  this  statute  there  seems  to  be  no 
dilFerence  between  a  bank  note  and  a  bank  order, 
except  that  the  one  is  printed  and  payable  to 
bearer,  and  that  the  other  is  filled  up  in  writing 
for  the  required  sum,  and  is  made  payable  to  the 
purchaser's  order.  Both  are  media  of  exchange 
used  as  money,  and  necessarily  so  used  on  account 
of  the  inconvenience  of  ctkrrying  about  or  sending 
considerable  sums  of  coin. 

"In  the  present  case  the  documents  remitted 
to  the  defender  were  not  bankers'  obligations,  but 
were  the  cheques  of  two  of  the  bankrupts'  cus- 
tomers drawn  upon  their  bankers.  There  is  a 
considerable  body  of  evidence  to  the  effect  that  it 
is  customary  to  accept  endorsed  cheques  as  media 
of  payment ;  and  in  view  particularly  of  the  evi- 
dence of  gentlemen  connected  with  the  Bank  of 
Scotland  and  the  British  Linen  Oompany,  who 
were  examined  for  the  defender,  it  is  impossible 
to  doubt  that  the  cheques  of  private  individuals 
do  to  a  large  extent  pass  from  hand  to  hand  like 
bankers'  notes.  At  the  same  time,  it  is  the  fact 
that  by  the  majority  of  commercial  men,  as  well 
as  persons  not  engaged  in  business,  cheques  re- 
ceived are  sent  direct  to  the  recipient's  banker  for 
collection,  and  remittances  are  made  either  by 
bank  orders  or  by  cheques  on  the  account  of  the 
party  making  the  remittance.  I  also  consider  it 
proved  that  this,  which  I  take  to  be  the  tegnlar 
and  correct  mode  of  making  inland  remittances, 
was  the  mode  of  payment  used  and  praetised  by 
lifOiegor  A  Fringle,  the  bankrupts,  and  by  the 
other  wool-brokers  of  Leith.  Indeed,  the  witness 
Haokay  is  not  able  to  recall  any  single  instance 
during  his  service  as  book-keeper  to  U'Qiegor 
&  Fringle,  in  which  remittances  were  made 
otherwise  than  by  bank  order  w  the  cheque  of  the 
Arm  itself. 

"These  are  the  facts,  and  it  is  fnrther  to  b« 
oonsidwed  that  when  a  cheque  on  a  banker  is  en^ 
doiMd  and  sent  into  the  drole,  it  is  diverted  from 
ts  primary  purpose  and  converted  into  a  bill  of 


exchange  payable  on  demand.  That  being  so,  I 
am  of  opinion  that  the  indorsed  cheques  oannot 
be  considered  as  account  money,  and  that  the  law 
applicable  to  bills  of  exchange  endorsed  within 
the  period  of  constructive  bankruptcy  is  the  law 
to  be  applied  to  the  solution  of  this  case.  For 
this  reason  I  began  by  explaining  my  views  of  the 
effect  of  the  statute  of  1696  on  payments  by  bilL 

"The  present  case  is  a  case  of  an  inland  re- 
mittance. There  is  no  general  usage  to  support 
the  payment  in  that  particular  manner,  and  no 
convenience  in  doing  so.  The  practice  of  the 
firm  of  M'GTegor  A,  Fringle  not  only  lends  no 
support  to  the  defender's  oase,  but  is  the  most 
significant  fact  in  the  case  when  the  intention  to 
give  a  preference  is  considered.  At  the  time  when 
the  cheques  were  indorsed  over  IfOregor  A. 
Fringle  were  in  deep  water  ;  they  could  not  have 
purchased  a  bank  order  for  £206,  and  their  own 
cheque  for  that  sum  would  not  have  been  hon- 
oured unless  by  special  arrangement.  They  were 
under  obligation  to  their  bankers  to  apply  incom- 
ing money  in  reduction  of  a  tempof ary  over-draft 
which  had  been  given  them  to  meet  a  pressing 
emergency.  All  these  circumstances  lead  me  to 
the  conclusion  that  the  indorsation  of  the  two 
cheques  in  question  was  not  the  equivalent  of  a 
cash  payment,  but  was  a  mode  of  settlement  re- 
sorted to  by  the  bankrupts  under  the  pressure  of 
extreme  pecuniary  difficulty,  and  when  they  were 
unable  to  meet  an  obligation  of  the  given  amount 
in  cash.  I  find,  therefore,  that  the  documents 
libelled  ixe  reducible  as  assignations  of  valuable 
assets  made  within  sixty  days  of  bankruptcy  in 
satisfiiction  of  debt  and  in  preference  to  other 
creditors." 

The  defender  reclaimed,  and  argued — ^There 
was  no  distinction  in  principle  between  an  in- 
dorsed cheque  and  a  cheque  drawn  on  the  bank- 
rupt's own  bank  account,  which  would  admittedly 
have  been  equivalent  to  a  payment  in  cash.  The 
crossing  of  one  of  the  cheques  made  no  difference 
in  its  negotiability — Smith  v.  Union  Bank,  L.R., 
10Q.B.  291,  <^.  1  Q.B.D.  81.  Cash  payments, 
according  to  Professor  Bell,  were  not  struck  at, 
because  they  are  the  "  ordinary  way  of  discharg- 
ing obligations"— 2  Bell's  Comm.  201 ;  Ferbet  ▼. 
Bremer,  M.  1128;  Elohies,  toee  Bankruptcy,  No. 
26  ;  BUneow'i  TruUee  ▼.  Allan  A  Companjf,  De- 
cember 3,  1828,  7  8.  124,  and  August  28,  18S8, 
7  W.  ft  S.  26 ;  Diron,  Langdale,  £  Company  y. 
Oonan,  December  8,  1828,  7  8.  184  ;  Ramean  v. 
Kirkwood,  June  11,  1829,  7  8.  749 ;  MaekintoA 
▼.  Brierlif,  February  19,  1846,  6  Bell's  App.  1. 
This  principle  applied  to  indorsed  cbeqnes,  which 
were  also  "  commonly  received  as  cash" — 2  Ball's 
Oomm.  202.  They  were  documents  drawn  on  a 
banker,  and  immediately  exchangeable  for  cash. 
The  principle  which  had  been  applied  in  the  case 
of  bills  vriih  a  currency  did  not  apply  to  indorsed 
cheques,  because  such  bills  were  merely  a  means 
of  converting  credit  into  negotiable  cheqnea — 
WJute  V.  Briggi,  Jane  8,  1848,  6  D.  1148,  Lord 
Jastice-Olerk  Hope  at  1174 ;  Hortbrvgh  v.  Bam- 
»ay  <e  Company,  Jane  86,  1886,  12  B.  11 7L 
There  was  no  case  in  which  a  bill  payable  on  de- 
mand or  a  past-due  bill  had  been  held  redudUe. 
The  statute  did  not  strike  at  actual  payment,  bat 
at  satisfaction— QT.  Lord  Pallerton  in  Chiton  r. 
Forbe$,  July  9,  1888, 11  S.  916,  at  929 ;  Stair,  i. 
18,  6 ;  Taiflor  v.  Famle,  March  8,  1866,  17  D. 
689,  at  661.    Bven  if  this  was  not  held  to  be  a 
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oaah  payment,  it  wag  a  remittance  in  the  ordinary 
ooorse  of  tnde— CVtmpMi  t.  M' Gibbon,  M.  1189. 
Argned  for  the  pursner — An  indorsed  oheqae 
was  straok  at  by  the  words  of  the  Act,  being  an 
"assignation  in  satisfaction"  —  Britith  Linen 
Company  y.  Oarruthtri,  June  6, 1888, 10  B.  928. 
The  onu»  was  therefore  upon  the  defender  to 
show  that  saoh  dooaments  came  within  the  ex- 
ception of  cash  payments,  or  that  the  indona- 
tious  were  made  in  the  ordinary  conise  of  trade. 
They  were  not  within  the  exceptions  of  cash  pay- 
ments which  had  never  been  extended  beyond 
actual  cash,  bankers'  obligations,  or  cheques  on  the 
debtor's  own  account — MiUer  (^AUan't  Trrutee)  t. 
PAtStp.Febmary  24,1888,20S.L.R.  862.  Korwas 
the  payment  in  the  ordinary  course,  either  of  the 
wool  trade  generally  or  of  the  bankrupt's  own 
business,  as  shown  by  the  evidence.  It  was  no 
no  donbt  a  recognised  mode  of  making  a  remit- 
tanoe  to  a  distance  to  indorse  over  bills  to  a 
creditor  resident  in  the  place  where  the  bills  were 
accepted  transactions  such  as  those  in  question. 

At  advising — 

Iionn  8Hun> — The  amount  in  dispute  in  this 
ease  is  not  large,  bnt  the  qnestion  to  be  decided 
is  one  of  oonsideiabla  importance,  and  the  de- 
cision may  apply  to  other  transactions  of  a  similar 
kind  by  the  firm  of  M'Oregor  ft  Fringle  on  the 
eve  of  their  bankruptcy. 

The  estates  of  that  firm  were  sequestrated  on 
6th  February  1884.  Sixteen  days  before  the 
bankruptcy,  viz.,  on  21st  January,  the  bankrupts 
endorsed  two  cheques  drawn  in  their  favour 
which  they  had  received  from  debtors,  the  one 
for  £86,  12s.  8d.,  the  other  for  £120,  and  sent 
them  to  the  defender  Mr  Johnstone,  at  Arch- 
bank,  Moffat,  in  satisfaction  of  a  debt  due  by 
them  to  liim  for  wool  sold  on  his  aooonnt.  One 
of  these  cheques  was  drawn  on  the  branch  of  the 
Gommeroial  Bank  at  Stookbridge,  Edinburgh— 
the  other  on  the  Bank  of  Sootbmd  at  Jedburgh. 
It  is  clear  that  Mr  Johnstone  received  these 
cheques  in  the  most  perfect  good  faith,  in  entire 
ignorance  of  the  insolvency  of  his  debtors,  and 
that  the  buikrupts  ought  to  have  sent  him  a  re- 
mittance in  November  previously,  by  which 
time  they  had  themselves  received  the  prices  of 
the  wools  which  he  had  sent  to  them  for  sale. 

The  qnestion  to  be  decided  is,  whether  not- 
withstanding the  complete  bona  fde*  of  the  de- 
fender the  endorsement  and  transmission  of  the 
cheques  to  him  was  not  a  preference  struck  at  by 
the  statute  1696,  as  being  a  voluntary  assignation 
by  the  bankrupts  granted  in  favour  of  the  de- 
fender within  sixty  days  of  bankruptcy  in  satis- 
faction of  a  prior  di^  ?  The  librd  Ordinary 
has  decided  this  qnastion  in  favour  of  the  pur- 
suer, the  trustee  in  bankruptcy.  I  am  of 
.  opinion  that  his  Lordship's  judgment  is  sound, 
•nd  I  concur  generally  in  Ui«  grounds  he  has 
stated  in  support  of  it. 

The  transaction  complained  of  comes  directly 
within  the  words  of  the  statute,  which  dsolares 
voluntary  dispositions  and  assignations  to  be 
void  and  null.  The  indorsation  of  the  cheques 
in  question  was  an  assignation  in  form  and  in 
snbstanoe  of  an  asset  or  right  belonging  to  the 
bankrupts.  TUm  words  "  Fay  Mr  J.  A.  John- 
stone or  order,"  written  and  signed  on  the  back 
of  the  cheques,  was  sm^j  a  short  form  of 
Bssignation,  and  when  followed  by  transmiadon 


of  the  cheques  by  post  operated  as  a  transfer  of 
the  documents  and  their  contents  to  the  de- 
fender. 8o  much  the  defender's  counsel  were 
obliged  to  concede.  They  sought,  however,  to 
avoid  the  effect  of  the  statute  by  attempting  to 
bring  the  case  under  both  or  either  of  two  classes 
of  exceptions  to  which  the  statute  has  been  held 
inapplicable,  or  rather  to  both  or  either  of  two 
classes  of  cases  which  it  has  been  held  are  not 
struck  at  by  the  statute,  viz.— (1)  cash  payments 
by  a  debtor ;  and  (3)  transactions  in  the  ordi- 
nary oourae  of  business. 

In  no  possible  view  can  the  case  be  presented 
as  one  of  a  cash  transaction,  for  that  term  is 
properly  applicable  only  to  the  case  in  which 
in  return  for  goods  or  other  consideration  given 
at  the  time  the  purchaser  pays  the  stiptdated 
price.  The  wools  in  this  ease  had  bMU  de- 
livered for  sale  months  before,  and  had  been 
sold,  and  the  price  had  been  due  for  months. 
Bnt  even  for  past-due  debts  it  has  been  long 
settled  that  cash  payments  are  not  preferences 
struck  at  by  the  statute,  payments  in  cash  not 
being  in  any  sense  "  dispositions,  assignations, 
or  ouier  deeds ;"  and  it  has  been  argued  that 
endorsed  cheques  such  as  the  defender  received 
were  simply  equivalents  for  cash  payments,  and 
ought  to  bia  so  treated  in  the  present  question. 
It  is  quite  true  that  certain  equivalents  to  cash 
payments  have  been  recognised,  and  in  practice 
at  least  have  been  understood  to  be  effectual 
and  not  struck  at  by  the  statute.  A  draft  or  order 
purchased  from  a  banker  and  transmitted  to  a 
creditor  in  another  town — the  debtor's  cheque  on 
his  own  banker— and  in  some  oases  even  the  in- 
dorsation and  transmission  to  a  creditor  abroad 
of  indorsed  bills  payable  in  the  country  where 
the  creditor  resides  have  all  been  regarded  as 
equivalents  for  cash  payments,  or  different  forms 
of  making  cash  payments.  It  has  been  main- 
tained in  this  case  that  cheques  drawn  by  third 
parties  in  favour  of  a  merchant  and  indorsed  by 
him  are  equally  to  be  so  regarded,  and  are  not  in 
principle  distinguishable  from  the  other  equiva- 
lents to  which  I  have  referred.  This  argument 
cannot  in  my  opinion  be  sustained.  The  other 
equivalents  just  enumerated  are,  in  a  proper  and 
ordinary  signification  of  the  term  as  understood 
by  merchants,  payments  in  cash.  A  payment  to 
a  creditor  at  any  distance  is  never  made  by  send- 
ing cash  or  ba^-notes  either  by  messenger  or 
parcel.  A  banker's  draft  or  wder  is  the  ordi- 
nary and  safe  mode  of  making  a  cash  payment. 
The  payment  in  cash  is  made  to  the  banker,  who 
having  an  agency  at  the  plaoe  of  payment, 
undertakes  to  pay  the  amount  requiMd  to 
the  creditor  there.  An  indorsed  bill  (or  in- 
dorsed bills)  payable  in  a  foreign  country  is, 
again,  the  recognised  mode  of  transmission  of 
cash — the  ordinary  f<nm  of  making  remittances 
between  merchants — and  so  is  a  cash  payment  or 
direct  equivalent,  and  so  also  the  granting  of  a 
cheque  by  a  debtor  on  his  own  bank  account.  It  is 
quite  true  that  such  a  cheque  intimated  toa  banker 
operates  as  an  assignation  of  so  much  of  the 
debtor's  funds  as  are  in  the  banker's  hands,  and 
in  this  view  it  may  be  said  that  prinM  fade  the 
granting  of  such  a  cheque,  if  within  sixty  days  of 
bankruptcy,  is  within  the  language  of  the  statute 
a  preference.  But  in  the  ordbiary  every-day 
conduct  of  bosineas,  and  even  in  the  making  A 
payments  by  persons  not  in  buinesi,  oaah  pojr- 
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ments  are  oompantively  speaking  rarely  made  in 
specie  or  in  bank  notes,  bat  are,  on  the  contrary, 
most  frequently  made  in  the  form  of  drafts  or 
orders  by  the  debtor  on  his  own  banker.  The 
debtor  is  thus  making  payments  of  bis  own  cash 
through  his  banker  with  whom  his  money  is 
deposited,  and  so  the  cheque  or  order  is 
like  the  banker's  draft  a  direct  eqaivalent 
for  cash.  The  proposal  to  treat  payment  by  en- 
dorsed cheques  in  the  same  way  is  going  a  great 
deal  further,  and  wonld  be  an  extension  of  the 
term  cash  payments  to  a  different  class  of  trans- 
actions, for  which  it  seems  to  me  there  is  neither 
anthority  nor  sound  principle.  Cheques  drawn 
in  favour  of  a  creditor  create  estate  in  him,  and 
if  by  him  transferred  by  indorsation  are  really 
properly  described  as  assignations  of  rights  or 
estate  bislonging  to  him.  No  better  illustration 
of  this  case  can  be  given  than  to  take  the  cheques 
in  question  which  were  sent  to  -a  creditor  in 
Moffat,  though  payable  to  the  order  of  his  debt- 
ors, one  of  them  in  Edinburgh  and  the  other  in 
Jedburgh.  The  argument  for  the  defender  comes 
practic^ly  to  this,  that  all  cheques  on  bankers, 
wherever  payable — and  it  is  not  easy  to  see  that 
the  rule  should  be  limited  to  cheques  or  orders 
on  bankers  only — payable  to  order  and  indorsed, 
should  when  transmitted  be  regarded  as  cash,  or 
equivalent  to  cash,  or  to  a  banker's  draft  or  order, 
the  recognised  mode  of  paying  cash.  To  this  I 
am  unable  to  give  my  assent,  and  I  see  no  ground 
for  holding  as  the  lasaXi  of  Uie  proof  which  has 
been  led  that  an  endorsed  cheque  can  properly  be 
so  regarded.  It  was  argued  that  the  particular 
mode  of  making  payment  or  satisfaction  of  the 
debt  due  to  the  defender,  by  the  indorsation  of  the 
cheques  in  question,  should  be  sustained,  because 
the  bankrupts  might  have  themselves  cashed  the 
cheques  in  Edinburgh,  and  purchased  a  bank 
draft  with  the  proceeds,  and  so  remitted  the  debt 
in  ordinary  course.  I  very  much  doubt  whether 
the  bankrupts  could  have  so  acted.  Indeed,  the 
inference  to  be  drawn  from  the  evidence  is  that 
they  could  not  have  gone  to  their  bankers  to  cash 
the  cheques  because  of  the  overdraft  on  their 
own  account,  and  the  immediate  demand  which 
their  bankers  would  have  made  to  have  the  pro- 
ceeds of  the  cheques  applied  to  the  reduction  of 
that  overdraft  Bnt  even  supposing  that  the 
bankrupts  could  have  obtained  cash  for  the 
dieques  in  Leith,  and  remitted  the  amonnt,  all 
that  need  be  said  is  that  in  that  case  they  had 
realised  part  of  their  estate  and  turned  that  into 
cash,  and  if  in  this  way  by  a  bank  order  they 
made  a  cash  payment,  the  payment  would  not  be 
affected  by  the  statute.  Such  considerations  can- 
not affect  the  decision  of  the  case.  The  Court 
must  take  the  transaction  as  it  occurred,  and  in 
that  particular  form  it  must  be  looked  at  with 
reference  to  the  statute.  A  debtor  might  no 
doubt  in  many  oases  give  an  effectual  preference 
by  converting  a  security  into  cash,  and  paying  a 
particular  creditor  in  cash  the  amonnt  of  bis 
debt,  whereas  if  he  had  assigned  the  security  to 
his  creditor  the  transaction  would  have  been 
undoubtedly  struck  at  by  the  statute. 

The  argument  founded  on  the  averment  that 
payment  or  satisfaction  given  by  the  indorsed 
cheques  in  queetion  was  payment  within  the  ordi- 
nary course  of  business,  I  think  equally  fails  — 
whether  the  ordinary  course  of  business  is  to  be 
taken  as  referring  to  the  business  of  the  bank* 


rupts  themselves  or  of  merehauts  generally.  Such 
a  thing  was  never  done  by  the  bankrupts  them- 
selves before  in  the  course  of  the  nine  years  dur- 
ing which  the  firm  carried  on  business.  It  is  dear 
that  in  the  transaction  challenged  a  course  never 
before  adopted  was  taken  by  the  bankrupts  in  the 
crisis  at  which  their  business  liad  arrived,  and 
probably  because  they  believed  they  might  be 
liable  to  a  criminal  prosecution  for  appropriating 
money  to  their  own  use  which  as  agents  they 
ought  to  have  transmitted  months  before  to  their 
principal.  Nor  does  the  proof  show  that  it  is  the 
ordinary  course  of  business  in  the  wool  trade  or 
amongst  merchanta  to  make  their  ordinary  pay- 
ments by  sending  out  to  their  creditors  cheques 
received  and  indorsed  by  them  in  discharging 
their  debts.  It  is  true  that  the  evidence  shows 
that  some  Arms  and  individuals  receive  a  good 
many  indorsed  cheques,  and  accept  these  in  satis- 
faction of  debts — of  course  with  a  right  of  re- 
course if  any  cheque  be  dishonoured.  Most  of 
the  witnesses  who  speak  to  this  practice— in  so 
far  as  it  can  be  said  there  is  such  practice — are 
engaged  in  some  special  business,  such  as  cattle- 
salesmen  and  job  and  post  masters.  None  of 
these  parties,  however,  make  payments  to  their 
creditors  in  the  ordinary  course  of  business  by 
indorsed  cheques.  One  firm  in  Olasgow,  indeed, 
in  order  to  save  exchange  on  remittances  seems 
to  ptirsne  a  practice  to  some  extent  of  sending 
indorsed  cheques  as  payments  to  their  creditors, 
but  their  practice  is  quite  exceptional,  and  not  in 
accordance  with  the  ordinary  course  of  trade. 
The  defender  has  thus  failed  to  make  out  either 
that  the  indorsation  or  transmission  of  the 
cheques  in  queetion  was  a  proper  equivalent  for 
a  cash  payment,  and  so  is  to  be  regarded  as  a 
cash  payment,  or  that  such  a  mode  of  making 
payment  was  in  the  ordinary  course  of  the  busi- 
ness of  the  bankrupts  or  of  merchants  generally. 
The  judgment  of  the  Lord  Ordinary  ought  there- 
fore to  be  affirmed. 

Lobs  Adam — I  concur.  The  bank  cheques  in 
question  are  set  out  in  the  print,  and  the  first  of 
them  was  drawn  by  Duncan  3r  Brown  in  &voor 
of  M'Oregor  k  Fringle,  and  the  other  by  John 
and  William  Hilson,  also  in  favour  of  M'Oregor 
&  Pringle.  The  defender  is  not  a  creditor  of 
Duncan  &  Brown  or  of  J.  &  W.  Hilson,  and  it 
was  only  in  respect  of  the  indorsation  by  the 
bankrupt  that  he  acquired  any  ri^t  to  the 
amonnt  of  the  debt  due  to  M'Oregor  &  Pringle 
by  the  drawers  of  the  cheques.  Now,  it  appears 
to  me  that  these  indorsations  are  just  in  the 
words  of  the  statute  an  assignation  in  satisfaction 
of  a  debt.  Thero  is  no  trace  of  a  cash  trans- 
action from  beginning  to  end  of  the  case,  and  in 
principle  I  can  see  no  difference  between  these 
indorsations  and  an  assignation  by  the  bankrupt 
of  a  bond  for  a  similar  amount  due  by  Duncan  Si 
Brown  and  the  ffilsons  to  him. 

It  was  said  in  the  course  of  the  discussion  that 
these  indorsations  were  equivalent  to  a  cash  pay- 
ment, and  that  they  were  in  the  same  position  as 
cheques  drawn  by  a  person  on  his  own  banker. 
I  think  the  two  thii^  are  quite  different.  A 
draft  by  a  person  upon  his  own  banker  is  no 
doubt  equivalent  to  cash,  because  a  cheque  is 
simply  an  order  for  payment  on  one  who  holds 
money  belonging  to  the  drawer.  But  these  in- 
.dorsed  cheques  are  in  quite  a  different  position — 
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they  are  in  no  sensa  an  older  on  a  person  who 
holds  actual  money  of  the  banlompt ;  and  that 
being  so,  I  agree  with  Lord  Shand  in  thinking 
that  we  cannot  extend  further  the  rules  applicable 
to  drafts  drawn  by  a  person  on  bis  own  banker, 
and  we  certainly  cannot  extend  them  to  indorsed 
cheques  such  as  we  have  in  the  present  case. 

As  to  the  defence  that  what  was  done  here  was 
in  the  ordinary  course  of  business,  I  agree  with 
Lord  Shand  in  thinking  that  it  was  entirely  ont 
of  the  ordinary  course  of  business,  and  that  it 
was  in  fact  the  first  and  only  time  in  which  the 
bankrupts  had  adopted  such  a  course. 

I  therefore  agree  with  Lord  Shand  in  the  opi- 
nion which  he  has  expressed. 

The  LoBD  Fbssidknt  concurred. 

LoBD  HuBB  was  absent  on  Circuit 

The  Ooort  adhered,  and  found  the  pursuer  en- 
titled to  expenses,  except  such  as  were  occasioned 
by  the  amendment. 

Oounsel  forPnrsner  (Bespondent) — D.-F.  Mac- 
kintosh— Jameson.  Agents — Boyd,  Jameson,  & 
KeUy,  W.S. 

Oonnsel  for  Defender  (Bedaimer)— B.  John- 
stone— 0.  E.  Mackenzie.  Agents — J.  0.  &  A. 
Steuart,  W.S. 


Friday,  March  5. 

FIEST    DIVISION. 

[Lord  M'Laren,  Ordinary. 
GWTNNE  V.  DRY8DALE  &  COMPANY. 

latent — Speeifliiaiion— Infringement. 

The  specification  of  a  patent  for  the  inyen- 
tion  of  "  improyements  in  pumping  engines  " 
set  forth  that  this  was  to  be  accomplished 
by  arranging  the  pnmp-oase  "  with  the  suc- 
tion and  discharge  pipes  to  swivel,  so  that 
the  suction  and  discharge  pipes  can  be  set 
at  any  angle  without  interfering  with  the 
driving  engine,"  and  the  claim  of  novelty 
was  "  the  arranging  the  pnmp-oase  to  swivel 
substantially  as  hereinbefore  described,  with 
reference  to  the  accompanying  drawings,  for 
the  purpose  specified."  The  arrangement 
referred  to,  which  was  described  in  the 
speoifioation,  consisted  of  several  pieces  of 
mechanism,  none  of  which  were  claimed  as 
novel.  The  pump-case  and  motor-frame 
were  oast  separately  with  circular  flanges 
corresponding  to  each  other  so  that  they 
might  be  bolted  together  ;  as  the  pump  case 
was  made  to  overhang  the  motor-frame,  there 
was  a  trunnion  or  check  and  turned  hollow 
boss  projecting  from  the  flange  of  the  pump- 
case  which  fitted  into  a  hole  in  the  flange  of 
the  motor  frame,  and  thus  the  concentricity 
of  the  pnmp-oase  with  the  driving  shaft  was 
maintained ;  there  was  ont  in  the  flange  of 
the  pnmp-oase  an  annular  dot  with  a  T- 
shaped  section  into  which  fitted  the  heads  of 
the  bolts,  which  passed  through  holes  in  the 
other  flange  and  whioh  were  secured  to  it  by 
nnts;  these  bolts  were  capable  of  moving 
vol..  xxin. 


round  the  annular  slot,  but  not  of  being 
pulled  out;  the  result  was  that  the  pump- 
case  could  be  freely  rotated  by  slackening 
the  screws,  and  could  be  fixed  at  any  and  every 
angle  by  clasping  the  two  flanges  together. 
It  was  alleged  that  this  patent  had  been 
infringed  by  the  construction  of  pumps  in 
which  the  pump-case  was  made  to  overhang, 
and  was  attached  to  the  motor-frame  by 
means  of  bolts  passing  through  holes  drilled 
into  the  flanges,  by  which  arrangement  it 
was  alleged  to  be  possible,  if  the  bolt-holes 
were  equidistant,  to  turn  the  pump-case  to 
certain  definite  angles  by  taUng  ont  and 
replacing  the  bolts  in  snccessive  positions. 
Held  (following  Harritcmt  v.  Aniereton 
FomrubTi  Company,  July  2,  1876,  2  B.  867, 
r«r.  June  20,  1876,  3  B.  (H.  of  L.)  55) 
that  in  law  to  oonstitnte  an  infringement  of 
such  a  combination  the  whole  combination 
must  be  used,  and  that  the  inventor's  com- 
bination minut  an  essential  part  of  it  was  no 
longer  the  combination  patented,  and  that 
therefore,  even  assuming  the  defenders' 
pump-case  could  be  rotated  to  certain  definite 
angles,  his  arrangement  ^was  essentially 
different  from  the  pursuer's,  as  it  would  not 
enable  the  pnmp-oase  to  be  swivelled  to  any 
and  every  angle,  and  required  in  its  use  in- 
terference with  the  driving  engine,  whioh  it 
was  a  characteristic  of  the  pursuer's  inven- 
tion not  to  require ;  further,  that  it  had  not 
been  proved  that  the  defender's  pumps 
would  accomplish  any  such  result  as  that 
ascribed  to  them  by  the  pursuer. 

Obtened  {per  Lord  President)  that  an  in- 
fringer by  merely  omitting  some  immaterial 
part  of   the  mechanism  described  in  the 
specification,     or     substituting     for     such 
immaterial  part  some  mechaniffid  equivalent, 
will  not  escape  conviction  if  his  machine 
contain  all  the  easential  -  and  oharacteristio 
features  of  the  patented  combination. 
John  Owynne,  sole  partner  of  the  firm  of  John  ft 
Henry     Gwynne,    hydraulic     and     mecbanicitl 
engineers.  Hammersmith  Iron  Works,  London, 
brought  this  action  against  Drysdale  &,  Company, 
Bon  Accord  Engine  Works,  London  Boad,  Glas- 
gow, to  have  them  interdicted  from  "infringing 
the  letters-patent,  dated  23d  July  1878    .    .    . 
granted  to  tiie  pursuer  for  the  invention  of  '  im- 
provements in  pumping-engines  ;'  and,  in  par- 
ticular ....  from  making  or  selling  or  using 
without    the  pursuer's  consent  or  license  any 
mechanism,    or    method    or   arrangement    of 
mechanism,    relating    to    pnmping-engines   in 
whioh  pumps  are  driven  by  steam-power,  and 
having  for  its  object  to  enable  their  suction  and 
discharge  pipes  to  be  swivelled  and  set  at  any 
angle,  without  interfering  with  the  driving-engine, 
and  constructed  in  the  manner  described  in  the 
said  letters-patent,  and  the  specification  relating 
thereto,  or  in  a  manner  substantially  the  same  j 
and  from  making  or  selling  or  using  without  said 
consent  or  license  any  apparatus  or  machine  con- 
structed with,  or  embracing  in  its  construction, 
such  mechanism  or  method  or  arrangement  of 
mechanism  as  aforesaid." 

The  defenders  pleaded  that  the  patent  was  null 
and  void  in  respeot  of  (1)  prior  use ;  (2)  no  prac- 
tical utility ;  and  (S)  failure  to  distinguish  what 
was  old  and  not  olaimed  from  what  was  new  and 
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oUumed.  They  also  pleaded  that  there  had  been 
no  infringement,  and  npon  this  plea  the  case 
ultimately  tamed. 

The  nature  of  the  invention  is  described  by  the 
Lord  Ordinary  in  his  opinion  infra,  which  also 
contains  the  material  facts  proved  in  the  case. 

On  16th  July  1885  the  Lord  Ordinary 
(II'IiimEM),  who  heard  the  case  along  with  Pro- 
fessor Tait  as  assessor,  fonnd  that  the  defenders 
had  not  infringed  the  letters-patent  founded  on 
by  the  pursuer,  and  assoilzied  them. 

"Optniion. —  ....  This  is  an  application  for 
interdict  against  the  oontraTention  of  the  letters- 
patent  taken  out  by  Mr  Q-wynne  for  imprevements 
in  centrifugal  pumps,  the  improvement  consist- 
ing in  an  arrangement  whereby  the  pumps  shall 
be  made  to  torn  round  or  swivel  in  relation  to 
the  frame  of  the  engine  or  motor,  so  that  its 
snction  and  discharge  pipes  may  be  placed  at 
successively  different  angles  to  the  perpendicular. 
We  have  nothing  to  do  with  the  mechanism  of 
the  pump  itself.  I  understand  that  the  centri- 
fug^  pump  is  a  pump  in  which  the  water  is 
lifted  by  the  revolution  of  vanes,  which  takes  the 
place  of  the  reciprocating  movement  in  the 
common  pump;  but  that  really  does  not  enter 
into  this  case  at  alL 

"  Now,  we  have  no  doubt,  npon  the  evidence 
and  the  explanations  that  have  been  given,  that  this 
is  a  useful  improvement,  and,  as  described  in  the 
specification,  it  is  the  proper  subject  of  a  patent. 
It  appears  that  Mr  Gwynne  had  been  asked  by 
some  of  his  customers  whether  he  could  not 
supply  a  pump  in  which  the  direction  of  the  suc- 
tion and  discharge  pipes  could  be  altered,  and  he 
reflected  and  came  to  the  conclusion  that  the 
best  way  of  doing  so  was  by  changing  the  adjust- 
ment of  the  whole  pump-case  instead  of  attempt- 
ing to  impress  such  a  movement  merely  npon  Uie 
pipes,  and  we  have  had  reasons  given  why  this 
was  the  proper  way  of  accomplishing  the  object. 
The  mechanism  described  is  of  a  very  simple 
<diaraoter.  Of  course  it  is  not  claimed  that  any 
of  the  mechanical  parts  are  new.  The  claim  is 
for  accomplishing  the  object  of  swivelling  the 
pump  by  a  suitable  combination  of  known 
mechanical  arrangements ;  and  the  mechanical 
appliances  are  these — the  flanges  of  the  pump 
and  the  engine-frame  are  to  be  bolted  together, 
but  as  the  pump  overhangs,  and  its  weight  is  to 
be  borne  by  the  flange  of  the  engine-seat  or 
motor-frame,  it  is  necessary  that  there  should  be 
a  trunnion  or  check,  or  some  projecting  part  of 
one  of  these  flanges,  which  is  made  to  fit  a  corre- 
sponding depression  in  the  other,  so  that  the 
weight  of  the  overhanging  pump  shall  be  to  a 
large  extent  borne  by  this  projection,  and  not 
thrown  upon  the  bolts  which  couple  the  two 
plates  tc^ether.  That  would  be  necessary  in  any 
case  of  an  overhanging  pump,  although  it  were 
not  intended  to  be  swivelled.  But  where  it  is 
intended  to  be  swivelled  care  must  of  course  be 
taken — flrst,  that  the  flanges,  if  plane,  have  their 
plane  surfaces  truly  at  right  angles  to  the  axis  of 
the  shaft  that  is  to  pass  through  them ;  secondly, 
that  the  trunnion,  or  whatever  is  its  proper 
name,  diould  be  a  true  cylinder  or  surface  of 
revolution ;  and  thirdly,  that  the  cylindrical  sur- 
face should  be  concentric  with  the  shaft.  These 
are  conditions  which,  I  should  imagine,  would 
occur  to  any  person  having  even  the  most  ele- 
mentary knowledge  of  mechanics,  and  certainly 


to  any  engineer  who  is  setting  about  sndh  an  in- 
vention as  this. 

"It   is  not    only  necessary  that    the  pump 
should  rotate  for  the  purpose  of  adjusting  it,  but 
also  that  it  should  be  securely  clamped  and  fixed 
at  the  required  angle  when  it  is  working,  and 
that  is  provided  by  an  arrangement  which  I  need 
not  describe  in  detail.     There  is  an  annular  slot 
with  a  T-shaped  section  out  in  one  of  those 
flanges,  in  wUch  the  heads  of  the  four  (or  other 
number  of)  bolts  are  confined,  so  that  the  bolts 
are  capable  of  moving  round  the  annular  slot, 
but  not  of  being  pulled  out.     These  pass  through 
holes  in  the  other  flange,  and  are  secured  behind 
it  by  nuts.     The  result  is — and  I  believe  in  this 
I  am  also  expressing  the  opinion  of  the  learned 
assessor — that  the  merit  of  this  invention  or  im- 
provement consists  in  this,  that  you  have  the 
power  of  free  rotation  to  any  required  angle,  the 
power  of   moving  the  rotating  pump-case  by 
simply  slackening  the  screws  without  displacing 
them,  and  the  power  of  clamping  the  pump  at 
any  angle  that  may  be  required.      There  might 
be    other  mechanical  means  of  accomplishing 
these  objects,  but  they  are  certainly  accomplished 
by  the    movement  which  is  described  in  the 
specification,    and,    in    the     opinion     of    the 
assessor,  aocomplished   in  a  very  efficient  and 
practical  manner.      Therefore  there  can  be  no 
doubt  that  the  patent  is  a  good  patent  if  it  has 
not  been  anticipated  ;  and  we  have  not  had  any 
evidence  that  deserves  consideration  on  the  sub- 
ject of  anticipation,  because  we  are  quite  dear 
that  neither  the  patent  of  Mr  Bessemer  nor  the 
patent  of  Mr  Newton,  which  professedly  relate 
to  other  subjects,  is  an  anticipation  of  this  im- 
provement for  the  purpose  of  swivelling.     The 
important  points  are,  titat  the  rotation  may  be 
made  without   disengaging  the  screws  so  as  to 
interfere  with  the  stability  of  the  pump,  and  that 
those  screws  can  be  clamped  in  any  angular 
position.      It  is  easy  to  see  that  any  improve- 
ment of  this  kind  might  be  varied  by  mechanical 
appliances.     If  an  infringer  leaves  out  some  part 
of  the  inventor's  design  which,  thongh  useful,  is 
not  essential  to  it,  Uiis  would  be  a  colourable 
variation  of  the  patented  invention.      It  would 
be  doing  in  a  less  perfect  way  the  thing  which 
the    inventor  has  patented.       If    an  infringer 
makes  use  of  an  inventor's  design  with  improve- 
ments of  his  own,  that  would  also  be  a  colourable 
variation  of  the  invention,  and  it  will  be  so  where 
a  part  or  parts  of  the  inventor's  design  are  varied 
by  the  substitution  of  chemical  or  mechanical 
equivalents  for  one  or  more  of  the  elements  of 
the  inventor's  design.     If  yon  had,  for  example, 
a  slot  cut  npon  the  outside  of  one  of  the  flanjges 
instead  of  on  the  inside,  or  if  yon  had  a  number 
of  clamps  shaped  like  a  vice  to  damp  the  two 
flanges  together,  but  capable  of  having  the  screws 
rdaxed   while  the  one  flange  was  being  turned 
round,  I  should  have  littie  doubt  that  a  court  of 
law  would  hold  this  to  be  a  mere  mechanical 
variation.      But  supposing  the  pumps  made  by 
the  respondents  were  intended  to  be  moved  round 
to  definite  angles  by  taking  cot  the  bolts  and 
changing  the  bolt  holes,  it  is  a  very  differant 
question  whether  a  pump  so  made,  capable  of  be- 
ing turned  only  to  definite  angles,  determinad  by 
the  number  of  bolt-holes  through  which  theboHs 
pass,  would  be  a  mechanioal  variation  of  this 
design.    As  at  present  advised,  I  think  it  would 
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not ;  and  I  think  that  is  also  the  opinion  which 
Professor  Tait  is  inolined  to  come  to,  beoanae  in 
the  case  supposed  yon  have  nothing  more  than 
the  means  of  turning  the  pnmp  upon  a  hollow 
bearing,  which  is  a  very  well-known  elementary 
mechanical  part,  and  a  mode  of  clamping  en- 
tirely different,  not  only  in  external  form,  bnt  in 
principle,  and  not  admitting  of  the  clamping  at 
any  required  angle.  It  is  necessary  I  should 
dwell  a  little  upon  this,  because  the  specification 
sets  out  by  saying,  'I  arrange  the  pump-case 
with  the  suction  and  discharge  pipes  to  swivel, 
so  that  the  suction  and  discharge  pipes  can  be  set 
at  any  angle  without  interfering  with  the  driving 
engine,' and  then,  in  the  claim,  the  thing,claimed 
is  described  tp  be  '  the  arranging  the  pump-case 
to  swivel,  snbstantiaUy  as  hereinbefore  described, 
with  reference  to  the  accompanying  drawings  for 
the  purpose  specified.'  Now,  reading  these  two 
passages  together,  and  with  reference  to  the  de- 
scription, we  think  that  the  claim  was  for  an 
attachement  of  the  pump  to  the  motor-frame 
which  would  allow  the  pump  to  be  placed  at  any 
angle,  and  not  merely  at  certain  definite  angles, 
and  tiiat  the  arrangement  or  means  for  securing 
the  pump  to  the  motor-frame  when  it  was  in  nse 
must  be  substantially  of  the  character  described 
in  this  speoifloation  and  drawings — that  is  to  say, 
it  most  be  a  clamp  allowing  of  continuous  motion, 
and  not  merely  a  series  of  bolts  that  may  be  taken 
out  and  replaced  in  successive  positions.  While 
I  have  thought  it  right  to  state  our  view  upon 
this  part  of  the  case,  because  we  have  had  some 
indication  that  possibly  swivelling  pumps  of  that 
kind  may  hereafter  be  made,  yet,  strictly  speak- 
ing, the  question  raised  by  the  evidence  here  is, 
whether  Mr  Drysdale  ever  made  pumps  which 
are  cajsable  of  being  used  in  this  way  at  all? 
There  are  some  little  variations  in  the  evidence 
on  the  subject,  but  I  think  the  weight  of  the  evi- 
dence in  relation  to  the  defenders'  pumps  is  to 
this  effect,  that  unless  the  holes  were  bored  for 
the  purpose  of  being  interchangeable,  so  that 
each  hole  of  the  one  flange  might  be  successively 
placed  opposite  the  holes  in  Uie  other,  it  would 
be  impossible  to  seoure  the  pump  in  snocessive 
positions,  because  the  bolts  would  not  fit.  That 
would  be  the  case  even  supposing  the  bolt-holes 
were  placed  approximately  at  equal  distances  as 
they  nsnally  are,  for  the  sake  of  symmetry  and 
eqniU  distribntion  of  strength.  There  is  no 
doabt  as  to  how  the  operation  of  boring  is  done 
when  the  bolt-holes  are  not  intended  to  be  inter- 
changeable. First,  the  holes  are  laid  off  on  the 
one  plate  and  bored,  and  tiien  that  plate  is  placed 
in  juxtaposition  to  the  other  plate,  and  the  holes 
in  the  other  plate  are  bored  through  from  those 
of  the  first,  and  they  are  bored  so  that  the  bolts 
are  to  fit  them  tighUy.  Now,  tinless  all  the  holes 
were  placed  with  absolute  accuracy  on  the  same 
cirde,  and  at  absolutely  equal  distances,  the 
result  would  be,  that  after  one  of  the  plates 
is  tnmed  round  less  than  a  circle,  the 
holes  in  the  two  plates  would  not  be  simul- 
taneously opposite  each  other,  and  there  is 
no  evidence  that  any  attempt  was  made  on  the 
part  of  Messrs  Drysdale's  foreman  or  workmen 
to  secure  that  equidistance  of  the  holes  which 
would  admit  of  the  two  flanges  being  bolted 
together  in  different  positions.  No  doubt  it 
might  be  so.  The  gentlemen  from  that  estab- 
lishment quite  candidly  admitted  it  might  be  so, 


and  I  have  no  doubt  occasionally  it  would  be  so, 
but  they  do  not  think,  and  nobody  has  said,  that 
holes  which  are  not  drilled  for  Uie  purpose  of 
being  interchangeable  would  in  the  general  case 
be  found  to  be  so,  or  that  that  would  be  a  mode 
which  the  maker  would  use  if  he  intended  the 
flanges  to  rotate  face  to  face.  It  seems  quite 
certain,  according  to  the  evidence  of  Messrs 
Drysdale's  people,  that  they  never  went  through 
the  proper  process  of  manufacture  to  enable  such 
a  result  to  be  obtained.  The  evidence  of  Mr 
Morton,  to  whom  I  put  some  questions  on  the 
subject,  is  quite  conclusive.  He  says  that  very 
great  care  must  be  used,  and  he  described  the 
means  of  obtaining  absolute  equidistance  on  the 
pArt  of  the  bolt-holes,  and  he  said  it  was  impos- 
sible that  any  person  who  received  a  pump  in 
which  these  precautions  had  not  been  taken  oould 
bore  holes  such  as  would  admit  of  the  pnmp 
being  swivelled— that  it  tFould  have  to  be  taken 
to  a  shop  and  the  holes  bored  by  the  aid  of  the 
proper  tools  and  machinery. 

"When  we  come  to  the  actual  machines  made 
by  Messrs  Drysdale,  only  three  cases  were 
founded  upon  by  the  pursuer.  The  first  was  the 
case  of  a  pnmp  that  had  been  supplied  to  Bamage 
io  Ferguson  of  Leith,  and  it  appears  that  in  this 
instance  the  flanges  of  the  pump  were  not  circular, 
but  what  is  called  D  shaped,  one  'Bide  being  a 
straight  line  and  the  other  a  curve,  and  the 
straight  side  was  made  to  rest  npon  a  bracket 
oast  on  the  motor-frame,  and  therefore  it  could 
not  be  turned  round.  It  is  said  that  by  with- 
drawing the  one  plate  from  the  other  until  it 
cleared  the  bracket,  it  might  be  tnmed  round  to 
an  angle  and  then  replaced.  I  do  not  know  how 
far  that  is  practicable,  bnt  the  bolt-boles  would 
certainly  not  be  opposite  each  other,  because 
they  were  not  equidistant,  and  the  arrangement 
of  the  flanges  and  holes  were  such  as  would  only 
be  adopted  for  a  fixed  overhanging  pump.  In 
the  case  of  the  machines  that  were  supplied  by 
Messrs  Drysdale  to  the  contraot(»s  for  the  Forth 
Bridge,  I  think  some  of  them  were  of  the  same 
construction,  and  some  had  circular  flanges,  but 
Mr  Arrol,  who  desired  for  some  special  purpose 
to  alter  the  angle  of  the  suction  and  discharge 
pipes,  caused  the  two  plates  to  be  detached  and 
the  angle  to  be  altered,  and  then  he  found  that 
the  plates  would  not  fit.  What  corresponds  to 
the  trunnion — the  circular  projection  on  the  one 
flange  intended  to  fit  into  the  other — was  not 
concentric  with  the  driving-shaft,  and  conse- 
quently when  the  flange  was  turned  round  the 
two  parts  of  the  bearing  through  which  the  axle 
was  to  pass  were  not  opposite  each  other,  and 
the  axle  could  not  have  been  passed  through  the 
pump  in  that  position  without  being  strained  or 
broken.  There  oould  not  be  stronger  evidence 
that  the  machine  in  question  was  never  made  for 
the  purpose  of  being  swivelled,  and  there  is 
nothing  to  show  that  if  the  experiment  had  been 
tried  upon  the  other  pumps  supplied  to  the  Forth 
Bridge  contractors  any  different  results  would 
have  been  obtained  or  are  to  be  expected. 
Then,  further,  it  has  been  shown  that  if  Messrs 
Drysdale's  object  was  to  make  a  non-rotating 
pump  to  hang  to  the  motor-frame,  they  could 
not  well  have  adopted  any  other  mode  of  connec- 
tion than  that  which  they  had  adopted.  It  would 
be  quite  contrary  to  sound  mechanical  principles 
merely  to  bolt  the  two  flanges  together  without  a 
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central  boss  or  projeotion.  It  need  not  be  ciron- 
lar,  it  might  be  square  or  any  shape,  bnt  there 
mnst  be  some  projeotion  to  bear  the  weight  and 
relieye  the  bolts  from  the  weight,  and  also  to 
relieye  them  from  the  stress  which  would  be 
otherwise  put  upon  them  by  the  reTolution  of 
the  pump.  No  doubt  these  projections  are 
generally  made  oylindrioal,  because  that  is  the 
easiest  way  of  making  them.  They  can  be  turned 
to  the  same  guage  la  the  tnming-lathe,  and  the 
one  will  readily  fit  into  the  other,  no  better  way 
has  been  suggested,  and  therefore  we  may  take  it 
that  Messrs  Diysdale  have  just  made  a  connection 
between  the  pump  and  the  motor,  as  any  honest 
maker  would  do  who  intended  to  make  a  fixed 
pump  and  not  to  copy  the  patent.  All  that  can 
be  said  is,  that  if  the  plates  were  taken  off  and 
returned,  and  new  holes  bored  in  them  you  might 
get  a  pump  which  would  swiyel,  bnt  surely  it  can 
never  for  a  moment  be  contended  that  this  would 
be  an  infringement  of  the  patent,  assuming  the 
object  is  not  to  make  a  swivelling  pump,  but  one 
of  the  ordinary  description. 

"  The  only  remaining  point  in  the  case  is  the 
order  or  offer  which  was  made  to  execute  a 
swivelling  pump.  It  is  rather  a  peculiar  order. 
There  were  two  cases — there  was  one  spoken  to 
yesterday  and  one  this  morning.  The  case  spoken 
of  yesterday  depends  entirely  upon  the  impression 
made  upon  the  mind  of  the  witness  who  spoke  to 
it — Mr  Beal.  Mr  Beal  went  there — I  do  not  think 
he  is  to  be  blamed  at  all — but  he  went  there  by 
arrangement  with  Mr  Gwynne,  to  find  out  infor- 
mation ;  and  he  made  proposals  for  the  supplying 
of  pumping-engines ;  and  he  says  that  Mr  Drys- 
dale  offered  to  make  him  a  swivelling  pump  if  he 
desired  it,  but  he  did  not  give  an  order.  Mr 
Drysdale  does  not  remember  having  said  so  ;  but 
as  be  did  offer  in  writing  to  make  a  swivelling 
pump  for  another  person,  I  think  it  is  very  likely 
that  Hr  Beat's  recollection  is  correct.  Drysdale 
certainly  made  an  offer  to  Mr  Allan  in  the  letter 
which  we  have  in  process.  Well,  in  the  first 
place,  these  oases  are  open  to  the  observation  that 
they  were  both  offers  obtained  from  Mr  Drysdale 
by  persons  who  were  seeking  for  evidence  of  a 
oon^avention  of  the  patent,  and  it  is  quite  certain 
that  Drysdale  never  snpplied  swivelling  pumps  to 
any  previous'  customer.  Further,  the  offer  is  a 
very  general  one.  He  does  not  say  that  these 
swiveUing  pumps  which  he  was  to  supply  were  to 
be  according  to  the  description  in  Qwynne's 
specification.  We  have  been  shown  a  model  of 
the  machine  intended  to  be  supplied,  but  I  do  not 
know  that  that  was  necessary  to  the  case.  The 
patent  does  not  claim  every  mode  of  swivelling  a 
pump ;  indeed,  I  do  not  think  a  legal  speoifloation 
could  be  drawn  such  as  would  embrace  every  ar- 
rangement of  swivelling — at  all  events,  it  was  not 
so  done  here,  and  I  cannot  assume  that  the  inten- 
tion was  to  infringe  the  patent.  The  presump- 
tion is  always  in  favour  of  innocence,  and  I  must 
assume  that  Drysdale  meant  to  supply  something 
which  was  not  a  contravention,  u  Mr  Allan  had 
allowed  the  arrangement  to  go  on,  and  had 
ordered  a  swivelling  pump,  we  would  then  have 
seen  what  it  was  like,  and  possibly  a  case  of  in- 
fringement might  have  been  made  ont ;  bnt  the 
mere  statement  that  an  offer  was  made  to  supply 
a  swivelling  pump  if  desired,  unaccompanied  by 
any  evidence  of  positive  infringement,  is  not  such 
evidence  as  in  my  opinion  would  justify  the  Court 


in  granting  an  injunction  or  interdict  against 
contravention.  These  interdicts  are  very  ^con- 
venient to  manufacturers,  beoanse  they  are 
hampered  in  doing  many  things  wliich  they  may 
think  legal  or  permissible  by  the  fear  that  they 
may  possibly  be  brought  in  for  penalties  for  breach 
of  interdict,  and  I  am  quite  dear  that  the  circum- 
stances I  have  last  mentioned  are  insnfiScient  to 
support  an  interdict. 

"The  result  is,  that  while  we  are  of  opinion 
that  this  is  a  useful  invention,  and  properly  de- 
scribed, and  that  there  is  no  objection  to  the 
patent  as  a  patent,  we  are  not  of  opinion  that  the 
respondents  have  infringed  the  patent,  and  con- 
sequently they  are  entitled  to  be  absolved  from 
the  conclusions  against  them,  or  to  have  the  action 
dismissed,  with  expenses." 

The  pursuer  reclaimed,  end  argued — ^The  de- 
fenders had  taken  the  pursuer's  combination, 
and  had  merely  altered  it  by  substituting  certain 
mechanical  equivalents. 

The  defenders  argued  that  no  infringement  had 
in  fact  been  proved,  and  that  their  pumps  were 
not  capable  of  swivelling  to  any  angle — Stewart 
<t  Briggs  v.  BdCt  Trustee,  December  6,  1883, 
11  B.  237,  Lord  President  at  213. 

At  advising — 

Lord  PajauusHT — ^The  objections  to  the  valid- 
ity of  the  patent  which  were  stated  on  the 
record  have  been  abandoned,  or  at  least  have 
not  been  insisted  in  either  before  the  Lord  Ordi- 
nary or  in  the  arguments  which  we  have  heard. 
The  only  question  remaining  to  be  disposed  of  is, 
whether  the  defenders  have  infringed  the  patent? 
Bnt  this  question  always  involves  the  preli- 
minary inquiry  what  is  the  subject-matter  of  the 
patent. 

The  patent  is  for  improvements  in  pumping 
engines,  and  we  are  told  by  the  patentee  in  his 
evidence  that  prior  to  1878,  when  the  invention 
was  patented  and  published,  the  practice  was  to 
make  the  pamp-case  rest  solid  upon  a  bed  in 
the  same  way  as  the  motor  or  driving  engine. 
"The  result  of  that,"  he  says,  "was  that  the 
suction  and  discharge  pipes  could  not  be  shifted 
to  any  angle  that  was  wanted.  When  the 
machine  was  cast  you  could  cast  it  with  the 
suction  pipe  at  any  particular  angle,  and  the 
discharge  pipe  at  any  particular  angle,  but  when 
once  oast  it  could  not  be  altered  to  suit  the 
necessities  of  the  moment.  In  the  actaal  work 
of  centrifugal  pumps  that  was  found  to  be  in- 
convenient, and  there  were  freqnent  complaints 
made  to  us  from  out-of-the-way  places  where 
they  had  no  bends  to  alter  the  flow  of  the  water. 
The  matter  was  brought  under  oar  notice  and  I 
applied  my  mind  to  it,  and  the  result  was  the 
present  invention." 

The  object  to  be  attained,  then,  being  to  shift 
the  position  of  the  suotion  and  discharse  pipes 
to  any  angle  that  is  wanted,  the  specification 
very  distinctly  sets  out  that  this  is  to  be  accom- 
plidied  by  arranging  "the  pump-case  with  the 
suction  and  discharge  pipes  to  swivel,  so  that 
the  suction  and  discharge  pipes  can  be  set  at  any 
angle  without  interfering  with  the  driving  en- 
gine," and  the  claim  of  novelty  with  which  the 
specification  concludes  is  "the  arranging  the 
pump-case  to  swivel  substantially  as  herein- 
before described  with  reference  to  the  accom- 
panying drawings  for  the  purpose  specified," 
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i.6.,  to  set  the  snction  and  disohazge  pipes  at 
any  angle. 

The  arrangement  referred  to  is  described  in 
the  main  body  of  the  specification,  and  oonsists 
of  a  combination  of  several  pieces  of  mechanism, 
no  one  or  more  of  which  is  or  are  alleged  to  be 
novel  or  claimed  aa  such.  (1)  The  pump-case  is 
arranged  so  as  to  be  not  fixed  on  a  bed  bat  over- 
banging,  so  as  to  be  rotatory.  (2)  The  motor 
and  the  pnmp-case  are  oast  separately,  each 
with  a  circular  flange,  the  two  flanges  corre- 
sponding to  each  oUier,  so  that  they  may  be 
seonred  together  by  means  of  bolts.  (8)  There 
are  also  a  turned  oironlar  fillet  projecting  from 
the  flange  of  the  motor,  and  a  turned  hollow 
boss  which  fits  a  hole  in  the  motor  frame,  by 
which  two  pieces  of  mechanism  the  concen- 
tricity of  the  pnmp  case  with  the  shaft  is  main- 
tained. (4)  There  is  a  cironlar  T-shaped 
channel  formed  in  the  face  of  the  flange  of  the 
pnmp-case  into  which  the  heads  of  the  bolts  (for 
attaching  the  two  flanges  and  thereby  attaoUng 
the  motor  and  pnmp-case)  fit  freely,  being 
formed  so  as  to  move  easily  all  ronnd  the  T- 
shaped  channel.  The  other  ends  of  these  bolts 
pass  throagh  holes  in  the  flange  of  the  motor 
and  are  secured  thereto.  The  result  is  that 
"when  the  nuts  are  not  tightened  up  the  bolt- 
heads  allow  of  the  (pump-case)  flange  No.  8,  and 
oonseoQently  the  pamp.«ase,  being  turned  or 
BwiveUed  ao  as  to  bring  the  suction  and  delivery 
passages  to  any  desired  angle  without  inter- 
ference with  the  motor."  But  when  the  pump 
b  to  be  put  to  use  the  pump-case  is  &ven 
home  and  the  nuts  are  screwed  on.  The  position 
of  the  suction  and  discharge  pipe  is  thus  fixed 
for  the  time,  but  may  be  altered  as  often  as  re- 
quired by  merely  loosening  the  bolts  and  thus 
enabling  the  flange  of  the  pomp-case  and  the 
pump-case  itself  to  be  swiveUed. 

It  was  not  disputed  in  argument  that  this  is 
a  patent  for  a  combination  of  parts  which 
are  all  old  to  produce  a  certain  useful  re- 
sult, viz.,  an  easy  and  speedy  mode  of  shifting 
the  position  of  Uie  suction  and  discharge  pipes 
to  any  angle  that  may  be  wanted  for  the  time. 

The  question  then  arises,  what  constitutes  in 
law  an  infringement  of  such  a  patented  com- 
bination? Lord  Oaims  (Chancellor)  said  in  Bar- 
H»»n*  V.  The  Andertlcn  JFknmdry  Company,  8  B. 
(H.  of  Ij.)  6S  :— "If  it  is  dear  that  the  patent 
is  for  a  combination  and  nothing  but  a  combina- 
tion, tiiere  is  no  infringement  unless  the  whole 
oombination  is  used,  and  it  is  in  that  way  imma- 
terial whether  any  or  which  of  the  parts  are 
new. "  liOrd  Chelmsford  in  the  same  case  said 
—"If  a  patent  is  solely  for  a  combination, 
nothing  is  protected  by  it — and  consequently 
nothing  can  be  infringed — but  the  use  of  the 
entile  combination."  If  the  patentee  claimed 
not  only  the  combination  but  also  some  of  the 
parts  as  being  novel  and  of  his  invention,  then 
there  might  bia  infringement  by  the  use  of  the 
novel  parts  thus  claimed  although  the  oombina- 
tion were  not  used.  Bat  unless  some  of  the 
parts  are  claimed  by  the  patentee  as  of  his  inven- 
tion the  law  thus  stated  by  Lord  Oaims  and  Lord 
Chelmsford  is  quite  settled,  and  is  distinctly 
applicable  to  the  present  case. 

I  am  not,  however,  to  be  understood  as  saying 
that  an  infringer  by  merely  omitting  some 
immaterial  part  of  the  mechanism  described  in 


the  specification,  or  substituting  for  such  imma- 
terial part  some  mechanical  equivalent,  will 
escape  conviction  if  his  machine  contains  all  the 
essential  and  characteristic  features  of  the 
patented  oombination. 

But  if  in  the  machine  of  an  alleged  infringer 
any  material  part  of  the  patented  combination  is 
omitted,  then  the  combination  used  by  the  alleged 
infringer  is  a  different  combination  from  that  of 
the  patentee.  The  omission  of  one  material  part 
may  be  an  improvement  or  the  reverse.  The 
possibility  of  dispensing  with  it  may  be  a 
valuable  discovery,  or  the  omission  may  be  made 
merely  for  the  purpose  of  avoiding  an  infringe- 
ment, but  in  either  case  the  combination  of  the 
patentee  minui  an  essential  part  of  it  is  no  longer 
his  combination. 

Now,  it  appears  to  me  that  the  one  great  cha- 
racteristic and  essential  feature  of  the  pursuer's 
invention  is  the  meohanism  by  means  of  which  he 
seooies  that  the  pump-case  fluige,  and  the  pump- 
case  itself,  can  be  made  to  turn  all  round  without 
interfering  with  the  driving  engine,  for  it  is  this 
mechanism  which  enables  him  to  fix  the  position 
of  the  snction  and  discharge  pipes  at  any  angle 
that  may  for  the  time  be  reqnired,  and  thus  to 
attain  the  effect  which  is  the  object  of  the  inven- 
tion. 

The  kind  of  infringement  which  the  puisner 
endeavoured  to  establish  by  evidence  was  that 
the  defenders  instead  of  using  the  circular  T- 
shaped  channel  on  the  face  ot  the  pump-oaae 
flange  into  which  the  heads  of  the  bolts  are 
inserted  so  as  to  travel  all  round  the  circle  when 
the  nuts  are  not  tightened  up,  dispense  with  that 
mechanism  and  substitute  for  it  a  number  of  bolt- 
holes  through  both  flanges  supposed  to  corre- 
spond so  exactly  with  one  another  as  to  be  inter- 
changeable, and  thus  to  give  the  means  by  turn- 
ing round  the  pump-case  and  its  flange  of  fixing 
suction  and  discharge  pipes  at  as  many  definite 
angles  as  there  are  sets  of  bolt-holes. 

Supposing  this  to  have  been  successfully 
achieved  by  the  defenders,  it  would  be  obviously 
an  arrangement  very  inferior  to  the  pursuer's  in 
many  respects  as  regards  practical  utility  and 
oonvenience.  But  that  would  not  prevent  its 
being  an  infringement  if  it  involved  an  adoption 
of  all  the  eesenUal  features  of  the  pursuer's  com- 
bination, and  obtained  the  desired  result  though 
working  more  clumsily.  But  I  think  such  an 
arrangement  would  be  essentially  different  from 
the  pursuer's,  and  would  not  realise  the  results 
which  he  seeks  to  attain.  Such  an  arrangement 
would  not  enable  the  pump-case  flange  to  be  fixed 
at  any  and  every  possible  angle,  or  in  other  words 
to  be  swivelled.  The  requisite  change  could  not 
be  made  without  detaching  the  pump-case  from 
the  motor,  and  therefore  could  not  fulfil  one 
condition  of  the  pursuer's  arrangement,  that  the 
change  of  angle  is  to  be  made  "without  interfer- 
ing with  the  driving-engine." 

But  in  point  of  fact  no  such  arrangement  as 
that  ascribed  to  the  defenders  was  ever  accom- 
plished by  them,  nor  as  far  as  I  can  judge  is  it 
ever  likely  to  be  accomplished  so  as  to  attain  the 
object  of  the  pursuer's  invention  even  imperfecUy, 
and  it  is  only  necessary  to  deal  with  it  in  judg- 
ment to  prevent  its  being  supposed  that  any 
arrangement  will  be  an  infrmgament  of  the 
patent  which  does  not  adopt  the  oombination 
claimed  by  the  pursuers  in  all  its  easential  parts. 
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I  forbear  to  oomment  on  the  rest  of  the  evi- 
denoe  for  the  purpose  of  showing  that  the 
maohines  proved  to  have  been  aotoally  made  b;' 
the  defenders  are  essentially  different  from  the 
machine  or  oombination  patented  by  the  pursuer 
both  in  the  means  employed  and  in  the  object 
attained.  This  task  has  been  so  satisfactorily 
performed  by  the  Lord  Ordinary  that  it  would  be 
a  waste  of  time  to  go  over  the  same  ground.  I 
i^ee  in  the  Lord  Ordinary's  judgment  in  all  re- 
spects. 

LoBD  Hoiot— I  oonoor  with  your  Lordship  on 
both  points  with  which  you  have  dealt,  namely, 
the  nature  and  subject  of  the  patent,  and  the 
question  of  infringement,  which  are  the  only  two 
points  that  were  brought  under  our  consideration. 
The  patent,  it  is  clear,  is  one  for  a  new  oombin- 
ation of  things  which  are  well  known  in  relation 
to  the  trade  in  order  to  produce  a  particular  re- 
sult, and  it  is  described  as  being  an  arrangement 
by  which  the  suction  and  discharge  pipes  of  the 
pump  are  made  to  swivel  so  that  those  pipes  can 
be  set  at  any  angle  without  interfering  with  the 
driTing-engine.  Therefore  the  essence  of  the 
patent  appears  to  me  to  be  arranging  these  pipes 
in  such  a  way  that  the  angle  at  which  the  machine 
may  be  working  at  the  time  may  be  shifted  with- 
out interfering  with  the  driving-engine.  Now, 
that  being  the  nature  of  the  patent,  I  think  it  is 
quite  dear  upon  the  evidence  that  the  pumps 
famished  to  the  trade  by  the  defenders  do  not 
amount  to  an  infringement  of  that  patent,  because 
in  the  evidence  adduced  by  the  various  witnesses 
who  have  got  pumps  from  the  defenders  it  is 
quite  plain  that  the  pumps  they  make  will  not  do 
either  of  those  things.  They  cannot  be  set  at 
any  angle  iu  the  way  in  which  they  are  turned 
out  in  the  defenders'  works  without  interfering 
with  the  driving-engine.  They  are  sent  out  in  a 
particular  shape.  It  is  only  at  certain  angles  that 
these  pumps  can  work,  and  it  was-  admitted,  I 
think,  in  the  discussion,  and  it  is  plain  upon  the 
evidence  of  several  engineers  who  were  examined, 
and  particularly  the  parties  from  the  Forth  Bridge 
where  such  pumps  are  required,  that  if  you  wish 
to  put  them  at  any  other  angle  than  the  one,  so  as 
to  mi!ta  them  work  at  any  other  angle  than  the 
one  tafaeie  of  the  machine,  it  would  require  time 
to  take  them  to  pieces,  and  would  interfere  with 
the  driving-engine.  Thereforeit  is  not  the  same 
combination  as  explained  upon  the  evidence,  and 
yon  cannot  make  any  alteration  upon  these  angles 
without  a  cUstinot  interference  with  the  motive 
power. 

LoKD  Stuss— I  concur  with  your  Lordship  in 
thinking  that  the  judgment  of  the  Lord  Ordinary 
is  sound  and  should  be  adhered  to.  The 
patent,  as  the  Lord  Ordinary  h«8  found,  and  aa 
your  Lordships  have  also  said,  is  one  for  a  com- 
bination, and  the  particular  mechanism  which 
the  patentee  employs  is  so  employed  with  the 
result  of  producing  a  swivelling  pump — a  pump 
"  wiUi  the  suction  and  discharge  pipes  to  swivel 
so  that  the  suction  and  discharge  pipes  can  be 
set  at  any  angle  without  interfering  with  the 
driving  engine."  On  the  question  of  infringe- 
ment I  think  there  is  evidence  led  of  only  three 
or  four  instances  of  the  sale  by  defenders  of 
pumps  that  are  said  to  be  infringements  of  the 
{Mttent.    In  regard  to  all  of  them   I  think  the 


evidence  shows,  in  the  first  plaoe,  that  the 
particular  pumps  complaLued  of  were  not  bought 
as  swivelling  pumps  or'  for  the  purpose  of 
swivelling.  They  were  not  sold  as  swivelling 
pumps  or  for  the  purpose  of  swivelling.  They 
were  never  used  as  pumps  of  that  kind  by  the 
persona  to  whom  they  were  sold,  and,  perhaps 
more  important  than  all,  they  were  not  capable 
of  being  so  used  as  they  were  sold.  That  being 
the  state  of  the  evidence,  it  seems  to  me  to  be 
perfectly  dear  that  there  is  no  infringement 
whatever  of  this  patent.  The  pursuer's  patent 
is  for  a  pump  that  will  swivel.  In  my  opinion 
the  evidence  shows  that  every  one  of  the  pumps 
which  were  sold  by  the  defenders  or  supplied  by 
the  defenders  were  fixed  pumps  which  would  not 
swivel,  and  which  therefore  could  not  possibly 
be  properly  regarded  as  infringements.  It  has 
been  said,  no  doubt,  that  if  a  number  of  changes 
were  made  upon  the  pumps  so  supplied — admit- 
ting as  they  did  of  changes  which  might  be  more 
or  less  easily  made — ^they  might  be  idtered  so  as 
te  be  an  infringement  of  the  patent,  I  should  say, 
in  the  6rst  place,  that  I  think  very  materid 
changes  would  require  to  be  made  in  order  to 
make  them  swivelling  pumps ;  but  it  is  enough 
for  the  decision  of  this  case  that  the  pumps  as 
supplied,  without  considerable  dteration,  could 
not  possibly  be  made  to  swivel,  and  I  speak 
particularly  of  the  more  recently  supplied  pumps 
— those  which  alone  were  made  and  famished 
after  the  complaint  was  made  by  the  patentee. 
Those  which  are  called  D-shaped  pumps  are 
obviously  of  such  a  construction  that  the  person 
supplying  them  has  in  the  most  distinct  maimer 
possible  disclaimed  in  the  very  construction  of 
the  pump  any  purpose  whatever  to  infringe  the 
patent. 

If  it  had  appeared  that  the  defenders  had 
supplied  pumps  with  flanges  such  as  are  de- 
scribed in  the  pursuer's  patent,  made  with  holes 
precisely  corresponding  to  each  other  at  frequent 
intervals  so  as  to  admit  of  the  pump  being 
swivelled  to  a  great  many  different  angles,  even 
although  the  T-bolt  and  slot  were  not  there, 
— whether  that  would  have  been  an  infringement 
of  this  patent  or  not  is,  I  think,  a  question 
attended  with  very  great  delicacy  indeed.  In 
such  a  case  the  flanges  would  be  the  same.  The 
pnmp-case  might  be  turned  round  to  any  re- 
quired angle— for  in  the  illustration  I  am  putting 
I  assume  that  holes  would  be  so  frequently 
placed  that  they  mig^t  be  soiteble  for  all 
practical  purposes  for  which  a  swivelling  pomp 
is  required.  And  if  such  a  pump  had  been  made, 
and  bad  been  the  subject  of  complaint  in  this 
action,  the  question  that  would  have  arisen 
would  have  been,  whether  the  absence  of  the 
slot  and  T-shaped  bolt  prevented  the  pump 
being  regarded  as  an  infringement  That  again 
would  raise  the  question  whether  the  annular 
slot  with  the  T-shaped  end  and  the  bolt  fitting 
into  it  was  an  essential  feature  of  the  patent. 
Now,  upon  that  matter  I  dedxe  to  reserve  my 
opinion.  I  see  the  IJord  Ordinary  says — "If 
you  had,  for  example,  a  slot  cut  upon  the  outside 
of  one  of  the  flanges  instead  of  on  the  inside, 
or  if  yon  had  a  number  of  clamps  shaped  like  s 
vice  to  clamp  the  two  flanges  together,  bat 
capable  of  having  the  screws  relaxed  while  the 
one  flange  was  being  turned  round,  I  should 
have  litUe  doubt  that  a  ooort  of  law  would  hold 
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this  to  b6  a  mere  meohanical  Tariation ; "  and  I 
oonfesB  I  am  dispoaed  to  take  the  view  his  Lord- 
ship does,  that  in  that  case  the  mode  of  fastening 
there  suggested  would  have  been  a  mere  meohani- 
oal  Tariation.  His  Iiordship  adds — "  Supposing 
the  pnmps  made  by  the  respondents  were  in- 
tended to  be  moved  round  to  definite  angles 
by  taking  out  the  bolts  and  changing  the  bolt- 
holes,  it  is  a  very  different  question  whether  a 
pump  so  made  capable  of  being  tamed  only  to 
definite  angles  determined  by  the  number  of  bolt- 
holes  through  which  the  bolts  pass  would  be  a 
mechanical  variation  of  this  design."  His  Lord- 
ship then  indicates  an  opinion  that  it  would  not 
On  that  point  the  leaning  of  my  opinion  is 
different,  and  I  desire  to  reserve  my  opinion  as 
to  whether  that  would  not  be  a  case  of  infringe- 
ment, as  being  substantially  the  taking  of  the 
whole  combination  though  mechanical  equivalents 
were  used  for  parts  of  it. 

But  looking  at  the  case  upon  the  question  that 
is  before  us,  I  am  of  opinion,  as  I  have  said, 
that  there  is  here  no  case  made  out  of  infringe- 
ment by  sale  of  the  particular  machines  with 
which  we  have  to  deal,  and  therefore  I  concur 
with  your  Lordship  in  afSrming  the  judgment  of 
the  Lord  Ordinary. 

LoBD  Asjuf  oonoorred. 

The  Court  adhered. 

Counsel  for  Pursuer  and  Beclaimer— Lord 
Adv.  Balfour,  Q-G.  —  Outhrie-Smith  — Young. 
Agents — Adam  &  Sang,  S.S.O. 

Counsel  for  Defenders  and  Bespondents — 
Pearson  —  Ure.  Agents — Yeaman  Fodd  A 
Simpson,  S.S.O. 


Friday,  March  5. 

FIEST    DIVISION. 

[Lord  Trsyner,  Ordinary. 
MACKINTOSH  V.  UACKINTOSB. 

Superior  and  Vaual— Implied  Entry— Carualty 
Conteyaneing  (^Scotland)  Act  1874  (37  arid  38 
Viet.  e.  94),  see.  4. 

Held,  in  an  action  (under  sec.  4  of  the 
Conveyancing  Act  1874)  at  the  instance  of  a 
superior  for  declarator  and  for  payment  of 
a  casualty  of  composition,  that  a  disponee 
who  had  taken  infeftment  upon  a  disposition 
contained  in  a  testamentary  settlement  by 
the  vassal  last  entered  and  infeft,  was  only 
liable  in  payment  of  such  casualty  as  re- 
garded one-half  of  the  lands,  in  respect  that 
to  the  other  half  he  was  heir  cUioqui  nte- 
eetsunu,  and  as  such  entitled  to  be  entered 
to  that  half  on  payment  of  relief. 
This  was  an  action  under  the  Conveyancing  Act 
of  1874,  sec.  4,  sub-sec.  4,  at  the  instance  of 
Charles  Fraser  Mackintosh,  superior  of  the  lands 
of  Dalmigavie  and  others,  in  the  county  of  Inver- 
ness, against  Campbell  Keir  Mackintosh,  proprie- 
tor of  these  lands,  for  declarator  that  in  conse- 
quence of  the  defender's  infeftment  therein,  and 
of  the  death  of  the  vassal  last  entered  and  infeft 
under  the  law  as  it  stood  prior  to  1874,  or  of  one 


or  other  of  these  events,  a  casualty  of  one  year's 
rent  became  due  to  the  pursuer  as  superior  on 
April  28,  1882,  the  date  of  the  defender's  in> 
feftment  as  after  mentioned.  The  parsner  esti- 
mated the  casualty  claimed  at  £800. 

Aneas  Mackintosh,  the  vassal  last  entered  and 
infeft  in  the  lands  of  Dalmigavie  and  others, 
died  in  1882  leaving  a  testamentary  settlement 
by  which  he  conveyed  these  lands  to  his  nephew, 
the  defender,  then  called  Campbell  Keir,  upon 
certain  conditions,  and,  inter  alia,  that  he  should 
take  the  name  of  Mackintosh.  Campbell  Keir 
assumed  the  name  of  Mackintosh,  and  com- 
pleted his  title  to  the  lands  of  Dalmigavie  and 
others  by  notarial  instrument  proceeding  upon 
the  testamentary  settlement,  and  recorded  in 
the  Begister  of  Sasines  28th  April  1882. 

In  answer  to  the  pursuer's  demand  the  defender 
stated  that  Mneaa  Mackintosh,  who  was  his  uncle, 
died  without  issue  ;  his  heirs  in  heritage  were 
the  defender  as  eldest  son  of  one  sister,  and  a 
grand-nephew,  the  descendant  of  another  sister. 
If  Maeaa  Mackintosh  had  died  intestate  the 
defender  would  have  succeeded  to  one-half  of 
his  heritage  as  one  of  two  heirs-portioners. 

The  accuracy  of  this  averment  was  not  dis- 
puted. 

The  defender  pleaded—"  (2)  The  defender  is 
only  liable  in  payment  of  composition  as  regards 
one-half  of  the  said  lands,  in  respect  that  he  is  one 
of  two  heirs-portioners  of  the  said  £neas  Mac- 
kintosh, and  as  such  entitled  to  be  entered  as 
regards  the  other  half  of  said  lands  upon  pay- 
ment of  relief." 

The  Lord  Ordinary  (Tsaxkxb)  on  16th  July 
1885  pronounced  an  interlocutor,  by  which  he 
found  and  declared  in  terms  of  the  declaratory 
conclusions  of  the  summons,  and  appointed  the 
case  to  be  put  on  the  roll  for  further  procedure. 

"  Opinion.  —[After  itating  the  faeti  and  1h« 
drfender'i  contention] — The  title  under  which 
the  defender  holds  is  a  singular  title.  He  might 
have  made  up  a  title  to  one-half  of  the  lands  in 
question  as  heir,  and  claimed  an  entry  in  that 
character.  If  he  had  done  so  and  registered  his 
service,  it  would  not  have  been  open  to  the 
superior  to  object  that  the  defender  had  also  a 
title  by  conveyance,  or  the  defender  might  have 
got  his  co-heir  to  make  up  a  title  with  him  to  the 
whole  subjects,  and  both  have  entered  as  heirs  of 
the  deceased  on  payment  merely  of  relief  without 
the  superior  behig  entitled  to  object  that  this 
was  merely  a  device,  to  be  followed  after  the 
entry  by  a  conveyance  by  the  co-heir  in  favour 
of  the  defender.  Or  again,  if  the  defender  had 
chosen  to  hold  on  the  conveyance  as  a  personal 
title  until  the  superior  made  his  demand,  he 
might  then  have  claimed  on  production  of  his 
service  to  enter  as  heir  to  one-half  of  the  lands. 
But  the  defender  did  not  adopt  any  of  these 
courses.  He  made  up  his  title  as  a  singular 
successor  and  took  infeftment  in  that  character, 
and  it  is  a  singular  title  which  he  now  (by  impli- 
cation) presents  to  the  superior  for  confirmation. 
I  think  the  superior  is  entitled  to  take  the  title 
as  presented  to  him  and  to  make  the  demand 
which  that  title  infers,  but  as  the  superior  is  not 
entitled  to  object  that  an  heir  olaiming  an  entry 
has  a  title  also  by  conveyance,  so  in  my  view  he 
is  not  bound  to  give  effect  to  the  statement  by 
one  whose  title  is  that  of  a  singular  successor, 
that  he  has  also  a  title  as  heir  which  be  luui  not 
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thought  proper  to  use.  It  is  a  somewhat 
anomalons  position  which  the  defender  takes 
np  when  he  asks  confirmation  of  his  title  as  a 
singular  snooeasor  (for  that  is  really  what  is 
being  asked),  and  at  the  same  time  insists  that 
he  shall  only  be  liable  for  the  casualties  of 
Buperiority  under  a  totally  different  oharnoter. 
In  short,  quoad  casualties  he  is  an  heir ;  quoad 
vlira  a  singular  successor.  The  defender  by 
completing  his  title  as  he  has  done  has  prevented 
himself  from  offering  to  enter  as  heir.  There  is 
nothing  now  to  enter  to — the  fee  is  full. 

"  I  have  not  lost  sight  of  the  defender's  argu- 
ment that  whatever  may  be  the  form  of  his  title, 
the  fact  is  that  the  defender  is  ,the  heir  of  the 
late  JEneas  Mackintosh  in  one-half  of  the  lands 
in  question ;  that  the  superior  is  losing  nothing 
which  he  could  have  diUmed  had  the  defender 
made  np  bis  title  as  he  might  have  done  in  a 
different  manner;  and  that  the  superior's  right 
is  not  to  be  enhanced  merely  by  tbe  convey- 
ancer's mode  of  making  np  the  title,  that  being  a 
matter  with  which  the  superior  has  no  direct 
concern.  I  think  there  is  great  force  in  the 
view  thus  presented,  but  the  views  I  have  already 
expressed  seem  to  me  more  forcible.  I  have  not 
reached  the  conclusion  to  which  I  have  given 
effect  in  my  interlocutor  without  considerable 
hesitation." 

The  defender  reclaimed,  and  argued— It  was 
conceded  that  a  composition  was  due  quoad  one- 
half  of  the  lands,  but  quoad  the  other  half  the 
defender  was  entitled  to  be  entered  on  payment 
of  relief-duty  as  one  of  two  heirs-portioners,  and 
80  alioqui  succetturut.     By  the  operation  of  the 
1874  Act  the  defender  had  got  public  infeftment, 
and  the  question  was — what  casualty  could  the 
pursuer  have  exacted  prior  to  1874  ?    Could  the 
superior  have  refused  to  confirm  a  disposition  to 
a  person  who  was  also  heir  except  upon  payment 
of  a  composition?    According  to  the  decisions 
the  matter  would  have  been  regulated  not  by  the 
form  of  the  title   but   by  the   character  of  the 
person    taking.  —  MaekemU,    1777,    M.    App., 
Superior  and   Vassal,  N".  2,  2  Boss  L.C.  398; 
Magistratei  of  Mutselburgh    v.    Brown,    1804, 
M.  16,088;  Marquis  of  Uattings,  &c.  v.  Oswald, 
May    27,    Isr.O,    21    D.    871;    Duke  of  ArgyU 
V.  Earl  of  Dunmore,   1798,   M.    15,068;    Ser- 
vice of  Heirs  Act   {10  and   11   Vict    c    47), 
see.  21 ;  Transfer   of   Lands  Act  (10  and   11 
Vict.  c.  48),  sec.  6 ;  Stirling  v.  Ewart,  4  D.  684, 
Lord  Monoreiff  p.  735,  of.  3  Bell's  App.  128,  2 
Boss  L.O.  369  ;  BeU's  Prin.,  sees.  712,  717,  718. 
These  oases,  and  especially  the  case  of  Mackemie, 
showed   that  the  superior   had  no  interest  in 
tbe    character    in    which   tbe   vassal  made  up 
his   title,   so   that   bis  pecuniary   rights  were 
not   prejudiced.      The   reservation   which  was 
formerly   expressed   in    the    charter    was    now 
contained  in  see.  4,  sub-sees.  2  and  3,  of  the  Con- 
veyancing Act  1874.     The  fact  that  the  defender 
was  heir  to  one-half  of  the  estate  only  made  no 
difference  in  principle. 

Argued  for  the  pursuer — The  defender  was 
only  heir  alioqui  $ueees»urv$  to  one-half  of  the 
estate,  and  he  could  not  say  that  be  was  entitled 
to  be  entered  quoad  one-half  as  heir  and  quoad 
the  other  half  as  singular  successor.  Moreover, 
tbe  Court  were  bound  to  look  at  the  form  of  the 
title,  and  not  merely  at  the  substantial  relation. 
When  the  fee  was  full  by  infeftment  on  a  disposi- 


tion, that  barred  the  heir  from  offering  to  serve, 
or  from  claiming  an  entry  on  payment  of  relief- 
duty — Ferrier'i  TrutteetT.  Bayley,  May  26,  1877, 
4  B  788  ;  Soumore't  Truitee*  v.  BrownUe,  Not. 
23,  1877,  6  B.  201 ;  Lamontv.  Sanldn't  TrusUes, 
Feb.  28,  1879,  6  E.  789,  aff.  Feb.  27,  1880,  7  B. 
(H.L. )  10.  In  Bankings  Trutteet  it  was  observed 
in  the  House  of  Lords  that  compositions  were 
now  exigible  in  circumstances  in  which  tbey 
would  not  have  been  exigible  before  the  Con- 
veyancing Act  of  1874.  The  distinction  be- 
tween this  and  the  case  of  Maekemie  tupra 
was,  that  there  the  superior's  rights  were 
not  held  by  the  reservation  in  the  charter, 
but  under  the  implied  entry  operated  by  tbe 
Conveyancing  Act  there  was  no  snob  pro- 
tection—(?rin(2^y'(  TrutUet,  Jan.  18,  1810,  F.C.; 
WaUaee  v.  Earl  of  Eglinton,  March  2,  1836,  14 
S.  599  ;  Cargill  v.  Muir,  Jan.  21,  1837,  16  S. 
408 ;  Govemon  of  Cauvin't  Hotpital  v.  Falconer, 
July  18, 1863,  1  Macph.  1164  ;  Duke  of  Bamilton 
V.  Guild,  &e.,  July  6,  1883,  10  B.  1117  ;  Bisk. 
Inst.  iii.  8,  71-79 ;  Stair's  Inst.  iii.  6, 26  ;  Menzies 
on  Conveyancing,  814 ;  20  Qeo.  ll  o.  60,  sees. 
12  and  13 ;  10  and  11  Vict.  c.  48,  sec.  11. 
At  advising — 

Loan  Pbesidkht — This  is  an  action  at  the  in- 
stance of  the  superior  of  the  land  of  Dalmigavie 
for  the  recovery  of  a  casualty  which  is  claimed 
to  be  a  casualty  of  composition  of  one  year's 
rent  of  the  lands,  and  is  directed  against  tbe 
defender  Mr  Campbell  Keir  Maokintoeh  in  respect 
of  his  having  taken  infeftment  upon  a  disposition 
granted  by  his  ancestor,  and  having  thereby  be- 
come entered  as  a  vassal  of  the  pursuer. 

The  last  vassal,  Mr  .SSueas  Mackintosh  of  Dal- 
migavie, died  without  issue,  but  he  left  a  settle- 
ment by  which  he  conveyed  the  lands  in  question 
to  his  nephew  the  defender,  under  certain  con- 
ditions which  it  is  not  material  to  notice,  because 
they  do  not  amount  to  an  entail.  The  defender 
expede  a  notarial  instrument  upon  that  testa- 
mentary settlement  of  his  ancestor,  which  was 
recorded  in  tbe  Begister  of  Baaines  on  28th  April 
1882.  Thereby  of  course  the  defender  became 
entered  as  vassal  by  implication,  but  he  alleges 
as  regards  one-half  piv  indivito  of  the  lands  so 
conveyed  to  him  that  he  was  the  heir  aUoqut 
irtecetturvt,  and  therefore  he  contends  that  as 
regards  this  one-half  the  casualty  ought  to  be 
relief-duty  and  not  composition. 

The  state  of  the  succession  to  Mr  £ne«8 
Mackintosh  if  there  had  been  no  conveyance  of 
the  estate,  would  have  been  this — the  defender 
was  the  eldest  son  of  Mr  Mueaa  Mackintosh's 
sister,  but  there  was  also  a  grand-nephew,  de- 
scended from  another  sister,  and  accordingly 
these  two  would  have  been  entitied  to  sncceed  to 
the  estate  as  heirs-portioners.  It  is  from  these 
circumstances  that  the  defender  gathers  his  title 
of  heir  alioqui  tueeeuurut  to  one-half  of  the  lands 
which  he  now  holds.  The  impUed  entry  by  the 
Conveyancing  Act  of  1874  is  that  the  infeftment 
shall  operate  "  to  the  same  effect  as  if  such 
superior  had  granted  a  writ  of  confirmation 
according  to  the  existing  law  and  practice. "  Now, 
the  pursuer  contends,  and  the  Lord  Ordinary  has 
adopted  his  view,  that  this  case  must  be  deter- 
mined on  tbe  same  footing  as  if  the  superior  had 
granted  a  writ  of  confirmation,  or  as  if  the  de- 
fender were  demanding  a  writ  of  confirmation, 
'    and  were  seeking  to  make  up  his  title  in  that 
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way.  It  was  maintained  that  in  the  ciioumstanceB 
a  oasnalty  of  composition  mnst  be  paid,  even 
Bnppoaing  the  defender  was  dlioqui  tueeetturut 
to  the  whole  estate.  As  regards  the  distinction 
between  the  defender  being  proprietor  of  the 
whole  estate  or  only  one-half,  I  do  not  see  that 
there  is  any  room  for  difierenoe.  If  in  the  case 
of  the  defender  being  proprietor  of  the  whole 
estate  he  wonld  be  entitled  to  refnse  to  pay  a 
composition,  and  tender  only  a  daplioand  of  the 
fea-daty,  then  I  think  that  in  the  case  of  his 
being  proprietor  only  of  one-half  he  wonld  be 
entitled  to  a  proportionate  deduction. 

The  real  qnestion  is,  what  is  the  effect  of  the 
implied  entry,  keeping  in  view  that  it  is  to  have 
the  same  effect  as  if  a  writ  of  confirmation  had 
been  granted  <*  The  Lord  Ordinary  is  of  opinion 
that  whenever  an  heir  entered  by  charter  of  con- 
firmation, and  equally,  I  presame,  when  he 
entered  by  charter  of  resignation,  as  a  singular 
snccessQr,  he  could  not  as  regards  the  casualty 
payable  be  dealt  with  as  an  heir. 

I  rather  think  that  the  Lord  Ordinary  had  fallen 
into  a  mistake  with  regard  to  the  law  upon  that 
point,  for  I  think  it  is  clearly  established  by  the 
cases  to  which  I  shall  refer  that  the  form  of  the 
title  is  not  oonclnsive,  and  that  an  heir  enter- 
ing by  confirmation  or  resignation  may  still  have 
the  benefit  of  his  character  of  heir. 

The  leading  case  is  that  of  an  institute  under  an 
entail,  the  case  of  Mackenzie  t.  JUaekemie,  M. 
Appx.  Superior  and  Vassal,  No.  2,  and  I  think 
that  this  case,  when  properly  understood,  is  al- 
together conclusive  of  the  matter.  In  that  case 
Sir  Hector  Mackenzie  was  the  proprietor  of  the 
estate  of  Kinlochar,  and  he  had  succeeded  to  it  ns 
institute  of  tailzie  under  an  entail  executed  by 
his  father.  Sir  Alexander  Mackenzie.  The  tailzie 
was  a  strict  deed  of  entail  with  the  usual  fetters 
under  the  Act  of  1685,  and  therefore  in  order  to 
comply  with  its  condilious  Sir  Hector,  as  institute 
or  disponee,  was  bound  to  make  up  a  title  either 
by  instrument  of  sasine  following  upon  the  pre- 
cept, or  by  resigning  upon  the  procuratory  of 
resignation  in  the  disposition,  and  whichever  of 
those  modes  he  adopted  the  form  of  the  titlo 
would  undoubtedly  be  that  of  a  singular  snooes- 
sor  or  disponee.  Bnt  in  that  case  the  Court 
held  that  he  was  entitled  to  an  entry  upon  pay- 
ment of  relief -duty  because  he  was  heir  dlioqui 
tueeettiurut  to  his  father,  and  it  is  to  be  observed 
that  the  form  of  entry  there  was  necessarily  that 
appropriate  to  a  singular  successor,  and  yet  the 
institute  under  the  tailzie  obtained  the  full  benefit 
of  his  character  as  heir. 

Another  illustration  of  the  same  rule  is  con- 
tained in  a  case  that  was  cited  to  us,  The  Magit- 
treUet  ofMvueUmrghy.  Brown,  M.  16,038.  There 
a  certain  Captain  Dobie  had  acquired  land  in 
the  neighbourhood  of  Musselburgh,  and  he  ex- 
cnted  a  disposition  of  these  lands  in  favour  of 
his  son  Adam  containing  procuratory  of  resigna- 
tion and  precept  of  sasine.  Upon  his  father's 
death  the  son  succeeded  but  died  without  having 
made  up  a  title,  and  was  sncceeded  by  his  sister 
Wilhemina.  She  sold  the  property  to  Alexander 
Brown,  and  in  order  to  complete  her  title  she 
expede  a  general  service  to  her  brother.  By  that 
means  she  took  up  the  unexecuted  procuratory 
of  resignation  in  the  disposition  by  her  father, 
and  then  she  applied  to  the  superior  for  a  charter 
of    resigiwtion,  which    was    prepared   by    the 


superior's  man  of  buEiness,  bnt  was  not  delivered 
until  it  should  be  explained  in  whose  person  in- 
fef  tment  was  to  be  taken.  This  charter  she  as- 
signed to  Brown,  who  insisted  on  getting  de- 
Uvery  of  the  charter  that  he  might  infeft  him- 
self thereon,  avoiding  the  payment  of  a  casualty 
of  composition  by  taking  the  benefit  of  Wilhe- 
mina Dobie's  character  of  heir.  In  that  cose 
the  Lord  Ordinary,  who  I  see  was  Lord  Banna- 
tyne,  a  very  distinguished  Judge,  pronounced  an 
interlocutor  in  favour  of  the  purchaser,  which 
was  in  these  terms — "In  respect  that  Adam  Dick- 
son Dobie,  as  only  son  and  heir-at-law  of  his 
father  Captain  Iticbard  Dobie,  was  entitled  to 
be  entered  in  the  subject  in  question  as  heir  to 
him,  under  the  disposition  in  his  favour  as  an 
heir,  and  not  as  a  singular  successor,  finds,  fint. 
That  the  late  Wilhemina  Dobie,  his  only  sister, 
and  heir-at-law  both  to  his  father  and  him,  had, 
as  carrying  right  to  the  procuratory  in  that  dis- 
position by  general  service,  the  same  right  with 
her  brother  to  have  obtained  delivery  of  the 
charter  made  out  in  her  favour,  on  payment  of 
a  double  fen-duty  as  heir,  and  could  not  have 
been  obliged  to  pay  a  composition  as  a  singular 
successor ;  and  teconcUy,  That  as  the  defender 
obtained  an  assignation  to  that  charter,  the  pre- 
cept in  which  is  a  sufficient  warrant  for  inf ef ting 
him  in  the  subject  as  her  assignee,  he  has,  as 
thus  standing  in  her  right,  a  title  to  obtain  de- 
livery thereof  on  the  same  terms  on  which  such 
delivery  must  have  been  made  to  her,  that  is, 
on  paying  the  dues  of  the  same,  according  to  the 
account  thereof  in  process,  and  the  dnty  exigible 
under  the  original  grant  from  the  person  enter- 
ing as  heir."  Now,  that  interlocutor  was  recalled, 
and  it  was  found  that  the  purchaser  was  bound 
to  pay  the  usual  composition  as  a  singular  snc- 
cesBor;  it  appears  to  me  plain  that  the  reasoning 
of  the  Lord  Ordinary  is  unsound.  Bnt  in  alter- 
ing the  Lord  Ordinary's  interlocutor  no  doubt 
was  entertained  that  Wilhemina  Dobie  would 
have  been  entitled  to  get  the  charter  of  resigna- 
tion on  paying  a  duplicand,  and  in  that  case  an 
entry  would  have  been  obtained  applicable  to  a 
disponee  or  singular  successor  on  payment  of  a 
dnplicand. 

Again,  so  late  as  the  year  1859  there  wss  a 
case  when  I  was  in  the  other  Division,  2'he  Ma/r- 
qui»of  H<uiiTig»y.  Otu)ald,2l  D. 871, in  reference 
to  the  institute  under  a  tailzie,  and  Lord  Wood, 
who  delivered  the  opinion  of  the  Court,  in  decid- 
ing that  case  in  favour  of  the  heir,  said  that  the 
law  was  firmly  settled  by  the  cases  which  had  been 
already  decided,  and  in  his  Lordship's  opinion 
there  is  a  most  lucid  statement  of  the  law  applic- 
able to  this  point,  in  which  the  case  of  Maticemie 
is  set  out  as  being  the  leading  authority. 

Therefore  I  think  it  is  quite  settled  as  matter  of 
law  that  the  form  in  which  the  title  is  made  up 
is  of  no  consequence,  and  that  if  the  party  who 
enters  either  by  confirmation  or  resignation  is  de 
facto  heir,  he  is  entitled  to  enter  on  making  pay- 
ment of  a  duplicand  of  the  feu-duty,  and  if  he 
is  heir  to  one-half  of  the  land,  then  he  is  entitled 
to  an  entry  on  payment  of  a  duplicand  as  re- 
gards that  one-hsjf. 

liOBD  Mur>B— I  am  of  the  same  opinion,  and 
would  not  add  anything  except  with  reference  to 
the  observations  made  by  me  in  Boumcre^i  Tru$- 
teet,  6  li.  201,  on  the  earlier  case  of  Ferriar't 
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Tru*tee$.  It  is  evident  that  the  point  ^hioh  is 
now  raised  was  not  consideied  in  Ferrier't  Trtu- 
teet ;  it  seems  to  hare  been  omitted.  Therefore 
the  point  is  quite  open,  and  there  is  nothing  in  - 
Fmritr'i  TrtuteeB  which  decides  it  one  way  or 
the  otiier. 

LoBD  Shams  conoorred. 

Xjobd  Adax — The  Lord  Ordinary  says  in  his 
note — "The  title  under  which  the  defender  holds 
is  a  singnlar  title.  He  might  have  made  np  a 
title  to  one-half  of  the  lands  in  question  as  heir, 
and  claimed  an  entry  in  that  character.  If  he  had 
done  so,  and  registered  bis  serrioe,  it  would  not 
have  been  open  to  the  snperior  to  object  that  the 
defender  had  also  a  title  by  conveyance ;"  and  no 
one  can  doubt  that  that  is  good  Uiw.  But  then 
a  little  farther  on  the  Lord  Ordinary  goes  on  to 
say  that  the  defender  "  made  up  his  title  as  a  sin- 
gi^ar  successor,  and  took  infeftment  in  that 
character,  and  it  is  a  singular  title  which  he  now 
(by  implication)  presents  to  the  superior  for  con- 
firmation. I  think  the  snperior  is  entitled  to 
take  the  title  as  presented  to  him,  and  to  make 
the  demand  which  that  title  infers;"  and  then 
"The  defender  by  completing  his  title  as  he  has 
done,  has  prevented  Mmself  from  offering  to 
enter  as  heir.  There  is  nothing  now  to  enter  to, 
the  fee  is  full." 

I  think  the  Lord  Ordinary  is  there  quite  wrong 
in  point  of  law,  because  the  question  is  just 
whether  or  no  if  a  vassal  had  prior  to  1874 
tendered  sndh  a  title  to  the  superior  he  would 
have  been  bound  to  enter  him  by  charter  or  writ 
of  confirmation,  on  payment  of  relief-duty  only. 
I  agree  with  your  Lordships  that  it  has  been 
settled  by  the  oases  that  the  superior  would  have 
been  so  bound  to  confirm  the  vassal. 

The  case  of  Macketucu  v.  Maekemie,  IS..  App. 
Superior  and  Vassal,  No.  2,  decided  in  1777,  is 
quite  in  point.  There  the  last-entered  vassal 
executed  a  new  deed  of  entail,  and  called  under 
it  certain  of  the  heirs  of  the  existing  investiture 
and  also  stranger  heirs.  The  institute  in  the  new 
entail,  who  was  heir  of  the  last-entered  vassal, 
claimed  to  enter  under  the  new  disposition,  that 
is  to  say,  in  respect  of  the  new  disposition  in  the 
entail,  and  the  question  arose  whether  he  was 
entitled  to  an  entry  on  payment  of  relief-duty 
only.  It  was  said  in  that  case  that  if  the  supe- 
rior confirmed  the  entail,  then  strangezs  to 
the  previous  investiture  might  come  to  succeed, 
and  compel  an  entry  on  payment  of  relief-duty 
only.  But  nevertheless  Uie  Court  held  that  the 
heir  was  entitled  to  enter  on  paying  reUef-dnty. 

The  case  of  the  Marguit  of  Hastings,  21  D. 
871,  seems  to  me  to  raise  precisely  the  same 
point.  There  the  heir  of  entail  in  possession 
executed  a  new  deed  of  entail  calling  the  first  two 
of  the  heirs  under  the  existing  investiture,  and 
after  them  stranger  heirs.  The  institute  took  as 
disponee  under  tibe  new  deed,  and  the  Court  held 
that  he  was  entitled  to  an  entry  from  the  superior 
on  payment  of  relief.  This  case  is  in  my  opinion 
a  fortiori  of  the  case  of  the  Marguis  of  Boutin^, 
because  there  the  heir  could  not  have  made  a  title 
as  heir,  but  was  bound  to  take  as  disponee  in 
order  to  comply  with  the  terms  of  the  deed  of 
entail. 

The  state  of  the  law  therefore  prior  to  1874 
WM  that  the  saperior  was  bound  to  grant  oonflr. 


mation  of  such  a  title  as  we  have  here  on  payment 
of  relief-duty.  But  though  it  was  held  prior  to 
1874  that  a  superior  could  not  refuse  to  enter  an 
heir  in  such  a  way,  yet  the  saperior  was  not 
obliged  to  grant  a  charter  or  writ  which  would 
prejudice  his  right  to  claim  a  casualty  of  com- 
position when  that  right  should  emerge.  There- 
fore in  the  two  cases  I  have  noticed  there  was  in- 
serted a  reservation  of  the  superior's  right  to 
claim  a  oompoeition  upon  the  entry  of  the  first 
substitute  under  the  new  investiture  who  should 
not  be  the  then  existing  heir  under  the  former 
investitore.  Except  for  this  reservation  it  would 
have  been  pleaded  against  the  superior's  claim 
that  by  granting  a  charter  of  confirmation  he  had 
enfranchised  the  new  investiture  ;  and  accord- 
ingly the  Court  in  these  cases  said  that  the  act  of 
the  superior  was  not  to  free  those  who  would 
bat  for  the  new  disposition  have  been  strangers 
to  the  investiture,  from  any  claim  for  composition 
that  might  be  made  against  them.  That  was  the 
reason  of  the  reservation  in  the  charter  granted 
by  the  superior,  and  by  it  the  question  was  left 
open.  Bat  that  did  not  touch  the  question 
whether  the  heir  of  entail  was  entitled  to  enter 
under  the  disposition  for  payment  of  relief-duty 
only?  On  that  point  I  think  the  cases  are  con- 
clusive in  favour  of  the  heir.  I  am  further 
agreed  that  the  argument  that  the  defender  was 
only  heir  to  one-half  of  the  lands  is  really  a 
subtlety,  and  makes  no  difference  in  the  result. 

The  Court  recalled  the  interlocutor  of  the  Lord 
Ordinary,  sustained  the  second  plea-in-Iaw  for 
the  defender,  and  remitted  to  the  Lord  Ordinary. 

Counsel  for  Pursuer  —  Gloag  —  Kennedy. 
Agents — Gordon,  Pringle,  Dallas,  kOo.,  W.8. 

Counsel  for  Defender  —  Mackintosh  —  Low. 
Agents — Skene,  Edwards,  &  Bilton,  W.S. 


Friday,  March  6. 
FIRST    dTvISION. 

SOHUHAMN  V.  SCOTTISH  WIDOWfii'  FUKD. 
Husband  and  Wife— Insurance— Life  Insurance 
—PoUey  on  Husband's  Life  for  Wife's  Separate 
Use — Surrender— Married  Women's  Poiieiesof 
Assurance  (ScoOand)  Act  1880  (43  and  44  Viet, 
tap.  26),  see.  2. 

HM  that  a  policy  of  assotanoe  effected  by 
a  husband  on  his  own  life  for  the  separate 
use  of    bis  wife,  under  section  2  of  the 
Harried   Women's    Policiee   of    Assurance 
(Scotland)  Act  1880,  was  capable  of  being 
surrendered  during  the  joint  lives  of  the 
spouses. 
Marcus  Schumann,  domiciled  in  Hamburg,  ob- 
tained on  12th  August  1882,  from  the  Scottish 
Widows'  Fund  and  Life  Assurance  Society,  a 
I>olicy  of  assurance  on  his  life  for  XIOOO,  for  the 
benefit  of  his  wife  Mis  Clara  Leon  or  Sohnmann, 
which  bore  to  be  in  pursuance  of  the  Married 
Women's  Policies  of  Assurance  (Scotland)  Act 
1880  (43  and  44  Vict.  cap.  2«). 

The  polioy  proceeded  on  the  narrative  that  Mr 
Sohnuiann  desired  to  effect  an  assurance  on  his 
own  life  for  the  benefit  of  his  wife,  for  har 
separate  use  in  paranaaoe  of  the  said  statata,  and 
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bore  that  iu  consideration  of  a  single  paymeut  of 
£570,  188.  4d.  he  had  been  dnly  admitted  a 
member  of  the  Bociety,  and  that  "he  and  hia 
legal  representatives,  as  trustee  or  tnislees  in  terms 
of  said  Aoi  for  his  said  wife,  for  her  separate 
ii8e,'and  in  the  event  of  her  predeoeasing  the  said 
Marcos  Sohnmann,  he,  his  heirs,  exeoators,  or 
assignees  shall  be  entitled  to  receive  oat  of  the 
funds  thereof,  at  the  end  of  three  months  after 
the  decease  of  the  said  Marcus  Sohnmann,  the 
sum  of  One  thousand  pounds  sterling."  The 
policy  also  contained  a  clause  which  provided 
••  that  the  Society  shall  have  no  concern,  directly 
or  indirectly,  with  the  purposes  or  conditions  of 
any  trust  under  which  this  policy  may  at  any 
time  be  held,  whether  by  the  terms  of  the  policy 
itself  or  by  the  terms  of  any  assignment  or  con- 
veyance thereof ;  but  that  in  all  dealings  with  the 
society  the  act  and  deed  of  the  party  or  parties  in 
whom  the  said  policy  shall  be  vested  for  the 
time  shall  be  good,  valid,  and  effectual  to  the 
society,  without  reference  to  any  such  purpose  or 
conditions,  or  to  any  obligations  to  thud  parties 
to  which  the  holders  may  be  liable." 

By  the  Married  Women's  If  olioies  of  Assurance 
(Scotland)  Act  1880  (43  and  44  Vict.  cap.  2C)  it 
is  provided — "Sec.  1.  A  married  woman  may 
effect  a  policy  of  aasnranoe  on  her  own  life  or  on 
the  life  of  her  hnsband  for  her  separate  use,  and 
the  same  and  all  benefit  thereof,  if  expressed  to 
be  for  her  separate  use,  shall,  immediately  on 
being  so  effected,  vest  in  her,  and  shall  be  pay- 
able to  her,  and  her  heirs,  executors,  and 
assignees,  excluding  the  ju*  mariU  and  right  uf 
adi]^iBtration  of  her  hnsband,  and  shall  be 
assignable  by  her  either  inivr  vivos  or  mortit 
eaiua  without  consent  of  her  hnsband,  and  the 
contract  in  such  policy  shall  be  as  valid  and 
effectual  as  if  made  with  an  unmarried  woman. 
Sec.  2.  A  policy  of  assurance  effected  by  any 
married  man  on  his  own  life,  and  expressed  upon 
the  face  of  it  to  be  for  the  benefit  of  his  wife,  or 
of  his  children,  or  of  his  wife  and  children,  shall, 
together  with  all  benefit  thereof,  be  deemed  a 
trust  for  the  benefit  of  his  wife  for  her  separate 
use,  or  for  the  benefit  of  his  children,  or 
for  the  benefit  of  his  wife  and  children  ; 
and  such  policy,  immediately  on  its  being  so 
effected,  shall  vest  in  him  and  his  legal  represen- 
tatives in  trust  for  the  purpose  or  purposes  so 
expressed,  or  in  any  trustee  nominated  in  the 
policy,  or  appointed  by  separate  writing  dnly  in- 
timated to  the  assurance  ofiBce,  but  in  trust 
always  as  aforesaid,  and  shall  not  otherwise  be 
subject  to  bus  control,  or  form  part  of  his  estate, 
or  be  liable  to  the  diligence  of  his  creditors,  or 
be  revocable  as  a  donation,  or  rednoible  on 
any  ground  of  excess  or  insolvency:  And  the 
receipt  of  such  trustee  for  the  sums  secured  by 
the  policy,  or  for  the  value  thereof,  in  whole  or 
in  part,  shall  be  a  sufficient  and  effectual  dis- 
charge to  the  assurance  office :  Provided  always 
that  if  it  shall  be  proved  that  the  policy  was 
effected  and  premiums  thereon  paid  with  intent 
to  defraud  creditors,  or  if  the  person  upon  whose 
life  the  policy  is  effected  shall  be  made  bankrupt 
vithin  two  years  from  the  date  of  such  policy,  it 
■ball  be  competent  to  the  creditors  to  claim  re- 
payment of  the  premiums  so  paid  from  the  trus- 
tee of  the  policy  out  of  the  proceeds  thereof." 

This  was  a  Special  Case  to  which  Mrs  Schu- 
mann, and  her  husband  as  her  administrator-in- 


law,  and  for  his  own  right  and  interest,  and  also 
atf  trustee  for  his  wife  under  the  said  policy  of 
assurance,  were  the  first  parties  ;  and  the  Scottish 
Widows'  Fund  and  Life  Assurance  Society  were 
the  second  parties.  It  was  stated  in  the  Oase 
that  Mrs  Schumann  desired  to  surrender  the 
said  policy  of  assurance,  and  that  her  husband, 
as  trustee  thereunder,  and  for  any  other  interest 
he  might  have,  oouconred ;  bat  that  the  second 
parties  had  doubts  whether  the  policy  ooold 
legally  be  surrendered  by  the  first  parties,  and 
that  they  declined  to  pay  over  the  surrender 
value  to  the  first  parties  jointly,  or  either  of  them, 
on  their  receipt 

On  all  ordinary  policies  of  the  Society  surren- 
der values  are  allowed. 

The  questions  of  law  were — "Are  the  second 
parties  bound  to  accept  a  surrender  by  the  first  par- 
ties, or  either  of  them,  of  the  said  policy  of  assur- 
ance? Or,  Is  the  said  policy  incapable  of  being  sur- 
rendered so  long  as  the  first  parties  are  both  alive?" 

Argned  for  the  first  parties — The  second 
parties  were  put  to  show  not  only  (1)  that  the 
policy  of  assuranoe  and  the  terms  of  the  statute 
constituted  a  trust ;  but  also  (2)  that  the  trust 
came  within  the  rule  of  the  law  laid  down  in 
Memiet  v.  Murray,  March  6,  1875,  2  K.  607. 
But  it  was  not  constituted  by  an  antenuptial 
marriage-contract,  and  the  Court  had  never  before 
protected  a  beneficaary  under  a  trust  that  was  not 
antenuptial — ThomhiU  v.  Maephenon,  January 
20,  1841,  3  D  894,  per  Lord  Jeffrey  at  p.  401. 
The  series  of  cases  beginning  with  Young  Atider- 
»on  V.  Buchanan,  June  2,  1887,  16  8.  1073,  upon 
which  the  case  of  Memiei  was  decided,  proceeded 
on  the  peculiar  nature  of  an  antenuptial  marriage- 
contract  The  principle  which  led  to  those 
decisions  was  inapplicable  here — Smitton  v.  Tod, 
December  12,  1839.  The  words  in  section  2  of 
the  Act  "  in  whole  or  in  part "  must  refer  to 
surrender,  and  the  receipt  of  the  trustee  was  to 
be  a  sufficient  discharge  to  the  society.  It  was 
part  of  the  agreement  that  Schumann  would, 
after  surrender,  still  be  trustee  for  his  wife  as 
regarded  the  surrender  value.  Even  supposing 
it  would  be  a  breach  of  trust  on  hia  part  to  sur- 
render, the  Court  was  not  put  to  consider  that. 
The  Court  would  only  take  cognisance  of  a  trust 
in  a  question  between  truster  and  trustee  or  trus- 
ter and  beneficiary,  not  in  a  question  between 
the  truster  and  the  party  with  whom  the  contract 
was  made.  The  wife  was  here  consenting — 
Standard  Property  Tnteitment  Company  v.  Lmtm, 
March  20,  1877,  4  B.  695.  Besides,  the  Court 
was  not  concerned  with  the  trusts  of  domiciled 
foreigners.  The  state  of  the  law  before  the 
Married  Women's  Policies  of  Assurance  Act  was 
that  if  a  husband  effected  a  policy  on  his 
own  life,  payable  to  his  wife,  that  would  have 
been  good  as  a  provision — Oraig  v.  OaUowaf/, 
July  17,  18S1,  4  Macq.  267  ;  Mtiirhead  v.  Muir- 
heaS»  Factor,  December  ;6,  1867,  6  Maoph.  95; 
Pringle't  Trmtees  v.  Hamilton,  March  16,  1872, 
1 8  M  acph.  62 1 ;  Wight  v.  Brown ,  January  27, 1 849, 
11 D.  460 ;  SmiO.  V.  Kerr  and  Otheri,  June  6, 1869, 
7  Macph.  863  j  Thxm*on't  Trutteet  v.  Thornton, 
July  9,  1879,  6  B.  1227.  The  objects  of  sees.  1 
and  2  of  the  Act  was  to  enable  married  persons 
not  only  to  make  provisions  but  to  establish  a 
fund  of  credit.  On  the  construction  of  the 
corresponding  English  Act  (88  and  84  Vict  cap. 
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98).      They  referred  to  Tbioknesse  on  Husband 
and  Wife,  286. 

Argned  for  the  8eoond  parties  —  It  was  oon- 
oeded  that  after  the  death  of  the  wife  there 
would  be  no  objection  to  a  sarrender ;  the  tmst 
would  fly  ofF.  Bnt  itante  matritnonio  the  tnist 
subsisted  and  oonld  not  be  destroyed.  The  con- 
templation of  the  policy  was  that  it  shonld  con- 
tinne  until  the  death  of  the  husband.  This  was 
not  an  ordinary  tmst,  bnt  was  a  provision  to  the 
wife  (1)  to  take  effect  after  the  husband's  death  ; 
which  was  (2)  fenced  by  a  trust ;  and  (8)  in  its 
nature  irreyooable.  To  such  a  case  the  principle 
of  Memiet,  tupra  eit.,  applied,  and  this  was  to  be 
distinguished  from  such  oases  as  the  Standard 
Property  Invettment  Company,  tupra  eit. ;  Ramtay 
T.  Bamiay's  Truttett,  Nov.  24,  1871,  10  Macph, 
120  ;  and  Newland*  r.  MiOer,  July  14, 1882, 9  B. 
1104.  It  was  not  of  the  essence  of  the  decision 
in  JftfnstM'  case  that  the  contract  should  be  ante- 
nuptial. Here  there  was  a  provision  which  was 
by  statute  as  effectual  as  if  it  was  contained  in 
an  antenuptial  marriage-contract,  because  by  the 
statute  creditors  were  excluded  and  the  provision 
was  made  irrevocable. 

At  advising — 

LoBD  l>BKsn)BNT — TTpon  the  1 2th  of  August  1884 
Mr  Schumann,  one  of  the  parties  to  this  Special 
Case,  effected  an  insurance  upon  his  own  life  vrith 
the  Scottish  Widows'  Fund  Society,  and  the  nar- 
rative of  the  policy  sets  out  that  he  desired  to 
effect  that  insurance  for  the  benefit  of  his  wife, 
for  her  separate  use,  in  pursuance  of  the  Married 
Women'sPolicies  of  Assurance  (Scotland)  Act  1880. 
The  sum  assured  was  £1000,  and  there  was  one 
premium  paid  amounting  altogether  to  £670, 
ISs.  4d.  which  mode  the  policy  free  from  all  pre- 
miums for  the  future. 

The  proposal  now  on  the  part  of  Mrs  Schumann 
and  her  husband  is  to  surrender  this  policy  at  the 
snrrender  value,  and  the  Insurance  Society  object 
to  receive  that  surrender,  being  doubtful  whether 
they  are  entitled  to  do  so.  And  accordingly  the 
parties  have  presented  this  Special  Case  for  the 
purpose  of  obtaining  an  answer  to  these  two  ques- 
tions : —  "  Are  the  second  parties  bound  to  accept  a 
surrender  by  the  first  parties,  or  either  of  them, 
of  the  said  policy  of  assurance  ?  Or  is  the  said 
policy  incapable  of  being  surrendered  so  long  as 
the  first  parties  are  both  alive  ?  " 

Now,  under  ordinary  circumstances  of  course 
there  oonld  be  nothing  to  prevent  the  party 
who  effected  an  insurance  from  surrendering 
it,  or  the  party  for  whose  benefit  it  was  made 
from  surrendering  it  at  any  time.  And  there- 
fore the  difficulty  of  the  Insurance  Society 
must  of  course  arise  entirely  from  the  terms 
of  the  statute  referred  to,  the  48d  and  44th 
of  Vict  c.  26.  There  are  two  sections  in  that 
statute,  by  the  first  of  which  married  women  may 
effect  policies  of  insurance  themselves  for  their 
own  separate  use,  and  it  has  not  been  suggested 
that  there  would  be  any  difficulty  at  all  in  the  case 
of  a  married  woman  with  her  own  funds  purchas- 
ing a  policy  as  this  has  been  purchased,  or  effect- 
ing a  policy  and  paying  the  annual  premiums  out 
of  her  own  funds,  surrendering  that  policy  at  any 
time  whatever.  There  is  nothing  in  that  first 
section  to  suggest  the  slightest  difficulty  in  that 
respect.  But  this  policy  was  effected  under  the 
ad  sedtion  of  the  statute,  and  it  provides  that  "  a 


policy  of  aasnranee  effected  by  any  married  man 
on  his  own  life,  and  expressed  upon  the  face  of  it 
to  be  for  the  benefit  of  his  wife,  or  of  his  children, 
or  of  his  wife  and  children,  shall,  together  with  all 
benefit  thereof,  be  deemed  a  tmst  for  the  benefit 
of  his  wife  for  her  separate  use,  or  for  the  benefit 
of  his  children,  or  for  the  benefit  of  his  wife  and 
ohildren."    Now,  so  far  it  appean  to  me  that  the 
language   of  the  statute  snggeets  no    difficulty 
about  the  snrrender  of  a  policy  so  effected,  because 
it  gives  the  beneficial  interest  in  the  policy  en- 
tirely to  the  wife.     In  the  case  of  the  policy  be- 
ing effected  for  the  wife's  behoof,  it  is  to  be  a 
trust  for  her  benefit,  for  her  separate  nae,  which 
1  understand  to  mean  that  it  becomes  benefidally 
her  property,  and  at  her  disposal.    Bnt  then  the 
enactment  proceeds  further: — "And  snob  policy, 
immediately  on  its  being  so  effected,  shall  vest  in 
him  and  his  legal  representatives  in  tmst  for  the 
purpose  or  purposes  so  expressed,  or  in  any  trus- 
tee nominated  in  the  policy,  or  appointed  by  sepa- 
rate   writing  duly  intimated  to  the  assuianoe 
office."    Now,  the  creation  of  this  tmst  no  doubt 
is  an  essential  part  of  the  enactment,  but  the  trust 
is  not  necessarily  to  be  in  the  husband.     He  is 
selected  in  the  first  place  as  being  the  most 
natural  trustee  for  his  wife,  and  failing  him  his 
legal  representative  may  be  made  the  trustee ;  or 
a  trustee  may  be  nominated  in  the  policy  itadf — 
that  trustee  of  conrse  would  be  nominated  by  the 
husband  who  effects  the  policy  ;  or  a  trustee  may 
be  appointed  by  a  separate  writing  duly  intimated 
to  the  insurance  office.     In  short,  the  personality 
of  the  trustee  has  nothing  to  do  with  the  purposes 
of  the  statute  or  with  the  object  in  view.    It  is  a 
mere  convenient  arrangement,     Then  the  olauae 
proceeds  further,  that  this  tmst  is  to  be  a  tmatas 
aforesaid,  that  is  to  say,  for  the  separate  use  of 
the  wife,  "and  shall  not  otherwise  be  subject  to 
his  (the  husband's)  control,  or  form  part  of  his 
estate,  or  be  liable  to  the  diligence  of  his  creditors, 
or  be  revocable  as  a  donation,  or  reducible  on  any 
ground  of  excess  or  insolvency. "    Now,  that  again 
shows  how  completely  the  husband  is  excluded 
from  all  beneficial  interest  in  the  policy,  and  that 
it  is  devoted  exclusively  to  the  benefit  of  the  wife. 
Bnt  farther  it  is  provided  that  "the  receipt  of 
such  trustee  for  the  sums  secured  by  the  TpoUoy, 
or  for  the  value  thereof,  in  whole  or  in  part,  shall 
be  a  sufficient  and  effectual  discharge  to  the 
assurance  office."    I  shall  have  a  word  to  say 
immediately  upon  the  effect  of  that  provision  on 
the  question  immediately  before  us,  but  in  the 
meantime  I  observe  that  there  is  a  proviso  at  the 
end  of  this  section  that  if  the  husband  who  has 
effected  this  policy  shall  become  bankrupt  within 
two  years,  then  it  shall  be  competent  to  his  credi- 
tors to  claim  repayment  of  the  premiums  so  paid 
out  of  the  proceeds  of  the  policy.     Now,  the 
question  comes  to  b&,  whether  there  is  anything 
in  this  clause  to  suggest  that  this  policy,  unlike 
any   other   effected   at  common   law,  and  not 
under  the  provisions  of  this  statute,  is  incapable 
of  being  surrendered  7     It  seems  to  me,  on  the 
contrary,  that  everything  contained  in  this  section 
points  to  the  opposite  conclusion.      I  do  not 
repeat  what  I  have  said  already  about  the  in- 
terest in  the  policy  belonging  exclusively  to  the 
wife  for  her  separate  use  ;    but  it  is  most  im- 
portant to  observe  that  that  provision  Uiat  the 
receipt  of  the  trustee  for  the  sums  secured  by 
the  policy,  or  (or  the  value  thereof,  in  whole  or 
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in  part,  shall  be  a  sofBoient  and  eflectnal  dis- 
oharge  to  the  assurance  offioe,  seems  to  oontem- 
plate  that  some  transaction  of  this  kind  may 
take  place  ;  and  if  the  trustee,  acting  within  his 
power  and  according  to  bis  discretion,  and  with 
the  consent  of  the  party  beneficially  interested, 
ohoosee  to  grant  a  receipt  to  the  assurance  com- 
pany for  the  Talne  of  the  policy,  or  for  a  part 
of  the  value  of  the  policy — for  the  words  are 
expressly  "  in  whole  or  in  part," — that  is  a  suffi- 
cient discharge  to  the  assurance  company. 
Kow,  discharging  a  policy  on  the  receipt  of  part 
of  ita  value  describes  pretty  accurately  I  think 
a  STirrender.  I  do  not  know  any  other  kind  of 
transaction  that  could  answer  these  expressions. 
But  apart  from  the  very  words  of  the  section 
of  the  statnte,  when  one  comes  to  consider  the 
thing  on  principle,  it  becomes  I  think  abun- 
dantly clear.  This  section  is  intended  to  apply 
to  policies  efFected  upon  various  terms  and  con- 
ditions. This  is  a  policy  which  is  to  be  created 
by  payment  of  a  single  premium,  and  accord- 
ingly a  large  sum  was  paid  down  at  the  time 
of  receiving  the  policy  from  the  company.  But 
the  more  ordinary  mode  of  effecting  a  policy  is 
for  the  party  effecting  it  to  become  bound  to 
pay  the  premiums  annually.  Now,  suppose  that 
had  been  the  case,  the  husband  was  not  by  this 
statnte  under  any  obligation  to  continue  to  pay 
the  annual  premiums ;  still  less  is  the  payment 
of  the  annual  premiums  secured  in  any  way  for 
the  benefit  of  the  wife.  The  policy  will  be  good, 
and  will  ultimately  be  avai^ble  to  her  if  the 
husband  continues  to  pay  the  annual  premiums, 
or  if  the  wife  can  pay  them  herself,  or  if  some- 
body else  interposes  and  pays  them.  But  sup- 
pose neither  of  these  things  to  be  done,  and 
that  the  husband  either  becomes  unable  from 
insolvency  or  unwilling  to  continue  the  pay- 
ment of  the  annnal  premiums,  what  is  to  be 
done?  The  policy  we  shall  suppose  has  sub- 
siated  for  a  number  of  years,  and  a  correspond- 
ing number  of  annnal  premiums  has  been  paid. 
The  policy  has  therefore  acquired  a  certain  valup. 
If  the  annnal  premiums  do  not  continue  to  be 
paid  the  policy  will  lapse,  and  that  valna  will 
be  lost  to  the  wife.  Would  it  be  nnlawfnl  in 
such  circumstances  to  surrender  this  policy,  or 
rather  would  it  not,  on  the  contrary,  be  the  ahso- 
Inte  duty  of  the  husband  as  the  wife's  trustee 
to  make  a  surrender,  and  not  to  allow  the  bene- 
ficiary under  his  trust  to  lose  the  valne  of  the 
policy  which  she  might  by  a  surrender  obtain  ? 
I  can  oonoeive  only  one  answer  to  that  question. 
It  would  certainly  be  the  husband's  duty,  if  he 
did  not  choose  to  continue,  or  was  unable  to 
continue,  the  payment  of  the  annual  premium!!, 
to  make  the  most  of  the  policy  for  the  benefit 
of  his  wife  by  surrendering  it.  Now,  it  does  not 
appear  to  me  that  the  circumstance  of  the  pre- 
miums being  all  paid  up  in  one  single  payment 
at  the  time  of  taking  out  the  policy  can  make 
any  difference,  because  even  in  that  case  cir- 
cumstances may  occur  which  would  render  it 
absolutely  necessary  for  the  interest  of  the  wife 
that  the  policy  should  be  surrendered.  Sup- 
posing that  the  husband  becomes  bankrupt,  and 
this  policy,  which,  of  course,  even  if  it  has  lasted 
only  for  a  few  years,  represents  a  much  greater 
value  than  any  policy  with  annual  premiums 
could  represent  until  it  became  a  very  old  policy 
— suppose  that  the  husband  becomes  bankrupt, 


and  that  there  are  no  other  means  left  for  the 
support  of  the  wife  and  family,  are  they  to 
starve  while  they  have  this  available  fund  which 
can  be  made  real  by  a  surrender  of  the  policy  ? 
The  husband  may  become  not  only  bankrupt  but 
incapacitated  from  doing  anything  for  his  family 
at  all ;  he  may  become  a  lunatic ;  and  is  the  wife 
not  to  be  able  to  surrender  the  policy,  or  to  go 
through  the  form  of  appointing  a  new  trustee  in 
place  of  the  husband,  and  getting  that  new 
trustee  to  surrender  it?  I  can  hardly  conceive 
that  the  statnte  should  have  intended  any  such 
thing,  for  that  would  be  a  most  inexpedient  and 
unjust  result.  And  therefore  in  every  way  one 
can  look  at  the  thing,  it  seems  to  me  that  so  far 
from  this  statute  precluding  the  husband  and 
wife  from  concurring  in  surrendering  a  policy  of 
this  description,  not  only  the  words  of  the  statute 
but  the  principle  upon  which  it  seems  to  be 
fonnded  are  all  in  favour  of  answering  the  ques- 
tion which  has  been  put  to  us,  to  the  effect  that 
this  is  a  policy  which  may  be  surrendered,  and 
in  the  circumstances  of  the  case  has  been  validly 
surrendered. 

LoBD  MuBX — I  am  of  the  same  opinion.  In 
all  ordinary  policies  effected  with  this  office 
surrender  values  are  admittedly  allowed.  This 
is  distinctly  stated  on  the  second  page  of  the 
case ;  and  the  question  is,  whether  policies 
effected  (as  the  one  in  question  was)  under  the 
powers  given  in  the  statute  founded  upon  were 
intended  to  be  excluded  from  that  privilege? 
For  the  reasons  which  your  Lordship  has  now 
given,  I  am  of  opinion  that  they  are  not,  and  I 
BO  entirely  concur  in  the  views  .expressed  by 
your  Lordship  that  I  have  really '  very  little  to 
add.  It  appears  to  me  upon  the  construction 
of  the  second  section  of  the  statute,  on  which 
the  question  turns,  that  while  it  is  distinctly 
framed  upon  the  principle  of  mentioning  the 
things  that  the  holders  of  the  policy  are  not  to 
be  entitled  to  do,  there  is  no  mention  of  or  pro- 
hibition against  surrender.  There  is  a  trust 
created,  and  if  nothing  more  had  been  said  the 
question  would  have  had  to  be  tried  with  a  view 
to  the  common  law  rules  about  trusts  being  so 
created  for  the  benefit  of  the  wife  and  children. 
In  the  present  case  we  have  nothing  to  do  with 
children.  Tbere  is  no  family.  The  question 
arises  only  as  to  the  wife.  Kow,  the  statute  says, 
' '  but  in  trust  always  as  aforesaid,  and  shall  not 
otherwise  be  subject  to  his  control  or  form 
part  of  his  estate,  or  be  liable  to  the  dili- 
gence of  his  creditors,  or  be  revocable  as 
a  donation,  or  redncible  on  any  ground  of 
excess  or  insolvency ; "  and  there  it  stops.  Now, 
if  the  Legislature  had  intended  that  the  sur- 
render value  should  be  prohibited  to  be  taken 
in  all  cases,  there  ought  to  have  been  a  provision 
inserted  in  the  clause  after  the  word  "  insolvency. " 
But  in  the  clause  which  prohibits  other  things, 
such  as  the  revocation  of  a  policy  on  the  ground 
of  donation,  or  its  being  reducible  on  the  ground 
of  insolvency,  there  is  nothing  said  to  prohibit 
the  surrender  value  being  taken,  and  I  am  of 
opinion  that  we  cannot  extend  that  clause  of  the 
statute  to  the  extent  of  saying  that  the  surrender 
value  cannot  be  allowed  in  such  a  case  as  this. 
The  clause  that  immediately  follows  about  the 
receipt  of  the  tmstee  for  the  value  of  the  policy 
in  whole  or  in  part  can  only  have  been  inserted, 
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I  think,  with  ref  erenoe  to  the  Bnrrender  ralne. 
Therefore  I  think  we  may  gather  from  the  words 
of  the  statute  that  it  was  intended  that  the  sur- 
render should  be  allowed,  and  there  being  no 
prohibition  of  that  in  the  list  of  things  prohi- 
bited, I  think  the  statute  does  not  enact  what 
is  contended  for  by  the  second  party  here. 

Lobs  Shamd  —I  am  of  the  same  opinion,  and  I 
concur  In  the  obserrations  which  your  Ix>rdships 
have  made.  The  statute  authorises  a  husband  to 
effect  a  policy  with  an  insurance  company  for  the 
benefit  of  his  wife,  and  the  obvious  purpose  of 
the  enactments  contained  in  the  statute  is,  in  the 
first  place,  where  such  a  policy  has  been  entered 
into,  to  protect  the  wife  against  the  husband's  own 
act,  and  in  the  next  place,  to  protect  her  against 
any  proceedings  which  might  be  taken  by  his 
creditors.  The  statute  expressly  declares  that 
the  policy  once  effected  shidl  rest  in  the  husband 
and  his  representatives — assuming  it  not  to  be 
taken  in  the  name  of  other  trustees — in  trust,  and 
that  the  trust  shall  be  for  the  benefit  of  the  wife 
for  her  separate  use.  It  further  goes  on  to  pro- 
vide that  the  policy  shall  not  be  subject  to  his 
control  or  form  part  of  his  estate,  or  be  liable  to 
the  diligence  of  his  creditors,  or  be  revocable  as 
a  donation,  or  reducible  on  any  ground  of  excess 
or  insolvency.  It  appears  to  me  to  be  the  result 
of  these  provisions  that  the  policy  once  effected 
creates  an  immediate  interest  in  the  wife,  held 
for  her  behoof  by  her  husband  as  trustee  ;  and 
secondly,  that  that  interest  is  an  indefeasible 
interest.  In  the  ordinary  case  a  policy  is  kept 
np  by  payments  over  a  series  of  years.  The  hus- 
band effects  such  a  policy,  and  either  because  he 
has  not  the  means  to  go  on  paying  the  premiums 
or  because  he  desires  to  cease  paying  any  farther 
premiums,  he  may  stop  making  further  payments. 
In  such  a  case,  unless  the  surrender  value  of  the 
policy  can  be  obtained,  under  the  mles  of  many 
insurance  companies,  the  money  already  paid 
would  be  lost.  That  certainly  is  a  thing  to  be 
avoided,  and  I  think  the  statute  in  effect  enables 
parties  to  avoid  it.  The  policy  being  about  to 
lapse  is  yet  of  considerable  value  in  respect  of 
its  surrender  value,  and  in  a  case  like  this,  where 
the  whole  premium  has  been  paid  at  once,  the 
surrender  valae  is  so  much  the  greater.  It  ap- 
pears to  me  that  as  that  value  is  held  for  the 
separate  benefit  of  the  wife  by  a  trustee  for  the 
wife,  she  is  entitled  to  make  it  available  as  a  right 
vested  in  her.  In  this  case  it  so  happens  that  the 
husband  and  wife — the  trustee  and  the  bene- 
ficiary— concur  in  saying  that  they  desire  to  have 
tbis  sarrender  value  paid.  I  can  see  no  answer 
to  that  claim  under  the  statute.  I  think  the  ex- 
pression which  your  Lordship  referred  to  in  the 
second  clause,  that  the  receipt  of  the  trustee  for 
the  sums  secured  by  the  policy,  or  for  the  value 
thereof,  in  whole  or  in  part,  shall  be  a  sufiScient 
and  effectual  discharge  to  the  insurance  company, 
shows  that  the  Legislature  contemplated  that 
payments  of  this  kind  might  be  made.  I  take  the 
case  as  it  is  presented — as  one  in  which  the  hus- 
band and  wife  concur  in  offering  a  discharge. 
But  I  am  bound  to  say  I  should  go  further  so 
far  as  I  am  concerned,  and  say  that  even  if  the 
wife  had  not  been  a  concurring  party  here  I  do 
not  see  any  danger  that  insurance  companies 
could  possibly  incur  with  a  clause  which  declares 
with  reference  to  the  trustee,  whether  he  be  the 


hneband  or  anyone  else,  that  the  receipt  of  tmch 
trustee  for  the  sums  secured  by  the  policy,  or 
for  the  value  thereof,  in  whole  or  in  part,  shall 
be  a  sufficient  and  effectual  discharge  to  the  in- 
surance office.  If  an  insurance  company  had 
notice  of  any  proposed  breach  of  the  trust,  of 
course  it  would  be  their  duty  to  refrain  from 
making  payment,  but  in  the  absence  of  any  sueh 
intimation,  for  my  part  I  do  not  see  any  reason 
to  doubt  that  the  insurance  company  would  be 
perfectly  safe  to  pay  to  the  trustee  who  gives  a 
receipt,  even  supposing  that' the  beneficiary  was 
no  party  to  the  arrangement. 

LoBD  Adam — This  policy  has  been  effected  with 
reference  to  the  second  clause  of  the  statute,  and 
that  clause  declares  that  the  policy  of  insurance 
and  all  benefit  thereof  shall  be  deemed  to  be  a 
trust  for  the  benefit  of  the  wife.  Now,  that 
seems  to  me  to  indicate  very  clearly  that  the 
policy  of  insurance  itself  and  the  whole  proceeds 
are  held  entirely  for  the  beneficial  interest  of  the 
wife.  Now,  that  being  so,  I  have  seen  no  reason 
to  think  that  she  may  not  deal  with  the  property 
— for  it  is  a  piece  of  property — in  which  she 
has  the  sole  beneficial  interest  in  any  way  that 
she  may  think  proper.  What  they  may  do  with 
the  proceeds  after  they  get  them — whether  it 
may  be  necessary  to  apply  them  for  their  imme- 
diate use  I  do  not  know,  or  whether  the  trustee 
may  re-invest  it  for  her  benefit  I  do  not  know,  for 
these  questions  are  not  here.  Bat  I  see  no  rea- 
son why  she  should  be  disabled  from  dealing  with 
this  policy  of  insurance  which  the  Act  says  is  to 
be  held  entirely  for  her  beneficial  nee,  or  words 
to  that  effect.  I  see  no  reason  why  she  may  not 
deal  with  it  by  surrender  if  she  chooses.  But  I 
agree  that  in  so  far  as  it  is  necessary  to  answer 
the  present  question  the  words  of  the  Act  would 
perfectly  secure  the  insurance  company,  for  it 
says  that  the  receipt  of  the  trustee  for  the  sums 
secured  by  the  policy,  or  for  the  value  thereof,  in 
whole  or  in  part,  shall  be  a  sufficient  and  effectual 
discharge  to  the  insurance  office.  Now,  what  is 
it  that  is  proposed  to  be  given  but  a  receipt  by 
the  trustee  for  the  value  of  the  policy.  That  is 
the  thing  to  be  given,  and  that  is  precisely  what 
the  Act  says  shall  be  deemed  an  effectual  dis- 
charge to  the  insurance  company.  In  my  opinion 
that  clause  seems  to  have  been  introduced  for  the 
very  purpose  of  protecting  the  insurance  com- 
pany in  such  a  case  as  this.  I  am  therefore  of 
opinion  that  the  first  question  should  be  answered 
in  the  affirmative,  and  the  second  in  the  negative. 

The  Oourt  found  and  declared  that  the  second 
parties  were  bound  to  accept  a  surrender  of  the 
policy  of  assurance  by  the  first  parties,  and  that 
the  policy  was  not  incapable  of  being  surrendered 
daring  the  joint  lives  of  the  parties. 

Counsel  for  the  First  Parties — Oraham  Murray 
— Dundas.  Agents — Graham,  Johnston,  Jk  Flem- 
ing, W.8. 

Counsel  for  the  Second  Parties — D.-F.  Mac- 
kintosh— Jameson.  Agents — John  Clerk  Brodie 
4  Sons,  W.S. 


Digit 


zed  by  Google 


Northern  Lighthouse  Comrs.  "I 
March  6,  1888.  J 


The  Scottish  Law  Reporter.— V6L  XXIll. 


479 


Friday,  March  5. 

SECOND     DIVISION. 

[liord  Fraser,  Oidinary. 
NISBBT   HAiflLTOK  V.  THE  COUMISSIONERS 
OF  MOBTHEBH  LIGHTHOUSES. 

Property — OompentatUm  for  Land  taken  under 
Statutory  Authority— Protpeetive  Damage — 
Damage  from  Use  of  Land  taken — NuUance — 
Foghm-n—Merehanl  Shippiiig  Act  1864  (17  and 
18  Fkrf.  e.  101),  uet.  404,  406,  413— Xanib 
Claruee  ComoUdation  Act  1846  (8  and  9  Viet, 
e.  19;. 

In  proc«edingB  to  fix  the  amoant  of  com- 
pensation to  whioh  the  proprietor  of  an 
island,  aitnated  in  a  navigable  channel  half-a- 
mile  from  the  rest  or  mainland  part  of  his 
estate,  was  entitled  for  the  acqniring  of  land 
for  the  erection  of  a  lighthonse  on  the 
island,  the  arbiter  fixed  a  siun  for  the  land 
taken,  and  also  (sabjeot  to  the  opinion  of 
(be  Gonrt  as  to  the  legality  of  snch  com- 
pensation) a  som  for  the  injury  whioh  might 
be  expected  to  the  fening  of  the  mainland 
part  of  the  estate  by  the  erection  of  a  fog- 
horn on  the  lighthouse  in  the  event  (then 
not  contemplated)  of  the  Lighthouse'  Oom- 
missioners  determining  to  establish  one. 
The  Court  dieallowed  the.latter  sum,  because 
(1)  it  was  uncertain,  (2)  not  connected  with 
the  land  or  for  an  injury  to  land,  and  (8)  not 
resulting  from  the  exercise  of  the  statutory 
powers. 

Lord  Bntherfurd  Olark  diuented,  because 
land  was  taken,  and  the  use  which  might  be 
made  of  it  was  found  by  the  arbiter  to  be 
injutions  to  the  rest  of  the  estate. 
The  Merchant  Shipping  Act  1854  provides,  sec. 
404 — "Each of  the  said  general  lighthouse  autho- 
rities (of  which  the  Commissioners  of  the  Northern 
Lighthouses  is  one)  shall  have  power  within  its 
Joxisdlotion  to  execute  the  following  works  and 
do  the  following  things : — (1)  To  erect  new 
lighthouses  with  all  requisite  works,  roads,  and 
•pportenanoes,  or  alter  or  remove  any  existing 
lighthouses.  ...  (8)  To  take  and  purchase  any 
Umd  which  may  be  necessary  for  the  above  pur- 
poses, or  for  Um  maintenance  of  the  worla  or 
the  residence  of  the  lightkeepers. " 

By  section  412  The  Lands  Clauses  Consoli- 
dation (Scotland)  Act  1845  is  incorporated  in  the 
Act,  it  being  declared  that  the  Act  "shall  apply 
to  all  lighthouses  to  be  constructed,  and  all  land 
to  be  purchased,  under  the  powers  thereof." 

In  1883  the  Commissioners  of  Northern  Light- 
houses, incorporated  by  the  Merchant  Shipping 
Act  1854,  determined  to  erect  a  lighthouse  upon 
tiie  island  of  Fidra,  in  the  Firth  of  Forth.  In 
pursuance  of  that  purpose  they  entered  into  ne- 
gotiations with  Lady  Mary  Hamilton,  the  then 
heiress  of  entail  in  possession  of  the  entailed 
estate  of  Dlrleton,  of  which  estate  Fidra  formed 
purt.  A  minute  of  agreement  was  entered  into 
between  Lady  Hamilton's  curator  bonit  and  the 
Commissioners,  whioh  narrated  that  the  Commis- 
sioners in  exeroise  of  their  statutory  rights  to  ac- 
quire land  for  the  purposes  mentioned  in  the 
404th  section  of  the  Merchant  Shipping  Act 
1864,  and  under  tt)e  powers  and  provisions  of 


that  Act,  and  of  the  Lands  Clauses  Consolidation 
(Scotland)  Act  1846,  and  Lands  Clauses  Consoli- 
dation Amendment  Act  1860,  had  resolved  to  ac- 
quire certain  portions  of  Fidra  Island  in  order 
to  erect  a  lighthouse,  Ughtkeeper's  house,  to., 
the  compensation  to  be  paid  by  them  therefor 
to  be  fixed  by  arbitration  in  terms  of  the  Lands 
Clauses  Consolidation  (Scotland)  Act  1845.  Lady 
Mary  Hamilton  (by  her  curator  bonit,  Balph  Bun- 
das,  C.S.)  agreed  to  convey  the  said  portions  of 
land  to  the  Commissioners  on  payment  of  an 
annual  fen-duty,  to  be  fixed  by  the  arbiters  to  be 
appointed.  Arbiters  were  appointed,  and  after 
their  appointment  they  selected  an  oversman. 
On  the  oversman  the  submission  ultimately  was 
devolved.  Lady  Mary  Hamilton  died  in  the 
course  of  the  proceedings,  and  her  daughter 
Miss  Mary  Nisbet  Hamilton,  the  pursuer,  was 
duly  sisted  as  claimant. 

On  28th  February  1885  the  oversman  issued' 
his  final  sentence  and  decree-arbitral.  He  found 
Miss  Hamilton  entitled  to  an  annual  feu-duty  of 
£48,  lOs.  in  respect  of  the  value  (£970)  of  the  land 
taken  The  nearest  point  of  land  taken  was  1270 
yards  from  the  Marine  Cottage  of  Aroberfleld,  8020 
yards  from  the  mansion-house  of  Aroherfleld,  and 
from  the  nearest  point  of  the  other  landa  of  the 
estate  of  Dirleton  suitable  for  fening  for  building, 
1530  yards.  He  found  that  no  compensation  was 
in  point  of  fact  due  in  respect  of  injury  to  the 
privacy  of  the  Marine  Cottage  and  mansion- 
house  and  policies  of  Aroherfleld,  or  for  injury 
to  the  view  therefrom  (on  which  ground  a  daim 
had  been  made),  but  "  (4)  That  the  erection  and 
use  of  a  foghorn  signal  with  the  object  of  pro- 
ducing the  greatest  possible  amount  of  noise  in 
connection  with  the  lighthouse  upon  Fidra  Island 
was  admitted  to  be  in  the  powers  of  the  Commis- 
sioners, and  that  although  not  included  in  the  pre- 
sent plans  it  is  in  the  circumstances  reasonable 
to  anticipate  that  a  foghorn  signal  will  be  erected 
and  used  by  the  Commissioners  in  the  exercise 
of  tbeir  powers  ;  (6)  That  the  noise  produced 
by  such  a  foghorn  signal,  although  its  effect  is 
diminished  in  proportion  to  the  distance,  will  in 
fact,  even  at  the  distances  above-mentioned, 
injuriously  affect  Aroherfield  House  as  a  resi- 
dence, and  the  other  land  of  the  estate  suitable 
for  feuing,  so  as  to  depreciate  to  some  extent 
their  pecuniary  value;  (6)  That  the  proprietor 
of  Dirleton  has  not  yet  brought  any  part  of  the 
land  suitable  for  fening  into  the  market,  and  has 
declined  offers  for  feus,  but  that  it  is  reasonable 
to  anticipate  that  part  of  such  land  may  be  fened 
for  building  within  a  period  that  can  be  fore- 
seen ;  (7)  That  compensation  is  due,  if  maintain- 
able in  law,  in  respect  of  the  damage  to  be  done 
to  the  pecuniary  value  of  Aroherfield  House  as  a 
residence,  and  of  the  land  suitable  for  feuing  for 
building  on  the  said  estate,  by  the  use  of  a  fog- 
horn signal,  dne  allowance  being  made  for  the 
prospective  or  postponed  character  of  such  dam- 
age; (8)  That  when  damage  will  be  in  fact 
caused  by  the  use  of  works  erected,  or  to  be 
erected  upon  land  taken  compulsorily  under  the 
Lands  Clauses  Acts  to  other  lands  of  the  same 
proprietor  not  taken,  it  is  not  settled,  so  that  it 
can  be  assumed  by  a  valuation  arbiter  that  a 
claim  for  compensation  is  or  is  not  in  law  main- 
atinable,  but  that  it  is  expedient  to  fix  the 
amount  of  such  compensation  in  the  event  of  its 
being  judicially  determined  that  in  the  droom- 
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stances  of  the  present  case,  as  stated  in  the  pre- 
ceding findings,  a  claim  for  compensation  is  on 
this  groond  maintainable  in  law  ;  (9)  That  the 
sum  dne  in  the  eyent  of  its  being  admitted  or 
jndicially  determined  that  in  the  oironmstances  of 
the  present  case,  as  stated  iu  the  preceding 
findings,  a  claim  for  compensation  is  npon  this 
ground  in  law  maintainable  (dne  allowance 
being  made  for  the  prospeotiTS  or  postponed 
character  of  such  damage),  is  £1000,  and  that  no 
compensation  is  npon  any  other  ground  in  fact  dne 
in  respect  of  injury  or  damage  to  the  lands  of  the 
claimant  not  taken."  This  sum  of  £1000  was  in 
terms  of  theminnteof  agreement  to  be  converted 
(if  found  capable  of  being  allowed)  into  an  annual 
feo-duty  of  £50. 

The  Oommissioners  declined  to  pay  the  said 
annual  feu-duty  of  £50  for  damages  Uiat  might 
be  caused  by  erection  of  a  foghorn. 

Miss  Nisbet  Hamilton  brought  this  action  to 
have  it  declared  that  her  claim  was  maintainable 
in  law  ' '  for  compensation  in  respect  of  the  dam- 
age to  be  done  to  the  pecuniary  value  of  Archer- 
field  House  as  a  residence,  and  of  the  land  suit- 
able for  feuing  for  building  on  the  said  estate  of 
Dirleton,  by  the  use  of  a  foghorn  signal  on  Fidra 
Island,  which  forms  part  of  the  said  estate,  dne 
allowance  being  made  for  the  prospective  or 
postponed  character  of  such  damage,  and  that  a 
claim  for  compensation  is  in  law  maintainable 
when  damage  will  in  fact  be  oansed  by  the  use 
of  works  erected  or  to  be  erected  npon  land 
taken  compnlsorily  under  the  Lands  Clauses 
Acta  to  other  lands  of  the  same  proprietor  not 
taken ;  and  that  in  the  oiroamstanoes  of  the 
present  case,  as  stated  in  the  said  findings  [of  the 
oversmon]  the  sum  due  by  the  defenders  to  the 
pnrsner  tor  compensation  npon  the  ground  fore- 
said, dne  allowance  being  made  for  the  prospec- 
tive or  postponed  character  of  such  damage,  is  in 
terms  of  the  said  decreet-arbitral  £1000." 

She  stated — "  (Cond.  6)  The  pursuer  is  advised 
that  compensation  is  legally  exigible  by  her  in 
respect  of  the  damage  to  be  done  to  the  pecuniary 
value  of  Aroherfield  House  as  a  residence,  and  of 
the  land  suitable  forf euing  for  building  on  the  said 
estate,  by  the  use  of  a  foghorn  signal,  but  as  the 
defenders  have  refused  to  pay  any  sum  in  name 
of  snch  compensation  the  present  action  has 
been  rendered  necessary." 

She  pleaded — "  The  pnrsner  being  in  law 
entitled  to  compensation  for  the  damage  to  be 
done  to  the  pecuniary  value  of  Aroherfield  House 
as  a  residence,  and  of  the  land  suitable  for  feu- 
ing for  building  on  the  said  estate  of  Dirleton,  by 
the  use  of  a  foghorn  signal  on  the  island  of  Fidra, 
and  the  amount  of  such  oompenaatiou  having  been 
assessed  by  the  said  oversman  at  £1000,  she  is 
entitled  to  decree  in  terms  of  the  conclusions  of 
the  summons  with  expenses." 

The  Commissioners  maintained  that  they  were 
not  l>oand  to  give  such  oompensation.  They 
stated  that  they  had  no  intention  to  erect  a  fog 
signal  on  the  Island  of  Fidra. 

They  pleaded  that  the  pursuer's  claim  was  nn- 
foimded  in  fact  and  unwarranted  in  law. 

The  Lord  Ordinary  decerned  for  the  £48,  lOs. 
of  annual  feu-duty  which  was  admittedly  payable 
as  the  commuted  value  of  the  £970  given  by  the 
oversman  as  compensation  for  land  taken ;  qwxid 
vUra  assoilzied  the  defenders. 

*'  Opinion. — The  pursuer  is  proprietor  of  tha 


island  of  Fidra,  in  the  Firth  of  Forth,  and  of  the 
estate  of  Dirleton  on  the  mainland.  The  island 
is  distant  from  Archerfield  House  3020  yards, 
and  is  distant  from  the  other  lands  of  the  estate 
of  Dirleton,  belonging  to  the  pursuer,  suitable 
for  feuing  for  bnilding,  1530  yards. 

' '  The  Commissioners  of  Northern  Lighthouses, 
the  defenders  in  this  action,  resolved  to  carry 
out  a  work  that  had  been  long  needed,  by  the 
erection  on  the  island  of  Fidra  of  a  lighthouse, 
and  for  that  purpose  they  required  to  obtain  a 
portion  of  the  island,  which  they  did,  to  the 
extent  of  1  acre  1  rood  and  84^  poles.  They 
were  entitled  to  demand  the  cession  of  this  in 
virtue  of  statutory  anthority.  The  404th  section 
of  the  Merchant  Shipping  Act  1854  authorises 
them  to  take  lands  for  their  pnrpoaes,  and  the 
412th  section  incorporates  the  Lands  Clauses 
Consolidation  (Scotland)  Act  1846  with  the  Mer- 
chant Shipping  Act,  and  declares  that  the  Lands 
Clauses  Act  '  shall  apply  to  all  lighthouses  to  be 
constructed,  and  all  land  to  be  purchased  under 
the  powers  thereof.' 

"  The  parties  entered  into  a  submission  to  two 
arbiters  (who  nltimately  devolved  it  npon  the 
oversman,  Mr  Maokay)  to  ascertain  what  sum 
should  be  payable  to  the  pnisaer  by  the  de- 
fenders. The  oversman  found  and  determined 
by  his  decree-arbitral  that  the  sum  dne  for  the 
land  actually  taken  was  £970,  which  by  the  con- 
sent of  parties  was  commuted  to  an  annual  pay- 
ment of  £48,  10s.,  and  in  regard  to  this  item 
there  is  no  dispute. 

"But  besides  obtaining  the  price  of  the  land 
actually  taken  the  pursuer  claimed  that  compensa- 
tion should  be  made  'inrespectof  the  damage  to  be 
done  to  the  pecuniary  value  of  Aroherfield  House 
as  a  residence,  and  of  the  land  suitable  for  feu- 
ing for  building  on  the  said  estate  of  Dirleton  by 
the  use  of  a  foghorn  signal  on  Fidra  Island 
which  forms  part  of  the  said  estate,  due  allow- 
ance being  made  for  the  prospective  or  postponed 
character  of  such  damage.'  The  defenders  main- 
tained before  the  oversman  that  this  latter  claim 
was  inadmissible.  The  oversman  not  having 
power  to  decide  this  question  of  law,  proceeded 
to  ascertain  what  amount  of  damage  should  be 
allowed  on  this  head  in  the  event  of  it  being  ad- 
mitted or  judicially  determined  that  a  claim  for 
compensation  is  on  this  ground  maintainable  in 
law,  and  the  sum  he  fixed  was  £1000,  which  be 
commuted  to  an  annual  payment  in  perpetnity 
of  £60.  The  question  now  to  be  answered  is 
whether  the  latter  claim  is  in  law  maintainable. 
The  Commissioners  of  Northern  Lighthouses 
have  not  erected  a  foghorn  signal  npon  the  land 
which  they  have  ti^en,  and  they  state  upon 
record  that  they  '  have  no  intention  to  erect  a 
fog  signal  on  the  island  of  Fidra. '  Although  they 
have  no  present  intention  to  do  so,  their  state- 
ment upon  record  will  not  prevent  them  at  some 
future  time  from  coming  to  a  different  conclu- 
sion, and  the  decision  of  thepresent  Commissioners 
will  in  no  way  be  binding  npon  their  successon 
in  the  absence  of  any  contract  between  the  pre- 
sent Commissioners  and  the  pnrsner.  The  case 
therefore  must  be  dealt  with  npon  the  footing 
that  the  Oommissioners  have  power  to  erect  a 
foghorn  signal,  and  that  they  may  exerolse^uch 
power  at  some  fnture  time.  Hitherto  there 
have  been  fog  signals  nsed  by  the  defenders  at 
only  five  of  their  sixty-five  lighthouse  stations — 
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St  Abb's  Head,  Sanda,  Fladda,  Mull  of  Kintyre, 
and  liaDgnesB.  The  Commiasioners  nse  bells  at 
rook  atationa  far  from  land,  and  where  there  ia 
not  apaoe  for  working  fog  signala— Skerry  vore, 
Chnheartaob,  and  the  Bell  Bock.  Whether 
Fidra  which  is  so  near  the  land  wonld  be  con- 
sidered a  rook  station  is  oonsidered  donbtful ; 
but  hitherto,  even  in  regard  to  the  three  rook 
stations  named,  the  only  instructions  they  have 
issued  to  their  light-keepers  is  as  follows: — 
'During  foggy  or  stormy  weather  the  light- 
keepers  must  toll  the  bells  where  sach  are  pro- 
Tided.' 

"It  is  in  these  circnmstances  that  the  pursuer 
now  demands  a  sum  of  money  to  be  immediately 
paid  to  her,  because  at  some  future  time  the 
Commissioners  may  dispense  with  bells,  and  in- 
stead thereof  nse  fog  signals,  the  ground  being 
that  if  a  fog  signal  were  used  upon  Fidra  land 
belonging  to  the  pursuer  fitted  for  feuing  for 
building  will  be  rendered  less  acceptable  to  the 
persons  looking  out  for  that  kind  of  investment. 
Ko  feuing  has  taken  place  hitherto,  and  the  por- 
sner  does  not  say  that  she  intends  to  feu  now  or 
at  any  future  time. 

"  Thus  there  are  two  elements  of  uncertainty 
in  regard  to  this  claim.  First,  whether  or  not  the 
Oommissioners  will  ever  authorise  a  fog-signal  to 
be  used  upon  Fidra,  and  secondly,  whether  the 
pnisner  will  ever  consent  to  feu  the  ground  round 
Aroherfield  House.  The  claim  is  therefore  some- 
what uoTcl ;  and  although  the  decisions  have 
been  numerous  in  reference  to  demands  by  per- 
sons whose  lands  haye  been  compnlsorily  taken, 
there  is  no  case  which  comes  up  to  this  one.  The 
claim  is  made  under  the  Lands  Clauses  Act,  which 
is  an  Act  applicable  to  all  undertakings  requiring 
statutory  authority  for  the  compulsory  taking  of 
land,  and  is  not  confined,  as  the  Railway  Glauses 
Act  is,  to  the  case  of  railways.  The  clause  in  the 
Lands  Clauses  Act  under  which  this  claim  can 
be  made — if  it  can  be  maintained — is  the  61st, 
which  is  in  the  following  terms:  —  'In  estimating 
the  purchase  money  or  compensation  to  be  paid 
by  the  promoters  of  the  undertaking  in  any  of 
the  cases  aforesaid,  regard  shall  be  had  not  only 
to  the  Talue  of  the  land  to  be  purchased  or  taken 
by  the  promoters  of  the  undertaking,  but  also  to 
the  damage,  if  any,  to  be  sustained  by  the  owner 
of  the  lands  by  reason  of  the  severing  of  the 
lands  taken  from  the  other  lands  of  such  owner, 
or  otherwise  iojurionsly  affecting  such  lands  by 
the  exercise  of  the  powers  of  this  or  the  special 
Act,  or  any  other  Act  incorporated  therewith.' 
The  claim  must  be  under  the  words  '  injuriously 
affecting '  the  other  lands  of  the  proprietor — words 
which  have  given  rise  to  more  numerous  and 
somewhat  irreconoileable  decision»than  any  other 
words  occurring  in  modern  legislation.  If  the 
Oommissioners  of  Northern  Lighthouses  never 
erect  a  foghorn  signal  upon  Fidra,  thoy  will  have 
done  nothing  to  the  disadvantage  of  the  feuing 
capabilities  of  the  Dirleton  estate,  and  therefore 
they  maintain  that  in  these  circumstances  there 
are  no  grounds  for  awarding  damages  in  conse- 
quence of  a  thing  which  may  never  happen,  and 
which  they  say  has  its  origin  merely  in  the  timorons 
apprehensions  of  the  pursuer.  It  is,  they  main- 
tain, a  damage  too  remote  to  be  capable  of  estima- 
tion. The  pursuer  refers  to  the  case  of  OsioaU 
T.  The  Ayr  Harbour  Truiteet  (24th  January  1883, 
10  B.  473,  and  [July  23,  1883]  10  B.,  H.  L.,  8o)  to 
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show  that  prospective  damages  resting  merelyupon 
probabilities  might  be  claimed.  Harbour  Trustees 
demanded  from  a  proprietor  in  virtue  of  their 
Act  a  piece  of  ground  belonging  to  him  for  the 
purposes  of  their  undertaking.  They  had  full 
power  to  demand  the  whole  property  from  its 
owner,  but  wishing  to  limit  the  price  they  had 
to  pay,  they  consented  not  to  use  the  ground  in 
such  a  way  as  to  debar  the  owner's  access  to  the 
harbour.  The  Harbour  Trustees  were  contented 
to  take  less  than  they  had  power  to  take,  but  the 
Court  determined  that  they  could  not  renounce 
the  atntntoiy  power  to  take  the  whole  ground  in 
full  property,  and  could  not  bind  their  successors 
not  to  take  it.  Compensation  was  therefore 
found  due  for  the  whole  ground  which  the  trus- 
tees had  statutory  power  to  take. 

"That  case  has  no  application  to  the  present. 
The  defenders  have  got  no  statutory  powers,  and 
are  therefore  under  no  implied  obligation  to 
erect  a  fog  signal  upon  Fidra.  If  they  erect  such 
a  signal,  they  will  erect  it  in  virtue  of  their  general 
X>owers  of  management  of  lighthouses,  in  the 
same  way  as  they  have  put  up  bells  upon  light- 
houses at  rook  stations. 

"  No  doubt,  in  the  case  of  the  Oaledonian  RaU- 
teay  Companyy.  Lockhart  (March  23, 1860, 3  Macq. 
808)  the  House  of  Lords  determined  that  where 
damages  can  be  reasonably  foreseen  and  estimated, 
it  may  be  very  fit  and  convenient  that  the  arbiter 
should  ascertain  the  amount  by  at  once  fixing  the 
sum  of  money  to  be  paid.  In  that  case  the 
prospective  damages  did  not  depend  upon  any 
uncertain  events  in  the  future.  They  were  dam- 
ages resulting  from  the  construction  of  the  rail- 
way, and  which  any  person  of  skill  could  immedi- 
ately estimate.  '  The  compensation  given,'  said 
Loid  Wensleydale,  '  is  for  the  necessary  damages 
by  the  construction  of  the  railway,  and  for  the 
highly  probable  damages  whioh  would  be  oc- 
casioned in  the  ordinary  course  of  events.  It 
becomes  therefore  unnecessary  to  consider  what 
would  be  the  effect  of  awarding  a  sum  for  purely 
speculative  damages  not  reasonably  foreseen.' 
The  present  clai;n  is  for  speculative  damages  of 
the  character  referred  to  by  Lord  Wensleydale. 

"Again,  in  Stone  v.  Teovil  (2  C.P.D.  99,  1876) 
waterworks  trustees  were  empowered  to  pur- 
chase and  divert  a  stream  belonging  to  a  landed 
proprietor.  They  gave  notice  to  the  latter  that 
they  intended  to  take  the  whole  stream,  but 
found  that  their  necessities  did  not  require  more 
than  a  part,  and  they  refused  to  make  payment 
except  for  the  part  they  actually  took ;  but  the 
Court  held,  that  having  power  under  the  statute, 
and  having  given  notice  that  they  were  to  take 
it,  they  were  bound  to  pay  for  the  whole.  The 
giving  notice  to  take  the  whole  was  founded  upon 
very  much  as  the  ground  of  judgment 

"None  of  these  three  cases  governs  the  present 
one,  which  Is  more  of  the  character  of  the  case 
referred  to  by  Lord  Hatherley  {City  of  Olasffow 
Union  JiaUicay  Company  v.  i/unter  (1870),  L.R., 
2  Sco.  Appeals,  80,  when  he  said  'anticipated 
damages  for  noise  of  trains  and  for  smoke,  which 
may  accrue  hereafter,  do  not  appear  to  be  the  pro- 
per subjects  of  an  estimate  for  compensation  be- 
fore they  happen.  They  might  very  well  be  the 
proper  subjects  of  an  interdict  when  they  were 
happening,  or  were  expected  to  happen.  But  as 
they  are  matters  which  may  or  may  not  be  con- 
tinued for  a  longer  or  a  shorter  time,  one  does 
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not  see  h  ow  it  can  be  right  and  proper  that  this 
compensation  should  be  given  for  those  antici- 
pated evils,  the  character  of  which  cannot  be 
folly  or  fairly  ascertained  beforehand.'  Tliis  re- 
mark has  special  application  to  a  case  like  the 
present,  where  the  anticipated  damage  does  not 
arise  from  the  anticipated  exercise  of  statutory 
powers,  or  which  migbt  be  the  natural  conse- 
qnence  of  an  Act  intended  to  be  carried  out,  but, 
on  the  contrary,  is  expected  to  flow  from  an  act 
which  may  be  done  by  the  Oommissioners,  but 
which  may  never  be  done.  The  difference  be- 
tween this  case  and  that  of  Ayr  Harbour  Trutteet 
and  Stone  v.  Yeovil  is  simply  this,  that  the  per- 
sons who  took  the  land  from  the  owner  there  bad 
statutory  authority  to  do  so,  while  the  defenders 
have  none.  They  are  entiUed,  no  doubt,  to  use 
all  the  means  known  to  science,  for  making  mari- 
ners aware  of  impending  danger,  bnt  tidere  is 
no  certainty  that  they  will  ever  use  a  fog  signal, 
and  if  damages  are  to  be  allowed  for  the  use  of  a 
fog  signal,  why  not  for  a  bell  ?  The  one  is  weird 
and  lugubrious  no  doubt,  bnt  the  other  is  fre- 
qnently  very  irritating. 

"  Then  comes  the  important  question,  whether 
the  complaint  of  the  pnrsner  can  be  entertained 
at  all,  on  the  ground  that  it  injuriously  affects  her 
property, — for  that  is  the  sole  ground  for  which 
compensation  can  be  given.  Personal  suffering 
from  discordant  noises,  or  smoke  nuisance,  and 
the  like,  are  disregarded.  The  overeman  seems 
to  have  been  of  opinion  that  there  was  substance 
and  reality  in  the  claim,  for  he  has  awarded  to  the 
pursuer  £1000.  But  is  this  consistent  with 
authoritative  decisions  such  as  Hammersmith,  <te. , 
BaUwo}/  Company  y.  Brand  (L.B.,  4  E.  and  I. 
App.  171,  1868-9),  by  which  it  was  determined 
that  one  cannot  recover  statutory  compensation 
from  the  railway  company  in  respect  of  damage 
or  annoyance  arising  from  vibration  occasioned, 
without  negligence,  by  the  passing  of  trains  after 
the  railway  is  brought  into  use,  even  though  the 
value  of  the  property  had  been  actually  de- 
preciated thereby.  This  case  was  afterwards 
followed  by  the  decision  of  the  House  of  Lords 
(Oiti/  of  QUugoio  Union  Railway  Company  v. 
Hvnter)  [above  citedj  in  which  it  was  *  held  that 
statntory  compensation  cannot  be  claimed  by 
reason  of  the  noise  or  smoke  of  trains,  whether  part 
of  the  claimant's  lands  be  taken  or  not' 

"In  the  subsequent  case  of  the  Caledonian 
RaCLviay  Company  v.  Walker's  Trustees  [Maroh 
29,  1882],  (Ii.B.,  7  App.  Oas.  259),  the 
case  of  the  Hammermith  Baiheay  Com- 
pany was  approved  of,  and  in  the  course 
of  his  judgment  in  that  case  Lord  Black- 
bum  said — 'It  must  also  be  now  considered 
as  settled  that  the  construction  of  those  statutes 
is  confined  to  giving  compensation  for  an  injury 
to  land  or  an  interest  in  land — that  it  is  not  enough 
to  show  that  an  action  would  have  lain  for  what 
was  done  if  unauthorised,  bnt  it  must  also  be 
shown  that  it  would  have  lain  in  respect  of  an 
injury  to  the  land  or  an  interest  in  the  land.' 

"In  the  case  of  Hammersmith  the  railway 
company  bad  not  taken  any  of  the  land  which 
belonged  to  the  complaining  proprietor  (while  in 
the  case  of  Hunter  they  did),  and  it  is  said  that 
Uiis  constitutes  a  difference  between  it  and  the 
present  case.  Beliance  is  placed  upon  the  opi- 
nion expressed  by  Lord  Chelmsford  in  the  Duke 
ofBaedetieh  v.  MetropolUan  Board  of  Works  (L. 


B.,  S  E.  &  L  App.  458,  1872),  to  the  foUowing 
effect — 'In  neither  of  these  cases'  (flomnMr- 
smith  and  Hunter)  '  was  any  land  taken  by  iba 
railway  company  connected  with  the  lands  which 
were  alleged  to  have  been  so  injured,  and  the 
claim  for  compensation  was  for  damage  caused  by 
the  use  and  not  by  the  construction  of  the  rail- 
way. But  if  in  each  of  the  oases  lands  of  the 
parties  had  been  taken  for  the  railway,  I  do  not 
see  why  a  claim  for  compensation  in  respect  of 
injury  to  adjoining  premises  might  not  have  been 
successfully  made  on  account  of  their  probable 
depreciation  by  reason  of  vibration  or  smoke  or 
noise  occasioned  by  passing  trains.'  This  is 
scarcely  correct,  for  in  Hunger's  case  land  had 
been  taken  from  the  claimant  The  opinion  of  the 
learned  Lord  was  obiter,  bnt,  notwithstand- 
ing, it  must  carry  all  the  respect  dae^to  Loid 
Chelmsford's  position  and  learning.  But  is  it 
sound  ?  '  It  does  seem  strange,'  said  Baron  Biam- 
well,  *  that  the  taking  of  a  piece  of  a  man's  land, 
or  even  the  blocking  of  one  of  his  lights,  shoold 
let  him  in  to  prove  all  sorts  of  damage  for  which 
he  could  not  otherwise  recover.  I  ^oold  pause 
before  I  assented  to  such  a  proposition'  (fiuke  of 
Bucdeueh  v.  Metropolitan  Board  of  Works,  KB., 
3  Exch.  828).  In  the  case  (^Hammenmith) 
where  it  was  determined  that  a  proprietor  whoee 
property  was  made  less  valuable  by  reason  of 
vibration  caused  by  the  railway  traffic  had  no 
claim,  the  gronnds  of  judgment  proceeded  in 
no  way  upon  the  fact  that  no  portion  of  his  land 
had  been  taken  by  the  railway. 

* '  It  must  always  be  kept  in  mind  in  ref  erenoe  to 
this  matter  that  a  person  is  not  entitled  to  de- 
mand compensation  under  the  Lands  Clanaea  Act 
for  anything  for  which  he  could  not  demand  in- 
terdict or  damages  at  common  law.  This  most 
be  taken  now  as  settled.  Lord  Campbell  in  the 
case  of  Penny  ▼.  8outh-Ea*tem  BaUway  Oompasiy 
(7  E.  and  B.  660)  laid  down  this  doctrine  in  the 
following  terms: — 'Unless  the  particnlar  injury 
would  have  been  actionable  before  the  company 
had  acquired  their  statutory  powers,  it  is  not  an 
injury  for  which  compensation  can  be  claimed.' 
Lord  Chelmsford  in  the  case  of  Sieket  r.  The 
Metropolitan  BaUm^  Company  (L.B.,  2  H.  of  L. 
187,  1867)  adopted  this  as  good  law ;  and  in  the 
case  of  tbe  Hammersmith  Haiheay  Company  v. 
Brand  again  insisted  upon  it  In  like  manner.  Lord 
Blackburn  in  the  case  of  the  Caledonian  BaHseay 
Company  v.  Walker's  Trustees  [March  29,  1882] 
L.B.,7  App.  Cas.  293, 1883)  expressed  himself  as 
follows: — 'It  must  now  be  considered  settled, 
that  on  the  construction  of  these  Acts  compenaa- 
tion  is  confined  to  damage  arising  from  that 
which  would,  if  done  withont  authority  from  the 
l.egislatnre,  have  given  rise  to  a  cause  of  action.' 
There  are  many  authorities  to  the  same  effect 
which  are  collected  in  a  note  to  Deaa'  Treatise  on 
the  Laws  of  Bailways,  271. 

"Now,  if  such  be  the  law,  can  it  be  contended 
that  an  action  will  lie  against  parties  who  nae 
foghorns  around  our  foggy  coast  Every  night 
during  the  winter  and  spring  months  the  foghorn 
is  heard  in  the  Firth  of  Forth  and  all  along  our 
coasts ;  and  the  Merchant  Shipping  Act  contains 
a  series  of  regulations  as  to  when  it  should  be 
nsed,  and  imposes  penalties  for  the  neglect  o( 
nsing  it  (Merchant  Shipping  Act,  sece.  S85,  S98, 
and  299).  It  is  out  of  the  question  to  maintain 
that  a  foghorn  signal  is  a  thing  which  injnriooaly 
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affects  property.  Its  soand  ia — as  already  said — 
veird,  and  may  agitate  sensitive  organisations  in 
an  unpleasant  way ;  but  that  is  not  an  injury  to 
property,  and  therefore  not  a  sabjeot  for  com- 
pensation nnder  the  Lands  Clanses  Act  It  may 
be  a  personal  grieTance,  but  nothing  more.  There- 
fore the  resolt  at  which  the  Lord  Ordinary  arrives 
is  this,  that  the  whole  of  this  claim  for  £1000,  or 
jeeo  per  annmn,  mnat  be  disallowed." 

The  parsners  reclaimed,  and  argned — In  this 
case  the  oversman  had  fonnd  that  the  erection 
of  a  foghorn  signal  was  within  the  rights  of  the 
defenders,  and  might  reasonably  be  anticipated. 
Miss  Kisbet's  land  might  also  be  feued.  He 
had  therefore  fonnd  tl^t  £1000  was  the  proper 
snm  to  be  awarded  as  compensation  to  Miss 
Hisbet  Hamilton  for  the  damage  done  to  her 
land,  and  the  Ooart  conld  not  go  behind  the 
oversman's  award — Otuxtld  t.  The  Ayr  Harbour 
Truiteei,  Jannaiy  24,  1888,  10  B.  472,  and  10  B. 
(H.  of  L.)  86.  A  claim  for  compensation 
mnst  embrace  all  damages,  either  existing  or 
which  can  be  reasonably  foreseen — OaletUmian 
Sailway  Company  v.  Loekhart,  March  28,  1860, 
3  Macq.  808  ;  Orq/t  v.  London  and  North-  Wettem 
JtailvMiy  Company,  January  27,  1868,  3  Best  & 
Smith,  486.  (2)  This  was  a  claim  maintainable  in 
lav.  The  defenders'  power  to  take  the  neoea- 
sary  land  was  given  by  the  Merchant  Shipping  Act 
1864,  and  was  absolute.  The  Lands  Olanses  Act 
-was  nsed  merely  to  get  the  machinery  for  work- 
ing the  Act.  The  pursuer  was  in  a  different 
position  from  a  person  whose  land  was  taken 
oompnlsorily  by  a  railway  company.  The  dis- 
tinction between  damages  arising  from  constmc- 
tion  of  works  as  opposed  to  their  use  was  based 
purely  on  the  terms  of  the  Bailways  Glauses 
Aot,  and  not  on  the  Lands  Clauses  Act — Ham- 
VMrmith  Bc^vxty  Company  v.  Brand,  July  6, 
1869,  L.B.,  4  Eng.  &  Ir.  App.  171.  "Where  in- 
jury arises  as  here  from  damage  done  to  the 
part  of  a  proprietor's  lands,  which  is  not  taken, 
from  a  legalised  nuisance  on  the  part  of  his  land 
which  is  taken,  he  ia  entitled  to  compensation 
— Bloehport  JtaUteay  Company,  May  9,  1864,  88 
Jj.3.,  C^B.  261.  The  damage  here  was  not 
personiU,  but  really  pertained  to  the  land. 

Argued  for  the  defender — The  defenders  had 
no  intention  of  erecting  a  foghorn  signal  on 
Fidra,  and  more  was  not  alleged  than  that  they 
had  power  to  do  so.  Therefore  the  prospective 
damage  was  too  remote  to  be  taken  into  account. 
The  case  of  Hunter  referred  to  the  powers  of 
construction  and  not  to  the  use  that  might  be 
made  afterwards  of  the  thing  constructed— Ci7^ 
of  Olatgoio  Union  Railway  Company  v.  Hunter, 
June  80,  1870,  L.B.,  2  Scot  App.  78.  The 
damage  that  the  oversman  had  found  compen- 
sation ought  to  be  given  for  was  for  a  personal 
injury,  and  therefore  the  allowance  of  that  sum 
coitild  not  be  supported  in  law. 

At  advising — 

LoED  JusTioE-OuEBK — I  concoT  wlth  the  views 
of  the  Lord  Ordinary  in  this  case.  It  appears  to 
me  that  the  pursuer  has  entirely  failed  to  make 
oat  any  sufficient  or  satisfactory  grounds  for  the 
olaim  of  damages  which  she  has  made.  The 
ground  of  the  claim  is  that  nnder  the  provisions 
of  the  Merchant  Shipping  Act  the  Commis- 
aionera  of  Northern  Lights  have  acquired  a  cer- 
tain amoimt  of  land  on  the  island  of  Fidra  in 


the  Firth  of  Forth  with  the  object  of  making 
a  lighthouse  upon  it.  This  land  was  taken  by 
agreement  with  the  proprietor  of  the  estate  of 
Aroherfleld,  which  is  within  two  miles  of  the 
island  of  Fidra,  and  extends  along  the  coast  both 
eastward  and  westward  of  the  island.  The  claim 
by  the  proprietor  of  Archerfield  as  far  as  the 
actual  land  taken  is  concerned  has  been  adjusted, 
and  it  is  not  necessary  for  us  to  enter  upon  that 
subject  at  all.  But  in  regard  to  the  present 
claim  the  oversman  who  had  been  appointed  by 
the  two  arbiters  to  fix  the  value  of  the  land 
taken  has  also  fixed  the  amount  of  damage  ex- 
pected to  be  possibly  oausdd  in  the  future  if  the 
Commissioners  in  connection  with  their  light- 
house should  erect  upon  the  ground  a  foghorn 
signal.  They  have  not  erected  any  foghorn 
signal  as  yet  It  is  of  course  perfectly  possible 
that  they  may  do  so.  But  they  are  under  no 
obligation  to  do  so,  and  they  have  intimated  no 
intention  of  having  recourse  to  these  means  of 
giving  warning  to  the  shipping.  The  question 
raised  in  this  case  is,  whether  this  possible  use 
of  the  land  taken  under  their  powers  is  a  subject 
for  an  award  of  present  compensation.  I  have 
come  to  a  clear  opinion  that  it  is  not 

In  the  first  place,  the  Commissioners  have  done 
nothing  that  has  caused  or  is  likely  to  cause 
any  damage  to  the  pursuer.  Whether  they  in- 
tend to  make  use  of  a  foghorn  signal  cannot  at 
this  moment  be  ascertained,  because  they  have 
come  to  no  resolution  upon  the  snbject  It  may 
be  true  that  in  some  cases  where  land  has  been 
taken  for  railway  or  other  purposes,  and  the 
special  use  of  that  land,  looking  to  the  natnre  of 
the  undertaking,  is  a  probable  result  ot  the 
acquisition  of  the  land,  the  Court  have  directed 
probable  or  possible  results  to  be  included  in  the 
claim  for  compensation.  But  these  are  all  cases 
where  substantially  the  use  of  the  land  was 
inevitable,  or  at  least  impending,  as  a  con- 
sequence of  the  purpose  for  which  the  land 
had  been  acquired.  There  is  nothing  of  that 
kind  in  the  present  case.  No  doubt  it  might  be 
found  necessary  and  right  to  institute  that  mode 
of  warning  to  those  who  are  navigating  the 
Firth  of  Forth  in  case  of  fog  or  similar  dangers, 
but  that  has  not  taken  place  as  yet,  and  I  doubt 
greatly  if  the  nature  of  the  anticipated  injury  be 
either  so  imminent  or  so  important  as  to  be  the 
foundation  of  such  a  claim. 

I  think,  besides,  that  apart  from  the  future 
character  of  this  expected  injury,  it  is  not  of  a 
natnre  to  ground  any  such  olaim.  First,  because 
it  is  not  in  any  way  connected  with  the  land  ;  and 
in  the  second  place,  because  it  is  not  in  any  de- 
gree a  necessary  result  of  the  acquisition  of  the 
land  itself. 

The  first  of  these,  I  think,  is  conclusive.  The 
island  of  Fidra  is  separated  from  the  mainland  by 
a  very  considerable  stretch  of  the  sea.  It  is  not 
in  proximity  with  any  land  belonging  to  the  pur- 
suer, and  nothing  tluit  is  done  on  the  soil  of  the 
island  can  by  possibility  be  said  to  affect  the 
adjacent  mainland.  The  evil  anticipated  is  a 
sound — a  sound  which  it  is  supposed  will  prove 
unpleasant  and  disagreeable  to  the  ears  of  those 
who  hear  it,  and  may  affect  the  comfort  of  those 
who  live  within  its  reach.  But  it  would  require 
a  very  peculiar  case  to  enable  the  Court  to  give 
compensation  in  the  way  of  damage  for  any  such 
^  cause.    The  sound  of  course  has  no  effect  what- 
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ever  upon  tbe  laud.  It  only  affects  those  who 
inhabit  it,  and  one  oan  figure  many  ways  of  pio- 
dnoing  the  same  annoyances  in  a  mode  for  which 
no  snch  claim  could  by  possibility  have  been  pre- 
tended. If,  instead  of  erecting  the  lighthouse 
on  Fidra,  tbe  Commissioners  had  in  any  other 
locality  obtained  from  tbe  Admiralty  right  to 
moor  a  floating-beacon  beyond  the  shore,  and  in 
tiiat  part  of  the  channel  in  which  the  Crown  was . 
the  only  proprietor,  a  fog-signal  might  be  intro- 
duced which  would  have  been  completely  beyond 
the  remedy  which  is  now  asked  for.  There  ore 
cases  where  the  question  of  the  Tibratiou  caused 
by  railway  trains  passing,  or  the  smoke  and  noise 
and  whistling  of  passing  trains,  have  been  put 
forward  to  Ewell  the  amount  of  damages  in  cases 
of  railway  compensation,  but  the  general  opinion 
is  that  these  are  not  well-founded,  and  of  late,  at 
all  events  they  have  almost  universally  been  dis- 
allowed. These,  however,  are  not  in  the  same 
category  with  the  case  we  are  now  considering, 
because  the  noise  which  a  foghorn  may  make  is 
no  part  necesEarily  of  a  Ughtboase  or  its  appur- 
tenances, and  the  noise  is  not  produced  excepting 
for  the  only  purpose  for  which  a  signal  is  main- 
tained. 

This  is  in  no  respect  an  injury  affecting  land. 
It  has  nothing  to  do  with  land,  and  no  more  con- 
nection with  it  than  with  the  water  which  inter- 
venes between  tbe  Fidra  and  the  mainland. 
To  say  that  tbe  feuing  value  of  a  mile  or  two  of 
adjacent  coast  would  be  depreciated  if  the  Oom- 
missioners  were  to  erect  a  foghorn  on  Fidra  and 
to  use  it  is  in  my  opinion  a  far  too  remote  ground 
of  action.  The  fact  that  the  territory  on  which  the 
worke  are  placed  did  at  one  time  belong  to  the  pro- 
prietor of  Aroherfield  is  not  sufficient  to  put  the 
proprietor  in  any  different  position  than  that  of 
any  other  oocnpant  of  the  adjacent  land  within 
reach  of  tbe  sound  of  this  instrument.  The 
injury  is  precisely  the  same  in  the  one  case  and 
in  the  other,  althongh  it  is  true  that  but  for  the 
acquisition  of  the  land  the  proprietor  of  Archer- 
field  could  have  prevented  any  such  erection. 
But  it  is  only  too  plain  that  if  such  an  instrument 
had  been  erected  on  land  not  belonging  to  Archer- 
field  snch  a  claim  would  be  entirely  out  of  the 
question.  It  is  a  lawful  use  to  make  of  the  pro- 
perty— not  only  a  lawful  use,  but  one  for  the 
benefit  of  the  public.  The  protection  of  life  at 
sea  is  a  more  important  matter  than  tbe  possibility 
of  harsh  or  disagreeable  sounds  occurring  now  and 
again  within  a  mile-and-a-half  of  the  shore.  But 
it  is  a  rule  that  has  been  laid  down  frequently  in 
similar  cases  that  a  use  of  property  which  could 
not  be  made  the  subject  of  action  or  interdict, 
apart  from  tbe  acquisition  by  compulsory  powers, 
will  not  be  a  grotmd  of  compensation  in  esti- 
mating the  amount  due  for  the  use  of  those 
powers. 

LoBO  TocNO — I  am  of  tbe  same  opinion,  and 
upon  the  same  grounds.  We  are  of  course  only 
concerned  here  with  the  legal  nature  of  tbe 
claim,  not  with  its  reasonableness  or  tmreason- 
ableness  in  itself,  if  it  be  Kuch  tbat  the  law  will 
allow  it  I  agree  with  your  Lordship  that  it  is 
not  Bucb  tbat  tbe  law  will  allow.  Bnt  in  con- 
sidering tbat  question  it  is  almost  impossible  not 
to  notice  its  character  in  itself  as  reasonable  or 
unreasonable,  although,  as  I  have  said,  our  con- 
cern is  with  its  character  as  legal  or  not.     I  most 


Bay,howeverithatIhavereadtheviewsof  theovers- 
msn  OS  expressed  by  himself  with  a  considerable 
amount  of  surprise.  The  circumstances  briefly 
are  these — The  Northern  Lighthouse  Commis- 
sioneis  reqnire  a  portion  of  this  little  island  of 
Fidra  to  erect  a  lighthouse  upon,  and  the  value 
of  the  land  which  they  are  to  take  in  that  island 
is  about  £970.  The  island  is  at  a  part  of  the 
coast  which  is  dangerous  to  shipping,  and  it 
stands  at  a  distance  of  not  quite  a  mile  from  the 
mainland,  from  which  it  is  separated  by  the  sea 
at  all  states  of  the  tide.  And  the  question  which 
is  here  raised  by  imagination  or  consideration* 
of  probability  or  likelihood  is  abont  whistling 
upon  that  island  in  the  future  for  the  purpose  of 
warning  ships  off  that  dangerous  coast  in  foggy 
weather.  Tbe  arbiter  says  it  is  within  the  power 
of  the  Commissioners  to  erect  a  fog-signal — that 
is  to  say,  a  powerful  whistle  which  will  be  effica- 
cious for  tbe  purpose  of  warning  afaipa  bo  that 
shipwreck  may  be  avoided.  The  arbiter  expressed 
this  view — that  it  is  reasonable  in  the  circnm- 
stances  to  anticipate  that  a  foghorn  signal  will  be 
erected  and  used  by  the  Oommissionera  in  the 
exercise  of  their  powers.  'Why  ?  What  are  the 
oircnmstanoes  which  make  it  reasonable  to  anti- 
cipate that?  The  oircnmstanoe  present  to  tlis 
mind  of  the  arbiter  when  he  thought  it  Kaaon- 
able  to  anticipate  that  is,  that  it  may  be  found 
necessary  for  the  safety  of  ships  and  of  hnman 
life  in  foggy  weather  to  warn  them  off  that  oomL 
The  claimant  lives  in  a  house  about  two  miles  off, 
on  the  mainland,  and  says  that  the  whistle  will  be 
disagreeable — much  more  disagreeable  than  a 
q,uiet  shipwreck— and  she  says  that  that  pos- 
sibility should  be  valued  at  £1000.  And  the 
arbiter  actually  gives  oonntenanee  to  that  view, 
that  a  whistle  sounded  in  foggy  weather  to 
prevent  shipwreck  and  loss  of  life  upon 
the  dangerous  coast,  will,  from  the  disagreeable 
sound,  cause  damage  to  the  extent  of  £1000.  I 
should  have  thought  that  tbe  proprietor  of  s 
dangerona  coast,  entitled  to  exclude  all  others,  if 
he  or  she  could  contrive  means  of  sonndhig 
vessels  off  that  dangerous  coast  in  foggy  weather, 
would  be  boond  as  a  rational  and  humane  being 
to  do  it.  It  is  said  that  the  sound  will  be  nade 
only  if  it  is  found  to  be  necessary.  The  light- 
house is  to  be  put  up.  The  land  for  that  is  taken 
and  paid  for  quite  properly.  But  in  case  it 
should  be  found  necessary  to  sound  a  horn  or  a 
whistle  in  the  darkness,  when  no  other  signal  can 
be  made  to  warn  vessels  of  their  danger,  that  will  no 
doubt  be  done.  Now,  to  say  that  that  sound  would 
be  disagreeable  across  the  water,  and  ought  to  be 
paid  for,  is  about  as  extravagant  a  proposition  in 
character  as  I  have  heard  of.  Bnt  its  very  extra- 
vagance is  crowned  in  determining  its  character  as 
legal.  And  I  know  of  no  anthority  for  giving  dam- 
ages to  tbe  proprietor  of  an  estate  not  otherwise 
adjacent  to  this  island  than  that  it  is  on  the 
nearest  coast  a  mile  off,  and  the  sea  intervening, 
for  a  sonnd  which  is  made  upon  the  island. 
That  is  not  damage  done  to  the  remainder  of  the 
estate  of  the  party.  The  estate  adjoining  is  Boi 
hers  at  all.  It  is  the  sea.  It  is  part  of  the  terri- 
tory of  Great  Britian,  becanse  it  is  within  the 
three  mile  limit,  and  foreign  ships  oonld  no  doabt 
be  kept  off.  But  the  view  of  the  arbiter  would 
have  been  tbe  same  if  it  had  been  withont  the  three 
miles,  provided  tbe  estate  wherever  it  was  was 
within  the  sonnd  of  the  foghorn    That  is  not  aa 
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adjoining  estate.  And  in  the  Absence  of  any 
•othonty  to  that  effect  I  yield  entirely  to  the 
reasons  which  suggest  themseWes  strongly  to  my 
mind  against  the  reasonableness  of  any  such 
claim.  I  do  not  think  there  is  any  law  for  hold- 
ing  that  the  whistle  from  an  island  does  damage 
to  the  nearest  proprietor  on  the  sea-shore,  pro- 
vided that  it  is  within  earshot  of  it,  and  that  that 
is  damage  to  be  paid  for  if  the  island  liappens  to 
belong  to  him,  and  it  is  taken  for  a  legitimate 
pnrpose.  I  do  not  think  it  is  so  ;  I  do  not  think 
the  pursuer's  is  a  claim  of  the  diaraoter  which  the 
law  will  allow.  I  think  it  is  too  extravagant  for  the 
law  to  allow  it  or  oonntenauce  it  for  a  moment. 
Therefore  I  agree  with  your  Lordship  and  the 
Lord  Ordinary  that  this  part  of  the  claim  onght 
to  be  disallowed  as  illegaL 

LoBD  ObaiohHiIi — The  facts  of  this  case  are 
set  forth  in  the  Lord  Ordinary's  note,  and  no 
end  oonld  be  served  by  recapitulation.  The 
question  is,  whether  apprehended  damage  for 
whioh  the  oversman  has  contingently  allowed 
iElOOO  is  damage  for  which,  under  the  Lands 
Olanseg  (Sootland)  Act  1846,  seo.  61,  the  re- 
claimer is  entitled  to  compensation,  'ihe  Lord 
Ordinary  thinks  not,  and  I  have  come  to  the 
same  conclusion.  His  Lordship  has  given  many 
reasons  for  the  findings  in  his  interlocutor,  and 
were  it  necessary  I  should  probably  be  ready  to 
adopt  most,  if  not  all  his  views,  but  such  a 
general  concurrence  does  not  seem  to  me  to  be 
required  on  the  present  occasion.  I  am  content 
at  once  to  select  as  sufficient  for  the  decision  of 
this  case  the  consideration  that  the  damage 
claimed  for,  were  it  ever  to  be  incurred,  would 
not  result  from  the  exercise  of  the  powers  in  the 
Lands  C3auses  (Sootland)  Act  1845,  or  of  the 
Special  Act — that  is  to  say,  in  this  instance  the 
404th  section  of  the  Merchant  Shipping  Act  of 
1R54 — or  any  other  Act  incorporated  therewith. 
If  it  would  not,  the  ground  of  the  pursuer's  claim 
is  swept  away,  for  the  provision  in  the  Lands 
Clauses  (SooUand)  Act  1845,  on  which  she  rests 
her  case,  is  the  last  part  of  sec.  62,  which  enacts 
that  there  shall  be  included  in  the  price  of  lands 
taken,  compensation  for  injury  to  those  lands 
done  by  the  exercise  of  the  statutory  powers. 
The  power  the  Commissioners  have  used  in 
taking  the  lands  on  Fidra  Island,  which  is  to  be 
naed  for  lighthouse  pur}x>ses,  is  that  given  by  the 
section  of  the  Merchant  Shipping  Act  just  men- 
tioned, which  is  a  power  "simply  to  erect  new 
lighthouses,  with  all  requisite  works,  roads,  or 
appurtenances. "  This,  no  doubt,  is  a  very  general 
description,  and  those  unacquainted  with  the 
details  of  lighthouse  construction  would  find  it 
difficult  even  to  conjecture  what  might  or  might 
not  be  included,  but  for  the  reasons  about  to  be 
mentioned  a  foghorn  signal  cannot,  I  think,  be 
taken  to  form  part  of  the  statutory  works.  As 
mentioned  by  the  Lord  Ordinary,  only  on  five  out 
of  the  sixty-flve  lighthouses  round  Uie  coasts  of 
Sootland  has  a  foghorn  signal  been  erected, 
and  the  necessary  inference  therefore  is,  that 
such  an  instrument  is  not  one  which  in  any 
reasonable  view  of  the  matter  can  be  regarded 
as  one  of  the  ' '  requisite  works  "  or  as  "  an  appur- 
teoanoe"  to  a  lighthouse.  A  foghorn  signal 
and  a  lighthouse,  though  in  different  ciroum- 
Btanoes  they  serve  a  common  end,  have  no 
eonneotion  tiie  one  with  the  other.    Each  with- 


out the  other  is  or  may  be  complete  in  itself; 
the  one,  in  short,  is  independent  of  the  other. 
The  foghorn  signal  therefore,  whatever  else  it  is,  is 
not  a  requisite  of  a  lighthouse.  Nor  could  it  be 
so  regarded  by  those  who  framed  section  404  of 
the  Merchant  Shipping  Act  of  185t,  because  at 
that  time  foghorn  signals -were  not  only  not  in 
use  but  were  unknown.  So  far  as  I  have  been 
able  to  discover,  there  is  no  mention  of  anything 
bearing  that  name  to  be  found  in  any  of  the  scien- 
tificorcommercial  or  nautical  works  of  that  period. 
"Fog  signals  "  not  "foghorn  signals  "  are  men- 
tioned in  the  295th  section  of  the  Merchant  Ship- 
ping Act  of  1854,  but  the  use  of  it  which  is  in 
contemplation,  and  which  is  made  matter  of  en- 
actment, is  only  on  board  ships  at  sea.  There  is 
nothing  in  this  statute  or  in  the  amending  Act  of 
1862  which  has  any  reference  to  fog  signals  or  to 
foghorn  signals  to  be  used  on  shore  or  on  any 
rook  or  island  of  the  sea.  This  of  itself  seems  to 
me  to  demonstrate  that  a  foghorn  signal  was  not, 
and  in  the  circumstances  could  not  ha,  one  of  the 
requisites  of  a  lighthouse,  as  that  word  was  used 
in  the  enactment  from  which  the  Commissioners 
derive  their  statutory  powers. 

But  this  is  not  all.  By  section  406  it  is  en- 
acted that  *'Fruvioualy  to  undertaking  any 
such  WQrk  as  aforesaid,  the  said  commissioners 
or  corporation,  as  the  cose  may  be,  shall  forward 
a  notice  specifying  fully  the  nature  of  the  work 
proposed  to  be  undertaken  by  them,  and  their 
reasons  for  undertaking  the  same,  to  the  Trinity 
House,  who  shall  take  the  proposed  scheme  into 
their  consideration  and  notify  to  the  said  com- 
missioners or  corporation  their  approval  or 
rejection  thereof,  with  or  without  modifications." 

This  direction  of  course  was  complied  with,  and 
so  there  must  have  been  communicated  to  the 
Trinity  House  a  full  speciflcation  of  the  intended 
works.  But  it  has  not  even  been  suggested  on 
the  part  of  the  reclaimer  that  a  foghorn  signal 
was  reported  as  part  of  the  work  proposed  to  be 
undertaken  by  Uie  Commissioners.  This  omis- 
sion from  the  details  of  the  work  as  communi- 
cated by  them  to  the  Trinity  House  implied  that 
such  a  work  was  not  contemplated  as  a  part  of 
the  undertaking,  and  if  it  was  not,  its  oonstruo- 
tion,  should  that  ever  be  realised,  will  not  result 
by  the  exercise  of  any  statatoiy  power  conferred 
by  the  Merchant  Shipping  Act  1864  or  any  other 
relative  Act  of  Parliament  In  this,  iriiich  is  my 
view  of  the  matter,  the  damage  claimed  for  is 
not  damage  which  can  be  allowed  for  under  the 
clause  of  the  Merchant  Shipping  Act  founded  on 
by  the  pursuer,  because  such  damage  can  only 
be  given  when  lands  are  injuriously  affected  by 
the  exercise  of  powers  conferred  by  the  Act  or 
Acts  of  Parliament  under  which  the  undertaking 
has  been  or  is  to  be  accomplished. 

Through  these  observations  there  runs  the 
assumption  that  the  injury  for  which  the  overs- 
man  has  allowed  conditionally  £1000  would  be 
done  to  the  lands  of  the  reclaimer  were  the  fog- 
horn signal  to  be  erected.  The  fact  probably 
must  be  taken  as  it  is  presented  by  the  overs- 
nukn.  But  it  is  right  to  say,  that  were  I  called  to 
give  an  opinion  on  the  point  it  probably  would 
be  different  from  that  of  the  oversman.  The 
injury  that  would  be  done,  the  damage  which 
would  be  suffered,  would  at  the  best  be  only 
fanciful  or  imaginary.  The  lands  would  be  what 
they  were  before.    No  nuisance  to  any  person  or 
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any  thing  would  be  created  ;  were  it  otherwise,  as 
there  is  no  Btatutorj  jnstiflcation,  the  proceeding 
oould  be  reached  by  interdict,  and  when  the 
purpose  which  was  to  be  served  by  the  foghorn 
signal  is  so  reasonable,  it  is  on  every  aooount  to 
be  regretted  that  the  parsner,  when  her  case 
on  its  legal  merits  was  at  the  least  so  donbtful, 
shonld  have  thought  it  expedient  to  make  a  claim 
■gainst  which  so  much,  and  in  favour  of  which 
BO  little  oould  be  said. 

LoBD  BuTHEKFUitD  OiASK — ^I  do  not  regret  the 
decision  which  yonr  Lordships  are  about  to  pro- 
nounce. Were  it  not  for  the  decree  of  the  ar- 
biter, I  could  not  have  imagined  that  the  possible 
use  of  a  foghorn  on  the  island  of  Fidra  could 
have  caused  any  appreciable  damage  to  the  pur- 
suer. 

But  that  decree  is  binding  on  us,  and  it  estab- 
lishes the  fact  that  by  one  of  the  uses  of  the  light- 
house, of  more  or  less  probable  occurrence,  the 
remaining  lands  of  the  pursuer  have  been  injuri- 
ously affected  to  the  extent  of  £1000,  or,  in  other 
words,  that  their  value  is  diminished  by  that 
amount.  I  can  scarcely  believe  it.  But  believe 
it  I  most.  The  question  then  is,  whether  the 
pursuer  can  claim  oompensation  for  this  injury? 

I  do  not  propose  to  examine  the  cases  which 
have  been  decided  under  the  Bailway  and  Lands 
Clauses -Acts.  They  are  very  numerous,  and  are 
not  easily  reooncileable.  But  certain  points  have 
been  conclusively  determined.  One  of  these  is, 
that  when  no  land  has  been  taken,  a  landowner 
can  claim  compensation  for  injury  caused  by  the 
construction  of  the  railway,  but  not  by  its  use. 
I  refer  to  the  case  of  The  Hammersmith,  Railway 
Company  v.  Brand,  and  the  later  case  of  Walker 
V.  Tha  Caledonian  Bailway  [both  cited  tuprd\. 

The  decisions  go  even  further,  for  a  claim  for 
compensation  by  reason  of  injury  from  the  use 
of  the  railway  will  not  arise  in  every  case  when 
land  is  taken.  In  the  Union  Bailway  Company  v. 
Hunter  \*up.  at.],  a  piece  of  Mr  Hunter's  land  was 
taken,  and  he  claimed  compensation  for  injury  to 
the  remainder  caused  by  smoke,  noise.and  vibration 
due  to  the  passing  trains.  He  was  unsuccessful. 
The  reason,  as  I  take  it,  was  that  the  injury  did 
not  arise  from  the  use  of  the  railway  on  the  piece 
of  ground  taken  from  him.  The  subject  injured 
was  a  house  fronting  a  street,  and  the  ground 
taken  was  a  piece  of  a  garden  or  court  behind  it. 
The  street  was  bridged,  and  the  railway  passed 
close  to  the  house  and  receded  from  it  when 
it  entered  on  the  ground  taken.  The  conse- 
quence was  that  the  injury  caused  by  the  use  of 
the  railway  was  not  due  to,  or  was  not  sensibly 
augmented  by,  its  use  on  that  ground. 

But  when  ground  is  taken  and  the  remainder 
is  injured  by  the  use  of  the  railway  on  the 
ground  so  t^en,  the  claim  for  compensation  is 
recognised.  Thus  in  the  Stockport  BaSway  case 
[sup.  eit.],  where  compensation  was  given  for  pro- 
bable injury  to  a  cotton  mill  by  reason  of  the  risk 
of  fire  in  the  use  of  the  railway  where  it  passed 
over  the  ground  taken  from  the  millowuer,  Mr 
Justice  Orompton  said — "When  the  mischief  is 
caused  by  what  is  done  on  the  land  taken,  the 
party  taking  compensation  has  a  right  to  say,  It 
is  by  the  Act  of  Parliament,  and  by  the  Act  of 
Parliament  only,  that  you  have  done  the  aots 
which  have  caused  this  damage."  So  far  as  I 
am  aware,  this  case  has  never  been  overruled. 


It  is  true  that  in  the  case  of  the  Union  Bailway 
T.  Hunter  [sup.  eit]  Lord  Chelmsford  may  be 
taken  to  express  some  doubt  with  regard  to  it.  But 
these  doubts  seem  to  have  been  removed  when  he 
came  to  consider  the  case  of  the  Duke  ofBtieeleueh 
V.  The  Metropolitan  BoardofWorks  [sup.eit.].  when 
he  says — "In  neither  of  these  oaaei\TheHammer- 
tmith  Bailway  Company  and  Union  Bailteay  Com- 
pany) [*up.  eU.I  was  any  land  taken  by  the  rail- 
way company  connected  with  lauds  which  were 
alleged  to  be  so  injured,  and  the  claim  of  oompen- 
sation was  for  damage  caused  by  the  use  and  not 
by  the  construction  of  the  railway.  But  if  in 
each  of  these  cases  lauds  of  the  parties  had  been 
taken  for  the  construction  of  the  railway,  I  do 
not  see  why  a  claim  of  compensation  in  respect 
of  injury  to  adjoining  premises  might  not  have 
been  successfully  made  on  account  of  their  prob- 
able depreciation  by  reason  of  vibration  or  smoke 
or  noise  occasioned  by  passing  trains." 

In  point  of  fact,  in  the  case  of  Hunter  land  was 
talcen  from  the  party  who  claimed  oompensation 
for  injury  caused  by  the  use  of  the  n^way.  I 
have  endeavoured  to  explain  why  that  fact  was 
disregarded,  and  why  the  case  was  dealt  with 
as  if  no  land  had  been  taken.  Whether  my  ex- 
planation be  sound  or  not,  the  fact  remains  that 
the  case  of  the  Stockport  BaUway  Company  fur- 
nishes the  rule  for  our  guidance,  and  if  in  the 
case  of  the  Union  Bailway  Company  Lord 
Chelmsford  shewed  any  disposition  to  question 
its  authority,  his  later  opinion  confirmed  it. 

The  result  seems  to  be,  that  where  certain 
uses  of  land  are  permitted  by  the  authority  of 
Parliament — and  X  here  apeak  of  uses  as  dis- 
tinguished from  construction — a  claim  for  com- 
pensation  arises  in  one  case  only,  yiz.,  when  the 
uses  exist  on  land  which  has  been  taken,  and 
where  by  reason  of  these  uses  injury  is  done  to 
the  remaining  lands.  When  these  conditions  are 
given  there  is  no  exception  to  the  rule.  The 
reason  seems  to  be  that  the  landowner  can* 
not  be  fully  compensated  unless  he  obtains  not 
only  the  price  of  the  land  taken  but  compensa- 
tion for  the  depreciation  of  the  remainder, 
whether  due  to  construction  or  use. 

The  land  taken  from  the  pursuer  was  taken  for 
a  lighthouse.  It  was  taken  under  the  powers  of 
the  Merchant  Shipping  Act  1854,  with  which  the 
Lands  Clauses  Act  is  incorporated.  Tba  former 
Act  enables  the  defenders  to  erect  new  light- 
houses, with  all  requisite  works,  roads,  and  appur- 
tenances, and  the  latter  enables  them  to  take 
land  by  compulsion  for  that  purpose.  One  of  the 
appurtenances  of  the  lighthouse  is  a  fog-signsL 
It  is  not,  indeed,  spedfled  by  the  Act,  but  it  waa 
admitted  that  the  defenders  may  use  it,  and  cer- 
tainly they  would  if  occasion  required. 

The  defenders  are  only  enabled  to  use  the  fog- 
signal  by  taking  the  pursuer's  land.  It  seems  to 
me  therefore  that  the  case  falls  within  the  rule 
which  I  have  endeavoured  to  explain.  The  use 
of  the  land  taken  causes  injury  to  the  remaining 
lands  of  the  pursuer,  and  therefore  she  is  entitied 
to  compensation.  I  see  no  difference  between  this 
case  and  the  case  of  the  Stockport  Railway  Com- 
pany. In  the  one  the  remaining  subjeots  were 
injured  because  they  were  exposed  to  tii«  risk  of 
fire.  In  the  other  they  are  injured  becauas  from 
the  sound  of  the  fog-signal  the  pursuer  eaanot 
put  them  to  the  same  profitable  use  as  theretofore, 
la  short,  the  fog-signal  creating  a  suisaaoe  would 
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depieoiate  the  Tolne  of  the  remaining  land,  and  I 
see  no  ground  for  distinguishing  between  causes 
of  damage  due  to  the  use  of  the  lands  taken,  pro- 
vided that  it  results  in  the  depreciation  of  the 
remainder.  Noise  is  one  of  the  causes  of  dam- 
age vhich  Lord  Chelmsford  recognises  as  laising 
a  claim  for  compensation. 

It  is  said  that  the  damage  is  consequential  and 
remote.  I  do  not  think  that  it  is.  If  it  were 
certain  that  the  fog-signal  would  be  used  fre- 
quently the  arbiter  would  evidently  have  given  a 
much  larger  sum.  Bat  I  cannot  consider  the 
damage  to  be  either  consequential  or  remote, 
if  it  be  directly  due  to  one  of  the  uses  to  which 
the  defenders  may  put  the  land,  and  if  it  amount 
to  the  large  sum  of  £1000. 

Again,  it  is  said  that  the  island  of  Fidra  from 
which  the  land  was  taken  is  separated  by  the  sea 
from  the  porsner's  other  lands.  Tbat  is  true,  but 
in  my  opinion  it  is  immaterial.  The  remaining 
lands  are  not  the  less  injured,  and  the  injuries 
for  which  compensation  can  be  claimed  are  not 
limited  to  the  adjoining  lands.  At  least  I  see  no 
principle  for  any  such  limitation.  The  principle 
Is  that  when  the  use  of  the  lands  taken  causes 
injury  to  the  remaining  lands,  compensation 
most  be  made.  The  pursuer  will  be  a  great  loser 
if  it  be  not  It  is  not  severance  damage  which  is 
alone  to  be  compensated.  This  is  clear  from  the 
case  of  the  Stoekpart  Bailway  Company. 

Again,  it  is  urged  that  a  fog-signal  is  not  one  of 
the  specified  appurtenances  of  a  lighthouse.  I 
think  this  to  be  immateriaL  The  defenders  are 
entitled  to  have  all  the  equipments  in  the  light- 
house which  they  think  to  be  requisite.  That  is 
a  matter  which  is  left  to  their  discretion.      The 

Snrsuer,  to  use  again  the  language  of  Mr  Justice 
rompton,  has  a  right  to  say  that  it  is  by  the  Act 
of  Parliament,  and  the  Act  of  Parliament  only, 
that  the  defenders  have  done  the  acts  which 
have  caused  the  damage.  If  they  had  not  taken 
the  pursuer's  lands  they  could  not  have  caused 
the  injury  of  which  she  complains. 

The  Oonrt  adhered. 

Ooansel  for  Funnier— D.-F.  Uackintosb,  Q.O. 
— Dondaa.    Agents — Dnndas  t  Wilson,  C.S. 

Oounsel  for  Defenders  —  Pearson  —  Dickson. 
Agents— T.  k  B.  B.  Kanken,  W.S. 


Friday,  March  5. 

SECOND    DIVISION. 

[Lord  Fraser,  Ordinary. 

OHAPLIN  V.  JARDIKE. 

Sale — Wammiy—TimeouM  Rejection — Horse. 

A  person  bought  a  horse  on  15th  January, 
and  took  delivery  of  it  on  the  28tb.  On  19th 
March  he  wrote  to  the  seller  saying  that  he 
had  been  absent  from  home,  and  did  not  quite 
know  what  to  do  about  the  horse,  which  was 
very  vicious  in  the  saddle  ;  that  he  had  not 
made  up  his  mind  to  part  with  him  yet,  and 
he  desired  to  know  if  the  seller  would  change 
him  if  h«  deraded  to  do  so.  On  24th  March  he 
wrote  again  saying  that  the  hoiae  was  vicious, 
and  be  mmt  be  quit  of  him  at  once.     On  Ist 


April  he  wrote  threatening  legal  proceedings 
if  the   horse  was  not   taken  back  and   the 
price  returned.     Thereafter  he  returned  the 
horse  and  brought  action  for  repetition  of 
the    price.      The    Oonrt  eusoilzied  the  de- 
fender, on  the  ground  that  the  pursuer  had 
not  timeously  rejected  the  horse. 
George  Bobertson  Chaplin,  residing  at  Horling- 
den,  Brechin,  on  8th  May  1886  raised  this  action 
against  David  Jardine,  a  horse-dealer  in  Edin- 
burgh, for  the  sum  of  £85,  being  the  price  he  had 
paid  the  defender  for  a  chestnut  horse  which  he 
had  bought  from  him  on  15th  January  1886,  and 
paid  for  on  29th  January  1885,  and  of  which  he 
had  taken  delivery  on  28th  January  1885.     The 
ground  of  action  averred  by  the  pursuer  was  that 
the  defender  had  warranted  the  horse  sound  in 
every  way,  and  perfectly  quiet  in  harness,  but  that 
the  horse  had  turned  out  not  conform  to  warranty. 
The  defence  was  (1)  no  warranty  given,  and  (2)  no 
timeous  rejection  ;  the  defender  pleading — "  The 
horse  having  been  the  property  of  the  pursuer 
since  the  16th  day  of  January  1885,  the  present 
action  should  be  dismissed  with  expenses. " 
The  latter  def enoe  alone  need  here  be  referred  to. 
The  horse  was  purchased  on  the  16th  Janu- 
ary 1886,  and  was   delivered   on    the   28th  of 
that  month,  and  the  price  paid  the  next  day.     On 
23d  February  Bobert  Campbell,   the  pursuer's 
coachman,  wrote  to  Jardine  as  follows : — "  Dear 
Sir, — Just  a  few  lines  to  say  that  the  horse  is 
doing  well,  and  expect  to  hear  from  you  soon, 
with  a  little  discount. — Yours  respectfully,  Bobibi 
Oampkell." 

The  pursuer  stated  on  record  that  he  "went  from 
home  for  six  weeks  immediately  after  the  said  horse 
was  sent  to  him,  and  before  he  had  used  him." 
On  19th  March,  having  by  that  time  returned 
home,  he  wrote  thence  to  the  defender,  as  follows : 
— "Dear  Sir, — I  have  been  from  home  for  the 
last  month,  and  expected  to  have  heard  from  yon 
ere  this  about  the  bay  horse.  I  do  not  quite 
know  what  to  do  about  the  ohesnut  I  bought 
from  you.  So  far  he  has  made  no  mistake  in 
harness,  but  in  saddle  he  is  quite  the  most 
vicious  animal  I  ever  saw.  He  rises  straight  up 
on  meeting  another  horse  and  makes  for  them, 
and  altogether  is  a  most  dangerous  animal  both  to 
his  rider  and  to  those  be  meets  on  the  road.  I 
haven't  quite  made  up  my  mind  to  part  with  him 
yet,  but  should  I  do  so,  would  yon  take  him 
back  and  supply  me  with  another  bay  or  ohesnut, 
the  latter  for  choice  ?" 

On  24th  March  the  pursuer  wrote  as  follows :  — 
"Dear  Sir, — Kindly  let  me  hear  from  you  by 
return  of  post  in  reply  to  my  letter  of  last  week, 
in  which  I  stated  that  I  was  thinking  of  parting 
with  the  ohesnut  horse  I  got  from  you.  The 
horse  is  now  as  vicious  in  harness  as  he  was  be- 
fore in  the  saddle,  and  I  must  be  quit  of  him  at 
once.  Have  you  another  animal  likely  to  suit 
me,  bay  or  chestnut,  not  more  than  16. 2|. 
Please  let  me  hear  if  it  will  suit  you  if  I  return 
the  horse  on  Friday  next  per  train  reaching 
Waverley  2.25  p.m." 

On  1st  April  the  pursuer's  brother  wrote  to 
Jardine  as  follows : — "  Sir, — My  brother,  Mr  Q. 
R.  Chaplin  of  Murlingden,  Brechin,  has  written 
to  me  regarding  the  chestnut  horse  he  bought 
from  you  some  time  ago,  and  also  in  reference 
to  the  bay  horse  of  his  which  is  or  was  in  your 
possession.     He  has  repeatedly  written  to  yon 
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himaeU,  and  as  ha  has  had  no  reply,  he  has 
placed  the  matter  in  my  hands.  From  the  resnlt 
of  inqniries  made  on  my  behalf,  I  find  the  career 
of  the  chestnut  horse  both  before  and  since  he 
oame  into  your  posEession  is  far  from  satisfac- 
tory, and  I  now  beg  to  give  you  notice  that,  unless 
you  write  to  me  to  the  above  address  on  re- 
ceipt of  this  letter,  intimating  your  readiness 
to  take  back  the  chestnut,  and  eitiier  return  the 
bay  horse  you  had  for  sale,  or  send  a  cheque 
for  the  price  you  received  for  same,  also  the 
amount  paid  you  by  my  brother  for  the  chest- 
nut, I  will  place  the  whole  affair  in  the  hands  of 
the  police,  and  instruct  our  lawyers  to  see  that 
yon  are  dealt  with  accordingly." 

On  the  same  date  the  defender  had  written 
to  the  pursuer  stating  that  if  the  pursuer  came 
to  Edinburgh  he  woi3d  negotiate  an  exchange. 

Mo  arrangements  having  been  come  to,  the 
pursuer's  agents  on  28th  April  wrote  demanding 
return  of  the  price.  The  horse  had  been  re- 
turned early  in  April  and  placed  in  a  livery  stable 
in  Edinburgh. 

At  the  proof  John  Duncan,  who  aaooeeded 
Campbell  as  the  pursuer's  coachman,  deponed — "I 
think  I  was  at  Murlingden  about  a  week  before  the 
pursuer  returned  from  England  [early  in  March]. 
I  had  the  horse  in  question  out  before  that.  I  had 
him  out  twice  in  single  harness.  He  did  not  be- 
have very  well ;  in  passing  other  horses  on  the 
road  he  would  rear  and  plunge  to  get  on  them. 
I  concluded  from  that  that  the  horse  was  a 
stallion  or  a  rig  ;  he  behaved  himself  like  that. 
He  acted  in  the  same  way  on  both  occasions ;  I  had 
difficulty  in  keeping  liim  in." 

Pending  the  dispute  the  horse  was  sold  under 
warrant  of  Court,  and  the  price  consigned. 

The  Lord  Ordinary  (Fbasbb)  found  that  there 
was  a  breach  of  warranty,  and  that  the  pnisner 
timeously  called  npon  the  defender  to  take  back 
the  horse  and  refund  the  money,  which  he  re- 
fused to  do.  His  liordship  therefore  found  the 
pursuer  entitled  to  decree  for  £85,  the  sum  sued 
for,  less  the  price  consigned  in  Court,  which  be 
granted  him  warrant  to  uplift. 

"Note.—  .  .  .  From  the  time  of  the  delivery 
to  the  time  when  the  pursuer  peremptorily  re- 
quired the  defender  to  take  back  the  horse  there 
elapsed  a  period  of  two  months.  A  vendee  is 
bound  to  make  timeous  rejection  if  the  article  be 
receives  is  said  to  be  disconform  to  contract,  but 
what  is  timeous  rejection  depends  npon  the  cir- 
cumstances of  the  case.  If  the  defect  of  the 
article  is  immediately  discoverable,  then  there 
should  be  immediate  rejection,  bat  if  such  dis- 
covery cannot  be  obtained  without  the  use  of  the 
article  for  some  time,  such  prompt  action  in  the 
way  of  rejection  is  not  necessary.  The  circum- 
stances which  rendered  the  horse  sold  by  the  de- 
fender to  the  pursuer  restless  in  harness  was 
quiescent  in  the  ordinary  condition  of  things, 
and  only  developed  itself  under  the  stimulus  of 
temptation  and  opportunity.  It  was  when  the 
animal  was  in  the  company  of,  or  met  on  the 
road,  other  horses  that  be  became  excited,  rest- 
less, and  vicious.  The  pursuer  was  absent  for 
six  weeks  after  the  horse  had  been  delivered,  and 
he  had  not  an  opportunity  of  himself  properly 
ascertaining  the  character  of  the  animal  until 
his  return.  The  plea  of  bar  founded  upon  the 
delay  cannot  in  the  circumstanoes  be  stated  as 
against  this  action."  .  .  . 
The  defender  reclaimed. 


At  advising — 

LoBD  YouNO — [Afttr  erpreuing  hit  opinum  that 
no  breach  of  warranty  had  been  proved] — The 
horse  was  purchased  on  the  15th  January,  and 
was  delivered  on  the  28th,  and  the  price  was  paid 
the  next  day.  Now,  we  hear  nothing  about  the 
horse  till  the  23d  February,  when  the  defender 
gets  a  letter  from  the  pursuer's  coachman  telling 
him  that  the  horse  was  doing  well.  This  was  after 
the  horse  has  been  four  weeks  in  the  pursuer's  pos- 
session. We  are  told  on  record — and  I  do  not  doubt 
the  statement — that  the  pursuer  left  home  and 
"  was  absent  for  six  weeks  immediately  after  the  said 
horse  was  sent'to  him,  and  beforehe  had  used  him." 
Now,  1  do  not  think  any  responsibility  can  rest 
upon  the  defender  for  this,  because  the  pursuer 
left  the  horse  during  his  absence  in  the  hands  of 
his  coachman,  who,  it  is  natural  to  suppose,  would 
be  competent  to  judge  of  it  and  attend  to  his  in- 
terests during  that  absence.  That  brings  me  to 
the  letter  written  to  the  defender  by  the  pursuer 
on  19th  March,  in  which  lie  says  he  has  been  absent 
from  home  and  does  not  quite  know  what  to  do 
about  the  horse.  He  explains  that  the  horse  is  so 
far  quiet  in  harness,  but  very  vidons  in  the 
saddle,  and  then  he  adds  that  he  has  not  quite  made 
up  his  mind  to  part  with  him  yet.  This  is  a 
remarkable  letter  to  have  been  written  on  19th 
March  about  a  horse  which  bad  been  delivered  on 
the  28th  January.  On  the  24tb  March  we  have 
the  nearest  approach  to  an  offer  to  return  the 
horse,  in  a  letter  in  which  the  pursuer  refers  to 
bis  former  letter,  in  which  "I  stated  that  I  was 
thinking  of  parting  with  the  chestnut  horse." 
He  says  he  was  only  "  thinking  of  parting  "  with 
it.  This  bas  not  the  complexion  of  a  proposal 
to  return  it  as  for  breach  of  warranty  or  as  dis- 
conform to  bargain.  We  then  on  1st  April  have 
the  letter  from  the  pursuer's  brother,  who  threatens 
that  if  the  horse  is  not  taken  back,  or  a  cheque 
for  the  price  paid  for  it  sent  at  once,  the  affair 
wotdd  be  placed  in  the  hands  of  the  police.  Then 
on  28th  April  Messrs  Bnssell  k  Dunlop,  the  pur- 
suer's agents,  write  threatening  legal  proceedings 
unless  the  pursuer's  request  is  complied  with.  In 
my  opinion,  then,  under  these  circumstances,  tbe 
horse  has  not  been  timeously  rejected. 

LoBD Cbaiobh.!. — lamof  thesameopinion.  I  do 
not  think  that  breach  of  warranty  has  been  proved. 
As  regards  the  giving  timeous  notice.  During  bis 
absence  at  Torquay  the  pursuer  left  tbe  borse  in 
charge  of  bis  coachman,  who  tried  it  before  his 
master's  return,  and  the  coachman  was  plunly 
made  aware  of  the  horse's  behaviour  before  the 
19th,  for  he  says  in  his  evidence —  "  I  think  I  was 
at  Murlingden  about  a  week  before  the  pursuer 
returned  from  England.  Ihadthehorseinqueetion 
out  before  that.  I  had  him  out  twice  in  single  har- 
ness. He  did  not  behave  very  well ;  in  passing 
other  borses  on  the  road  he  would  rear  and 
plunge  to  get  on  them.  I  concluded  from  that 
that  the  horse  was  a  stallion  or  a  rig ;  he  behaved 
himself  like  that.  He  acted  in  the  same  way  on 
both  occasions  ;  I  bad  difficulty  in  keeping  bim 
in."  In  these  circumstances  I  think  Uiere  was 
not  timeous  rejection. 

LoBD  BuTHXBFUBD  CxiABx — I  Km  of  tbe  same 
opinion.  I  think  there  bas  been  no  breach  of 
warranty  shown  here.  But  I  am  clear  that  even 
if  the  pursuer  bod  proved  this,  he  bas  not  availed 
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himself  in  dae  time  of  the  legal  remedy  provided 
him  by  returning  the  horse. 

The  LoBD  Jtmnox-CuEiiK  oononrred. 

The  Conrt   recalled  the  interloontor  of   the 
Lord  Ordinary  and  assoilzied  the  defender. 

Connsel  for  Pnrsner— Low — ^Dondas.     Agents 
Bossell  Jb  Dnnlop,  W.S. 

Counsel  for  Defender — Oarliog — Hay,    Agents 
— Beid  &  GuUd,  W.S. 


Satwday,  March  6. 

FIRST    DIVISION. 

lExoheqaer  Ganse. 
SMILES   (SURTEfOR  OF  TAXES)  V.  CROOKE. 

Bevenue — lnhablted-Hou»e-Dutp—"  Let  inDiffer. 
ent  Tenement*"— Act  48  Geo.  IJJ.  e.  66, 
Schedule  B,  Bute  6  —  Ctutonu  and  Inland 
Jievenue  Act  1878  (41  Viet.  cap.  15;,  tee.  13, 
»ub-»ee.  1. 

The  proprietor  of  a  honse  let  to  one  person 
the  three  npper  floors,  which  entered  from 
the  street  by  a  separate  door  and  passage. 
The  first  floor  was  nsed  as  a  photographic 
Btndio,  and  the  second  and  third  floon  as  a 
dwelling-house.    The  sabjects  were  let  nnder 
one  lease  (in  which  they  were  separately  de- 
scribed) at  a  eumulo  rent.  The  only  oommnni- 
oation  between  the  stndio  and  the  dwelling- 
bonse  was  by  the  stair  leading  from  the 
street.     There  was  a  door  from  the  dwelling- 
honse  to  the  stair,  and  internal  oommnnica- 
tion  between  the  two  floors  of  which  the 
dwelling-honse  consisted.      Held  that    the 
stndio  and  the  dwelling-house  were  in  the 
sense   of    the    Inhabited-Honse-Dnty   Acts 
different  tenements. 
At  B  meeting  of  the  Inoome-Tax  and  Inhabited- 
House -Dnty  OommiBsioners  for  the  county  of 
Edinburgh,  held  at  Edinburgh  on  9th  Decem- 
ber 1885,   William  Orooke,    photographer,   ap- 
pealed against  an  assessment  made  upon  him  for 
the  year  1885-86  of  £9,  7s.  6d.,  being  inhabited- 
honae-duty  at  the  rate  of  9d.  per  pound  on  £260, 
the  eumulo  annual  rent  of  a  dwelling-house  and 
photographic  studio  occupied  by  him  at  No.  103 
Princes  Street,  Edinburgh.     The  premises  were 
part  of  a  building  consisting  of  a  ground  or  base- 
ment floor  and  three  flats  abore,  all  the  property 
of  the  Edinboigb  Boyal  Infirmary.     The  ground 
or  basement  floor,  No.  103  Princes  Street,  which 
bad  a  separate  entrance  from  the  street,  was  let 
to  Messrs  Edwin  Pass  &  Hon,  perfumers,  and 
was  oocapied  by  them  solely  as  a  shop,  and  was 
not  aaaessed  for  inhabited-house-duty. 

The  three  npper  flats,  which  entered  from  the 
street  by  a  separate  door  and  passage,  were  let  to 
and  occupied  by  Crooke ;  the  first  fiat  was  used  as 
•  photographic  stndio,  and  the  second  and  third 
fliUs  as  a  dwelling-house.  These  subjects  were 
separately  described  in,  but  were  let  under  one 
lease,  dated  7th  May  1884,  at  the  eumulo  rent 
speoifled  therein,  riz.,  £260.  It  was  admitted 
that  the  annual  valoe  of  the  dwelling-house  was 
£80,  being  the  rent  paid  by  the  previoug  tenant, 


who  occupied  the  house  only.  The  whole  of  the 
premises  occupied  by  Orooke  were  shut  in  by 
a  street  door  at  the  foot  of  the  stair,  which  re- 
mained open  during  business  hours,  but  was 
shut  at  night  and  fastened  by  means  of  a  latch. 
The  only  communication  between  the  stndio  and 
the  dwelling-house  was  by  the  stair  which  led 
from  the  street,  and  to  which  Crooke  had  the 
sole  access.  The  studio  (occupying  the  whole  of 
the  first  flat)  had  originally  two  doors  to  the 
stair,  the  one  leading  to  a  room  at  the  bac^  and 
the  other  to  one  at  the  front.  One  of  these, 
however,  was  latterly  always  dosed  by  a  bolt  on 
the  inside.  The  dwelling-house  consisted  of  two 
flats,  which  were  connected  with  one  another  by 
an  internal  stair,  but  there  was  only  one  door  to 
the  outer  stair. 

Crooke  contended  that  he  was  entitled  to 
exemption  in  respect  of  the  stndio,  as  it  and  the 
dwelling-honse  were  separate  subjects,  and  were 
separately  specified  in  his  lease,  and  further  that 
the  access  from  the  street  by  the  stair  referred  to 
did  not  constitute  internal  communication.  He 
further  contended  that  the  dwellmg-bouse  and 
studio  formed  part  of  a  house  of  which  the  shop 
tenanted  by  Edwin  Pass  <t  Son  also  formed  a 
part,  and  that  being  let  in  different  storeys  and 
inhabited  by  two  or  more  persons  or  families,  it 
thus  fell  to  be  assessed  under  the  6th  rule  of 
Schedule  B,  48  Geo.  IIL  cap.  55,  and  came 
nnder  the  exemption  granted  by  41  Yiot.  cap.  15, 
section  18,  snb-section  1. 

The  Surveyor  of  Taxes,  James  S.  Smiles, 
maintained  that  the  exemption  referred  to  did 
not  apply.  The  premises  occupied  by  the  appel- 
lant formed  one  tenement,  with  an  independent 
entrance,  to  which  he  as  occupier  had  the  sole 
right.  The  dwelling-house  and  studio  were 
"attached,"  and  being  all  enclosed  by  the  en- 
trance door  from  the  street,  and  not  being  ooca- 
pied solely  for  the  purposes  of  any  trade  or 
business,  formed  an  asseesable  dwelling-house  in 
the  sense  of  the  Inhabited-Honse-Dnty  Aots. 

The  Commissioners  were  of  opinion  that  the 
premises  were  so  structurally  divided  as  to  form 
two  separate  subjects,  and  that  the  charge  should 
be  restricted  to  the  duty  on  £80,  the  annual  value 
of  the  portion  occupied  as  a  dwelling-house. 

The  Surveyor  took  a  Case,  from  which  the 
foregoing  narrative  is  taken. 

The  Surveyor  argued  that  the  case  was  dis- 
tinguishable from  Oorke  v.  Brimt,  July  7, 
1883,  10  B.  1128;  and  Nitbet  v.  M'lnnes, 
Mackenzie,  &,  Loehead,  July  16, 1884, 11  B.  1095, 
because  the  whole  subjects  were  let  to  one  per- 
son. 

The  respondent's  counsel  was  not  called  upon. 

At  advising — 

LoBD  Fbesidint — The  point  as  it  has  now 
been  stated  by  Mr  Lorimer  depends  upon  the 
oonstraotion  of  section  IS,  sub-section  1,  of  41 
Vict.  0.  16,  the  words  of  which  are — "When  any 
house  being  one  property,  shall  be  divided  into 
and  let  in  different  tenements,  and  any  of  such 
tenements  are  occupied  solely  for  the  purposes 
of  any  trade  or  business,"  then  substantially 
there  is  to  be  an  exemption  of  that  part  from  in- 
habited-honse-dnty. 

The  words  which  create  the  difflonlty  which 
Mr  Lorimer  suggested  are  "divided  into  and  let 
in."    I  do  not  think  that  means  that  the  house 
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most  be  let  to  different  tenants;  if  bo,  that  would 
have  been  expressly  provided.  Nor  do  I  think 
it  means  that  there  must  be  different  leases,  for 
if  that  had  been  intended  it  would  have  been 
expressed. 

Now,  this  house  is  imdoabtedly  divided  into 
different  tenements.  From  the  stair  which  leads 
ap  from  the  street  there  is  a  separate  entrance  to 
the  photographic  stndio,  and  tiiat  is  an  entrance 
into  the  studio  and  nowhere  else.  Nobody  can 
get  from  the  studio  to  the  upper  floors  without 
coming  back  to  the  stair  again.  Then  the 
dwelling-house,  which  is  upon  the  two  upper 
floors,  enters  from  the  stair,  and  is  one  undi- 
Tided  tenement,  because  there  is  external  oom- 
mnnication  between  the  two  floors,  and  only  one 
door  to  the  outer  stair.  Therefore  these  two 
subjects  are  divided  from  one  another. 

The  only  question  that  remains  is,  whether  they 
are  "let  in, "or,  as  Lord  Adam  put  it  during  the 
discussion,  "let  as"  different  tenements?  It 
appears  to  me  that  if  it  is  not  necessary  that  tiiere 
should  be  separate  leases  or  separate  tenants,  then 
they  are  "let  in"  different  tenements,  because 
they  are  separately  described  in  the  lease.  That 
satisfies  me  that  the  principle  of  Oorke  t.  Brim* 
[tup.  eit]  applies,  and  that  the  determination  of 
the  OommiiBsioneta  is  right 

LoBos  MuBX,  Sai.Ni>,  and  Adah  oononrred. 

The  Ooort  afltened  the  determination  of  the 
OommissionerB. 

Ooonsel  for  Inland  Bevenne  (Appellants)— 
Moncieifl  —  Lorimer.  Agent  —  David  Orole, 
Solioitor  of  Inland  Bevenne. 

Counsel  for  Orooke — W.  Campbell,  Agents — 
J.  ftj.  GaUetly,  S.S.C. 


Saturday,  March  6. 

SECOND    DIVISION. 

[Lord  Lee,  Ordinary. 
MACRAE  V.  WICKS. 
B«paratio» — 8kmd«r—Iinie — Innuendo. 

In  an  action  of  damages  for  slander,  the 
slander  complained  of  was  contained  in  a 
newspaper  paragraph  which  stated  that  the 
writer  had  sapped  at  the  pursuer's  hotel, 
where  he  was  charged  a  certain  price,  and 
the   "quality  was  by  no  means  consistent 
with  the  price."    S«ie2  that  the  issue  did  not 
require  to  contain  the  innuendo  that  these 
words  represented,  that  the  pursuer  charged 
extortionately,  since  the  words  were  action- 
able, and  needed  no  innuendo  to  interpret 
their  meaning. 
In  the  issue  of  a  newspaper  called  the  Qlatgoa 
Evening  Neat  and  Star,  for  10th  August  1885, 
in  a  special  "  variety  "  column  of  the  paper  there 
appeared  the  following  paragraph  : — "I  shall  not 
sop  again  in  the  Albany  Hotel.     The  other  even- 
ing I  waa  charged  there  48.  6d.  for  sapper,  con- 
sisting of  an  omelette  with  certainly  not  more 
than  half-a-dozen  ^gs,  and  the  quality  was  by 
no  means  consistent  with  the  price." 


In  consequence  of  this  paragraph,  Macrae,  the 
lessee  of  the  Albany  Hotel  referred  to,  called  on 
Wicks,  the  printer  and  publisher  of  the  news- 
paper with  reference  thereto,  and  as  a  result  of 
his  visit,  in  the  issue  of  the  11th  August  the 
following  apology  was  inserted : — "  I  have  been 
grossly  deceived,  and  I  have  unwittingly  maligned 
Mr  Macrae,  the  proprietor  of  the  Albany  Hotel, 
Sauchiehall  Street.  A  paragraph  was  inserted  in 
this  oolamn  yesterday,  saying  I  supped  at  the 
Albany,  and  was  charged  4b.  6d.  for  an  omelette 
for  one.  I  have  never  supped  at  the  Albany, 
and  the  omelette  in  question  was  a  supper  for 
three,  together  with  biscuits,  cheese,  bread,  and 
butter,  and  the  whole  was  charged  only  4s.  6d. — 
that  is.  Is.  6d.  for  each  sapper.  I  shoold  like 
to  know  where  so  good  a  supper  could  be  had  as 
cheaply  in  all  Glasgow." 

This  was  an  action  by  Macrae  against  Wicks 
for  £500  as  damages  for  slander  alleged  to 
to  have  been  contained  in  the  paper  of  10th 
August,  as  above  quoted.  The  pursuer  alleged 
that  the  paragraph  was  of  and  concerning  him 
and  his  hotel,  and  falsely  and  cnlunmiously 
represented  that  he  gro^y  overcharged  his 
gnests,  supplied  inferior  articles,  and  kept  a  bad 
hotel,  which  did  not  merit  public  support,  and 
should  be  avoided,  and  that  the  paragraph  was 
intended  and  calculated  to  spoil  bis  business. 

The  Lord  Ordinary  (Lza)  sustained  a  plea- 
in-law  that  the  action  was  irrelevant,  and  assoil- 
zied the  defender  from  the  conclusions  of  the 
action,  holding  "  that  the  paragraph  in  question 
was  obviously  of  too  absord  and  trifling  a  nature 
to  be  capable  of  supporting  any  serioos  innuendo 
against  the  character  either  of  the  pursuer  or  of 
his  hotel" 

The  pursuer  reclaimed,  and  the  Second  Divi- 
sion recalled  the  Lord  Ordinary's  interlocutor, 
and  remitted  to  him  to  proceed  with  the  cause. 

The  following  issue  for  the  trial  of  the  cause 
was  approved  of  by  the  Lord  Ordinary:  — 
"Whether,  in  the  Olatgou  Evening  Newt  and 
Star,  of  10th  August  1885,  the  defender  falsely 
and  calnmniously  printed  and  published  a  para- 
graph of  and  concerning  the  Albany  Hotel,  Glas- 
gow, of  which  the  porsuer  was  then  lessee,  in 
the  terms  set  forth  in  the  schedule  hereto  an- 
nexed, representing  thereby  that  the  pnrsoer 
charged  extortionately,  to  the  loss,  injury,  and 
damage  of  the  porsuer.     Damages  laid  at  £600." 

The  schedule  set  forth  the  paragraph  above 
quoted. 

The  pursuer  moved  the  Court  to  substitute 
the  fallowing  issue  for  that  approved  of  by 
the  Lord  Ordinary .—"  Whether,  in  the  Glat- 
gow  EveniTig  Neiet  and  Star,  of  10th  August 
1885,  the  defender  falsely  and  ealumnioasly 
printed  and  published  a  paragraph  of  and 
concerning  the  Albany  Hotel,  Glasgow,  of 
which  the  porsuer  was  the  lessee,  in  the  tenns 
set  forth  in  the  schedule  hereto  annexed,  to 
the  loss,  injury,  and  damage  of  the  pursue;.'' 

At  advising — 

LoBD  Jusnox-CiiKBx — I  do  not  think  that  an 
innuendo  is  necessary  here.  I  think  that  an  in- 
nuendo is  only  twisting  into  another  form  the 
words  as_  they  stand  upon  the  r«oord.  If  they  are 
not  actionable  in  themselves,  then  they  would 
not  be  actionable  with  an  innnenda 

LoBD  YoDxa — I  think  an  ianoendo  voold  be 
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quite  out  of  place  here;  there  is  nothing  here  to 
be  interpreted.  What  words  oonld  the  defender 
nae  to  moke  it  clearer  that  be  meant 
that  he  had  had  snpper  at  the  Albany 
Hotel,  and  that  he  had  been  overcharged  for  it? 
This  to  not  one  of  that  class  of  cases  where  there 
is  anything  ambignous  in  the  words  that  are 
taken  as  the  libel.  I  think  it  was  the  late  Lord 
Oockbarh  who  used  the  illustration  that  one 
person  meeting  another  might  libel  that  other 
person  by  saying  "Good  morning,"  or  "How  are 
you  my  fine  f^w,"  in  a  particular  way.  He 
might  have  meant  by  these  words  to  eay  "  You 
are  the  greatest  scoundrel  unhung. "  The  words 
might  be  innuendoed  to  mean  that,  and  evidence 
brought  forward  to  show  that  when  the  person 
used  these  apparently  innocent  words  he  meant 
something  libeUons,  and  that  those  who  heard 
him  understood  the  words  so.  That  is  "innn- 
endoing  a  nod,"  bnt  that  is  not  the  case  here.  I 
wish  to  make  it  quite  plain  that  in  my  opinion 
no  innuendo  is  needed. 

LoBD  Cjuiobilii  and  Loud  Bctbkbfusd  Ci.abk 
concurred. 

The  Court  substituted  the  issue  proposed  by 
the  pursuer  for  that  approved  of  by  the  Lord 
Ordinary,  and  appointed  the  cause  to  be  tried  at 
the  sittings. 

Counsel  for  Pursuer  —  Oomrie  Thomson — 
Bhind    Agent— William  Officer,  S.S.O. 

Counsel  for  Bespondeut — Pearson — Dickson. 
Agents— Webster,  Will,  &  Bitohie,  S.S.O. 


HOUSE    OF    LOBOS. 


Monday,  March  1. 

(Before  Ear]  of  Belbome,  Lord  Watson,  Lord 
Bramwell,  Lord  Fitzgerald,  Lord  Halsbnry, 
and  Ijord  Ashbourne.) 

HISLOP  V.  FLEHINO. 

{AnU,  vol.  XX.  p.  298,  10  B.  426.) 

Procttt—Af^peal—JiidiecUwe  Act  (6  Qeo.  IV.  e. 
120),  *ee.  iO— Finding  of  Fact. 

HMOiat,  a  finding  "that  the  ignition  of 
any  heap  or  bing  of  '  blaes  '"on  certain  lands 
"  would  cause  material  discomfort  and  an- 
noyance to  the  pursuers"  of  a  process  of 
interdict,  was  a  finding  of  fact  within  the 
meaning  of  the  Judicature  Act  1825,  and 
not  capable  of  being  reviewed  by  the  House 
of  Lords  on  appeal. 

Property— IfeigKbourAood—Nuitanet  —  Superior 
and  Vautd—Interdiel. 

The  proprietor  of  an  estate  situated  on  the 
outskirts  of  a  large  city  worked  out  the 
minerals  and  then  proceeded  to  feu  out  the 
land  for  dwelling-honses  of  a  superior  class, 
there  being  left  upon  his  land  adjoining  the 
feus  large  biugs  or  heaps  of  mineral  refuse 
or  "blaes."  After  fening  had  gone  on  to  a 
considerable  extent  he  proceeded  to  set  fire 
to  these  binga,  with  the  result  of  causing 


material  discomfort  to  the  fenars  by  the 
smoke  thence  arising.  Held  {aff.  judgment 
of  Second  Division)  that  the  fenars  were 
entitled  to  interdict  against  the  burning  of 
the  bings  in  such  a  manner  as  to  cause  mate- 
rial discomfort  and  annoyance  to  them. 
This  case  is  reported  anU,  vol.  xx.  p.  298,  and 
(under  date  December  22,  1882)  10  B.  426. 

The  defenders,  Fleming  and  another  (Eelvin- 
side  Estate  Comi>any  Trustees)  appealed. 

The  interlocutor  of  the  Second  Division  was 
as  follows: — "Find  that  in  the  circumstances 
of  the  case  it  is  unnecessary  to  pronounce 
any  order  in  regard  to  the  blaes-heap  or  bing 
of  blaes  on  Semple's  Farm,  Kelviuside  (Addie's 
pit,  number  6):  quoad  uUra,  find  that  the 
ignition  of  any  other  heap  or  bing  of  blaes  of 
said  farm,  or  in  the  vicinity  of  the  pursuers' lands, 
would  cause  material  discomfort  and  annoyance 
to  the  pursuers :  Therefore  sustain  the  appeal : 
Becal  Uie  interlocutor  of  the  Sheriff  of  IStix  July 
lost :  Affirm  the  interlocutor  of  the  Sheriff-Sub- 
stitute of  17th  April  last :  Of  new  interdict  the 
defenders  from  burning  or  calcining  the  said 
heaps  or  bings  of  blaes  other  than  the  heap  or 
bing  number  G  pit :  Find  the  pnisuers  entitled  to 
expenses." 

At  delivering  judgment — 

Eabi.  of  SvsBoax* — My  Lords,  I  believe  all 
your  Lordships  are  clearly  of  opinion  that  in  sub- 
stance the  interlocutor  appealed  from  is  right. 
The  sole  question  on  which  you  thought  it  neces- 
sary to  hear  the  Solioitor-Oenend  is  one  really  of 
form  and  not  of  substance. 

The  first  question  which  was  argued  was  to 
what  extent  this  interlocutor  now  under  appeal 
was  appealable  under  the  Scotch  Judicature  Act. 
Now,  by  that  Act  it  is  laid  down  in  the  clearest  pos- 
sible terms  that  a  judgment  of  this  nature  "shall  be 
subject  to  appeal  to  the  House  of  Lords  in  so  far 
only  as  the  same  depends  on  or  is  affected  by 
matter  of  law,  but  shall,  in  so  far  as  relates  to 
facts,  be  held  to  have  the  force  and  effect  of  a 
special  verdict  of  a  jury,  finally  and  oonclnsively 
fixing  the  several  facts  specified  in  the  interlo- 
cutor." The  Act  assumes,  rationally  I  should 
say,  that  a  finding  must  be  either  of  fact  or  of  law. 
Here  you  have  a  finding  "  that  the  ignition  of 
any  oUier  heap  or  bing  of  blaes  on  said  farm  or 
in  the  vicinity  of  the  pursuers'  laiids  would  cause 
material  discomfort  and  annoyance  to  the  pur- 
suers," and  upon  that  a  oonclnsion  introduced  by 
the  word  "therefore  "  is  founded.  Is  that  fact 
or  is  it  law  ?  The  appellants  do  not  pretend  to 
say  that  it  is  law,  and  if  it  be  not  law  it  would 
seem  from  the  very  terms  of  the  Act  which  I 
have  read  that  it  cannot  be  the  subject  of  appeal. 
It  is  suggested  that  it  is  neither  fact  nor  law  ;  not 
fact  because  it  relates  to  something  which  it  is 
said  is  prospective,  future,  not  actually  in  ex- 
istence. Well,  it  is  very  difficult  to  follow  such 
an  argument,  especially  if,  as  here,  it  is  not  an 
immaterial  finding,  but  a  finding  most  material  for 
the  conclusions  built  upon  it.  Nobody  can  say 
that  without  such  a  finding  it  would  be  right  to 
grant  an  interdict.  The  f^g  had  not  actually 
happened  in  that  particular  case,  and  of  course, 
therefore,  the  finding  of  a  fact  as  a  thing  past 
was  impossible.  Well,  then,  it  is  a  most  strange 
proposition  that  a  finding  so  material  as  to  joa- 
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Ufy  a  oonclnaion  of  law,  though  not  itself  a  find- 
iog  of  law,  is  not  a  finding  of  fact  within  the 
meaning  of  the  Judicature  Act.  In  truth,  even 
if  one  were  to  pass  from  law  to  practical  reason, 
it  ia  clear  that  there  is  a  fallacy  in  saying  that  be- 
cause tiie  word  "  would  "  is  a  word  of  futurity  the 
words  "would  cause"  do  not  mean  something 
which  is  properly  a  faot.  It  is  a  fact  in  nature 
which  leads  to  the  certainty  being  scientifically 
ascertained  that  from  that  faot  in  natnre  a  oer< 
tain  consequence  will  follow. 

My  Lords,  I  will  not  dwell  farther  npon  that 
point,  but  will  simply  say  that  I  entertain 
no  doubt  that  within  the  meaning  of  the 
Judicature  Act  that  is  a  finding  of  fact 
and  unappealable;  and  having  got  so  far, 
it  appears  to  me  also  to  follow  as  a  certain  infer- 
ence that  it  is  a  right  conclusion  of  law  from  that 
finding  of  faot  that  an  interdict  against  a  thing 
which  would  cause  such  material  discomfort  and 
annoyance  is  proper  to  be  granted.  The  word 
"material"  is  of  great  importance  there ;  itex- 
dudes  any  sentimental,  speculative,  tri-rial  dis- 
comfort or  personal  annoyance  of  that  kind — a 
thing  which  the  law  may  be  said  to  take  no  notice 
of  and  have  do  care  for. 

Of  all  the  oases  in  England  I  think  one  of  the 
earliest  cases  of  brickmaking  was  WaUer  y. 
Selfe  before  Vice -Chancellor  Knight  -  Bruce 
[April  15,  18ol,  20  L.J.,  Ch.  483] ;  and  aU  the 
cases  which  have  followed  it,  and  the  oases  at  law 
also,  have  laid  down  this  proposition  in  Bubstanoe, 
and  very  nearly  in  words — if  I  am  not  mistaken — 
that  what  causes  material  discomfort  and  annoy- 
ance for  the  ordinary  purposes  of  life  to  a  man's 
hoQse  or  to  his  property  is  to  be  restrained,  sub- 
ject of  conrse  to  any  findings  which  the  parti- 
cular circnmstanoes  or  the  particular  case  may 
raise,  and  that  although  the  evidence  does  not 
go  to  the  length  of  proving  that  health  is  in  dan- 
ger, I  will  say  no  more  than  that  the  conclusion 
seems  necessarily  and  properly  to  follow. 

Therefore  all  that  remains  is  to  consider 
whether  the  form  of  this  interlooatorissuoh  that 
it  onght  to  remain  without  alteration.  I  speak 
here  with  diffidence  in  the  presence  of  my  noble 
and  learned  friend  who  will  presently  address 
your  Lordships,  and  who  is  morel  familiar  than 
I  can  pretend  to  be  with  the  usual  conrse  of 
the  Oonrt  of  Session  in  all  matters  of  form ; 
but  I  understand  from  my  noble  and  learned 
friend  that  it  is  his  impression  that  it  ia 
not  usual  at  once  to  affirm  tm  interlocutor 
containing  an  interdict,  and  to  go  on  to 
pronounce  a  new  interdict  in  the  order  of 
affirmance,  unless, '.indeed,  it  is  meant  to  interdict 
something  more  than  has  been  interdicted  by  the 
interloontor  affirmed,  and  therefore  that  in  that 
respect  it  may  be  more  convenient  to  place  the 
effect  of  the  new  interdict  beyond  all  doubt  by, 
in  point  of  form,  recalling  the  interdict  in  the 
interlocutor  which  is  in  substance  affirmed  and 
embodying  the  whole  interdict  which  is  to  be 
operative  in  the  order  of  the  Inner  House  ;  and 
my  noble  and  learned  friend  will  state  to  your 
Lordships  the  manner  in  which  he  conceives  that 
that  ought  to  be  done. 

Bot  then  remains  the  question,  whether  the 
interdict  should  be  so  absolute  as  it  appears  here 
and  in  the  interlocutor  of  the  Sheriff-Substitute 
to  be,  against  any  burning  or  calcining  of  the 
heaps  or  bings  of  blaes,  which  we  all  agree  are 


only  those  four  which  are  mentioned  in  the  inter- 
locutor of  the  Sheriff-Substitute,  other  than  bing 
No.  6  ?  It  has  been  suggested  at  the  bar  thiU 
possible  inconvenience  of  an  unnecessary  kind, 
not  beneficial  to  the  pursuers  and  injurious  to 
the  defenders,  might  arise  if  the  terms  of  the 
interdict  are  so  absolute  as  they  are  there  ex- 
pressed to  be.  I  own,  my  Lords,  that  I  feel  to 
a  certain  extent  hesitation  and  difficulty,  more  of 
a  teahaiaal  than  of  a  substantial  kind,  upon  this 
point,  and  for  this  reason,  that  the  finding  is 
that  the  ignition  of  any  other  heap  or  bing  woold 
cause  material  discomfort  and  annoyanoe,  and 
the  interdict  is  only  against  burning  or  calcin- 
ing. Well,  "burning"  and  " ignition "  prima 
facie  seem  to  be  very  mnch  the  same  thing. 
Whether  any  of  the  calcining  is  possible  without 
burning  I  will  not  undertake  to  say,  but  I  rather 
suppose  that  it  was  thought  not  to  be  so.  There- 
fore technically  it  would  seem  that  the  interdict 
and  the  finding  of  fact  upon  which  it  ia  founded 
are  co-extensive,  at  least  so  far  as  burning  goes, 
and  therefore  that  we  cannot  disturb  the  finding 
of  fact,  'the  ether  is  a  proper  conclusion  from 
it.  My  Lords,  although  it  be  a  proper  conolnaion 
in  that,  technical  sense,  yet  I  do  not  think  it  is  the 
only  way  in  which  effect  can  properly  be  given  to 
thefindingof fact.  Thatfinding  isreasonably tobe 
understood  with  reference  to  those  matters  which 
are  not  in  controversy,  and  from  them  I  think 
your  Lordships  can  collect  that  an  ordinary  open- 
air  burning  was  what  was  in  view,  and  was  Uie  only 
fact  abont  which  the  parties  came  to  the  Court,  and 
that  none  of  them  had  any  idea  of  any  possible 
modes  of  dealing  with  these  heaps  which  might 
involve  the  use  of  fire  without  prodneing  the  dis- 
comfort and  annoyanoe  complained  of  by  the 
pursuers.  And  on  the  whole  I  cannot  help 
thinking  that  it  may  be  safer  and  quite  oonsist- 
ent  with  justice,  while  adhering  in  substance  to 
the  interlocutor,  to  modify  it  in  the  way  which 
has  been  suggested,  that  is  to  say,  to  interdict 
absolutely  the  burning  or  calcining  of  any  of 
these  heaps  or  bings  of  blaes  in  the  manner 
which  is  complained  of  by  the  pursuers,  adding, 
as  was  added  in  the  8Mti  case  [2Cth  July  1883, 
ante,  voL  xix,  p.  902,  and  9  B.  (H.  of  L.)  78],  "or 
in  any  other  manner  so  as  to  cause  material  discom- 
fortandannoyanceto thepursuers."  Justicewould 
be  done  in  that  way.  It  ia  not  authorising  new 
experiments — it  is  not  inviting  experiments 
which  may  produce  discomfort  and  annoyance 
to  the  pursuers,  because  it  would  be  as  mnch  • 
breach  of  that  interdict  to  nse  any  other  method 
which  had  that  effect  as  it  would  b«  to  go  on 
with  the  old  method. 

My  Lords,  I  therefore  move  your  Lordships, 
with  those  variations,  to  affirm  the  interlocntor. 
My  Lords,  I  cannot  help  thinking  that  those 
variations  ought  to  make  no  difference  at  all  in 
the  costs  of  the  appeal,  which  ought  to  be  paid 
by  the  appellants. 

LoBD  Watson — My  Lords,  I  so  entirely  ooncnr 
in  what  has  been  said  by  the  noble  and  learned 
Earl,  that  it  is  not  necessary  for  me  to  say  more 
than  a  single  word  with  regard  to  the  merits  of 
this  appeal. 

I  think  it  is  perfectly  dear  that  the  Statat« 
6  Goo.  lY.,  chap.  120,  contemplated  that  thet* 
should  be  only  two  classes  of  findings — findings 
of  fact  and  findings  of  law.      It  appears  to  aie 
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that  the  finding  vhioh  in  this  case  is  said  to  be 
matter  of  opinion  and  not  matter  of  law,  is,  without 
entering  into  or  noticing  the  eomewbat  metaphy- 
sical argnment  of  the  Lord  Advocate,  clearly  a  find- 
ing of  fact  within  the  meaning  of  the  statute ;  and 
it  appears  to  me  to  be  equally  clear  that  the  neces- 
sary resnlt  of  that  finding  is  that  the  respondents 
are  entitled  to  protection  against  the  threatened 
operations  of  the  appellants  of  which  they  com- 
plain. Bnt  I  am  not  disposed  to  deal  with  the 
word  "^^ition"  or  to  oonstrae  the  word 
"ignition,"  as  has  been  snggested  by  the 
ooTinsel  for  tiie  respondents.  I  think  that 
word  must  be  read  with  reference  to  the  record, 
and  it  is  plain  that  all  that  the  complainers 
represented  wonid  be  injnrions  to  them 
wonld  be  this,  that  if  the  appellants  went  on  to 
Bet  fire  to  the  bings  still  onconsamed,  in  the  same 
way  as  they  had  set  fire  to  the  bing  at  pit  number 
6,  the  resnlt  wonld  be  to  their  nuisance.  I  do 
not  think  they  meant  to  aver,  and  I  do  not  think 
the  Court  meant  to  find,  that  by  no  possible 
means,  either  at  present  or  in  the  coming  future, 
would  it  be  possible  to  set  fire  to  that  mineral 
without  causing  material  discomfort  and  annoy- 
ance. If  it  should  prove  to  be  impossible,  the 
variations  of  the  interlocutor  which  have  been 
proposed  by  the  noble  and  learned  Earl  will  give 
them  full  protection,  as  I  understand  bis  pro- 
posal to  be  that  the  appellants  are  to  be  inter- 
dicted from  burning  or  calcining  these  heaps  in 
the  manner  which  they  have  previously  practised 
with  regard  to  the  heap  at  pit  number  6,  or  from 
ealoining  or  burning  them  in  any  other  manner 
go  as  to  occasion  material  discomfort  and  annoy- 
ance to  the  pursuers.  If  that  interdict  is  com- 
plied with  it  appears  to  me  that  the  grievance 
oomplained  of  by  the  respondent  altogether  dis- 
appears. I  do  not  think  we  need  apprehend  any 
breach  of  interdict,  or  that  operations  will  go  on 
to  their  annoyance  or  discomfort,  because  it  is  a 
very  serious  matter  to  commit  a  breach  of  inter- 
dict— it  not  only  lays  the  party  open  to  an  action 
for  the  damages  which  his  neighbour  has  sustained 
through  his  forbidden  operations,  but  it  subjects 
bim  to  serious  penalties  either  of  imprisonment 
or  fine  in  the  discretion  of  the  Court.  These 
appear  to  me  to  be  ample  safeguards ;  and  I  do 
not  think  that  any  circumstances  have  been  shown 
in  this  case  which  would  warrant  us  in  pronounc- 
ing such  a  judgment  as  that  by  no  possibility  can 
this  proprietor  in  the  future  get  rid  (and  it  is 
desirable  in  the  interest  of  all  parties  that  he 
should  get  rid)  of  this  material  which  is  lying 
upon  his  ground  by  the  agency  of  fire,  even 
although  the  discoveries  of  science  should  enable 
him  to  do  so  without  causing  the  slightest  dis- 
comfort or  annoyance  to  any  resident  in  the 
vicinity. 

IjObd  Bbauweli,— My  Lords,  I  am  entirely  of 
tba  same  opinion.  I  have  no  doubt  that  the 
finding  which  is  in  question  is  a  finding  of  fact. 
Bnt  supposing  it  is  not,  it  certainly  is  not  a  find- 
ing of  law  ;  and  it  is  only  in  the  case  of  a  deci- 
sion in  point  of  law  that  such  a  proceeding  as 
this  is  the  subject  of  appeal.  It  is  of  no  use  for 
the  appellants  to  make  out  that  this  is  something 
(if  such  a  thing  is  possible)  which  is  neither  fact 
or  law,  because  unless  they  can  make  out  that 
it  is  law  there  is  no  appeal. 

With  respect  to  the  finding,  it  appears  to  mo — 


judging  it  from  an  English  lawyer's  point  of  view 
— that  it  is  a  proper  finding.  Tlie  word  "  mate- 
rial "  is  one  used  continually  in  endeavouring  to 
explain  to  a  jury  what  it  is  which  would  con- 
stitute a  nuisance,  as  distinguished  from  some- 
thing which  might  indeed  be  perceptible  but  not. 
of  such  a  substantial  character  as  to  justify  the 
interference  of  the  Court  or  allow  the  mainten- 
ance of  an  action  in  conformity  with  the  legal 
maxim,  ^' Lex  non  favet  delieatorum  votis."  It 
appears  to  me  to  be  a  right  iindine. 

Just  one  word  as  to  the  last  point ;  becanse  one 
would  not  like  to  alter  the  interdict  if  it  was 
inconsistent  with  the  opinion  which  we 
have  expressed  as  to  the  finding.  I  can- 
not think  that  the  word  "ignition"  in  the 
finding  means  the  mere  setting  fire  to  the  heap. 
I  iiutSi  that  we  must  give  a  sensible  meaning  to 
it,  and  we  cannot  suppose  that  the  mere  setting 
fire  to  the  heap  would  cause  a  material  discom- 
fort and  annoyance  to  the  pursuers.  I  think  that 
it  was  not  the  intention  of  the  Court  to  affirm 
that  it  was  so,  because  they  proceed  not  to  inter- 
dict an  ignition  but  to  interdict  a  burning  or  cal- 
cining. Well,  but  then  the  Solicitor-General  says, 
that  if  you  once  light  it  you  cannot  put  it  out. 
That  is  more  than  we  know.  It  may  have  been 
said  so  in  the  evidence,  but  it  does  not  appear  in 
the  judgment,  and  for  my  own  part  I  do  not  believe 
it.  I  iSink  it  is  very  probable  that  when  the  bulk 
of  the  heap  was  on  fire  it  would  be  extremely 
difficult  to  put  it  out ;  but  upon  its  first  ignition 
I  cannot  see  that  it  could  not  be  put  out  by  out- 
ing off  communication  with  the  rest  of  the  heap 
or  by  bringing  something  to  bear  upon  it.  M 
all  events,  we  do  not  know  that  it  could  not  be 
put  out. 

Therefore  I  read  the  word  "ignition "in  the 
findings  as  meaning  the  same  thing  as  is  inter- 
dicted, namely,  "burning"  Then  if  that  is  so, 
one  must  take  it  to  be  an  interdict  against  the 
burning  in  such  a  way  as  to  cause  material  dis- 
comfort and  annoyance  ;  consequently,  I  think 
that  the  proposed  alteration  may  be  properly 
made  without  any  inconsistency  with  the  opinions 
which  have  been  expressed  as  to  the  finding  or 
interdict. 

LoKD  FiTzoBBAiJ}— My  Lords,  I  entirely  con- 
cur, and  it  appears  to  me  that  there  is  only  one 
question  in  the  case,  namely,  whether  the  inter- 
locutor of  the  Inner  House  has  as  a  matter  of 
fact  found  what  is  stated  ?  That  is  to  say,  that 
the  burning  of  these  bings  would  create  discom- 
fort and  annoyance  to  the  neighbours. 

I  entirely  adopt  the  construction  put  upon  the 
statute  by  the  noble  and  learned  Earl  who  pro- 
posed the  judgment.  Then  upon  that  finding  a 
question  of  law  has  arisen  as  to  whether  the  find- 
ing in  fact  was  sufficient  in  law  to  warrant  the 
interdict  which  has  been  made.  But  I  observe 
that  the  learned  Lord  Advocate  did  not  contest 
that  proposition ;  he  did  not  venture  for  a  moment 
to  say  that  it  was  not  sufficient  in  law  to  maintain 
the  interdict  if  there  had  been  this  finding  in  fact 
against  which  he  could  not  appeal — ^in  truth,  it 
would  have  been  useless  for  him  to  do  sa  There 
is  no  difference  in  this  respect  between  the  law 
of  England  and  the  law  of  Scotland ;  they  rest 
upon  the  same  principle  ;  both  acknowledge  the 
undoubted  right  of  the  proprietor  to  the  free  and 
absolute  use  of  his  own  property,  bnt  there  is 
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this  restraint  or  limitstion  imposed  for  the  pro- 
tection of  his  neigbbonr,  that  he  is  Dot  so  to  nse 
his  property  as  to  create  that  discomfort  or 
annoyance  to  his  neigbbonr  which  interferes  vith 
his  legitimate  enjoyment. 

There  being  no  question  of  law  in  contest  at 
all  before  us,  I  forbiear  from  making  the  obaerra- 
tlons  which  if  it  had  been  contested  I  might 
have  thought  proper  to  make  ;  and  I  shall  only 
remind  your  Lordships  of  this,  that  it  was  clearly 
impossible  to  maintain  a  proposition  of  law 
favourable  to  the  appellants  ;  for  the  langoage  in 
this  case  is,  sensible  and  personal  discomfort, 
and  that  which  creates  in  your  neigbbonr  sensible 
and  personal  discomfort  is  a  nuisance  which  the 
law  prohibits. 

LoBD  HiMBimY— My  Lords,  I  am  entirely  of 
the  same  opinion.  I  should  only  like  to  say, 
with  reference  to  the  supposed  difficulty  in  con- 
struing the  language!  of  futurity,  that  it  appears 
to  me  that  there  is  a  fallacy  involved  in  taking 
tbese  words  as  if  it  was  absolutely  essential  to 
establish  a  fact  which  is  past  in  order  to  estab- 
lish that  the  proposition  is  a  proposition  of  fact 
only.  A  large  quantity  of  gunpowder,  say,  has 
been  held  to  be  a  nuisance  if  stored  up  in  a  place 
unfit  for  the  purpose,  so  that  its  explosion  would 
do  mischief.  The  fact  of  the  explosive  character 
of  the  gunpowder  is  an  existing  fact,  but  conld 
it  be  said  that  in  arguing  about  the  danger  and 
nnlawfulness  of  having  a  large  quantity  of  gun- 
powder near  yon,  if  the  language  was  such  as  to 
import  futurity— namely,  that  it  would  explode 
and  that  it  would  do  mischief  if  exploded— that 
was  merely  the  language  of  conjecture  and  pro- 
phecy and  not  an  allegation  of  fact  7  It  appears 
to  me  to  be  strictly  an  allegation  of  fact  The 
quality  of  the  thing  is  such  that  it  is  dangerous 
and  likely  to  do  mischief,  and  if  an  explosion 
should  take  place  it  wonld  cause  disaster  and  in- 
jury to  others. 

My  Lords,  there  is  only  one  other  observation 
which  I  should  like  to  make,  and  that  is  with 
reference  to  a  phrase  which  occurs  in  the  judg- 
ment of  the  Liord  Justice-Clerk,  which  I  think 
may  give  rise  to  error  hereafter.  If  the  Lord 
Justice-Clerk  meant  to  convey  that  there  was  any. 
thing  in  the  law  which  diminished  the  right  of 
a  man  to  complain  of  a  nuisance  becatise 
the  nuisance  existed  before  he  went  to  it,  I  ven- 
ture to  think  that  neither  in  the  law  of  England 
nor  in  that  of  Scotland  is  there  any  foundation 
for  any  such  contention.  It  is  clear  that  whether 
the  man  went  to  the  nuisance  or  the  nnisance 
came  to  the  man,  the  rights  are  the  same,  and  I 
think  that  the  law  of  England  has  been  settled, 
certainly  for  more  than  200  years,  by  a  judgment 
of  Lord  Chief-Justice  Hyde  with  reference  to  a 
tan-yard,  where  that  learned  Judge  pointed  out 
that  tanning  was  a  lawful  trade,  for  everybody 
wore  shoes,  and  it  was  for  the  public  advantage 
that  shoes  should  be  made,  but  he  said  that  it 
must  be  in  a  convenient  place.  Unfortunately 
the  term  "convenient"  there  was  misunderstood 
in  much  later  times  to  refer  to  convenience 
which  it  was  very  difficult  to  distribute,  because 
as  my  noble  and  learned  friend  said  the  last  time 
your  Lordships  met,  the  question  was,  conveni- 
ent to  whom  ?  Bnt  as  used  by  the  Lord  Chief- 
Justice  it  had  a  very  intelligible  meaning— it 
meant  so  oonvenient  in  the  nse  that  it  should 


not  be  a  nnisance  to  anybody,  and  in  that  sense 
of  course  the  decision  was  right. 

My  Lords,  it  seems  to  me  to  be  established 
clearly  and  beyond  all  doubt  by  a  current  of 
authorities,  and  to  have  been  expressed  with  a  high 
degree  of  precision  and  logic  in  the  judgment  in 
Damford  v.  Tumley  [31  L.  J.,  Q.B.  286],  by  my 
noble  and  learned  friend  on  my  right  [Lord 
Bramwell],  that  what  makes  life  less  comfortable 
and  causes  sensible  discomfort  and  annoyance  is 
a  proper  subject  of  injunction  ;  and  it  appears  to 
me,  looking  at  the  facts  of  this  ease  (if  wo  had  to 
look  at  fact,  which  we  have  not)  they  are  amply 
sufficient  to  establish  such  a  state  of  thingSL 

LoBD  AsHBOUBini— My  Lords,  I  entirely  con- 
cur in  the  opinions  which  have  been  delivered 
by  your  Lordships,  and  in  the  reasons  upon  which 
those  opinions  are  based— I  may  say  that  I  my- 
self entirely  concur  in  the  view  that,  assuming 
the  facts  to  be  proved  as  stated,  the  interdict 
awarded  by  the  Court  below  was  an  appropriate 
and  proper  remedy.  My  Lords,  I  am  equally 
satisfied  that  it  is  both  in  accordance  with  justice 
and  eminently  reasonable  to  qualify  that  inter- 
dict by  Ukiog  note  of  the  processes  which  soienee 
may  hereafter  discover  and  shew  to  be  appropri- 
ate, so  as  to  guard  the  possible  use  of  these  heaps 
in  such  a  way  as  to  avoid  causing  disoomfort 
and  annoyance  to  the  pursuers  and  others  entitled 
to  complain. 

My  Lords,  I  may  say  with  reference  to  the  ar- 
gument of  the  Solicitor-General,  very  concise 
and  very  clear,  that  I  am  not  satisfied  that  the 
qualification  proposed  can  occasion  the  slightest 
possible  inconvenience  or  injustice  to  the  pur- 
suers. The  introduction  of  the  words  whioh 
have  been  mentioned  by  my  noble  and  learned 
friend  near  me,  and  by  the  noble  and  learned 
Earl  on  the  woolsack,  does  not  indicate  or  sug- 
gest any  encouragement  whatever  to  adopt  any 
process  whioh  can  by  any  possibility  work  out 
material  disoomfort  or  annoyance  to  the  pursuers 
or  to  anybody  else. 

Interlocutor  of  Second  Division  varied  by  de- 
leting the  word  "Affirm," and  substituting  there- 
for the  words  "Kecal  the  interdict  granted  by" 
and  by  inserting  after  the  words  "April  last" 
the  words  "And  guoad  uUra  affirm  the  said  in- 
terlocutor;" and  by  inserting  after  the  words 
'No.  6  pit"  the  words  "in  the  manner  practised 
by  them  in  respect  of  the  said  heap  or  bing  No.  6, 
or  in  any  other  manner  so  as  to  occasion  material 
disoomfort  and  annoyance  to  the  pursuers  or  any 
of  them. "  ' 

With  these  variations,  interlocutor  appealed 
from  affirmed.  The  appellants  to  pay  the  cosU 
of  this  appeal. 

Counsel  for  Pursuers  (Bespondents)— Solicitor- 
General  Davey,  Q.C.— Ure.  Agent— Andrew 
Beveridge,  for  Beveridge,  Sutherland,  &  Smith, 
S.S.O. 

Counsel  for  Defenders  (Appellants)- Lord  Ad- 
vocate Balfour,  Q.C.  —  J.  F.  B.  Eobertaon. 
Agents— Grahames,  Currey,  <t  Spens,  for  H.  B. 
&  F.  J.  Dewar,  W.S. 
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Monday,  March  8. 

(Before  Lord  Halsbury,  Lord  Blaokborn,  Lord 
Watson,  Lord  Bramwell,  and  Lord  Fitzgerald.) 

8BATH  ft  COHPAKT  V.  HOORE  (A.  OAUFBELL 

ft  son's  trustee). 

(Beported  in  Oonrt  of  Session  9th  December  1884, 
ante,  yol.  zxo.  p.  192,  and  12  B.  260.) 

Sale— Delivery — Payment  by  Inetabnentt—Sale  of 
Engines  and  Fittings  fur  Ship — Mercantile  Law 
Amendment  Act  1856  (19  and  20  Viet.  c.  60), 
»ee.  1 — Locatio  operarum — Bankruptey. 

A  shipbuilder  entered  into  fiye  contracts 
with  an  engineer  whereby  the  latter  agreed 
to  supply  and  fit  np  engines,  boilers,  and 
other  fittings  in  certain  vessels  which  were 
being  bailt  or  repaired  by  the  former.  In 
three  of  the  contracts  there  were  stipulations 
for  payment  by  inatalments  at  certain 
stages  of  the  work,  bat  in  the  others  there 
was  no  snch  stipulation,  and,  in  point  of 
fact,  the  precise  stipulations  for  payment  by 
instalments  were  never  conformed  with,  but 
in  all  the  five  contracts  payments  to  account 
were  made  from  time  to  time  as  the  engineer 
required  them,  if  the  shipbuilder  considered 
that  sufficient  work  had  been  done  to  warrant 
gnoh  payment.  Of  the  saime  date  with  the 
latest  of  the  five  contracts,  the  parties  agreed, 
by  a  letter  granted  by  the  engineer  and  ac- 
cepted by  Uie  shipbuilder,  that  with  regard 
to  all  their  contracts  made  or  to  be  made,  "on 
payment  being  made  to  account  of  any  such 
contract,  the  portion  of  the  subject  thereof 
so  far  as  constracted,  and  all  materials  laid 
down  for  constructing  the  same,  shall  become 
the  absolute  property"  of  the  shipbuilder, 
subject  only  to  lien  for  payment  of  the  price 
or  any  baltmoe  thereof  remaining  due.  The 
engineer  was  in  labouring  circumstances  at 
the  date  of  the  letter,  and  this  was  known  to 
the  ahipbnilder.  Be  became  bankrupt 
six  months  after  its  date,  and  his  trustee 
claimed  the  unfinished  engines,  machinery, 
and  materials  lying  in  his  yard  at  the 
date  of  sequestration,  which  constituted 
almost  the  whole  of  -  the  assets  in  his 
possession.  Heid,  in  an  action  by  the 
shipbuilder  for  declarator  that  he  was 
proprietor  of  the  engines,  machinery,  and 
materials  in  the  engineers'  yard,  intended  for 
the  contracts  (off.  judgment  of  Second  Divi- 
sion) (1)  that  the  articles  in  dispute,  though 
intended  for  use  in  the  contracts,  were  not  in 
fact  appropriated  thereto,  nor  had  they  been 
accepted  by  the  shipbuilder  as  in  implement 
of  the  oontract,  and  therefore  not  only  had 
the  property  of  them  not  passed  to  the  ship- 
builder by  sale  followed  by  a  constructive 
delivery,  bat  they  had  not  even  been  the 
sobjecbs  of  a  personal  contract  of  sale  such 
as  would  be  sufficient  to  pass  the  risk; 
(2)  that  the  meaning  of  the  letter  of  agree- 
ment (even  assuming  that  it  was  not  a 
fraudulent  preference,  and  capable  of  receiv- 
ing legal  effect)  was  to  give  the  shipowner 
the  property  of  all  materials  brought  to  the 
engineets'  yard  tor  use  in  the  contracts. 


and  it  could  therefore  receive  no  effect,  be- 
cause by  the  law  of  Scotland  property  does 
not  pass  by  a  sale  retente  poatettione,  and 
teparatim,  that  even  if  it  were  regarded  as 
a  security,  it  was  invalid  as  being  a  latent  se- 
curity over  goods  which  remained  in  the  bank- 
rupt's possession.     Rdd,  therefore,  that  the 
trustee  was  entitled  to  the  articles  in  dispute. 
Obtervation*,  per  Lord  Watson,  on  Simeon 
V.  Duneanton'e  Creditors,  August  2, 1786,  M. 
14,204. 
This  case  is  reported  in  the  Court  of  Session,  ante, 
voL  XXII.  p.  192  (9th  December  1884). 

The  pursuers,  T.  B.  Seath  &  Company,  appealed 
to  the  House  of  Lords. 
At  delivering  judgment — 
LoBD  Bii^oEBUui — My  Lords,  the  pursuers 
Seath  &  Company  are  ^pbuilders  carrying  on 
business  at  (Glasgow  and  Butherglen  on  the  Clyde. 
The  defender  Moore  is  the  trustee  on  the  estate 
of  A.  Campbell  &  Son,  who  were  sequestrated  on 
I2th  May  1883.  A.  Campbell  &  Son  up  to  the 
date  of  their  sequestration  carried  on  also  at 
Butherglen  the  business  of  engineers.  Seath  & 
Company  were  not  themselves  engineers,  and 
when  either  in  order  to  complete  a  ship  of  their 
own,  or  in  order  to  fulfil  a  oontract  which  they 
had  entered  into  with  a  third  party,  they  required 
to  have  machinery  made,  they  were  in  the  habit 
of  employing  A.  Campbell  &  Son  to  supply  it. 

There  does  not  appear,  at  least  in  any  of  the 
transactions  now  in  question,  to  have  been  any 
privity  of  contract  between  A.  Campbell  t  Son 
and  the  third  parties  with  whom  Seath  &  Com- 
pany had. contracts.  When  it  was  known  to  both 
sides  that  Seath  <fc  Company  wanted  the  machin- 
ery to  implement  a  oontract  with  another,  that 
would  be  important  in  considering  what  agree- 
ment should  be  made  between  Seath  &  Company 
and  A.  Campbell  &  Son.  But  when  the  agree- 
ments were  made  they  were  between  Seath  A 
Company  and  A.  Campbell  &  Son. 

In  no  one  of  the  five  oontracts  now  before  the 
House  were  Seath  <fc  Company  to  do  any  work 
to  the  machinery  in  A.  Campbell  &  Son's  yard. 
Their  part  was  to  pay  money,  and  so  far  as  con- 
cerned fitting  the  machinery  into  the  ships,  to 
have  the  ships  ready  at  the  required  time.  Seath 
A  Company  advanced  money  in  respect  of  the 
work  in  progress,  and  A.  Campbell  &  Son  did 
much  work  on  machinery.  On  the  sequestration 
the  trustee  took  possession  of  a  large  number  of 
articles  which  (if  A.  Campbell  t  Son  had  con- 
tinued sui  juris,  and  both  parties  carried  out 
what  they  contemplated  doing,  Seath  <fc  Company 
making  the  further  payments  they  were  to  make, 
and  A.  Campbell  A  Son  finishing  the  further 
work  the;  were  to  execute)  would  have  been  de- 
livered on  the  ships,  aud  then  ceased  to  be  in  any 
respect  the  property  of  A.  Campbell  A  Son.  The 
puisuers  Seath  A  Company  claimed  to  have 
these  articles  delivered  to  them. 

I  think  there  is  a  separate  question  as  to  each 
article,  that  being  what  on  the  proof  appears  to 
have  been  the  contract  as  respects  that  article, 
and  also  how  far  what  was  to  be  done  to  that 
article  had  been  carried. 

As  the  transactions  all  took  place  in  Scotland, 
the  effect  of  the  contracts  and  the  acting  of  the 
parties  (when  it  is  ascertained  what  they  were)  on 
the  rights  of  Seath  A  Company  and  A.  Campbell 
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&  Son  in  respect  of  any  partionlar  article  most 
depend  on  the  Soottigb  law. 

If  a  Arm  of  shlpbnilders  and  a  firm  of  en- 
gioeers  had  carried  on  bnsiness  on  the  Tyne  in- 
stead of  on  the  Clyde,  and  entered  into  precisely 
similar  arrajigemeDts,  and  done  exactly  similar 
things,  so  that  the  proof  was  exactly  the  same,  I 
think  the  qnestions,  what  \ras  the  contract,  and 
bow  far  they  had  acted  with  respect  to  any  par- 
ticular article,  would  be  identical  with  those  in 
the  present  case.  But  what  the  effect  would  be 
on  the  rights  of  the  two  firms  as  to  the  property 
in  that  article  would  be  a  question  of  English  law. 
The  law  of  England  does  differ  from  the  civil 
law,  and  those  laws  fouuded  on  it,  including  the 
Scottish  law,  as  to  what  is  sufiScient  to  pass  the 
property  in  a  moveable  chattel.  A  contract  for 
a  valuable  consideration,  by  which  it  is  agreed 
that  the  property  in  a  specific  ascertained  article 
shall  pass  from  one  to  another,  is  effectual  accord- 
ing to  the  law  of  England  to  change  the  property. 
It  may  be  that  the  party  who  has  sold  the  article 
is  entitled  to  retain  possession  till  the  price  is 
paid,  if  that  was  by  the  contract  to  precede  de- 
livery, but  still  the  property  is  changed. 

It  is  essential  that  the  article  should  be  speciflo 
and  ascertained  in  a  manner  binding  on  both 
I>arties,  for  unless  that  be  so,  it  cannot  be  con- 
Btmed  as  a  contract  to  p&ss  the  property  in  that 
article.  And  in  generid,  if  there  are  things  re- 
maining to  be  done  by  the  seller  to  the  article 
before  it  is  in  the  state  in  which  it  is  to  be  finally 
delivered  to  the  purchaser,  the  contract  will  not 
be  construed  to  be  one  to  pass  the  property  till 
those  things  are  done. 

But  it  is  competent  to  parties  to  agree  for 
valuable  consideration  that  a  specific  article  shall 
be  sold  and  become  the  property  of  the  purchaser 
as  soon  as  it  has  attained  a  certain  stage,  and 
though  if  it  is  part  of  the  bargain  that  more 
work  shall  be  done  on  the  article  after  it  has 
reached  that  stage,  it  affords  a  strong  prima  facie 
presumption  against  its  being  the  intention  of  the 
parties  that  the  property  should  then  pass.  I  do 
not  examine  the  varions  English  authorities  cited 
daring  the  argument;  It  is,  I  think,  a  question 
of  the  construction  of  the  contract  in  each  case 
at  what  stage  the  property  shall  pass,  and  a  ques- 
tion of  fact  in  each  case  whether  that  stage  has 
been  reached. 

As  I  nnderstand  the  civil  law,  the  property  is 
not  transferred  without  delivery,  and  conse- 
quently, unless  there  was  an  actual— or  perhaps  a 
constmctive — delivery,  the  property  remained  the 
property  of  the  seller,  and  his  creditors  might 
seize  it  But  though  this  was  so,  yet  when 
things  hod  gone  so  far  as  that,  according  to  the 
tme  construction  of  the  contract  in  each  case 
there  was  perfeeta  emptio,  there  was  a  jus  ad  rem 
transferred  to  the  purchaser,  though  as  between 
the  purchaser  and  the  creditors  of  thd  vendor  a 
complete  property  remained  in  the  vendor ;  there 
was  a  property,  though  not  a  complete  one, 
transferred  to  the  purchaser,  snch  that  the  risk  of 
loss  and  the  chance  of  gain  were  both  transferred 
to  the  purchaser,  so  that  the  property  remaining 
in  the  vendor  was  as  between  him  and  the  pur- 
chaser not  a  complete  property. 

The  Scottish  law,  as  I  understand  it,  followed 
the  civil  law ;  thongh  there  was  a  perfect  sale 
transferring  the  ride  of  loss  and  the  chance  of 
gain,  and  ^ving  the  pnrohaser  an  interest  in  the 


thing  so  as  to  enable  him  as  against  the 
vendor  to  enforce  delivery,  yet  unless  there  was 
a  delivery,  actual  or  perhaps  conventional,  the 
creditors  of  the  vendor  might  seize  the  thing.  An 
alteration  was  made  in  the  law  in  this  respect  by  tbe 
Mercantile  Law  Amendment  Act  1866 — "Where 
goods  have  been  sold,  but  the  same  have  not  been 
delivered  to  the  purchaser,  and  have  been  allowed 
to  remain  in  the  custody  of  tbe  seller,  it  shall  not 
be  competent  for  any  creditors  of  such  seller 
after  the  date  of  such  sale  to  attach  such  goods 
as  belonging  to  the  seller  by  any  diligence  or 
process  of  law,  including  sequestration,  to  tbe 
effect  of  preventing  the  purchaser  or  other  in  his 
right  from  enforcing  deUvery  of  the  same." 
I  do  not  think  this  enactment  has  the  effect  of 
saying  that  the  property  shall  pass,  but  when  a 
sale  has  proceeded  so  far  that  the  purchaser  hais 
a  right  to  enforce  the  delivery,  it  renders  the 
distinction  between  the  right  of  the  pnrohaser 
and  that  of  one  to  whom  under  the  law  of 
England  the  property  had  passed  merely  a 
nomuial  distinction  not  affecting  the  sabstantial 
rights. 

The  Lord  Ordinary  in  this  case  having  heard 
all  the  proof  has  come  to  the  conclusion  that  tha 
pursuers  have  failed  as  to  all  the  articles;  he 
therefore  assoilzied  the  defender.  As  to  some, 
by  a  minute  agreed  to  by  the  parties  they  have 
been  given  up,  and  so  far  there  has  been  an  alter- 
ation made  in  his  interlocntor.  There  is  no  ap- 
peal as  to  that  alteration,  and  we  need  not  in- 
quire what  were  the  motives  which  led  the  parties 
to  agree  to  that  minute.  Subject  to  that  altera- 
tion the  interlocutor  of  the  Iiord  Ordinary  is 
adhered  to.  And  it  is  against  that  interlocntor 
that  this  appeal  is  brought. 

I  have  come  to  the  oonclusion  that  the  inter- 
locntor is  right,  and  that  the  appeal  should  be 
dismissed  with  costs. 

I  agree  with  the  Lord  Ordinary  that  no  onstom 
of  trade  is  proved  which  could  affect  the  oon- 
struction  of  the  five  contracts. 

The  first  of  the  contracts,  that  of  the  2d 
September,  was  to  furnish  and  to  fit  up  in  a 
vessel  to  be  built  by  the  pnrsuers  an  engine  and 
boilers  for  a  lump  sum  of  £1800,  and  I  am  not 
sure  how  far  the  Lord  Ordinary  when  he  says 
that  "tbe  contract  was  not  a  contract  of  siUe 
habile  to  convey  ajtu  ad  rem"  means  to  express 
an  opinion  that  because  the  contract  was  to  com- 
plete and  deliver  the  engine  and  boilers  on  board 
the  vessel  of  the  pursuers,  and  then  to  fit  them 
up  there,  which  fitting  np  I  think  would  be  aptly 
described  as  work  and  labour,  the  furnishing  of 
the  boilers  and  engine  could  not  under  any  cir- 
cumstances be  a  sale  of  them.  I  should  pause 
before  I  agreed  to  that,  but  I  think  it  quite  suffi- 
cient to  say  that  prima  facie  there  was  no  sale  at 
least  till  the  boilers  and  engine  were  so  far  com- 
pleted as  to  be  fit  for  delivery  on  the  vessel,  where 
they  were  to  be  fitted  up  by  A.  Campbell  &  Son, 
and  that  there  is  nothing  in  the  contract  to  indi- 
cate any  intention  that  they  should  be  held  as 
sold  at  any  earlier  stage,  whilst  the  fact  that 
there  was  to  be  one  lump  price  for  the  whole 
engine,  boilers,  and  fitting  up  is  strongly  against 
that  construction. 

The  second  oontraet,  that  relating  to  the 
"Brighton"  does  contain  a  stipulation  that  "the 
first  parties  shall  pay  to  the  second  parties  the 
sum    of    £6300   for  the  said  engiiHM,  boilers. 
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maohinery,  and  appnrtenauoes,  and  that  by  f  onr 
eqnal  instalments,  as  follows,  tiz.  ,  "  the  first  when 
oylinders,' sole-plates,  and  ooudenseia  are  cast; 
the  second  when  the  machinery  tooled  and 
boileiB  ready  for  riveting;  the  third  when  the 
engines,  boilers,  and  machinery  are  all  ready 
alongside  for  lifting  on  board ;  and  the  fourth 
when  all  completed  and  tried  to  the  satisfaction 
of  Ute  owners  and  ready  for  delivery." 

I  do  not  think  it  necessary  to  inquire  whether, 
if  the  qnestion  had  arisen  as  to  the  rights  of  the 
pnrsners  after  the  first  three  instalments  had  been 
earned  and  paid,  this  would  or  would  not  be  suffi- 
cient to  establish  that  the  engines  and  boilers  so 
far  completed  were  then  sold ;  for  as  I  understand 
the  case  the  boilers  and  engines  were  before  the 
seqnestration,  as  far  as  completed,  completely 
deUvered,  and  all  that  the  defender  seized  were 
some  loose  articles  in  the  yard  of  the  sequestrated 
trader,  which  probably  were  intended  to  be  part 
of  the  boilers  and  engines  but  never  had  become 
so. 

The  third  coutiaot  does  stipulate  for  a  payment 
of  one-third  of  the  price  "when  the  boiler  is  on 
boMd,"  but  it  never  reached  the  state  when  it 
conld  be  put  on  board. 

The  fourth  contract  contains  no  stipulation  aa 
to  an  instalment  at  all,  I  agree  'with  the  Lord 
Ordinary  that  if  the  reasoning  as  to  the  first  con- 
tract is  right  it  applies  also  to  these  contracts. 

The  fifth  and  last  contract — that  relating  to  the 
"Bonnie  Princess" — was  rather  peculiar.  The 
Liverpool  and  Welsh  Ckiast  Company  had  agreed 
to  pay  Seath  &  Company  £1500  after  "receiv- 
ing a  report  by  two  competent  engineers  stating 
that  the  machinery  is  working  satisfactory. "  The 
agreement  between  Seath  t  Company  and  A. 
C&mpbell  A  Son  was — "First,  that  the  second 
party,"  A..  Campbell  A,  Son,  "  shall  execute  the 
work,  and  undertake  and  implement  the  whole 
obligations  undertaken  by  and  imposed  upon  the 
first  pArty,"T.  B.  Seath  &  Company,  "by  the 
said  agreement  in  all  respects,  excepting  only  the 
reqaisite  alterations  to  the  bunkers  and  others 
coming  within  the  shipbuilders'  department 
(which  the  first  party  shall  execute  at  their  own 
expense),  and  the  first  party  shall  be  entitled  to 
enforce  implement  of  the  said  agreement  against 
the  said  second  party.  Second,  that  the  second 
party  shall  receive  payment  of  the  whole  sum 
stipulated  to  be  paid  by  the  company  under  said 
agreement,  on  the  conditions  therein  stated,  but 
the  first  party  shall  have  a  lien  thereon  for  any 
Slim  which  may  be  dae  by  the  second  party  to 
them.  Third,  that  the  second  party  shall  free 
and  relieve  the  first  party  of  all  claims  which  may 
arise  or  be  made  against  them  by  the  said  com- 
pany in  respect  of  alleged  breach  of  the  said 
agreement,  as  well  as  of  the  original  contract,  so 
far  08  the  same  has  been  or  may  be  occasioned 
by  their  default." 

The  articles  in  question  never  were  put  on 
board  the  steamer,  and  still  less  were  the  condi- 
tions on  which  alone  the  Liverpool  and  Llandudno 
Company  were  to  pay  the  £1500  fulfilled.  It 
seems  impossible  to  construe  this  contract  as 
amonnting  to  a  sale  of  any  of  the  articles  under 
this  contract. 

I  am  much  inclined  to  think  that  where  a  con- 
tract made  ia  Scotland  was  such,  and  had  been  so 
far  exeoaied„  that  if  a  precisely  similar  contract 
made  and  so  far  executed  between  two  firms 
vou  xxnr. 


on  the  l^e  would  have  been  construed  to 
amount  to  a  sale  passing  the  property,  that 
contract  in  Scotland  ought  to  be  constmed 
as  giving  a  jui  ad  rem  against  that  article. 
Perhaps  that  may  not  be  always  so.  But  I 
am  of  opinion  that  if  the  whole  of  these 
trau^ctions  had  been  English  there  vonld  not  in 
respect  of  any  one  of  the  articles  have  been  estab- 
lished a  contract  such  as  under  the  circumstances 
to  pass  the  property. 

As  for  the  agreement  of  Ist  December  18  82,  I 
think  it  is  not  an  agreement  for  a  sale  at  all,  but 
an  attempt  to  bargain  for  a  pledge  or  security. 
A  pledge  or  security  without  delivery  of  posses- 
sion is,  I  think,  not  good.  And  though  in  England 
a  bill  of  sale  under  seal  having  that  effect  may 
be  made,  this  is  not  a  bill  of  sale. 

LoBD  Watson — My  Lords,  the  respondent 
Alexander  Moore  is  trustee  for  the  cre(£tors  of 
A.  Campbell  junior,  who  carried  on  business  as  a 
mannfactnring  engineer  in  Olasgow,  under  the 
firm  name  of  A.  Campbell  A  Son,  until  bis  estates 
were  sequestrated  on  the  12th  May  1888.  For 
many  years  prior  to  his  sequestration  the  bank- 
mpt  was  largely  employed  by  the  appellants, 
who  are  shipbuilders  at  Glasgow  and  Kutherglen, 
to  make  and  fit  up  engines  and  machinery  in 
vessels  constructed  by  them  either  under  con- 
tract or  on  speculation,  and  that  employment 
constituted  the  main  part  of  the  bankrupt's 
trade,  his  other  business  consisting  chiefly  of 
job-work  and  repairs. 

At  the  date  of  his  sequestration  the  bankrupt 
was  in  course  of  executing  five  different  con- 
tracts with  the  appellants— the  first  of  these, 
dated  September  1881,  for  furnishing  tandem 
machinery  to  the  "Elms;"  the  second,  dated 
March  1882,  for  supplying  and  fitting  engines 
for  the  "  Brighton  ;"  the  third,  dated  August 
1882,  for  constructing  and  fitting  a  new  boiler 
on  board  the  "Satanella;"  the  fourth,  dated  Sep- 
tember 1882,  for  making  and  fitting  two  tandem- 
engines  on  board  a  barge  belonging  to  the  IMnity 
Board  ;  and  the  fifth,  for  removing  her  boilers 
from  the  steamer  "Bonnie  Princess,"  and  re- 
placing them  with  two  upright  boilers,  and  mak- 
ing certain  alterations  in  the  details  of  her 
machinery  and  engines.  Of  these  five  vessels,  one 
only,  the  "Kims,"  was  built  by  the  appellants 
on  their  own  account,  whilst  the  "Brighton," 
the  "Satanella,"  and  the  Trinity  barge  were 
built  for  customers.  The  "Bonnie  Princess" 
had  been  delivered  to  the  purchaser  with  her 
hull  and  engines  completed,  but  she  did  not 
attain  the  guaranteed  speed,  and  was  returned  to 
the  appellants  in  order  that  her  machinery, 
which  bad  been  supplied  by  the  bankrupt,  should 
be  altered  and  repaired.  The  bankrupt  on  the 
1st  December  1882  undertook  to  make  these  al- 
terations and  repairs  •"  to  the  satisfaction  of  an 
engineer  to  be  appointed  by  the  shipowners." 

In  the  contract  for  the  "Brighton's"  engines 
it  was  expressly  stipulated  that  the  price  (£G300) 
was  to  be  payable  to  the  bankrupt  by  four  equal 
instalments  at  specified  stages,  but  none  of  the 
other  four  contracts  contained  a  written  stipula- 
tioit  to  the  effect  that  any  part  of  the  price  was 
to  be  paid  before  his  contract  obligations  had 
been  fully  performed  by  the  bankrupt. 

It  is  a  fact  established  by  the  evidence  that 
the  appellants  throughout .  the  whole  course  of 
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their  dealingB  with  the  banhrnpt  were  in  use  to 
make  adTonoes  to  him  from  time  to  time  to 
account  of  the  contract  price,  even  in  cases  where 
there  was  no  stipnlation  as  to  instalments. 
These  advances  were  not  made  in  virtue  of  any 
legal  obligation,  and  their  amonnt  was  deter- 
mined by  the  appellants  with  reference  to  their 
general  knowledge  of  the  progress  which  the 
bankrupt  had  made  towards  completion  of  the 
contract  work,  or  in  the  preparation  of  materials 
for  it,  and  without  inspection  or  express  accept- 
ance of  any  part  of  the  work  as  conform  to  con- 
tracL 

In  the  month  of  November  1882  the  bankrupt 
became  seriously  embarrassed  for  want  of  ready- 
money.  The  contracts  which  he  had  then  on 
hand  related  to  the  first  four  of  the  vessels  al- 
ready mentioned,  and  be  was  aware,  and  in- 
formed the  appellants,  that  he  would  be  obliged 
to  stop  his  works  and  suspend  payment  unless 
he  received  pecuniary  assistance  from  them. 
The  appellants  agreed  verbally  to  make  him  ad- 
vances from  time  to  time  to  account  of  the  con- 
tract prices  (the  amount  of  such  advances  being 
left  to  their  discretion)  in  respect  of  his  granting 
to  tham  a  letter  of  agreement  or  obligation, 
which  bears  date  the  1st  day  of  December  1882. 
The  only  consideration  expressed  in  that  writing 
is,  that  he  had  entered  into  contracts  with 
the  appellants  "  in  some  cases  without  certain 
stipulations  being  expressed  with  reference  there- 
to." The  firtt  article  of  the  writing  provides 
that  the  appellants  shall  at  all  times  have  free 
access  to  the  bankrupt's  premises  for  the  pur- 
pose of  inspection,  and  that  the  "whole  work 
and  materi^  of  any  such  contract  shall  be  sub- 
ject to  the  approval  of  the  said  T.  B.  Seath  & 
Company,  or  of  their  representatives. "  The  second 
article  is  to  the  effect  that  on  a  payment  being 
made  on  account  of  any  contract,  "the 
portions  of  the  subject  thereof,  so  far  as  con- 
structed, and  all  materials  laid  down  for  the  pur- 
pose of  constructing  the  same,  shall  become  and 
be  held  as  being  the  absolute  property  of  the 
said  T.  B.  Seath  Jk  Company,"  subject  only  to  the 
bankrupt's  lien  for  so  much  of  the  price  as  might 
be  unpaid.  By  the  third  article  the  appellants 
are  empowered,  upon  the  insolvency  of  the  bank- 
rupt, or  his  failure  to  proceed  with  due  diligence 
in  the  execution  of  the  work,  not  only  to  take  pos- 
session of  the  completed  work,  and  "all materials 
laid  down  or  obtained  f  or  theconstniction  thereof," 
but  to  enter,  if  they  shall  think  proper,  into 
possession  of  his  premises  and  use.lus  plant, 
tools,  and  machinery  for  the  completion  of  the 
work.  By  the  fourUi  article  the  bankrupt  under- 
takes the  risk  of  all  contract  work  until  completed 
and  delivered,  and  also  undertakes  to  effect 
adequate  insurances  against  loss  by  fire  in  name 
of  the  appellants.  These  conditions  are  declared 
to  be  applicable  to  all  contracts  or  agreements 
then  current,  or  which  might  thereafter  be  made 
between  the  parties.  The  only  contract  subse- 
quently made  was  that  relating  to  alterations  and 
repairs  in  the  machinery  of  the  "Bonnie  Prin- 
cess." 

At  the  date  of  the  sequestration  none  of  the 
five  contracts  in  question  had  been  completed, 
and  no  machinery  had  been  placed  on  board  ahip 
except  in  the  case  of  the  "Brighton."  The  fit- 
ting of  her  engines  was  nearly  completed,  but 
certain  parts  of  the  machinery,  some  of  them 


unfinished,  bad  not  been  put  on  board  or  fitted. 
The  trustee  took  possession,  for  behoof  of  the 
general  body  of  creditors,  of  the  uncompleted 
work  and  materials  which  he  found  on  the  bank- 
rupt's premises,  which  had  either  been  used  or 
were  intended  to  be  used  in  the  execution  of 
these  contracts.  The  appellants  on  the  30th 
June  1888  instituted  the  action  in  which  this 
appeal  is  taken,  concluding  for  delivery  to  them 
of  the  whole  of  such  work  and  materials.  The 
articles  claimed,  which  I  shall  afterwards  have 
to  refer  to  more  partionlarly,  are  enumerated 
in  the  conclusions  of  the  summons,  and  also  in 
certain  inventories  forming  No.  24  of  process, 
and  they  are  generally  described  in  the  summons 
as  being  "  connected  with  the  fulfilment"  of  one 
or  other  of  the  five  contracts  already  referred 
to. 

The  Lord  Ordinary  (Adam)  rejected  the  appel- 
lants' claim,  and  by  interlocutor  dated  the  8th 
of  April  1884  assoilzied  the  respondent,  with 
expenses.  The  appellants  reclaimed  to  the  Second 
Division  of  the  Court,  but  before  judgment  the 
parties  lodged  a  joint-minute  setting  forth  that 
the  respondent  Moore  consented  to  its  being 
fotmd  and  declared  that,  as  in  a  question  with 
him  or  the  bankrupt,  the  appellants  were  entitled 
to  possession  of  the  last  three  items  of  the  first 
inventory,  and  also  of  the  articles  forming  branch 
IL  of  the  third,  and  branch  II.  of  the  fifth 
inventory.  By  interlocutor  dated  9th  December 
1884  their  Lordships  found  and  declared  in  terms 
of  the  minute,  and  to  that  extent  altered  the 
judgment  of  the  Lord  Ordinary,  but  quoad  uUra 
refused  the  reclaiming-note,  adhered  to  the 
interlocutor  reclaimed  against,  and  fotmd  the 
respondent  entitled  to  additional  expenses. 

The  appellants  maintained  that  by  the  law  of 
Scotland  the  work  executed  under  each  oontiaet, 
BO  far  as  then  completed,  vested  in  them,  and 
became  their  property  whenever  they  made  pay- 
ment of  an  instalment  or  an  advance  to  account 
of  the  price  such  as  they  considered  fairly  pro- 
portionate to  its  value.  That  proposition  was 
founded  upon  the  case  of  Simion  v.  Creditors  of 
Duneanton,  2d  August  1786,  Morison's  Dic- 
tionary, p.  14,204.  The  decision  in  that  ease 
does  not,  in  any  view  of  it,  go  so  far  as  to  support 
the  claim  preferred  by  the  appellants  to  the 
property  of  articles,  finished  or  unfinished, 
merely  intended  for  use  in  the  construction  of  a 
vessel,  but  not  yet  made  part  of  the  thing  sold. 
Nor,  in  my  opinion,  can  it  be  held  as  authority 
for  the  general  proposition  that  in  the  circum- 
stances  narrated  in  the  report  the  property  of 
that  part  of  an  unfinished  ship  which  has 
actually  been  constructed  passes  to  the  purchaser 
without  delivery.  The  report  of  the  case  as 
collected  by  Morison,  and  supplemented  by 
Professor  Bell  (Commentaries,  5th  edition,  toL 
i,  p.  157)  is  exceedingly  meagre,  and  there  may 
have  been  circumstances  before  the  Court  sulB- 
cient  to  warrant  the  inference  that  delivery 
had  been  made,  which  had  not  been  noticed  by 
the  reporter. 

At  the  time  when  Simton  r.  CredUora  </ 
Duneanton  was  decided,  and  for  many  yeara 
afterwards,  the  purchaser  of  a  vessel,  or  of  any 
other  corporeal  moveable,  had,  before  delivery  waa 
made  to  him  and  its  property  vested  in  him,  no 
right  to  the  thing  sold  as  against  oreditora  of  tha 
I  sdler  who  had  used  diligence,  or  agaioat  the 


Digitized  by 


Google 


Beatta  t  Co.  t.  Maon.l 
Uueh  8, 1888.       J 


The  Scottish  Law  Reportw.—  Vol  XX III. 


499 


tmatee  in  his  Beqnestiation.  Until  possession 
was  given  to  the  pmchaser  the  trustee  had  the 
option  either  of  enforcing  the  contract  against 
him,  or  of  taking  the  the  thing  sold,  leaving  the 
pnnihaser  to  ruik  for  a  dividend  npon  the 
amount  of  loss  he  sustained  by  non-fnlfilment 
-  of  the  oontiact.  By  the  law  of  England  the 
appropriation  of  a  speoifio  chattel  by  the  vendor, 
and  the  agreement  of  the  vendee  to  tidce  that  speoi- 
flo  chattel  and  pay  the  stipulated  price,  have  the 
effect  of  vesting  the  property  of  the  chattel  in  the 
vendee.  In  Scotland  the  effect  of  such  an  appro- 
priation and  acceptance  by  the  contracting  parties 
is  to  perfect  the  oontraot  of  sale,  and  to  give  the 
parchaser  a  personal  right  to  demand  delivery  of 
the  speoifio  chattel  from  the  seller.  When  the 
oontraot  is  thus  perfected  the  risk  is  transferred 
to  the  purchaser,  according  to  the  maxim  of  the 
oivil  law,  perieulum  rei  vmdita  nondum  traditm 
eit  empiorii,  but  the  property  of  the  chattel  does 
not  pass  to  him  nntil  he  has  obtained  delivery 
under  the  contract. 

In  the  year  1856  the  Mercantile  Law  Amend- 
ment (Scotland)  Act  was  passed  for  the  purpose 
of  remedying  the  inconvenience  arising  from 
certain  diiferences  between  the  laws  of  England 
and  the  sister  country.  Section  1  of  that  Act 
provides  that  "where  goods  have  been  sold,  but 
the  same  have  not  been  delivered  to  the  pur- 
ebaser,  and  have  been  allowed  to  remain  in  the 
enatody  of  the  seller,  it  shall  not  be  oompetent 
for  any  creditor  of  snch  seller,  after  the  date  of 
moh  side,  to  attach  such  goods  as  belonging  to 
the  seller  by  any  diligence  or  process  of  law, 
including  sequestration,  to  the  effect  of  prevent- 
ing the  purchaser  or  others  in  his  right  from 
enforcing  delivery  of  the  same,  and  the  right  of 
the  purchaser  to  demand  delivery  of  such  goods 
shall  from  and  after  the  date  of  snch  sale  be 
attachable  by  or  transferable  to  the  creditors  of 
the  purchaser." 

Tbese  enactments  involve  no  alteration  of  the 
principles  previously  applicable  to  the  contract 
of  sale  itself.  Their  sole  effect  is  to  deprive  the 
creditors  of  the  seller  or  the  trustee  in  his  bank- 
raptoy  of  the  right,  which  they  previonsly  had, 
to  defeat  the  purchaser's  right  to  demand  delivery 
of  the  goods  sold  to  him.  In  construing  the  first 
section  of  the  Act  it  has  all  along  been  held,  and 
in  my  opinion  rightly  held,  in  the  Courts  of  Soot- 
land  tbtt  it  imposes  no  limitation  npon  the 
right  of  the  seller's  creditors  or  tmstee  nntil  the 
contract  of  sale  has  been  perfected  in  the  sense 
which  I  have  already  indicated — in  other  words, 
that  goods  are  not  ' '  sold  "  within  the  meaning  of 
the  section  unless  the  contract  has  been  so  far 
oompleted  as  to  confer  a  proper  Ju«  ad  rem  npon 
the  parchaser. 

The  appellants  maintain  that  under  these  pro- 
visions of  the  Mercantile  Law  Amendment  Act 
they  are  entitled  to  demand  delivery  from  the 
trustees  of  all  the  articles  enumerated  in  their 
summons.  In  order  to  establish  that  right  with 
regard  to  all  or  any  of  the  articles  in  dispute  it 
must  be  shown  that  these  had  before  the  seques- 
tration been  "  sold  "  to  them  by  the  bankmpt 
wittiin  the  meaning  of  the  Act.  The  authorities 
which  appear  to  me  to  have  the  most  material 
bearing  npon  this  part  of  the  case  are  Woodi  v. 
BuueU,  6  Bamewall  and  Alderson,  912  ;  Olarke 
T.  Bpenet,  4  Adolphns  and  EUis,  448  ;  and  Wood  i 
T.  BeU,  6  EHis  and  Bhtckburn,  772 ;  6  EIUb  and    ' 


Blaokbnm,  855.  It  is  true  that  these  are  English 
decisions  relating  to  ships  in  coarse  of  constme- 
tion,  and  that  in  the  present  cose  none  of  the 
machinery  or  articles  in  dispute  had  been 
attached  to  the  vessels  of  which  they  were 
severally  intended  to  form  part.  But  I  see  no 
reason  why  the  principles  applicable  to  the  sale 
of  part  of  a  ship  should  not  equally  apply  to  the 
sale  of  part  of  a  marine  engine,  or  other  eorpia 
numufactum  in  course  of  construction.  And  so 
far  as  I  understand  the  laws  of  the  two  conntries, 
the  same  circumstances  and  considerations  which 
in  England  sustain  the  inference  that  a  chattel 
has  been  "  sold  "  to  the  effect  of  passing  its 
property  to  the  vendee,  will  in  Scotland  gene- 
rally be  sufScient  to  sustain  the  inference  that 
it  has  been  "  sold  "  to  the  effect  of  transferring 
the  risk  to  the  purchaser,  and  giving  him  a  jui 
ad  rem  enforceable  against  creditors  of  the 
seller  under  the  Act  of  1856. 

The  English  decisions  to  which  I  have  referred 
appear  to  me  to  establish  the  principle  that 
where  it  appears  to  be  the  intention,  or  in 
other  words  the  agreement,  of  the  parties  to  a 
contract  for  building  a  ship,  that  at  a  particular 
stage  of  its  construction  the  vessel,  so  far  as 
then  finished,  shall  be  appropriated  to  the  oon- 
traot of  sale,  the  property  of  the  vessel  as  soon 
as  it  has  reached  that  stage  of  completion  will 
pass  to  the  purcha^r,  and  subsequent  additions 
made  to  the  chattel  thus  vested  in  the  purchaser 
will,  aecestione,  become  his  property.  It  also 
appears  to  me  to  be  the  result  of  these  decisions 
that  snch  an  intention  or  agreement  ought  (in 
the  absence  of  any  circumstances  pointing  to  a 
different  oonolnsion)  to  be  inferred  from  a  pro- 
vision in  the  contract  to  the  effect  that  an  in- 
stalment of  the  price  shall  be  paid  at  a  particular 
stage,  conpled  with  the  fact  that  the  instalment 
has  been  duly  paid,  and  that  until  the  vessel 
reached  that  stage  the  execution  of  the  work  was 
regularly  inspected  by  the  purchaser  or  some- 
one on  his  behalf.  I  do  not  think  it  is  indis- 
pensable in  order  to  sustain  that  inference  that 
there  shall  be  a  stipulation  for  payment  of  an 
instalment  in  the  original  contract,  or  that  the 
stipulated  instalment  shall  have  been  actually 
paid.  The  absence  of  these  considerations, 
which  are  in  themselves  of  great  importance, 
might  in  my  opinion  be  supplied  by  other  eir- 
cnmstances.  At  all  events,  whenever  during  the 
currency  of  a  contract  which  contains  no  such 
stipulation,  the  parties  in  good  faith  agree  that 
the  pnrchaser  shall  pay  a  sum  to  account  of  the 
price,  and  that  the  vessel  so  far  as  oonstmoted 
at  the  date  of  that  payment  shall  be  appropriated 
to  the  contract,  1  see  no  reason  to  doubt  that  the 
new  covenant  so  made  ought  to  have  the  same 
effect  as  if  it  bad  been  a  term  of  the  original 
contract  I  am,  however,  of  opinion  that  by  the 
law  of  England,  in  order  to  pass  the  property  as 
sold,  there  must  always  be  facts  proved  or  ad- 
mitted sufficient  to  warrant  the  inference  that 
the  purchaser  has  agreed  to  accept  the  eorpui  so 
far  as  oompleted  as  in  part  implement  of  the 
contract  of  sale. 

There  is  another  principle  which  appears  to 
me  to  be  deducible  from  these  authorities,  and  to 
be  in  itself  sound,  and  that  is,  that  materials  pro- 
vided by  the  builder,  and  portions  of  the  fabric, 
whether  wholly  or  partitdly  finished,  although 
intended  to  be  used  in  the  execntion  of  the  con- 
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tract,  oanuot  be  regarded  as  appropriated  to  the 
contract  or  as  "sold"  nnless  they  have  been 
affixed  to  or  in  a  reasonable  sense  made  part  of 
the  corpus.  That  appears  to  me  to  have  been 
matter  of  direct  decision  by  the  Court  of  Ex- 
chequer Chamber  in  Wood  v.  BeU.  In  Wood)  r. 
RusmM,  6  Bamewall  and  Alderson,  942,  the  pro- 
perty of  a  rndder  aod  some  cordage  which  the 
bnilder  had  bonght  for  the  ship  was  held  to  baTe 
passed  in  property  to  the  purchaser  aa  an 
accessory  of  the  vessel,  bnt  that  decision  was 
questioned  by  Lord  Chief-Jnstice  Jerris  de- 
lirering  the  judgment  of  the  Court  in  Wood  y. 
Bdl,  who  stated  Uie  real  question  to  be,  "  what  is 
the  ship,  not  what  is  meant  for  the  ship,"  and 
that  only  those  things  can  pass  with  the  ship 
"  which  have  been  fitted  to  the  ship,  and  hare 
once  formed  part  of  her,  although  afterwards 
removed  for  convenience. "  I  assent  to  that  rule, 
which  appears  to  me  to  be  in  accordance  with 
the  decision  of  the  Court  of  Exchequer  in  Tripp 
v.  Armitage,  4  Meeson  and  Welsby,  687. 

I  shall  now  advert  to  the  character  of  the 
articles  claimed  by  the  appellants,  as  these  are 
enumerated  in  the  summona,  and  more  fully 
described  in  the  inventories,  which  I  have  care- 
fnlly  examined.  The  result  of  that  examination 
has  been  to  satisfy  me  that  with  the  exception  of 
one  item  (a  tandem  engine  said  to  be  almost 
complete)  in  the  inventory  relating  to  the 
"Bbna,"  two  items  in  thai  relating  to  the 
"  Satanella,*'  three  items  in  that  relating  to  the 
"  Trinity,"  and  of  two  items  in  that  relating  to 
the  "Bonnie  Princess,"  all  the  articles  claimed, 
though  meant  to  be  need  in  the  execution  of  the 
five  contracts  current  at  the  date  of  the  seques- 
tration, are  mere  di^eeta  membra  more  or  less 
finished,  which  have  never  been  attached  to  or 
become  part  of  any  specific  eorput.  It  appears  to 
me  to  be  impossible  to  hold  that  any  of  these 
articles  were  specially  appropriated  to  tiie  several 
contracts  for  which  they  were  provided,  or,  in 
other  words,  that  they  were  "sold"  in  such 
sense  as  to  give  the  appellants  a  jut  ad  rem, 
unless  your  Lordships  shall  be  of  opinion  that 
the  decisions  of  the  Court  of  Exchequer  in  Tripp 
T.  ArmitMe,  and  of  the  Exchequer  Chamber  in 
Wood  V.  SeU,  are  contrary  to  law.  With  regard 
to  the  excepted  items,  the  descriptions  given  of 
them  are  not  so  minute  as  to  enable  me  to  de- 
termine whether  all  that  is  comprehended  in 
each  item,  and  in  some  instances  whether  any 
part  of  the  item,  can  be  reasonably  considered  as 
a  corpus  in  the  same  sense  as  the  framework  or 
hull  of  a  ship  in  course  of  construction. 

Before  dealing  with  the  question,  whether  as- 
suming them  to  be  of  a  character  which  admitted 
of  their  being  appropriated  to  the  purchasers, 
these  excepted  items  were  actually  "  sold  "  to  the 
appellants  to  the  effect  of  giving  them  a  jut  ad  rem, 
I  think  it  will  be  convenient  to  consider  the  legal 
effect  of  the  letter  of  agreement  by  the  bankrupt 
dated  1st  December  1882.  Although  the  letter 
professes  to  embody  certain  stipulations  which 
bad  been  omitted  in  framing  his  contracts  with 
the  appellants,  the  leading  conditions  to  which 
the  bankrupt  thereby  submits  are  in  my  opinion 
entirely  collateral  to  the  contract  of  sale.  The 
plainly  expressed  purpose  of  the  letter  was  to 
vest  the  appellants  with  the  absolute  property, 
not  only  of  the  subject  of  each  contract  so  far  as 
•otnally  constructed,  bnt  of  all  materials  brought 


to  the  bankrupt's  premises  in  order  to  be  used  in 
its  construction,  probably  with  the  view  of  giv- 
ing the  appellants  security  for  advances  made 
by  them  to  account  of  price. 

I  need  hardly  say  that  by  the  law  of  Scotland 
the  property  of  corporeal  moveables  cannot  be 
passed  without  delivery  of  possession, and  astipula- 
tion in  a  contract  of  sale  that  the  thing  sold  shall 
become  the  property  of  the  purchaser  without  de- 
livery is  as  invalid  against  the  creditors  of  the 
seller  as  it  would  be  in  any  other  oontraot.  In  An- 
derson V.  M'  Call,  4  Sess.  Caa.  (3d  Series)  771,  Lord 
Heaves  said — "  l?he  law  of  Scotland  is  clear  that 
no  property  in  moveables  can  be  passed  without 
delivery,  and  that  no  security  can  be  oonatituted 
over  moveables  retenta  possessUme.  A  written  in- 
strument of  possession  will  not  pass  the  proper^ 
of  moveables.  .  .  .  The  fundamental  principle 
is  that  the  right  of  property  in  moveables  does 
not  pass  by  consensual  contract."  The  appel- 
lants' counsel  hardly  disputed  that  such  is  the 
law  of  Scotland,  and  that  there  was  no  delivery 
to  the  appellants  of  any  of  the  articles  claimed 
by  them,  but  they  argued  that  the  letter  indi- 
cated the  intention  of  the  parties  that  upon  an 
advance  being  made  on  account  of  any  oonliact, 
the  articles  constructed  and  provided  for  its  exe- 
cution should  be  "sold"  under  the  contract  I 
am  unable  to  infer  that  intention  from  the  tenour 
of  the  writing.  On  the  contrary,  its  terms  appear 
to  me  clearly  to  indicate  that  their  intention  was 
to  give  the  appellants  a  right  of  property  in  all 
materials  collected,  and  all  parts  of  machinery 
finished  or  unflniBhed  with  a  view  to  the  con- 
tract, as  well  as  the  machinery  so  far  aa  set  up 
and  connected,  and  that  quite  irrespective  of  any 
obligation  on  the  part  of  the  bankrupt  to  use 
such  materials  in  the  execution  of  the  contract, 
or  of  any  obligation  on  the  part  of  the  appel- 
lants to  accept  the  property  to  be  thus  vested  in 
them,'_or  any  portion  of  it,  as  in  implement  of  the 
contract. 

It  was  urged  for  the  respondent  at  your  Lord- 
ships' bar  as  well  as  in  the  Court  below,  that  in 
the  circumstances  disclosed  in  evidence  the  letter 
of  Ist  December  1882  was  void  in  law,  in  respect 
that  it  conferred  upon  the  appellants  an  undue 
preference  over  the  general  creditors  of  the  bank- 
rupt Had  the  law  of  Scotland  permitted  the 
document  to  receive  effect  according  to  its  terms 
it  might  have  been  necessary  to  decide  that  point, 
but  if  the  views  which  I  have  expressed  in  re- 
gard to  its  import  and  legal  effect  meet  with 
your  Lordships'  approval  it  becomes  annecenary 
to  dispose  of  it. 

It  only  remains  for  consideration  whether  the 
excepted  items  already  referred  to,  connected 
with  the  "Elms,"  "  Satanella,"  Trinity  barge,  and 
"Bonnie  Princess"  contracts  were  sold  to  the 
appellants  within  the  meaning  of  the  Mercantile 
Law  Amendment  (Scotland)  Act  I  assume  that 
each  of  these  items  was  in  reality  a  specifio  eorpue 
capable  of  being  appropriated  to  the  contract,  in 
part  implement  of  which  it  had  been  constructed 
at  the  time  when  an  instalment  or  advance  to 
account  of  the  contract  price  was  actually  paid. 
In  the  case  of  each  of  these  contracts  one  or  more 
of  such  payments  had  been  made  before  the  date 
of  the  sequestration,  and  although  they  were  not 
originally  stipulated,  I  should  nevertheless  be  <rf 
opinion  that  the  appellants  bad  acquired  a  per- 
sonal right  to  insist  for  delivecy  if  it  appeiatd 
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that  either  at  the  time  when  laoh  payments  were 
made  in  reepeet  of  a  particnlar  contraot,  or  at  the 
time  when  they  were  appropriated  by  mntnal 
oonsent  to  that  contract,  Uie  parties  intended  and 
agreed  that  the  contraot  work  bo  far  as  then  com- 
pleted and  existing  in  forma  tpeeiflea  ahoold  be 
"sold  "  to  the  pniohaser.  Bat  in  order  to  con- 
stitute an  agreement  to  that  eifeot  it  mnat  appear 
that  the  purchaser  consented  to  accept  of  the 
subject  in  the  same  condition  in  which  it  then 
was  as  part  of  the  completed  subject,  which  was 
to  be  sabseqnently  delivered  to  him  by  the  seller 
under  the  contract  of  sale. 

I  have  come  to  the  conolnsion  that  the  appel- 
lants' claim  to  the  excepted  items  most  fail, 
beoaose  I  cannot  find  in  the  case  of  any  one  of 
them  the  least  trace  of  an  agreement  or  of  an 
intention  on  their  part  to  accept  of  it  as  in  im- 
plement of  the  contraot  of  sale.  Had  they  in- 
spected the  work  and  material  as  the  parchasen 
had  done  in  Clark  v.  Spenee  and  Wood  v.  BeB, 
there  would  have  been  room  for  the  inference 
tiiat  they  had  accepted  as  in  terms  of  the  con- 
tract the  work  so  far  as  completed  and  inspected, 
and  that  the  bankrupt  had  no  longer  the  right  to 
alter  or  reoonstmct  any  part  of  it,  thereby 
necessitating  a  second  inspection.  Mr  Seatb, 
one  of  the  partners  of  the  appellant  company, 
wag  from  time  to  time  in  the  bankrupt's  pre- 
mises, and  had  a  general  knowledge  of  the  pro- 
gress made  in  the  work  of  each  contract  and  in 
preparing  materials  for  its  exeoation,  but  it  is 
not  pretended  that  there  was  inspection  either 
by  him  or  any  other  person  representing  the 
appellants.  There  is  in  fact  not  a  single  eiranm- 
gtanoe,  either  admitted  or  established  in  evi- 
dence, snffioient  to  snpport  the  inference  that 
they  meant  to  accept  or  did  accept  the  work 
exeoated  as  in  implement  pro  tanto  of  the  con- 
tract, whilst  there  are  many  oiroumstances 
whidi  lead  to  an  opposite  conclusion. 

I  am  accordingly  of  opinion  that  the  inter- 
loontors  appealed  from  oa^t  to  be  affirmed 
and  the  appeal  dismissed  with  coats. 

LosD  Bbamwsix — My  Lords,  I  agree  in  the 
eonolosions  of  my  noble  and  learned  Mends,  and 
in  the  reasons  which  have  led  them  to  those 
oonolasions.  All  I  wish  to  say  is  that  onr  opi- 
nions do  not  in  any  way  impugn  the  prinoipla  of 
BvmM  v.  Woodt  except  as  to  the  two  chattels 
there  mentioned — the  rudder,  and  I  think  some 
rope ;  and  1  may  repeat  what  Lord-Justice 
Mellish  said,  that  I  should  be  very  sorry  if  any- 
thing we  said  did  so  or  seemed  to  do  so.  Nor 
do  onr  opinions  in  any  way  impugn  the  reasons 
given  in  that  case  for  that  decision.  I  also  agree 
that  the  same  reasoning  would  apply  to  any 
other  chattel  as  to  which  the  parties  riiould  agree 
that  the  property  should  pass  while  the  chattel 
was  in  an  incomplete  state. 

LoBD  FtizcMBAU)— My  Lords,  I  have  read  and 
oarefally  considered  the  judgments  which  have 
been  delivered  by  my  noble  and  learned  friends 
opposite,  and  I  entirely  concur  in  them.  Those 
judgments  render  it  unnecessary  for  me  to  ex- 
press any  opinion  upon  the  question  at  all. 

LobdHaubuxx— My  Lords,  I  have  also  had 
an  opportunity  of  reading  the  judgments  of  the 
two  n*bld  and  learned  Lords,  and  I  desire  to 
expi«aa  my  concurrence. 


Interlocutors  appealed  from  aiBrmed,  and 
appeal  dismissed  with  costs. 

Counsel  for  Pursuers  (Appellants)— Solicitor- 
General  Davey,  Q.O.— Dickson— Qreig.  Agents 
— Holms,  Greig,  *  Greig,  Westminster,  for  J, 
Young  Guthrie,  S.8.0. 

Counsel  for  Defender  (Bespondent) — Attorney- 
General  Bussel,  Q.C.— K.  V.  Campbell— M'Oly- 
mont  Morton,  Cutber,  &  Co.,  London,  for  Mait- 
land  &  Lyon,  W.S. 


Thur$day,  February  18. 

(Before  Lord  Chancellor  Herschell,  Lords  Watson, 
Fitzgerald,  and  HaUbuy.) 

BLACKIE  AKD  OTHERS  (COHUITTEB  OF 
MARKET  OABDENBRS)  V.  MAGISTRATES 
OF  BDUTBUBGH. 

{,ArU6,  February  5,  1884,  vol.  xxi.  p.  352,  and 
(under  date  March  20,  1884)  11  K.  788). 

Burgh — Magittrates — A^ninittration  of  Burgh 
Affair* — Market  — Power  to  Aliow  Market- 
plae«  to  be  U»ed  for  other  Purpotei  than  those 
of  a  Market. 

Prior  to  1823  the  Fruit  and  Vegetable 
Market  of  Edinburgh  was  in  use  to  be 
held  by  the  Magistrates,  in  virtue  of  their 
exclusive  right  to  hold  fairs  and  markets, 
conferred  by  royal  grant  and  legislation 
following  thereon,  in  public  streets  of  the 
city,  at  places  varying  from  time  to  time.  In 
1828  a  market-place  was  set  apart  and  en- 
oloeed.  In  1860  this  site  was  acquired  by  a 
railway  company  under  an  Act  providhig 
that  they  should  be  bound  to  construct  and 
make  over  to  the  Magistrates  another  market- 
place, not  in  the  open  street,  but  enclosed, 
and  of  not  less  accommodation  than  that 
then  existing,  and  the  company  subsequently 
agreed  with  the  Magistrates  to  provide  such 
a  market-place,  and  constructed  and  gave 
over  to  the  Magistrates  in  implement  of  the 
obligation  a  new  market-place.  In  1874  an 
Act  was  passed,  of  which  section  8  provided 
tliat  ' '  the  Corporation  may  cover  in  in  a 
suitable  and  convenient  manner  the  Fruit 
and  Vegetable  Market-place,  and  improve 
and  better  adapt  the  same  for  the  purposes 
of  such  market,  and  for  the  accommodation 
of  parties  nsuig  the  same,  and  of  the  public, 
and  may  make  such  internal  and  other 
arrangements  and  divisions  in  regard  to 
stands,  stalls,  and  shops  as  to  them  may 
seem  suitable ;  provided  always  that  the 
ground  floor  only  of  such  market-place  shall 
be  used  for  such  Fruit  and  Vegetable  Market, 
and  that  all  vacant  portions  of  such  market- 
place, whether  on  the  ground  floor  or  above 
the  same,  and  all  vacant  and  xmlet  stands, 
stalls,  or  shops  in  or  on  such  market-place, 
may  be  let  or  used  by  the  Corporation  for 
BUdt  purposes,  and  for  such  rents  or  rates  as 
to  them  shall  seem  proper. "  Increased  dues 
were  levied  by  the  Magistrates  for  the  market 
gardeners'  stanoes  in  respect  of  these  im- 
provements.   The  market-plaoe,  under  the 
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bye-lawB  of  the  Magistrates,  comprehended 
not  only  the  market-honse,  but  the  streets, 
&o.,    within    100    yards    measured    from 
any    part  of   it.      The  market   was   held 
on  the  mornings  of  three    days   in  each 
week.      The  Magistrates  having  given  for  a 
public  exhibition  the  use  of  the  market- 
place for  a  period  of  three  weeks,  so  as  to 
exclade  the    market    gardeners   and    their 
customers    from     the    market-honse,    and 
caused  the  market  to  be  held  on  the  public 
street   within   the    100    yards    radius,    an 
action  was  raised  by  the  market  gardeners 
to  try  the  question  of    the  power  of   the 
Magistrates  so  to  act.     Held  (aff.  judgment 
of  First  Division)  that  the  market-hoase  was 
the  "market-place  "within  the  meaning  of 
sec.  8  above  quoted,  and  was  held  by  the 
Magistrates  primarily  for  use  as  a  fruit  and 
vegetable  market;  and  (2)  that  it  was  beyond 
the  powers  of  the  Magistrates  to  ezdnde  the 
market  gardeners  and  the  pablio  using  the 
market-house  from  the  use  of  it  for  three 
weeks  oontinnoaaly,  assigning  them  only  un- 
enclosed ground  on  the  neighbouring  streets. 
Opinion  (diff.  from  First  Division)  that 
the  Magistrates  had  no  discretion  to  exclude 
the  public  from  the  use  of  the  market  dur- 
ing market  hours,   whether  such  exclusion 
was  to  the  extent  of  causing    serious  and 
material  inconvenience  or  noC 
This  case  is  reported  ante,  voL  zzi.  p.  862,  and 
11  B.  783. 
The  Magistrates  of  Edinburgh  appealed. 
The  respondents' oonnsel  were  not  called  upon. 
At  delivering  judgment — 
LoBD  Crakoellob — My  Lords,  this  is  an  action 
brought  by  a  number  of  pursuers  who  have  been 
in  the  habit  of  frequenting  the  Fruit  and  Veget- 
able Market  in  the  city  of  Edinburgh.     It  is  in 
the  nature  of  an  actio  poptUarii,  brought  by  the 
pursuers  in  respect  of  the  Fruit  and  Vegetable 
Market  to  obtain  a  declaration  that  the  Corpora- 
tion of  Edinburgh  have  acted  beyond  their  power 
in  excluding  them  during  a  certain  period  from 
the  use  of  that  market. 

My  liords,  some  question  appears  to  have  been 
raised  wUoh  had  weight  in  Uie  mind  of  one  of 
the  learned  Judges  of  the  Court  below,  as  to  the 
competency  of  such  an  action  as  this;  but  the 
matter  was  not  seriously  contested  at  your  Lord- 
ships' bar,  and  I  think  it  is  clear  that  the  decision 
of  this  House  in  the  case  of  the  Duke  ofAthoU  v. 
Torrit,  in  the  1st  volume  of  Macqueen's  Reports 
[p.  65,  4th  June  1852],  completely  covers  a  case 
such  as  this,  and  establishes  that  it  is  competent 
to  those  who  have  been  in  the  use  of  a  right 
common  to  the  public  to  bring  an  action,  when 
that  right  is  interfered  with,  in  order  to  obtain 
a  declaration  establishing  the  right  for  which 
they  contend.  Therefore  if  the  allegations  in 
the  summons  are  made  out,  I  think  there  can 
be  no  question  that  an  action  will  well  lie ;  and 
your  Lordships  have  therefore  to  consider  whether 
the  allegations  in  the  summons  in  this  case  have 
been  established  or  not. 

Now,  it  appears  that  from  an  early  period  the 
Corporation  of  Edinburgh  have  enjoyed  the  fran- 
chise of  a  market  for  the  sale  of  various  com- 
modities, amongst  others  fruit  and  vegetables ; 
and  it  may  not  be  unimportant  to  observe  that 


the  franchise  has  an  operation  beyond  the  limits 
of  the  city  of  Edinburgh,  and  that  although  the 
market  is  a  market  held  within  the  city,  yet  the 
possession  of  that  franchise  by  the  Corporation 
entities  them  to  restrain  acts  from  being  done, 
in  the  way  of  interference  with  that  market,  be- 
yond the  limits  of  the  city.  It  appears  that  for 
many  years,  indeed  down  to  a  comparatively 
recent  period,  the  market  has  been  held  in  the 
public  streets  of  the  city,  different  parts,  fliat  of 
the  High  Street,  and  then  other  parts  of  the 
streets  of  the  city,  having  been  allocated  to  the 
purposes  of  the  market,  and  until  about  the  year 
1821  there  was  no  enclosed  market-place  in 
which  this  Fruit  and  Vegetable  Market  was  held ; 
but  in  or  about  that  year  or  ahortty  afterwards  an 
enclosed  market-place  was  created,  in  which  the 
market  was,  as  far  as  one  oan  judge,  ordinarily 
held.  But  that  was  not  the  limit  within  which 
the  market  could  lawfully  be  held,  because  I 
think  it  is  clear  that  the  market  mi^t  lawfully 
be  held  in  certain  streets  in  the  neighbourhood 
of  the  enclosed  market-place. 

So  matters  remained,  without  any  statutory 
regulation  of  the  market,  down  to  the  year  1840, 
and  in  that  year  an  Aot  was  passed  for  the 
abolition  of  petty  customs,  which  for  the  first 
time  limited  and  regulated  the  charges  which 
might  be  made  by  the  Corporation  for  the  uaa  of 
the  market-place  by  those  who  frequented  it  I 
do  not  think  it  necessary  at  this  moment  to  say 
anything  further  about  that  Act  I  shall  have  to 
revert  to  it  when  I  consider  the  effect  of  the  sub- 
sequent legislation. 

So  matters  remained  until  the  year  1860 ;  and 
between  the  years  1860  and  1866  various  statutes 
were  passed  and  agreements  made  having  refer- 
ence to  the  taking  by  the  North  British  Bailwmy 
Company,  for  the  purposes  of  their  railway,  a) 
certain  portions  of  the  market  area.  In  the  visw 
which  I  take  it  is  not  necessary  to  go  in  detafl 
into  the  effect  of  those  statutes  and  agreements 
beyond  stating  generally  that  the  railway  com- 
pany, in  respeot  of  their  taking  a  portion  of  the 
markst  area  for  the  purposes  of  thur  railway,  and 
so  depriving  the  city  of  it,  were  bound  to  substi- 
tute in  the  pUce  of  what  they  took  a  market  ana, 
and  to  construct,  so  far  at  all  events  as  the  pre- 
vious market  area  had  been  a  matter  of  oonstnie- 
tion,  a  building  in  substitution  of  that  wfaioh  they 
took. 

Some  reliance  has  been  placed  upon  the  Acta 
which  were  passed  under  which  the  Fruit  and 
Vegetable  Market  was  constructed  which  was  in 
use  at  the  time  of  the  passing  of  the  Act  of  1874 ; 
but,  my  Lords,  I  think  that  there  is  mneh  fores 
in  the  contention  on  the  part  of  the  appdlants 
that  those  Acts  did  not  in  any  way  iJleet  the 
rights  of  the  Corporation  with  regard  to  the 
mode  in  which  it  was  competent  to  them  to  deal 
with  the  market-place  as  oonstmoted  by  the 
North  British  Bail  way  Company ;  that  they  merely 
substituted  the  market-plaoe  so  oonstmoted  for 
the  market-place  taken,  and  that  whatever  rights 
existed  with  regard  to  the  market-plaoe  taken, 
remained  with  regard  to  the  market-plaoe  sub- 
stituted in  its  stead.  My  Lords,  I  am  content, 
for  the  purposes  of  this  argument,  to  ooneeda 
that  that  was  so,  for  I  prefer  to  base  my  judg- 
ment exclusively  upon  the  statute  of  1874,  and 
what  I  apprehend  to  be  the  true  oonstracUon  of 
that  statute. 


Digitized  by 


Google 


BlieUe  T.  Mkga.  of  Xdln.1 
Yeb.  18, 1886.  J 


The  Scottish  Law  Reporter.— Vcl.  XXIIL 


503 


Now,  my  Lords,  it  is  necessary  to  see  what 
was  the  state  of  things  existing  at  Uie  time  when 
that  statute  passed.  There  did,  in  point  of  fact, 
exist  an  enclosed  area,  which,  I  have  no  doubt, 
was  known  as  the  Fniit  and  Vegetable  Market, 
and  the  charges  which  might  be  lawfully  made 
by  the  Oorporation  in  respect  of  that  enclosed 
area  were  limited  and  regulated  by  statute.  I 
quite  agree  with  the  argument  urged  before  us, 
that  it  was  competent  to  the  Oorx)oration  to 
allocate  such  parts  of  the  market  area  as  they 
thought  fit  for  the  purposes  of  the  different 
markets,  the  franchise  of  which  they  enjoyed. 
At  that  time  the  whole  of  the  area  was  nncoyered, 
and  I  think  it  was  competent  for  the  Corporation 
to  determine  in  what  part  of  that  which  formed 
the  market  area  a  particular  market  was  to  be 
held.  But  we  now  come  to  the  statute  of  1874, 
and  it  is  necessary  to  examine  the  language  of 
that  statute  in  order  to  see  whether  it  did  not 
change  the  position  of  affairs  and  create  in  the 
Uorporation  duties  or  obligations  with  respect  to 
tiie  market-place  which  had  not  existed  down  to 
that  date. 

The  preamble  of  that  statute  reoites  that  "  the 
Corporation  of  Edinburgh  possess  a  Fruit  and 
■  Vegetable  Market-place  situated  in  the  parish  of 
St  Andrews  and  City  and  Boyal  Burgh  of  Edin- 
burgh," and  the  first  question  which  I  think  it  is 
necessary  to  consider  is,  what  is  the  meaning  to 
be  attached  to  the  words  "  market-place  "  when 
found  in  this  statute  ?  Now,  my  Lords,  when  the 
whole  of  the  statute  is  looked  at,  I  can  entertain 
no  doubt  that  by  the  words  "market-place"  in 
this  statute  is  meant  that  enclosed  space  to  which 
I  hare  already  referred,  and  not  the  entire 
market  area  within  the  ambit  of  which  it  was 
lawful  to  bold  the  market,  eyen  although  in  a 
certain  sense  it  might  properly  be  termed  the 
market-place,  because,  my  Lords,  the  8th  sec- 
tion, wUch  ia  the  most  important  section  in  the 
statute  for  your  Lordships'  oonaideration,  em- 
powers the  Oorporation  "in  a  suitable  and  oon- 
Tcnient  manner  to  cover  in  the  Fruit  and  Veget- 
able Market-place."  Now,  is  it  seriously  open  to 
oontention  that  the  market-place  there  referred 
to  is  this  enclosed  area,  and  can  it  seriously  be 
contended  that  power  either  was  given  to  the 
Corporation,  or  was  intended  to  be  given  to  them 
by  that  section,  to  cover  over  not  merely  that 
enclosed  space  but  the  whole  of  the  surrounding 
streets  within  the  area  in  which  this  market 
mi^t  lawfully  be  held?"  I  think  that  this  is 
made  still  dearer  when  the  language  of  Schedule 
A  is  examined,  because  the  very  first  provision 
is  a  charge  "for  each  stall  on  the  ground  level 
of  the  market-place."  Now,  I  think  there  can 
be  no  doubt  that  the  ground  level  there  referred 
to  is  the  same  thing  as  the  "ground  floor" 
spoken  of  in  section  8.  The  very  use  of  the 
term  "ground  level"  implies  something  existing 
above  that  level,  and  I  think  points  to  the 
ground  level  of  the  area  which  was  so  covered 
over.  Then,  again,  later  on  a  poll-tax  is  for  the 
first  time  created  "from  every  person  entering 
the  market-place  on  any  day  and  for  each  time 
he  shall  so  enter."  There  again,  I  think  it 
would  be  difficult  to  contend  that  the  term 
"  market-place  "  is  used  in  any  sense  other  than 
that  which  I  have  suggested. 

Then,  my  Lords,  if  that  be  so,  we  find  this 
utate  of  things,  that  by  section  8  power  is  given 


to  the  Corporation  "in  a  suitable  and  convenient 
manner  to  cover  in  the  Fruit  and  Vegetable 
Market-place,  and  improve  and  better  adapt  the 
same  for  the  purposes  of  such  market,"  and 
we  find  together  with  the  power  which  was 
given  so  to  improve  and  better  adapt  that  area 
for  the  purposes  of  a  market  by  covering  it  in, 
power  to  make  a  higher  charge  than  had  down 
to  that  time  been  lawful  for  the  use  of  that 
market-place,  and  power  for  the  first  time  to 
make  a  charge  on  all  persons  entering  it,  even 
although  the;  entered  it  for  the  purpose  of  pur- 
chase and  not  of  sale.  I  cannot  but  think  those 
circumstances  throw  light  upon  the  construction 
to  be  put  upon  section  8  ;  and  when  the  language 
of  section  8  is  further  considered,  and  it  is  found 
to  contain  a  proviso  "that  the  ground  fioor  only 
of  such  market-place  shall  be  used  for  such  i^uit 
and  Vegetable  Market,  and  that  all  vacant  por- 
tions of  such  market-place,  whether  on  the  ground 
fioor  or  above  the  same,  and  all  vacant  and  unlet 
stands,  stalls,  or  shops  in  or  on  such  market- 
place, may  be  let  or  used  by  the  Oorporation  for 
such  purposes  and  for  such  rents  otr  rates  as  to 
them  shall  seem  proper,"  I  can  put  but  this  con- 
struction upon  the  section,  that  it  was  intended 
to  point  to  a  distinction  between  a  portion  of 
that  covered-in  area,  that  portion,  namely,  on 
the  ground  fioor,  which  was  required  for  the  pur- 
poses of  a  market-place  during  market  hours, 
and  the  rest  of  the  area,  and  that  area  itself,  in 
other  than  market  hours;  and  that  whilst  with 
regard  to  the  rest  of  the  market  area,  and  to  all 
the  vacant  portions  of  that  area — that  is  to  say, 
portions  not  required  for  the  purposes  of  the 
market — there  is  the  amplest  power  given  to  let 
them  at  such  rates  and  on  such  terms  as  the  Cor- 
poration shall  think  fit,  yet  the  intention  and 
purpose  of  the  enactment  was  to  subordinate,  as 
regards  so  much  of  the  ground  floor  as  was  re- 
quired for  the  Fruit  and  Vegetable  Market,  all 
other  purposes  to  the  purpose  of  the  Fruit  and 
Vegetable  Market.  According  to  the  contention 
put  before  us  on  the  part  of  tiie  appellants,  it 
was  open  to  the  Corporation,  after  this  enact- 
ment passed,  to  allocate  the  sellers  of  fruit  and 
vegetables  to  any  part  of  the  market  area  just  as 
it  was  before,  ^e  argument  of  the  SoUcitor- 
Qeneral  for  Scotland  went  that  length.  I  think 
that  that  view  was  perfectly  logicU,  because  I 
myself  see  great  difficulty  in  any  construction  of 
the  section  which  shall  meet  the  views  of  the  ap- 
pellants and  yet  fall  short  of  that  contention,  but 
I  think  that  when  the  terms  of  the  enactment  and 
the  circumstances  of  this  additional  tax  are  taken 
into  consideration  it  is  impossible  to  come  to  the 
conclusion  that  the  Oorporation  were  intended  to 
have  the  power  of  allocating  to  any  part  of  the 
market  area  those  who  sold  fruit  and  vegetables, 
excluding  them  from  this  market-place  in  respect 
of  which  high  charges  were  from  time  to  time  to 
be  made  upon  them,  and  in  respect  of  which  a 
poll-tax  was  created,  which  all  persons  entering 
the  market-place  were  liable  to  pay. 

My  Lords,  no  doubt,  under  this  section,  large 
powers  of  discretion  are  reposed  in  the  Oorpora- 
tion. As  regards  all  parts  of  this  building  which 
are  not  on  the  ground  floor,  and  the  vacant  parts 
on  the  ground  floor — by  which  I  understand  the 
parts  not  used  or  needed  for  the  purpose  of  the 
Fruit  and  Vegetable  Market — the  discretion  of  the 
Corporation  as  to  their  use  is  absolute.    So  far 
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as  regaTda  even  the  market  spaoe  except  in 
market  hoars,  and  bo  far  as  the  market  is  not  in- 
terfered with,  I  think  the  discretion  of  the  Cor- 
poration again  is  absolnte.  Bnt  when  we  come 
to  consider  that  portion  of  the  market  area  which 
is  required  for  the  market  during  market  honrs, 
I  do  not  think  that  the  Oorporatiou  hare  had  s 
discretion  snbseqnent  to  this  statnte  to  divert 
that  part  of  the  building  daring  market  honrs  to 
uses  other  than  market  nses,  however  benefioial 
they  may  consider  those  other  nses  to  be  in  the 
interests  of  the  pubhc. 

My  Lords,  it  appears  to  me,  therefore,  that  snb- 
seqaently  to  the  passing  of  that  statute,  the 
pnblio  had  rights  differing  from  the  rights  which 
existed  before,  jnst  in  the  same  way  as  they  were 
subject  in  the  nse  of  the  market  to  burdens  to 
which  they  were  not  subject  before.  Their 
obligation  to  go  to  this  market  remained.  No 
more  after  this  statnte  than  before  could  they 
have  set  up  a  market  elsewhere,  and,  as  I  have 
said,  that  obligation  rested,  to  some  extent  at  all 
events,  upon  Uiose  'who  were  beyond  the  limits 
of  the  city.  Jnst  as  that  additional  obligation 
was-  impcned  npon  the  pnblio  in  respect  of  the 
use  of  the  market,  so  I  think  there  was  an  ad- 
ditional duty  imposed  upon  the  Corporation  ; 
and  the  market  area  so  covered  in  oould  no 
longer,  even  if  it  were  possible  before,  be  used 
at  the  absolnte  discretion  of  the  Corporation  to 
the  exclusion  of  those  who  desired  to  nse  the 
Fruit  and  Vegetable  Market 

My  Lords,  it  was  contended  that  the  oonstmc- 
tion  of  section  8  was  to  be  in  some  respects 
limited  by  the  provisions  of  section  26,  which 
provides  that  "nothing  in  this  Act  contained 
shall  be  held  to  affect  the  right  and  power  of 
the  Corporation  to  fix,  alter,  and  regnlate  markets 
and  market-places,  and  establish  additional  mar- 
kets, conferred  or  confirmed  by  the  second 
recited  Act,  or  by  any  other  of  the  recited  Acts, 
whether  within  or  beyond  the  limits  of  the  City." 
Now,  my  Lords,  that  section  refers  mainly  to 
the  second  recited  Act,  that  being  the  Act  of 
1810  to  which  I  have  already  made  reference. 
'By  the  21st  section  of  that  earlier  Act  it  is 
provided  "that  it  shall  and  may  be  lawful  to 
the  Corporation,  and  they  are  hereby  authorised 
and  empowered,  to  fix  and  ascertain  the  bound- 
aries and  limits  of  the  existing  market-places  as 
they  shall  find  the  same  to  be  necessary,  to  alter 
the  days  and  honrs  of  holding  the  different  mar- 
kets, to  divide  and  allocate  the  stands  in  the 
same,  to  alter  and  enlarge  the  markets  and 
market-places,  and  altogether  to  change  the 
situation  of  any  of  the  existing  markets  or  mar- 
ket-places, and  to  sabstitate  other  markets  or 
market-places  in  their  stead,  and  to  establish 
additional  markets;"  and  then  by  the  22d  sec- 
tion power  is  given  to  make  rules,  regulations, 
orders,  and  bye-laws  for  the  better  regulation 
and  government  of  the  different  markets.  This 
appears  to  me  to  be  the  power  conferred;  and 
the  only  power  oouflrmed,  so  far  as  I  can  see, 
is  that  r^erred  to  in  the  26th  section,  which 
provides  "that  it  shall  not  be  lawful  for  any 
other  parties  than  the  Corporation  to  establish 
any  cattle  market  for  the  sale  of  cattle,  horses, 
sheep,  or  other  live  stock,  or  any  wholesale  com 
market  for  the  sale  of  oats,  meal,  barley,  pease, 
beans,  or  other  grain,  within  the  bounds  of 
police  of  the  city  of  Edinbnrgh  for  the  time 


being ;  provided  always  that  each  rights  of 
market  as  the  said  Corporation  enjoy  within  or 
beyond  these  limits  shall  not  be  injured  or 
limited  by  anything  oontained  in  this  Aet" 
That  confirmation  of  their  previous  powers,  no 
doubt,  is  kept  alive  by  the  terms  of  section  36 ; 
bnt,  my  Lords,  giving  full  effect  to  section  26, 
and  conceding  Uiat  ail  the  powers  (althongh 
some  question  was  raised  as  to  some  of  them  in 
the  course  of  the  argument)  which  are  defined 
in  section  21  or  the  following  section  of  that 
Act  are  kept  in  full  force  by  section  26,  that 
does  not  appear  to  me  in  any  way  to  affect  or 
control  the  construction — as  I  think  the  plain 
oonstruotion^-of  section  8,  to  which  I  have 
already  pointed  your  Ix>rd8hips'  attention. 

Well,  my  Lords,  putting  the  construction  upon 
the  statute  which  I  have  expressed  to  your  Lord- 
sliips,  it  follows  that  in  my  view  the  respondents 
in  this  case  were  entitled  to  maintain  tUs  action 
of  declarator,' and  that  they  were  entitled  to  the 
interdict  which  they  prayed  for.  Some  diffiouUy, 
my  Lords,  no  doubt,  is  created  by  the  langoage 
used  in  the  interlocutor.  In  the  Conrt  below  the 
learned  Lords  prefaced  the  final  dedarstion  of 
the  interlocutor  by  certain  considerations  which 
perhaps  are  not  strictly  a  part  of  the  determina-' 
tion  of  the  case,  but  are  rather  considerations  or 
views  which  have  led  to  that  determination. 
Amongst  those  is  the  second,  in  these  terms : — 
"That  it  is  within  the  power  and  discretion  of 
the  defenders  to  allow  the  said  covered-in  aat- 
ket-place  or  house,  including  the  ground  flat 
thereof,  to  be  used  for  purposes  of  publio  interest 
or  utility  at  such  times  as  the  same  is  not  re- 
quired for  the  purposes  of  said  market"  So 
far,  I  do  not  think  Uiat  any  reasonable  objection 
can  be  taken  to  the  language  used.  But  then  it 
proceeds  thus — "  and  even  to  allow  of  snoh  nse 
on  market-days  and  daring  the  ordinary  madet 
hour,  on  special  occasions,  for  such  length  of 
time  as  shall  not  cause  material  and  serious  in- 
convenience to  the  pursuers  and  other  penona 
frequenting  the  same,  the  defenders  always  pro- 
viding on  such  occasions  temporary  acoommod*- 
tion,  suitable  to  the  circumstances,  as  a  substitute 
for  the  said  covered  market-place  or  honaei" 
Now,  my  Lords,  the  appellants  have  contended 
that  inasmuch  as  that  allows  in  the  Corporation 
a  certain  discretion  to  ezdade  from  the  use  of 
this  market-house  during  market  boors,  it  follows 
that  the  matter  is  one  entirely  of  discretion,  and 
that  there  is  no  abuse  of  discretion  in  the  exehl- 
sion  for  the  period  complained  of  in  this  ease, 
namely,  from  the  7ih  to  the  80th  of  April — a  period 
including  nine  market-days,  of  which  six  were 
important  market-days  and  three  unimportant 
Now,  my  Iiords,  no  objection  appears  to  have  been 
taken  on  the  part  of  the  respondents,  the  pur- 
suers in  the  action,  to  the  limitation  npon  the 
rights  of  the  public,  or  declaration  of  the  rights 
of  the  Corporation  contained  in  Uiat  finding,  and 
there  is  no  cross  appeal  in  respeot  to  -it,  nor 
does  it  become  necessary  for  the  pnrposes  of  the 
decision  of  this  case,  in  the  view  which  yonr  Ijacd- 
ships  have  taken,  to  express  an  opinion  npon  the 
construction  of  the  section  which  no  doabt  may  be 
said  to  be  somewhat  at  variance  with  the  lan- 
guage of  the  finding  which  I  have  just  read.  Bat 
it  does  not  appear,  I  believe,  to  any  of  y*nr 
Lordships  to  be  necessary  (and  it  may  be  doubt- 
ful whaUier  there  is  the  power,  inasmnoh  as  thert 
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is  no  arocB  appeal)  to  make  any  alteration  in  the 
terms  of  the  interlocutor,  iuasmooh  as  the  final 
declaratory  part  of  the  interlocutor  is  in  these 
terms,  with  which,  I  think,  all  your  Lordships 
agree — "  That  it  is  beyond  the  powers  and  dis- 
cretion of  the  defenders  to  ezclnde  the  pursuers 
and  other  members  of  the  public  from  the  nse  of 
the  said  market-place  or  bouse  for  so  long  a 
period  as  three  weeks  continuously,  assigning 
only  nnenolosed  ground  on  part  of  the  public 
streets  in  the  neighbourhood  of  the  said  oovered- 
in  market-place  or  hoiwe,  as  the  site  or  place  for 
holding  the  ordinary  public  fruit  and  vegetable 
market  for  that  time ;  to  that  extent  and  effect 
find  and  declare  in  terms  of  the  oonclnsions  of 
the  summons."  Therefore  when  we  come  to 
the  actual  finding  and  declaration,  it  appears  to 
be  in  terms  to  which  no  exception  can  be  taken  ; 
and  certainly,  having  regard  to  the  mode  in  which 
this  case  has  ooma  before  your  Lordships,  with 
no  appeal  on  the  part  of  the  pursners  against  that 
X>ortion  of  the  interlocutor  to  which  I  have  called 
attention,  I  do  not  think  it  would  be  possible  to 
contend  that  the  rights  of  the  public  could  be  in 
any  way  affected  or  bonnd,  as  by  ret  judicata,  by 
the  determination  of  your  Lordships,  if  yon 
simply  affirm  the  interlocutor  of  the  Oourt  below. 
My  Lords,  npon  the  whole,  I  come  to  the  con- 
olosion  that  the  judgment  of  the  Oourt  below  is 
substantially  correct,  and  I  move  your  Lordships 
that  the  interlocutor  be  affirmed  and  the  appeal 
dismissed  with  costs. 

Lobs  Watson — My  Lords,  I  see  no  reason  to 
donbt  that  when  a  grant  of  market  is  not  con- 
fined to  any  particular  locality,  the  grantee  may 
from  time  to  time  change  the  site  upon  which  it 
is  held  in  order  to  suit  his  own  convenience.  It 
is  an  implied  condition  of  the  exclusive  privilege 
oonferr^  upon  him  that  he  shall  provide  a 
market-plaoe ;  but  that  condition  is  satisfied  so 
long  as  he  gives  reasonable  accommodation  to 
those  members  of  the  pnblic  who  use  the  market, 
either  as  bnyers  or  sellers,  lite  character  and 
extent  of  the  accommodation  which  must  be 
afforded  to  the  public  who  resort  to  the  market 
will  obviously  vary  with  the  circnmstances  of 
each  case. 

The  obligation  of  the  appellants  as  in  a  qoes- 
tion  with  Uie  tespondents  wonid  probably  have 
been  no  greater  than  I  have  already  indicated  if 
the  appdlants'  privilege  of  market  had  rested 
solely  npon  their  charters  from  the  Kings  of 
Soothmd  and  relative  statutes  of  the  Scottish 
Parliament ;  but  that  does  not  appear  to  me  to 
be  the  real  condition  of  the  argument  in  the 
present  case.  In  point  of  fact,  the  appellants 
were  not  satisfied  with  the  rights  they  enjoyed 
under  these  cbarters  and  statutes  ;  and  they  have 
applied  for  and  obtained  from  the  Legislature 
certain  statutory  poweis  as  against  all  persons 
resorting  to  their  Fruit  and  Vegetable  Market, 
which  appear  to  me  by  plain  implication  to  en- 
large the  rights  which  these  persons  previously 
bad  to  accommodation  within  the  market-place. 
After  the  statement  of  the  facts  of  the  case  which 
has  been  made  by  the  Lord  Obancellor,  I  do  not 
think  it  necessary  to  go  further  back  than  the 
most  recent  Act  (37  and  88  Vict.  cap.  85),  which 
though  a  local  and  personal,  is  at  the  same  time 
a  pnblio  statute,  or  to  enter  into  the  history  of 
the  market-place,  and  its  various  changes  of  site, 


whether  made  by  the  appellants  voluntarily  or 
under  statutory  compulsion,  before  the  passing 
of  that  Act  in  the  year  1874.  At  that  time  the 
market-plaoe  for  fruit  and  vegetables  consisted 
of  a  rectangular  area  enclosed  by  stone  walls, 
bounded  by  Princes  Street  on  the  north,  and  by 
the  station  of  the  North  British  Railway  Com- 
pany on  the  south ;  and  I  assume  that  the  market- 
place, as  then  fixed  and  defined  by  the  appellants, 
also  included  the  public  streets  of  the  city  within 
a  radius  of  100  yards,  measuring  from  any  part 
of  the  enclosed  area. 

An  argument  was  addressed  to  your  Lordships 
by  the  appellants'  counsel  with  the  view  of 
showing  that  notwithstanding  the  provision  of 
the  Act  of  1874  the  appellants  still  possess  the 
same  powers  which  they  had  under  their  original 
charters,  to  fix,  alter,  or  change  altogether  the 
site  of  the  market-place.  In  my  opinion,  the 
decision  of  that  point  one  way  or  another  cannot 
affect  the  present  case.  There  is  no  proposal 
before  us  for  altering  the  market-place  or  trans- 
ferring it  to  a  new  site.  The  only  right  asserted 
by  the  appellants  is  a  discretionary  power  to 
regulate  the  use  of  an  existing  market-place 
daring  market  hours,  to  the  effect  of  occasionally 
excluding  the  marketing  pnblic  from  the  area 
which  has  been  covered  in  since  the  year  1874. 

The  Act  of  1874,  which  embraces  a  great 
variety  of  matters,  proceeds,  inter  alia,  on  the 
recital  that  the  appeUants  possessed  a  fruit  and 
vegetable  market-place — that  it  was  expedient 
that  they  should  have  power  to  eover  in  "the 
said  market-place,"  and  to  improve  and  better 
adapt  the  same  for  public  use,  and  for  the  ac- 
commodation of  parties  using  the  same,  and  also 
that  the  dues,  &o.,  leviable  in  respect  of  the 
existing  market  should  be  amended.  The  8th 
section  accordingly  gives  the  appellants  power 
to  cover  in  "the  Fruit  and  Vegetable  Market- 
place ; "  and  the  l7th  section  empowers  them  to 
levy,  in  connection  ^-ith  the  market,  the  increased 
rates  specified  in  Schedule  A.  Throughout  the 
Act  the  expression  "  Fruit  and  Vegetable  Market- 
place "  is  used  to  denote  the  area  now  covered  in, 
which  is  admittedly  the  same  with  the  area  pre- 
viously enclosed  by  walls,  and  does  not  include 
any  part  of  the  public  streets.  The  increased 
rates  specified  in  Schedule  A,  as  the  Lord  Chan- 
cellor has  already  pointed  out,  have  reference 
exclusively  to  the  use  of  that  area,  or  to  the 
buildings  erected  npon  or  in  connection  with  it 

It  seems  clear  that  the  improvement  of  the 
market-place  authorised  by  the  Act  was  designed 
to  effect  two  distinct  objects,  the  one  being  the 
accommodation  of  the  general  public,  and  the  other 
the  accommodation  of  those  members  of  the  public 
who  used  the  market.  It  is  in  my  opinion  equally 
clear  that  the  purpose  of  the  Legislature  in  sanc- 
tioning an  increase  of  the  rates  payable  by  the 
latter  class  of  persons  was  to  make  them  contri- 
bute their  quota  towards  the  cost  of  providing 
such  improved  market  and  other  accommodation. 
The  appellants  could  not  have  raised  the  rates 
without  the  authority  of  the  Legislature,  and  in 
these  circnmstances  it  appears  to  me  to  be  mat- 
ter of  reasonable  implication  that  the  statutory 
power  of  rating  now  vested  in  the  appellants  in- 
volves a  corresponding  right  on  the  part  of  the 
respondents  to  have  and  enjoy  during  market 
hours  the  benefit  of  the  improvements  made  in 
k  terms  of  the  Act  upon  the  Fruit  and  Vegetable 
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Market-plaoe.  It  might,  no  donbt,  have  ap- 
peared that  sach  was  not  the  intention  of  the 
Legislature,  but  I  can  find  nothing  in  the  pro- 
visions of  the  Act  to  warrant  that  inference.  On 
the  contrary,  aa  I  read  the  enactments  of  sec- 
tion 8,  they  in  effect  provide  that  the  "ground 
floor,"  of  what  has  been  styled  the  "Market- 
honse"  in  the  oonrse  of  the  argnment,  is  to  be 
devoted  to  the  uses  of  a  frait  and  vegetable  mar- 
ket to  such  extent  and  so  long  as  required  for 
that  purpose  daring  regular  market  hours,  and 
that  daring  these  hours  no  part  of  the  ground 
floor  which  is  required  for  market  purposes  is 
to  be  otherwise  used.  That  being  so,  I  do  not 
think  it  within  the  power  or  discretion  of  the 
appellants  to  exclude  the  respondents  and  other 
frequenters  of  the  market  from  the  ground 
floor  of  the  market-house,  and  in  lien  tiiereof 
to  assign  to  them  part  of  the  surrounding 
streets. 

I  therefore  agree  with  the  majority  of  the 
Judges  of  the  First  Division  in  thinking  that 
the  exclusion  of  the  respondents  from  the 
covered  area  during  market  hours  for  three  suc- 
cessive weeks  constituted  a  substantial  infringe- 
ment of  their  right.  I  do  not  for  a  moment 
doubt  that  the  appellants  acted  in  honest  belief 
that  they  had  power  to  exclude  the  respondents, 
and  were  influenced  by  a  laudable  desire  to 
stimulate  and  improve  one  of  our  great  national 
industries.  But  the  importance  of  the  object 
they  had  in  view  is  of  no  relevancy  in  the  pre- 
sent question.  The  Act  of  1874  has  in  my 
opinion  provided  that  the  primary  use  of  the 
ground  floor  shall  be  for  the  purposes  of  a  fruit 
and  vegetable  market,  and  no  interference  with 
that  primary  use  can  be  justified  on  the  groand 
of  expediency. 

These  being  the  views  which  I  entertain  in 
regard  to  the  merits  of  this  appeal,  I  feel  bound 
to  express  my  dissent  from  tiie  concluding  part 
of  the  second  finding  in  the  interlocutor  ap- 
pealed from,  which  aSSaoM  the  "power  and  dis- 
cretion" of  the  appellants  to  allow  the  use  of 
the  area  in  question  for  purposes  of  publio 
interest  or  utiUty  on  market  days,  and  daring 
the  ordinary  market  hours,  for  such  length  of 
time  as  may  not  cause  material  and  setions  in- 
convenience. In  my  opinion,  the  appellants  have 
no  power  which  can  justly  be  described  as  dis- 
cretionary; they  have  no  power  to  exclude  the 
public  from  the  use  of  the  market  daring  ordi- 
nary market  hours;  whatever  amounts  to  such 
exclusion  is  an  invasion  of  the  public  right,  and 
the  right  of  a  member  of  the  public  to  participate 
in  that  use  does  not  in  any  degree  depend  upon 
his  ability  to  prove  that  his  exclusion  would  sub- 
ject him  to  "material  and  serious  inconveni- 
ence." 

In  disposing  of  the  appeal  before  us  it  has  been 
jteoessary  for  your  Lordships  to  form  a  judicial 
opinion  upon  this  part  of  the  second  finding,  but 
there  is  no  cross-appeal,  and  therefore  the  only 
coarse  open  to  us  is  to  affirm  the  interlocutor. 
But  our  affirmance  of  that  part  of  it  which  has 
been  withdrawn  from  our  adjudication  is  merely 
formal,  and  cannot,  I  apprehend,  be  regarded 
as  constituting  re*  judicata  in  a  question  with 
any  member  of  the  public  who  is  not  a  party  to 
this  action. 

LoBD  FiTsoKBAU) — ^My  Lords,  from  the  open- 


ing of  the  learned  Lord  Advocate,  the  moment  I 
heard  it  I  came  to  the  conclusion  that  the  whole 
question  before  us  here  depends  upon  the  oon- 
struction  and  effect  to  be  given  to  the  Act  of  1874, 
and  that  we  might  quite  easily  draw  onr  pen 
through  all  matters  antecedent  to  1840,  when  the 
series  of  statates  which  ended  with  the  Act  of 
1874  began. 

My  Lords,  it  appears  to  me  that  the  market  and 
the  market-plaoe  in  question  are  not  what  I 
would  describe  as  a  market  or  a  market-place  under 
the  charter  or  any  of  the  grants  prior  to  1840, 
but  they  are  a  statutory  market  in  a  statutory 
market-place,  and  the  rights  of  the  pablie  are 
now  regulated  entirely  by  statute  and  by  bye- 
laws  wluch  have  been  regularly  made  under  that 
statute.  My  Lords,  I  say  no  more  than  that  that 
being  the  case,  I  quite  concur  in  the  construction 
put  npon  the  Act  of  1874  by  the  noble  and  learned 
Lord  on  the  woolsack,  and  by  my  noble  and 
learned  friend  opposite.  In  both  their  judg- 
ments, and  in  the  reasons  which  they  have  given 
for  them,  I  entirely  concur. 

LosD  KiLhBBVBY — My  Lords,  in  this  case  I  do 
not  think  that  we  are  engaged  in  discussing  what 
might  be  described  as  market  rights  at  common 
law.  I  have  no  doubt  myself  that  the  grantee 
of  a  market  has  at  common  law  a  right,  except 
where  the  market  is  described  by  metes  and 
bounds,  to  select  within  the  ambit  of  his  fran- 
chise what  place  he  will  hold  that  market  npoa; 
but  when  he  has  selected  it  he  may  appropriate 
to  each  part  of  the  market  that  class  of  goods 
which  he  thinks  fittest  for  exposition  there.  I 
have  no  doubt,  therefore,  that  in  that  sense  the 
grantee  of  a  market  at  common  law  has  an 
absolute  discretion — a  discretion  which  I  think 
is  not  reviewable  by  any  tribunal  whatsoever. 
But,  as  has  been  already  pointed  out,  we  are  not 
dealing  with  market  rights  at  common  law — we 
are  dealing  in  truth  not  with  market  rights  at  aU. 
I  cannot  help  thinking  that  some  confusion  still 
arises  from  not  sufficiently  distinguishing  a  right 
to  the  perception  of  the  profits  of  a  market  from 
the  rights  created  in  a  particular  building  which 
is  to  be  devoted  to  particular  purpoee& 

Now,  assuming  the  utmost  amount  of  right  and 
discretion  in  the  grantee  of  the  marlret,  the 
history  of  which  we  have  had  at  considerable 
length,  it  seems  to  me  that  in  1874  the  grantees 
of  Uie  market  went  to  the  Legislature  for  powen 
of  increased  taxation,  and  went  to  the  Legislatun 
farther  for  powers  of  compulsory  purchase — that 
they  included  in  their  bill  the  Lands  Clauses  Aet 
1845,  and  the  Markets  and  Fairs  Oonsttuotioii  Aot 
of  Scotland ;  and  I  think  it  has  been  established  at 
your  Lordships'  bar  that  by  that  statute  it  was 
contemplated  that  the  promoters  should  have  in 
their  power  the  discretion  of  using  part  of  the 
building  which  was  to  be  constructed  under  the 
powers  of  that  Aot,  and  by  additional  taxation, 
for  purposes  of  general  utility  and  oonvenienee. 
My  Lords,  it  seems  to  me  that  under  these  oir- 
cumstanoes  it  was  not  unnatural  that  the  Legis- 
lature should,  in  granting  the  privileges  which 
they  granted  under  that  Act,  have  stipulated  that 
the  public  should  not  be  inconvenienced  by  the 
use  of  the  building  so  to  be  constructed  in  such 
a  manner  as  to  ezolnde  the  publio  who  wished  to 
buy  and  the  public  who  wished  to  sell  from  the 
market-place  which  was  to  form  part  of  the 
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bttilding  to  be  erected  nndei  the  powen  and  by 
the  additional  taxation  to  be  proyided  b;  the 
biU.  The  result  of  that  is,  that  in  considering 
what  uses  may  be  aotnally  made  of  that  building, 
one  mnst  look  and  see  whether  the  Act  of  Parlia- 
ment so  obtained  has  not  placed  a  restriction 
upon  those  nses  where  and  so  far  as  the  bnilding 
is  intended  to  be  applied  to  the  purposes  of  a 
market. 

It  is  nnneoessaiy,  I  think,  after  what  the  Lord 
Ohancellor  has  pointed  ont,  to  go  farther  into 
the  constmotion  of  the  8th  section  of  the  Act. 
It  seems  to  me  that,  while  leaving  the  amplest 
and  fullest  discretion  to  the  Corporation  in  the 
use  of  the  rest  of  the  building,  the  Legidatnre 
indicated  that  a  particular  portion  of  the  building 
to  be  erected  i^ould  be  subject  to  the  public 
right,  not  controlled  by  the  discretion  of  the  Cor- 
poration. While  saying  that,  I  do  not  suppose 
that  it  could  be  contended  that  the  Legislature 
intended  to  exclude  the  discretion  properly  ap- 
plioable  to  the  managers  or  owners  of  the  market- 
place in  so  far  as  it  has  been  used  for  market 
purposes.  I  cannot  doubt  that  for  purposes  of 
repairs,  for  purposes  of  cleansing,  and  for  all 
purposes  applicable  to  its  use  as  a  market,  the 
managers  and  owners  of  the  market-place  have 
the  discrelion  which  is  incident  to  and  forms 
a  necessary  part  of  the  power  of  management 
given  to  them  by  the  statute ;  and  if  the  language 
which  has  been  adverted  to  in  the  interlocutor 
simply  means  a  discretion  of  that  kind  incident 
to  and  forming  a  necessary  part  of  the  manage- 
ment of  the  market,  it  may  be  that  those  words 
may  be  supported.  If,  however,  they  mean,  what 
I  am  bound  to  admit  they  more  naturally  point 
to,  a  discretion  as  to  whether  that  portion  of  the 
bnilding  shall  be  used  as  a  part  of  the  market  or 
not,  and  that  the  Corporation  have  some  kind  of 
discretion  to  determine  whether  or  not,  with 
leference  to  objects  of  public  utility,  that  market- 
place shall  be  used  for  a  Fishery  Exhibition  or 
any  other  exhibition  which  they  think  would  be 
useful  to  the  public,  then  I  am  bound  to  say  that 
I  disagree  with  that  portion  of  the  interlocutor. 

For  these  reaspns  I  concur  in  the  judgment 
which  the  Lord  Ohancellor  has  moved,  namely, 
that  the  appeal  should  be  dismissed. 

Interlocutor  of  First  Division  appealed  from 
affirmed  with  costs. 

Counsel  for  Pursuers  (Respondents)  —  Sol. 
Oen.  Davey,  Q.O.— J.  F.  B.  Boberteon,  Q.O. 
— H'Clymont.  Agent — Andrew  Beveridge,  for 
NUibet^  Matheson,  S.B.C. 

Counsel  for  Defenders  (Appellants)  —  Lord- 
Advocate  Balfour,  Q.C.— Sol. -Oen.  Asher, 
Q.C.  Agent— John  Graham,  for  W.  'White- 
Millar,  as.a 


OOUET   OF    SESSION. 

Wednetday,  February  24. 
FIRST    dTvISION. 

STARK    AND    HOOO,    PETITIONERS. 

Banlerupteff — Sequestration— Abbreviate  of  Peti- 
tion and  Deliverance — Regitter  of  Tnhibitione — 
Bankniptey  (^Scotland)  Act  1856  (19  and  20 
Viet.  c.  79),  tee.  48. 

A  petitioner  for  sequestration  of  a  debtor 
having  omitted    to    record    the  abbreviate 
in    the  Begister  of  Inhibitions  within  the 
statutory  period,  the  Court  granted  warrant 
to  the  Keeper  of  the  Begister,  on  the  credi- 
tor's petition,  to  record  the  abbreviate,  re- 
serving all  objections  to  parties  interested. 
Sequestration  of    the  estates  of  John  Hendrie, 
coalmaster,    Ola^ow,    was     awarded     by     the 
Sheriff-Substitute  of  Lanarkshire  at  Olasgow  on 
!20th  January  1886,  upon  the  petition  of  Stark 
&  Hogg  writers  Olasgow,  creditors  to  the  ex- 
tent required  by  law.     Thereafter  Messrs  Stark 
&  Hogg  per  ineuriam  omitted  to  transmit,  with- 
in the  period  provided  by  sec.  48  of  the  Bank- 
ruptcy Act,  to  the  Keeper  of   the  Begister  of 
Inhibitions  the  abbreviate  of  the  petition  and 
deliverance  to  be  recorded  in  the  Begister. 

This  petition  was  presented  to  the  First  Divi- 
sion by  Stark  A  Hogg,  craving  and  setting 
forth  that  no  prejudice  had  been  caused  to 
the  sequestrated  estate  in  consequence  of  the 
omission,  in  respect  that  between  the  date  of 
the  first  deliverance  and  that  of  the  confirma- 
tion of  the  trustee  no  alienation  of  or  diligence 
against  the  heritable  estate  of  the  bankrupt  had 
taken  place,  and  craving  the  Court  to  grant  war- 
rant to  the  Keeper  of  the  B^^ter  of  Inhibitions, 
before  the  expiry  of  the  second  lawfnl  day  from 
the  deUverance  of  the  Court,  to  record  the  abbre- 
viate and  to  make  the  usual  certificate  thereon. 

On  the  petition  being  moved  in  the  Single 
Bills    the  Court   pronounced  this  interlocutor, 
observing  that  intimation  of  the  petition  on  the 
wall  and  in  the  minute-book  was  unnecessary, 
seeing  that  the  rights  of  third  parties  were  ex- 
pressly reserved  by  the  judgment  of  the  Court : — 
"The  Lords  having  considered  the  peti- 
tion and  heard  counsel  for  the  petitioners, 
grant  warrant  to  the  Keeper  of  the  Begister 
of  Inhibitions  at  Edinburgh  to  receive  the 
abbre^ate    of    the  petition   for    sequestra- 
tion and  deUverance  thereon,  signed  by  the 
petitioners  or  their  agents,  and  in  the  form 
mentioned  in  the  petition,  and  to  record  the 
said  abbreviate  in  the  Begister  of  Inhibi- 
tions, and  write  and  subscribe  a  certificate 
thereof  on  the  said  abbreviate,  all  in  con- 
formity with  and  as  prayed  for  in  terms  of 
the  Bankruptcy  (Scotland)  Act    1856,  sec. 
48,  and  decern,  reserving  all  objections  to 
parties  interested  against  the  validity  of  the 
sequestration,  and  all  answers  to  such  ob- 
jections as  accords,  and  declaring  that  the 
expenses  of  the  present  application  and  pro- 
cedure connected  therewith  are  not  to  be 
allowed  against  the  estate. 

Counsel  for  Fetitionei — Ooudy.      Agent— T. 

U'Naught,  S.aC. 
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Saturday,  Fdrruary  27. 

OUTER     HOUSE. 

[Lord  U'Laren. 

FSBGUSON  V.  JOHNSTON. 

Procett — Expentet — Skilled     Witneiset—Aet  of 
Sederunt  Uth  July  1876. 

Held  that  the  Act  of  Bedenmt  15th  July 
1876,  by  which  additional  charges  are  allowed 
in  the  ease  of  skilled  witnesses,  upon  certifi- 
cate by  the  Jadge  that  the  case  is  a  fit  case 
for  snch  additional  allowance,  did  not  apply 
where  a  skilled  witness  had  simply  been 
precognosoed  upon  a  hypothetical  case,  and 
certificate  refaeed  accordingly. 

This  was  an  action  raised  by  James  Fergtison, 
butcher  in  Orahamston,  Falkirk,  against  Frederick 
Johnston,  printer  and  publisher  of  the  Fallark 
Herald  and  lAnUtltgow  Journal,  for  £1000  dam- 
ages for  slander.  The  alleged  slander  was  con- 
tained in  an  article  which  was  alleged  to  contain 
an  imputation  upon  the  quality  of  meat  which 
was  in  the  pursuer's  possession,  and  on  his  con- 
duct in  business.  At  the  trial  several  skilled 
witnesses  were  examined  by  the  pursuer,  and 
were  asked  as  to  the  inferences  which  they  would 
draw  as  to  the  cause  of  a  cow's  death  supposing 
that  the  meat  presented  certain  characteiistios. 
They  had  been  consulted  with  a  -view  to  giving 
evidence,  but  had  not  conducted  any  experi- 
ments or  in  any  similar  way  specially  prepared 
for  the  trial. 

The  Act  of  Sederunt  15th  July  1876  pro- 
vides, that  "  in  oases  where  it  is  found  necessary 
to  employ  professional  or  scientific  persons,  such 
as  physicians,  surgeons,  chemists,  engineers,  land 
surveyors,  or  accountants  to  make  investigations 
previous  to  a  trial  or  proof,  in  order  to  qualify 
them  to  give  evidence  thereat,  such  additional 
charges  for  the  trouble  and  expenses  of  snch  per- 
sons shall  be  allowed  as  may  be  considered  fair 
and  reasonable,  provided  that  the  Judge  who 
tries  the  cause  shall,  on  a  motion  made  to  him 
either  at  the  trial  or  proof,  or  within  eight  days 
thereafter  if  in  session,  or  if  in  vacation,  within 
the  first  eight  days  of  the  ensuing  session,  certify 
that  it  was  a  fit  case  for  such  additional  allow- 
ance." 

The  pursuer  moved  the  Lord  Ordinary  to  allow 
special  fees  to  the  skilled  witnesses  examined. 

The  Lord  Ordinary  (M'Labxn),  after  consults* 
tionwith  the  Lord  President,  refused  the  motion, 
on  the  ground  that  where  a  skilled  witness  has 
neither  gone  to  the  locality  to  make  a  personal 
examination  nor  conducted  scientific  experi- 
ments with  a  view  to  the  ascertainment  of  the 
matter  in  question,  the  additional  allowance 
specified  in  the  Act  of  Sederunt  cannot  be  allowed 
against  the  unsuccessful  party. 

Counsel  for  Pursuer  —  D.-F.  Mackintosh — 
Dickson.  Agents— J.  &  A.  Peddle  k  Ivory, 
AV.8. 

Ciounsel  for  Defender  —  Darling — Outhrie. 
Agents  —  Macandrew,  AVright,  Ellu,  &  BIyth, 
W.S. 


I 


Tuetday,  March  9. 

FIBST    DIVISIOJSr. 

[Lord  Trayner,  Ordituuy. 
Bill  Chamber. 
AIR  V.  THE  ROTAL  BANK  OF  SCOTLAND. 

Bankrupt— Sequeitration—Undaimed  Dividend, 
AppUeaUon  for  bg  BepretetUaUve  of  Bank- 
rupt— Abandonment  ef  Claim— Statute  Si 
Otio.  III.  cap.  117,  teei.  29  and  67. 

L)  a  sequestration  under  the  Bankruptcy 
Act   of    1814,    the    trustee   obtained    his 
discharge    on     consigning    in     bank    the 
amount  of  certain  dividends  unclaimed  by 
creditors.      Fifty-seven  years  thereafter  a 
representative  of  the  bankrupt  made  appli- 
cation for  these  unclaimed  dividends.     Held 
that  as  the  entire  estate  had  been  embraced 
in  the  sequestration,  neither  the  bankrupt 
nor  any  of  his  representatives  had  any  title 
to  the  money  in  question. 
The  estates  of  the  deceased  William  Air,  mer- 
chant in   Coldstream,  were  about  1820  seques- 
trated in  terms  of  the  Bankruptcy  Statute  (the 
Act  of  1814)  then  in  force,  and  a  trustee  appointed 
thereon. 

In  1828  the  trustee  applied  to  the  Court  for  bis 
discharge,  which  he  obtained  after  consigning  in 
the  Boyai  Bank  of  Scotland  sums  amounting 
in  all  to  £16,  Os.  Id. ,  being  the  whole  amount 
of  dividends  belonging  to  certain  creditors,  and 
had  not  been  claimed  by  them. 

This  was  an  application  by  Alexander 
Oumming  Air,  residing  in  London,  the  re- 
presentative of  the  bankrupt,  who  claimed 
these  sums  of  unclaimed  dividend,  with  interest 
from  the  date  of  consignation,  on  the  ground  that 
up  to  the  date  of  the  present  petition  no  applica- 
tion for  payment  of  the  sums  respectively  due  to 
them  had  been  made  by  any  of  the  creditors,  and 
that  the  creditors  had  abandoned  their  righta  to 
the  said  sums,  and  that  in  respect  of  this  aban- 
donment the  bankrupt  or  his  heirs  or  representa- 
tives were  entitled  to  claim  it  He  averred  that 
it  was  upwards  of  fifty-seven  years  since  the 
money  was  consigned,  and  that  as  the  bankrupt 
had  by  the  lapse  of  time  been  discharged  of  all 
his  liafaiUties,  his  representative  was  entitled  to 
make  the  present  claim ;  and  that  after  inquiry 
he  had  found  it  impossible  to  trace  the  creditois 
or  their  heirs  or  sncoessors  in  business. 

Answers  were  lodged  for  the  bank,  in  which  they 
admitted  that  a  sum  of  £17, 18d.  7d.,  being  the 
dividends  of  certain  creditors  who  were  named,  was 
placed  to  the  credit  of  an  account  in  the  name  of 
William  Air's  trustee ;  that  of  these  uncUimed 
dividends  three  sums  amounting  in  all  to  about 
£7  had  been  paid,  one  of  which  wag  paid 
in  1880,  and  two  in  1886;  that  they  were 
prepared  to  pay  the  balance  of  the  snm  standing 
in  their  books  to  anyone  who  was  found  by  the 
Court  entitled  to  the  same.  They  averred  that 
they  were  not  aware  of  any  precedent,  either  at 
common  law  or  under  the  Bankruptcy  Statutes, 
for  an  application  such  as  the  present  by  the 
representatives  of  a  bankrupt  for  authmtity  to 
uplift  the  unclaimed  dividends  on  his  estate. 

By  interlocutor  of  27th  January  1886  the  Lord 
Ordinary,  after  advertisement  noticing  the  pre- 
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•entation  of  the  petition  and  a  leport  by  the 
Glark  of  the  Bills,  on  the  facts  stated  in  the  peti- 
tion, granted  ^rarrant  on  the  Bank  for  payment 
to  the  petitioner  of  £25,  10s.,  being  the  sum  of 
the  nndaimed  dividends  with  the  interest  which 
had  aocmed  upon  them. 

The  bank  reclaimed,  and  argned — (1)  There 
was  no  abandonment  by  the  creditors.  (2) 
If  there  had  been,  it  would  not  have  given  the 
bankmpt  or  his  representatives  any  title  to  tiiis 
money. 

Aathorities — Act  64  Oeo.  III.  cap.  137,  sees. 
30  and  67  ;  Dougltu  v.  MtidaeJilan,  February  4, 
1881,  8  R.  470 ;  MitchM  y.  Burneu,  Jane  lU, 
1878,  5  B.  964  ;  Bain  r.  Blad,  6  Syd.  Bell's  App. 
Oas.  817 ;  Muir  y.  Itodgtr,  November  18,  1881, 
9  B.  149. 

Beplied  for  petitioner — All  parties  who  had 
any  interest  in  tiiese  funds  must  from  the  lapse 
of  time  be  held  to  have  abandoned  their  claims, 
nnd  the  radical  right  to  these  unclaimed  divi- 
dends was  in  the  bankrupt.  Such  evidence  of 
abandonment  had  been  aceepted  by  the  Court 
when  the  period  of  time  was  shorter. 

Authority— .FWiiTiy  T.  Walker'*  Trutteet,  No- 
vember 16,  1876,  4  B.  112. 

At  advising. — 

LoBD  Fbesioknt — The  amount  at  stake  on  this 
question  is  not  very  great,  but  we  are  told  that  it 
is  of  some  importance  for  the  decision  of  other 
oases  of  a  simiUr  nature.  If  I  had  had  any  doubt 
on  the  question  I  should  have  moved  your  Lord- 
ahipa  to  make  avizandum,  but  I  entertain  no 
doubt.  I  am  of  opitaion  that  neither  the  bankrupt 
nor  his  representatives  have  any  title  at  all  here. 

The  sequestration  occurred  undertheAct  of  1814. 
There  is  no  provision  under  it  for  unclaimed  divi- 
dends lodged  in  bank.  Under  the  existing  Act  all 
this  is  provided  for,  and  therefore  the  question  in 
this  case  cannot  occur  in  sequestrations  awarded 
after  1866  or  even  after  1839.  In  1828  the  trustee 
presented  an  application  for  the  purpose  of  obtain- 
ing his  discharge,  and  he  was  discharged,  previous 
to  which,  and  seemingly  as  a  condition  of  getting 
his  discharge,  he  hod  lodged  in  bank  the  divi- 
dends which  are  now  the  subject  of  discussion. 
Now,  the  sequestrated  estate  had  been  completely 
disposed  of.  The  entire  estate  of  the  bankrapt 
was  embraced  in  the  sequestration  and  divided 
among  the  creditors  by  the  trustee.  The  conse- 
quence of  that  division  was  that  the  creditors  who 
are  there  named  received  their  share  of  the  di- 
vided estate.  The  contention  of  the  bank- 
rupt's representative  is,  that  as  they  did  not 
oome  forward  to  claim  their  dividends,  these 
necessarily  belong  to  him.  This  rule  is 
established  within  certain  limits.  If  the 
creditors  and  the  trustee  resolve  not  to  take  up 
any  portion  of  the  bankrupt's  estate,  it  reverts 
to  the  bankmpt,  nobody  else  having  any  right  to 
it.  It  falls  under  his  radical  right.  There  is  a 
good  example  of  this  cited  by  the  Dean  of  Faculty 
in  the  case  of  Fleming  [»up.  eit.\  where  aright  to 
teoover  a  heritable  subject  appeared  to  the  trus- 
tee and  creditors  to  be  attended  with  so  much 
trouble  and  expense  that  they  did  not  consider  it 
worth  their  while  to  spend  money  in  recovering 
that  part.  It  reverted  to  the  bankrupt,  but  it 
must  be  observed  that  that  part  of  the  estate  was 
never  brought  into  the  sequestration,  and  there- 
fore oonld  not  form  the  subject  of  division  among 


the  creditors.  But  I  should  be  prepared  to  go  a 
step  further,  and  say  that  before  any  division  of 
the  estate  has  begun,  the  creditors  might  have 
abandoned  a  part  of  the  estate,  which  the  bank- 
rupt might  take  up.  But  when  the  whole  estate 
of  the  bankrupt  has  been  the  subject  of  division, 
and  the  individual  shares  of  the  creditors  have 
been  assigned  to  and  vested  in  them,  there  is  an 
end  of  the  radical  right  of  the  bankrupt.  It  has 
been  adjudged  to  some  one-else. 

Nor  do  I  think  that  we  are  in  any  way  called 
upon  in  this  case  to  determine  what  is  to  become 
of  this  money.  I  desire  to  give  no  opinion  upon 
that  question  ;  this  only  I  think  it  necessary  to 
decide,  that  the  bankrupt  and  his  representatives 
have  no  title  whatever  to  the  funds  which  in  this 
process  they  ore  claiming. 

LoBD  Shand— The  argument  of  the  petitioner 
was  rested  chiefly  oh  what  was  called  the  radical 
right  of  the  bankrupt  to  this  money,  in  respect  of 
the  creditors'  presumed  abandonment  of  their 
claims  through  lapse  of  time  ;  but  it  appears  to 
me  that  there  is  a  marked  distinction  between 
this  cose  and  the  others  to  which  we  were  referred 
in  the  course  of  the  discussion.  Gases  might  quite 
well  occur  in  which  the  title  to  the  bankrupt's 
estate  not  having  been  taken  up  by  the  creditors, 
the  radical  right  to  the  funds  would  remain  in  the 
bankrupt.  But  if  the  creditors  take  up  the  estate 
and  convert  it  into  money  and  proceed  to  distri- 
bute it,  then  the  radical  right  of  the  bankmpt  in 
any  part  of  the  estate  which  from  any  cause  re- 
mains undistributed  is  at  an  end  That  was  exactly 
what  occurred  in  the  present  case  ;  the  estate  was 
taken  up  by  the  creditors  and  converted  into  cash, 
and  therefore  any  right  of  the  bankrupt  to  this 
remaining  part  of  his  estate  is  at  an  end. 

It  resembles  to  my  mind  much  more  the  case 
of  a  man  who  deposits  money  in  a  bank,  and  from 
some  cause  or  other  fails  or  omits  to  uplift  it.  I 
think  therefore  that  this  application  most  be  re- 
fused. 

LoBD  Adjih — I  am  of  the  same  opinion.  There 
can  be  no  doubt  that  this  sum  was  set  aside  as 
dividend,  and  that  the  parties  in  right  of  it  are  the 
creditors  of  the  bankmpt. 

LoBD  MuBE  was  absent. 

The  Court  remitted  to  the  Lord  Ordinary  to  re- 
fuse the  application. 

Counsel  for  Petitioner — D.  -F.  Mackintosh,  Q.  C. 
— Straohan.     Agent— David  Hunter,  S.S.O. 

Counsel  for  (Boyal  Bank}— Pearson— Fleming. 
Agents —Dnndas  ft  Wilson,  C.S. 
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riBST     DIVISION. 

[Exchequer  Cause— Lord  Fraser, 
Ordinary. 

LORD  ADVOCATE  V.  JAMIKSON  (lORD 

bklhaven's  trustee). 
Jimenve—Sueeetsion—Swxeuion-DuCy  Act  1853 
(16  and  17  Viet.  cap.  51). 

A  tmst  for  creditors  was  executed,  and  the 
trustee  died  while  it  was  still  in  operation. 
A  private  Act  was  subsequently  obtained, 
whereby  the  trastee  under  the  trust   was 
authorised  to  pay,  out  of  the  estate  pat  in 
trust,  to  certain  persons,  who  bad  apart  from 
the  private  Act  no  right  at  all  till  the  debt 
was  paid  off  under  tbe  tnfit,  certain  advances 
and  certain   annual  sums.     Held  that   the 
benefit  so  obtained  was  not  a  succession  nor 
the    truster    a    "predecessor"   within    the 
meaning  of  the  Snccession-Duty  Act  1853, 
and  a  claim  by  the  Crown  for  succession-duty 
under  the  statute  disaUoioed, 
The  Succession 'Duty  Act  1853  by  section  2  pro- 
vides— "  Every  past  or  future  disposition  of  pro- 
perty, by  reason  whereof  any  person  has  or  shall 
become  beneficially  entitled  to  any  property  or 
the  income  thereof  upon  the  death  of  any  person 
dying  after  the  time  appointed  for  the  commence- 
ment of  this  Act,  either  immediately  or  after  any 
interval,  either   certainly  or  contingently,  and 
eitber  originally  or  by  way  of  substitutive  limita- 
tion, and  every  devolution  by  law  of  any  bene- 
ficial interest  in  property  or  the  income  thereof, 
upon  the  death  of  any  person  dying  after  the 
time  appointed  for  the  commencement  of  this 
Act,  to  any  other  person  in  possession  or  expect- 
ancy, shall  be  deemed  to  have  conferred  or  to 
confer  on  the  person  entitled  by  reason  of  any 
such  disposition  or  devolution,  a   'succession,' 
and  the  term  '  successor '  shall  denote  the  person 
so  entitled,  and  the  term  '  predecessor '  shall  de- 
note the  settler,  disponer,  testator,  obligor,  an- 
cestor, or  other  person  from  whom  the  interest 
of  tbe  snocessor  is  or  shall  be  derived. " 

This  was  an  action  by  the  Lord  Advocate  on 
behalf  of  the  Board  of  Inland  Bevenne  against 
Qeorge  Auldjo  Jamieson,  C.A.,  Edinburgh,  the 
sole  trustee  acting  under  a  trnst-disposition  for 
behoof  of  creditors  by  the  late  Lord  Belhaven 
and  Stenton.  A  sum  of  £2000  in  name  of 
succession-duty  was  claimed  by  the  Crown  in 
respect  of  the  sums  and  annuities  referred  to 
immediately  hereafter  which  were  paid  to  the 
present  Lord  Belhaven  and  Peter  Belhaven 
Hamilton  Bamssy  under  the  provisions  of  "The 
Belhaven  Trust  EsUte  Act  1884." 
Tbe  Lord  Ordinary  assoilzied  the  defender. 
The  facts  and  the  contentions  of  tbe  parties  are 
fully  narrated  in  the  following  opinion  of  the 
Lord  Ordinaiy : — 

"  The  late  Lord  Belhaven  and  Stenton  executed 
a  trust-deed,  dated  19th  April  1859,  for  behoof 
of  creditors,  under  which  deed  the  defender  Mr 
George  Auldjo  Jamieson  is  at  present  tbe  sole  trus- 
tee. By  this  deed  Lord  Belhaven  conveyed  over  to 
the  trustees  named  in  it  his  whole  estates  in  trust. 
The  principal  trust  purpose  was  the  payment  of 
debts.     The  trustees  were  to  have  power  to  allow 


Lord  Belhaven,  or,  in  the  event  of  his  death,  his 
widow,  to  have  possession  of  the  mansion-house 
of  Wishaw,  and  furniture  and  moveable  effects 
therein,  and  also  to  pay  to  him  any  surplus  in- 
come that  might  arise  in  any  year  during  the 
subsistence  of  the  trust.  LasUy,  it  was  provided 
that  after  the  trustees  have  paid  up  all  tiie  debts 
due  by  Lord  Belhaven  they  should  pay  over  any 
surplus  moneys  in  their  hands  to  him,  or  to  his 
heirs  and  executors,  and  denude  themselves  of 
any  lands  that  remained  unsold.  The  truster 
then  made  provision  as  to  what  should  be  done 
in  the  event — which  happened — of  his  dying 
while  the  trust  subsisted,  and  the  debts  remained 
unpaid.  This  clause  of  tbe  deed  is  in  the  follow- 
ing terms: — 'And  it  is  hereby  further  specially 
provided  and  declared  that  in  the  event  of  my 
death  during  the  subsistence  of  the  trust  hereby 
created,  it  shall  be  in  the  power  of  the  acting 
trustee  or  trustees,  at  any  time  or  times  there- 
after during  the  subsistence  of  the  trust,  to  make 
such  advances  out  of  the  income  of  the  trust- 
estate  as  the  said  trustee  or  trustees  shall  think 
proper  to  or  for  behoof  of  my  widow,  or  any 
other  person  or  persons  who  may  then  be  entitled 
to,  or  interested  in,  or  have  any  claim  upon,  the 
residue  of  the  trust-estate,  but  shall  not  be  in  the 
position  of  creditors  entitled  to  the  benefit  of  the 
trust  hereby  created,  and  that  whether  such  right 
or  interest  or  claim  may  be  founded  on  any  deed 
or  transaction  inter  titxn  to  which  I  may  have 
been  a  party  in  my  lifetime,  or  in  any  deed  or 
writing  mortii  eausa,  or  of  a  testamentary  nature, 
already  executed,  or  to  be  hereafter  execated  by 
me,  and  which  shall  be  in  force  or  capable  oiF 
taking  effect  at  the  time  of  my  death ;  but  pro- 
vided always  that  the  advances  hereby  authorised 
to  be  made  out  of  the  income  of  the  trust-estate 
to  the  parties  interested  in,  or  claimants  upon 
the  residue  after  my  death,  shall  never  exceed 
the  amount  of  the  advances  which  the  trustee  or 
trustees  would  have  been  entitled  to  make  to  me 
out  of  the  income  of  the  trust-estate  if  I  had  been 
alive  ;  and  provided  also  that  the  amount  of  such 
advances  to  any  party  interested  in,  or  having 
any  claim  upon  the  residue,  shall  never  exceed 
the  amount  of  such  party's  interest  or  daim,  as 
the  same  shall  be  ascertained  or  estimated  by  the 
acting  trustee  or  trustees,  who  shall  be  entitled 
to  act  upon  his  or  their  own  judgment  in  that 
matter  without  prejudice  to  any  after  acoonnting 
among  the  parties  interested  in  the  residue.' 

■ '  Besides  this  trust-deed  for  behoof  of  orediton, 
which  contained  ample  powers  of  sale  of  his 
estates.  Lord  Belhaven,  on  the  14lb  of  November 
18G7,  executed  a  moriii  cauta  general  disposition 
by  which  be  conveyed  over  to '  Lady  Belhaven 
*  my  whole  estate,  property,  and  effects,  heritable 
and  moveable,  real  and  personal,  of  every  kind 
and  wherever  situated,  now  belonging  to  me,  or 
wbich  shall  belong  to  me,  or  be  subject  to  my 
disposal  at  the  time  of  my  death. ' 

"Lord  Belhaven  died  on  22d  December  1868, 
and  [thus  Lady  Belhaven  became  absolute  pro- 
prietor of  the  whole  estate  left  by  him,  subject 
to  the  burden  of  the  trust  for  payment  of  debts. 
"Lady  Belhaven,  on  the  19th  of  July  1869, 
executed  a  trust-disposition  and  settlement, 
whereby,  on  the  narrative  of  the  tmst-deed  for 
creditors,  and  of  the  general  disposition  by  her 
husband  in  her  favour,  and  of  certain  other 
mortii  eauM  deeds  executed  by  Lord  Belhaven 
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(which  haya  no  bearing  npon  the  question  to  be 
disposed  of  in  the  present  case),  she  disponed  to 
certain  persona  in  trnst  her  whole  estate,  herit- 
able and  moveable,  and  partionlarly  the  two 
estates  of  Wishaw  and  Garion,  in  the  oonnty  of 
Ijanark,  and  the  estate  of  Woodmuir,  in  the 
oonnty  of  Edinburgh ;  but  this  conveyance  was 
made  under  burden  of  the  trust  (or  creditors  by 
the  deed  of  1869.  She  directed  the  trustees 
nnder  the  deed  of  1859,  on  the  purposes  of  that 
deed  being  fulfilled  by  payment  of  the  whole 
debt,  to  convey  the  property  then  in  their  pos- 
session to  the  trustees  appointed  by  her  own 
trust-disposition  and  settlement,  to  whom  she 
assigned  all  her  reversionary  rights  under  the 
tmst  of  1869.  Her  own  -  trust-disposition  and 
settlement  contained  the  following  declaration  : 
— 'And  further,  with  reference  to  the  powers 
given  to  the  trustee  or  trustees  acting  in  the 
tmst  of  1869,  in  the  event  of  the  death  of  my 
said  husband  during  the  subsistence  of  that 
trust,  to  make  advances  out  of  the  income  of  the 
tmst-estate  to  his  widow,  or  others  who  may  be 
entitled  to,  or  interested  in,  or  have  any  claim 
npon  the  residue  of  the  trust-estate,  but  shall 
not  be  in  the  position  of  creditors  entitled  to  the 
benefit  of  the  trust  of  1859,  all  as  hereinbefore 
more  particularly  mentioned,  I  hereby  declare 
my  desire  and  request  that  the  trustees  or  trustee 
aeting  for  the  time  in  the  trust  of  1869  will 
exercise  the  powers  and  discretion  given  to  them 
in  the  said  trust-disposition,  so  as  to  make  good 
and  fulfil,  or  to  enable  my  trustees  nnder  these 
presents  to  make  good  and  fulfil  as  far  as  possible 
the  pnfposes  of  tbe  trust  hereby  created,  for  the 
payment  of  any  debts  due  by  tbe  said  Lord  Bel- 
haven  and  Stenton  at  his  death,  which  may  not 
be  entiUed  to  the  benefit  of  the  trust  of  1869, 
and  for  i>ayment  of  the  legacies,  annuities,  and 
provisions  granted  by  the  said  Lord  Belhaven 
and  Stenton,  so  far  as  the  same  may  be  payable 
or  prestable  during  the  subsistence  of  the  said 
tmst  of  1869.'  The  last  provision  of  this  settle- 
ment was,  that  on  the  tmst  of  1859  being  brought 
to  an  end  by  payment  of  Lord  Belhaven's  debts 
and  legacies,  other  than  annuities  granted  by  him, 
the  trustees  were  directed  to  convey  the  estates 
of  Oarion  and  Woodmuir  to  William  Ramsay, 
Iiord  Belhaven's  nephew,  and  the  heirs  of  his 
body. 

"With  regard  to  the  remaining  estate  of 
Wishaw,  Lady  Belhaven  directed  her  trustees, 
'after  the  extinction  of  the  said  trust  of  1869, 
and  the  discharge  or  extinction  of  all  the  debts  of 
the  said  Lord  Belhaven  and  Stenton,  and  the  dis- 
charge of  all  his  provisions,  legacies,  and  bequests 
(other  than  annuities),'  to  convey,  under  strict 
entail,  that  estate,  with  the  plate  and  pictures  in 
the  mansion-house  at  Wishaw,  in  favour  of  the 
person  who  might  be  found  entitied  to  the  peer- 
age and  dignity  of  Lord  Belhaven  and  Stenton. 

"Lady  Belhaven  died  on  8th  September  1873  ; 
and  on  2nd  August  1875  James  Hamilton  was  de- 
dared,  by  the  Oommittee  of  Privileges  of  the 
Honse  of  Lords,  to  have  made  out  his  claim  to 
the  title,  honour,  and  dignity  of  Lord  Belhaven 
and  Stenton.  William  Bamsay,  to  whom  the 
estates  of  (Jarion  and  Woodmuir  were  bequeathed, 
died  on  28th  April  1877,  but  he  has  left  a  son, 
Peter  Belhaven  Hamilton  Bamsay,  who  comes 
into  his  place  io  reference  to  the  bequest. 

"  Under  none  of  the  deeds  executed  by  Lord 


Belhaven  and  Lady  Belhaven  was  there  any  vested 
interest  conferred  upon  Lord  Belhaven  or  William 
Bamsay  to  anything  else  than  the  right  to  the 
estate  of  Wishaw  in  favour  of  the  first  party,  and 
to  Oarion  and  Woodmuir  in  favour  of  the  latter. 
No  immediate  enjoyment  or  possession  of  these 
estates  could  be  had  by  either  of  the  legatees. 
The  right  of  such  enjoyment  and  possession  de- 
pends entirely  upon  the  extinction  of  the  trust 
of  1859,  by  the  payment  of  all  the  debts  of  Lord 
Belhaven,  of  which  payment  the  prospect  is  some- 
what remote,  as  appears  from  the  next  document 
now  to  be  referred  to.  - 

"This  was  an  Act  of  Parliament,  colled  'The 
Belhaven  Trust  Estate  Act."  It  was  passed  in 
the  year  1884.  This  Act  of  Parliament  narrates 
the  deeds,  which  have  just  been  referred  to,  and 
states  that  tbe  debt,  as  at  20th  April  1883, 
amounted  to  £126,801,  13s.  lOd.,  and  that  the 
rental  of  the  estates  under  tbe  management  of  the 
defender  Mr  Jamieson  was  £14,503,  8s.  3d.  ; 
that  the  process  of  paying  off  debt  must  be  pro- 
longed, on  account  of  the  diminution  of  rental 
arising  from  depression  in  the  iron  trade,  and  to 
depression  in  agriculture  ;  that  the  present  Lord 
Belhaven  is  without  means  to  support  his  title 
and  to  maintain  and  educate  his  family ;  and 
that  Peter  Belhaven  Hamilton  Uamsay  was  in 
the  same  position, — as  were  also  his  sisters. 
'And  whereas  doubts  have  arisen  whether  the 
said  James  Ijord  Belhaven  and  Stenton  and  Peter 
Belhaven  Hamilton  Bamsay  respectively,  as  the 
persons  now  in  existence  respectively  entitled  in 
reversion  or  other  expectancy  to  the  residue  of 
the  trast-estate,  and  to  the  said  estates  of  Oarion 
and  Woodmuir,  are  persons  entitled  to,  or  in- 
terested in,  or  who  have  any  claim  upon  the  resi- 
due of  the  said  trust-estate,  to  whom  the  acting 
trustee  or  trustees  are  empowered  by  the  said 
trust-disposition  of  1869  to  make  advances  out  of 
the  income  of  the  trust  estate,  and  tbe  said 
Oeorge  Auldjo  Jamieson  therefore  declines  to 
make  such  advances.'  'And  whereas  it  is  ex- 
pedient' to  make  certain  provisions  for  Lord 
Belhaven  and  Peter  Belhaven  Hamilton  Bamsay, 
then  follows  the  enactment  that — '  8.  The  trustee 
is  hereby  authorised  and  empowered  to  pay  to  the 
said  James  Iiord  Belhaven  and  Stenton,  at  the 
first  term  of  Martinmas  or  Whitsunday  happen- 
ing after  the  passing  of  this  Act,  a  sum  of  £2000, 
and  that  out  of  the  first  and  readiest  of  the  sur- 
plus income  which  shall  be  in  his  hands  after  the 
passing  of  this  Act  4.  The  trustee  shall  be,  and 
is  hereby  empowered  and  authorised,  should  he 
think  proper,  during  the  subsistence  of  the  tmst 
of  1859,  to  make  payment  out  of  the  surplus  in- 
come to  the  said  James  Lord  Belhaven  and  Sten- 
ton daring  his  life,  and  after  his  death  to  the 
person  entitled  for  the  time  being  to  the  peerage 
and  dignity  of  Lord  Belhaven  and  Stenton,  of  an 
annuity  of  £1000,  free  of  all  burdens  and  deduc- 
tions whatsoever  (excepting  income  tax),  which 
annuity  shall  be  payable,'  &o.  Farther,  tbe 
trustee  was  authorised,  on  requisition  by  Lord 
Belhaven,  or  of  the  guardians  of  an  heir-apparent 
to  the  title,  with  the  approval  of  the  Court  of 
Session,  on  an  application  made  by  the  tmste« 
for  that  purpose,  and  subject  to  such  conditions 
as  the  Court  may  impose,  to  advance  money  for  the 
education  of  any  son  of  Lord  Belhaven,  or  of  any 
person  who  may  hereafter  during  the  subsistence 
of  the  tmst  of  1869  be  heir-apparent  to  the  title. 
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not  exceeding  £300  in  any  one  year.  Peter  Bel- 
haren  Hamilton  Bamsay  was  dealt  with  in  the 
same  way.  The  tmatee  was  autboiised  to  pay 
him  a  sum  of  £800  to  assist  in  defraying  the  ex- 
pense of  his  professional  education,  and  to  pro- 
mote his  establishment  in  life ;  and  the  tmstee, 
should  he  think  proper,  was  authorised  to  make 
payment  to  him  of  an  annuity  of  £200. 

"It  is  in  these  ciroumstanoes  that  the  Grown 
now  claims  succession-duty  from  the  tmstee 
nnder  the  trust-deed  of  1869,  in  respect  of 
tiie  sums  and  annnitiea  payable  to  Lord  Bel- 
haven  and  Peter  Belbaven  Hamilton  Bamsay 
nnder  the  Act  of  Parliament, — the  Orown's  case 
being  that  these  two  persons  took  a  succession 
by  disposition  within  the  meaning  of  the  Sacces- 
sion-Daty  Act  This  demand  is  resisted  by  the 
defender  (who  is  cited  as  defender  under  the  itth 
section  of  the  statute),  upon  the  ground  that  the 
two  persona  named  did  not  take  nnder  disposi- 
tion from  any  one  bat  by  enactment  of  the 
Legislature.  There  is  a  distinction  in  the  lan- 
guage employed  in  reference  to  the  immediate 
ndvance  authorised  to  be  made  to  Lord  Belhaven 
of  £2000,  and  of  £800  to  Peter  Belhaven  Hamil- 
ton Bamsay,  in  so  far  as  the  defender  is  '  author- 
ised and  empowered '  (language  which  is  obliga- 
tory in  such  an  Act)  to  pay  these  sums,  whereas 
with  regard  to  the  annuities  of  £1000  and  £200 
he  is  only  to  pay  these  if  he  thinks  proper. 

"  Now,  so  far  as  regards  the  deeds  executed  by 
Lord  BeUiayen,  all  that  we  find  there  is,  that  the 
trustee  is  authorised  to  make  an  advance  oat  of 
the  income  of  the  trust-estate,  as  the  tmstee  shall 
think  proper,  to  his  widow,  or  other  'persons 
who  may  then  be  entitled  to,  or  interested  in,  or 
have  any  claim  npon  the  residue  of  the  trust- 
estate,  but  shall  not  be  in  the  position  of  creditors 
entitled  to  the  benefit  of  the  trust  hereby  created. ' 
Neither  the  present  Lord  Belhaven  nor  Peter 
Belharen  Hamilton  Bamsay  conld  take  anything 
nnder  this  direction,  for  tbey  are  not  mentioned 
either  specially  or  generally  as  parties  interested 
in  his  estate. 

"Next,  with  regard  to  Lady  Belhaven,  who 
was  made  proprietor  of  the  whole  estate  by  her 
deceased  busband  by  his  general  disposition,  the 
direction  is  to  the  trustees,  under  the  trust  of 
1869,  to  make  good  and  fulfil,  or  to  enable  her 
own  trustees  to  make  good  and  fulfil,  as  far  as 
possible,  the  purposes  of  her  trust.  To  what 
effect  ?  For  the  '  payment  of  any  debts  dae  by 
the  said  Lord  BelluTen  and  Stenton  at  his  death, 
which  may  not  be  entitled  to  the  benefit  of  the 
tmst  of  1859,  and  for  payment  of  the  legacies, 
annnities,  and  provisions  granted  by  the  said 
Ixnrd  Belbaven  and  Stenton,  so  far  as  the  same 
may  be  payable  or  prestable  during  the  sub- 
sistence of  the  said  tmst  of  1859.'  There  is  not 
one  word  there,  authorising  payments  of  money 
to  eiUier  the  present  Lord  Belhaven  or  to  Peter 
Belhaven  Hamilton  Bamsay.  There  is  no  donbt 
a  subsequent  direction  to  convey  the  estates,  as 
already  mentioned,  to  these  two  persons,  but  nu- 
donbtedly  the  two  sums  of  £2000  and  £800,  and 
the  two  annnities  of  £1000  and  £200,  were  not 
given  by  I<ady  Belhaven  as  they  were  not  by  her 
husband. 

"These  provisions  were  entirely  the  creation  of 
the  Act  of  Parliament.  The  Legislature  thought 
fit  to  supplement  the  testamentary  provisions 
made  by  Lord  and  Lady  Belhaven,  bnt  these 


supplementary  provisions  derive  their  aathority, 
not  from  anything  said  or  done  by  these  two  per- 
sons, but  solely  from  the  authority  of  Parlia- 
ment. 

' '  In  the  oircomatanoee  the  Lord  Ordinary  can- 
not hold  that  the  sums  and  annuities  provided  to 
the  present  Lord  Belhaven  and  Peter  Belhaven 
Hamilton  Bamsay  were  granted  nnder  any  '  past 
or  future  disposition  of  property,  by  reason 
whereof  any  person  has  or  shall  become  benefici- 
ally entitled  to  any  property,  or  the  income  there- 
of, npon  the  death  of  any  person  dying  after  the 
time  appointed  for  the  commencement  of  this 
Act,  either  immediately  or  after  any  interval, 
either  certainly  or  contingently,  and  either  origin- 
ally or  by  way  of  sabstitnte  limitation '  (sec.  8  of 
16  and  17  Vict.  cap.  61).  What  was  granted 
here  was  not  under  a  disposition  of  property,  and 
it  was  not  granted  npon  the  death  of  any  person 
dying  after  the  commencement  of  the  Act.  The 
provteions  were  made  by  Act  of  Parliament,  and 
they  came  into  effect  long  after  th«  death  of  Lord 
and  Lady  Belhaven,  and  not  in  consequence  of 
the  death  of  either. 

"  It  has  been  suggested  by  the  Orown  that  the 
loth  section  of  the  Act  of  Parliament,  called  the 
'  saving  clause,'  has  a  material  bearing  upon  this 
question.  This  clause  saves  to  Her  Majesty,  and 
to  all  bodies  politic  or  corporate  and  their  sao- 
cessors,  other  than  certain  persons  named,  '  all 
snch  estate,  right,  title,  interest,  claim  and  de- 
mand whatsoever  of,  in,  or  oat  of  the  said  estates 
of  Wishaw  and  Oaiion  and  Woodmnir,  or  any 
part  thereof,  as  tbey  every  or  any  of  them  had 
before  the  passing  of  this  Act,  or  conld,  would, 
or  might  have  had  in  case  this  Act  had  not  been 
passed.'  The  exceptions  are,  among  others,  the 
present  Lord  Belhaven  and  his  heirs,  and  Peter 
Belhaven  Hamilton  Bamsay  and  his  heirs.  A 
saving  clause  in  an  Act  of  Parliament  does  not 
differ  from  a  proviso.  It  gives  no  right  to  the 
persons  in  whose  favour  it  is  enacted  beyond 
what  that  person  had  already.  Vioe-Chanoellor 
Page  Wood  stated  the  effect  of  it  thns — '  A  saving 
clause  cannot  be  taken  to  give  any  right  which 
did  not  exist  already.  "  Saving"  means  that  it 
saves  all  the  rights  the  party  previonsly  had,  not 
that  it  gives  him  any  new  rights.' — Arnold  t. 
Mayor  of  Oraveimd,  2  K.  A  J.  674.  With  re- 
gard to  ttiose  excepted  from  the  saving  clause  in 
the  present  case  it  is  not  very  clear  what  is  the 
meaning  of  the  exception,  and  it  is  not  necessary 
for  the  parposes  of  the  present  case  to  decide  this 
point.  It  may,  however,  be  suggested  that  the 
meaning  is  that  neither  the  present  Lord  Bel- 
haven nor  Peter  Belhaven  Hamilton  Bamsay 
shall  be  entitled  hereafter  to  insist  npon  a  fml 
accounting  with  the  defender,  as  their  trustee, 
without  giving  credit  for  the  sums  wfaich  shall  be 
advanced  to  them  under  the  Act  of  Parliament. 
The  result  of  the  whole  matter  is  that  judgment 
must  be  pronounced  in  favour  of  the  defender 
and  against  the  Orown." 

The  pnrsner  reclaimed,  and  argued— This  was 
in  substance  a  succession  to  Lord  Belhaven. 
The  effect  of  the  Act  was  to  help  ont  the  testa- 
tor's meaning  as  expressed  in  his  trust-deed. 
The  effect  of  the  private  Act  was  not  to  create  a 
new  f nnd,  bnt  to  confer  an  immediate  benefit  on 
the  beneficiaries.  The  purpose  was  a  purely  tes- 
tamentary one,  for  what  the  parties  here  ob- 
tained was  the  estate,  and  also  a  present  benefit. 
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The  effect  of  the  defenders  pierailing  wonld  be, 
that  a  large  portion  of  this  estate  would  go  un- 
taxed. 

Beplied  for  the  defender  —  Lord  Belhaven 
and  Mr  Bamsay  took  in  yirtne  of  the  Act  of 
Parliament,  and  of  it  alone.  The  trastee  was  by 
it  anthorised  to  make  payments  outwith  the 
powers  of  the  deed,  and  such  payments  conld  in 
no  way  be  called  ' '  sncoession  "  as  far  as  the  bene- 
flmaries  were  concerned.  As  there  was  no  "  sno- 
oession  "  witbin  the  meaning  of  the  Act  of  18S8, 
no  duties  were  exigible. 

At  advising — 

IiOBD  Pbbsidxnt — I  think  it  cannot  be  dis- 
puted that  the  only  right  of  succession  which  the 
present  Lord  BeUiaven  or  Mr  Peter  Belhaven 
Hamilton  Ramsay  bad  under  the  deeds  left  by 
the  late  Lord  Belhayen  and  his  widow  was  a 
right  of  succession  to  heritable  estate.  Mr  Kam- 
say  gets  the  estates  of  Garion  and  Woodmuir  in 
fee-simple,  and  Lord  Belhaven  gets  the  estate  of 
Wishaw  as  institute  of  tailzie,  and  these  they 
get,  each  of  them,  under  Lady  Belhaven'a  deed 
of  1869.  Bat  the  succession-duty  which  is 
claimed  here  is  not  a  succession-duty  in  respeot 
of  the  conveyanoe  of  these  estates  to  the  one  or 
the  other,  but  upon  a  sum  of  money  which  the 
trustee  under  Lord  Belhayen's  first  deed  of  1859 
has  been  authorised  to  pay  by  Act  of  Parliament 
to  the  present  Lord  Belhaven  and  Mr  Peter 
Bamsay.  The  contention  upon  the  other 
side  is,  that  under  the  late  Lord  Belhaven's 
deed  of  1859  it  was  a  matter  of  doubt  whether 
these  two  persons,  the  present  Lord  Belhaven 
and  Mr  Peter  Bamsay,  were  or  were  not  entitled 
to  any  payments  under  a  certain  special  power 
I^Ten  to  the  trustees  in  that  deed,  but  after  giv- 
ing every  possible  attention  to  the  terms  of  that 
dMd  and  the  possible  constmction  of  it,  I  cannot 
help  coming  to  the  conclusion  that  it  is  beyond 
all  dispute  that  neither  the  one  nor  the  other  of 
these  persons  had  any  claim  or  right  wliateTer  in 
any  event  under  the  deed  of  1859,  and  jnst  as 
litUe  had  they  any  claim  under  the  deed  of  Lady 
Belhaven  to  a  payment  such  as  the  trustee  under 
the  deed  of  1859  is  empowered  to  make,  because 
she  does  not  enlarge  the  power  of  the  trustees 
nnder  the  deed  of  1859,  and  does  not  express 
any  desire  or  request  that  they  should  do  any- 
thing in  favour  of  the  present  Lord  Belhaven  or 
Mr  Peter  Bamsay.  The  only  thing  that  she  dees 
desire  and  request  is,  that  tiiese  trustees  should 
exercise  the  power  given  to  them  by  the  trust- 
disposition  of  1859,  "so  as  to  make  good  and 
fulfil  the  purposes  of  the  trust  hereby  created  " — 
her  own  trust — "for  the  payment  of  any  debts 
dne  by  Lord  Belhaven  at  his  death,  which  may 
not  be  entitled  to  the  benefit  of  the  trust  of 
1859,  and  for  payment  of  the  legacies,  annuities, 
and  provisions  granted  by  Lord  Belhaven,  so  far 
as  the  same  may  be  payable  or  prestable  during 
the  sabsistence  of  the  said  trust  of  1859."  Now, 
that  specification  of  the  objects  which  she  de- 
sires to  attain  is  in  words  exclusive  of  any  pos- 
sible benefit  to  either  the  present  Lord  Belhaven 
or  Mr  Peter  Bamsay.  Therefore  it  appears  to 
me  that  the  money  which  these  two  persons  have 
received  from  the  sole  surviving  trustee  under 
the  deed  of  1859  is  a  payment  made  on  the  autho- 
rity of  the  Act  of  Parliament,  and  of  nothing 
else.  Now,  that  Act  of  Parliament,  like  almost 
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every  other  Act  of  the  same  kind — every  estate 
Act — is  really  the  embodiment  of  a  contract  or 
arrangement  between  the  parties  interested  in 
the  estate.     And  in  this  case  the  arrangement  is 
made  between  the  creditors  of  Lord  Belhaven 
and  the  two  persons  who  are  to  succeed  to  the 
heritable  estates  when  they  become  free  of  debt, 
and  the  substance  of  it  is  simply  this — the  credi- 
tors taking  into  consideration  that   Lord    Bel- 
haven has  no  income  to  support  his  title,  to  en- 
able him  to  get  a  house  for  his  wife  and  family, 
offer  him  a  sum  of  £2000  and  an  annuity  of 
£1000  a-year,   and  in  like  manner  they  offer 
a  sum  of  £800  and  an  annuity  of  £200  a-year  to 
Mr  Peter  Bamsay.     On  the  other  hand,  the  two 
gentlemen  who  receive  these  sums  of  money  of 
course  submit  to  the  trust  being  kept  up  for  a 
period  so  much  longer  as  will  be  necessary  to 
make  up  for  the  loss  of  the  money  paid  to  them, 
by  the  creditors  continuing  to  receive  the  sur- 
plus rents  of  the  estates  for  a  longer  period  until 
iheir  debts  are  fully  discliarged.     Now,  can  any- 
body say  that  these  sums  of  money  paid  upon 
that    contract    and   arrangement    between    the 
creditors  and  these  two  gentlemen  is  anything 
but  a  statutory  authorisation  of  the  trustee  nnder 
the  deed  of  1869  to  divert  the  funds  in  his  hands 
to  a  certain  extent  to  a  purpose  not  authorised 
by  that  trust-deed.      That  is  the  simple  effect  of 
the  Act  of  Parliament,  and  how  ttiat  can  be  called  a 
succession  it  is  very  difficult  to  see.     It  is  a  pay- 
ment made  in  respeot  of  a  statutory  enactment 
to  that  effect,  and  a  payment  that  never  could 
have  been  made  upon  any  other  authority  what- 
ever, because  there  is  nothing  in  the  deeds  that 
could  jtistify  that  payment  upon  any  construc- 
tion of  it.     It  seems  to  me  therefore  that  neither 
the  late  Lord  Belhaven  nor  Lady  Belliaven  are 
in  any  sense,   with  reference  to  these  sums  of 
money,  the  predecessors  of  the  parties  who  are 
now  sought  to  be  charged,  nor  can  the  parties 
sought  to  be  charged  be  called  their  successors. 
They  have  not  taken  one  shilling  of  that  money 
by  Uie  will  of  either  the  late  Lord  Belhaven  or 
Lady  Belhaven,  and  the  late  Lord  Belhaven  and 
Lady  Belhaven  never  intended  them  to  take  any 
such  sums  under  their  settlement.      So  that  the 
terms ' '  predecessor  "  and  ' '  successor  "  are  entirely 
inapplicable  to  what  may  be  called,  if  indeed  it  can 
be  aptly  called  at  all,  the  relation  l>etween  the 
parties  taking  this  money  and  the  late  Lord  and 
Lady  Belhaven.     On  the  other  hand,  it  does  not 
appear  to  me  possible  to  say  that  this  money  has 
come  to  the  parties  now  sought  to  be  charged 
either  by  disposition  or  by  devolution.     By  de- 
volution, of  coarse,  it  cannot  be,  and  that  is  not 
contended,  and  if  Uiere  be  a  disposition  at  all,  or 
anything  that  comes  in  place  of  a  disposition,  it 
is  simply  an  Act  of  Parliament,  for  there  is  no 
disposition  before  us  that  could  in  any  way  have 
authorised  such  payments.      And  to  take  the  Act 
of  Parliament  as  equivalent  to  a  disposition  in  a 
question  under  the  Succession-Duties  Act  is  cer- 
tainly a  very  great  novelty,  and  I  think  is  not  an 
admissible  extension  of  the  words  of  the  clause 
of  the  statute.     I  nm  therefore  for  adhering  to 
the  Lord  Ordinary's  interlocutor. 

LoBD  Sbans — I  am  of  the  same  opinion.  The 
short  and  oonclusive  answer  to  the  Crown's  claim 
for  succession-duty  here  I  think  is  this,  that  the 
sums  which  have  been  received  by  Lord  Belhaven 
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and  by  Mr  Peter  Hamilton  Bamsay  haye  not 
been  taken  nnder  testamentary  deeds  as  snoces- 
sion,  but  hsTe  been  taken  under  and  by  virtne  of 
the  provisiona  of  au  Act  of  Parliament  which  has 
created  the  right  to  these  Boma.     The  deed  of 
Lord  Belhaven  of  1869  certainly   gave  neither 
of  these  gentlemen  right  to  the  sums  which  they 
have  obtained  from  the  trustee.     Lord  Belhaven 
left  his  estate  snbstantially  entirely  to  hia  widow. 
She  was  the  residuary  legatee,  and  unless  she 
had  thought  fit  to  give  a  benefit  to  these  two  gentle- 
men they  would  have  had  none.     That  disposes 
therefore  of  the  deed  of  1859.     They  are  not 
taking  a  succession  nnder  that  deed.     Again,  if 
we  turn  to  the  deed  of  1869,  nnder  which  on- 
doabtedly  they  do  take  a  sncoession,  provided  they 
survive  the  point  of  time  when  the  estate  comes  to 
be  handed  over,  and  when  the  truster's  debts  are 
paid,  Lady  Belhaven  did  not  give  them  right  to 
those  snms  which  have  been  paid — the  capital 
sum  and  the  allowance  which  have  been  paid  for 
some  years  back.     The  only  right  whi<^  Lady 
Belhaven  conferred  by  her  deed  on  these  gentle- 
men was  that  if  they  survived  the  point  of  time 
at  which  Lord  Belhaven's  debts  were  entirely 
cleared  away  from  the  estates,  then  they  should 
obtain  a  conveyance  to  these  heritable  estates. 
So  again  I  say  that  the  sums  which  are  sought  to 
be  charged  with  succession-duty  are  not  taken 
under  the  succession  of  Lady  Belhaven  because 
she  did  not  provide  that  these  sums  should  be 
paid.     Under  what  right  then  are  they  taken? 
Tbey  are  taken  entirely  by  virtue  of  that  Act  of 
Parliament    which  created    the  right  in  these 
sums.     That  Act  of  Parliament  did  not  confirm 
anything  that  had  been  done  by  Lady  Belhaven. 
It  no  doubt  proceeds  npon  a  narrative  that  some 
doubts  had  arisen  as  to  the  oonstmction  of  the 
deeds.    But  when  we  look  at  the  deeds  them- 
selves, and  have  to  construe  them  judicially, 
there  can  be  no  doubt  about  this  point  at  least, 
that  Lady  Belhaven  had  given  no  right  whatever 
by  way  of  succession  to  these  two  gentlemen  so 
far  as  regards  the  sums  which  they  have  actually 
received.     Well  then,  that  being  so,  there  seems 
to  me  to  be  an  end  of  the  question.     It  is  qnite 
true  that  Parliament  may  have  been  moved,  and 
nndoubtedly  was  moved,  to  give  these  annual 
payments — a  small  capital  sum  and  annual  pay- 
ments thereafter — because  the  gentlemen  who 
got  the  benefit  were  the  persons  who    would 
ultimately  take  the  succession  under  Lady  Bel- 
haven's  deed.     That  was  the  motive  apparently 
which  moved  Parliament  to  sanction  the  arrange- 
ment between  the  creditors  and  the  ultimate 
beneficiaries   under  that  deed.     But  the  mere 
oiroomstance  that  they  were  named  in  Lady  Bel- 
haven's  deed  as  the  persona  ultimately  to  get  the 
estates,  though  it  may  have  induced  Parliament 
to  give  them  those  benefits  which  Parliament 
thought  it  right  to  confer  on  them,  cannot,  I 
think,  in  any  possible  view,  rear  up  the  enact- 
ment which  Parliament  has  passed  into  anything 
having  the  character  of  making  a  testamentary 
provision  under  Lady  Belhaven's  deed.     And  so 
holding  as  I  do  a  clear  opinion  that  this  was  not 
sncoession   nnder   either    of    the    testamentary 
deeds  founded  upon,  but  was  a  right  created  and 
given  by  the  Act  of  Parliament,  I  do  not  think 
the  money  can  possibly  be  made  subject  to  sno- 
O«enon-dnty. 


LoBD  Adah — I  think  this  is  quite  a  clear  cam. 
It  appears  to  me  that  the  present  Lord  Belhaven 
and  Mr  Bamsay  became  beneficially  entitled  to 
the  two  sums  of  capital  and  income  in  virtue  of 
the  Act  of  Parliament,  and  in  no  other  way. 
The  only  succession  to  which  they  were  entitled 
under  the  disposition,  either  of  Lord  Belhaven 
or  Lady  Belhaven,  was  a  right  to  succeed  respec- 
tively to  the  two  estates  of  Oarion  and  Wishsw. 
That  was  their  succession  nnder  the  dispositionB 
of  Lord  and  Lady  Belhaven.  Not  only  so,  but 
their  right  to  succeed  to  these  estates  did  not 
vest  in  them  till  the  whole  of  the  debts  were 
paid  off,  and  till  the  existing  trust  came  to  an 
end.  Of  course  the  only  result  of  that  is  that 
neither  of  these  gentlemen  had  any  right,  or  has 
now  any  right  nnder  the  deeds,  to  one  sixpence 
from  the  trust-estate ;  and  how  in  these  ciitsnm- 
stances  they  can  be  said  to  take  these  sums  of 
capital  which  have  been  paid  to  them,  and  the 
snms  of  income  which  are  being  paid  to  them,  by 
succession,  I  have  never  been  able  to  see.  I 
think  the  case  is  perfectly  dear,  and  I  agree 
with  your  Lordship. 

-  LoBD  MuBE  was  absent 

The  Court  adhered. 

Oounsel  for  Lord  Advocate — Honoreilf — ^Lori- 
iner.   Agent — D.  Grole,  Solicitor,  Inland  Bevenue. 

Coonael  for  Belhaven  Trustee — D.-F.  Mackin- 
tosh, Q.C. — Morray.  Agents — Dnndas  &  Wilson, 
O.S. 


HIGH  COUET  OF  JUSTIdAEY. 


Tuesday,  March  9. 

(Before  Lord  Toung,  Lord  Crsighill,  and 
Lord  M'Laren.) 

TOUGH  AND  BOSS  V,  MITCHELL. 

Justiciary  Casei — Day  Poaching — Conviction — 
Expenses — Summary  JuritdicUon  QSeottand) 
Act  1881  (44  and  45  Viet.  cap.  83),  sec  i. 

Under  the  Summary  Jurisdiction  Act  of 
1881  the  expenses  allowable  where  the  fine 
does  not  exceed  £12,  are  not  to  exceed  £3. 
SeUl  that  it  was  no  objection  to  the  convic- 
tion of  two  persons  who  were  tried  nndw 
one  complaint  that  the  separate  sums  of  ex- 
penses allowed  against  each  would,  if  added 
together,  amount  to  more  than  £3,  while 
the  fines  if  added  together  would  not  amoont 
to  £12. 

Francis  Tough  and  William  Boss  were  tried  to- 
gether and  were  convicted  under  the  Summaiy 
Jurisdiction  Act  1881  on  20th  January  1886  of  a 
contravention  of  the  Day  Poaching  Act,  in  having 
together  trespassed  in  pursuit  of  game  apoa 
the  lands  of  Mr  Mitchell  of  OUuseL  The  Sherilf- 
Subatitute  (Dovx  Wujbon)  fined  Tough  in  the 
modified  penalty  of  £1  with  £2,  8s.  7d.  of  expen- 
ses, and  fijied  Boss  lOs.  with  £1, 48. 4d.  of  expenses;. 
The  Summary  Jurisdiction  (Scotland)  Act  1881 
provides, sec.  4 — "The  costs  and  expenses  of  all 
complaints  and  proceedings  instituted  under  the 
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Sommary  Jurisdiction  Aots  shall  be  regulated  by 
the  table  of  fees  contained  in  the  Schedule  A  to 
this  Act  annexed,  and  no  other  or  higher  fees 
shall  be  allowed  on  taxation,  and  where  expenses 
shall  be  awarded  against  a  respondent  the  decree 
shall  be  snbject  to  the  following  limitations  :  (a) 
Where  the  penalty  or  penalties  imposed  shall  not 
exceed  twelve  pounds,  the  total  expenses 
decerned  for  shall  not  exceed  three  pounds." 

Tough  and  Boss  brought  a  suspension  of  the 
oonviotion,  on  the  ground  that  while  in  their  case 
the  total  fine  amonnted  to  £1, 10s.,  the  total  ex- 
penses amounted  to  £3,  12s.  lid.,  maintaining 
that  the  conviction  having  found  them  liable  in 
a  greater  sum  of  expenses  than  the  Act  allowed 
Vas  consequently  bad. 

Authority  for  suspenders — Boss  ▼.  Stirling, 
October  22,  1869,  1  0.  386. 

The  Oourt  found  that  the  conviction  was  good, 
as  the  amount  of  expenses  imposed  upon  each 
prisoner  was  not  greater  than  tbe  law  allowed  in 
proportion  to  the  sum  in  which  he  personally 
was  fined. 

Counsel   for   Suspenders  —  Q.    B.    Oillespie. 
Agent— W.  B.  Bamnie,  S.S.O. 
Oounsel  for  Bespondent— Olegg.    Agent— 


Tuesday,  March  9. 

(Before  Lord  Young,  Lord  CraighiU,  and 
Lord  M'Laren.) 
[Sheriff  of  Orkney  and  Caithness. 
ARMOUR  V.  MACRAE  (P.-F.  OF  ORKNEY). 

JvuUeiary  Ca»e»— Breach  of  Vie  Peace — 8v*pen- 
tion — PiMie  Meeting — Selevanqf. 

HM  that  a  ohai^^  that  at  a  public  meeting 
to  hear  a  candidate  for  the  representation  of 
the  district  in  Parliament,  the  accused,  an 
elector,  when  questions  were  invited  to  be  put 
to  the  candidate  by  the  chairman,  "  rose  up, 
and  instead  of  asking  questions  addressed  the 
meeting,  and  upon  being  called  to  order  by 
the  chairman  refused  to  obey  him,  and  per- 
sisted, notwithstanding  repeated  calls  to 
obey  him,  in  refusing  to  do  so,  and  did  be> 
have  in  an  excited  and  disorderly  manner, 
and  interrupt,  obstruct,  and  disturb  the  pro- 
ceedings of  the  meeting,"  so  that  it  had  to 
be  brought  to  a  close,  and  the  parties  present 
"  were  annoyed  and  alarmed,  and  a  breach  of 
the  public  peace  was  committed,"  was  irrele- 
vant, and  a  conviction  of  the  offence  charged 
therefore  quashed. 

Sleigh  aiui  Russell  v.  Moxey,  June  12, 1850, 
J.  Shaw  209,  distinguished. 

Observations  (per  Lord  Young)  on  the  posi- 
tion of  a  chairman  at  a  public  meeting. 
On  26th  Jannary  1886  a  complaint  was  presented 
to  the  Sheriff  of  Caithness,  Orkney,  and  Shet- 
land by  the  Procurator-Fiscal  of  the  Court 
against  the  Bev.  Matthew  Armour,  Free  Church 
minister  of  Sanday,  Orkney.  The  complaint 
charged  Kr  Armour  with  having  been  "guilty  of 
the  crime  of  disorderly  oondnct  and  breach  of 
Oie  pnblic  peace,  actor,  or  art  and  part,"  in  so 
far  as  the  Hon.  T.  Dondas,  who  was  a  candi- 
date for  the  Parliamentary  representation  of  the 


combined  counties  of  Orkney  and  Shetland,  hav- 
ing by  handbills  and  other  means  intimated  that 
he  would  address  a  meeting  of  the  electors  in  the 
schoolhonse,  parish  of  Lady,  island  of  Sanday, 
and  the  electors  and  others  having  assembled  at 
the  time  and  place  stated,  a  chairman  was  elected 
and  took  the  choir,  Mr  Dnndas  addressed  the 
meeting,  and  the  chairman  intimated  that  the 
candidate  would  answer  questions  that  ought  to 
be  put  to  him  by  the  electors  assembled,  or  any 
of  them, ' '  whereupon  the  said  Beverend  Matthew 
Armour,  who  attenided  the  said  meeting,  rose  up, 
and  instead  of  asking  questions,  addressed  the 
meeting,  and  upon  being  called  to  order  by  the 
chairman,  refused  to  obey  him,  and  persisted,  not- 
withstanding repeated  calls  to  obey  him,  in  refus- 
ing to  do  so,  and  did  behave  in  an  excited  and 
disorderly  manner,  and  did  flourish  or  brandish  a 
Stick  or  some  other  weapon  which  he  had  inhishand 
atortowardslhesaids Honourable  Thomas Dundas, 
otherwise  the  Honouraiie  Gospatriek  Thomas  Dun- 
das,  John  Paul  [the  chairman],  and  other*.  Her 
Megettjf's  lieges,  then  and  Oiere  ossenMed,  and  did 
interrupt,  obstonot,  and  disturb  the  proceedings 
of  the  said  meeting,  and  did  persist  in  so  doing 
though  warned  and  admonished  by  the  said  John 
Paul  and  others  to  desist  therefrom,  in  consequence 
of  which  a  disturbance  was  created,  and  the  said 
John  Paul  had  to  bring  the  meeting  to  a  close, 
although  electors  present  thereat  desired  to  put 
questions  to  the  said  Honourable  Thomas  Dun- 
das,  otherwise  the  Honourable  Cospatriok  Thomas 
Dnndas,  by  all  or  port  of  which  the  said  John 
Paul,  as  chairman  of,  and  the  parties  present  at 
and  fanning  part  of  the  said  meeting,  or  ^ome 
of  them,  were  annoyed  and  alarmed,  and  a  l>reach 
of  the  public  peace  was  committed." 

The  accused  pleaded  not  guilty.  Be  was  tried  on 
28th  January  and  two  following  days.  On  neither 
the  29th  or  80th  was  any  written  order  made  by 
the  Sheriff-Substitute  for  adjourning  the  diet. 

In  the  course  of  the  proof  the  words  printed  in 
italics  svpra  were  deleted  with  the  approval  of 
the  Sheriff. 

The  facts  which  appeared  from  the  proof  were, 
that  the  meeting  was  quiet  and  orderly  till 
the  end  of  the  candidate's  address ;  that  on 
questions  being  invited,  the  accused  rose  b% 
if  to  put  such,  but  began  to  make  some  pre- 
fatory statements ;  that  a  person  on  the  platform 
called  him  to  order ;  that  the  chairman  having 
endeavoured  to  get  him  to  desist  from  making 
observations,  and  confine  himself  to  questions, 
the  meeting  became  disorderly,  it  being  appar- 
ently their  wish  to  hear  the  accused;  that  the 
accused  remained  standing  and  endeavoured  to 
continne  his  observations ;  and  that  there  was  a 
great  deal  of  disturbance  in  the  meeting,  which 
broke  up  in  confusion.  It  also  appeared  that 
some  disturbance  afterwards  took  place  outside. 

The  Sheriff-Substitute  (Mm.T.Ts)  convicted  the 
accused  "of  the  crime  charged,"  and  sentenced 
him  to  four  days'  imprisonment. 

In  giving  judgment  the  Sheriff-Substitnte,  inter 
alia,  referred  to  what  passed  outside  the  meeting, 
and  also  stated  that  it  was  proved  the  meeting 
was  in  sympathy  with  the  accused,  and  could 
have  been  controlled  by  him  if  he  had  had  the 
slightest  desire  to  support  the  chairman  or  be- 
have in  an  orderly  way,  and  that  he  had  taken  on 
himself  a  serious  responsibility  in  making  no 
attempt  to  support  the  chairman. 
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This  bill  of  sospeiiBion  and  liberation  vas  then 
bronght.     Interim  liberation  was  granted. 

The  grounds  of  sospension  stated  were  (1)  that 
there  was  no  relevant  charge ;  (2)  that  no  e-vi- 
denoe  whioh  was  led  was  evidence  to  support  sach 
a  charge,  assnming  its  releyanoy,  and  that  the 
Sheriff's  conduct  was  illegal,  unwarrantable,  and 
oppressiTe;  (3)  that  the  Sheriff  had  taken  into 
account  oironmstances  whioh  had  not  been  made 
matter  of  complaint. 

Argued  for  the  complainer — (1)  As  to  the  re- 
levancy of  the  indictment — No  relevant  charge 
had  here  been  stated.  This  was  a  public 
meeting  called  for  the  purpose  of  giving  expres- 
sion to  the  voters'  opinions  as  regarded  Mr 
Cnndas'  candidature,  and  when  the  time  came 
for  asking  questions  it  was  not  compulsory  on 
anyone  who  wished  to  ask  a  question  of  the  candi- 
date to  do  so  without  making  some  prefatory  re- 
marks if  he  thought  fit  and  the  meeting  allowed 
him  to  make  them.  Mr  Armour  did  not  disobey 
the  chairman  except  in  this  one  particular,  and 
in  that  he  was  qnite  within  his  rights.  This  was 
a  different  case  from  that  whioh  the  Procurator- 
Fiscal  founded  on,  viz. ,  that  of  Sleigh  [cited  infra]. 
It  was  also  argued — (2)  The  whole  proceedings 
at  the  trial  were  bad,  in  respect  of  the  conduct 
of  the  Sheriff-Substitute  in  adjonming  the  trial 
twice  without  doing  it  by  a  formal  order.  If 
the  prisoner  or  the  witnesses  had  not  come  to 
the  Court  after  each  adjournment  the  Sheriff 
could  not  have  compelled  them  to  come. 
On  account  of  this  irregularity  the  whole  pro- 
ceedings teU—Malonie  v.  Jtfffrt^,  January  22, 
1840,  2  Swinton,  485;  Hume,  ii.  268;  H.M.  Adto- 
eata  v.  Sarah  and  Jame*  Fra»er,  June  1,  1852, 
1  Irv.  1.  The  Summary  Procedure  Act  1864  en- 
acted that  in  all  prosecutions  under  it  an  order 
for  adjournment  most  be  made  in  proper  form 
provided,  but  here  there  was  no  order  made. 

Argued  for  the  respondent — The  complaint  here 
was  quite  relevant.  Thelibel  was  in  thesame  words 
as  had  been  approved  of  in  the  case  of  Sleigh 
and  Muisell  v.  Moxey,  June  12,  1850,  J.  Sh.  Bep. 
269.  The  meeting  was  quite  orderly  until  Mr 
Armour  rose  up,  and  by  making  inflammatory 
speeches,  and  putting  insulting  questions  to  the 
candidate,  stirred  up  the  people.  He  per- 
sisted in  making  iuflfuumatory  speeches,  and  re- 
fnsed  to  obey  the  orders  of  the  obairman  to  sit 
down,  thereby  stirring  up  the  audience  and  com- 
mitting a  breach  of  the  peace.  That  was  qnite 
a  relevant  charge,  and  was  relevantly  stated  here. 
(2)  On  the  point  of  the  adjournment  of  the  diet 
without  a  written  order,  the  case  here  was  qnite 
different  from  that  in  the  cases  of  Malonie  and 
Fhtiter.  In  these  cases  the  adjournment  was  of 
a  jury  trial,  and  was  to  some  day  not  fixed. 
Here  it  was  merely  the  case  of  a  cause  proceeding, 
and  not  being  finished  during  one  day  it  was  ad- 
journed over  to  the  next.  There  was  no  more 
need  of  a  written  order  for  adjonmment  for  that 
than  for  an  adjournment  for  refreshments  dar- 
ing the  course  of  the  trial.  The  complainer  and 
his  witnesses  had  not  gone  away,  but  had  come 
back  without  any  written  order  for  adjournment 
being  made,  and  so  had  barred  themselves  from 
objecting  now — Maekay  and  Another  v.  Patrick, 
October  25,  1882,  10  B.,  J.O.  10.  At  anyrate 
the  Oourt  would  not  interfere  to  quash  a  good 
conviction  upon  a  technical  want  of  form  where 
no  evil  results  had  happened. 


At  advising— 

LoBD  YouHO — In  this  ease  the  Beverend 
Matthew  Armonr,  Free  Church  Minister  of  Sui- 
day,  in  the  Islands  of  Orkney,  oomplains  of  ■ 
conviction  and  sentence  pronounced  by  tba 
Sheriff-Substitute  of  the  county  of  Orkney 
whereby  he  was  convicted  of  the  offence  of  breach 
of  the  peace,  and  was  sentenced  to  suffer  four 
days'  imprisonment  It  is  sad  enough  to  see 
such  a  conviction  and  sentence  against  an  edn- 
oated  gentleman  and  a  clergyman.  It  is  always 
a  painful  thing,  but  if  the  conviction  is  aoootding 
to  the  law  of  Scotland  then  it  must  be  nphdd. 
Bat  the  present  sentence  is  impugned  as  not 
being  according  to  the  law  of  Scotland,  and  that 
upon  several  grounds. 

The  first  gronnd  is  that  the  ohaige  upon  which 
the  complainer  was  prosecuted  was  an  irrelevant 
charge — that  is,  the  charge  as  presented  sets  forth 
no  facts  amounting  to  an  offence  according  to 
the  law.  The  only  other  ground  of  objection 
worth  considering  is  that  ther»  were  adjonm- 
ments  of  the  proceedings  during  the  course  of 
the  trial  without  the  nsnal  record  of  adjournment 
being  made.  That  ground  will  require  to  be  con- 
sidered, only  if  we  consider  that  the  first  gronnd 
of  objection  is  bad.  But  I  am  of  opinion  that  it 
is  a  good  ground  of  objection,  and  that  the 
charge  is  irrelevant,  and  that  in  the  fullest  sense, 
that  is  to  say,  that  the  facts  presented  m  the 
charge  do  not  amount  to  any  crime  by  the  law  of 
Scotland. 

It  appears  that  before  the  late  election  one  of 
the  candidates  for  the  Parliamentary  representa- 
tion of  Orkney  called  a  meeting  of  electors  for  the 
24th  of  November  1885,  in  the  sohoolhouse  situ- 
ated in  the  parish  of  Lady,  in  the  island  of  San. 
day.     That  meeting  was  held— that  is,  a  number 
of  the  electors  responded  to  the  call  to  come  and 
hear   Mr  Duudas'   address.     We  all  know   the 
purpose  of  such  meetings  during  an  election  ;  it  is 
to  enable  a  candidate  for  the  Parliamentary  re- 
presentation of  the  county  or  burgh  to  plaoe  his 
views  before  the  electors  for  their  instruction, 
though  sometimes  they  do  not  even  require  that 
amount  of  instruction.     But  the  meetings  are 
held  for  another  purpose  as  well,  viz.,  to  infom 
the  candidate  of  the  views  which  the  electore  may 
hold  as  regards  himself,  and  by  these  expressions 
of  opinion  he  is  largely  guided  in  the  future 
progress  of  his  candidature.      Well,  this  meet- 
ing is    held,  and  the  candidate  is  heard  with 
respectful  attention ;  that  seems  proved.    Then 
the  chairman,  as  is  usually  done,  invited  any  of 
the  electors  who  wished  to  put  questions  to  the  ' 
candidate,  to  pnt  them  at  this  time.     Now,  this  is 
the  stage  of  the  proceedings  at  which  the  charge 
says  the  offence  was  committed,  and  it  is  there 
set  out,  "whereupon  the  said  Beverend  Matthew 
Armour,  who  attended  the  said  meeting,  rose  up, 
and  instead  of  asking  questions   addressed  the 
meeting." 

Here  I  pause  to  say,  that  although  no  doubt  it 
would  be  better  for  those  persons  who  desire  to 
ask  questions  of  the  candidate  not  to  preface 
their  questions  by  a  speech,  but  to  ask  the  ques- 
tions at  this  time,  and  to  postpone  making  any 
remarks  they  wish  untU  a  future  period,  I 
know  of  no  law  that  compels  them  to  do  that 
Any  member  of  the  company  is  at  Uberty  to  make 
a  speech  if  he  wishes  ;  there  may  be  other  re- 
straints J  the  meeting  may  not  wish  to  hear  Mm 
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and  if  it  does  not,  then  in  the  conflict  between 
him  and  the  meeting  he  will  probably  be  over- 
powered. Bat  if  the  meeting  desires  to  hear  him, 
and  he  wishes  to  make  a  speech,  I  know  of  no 
kw  that  can  be  used  to  prevent  him.  How  to 
act  in  these  oircnmstanoes  must  be  a  matter  for 
indiyidoal  opinion.  For  my  own  part,  I  would 
applaud  those  who  should  endeavour  to  keep 
order  in  the  meeting,  and  who  restricted  them- 
selves to  asking  questions  only  of  the  candidate 
at  the  time  when  they  were  requested  to  do  so, 
but  there  is  no  law  to  prevent  anybody  making  a 
speech  at  this  time.  That  observation  is  merely 
by  the  way,  'and  I  have  no  intention  of  con- 
vejring  any  suggestion  of  impropriety  in  Ur 
Armonr's  conduct  in  acting  as  he  did  in  making 
a  speech  before  he  proceeded  to  put  his  ques- 
tions. His  speech  was  merely  a  preface  to 
the  qnestions  which  he  intended  to  pnt  to  the 
candidate. 

But  the  charge  goes  on,  "and  npon  being 
called  to  order  by  the  ohairmin,  refused  to  obey 
him,  and  persisted,  notwithstanding  repeated 
calls  to  obey  him,  in  refusing  to  do  so."  Now, 
there  seems  to  be  some  sort  of  superstition 
•bout  the  powers  of  a  chairman  at  a  public  meet- 
ing of  this  kind.  The  ohaiirman  is  elected  by 
the  meeting,  and  exists  only  by  and  daring  the 
pleasure  of  the  meeting.  He  is  their  servant, 
and  is  impotent  to  perform  anything  except  as 
acting  as  their  mouthpiece,  and  only  in  so  far  as 
tiie  meeting  supports  him  has  he  any  power  at 
alL  That  he  who  has  been  elected  by  the  meet- 
ing Bhonld  be  at  liberty  to  dictate  to  the  meeting 
what  their  course  of  bosineas  should  be  is  out  of 
the  question.  His  duty  is  by  conciliatory  con- 
duct and  good  sense  to  endeavour  to  keep  the 
attention  of  the  meeting  fixed  on  the  business 
before  it,  but  it  is  the  decision  of  the  meeting 
and  not  his  decision  that  must  prevaiL  This  is 
the  case  in  all  public  meetings — even  in  the  case 
of  the  House  of  Commons,  which  is  the  model  of 
all  public  meetings.  The  Speaker  is  there  the 
chairman  of  the  meeting,  but  his  authority  is 
derived  solely  from  the  House,  and  except  in  so 
far  as  he  is  backed  up  by  the  authority  of  the 
House,  which  of  course  he  usually  is,  he  has  no 
authority.  The  authority  of  the  House  is  ex- 
pressed through  him  as  a  spokesman,  and  so  it 
is  in  the  case  of  an  ordinary  public  meeting— the 
yiews  of  the  meeting  are  expressed  through  the 
chairman  as  its  mouthpiece.  But  to  say  that  he 
may  refuse  to  let  a  member  of  the  meeting  make 
a  speech  when  he  desires  to  do  so,  and  the 
majority  of  the  meeting  desire  to  hear  him,  is  an 
extravagant  proposition.  Then  the  charge  goes 
on,  "and  did  bMUkve  in  an  excited  and  disorderly 
manner."  Now,  I  do  not  know  what  the  views 
of  the  Sheriff-Substitute  of  excited  and  disorderly 
manners  ore,  but  I  should  like  to  have  the  facts 
stated  to  us  on  which  the  Sheriff-Substitute 
grounds  his  view  that  Mr  Armour's  conduct  was 
disorderly — I  might  think  otherwise.  Then  the 
charge  goes  on,  "and  did  interrupt,  obstruct, 
and  disturb  the  proceedings  of  the  said  meeting, 
and  did  persist  in  so  doing."  That  apparently 
means,  that  the  meeting  being  in  sympathy  with 
Mr  Armour,  he  proposed  to  continue  bis  remarks, 
and  was  continuing  to  speak  in  spite  of  the  inter- 
ruptions caused  by  the  minority  of  the  meeting. 
But  in  BO  doing  he  wss,  in  the  exercise  of  his 
own  light,  contravening  no  law  or  statatc  I  ever 


heard  of.  But  I  do  not  think  we  need  go  on 
with  this.  I  am  of  opinion,  and  very  clearly  of 
opinion,  that  there  is  nothing  set  forth  in  this 
charge  which  amounts  to  a  crime  by  the  law  of 
Scotland.  There  is  no  offence  of  any  kind 
libelled,  and  therefore  there  can  be  no  conviction 
following  on  this  complaint.  If  I  had  to  express 
an  opinion  as  to  this  prosecution,  I  might  have  to 
use  very  strong  language.  I  think  this  prosecu- 
tion is  most  nimious,  and  I  entirely  disapprove  of 
the  conviction.  On  these  grounds,  and  without 
entering  at  all  upon  the  technical  point  of  the 
adjournment  of  the  diet,  I  think  we  diould  qnash 
the  conviction,  and  with  expenses. 

LoBD  OBAiaaouCi — I  concur  altogether  with  the 
opinion  expressed  by  your  Lordship,  and  upon 
the  same  grounds  as  those  that  your  Lordship 
has  stated.  The  only  difficulty  that  I  had  in 
coming  to  that  conclusion  was  the  decision  given 
in  the  case  of  Sletgh.  No  doubt  the  indictment 
in  this  case  is  modelled  npon  that  which  was  ap- 
proved of  in  that  case.  But  it  ia  not  quite  easy 
to  say  that  the  same  result  as  in  that  case  must 
follow  in  all  cases  where  the  charge  is  framed  in 
the  same  words  and  with  the  same  collocation  of 
words.  One  thing  must  be  considered,  that  even 
if  the  libel  is  framed  in  the  same  way  in  two 
oases,  the  decision  in  one  case  must  not  be  neces- 
sarily regarded  as  governing  the  decision  in 
another  case  where  the  circumstances  are  dif- 
ferent. Now,  in  the  case  of  Sleigh  the  meeting 
was  not  publicly  convened  for  the  'purpose  of  a 
candidate  addressing  the  electors.  The  meeting 
was  called  for  a  particular  purpose,  viz.,  for 
promoting  a  petition  against  a  bill  then  before 
Parliament,  and  those  only  were  invited  to 
be  present  who  wished  to  take  part  in  the  proceed- 
ings of  the  meeting  as  called,  but  whether  they  took 
put  in  the  proceedings  or  not,  the  efforts  of  any- 
one— anyone  not  being  one  of  those  who  sympaUu 
ised  with  the  object  of  the  meeting — who  tried 
to  interfere  with  the  purpose  of  the  meeting, 
would  naturally  result  in  disturbance,  and  very 
likely  in  what  might  be  a  breach  of  the  peace. 
But  I  do  not  think  that  the  circumstances  here 
disclose  the  same  kind  of  case  at  all.  Here  the 
meeting  was  publicly  called  that  all  might  have 
an  opportunity  of  hearing  the  views  which  Mr 
Dundos  might,  as  a  candidate  for  the  Parliamen- 
tary representation  of  the  county,  submit  to 
them,  and  also  with  the  view  of  making  him 
acquainted  with  the  views  that  they  entertained 
as  regarded  himself.  This  is  not  the  only  thing 
that  may  be  made  matter  of  observation.  The 
meeting  was  called  by  Mr  Dnndaa  for  the  pur- 
pose of  making  known  his  views,  and  if  an 
opportunity  was  afforded  him  of  fairly  and  fully 
making  known  his  views,  it  does  not  follow  that 
there  was  any  implied  obligation  on  his  hearers 
to  follow  any  one  course  the  chairman  might  wish 
them  to  foUow  in  regard  to  the  subsequent  pro- 
ceedings. Well,  it  came  to  pass  after  Mr  Dnndas 
had  concluded  his  speech  that  the  chairman 
informed  the  meeting  that  Mr  Dundas  was  willing 
to  answer  questions  that  anyone  in  the  meeting 
might  wish  to  put  to  him.  Now,  this  opportunity 
was  afforded  to  the  meeting,  but  it  was  not  obli- 
gatory for  anyone  to  rise  up  and  ask  Mr  Dundas 
a  question  without  prefacing  it  by  any  remarks. 
It  was  a  matter  for  the  consideration  of  the 
meeting,  and  aooordingly  Mr  Armour  rose  and 
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did  make  some   remarks   before   patting    any 
qneation.     Bat  he  was  qaite  entitled  to  make  any 
obaervationa   prefatory   to   his    qaestion    if    he 
thooght  fit.,  and  if  the  meeting  allowed  him.   The 
chairman  in  this  matter  was  bound  to  follow  the 
'wiU  of  the  meeting,  so  I  oannot  hold  that  Mr 
Armour   committed    any    breach    of   order   in 
coming  forward  to  address  the  meeting.    True, 
the   chairman   tbongbt   differently    as    to    his 
oondnot,  but  he  was   only  the  representatiTe 
of  the  meeting,  and  I  do  not  think  that  Mr 
Armoar   did    anything   wrong   in   not    sitting 
down  when  called   npon  by  the  chairman  to 
do  so.      Anyone  coming  forward  at  that  time 
to   address  the  meeting  was  qnite  within  bis 
right  in  80  doing.     Well,  now,  if  yon  start  from 
t^t  view,  and  read  throogh  the  words  of  the 
libel  as  to  what  the  appellant  did,  and  which 
constitote  the  offence  charged,  I  do  not  think 
yon  will  find  anything  more  than  this,  that  Mr 
Armoar  kept  bis  feet  and  insisted  in  speaking 
to  the  meeting,  which  was  a  thing  quite  within 
his  right  to  do.      Take  the   hardest  words  that 
are  against  Mr  Armonr  in  the  indictment — they 
amount  to  no  more  than  this,  that  Mr  Armonr 
insisted   on   addressing  the   meeting  after  the 
chairman  had  told  him  to  sit  down.     But  that 
alone  will  not  do.     If  we  are  to  find  that  anyone 
is  guilty  of  a  breach  of  the  peace,  I  think  we  must 
haTe  more  than  that.     I  therefore  agree  with 
your  Lordship  in  thinking  this  appeal  ought  to 
be  sustained. 

LoBD  M'Labxn — ^I  entirely  concur  with  yonr 
Lordship  in  the  chair,  and  also  with  the  obser- 
Tations  which  your  Lordship  made  as  to  the 
right  of  chairmen  at  public  meetings  to  control 
the  business  carried  on  at  that  meeting.  I  also 
concur  with  the  opinion  of  Lord  Graighill  as 
regards  oases  like  that  of  Sleigh.  And  I  think,  on 
the  same  grounds,  that  a  meeting  which  is  called 
for  a  particular  purpose — although  the  adyer- 
tisement  calling  it  may  have  been  public — may 
be  not  a  public  but  a  private  meeting,  held 
in  prirata  rooms  for  that  particular  purpose. 
I  suppose  in  that  case  if  anyone  took  to  inter- 
rupting the  harmony  of  the  meeting  by  speaking 
against  the  purpose  for  which  the  meeting  was 
called  he  might  be  summarily  ejected.  Whether 
or  no  he  should  be  criminally  tried  by  the  police 
with  the  chance  of  two  years'  imprisonment  may 
be  dependent  upon  the  amount  of  disturbance 
that  was  caused.  I  agree  with  your  Lordships 
that  there  is  nothing  here  to  support  the  con- 
viction. 

ConTiction  quashed. 

Oonnael  for  Oomplainer— Oomrie  Thomson — 
Oathrie.  Agents — B.  B.  Simpson  &  Lawson, 
W.8, 

Oonnsel  for  Bespondent — ^D.-F.  Mackintosh, 
Q.C.— Low.  Agents  —  Hamilton,  Einnear,  i 
Beatson,  W.S. 


Wednesday,  March  10. 

(Before  Lord  Young,  liotd  Graighill,  and 
Lord  M'Laren). 

SHALL  V.  HART  (P.-F.  OF  LAKABKSHIBK). 

Juslieiary  Case*  —  IndiePment  —  Undiieharged 
Saakrupt— Debtors  (SeoOanel)  Act  1880  (43 
and  4i  Viet.  cap.  34),  sees.  18, 14 — Banknipteg 
Frauds  and  Disabilities  (Ikotland)  Act  1884 
(47  and  48  Viet.  cap.  16),  see.  4. 

The  Bankruptcy  Frauds  and  Disabilities 
Act  1884  provides  by  sec.  4  that  where  an 
undischarged  bankrupt  obtains  credit  to  the 
extent  of  £20  or  upwards  from  any  person, 
without  informing  snch  person  that  he  is  an 
nndisoharged  bankrupt,  he  shall  be  gnilty  of 
"  a  crime  or  offence  under  the  Debtors  (Boot- 
land)  Act  1880."    Held  that  the  reference  is 
to  sec.  13  of  that  Act,  which  provides  for 
the  punishment  of  certain  offences  which 
may  be  committed  by  a  debtor  in  a  process 
of  sequestration  or  cessio,  and  not  to  sea  14, 
which  provides  for  offences  which  may  be 
committed  by  a  creditor  in  snch  a  process. 
JusiUelary  Oases — Fraud — Intent  to  Defiraud — 
Ondiseharged    Bankrupt — Debtors  (Borland) 
Aet  1880  (43  and  44   Viet.  cap.  Si)— Bank- 
ruptcji  Frauds  and  Disabilities  (SeoOand)  Aet 
1884  (47  and  48    Viet.   cap.    16}   tee.    i  — 
Rdeeaney. 

Held  (diss.  Lord  OraighiU)  that  it  is  essential 
to  a  conviction  under  section  4  of  the  Bank- 
ruptcy Frands  and  Disabilities  Act  1884, 
that  it  be  averred  and  proved  that  the  accused 
acted  with  intent  to  defrsnd. 
The  Debtors  (Scotland)  Act  1880,  sec.  13,  provides 
— ' '  The  debtor  in  a  process  of  sequestnitian  or 
cessio  shall  be  deemed  guilty  of  a  crime  and 
offence,  and  on  conviction  before  the  Court  of 
Justiciary,  or  before  the  Kieriff  and  a  jury,  shall 
be  liable  to  be  imprisoned  for  any  time  not  ex- 
ceeding two  years,  or  by  the  Sheriff  witbont  a  jury 
for  any  time  not  exceeding  sixty  days  with  or 
without  hard  labour — (A)  In  each  of  the  oases 
following,  unless  he  proves  to  the  satisfaction 
of  the  Oonrt  that  he  had  no  intent  to  defraud,  that 
is  to  say" — The  section  then  proceeds  to  narrate 
different  crimes  and  offences  which  may  be  com- 
mitted by  a  debtor  in  such  a  process.  Section  14 
provides — "If  any  creditor  under  any  petition 
for  sequestration  or  cessio,  or  disposition  omnitim 
bonorum,  wilfully,  and  with  intent  to  defraud, 
makes  any  false  claim,  or  makes,  or  tenders  any 
proof,  affidavit,  declaration,  or  statement  of  ac- 
count which  is  untrue  in  any  material  particular, 
he  shall  be  deemed  guilty  of  a  crime  and  offence," 
and  on  conviction  thereof  shall  be  liable  to  be 
imprisoned  for  any  time  not  exceeding  one  year 
with  or  without  hard  labour. 

Section  4  of  the  Bankruptcy  Frands  and  Disa- 
bilities (Scotland)  Act  1884  provides—"  Where 
an  undischarged  bankrupt  obtains  credit  to  the 
extent  of  £20  or  npwards  from  any  person,  with- 
out informing  such  person  that  he  is  an  nndia- 
charged  bankrupt,  he  shall  be  gnilty  of  a  crime 
and  offence,  and  may  be  dealt  with  and  punished 
as  if  he  had  been  guilty  of  a  crime  and  offence 
under  the  Debtors  (Scotland)  AjOt  1880,  and  th« 
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provisions  of  that  luA  shall  apply  to  proceeding; 
uncler  this  section." 

On  8th  January  1886  a  libel  was  presented  to 
the  Sheriff  of  Lanarkshire  at  the  instance  of  James 
Neil  Hart,  Proonrator- Fiscal  of  Lanarkshire, 
charging  William  Small  with  an  ofFence  under  the 
ith  section  of  the  Bankraptcy  Frand  and  Disa- 
bilities (Scotland)  Act  1884  (which  section  was 
set  forth  in  the  indictment).  The  libel  set  forth 
that  section,  "and  that  by  section  13  of  said 
Debtors  (Scotland)  Act  1880  it  is,  inier  alia, 
enacted  that  the  debtor  in  a  process  of  seqnestra- 
tioQ  or  cessio,  on  conviction  of  a  crime  and 
offence  under  that  Act  before  a  Oonrt  of  J  astioiary 
or  before  the  Sheriff  and  jury,  shall  be  liable  to 
be  imprisoned  for  any  time  not  exceeding  two 
years,  or  by  the  Sheriff  without  a  jury  for  any 
time  not  exceeding  sixty  days'  with  or  without 
hard  labour."  It  then  proceeded  to  charge  him 
with  a  crime  and  offence  under  section  4  of  the 
Act  of  188'!  (above  quoted),  in  so  far  as  being  an 
nndiscbarged  bankrupt  he  obtained  credit  from 
firms  set  forth  in  the  libel,  for  goods  therein  also 
set  forth,  to  the  extent  of  £20  and  upwards  in 
each  of  several  cases  charged  in  the  four  charges 
of  the  libel,  which  were  not  paid  for,  and  "this 
he  did  withont  informing "  these  firms  "that  he 
was  an  ondisoharged  bankrupt,  and  said  firms  not 
being  aware  that  he  was  an  andisoharged  bank- 
mpt. "  It  was  not  set  forth  that  there  was  intent 
to  defrand. 

The  accused  conducted  Us  own  defence.  At 
the  first  diet  no  objections  were  stated  to  the  rele- 
vancy. He  pleaded  not  guilty.  At  the  second 
diet  proof  was  led ;  the  accused  led  no  evidence, 
bnt  addressed  the  jury.  The  second  and  third 
charges  were  withdrawn.  The  jury  found  him 
guilty  of  the  first  and  f  onrth  charges,  and  recom- 
mended him  to  leniency  on  account  of  his  want 
of  knowledge  of  the  Acts  of  Parliament  founded 
on.  The  Sheriff-Substitute  (Lebb)  passed  sen- 
tence of  three  months'  imprisonment. 

This  was  a  bill  of  suspension  and  liberation 
presented  by  Small  on  the  grounds  which  appear 
from  his  pleas-in-law,  which  were  as  follows : — 
"(1)  The  said  criminal  libel  having  charged 
the  oomplainer  with  an  offence  falling  within 
and  punishable  under  the  ISth  in  place  of 
the  14th  section  of  The  Debtors  (Scotland) 
Act  1880,  the  same  was  irregular  and  incom- 
petent (2)  The  punishment  libelled  not  being 
applicable  to  the  offence  libelled,  the  com- 
plainer  is  entitled  to  have  the  proceedings  sus- 
pended. (3)  There  being  no  allegation  in  the 
foresaid  criminal  libel  of  any  intention  to  defraud 
on  the  part  of  the  accused,  the  same  was  irrele- 
vant even  assuming  the  offence  to  fall  tmder  the 
foresaid  13th  section  of  the  Debtors  (Scotland) 
Act.  (4)  The  proceedings  complained  of  being 
irregular  and  incompetent,  the  oomplainer  is  en- 
titled to  suspension  as  craved." 

Argued  for  the  appellant — It  has  been  settled 
that  if  any  section  of  a  statute  is  quoted  in  an  in- 
dictment charging  the  contravention  of  a  statute, 
any  section  to  which  reference  is  particularly 
made  there  must  also  be  quoted — ff.  M.  Adtoeate 
T.  Lauder  and  Longmuir,  May  1,  1844,  2  Broun 
177.  If  the  complainer  had  committed  any  offence 
nnder  section  4  of  the  Act  then  punishment  should 
be  awarded  under  the  14th  and  not  the  13th  sec- 
tion of  the  Act  of  1880.  These  being  two  sec- 
tions under  which  punishment  conld  be  awarded. 


the  presumption  of  law  was  that  the  section  giving 
the  milder  punishment  was  to  be  taken,  and  the 
14  th  section  was  not  quoted  or  referred  to  in 
the  libel— Cooper  v.  Dunean,  Feb.  3,  1886,  23 
S.  L.  R.  355.  (2)  In  any  prosecution  for  a  crime 
under  the  Act  of  1884,  which  was  really  for  a 
crime  where  the  Act  of  1880  was  applicable,  the 
words  "with  intent  to  defraud"  formed  part  of 
a  relevant  charge  under  the  Act  of  1880.  Frand 
was  not  suggested  anywhere  in  the  case ;  fraud 
was  of  the  essence  of  the  crime,  and  therefore 
most  be  libelled. 

Argued  for  the  respondent — This  case  was 
tried  before  the  case  of  Cooper  v.  Dunean  was 
decided.  The  libel  was  just  in  the  words  of  the 
Act  of  1884.  In  the  Act  of  1884  there  was  no- 
thing about  intent  to  defraud,  nor  did  the  reason 
of  the  statute  require  such,  while  in  the  Act  of 
1880  the  proof  of  absence  of  intent  to  defraud 
was  laid  on  the  accused  where  the  circumstances 
prima  foteie  imputed  an  offence.  It  must  be 
assumed,  there  being  no  exception  in  law  taken 
to  the  charge  of  the  Sheriff,  and  no  record  of  it 
being  before  the  Court,  that  he  had  directed  the 
jury  on  that  question  according  to  law,  and  it 
was  thus  impossible  now  to  go  into  the  question. 

At  advising — 

LoBD  OBAiaHtUi — ^The  complainer  in  this  sus- 
pension and  liberation  complains  of  a  verdict 
returned  against  him  by  a  jury  in  the  Sheriff 
Court  of  Lanarkshire  at  Olasgow  on  25th 
January  1886,  when  he  was  tried  on  a  criminal 
libel  at  the  instance  of  the  Procurator-Fiscal  of 
the  county  charging  him  with  the  crime  and 
offence  set  forth  in  the  4th  section  of  the 
Bankruptcy  Frauds  and  Disabilities  (Scotland) 
Act  1884  (47  and  48  Vict.  o.  16),  and  of  a 
sentence  which  in  respect  of  the  verdict  was 
passed  upon  him  by  the  Sheriff.  The  first 
objection  stated  against  the  verdict  and  sentence 
is  that  the  criminal  libel  was  irregttlar  and 
incompetent,  in  respect  that  it  charged  him 
with  an  offence  falluig  within  and  punishable 
under  the  13th  in  place  of  nnder  the  14th 
section  of  the  Debtors  (Scotland)  Act  1880; 
the  second  is,  that  there  being  no  allegation 
in  the  foresaid  libel  of  any  intention  to  defrand 
on  the  part  of  the  accused,  the  same  was  irrele- 
vant, even  assnming  the  offence  to  fall  under  the 
13th  section  of  the  statute ;  the  third,  that  no 
evidence  of  fraud  or  deceit  was  adduced  at  the 
trial;  and  the  fourth,  that  the  jury  were  not 
directed  by  the  judge  that  fraud,  or  the  intention 
to  cheat  or  deceive,  was  a  necessary  element 
My  opinion  is  that  all  these  objections  are  un- 
tenable, and  ought  to  be  overruled.  With 
reference  to  the  first,  the  18th  section,  and  not 
the  14th,  is  that  which  alone  was  applicable  to 
the  offence  with  which  the  complainer  wag 
charged,  as  the  complainer  is  a  sequestrated 
bankrupt,  and  section  13  contains  no  enactment 
creating  an  offence  which  can  be  committed  by 
any  other  than  a  sequestrated  bankrupt  The 
14th  section,  on  the  other  hand,  applies  ex- 
clusively to  a  creditor  nnder  any  petition  for 
sequestration  or  cessio,  or  disposition  omnium 
banorum,  and  cannot  be  committed  by  any  other 
than  sach  creditor.  When,  therefore,  it  is 
enacted  by  the  4th  section  of  the  Bankruptcy 
Frauds  and  Disabilities  (Scotland)  Act  1884, 
^  that  where  an  undischarged  banlmipt  obtains 
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credit  to  the  extent  of  £20  or  upwards  from 
any  person  -vrithoat  informing  snob  person  that 
he  is  an  undischarged  bankrupt,  he  shall  be 
guilty  of  a  crime  and  offence,  and  may  be  dealt 
with  and  pTmished  as  if  he  had  been  gnilty  of  a 
crime  and  offence  nnder  the  Debtors  (Scotland) 
Act  1880,  and  the  provisions  of  that  Act  shall 
apply  to  provisions  nnder  this  section,  the 
reasonable  and  the  only  reasonable  interpretation 
appears  to  me  to  be  that  he  shall  be  punished 
nnder  the  section  which  applies  to  the  case  of 
an  nndischarged  bankrupt,  and  not  nnder  the 
section  which  applies  ezclasively  to  an  offence 
committed  by  a  fraudulent  creditor.  Upon  this 
point  I  have  no  difficulty  whatever,  and  nothing 
but  confusion  could,  as  I  think,  result  from  the 
opposite  interpretation. 

As  to  the  second  objection,  my  opinion  is  that 
the  charge  was  well  laid.  The  offence  was 
described  in  the  very  words  of  the  statnte  by 
whioh  it  was  created,  and  in  order  to  render  the 
charge  relevant  it  was  not  necessary  that  there 
shonld  be  introduced  into  the  libel  any  kind  of 
qualification.  The  things  which  have  to  be 
proved  by  the  prosecutor  are  those  specified  in 
the  4th  section.  Nor  can  it  be  said  that  upon 
this  view  frand  or  deceit  is  not  au  element  which 
■  most  be  present,  if  the  accused  is  to  be  oon- 
vioted.  There  is  an  implication  in  the  enact- 
ment that  an  undischarged  bankrupt  ordering 
goods  to  the  value  of  more  than  £20  from  any 
person  without  informing  such  person  that  he  is 
an  nndischarged  bankrupt,  is  guilty  of  conceal- 
ment for  the  purpose  of  obtaining  credit,  which 
he  wonld  not  get  were  the  fact  that  he  is  an  un- 
discharged bankrupt  to  be  commTmicated.  This 
implication  may  be  displaced,  but  the  burden  of 
proof  rests  npon  the  accused,  and  if  there  be  no 
such  proof,  then  nothing  more  is  necessary  to 
warrant  the  judge  or  jury  in  convicting  if  the 
two  cardinal  facts  be  established. 

The  third  objection  is  that  there  was  no  proof 
of  fraud  or  deceit  laid  before  the  jury.  Such 
proof  on  the  part  of  the  prosecutor  was  not 
necessary,  because  the  ordering  of  goods  by  an 
undischarged  bankrupt  to  the  extent  of  £20  or 
upwards  from  any  person,  and  the  concealment 
from  such  person  that  he  is  an  undischarged 
bankrupt,  are  the  requisites  of  which  the  allega- 
tion and  the  proof  are  thrown  on  the  prosecutor. 
If  these  are  proved,  and  the  implication  of  the 
statnte  be  not  disphused  by  evidence  inconsistent 
with  that  implication — whether  it  be  adduced  by 
the  prosecutor  or  the  accused  is  unimportant — 
the  accused  may  be  rightly  convicted. 

Lastly,  it  is  said  that  the  Sheriff  before  whom 
the  case  was  tried  did  not  make  the  jury  aware 
that  frand  or  deceit  was  an  element  in  the  crime 
or  offence  with  which  the  complainer  was 
charged.  But  there  is  no  proof  of  this  omission, 
and  it  must  be  assumed  that  all  that  was  neces- 
sary for  the  proper  direction  of  the  jury  was 
afforded  by  the  Judge  who  presided  at  the  trial 
The  complainer,  it  is  said,  appeared  without 
counsel  or  agent  to  assist  him  in  his  defence,  but 
this,  so  far  as  agency  was  concerned,  was  his  own 
choice.  He  had  the  offer  of  professional  assist- 
ance, but  that  offer  was  refused,  and  whatever 
else  may  be  said,  there  is  for  the  {dea  of  hard- 
ship no  foundation.  Apart  from  ^is,  however, 
considerations  of  compassion  are  entirely  out  of 
place  on  such  an  occasion  when  such  an  objec- 


tion as  that  now  nnder  consideration  is  urged  as 
a  reason  for  quashing  a  verdict.  We  are  asked 
to  assume  that  the  Sheriff  failed  in  his  duty,  and 
to  hold  this  assumption  to  be  fact  wonld  not  only 
be  an  unwarrantable,  but  as  regards  the  JTodge 
wonld  be  an  unfair  oonolnsion. 

LoBi>  M'Lakbn — It  is  with  hesitation  that  I 
differ  from  the  opinion  expressed  by  Lord  Oraig- 
bill  npon  one  of  the  points  r^sed  by  this  bill  of 
snspension,  bat  as  the  result  of  the  opinion  I 
have  come  to  is  to  the  effect  that  this  libel  is 
not  relevant,  and  as  the  result  of  that  opinion,  if 
it  should  be  upheld,  would  be  that  the  suspender 
in  this  case  wonld  be  set  at  liberty,  I  cannot 
withhold  giving  expression  to  it. 

I  concur  with  Lord  Craighill's  opinion  in  re- 
gard to  the  first  point.  It  is  quite  clear  that  the 
reference  in  the  Act  of  1884  is  to  the  13th  aeo- 
tion  of  the  Act  of  1880,  and  not  to  the  14th.  It 
is  desirable  to  point  out,  that  as  expressed  in  the 
13th  section  of  the  Act,  the  offence,  which  is  an 
offenoe  oreated  by  the  Act  of  Parliament,  ean 
only  be  committed  by  the  bankrupt,  while  the 
offenoe  mentioned  in  the  14th  section  of  the  Act 
of  1880  may  be  committed  by  any  creditor  of 
the  bankrupt  to  the  prejudice  of  the  other  oredi- 
tora,  and  it  is  scarcely  credible  that  the  Act  of 
1880  should  have  intraided  that  such  a  crime  as 
this  should  be  tried  nnder  an  indictment  referring 
to  that  section. 

Now,  we  may  proceed  upon  that  assnmptioD, 
and  consider  bow  a  relevant  indictment  should 
be  framed.  We  must  look  first  to  the  Act  of 
1880,  and  in  setting  forth  the  crime  the  charge 
wonld  be,  that  the  Debtors  (Scotland)  Act  1880 
had  been  contravened,  in  respect  that  the  statnte 
declares  that  in  any  contravention  of  each  of  the 
cases  following,  unless  the  accused  psrty  pi«Tea 
to  the  satisfaction  of  the  Court  that  he  bad  no 
intention  to  defraud,  the  party  so  contravening 
any  of  the  cases  shall  be  guilty  of  a  crime  within 
the  meaning  of  the  Act.  And  then  wonld  f  (dk>w  a 
list  of  the  offences,  and  then  that  the  offenoe  was 
a  crime  in  the  meaning  of  the  Act  of  1884,  aeo; 
4.  I  do  not  say  it  is  necessary  that  the  cJanses 
should  follow  eaich  other  in  that  order,  but  it  is  ne- 
cessary that  both  sections  should  be  set  ont  in  the 
libel,  and  in  charging  a  prisoner  the  proper  da- 
flnition  of  the  crime  wonld  be  that  which  I  hava 
indicated.  Now,  in  the  libel  here  the  4th  aeo- 
tion  of  the  statnte  of  1884  is  folly  set  out,  and 
then  the  libel  proceeds — "And  by  section  18  of 
said  Debtors  (Scotland)  Act  1880  it  is,  inter  oUa, 
enacted  that  the  debtor  in  a  prooeas  of  seqnes- 
tration  or  oeasio,  on  conviction  of  a  orima  or 
offenoe  nnder  that  Act,"  shall  be  liable  to  be 
imprisoned,  Sus.  That  is  omitting  the  iroids, 
"  unless  he  prove  to  the  satisfaction  of  the  Gomt 
that  he  had  no  intention  to  defraud."  Now,  if 
these  words  constitute  part  of  the  definition 
of  the  crime,  then  the  recital  of  the  crime  in  the 
mutilated  form  in  which  it  appears  in  the  libel 
here  is  different  from  that  which  the  Legislatnre 
intended  when  it  framed  the  Act  The  words 
of  the  libel  will  in  that  case  indnda  oaaea  m 
offences  which  the  Legislature  never  intandad 
should  be  included,  while  the  Act  of  1880  ia 
limited  in  its  operation  to  cases  only  where  than 
is  an  intention  to  defraud.  It  is  true  the  Aot  of 
1884  does  not  use  these  words,  but  naea  a  peii- 
phrasis,  "  without  informing  such  person  that  be 
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is  an  nndisoharged  bankmpt,"  bnt  it  seeing  to 
me  ^at  the  meaning  of  the  two  is  identical. 
The  differenoe  between  them  does  not  go  to  the 
relevancy  of  the  libel,  but  only  to  the  establish- 
ment by  proof  of  the  offence  alleged  to  have 
been  committed.  In  this  case  it  may  well  be 
that  no  injustice  has  been  done  by  the  convic- 
tion of  the  appellant,  bnt  one  reason  why  this 
Coart  should  enforce  great  strictness  as  to  the 
framing  of  indictments  in  regard  to  relevancy  is 
to  make  it  plain  that  it  is  right  that  the  Jadge 
who  tries  tiie  case  should  have  brought  before 
him  everything  that  is  a  necessary  ingredient  to 
the  crime  of  which  the  prisoner  is  accused. 
That  is  my  view  upon  the  second  point  in  the 
case,  and  it  necessarily  follows  that  the  result 
would  be  that  the  accused  should  have  been 
charged  as  a  person  who  had  obtained  goods 
with  intent  to  defraud.  I  am  therefore  of 
opinion  that  the  appeal  ought  to  be  sustained. 

LoBD  Yomto — As  I  chance  to  be  in  the  chair, 
I  have  only  a  casting  vote  and  not  a  deliberative 
voice  in  this  matter,  but  the  difference  of  opinion 
between  your  Iiorddups  puts  it  upon  me  to  exer- 
cise my  casting  vote  so  that  titere  may  be  a 
judgment. 

I  confess  I  think  there  is  a  great  deal  to  be 
said  upon  both  sides.  I  sympathise  greatly  with 
Lord  Craigbill's  opinion  that  by  finding  this 
indictment  irrelevant  we  should  go  a  step  to- 
wards showing  that  section  4  of  the  Act 
1884  is  inoperative.  I  cannot  say  I  think  very 
highly  of  that  clause;  it  has  not  been  well 
drafted,  and  the  language  of  it  would  extend 
and  apply  to  oases  that  it  is  quite  clear  the 
Legislature  could  certainly  not  have  intended  to 
punish  as  offences. 

The  language  is,  "Where  an  undischarged 
bankrupt  "—this  is  simply  an  undischarged  bank- 
mpt, no  matter  when  and  how  he  may  have 
become  bankmpt;  it  may  have  been  twenty  years 
ago — "obtains  credit  to  the  extent  of  £20  or 
upwards  from  any  person  without  informing 
such  person  that  he  is  an  undischarged  bank- 
rupt, he  shall  be  guilty  of  a  crime  and  offence." 
I  think  it  not  only  conceivable,  but  quite  possible, 
that  men  who  have  been  bankmpt,  and  who  have 
never  been  discharged  from  their  bankruptcy, 
have  carried  on  business  afterwards  quite 
honestly,  getting  credit  from  tradesmen,  many 
of  the  persons  from  whom  they  so  got  credit  not 
being  aware  that  they  were  undischarged  bank- 
rupts. Yet  any  case  of  that  kind  wonld  fall 
under  the  language  of  the  statute,  and  any  per- 
son so  trading  quite  honestly  might  be  cbarged 
as  a  criminal,  and  if  convicted  under  the  words 
of  this  statute,  sentenced  with  or  without  hard 
labour  to  imprisonment  for  two  years.  It  is 
plain  that  the  language  of  the  Act  would  include 
such  cases  as  these,  and  it  is  equally  plain  that 
in  the  spirit  of  the  Act  it  never  could  have  been 
meant  to  apply  to  such  cases.  Now,  in  turning 
to  a  valuable  manual  which  deals  with  this 
matter,  although  the  author  is  speaking  of 
summary  convictions,  and  not  of  an  indictment 
— I  mean  Faley  on  Summary  Convictions — we 
find  (p.  185)  the  following,  which  I  think  ex- 
presses the  trae  view  of  the  case : — "Though  in 
generd  it  may  be  sufficient  to  state  the  fact  in 
the  words  of  Qie  Act  of  Parliament,  yet  it  is  not 
always  safe  merely  to  convey  the  description  of 


the  offence  in  those  words ;  for  where  the  statute 
describes  an  offence  in  such  general  terms  as 
will  embrace  a  variety  of  circumstances,  a  general 
description,  though  pursuant  to  the  words  of  the 
Act,  is  insufficient,  unless  the  circumstances  be 
set  out  with  time,  place,  number,  &c.  Also,  if 
the  offence  be  such  only  sub  modo,  the  offender 
must  appear  to  be  within  the  penal  conditions 
specified ;  and  consequently  all  these  modifying 
or  exempting  circumstances  which  are  enacted 
in  the  same  clause  with  the  offence  itself,  and 
the  absence  of  which  is  a  constituent  part  of  the 
crime,  must  be  expressly  noticed."  Now,  the 
literal  terms  of  the  Act  here  are— "If  an  nndis- 
oharged bankrupt  obtains  credit  from  any  person 
for  £20  without  informing  such  person  that  he  is 
an  undischarged  bankrupt."  There  is  also  a 
reference  to  the  Act  of  1880.  That  reference 
is  not  merely  for  explaining  the  character  and 
defining  the  punishment  to  which  anyone  who 
is  convicted  of  the  offence  is  liable,  but  also  for 
the  declaration  that  the  provisions  of  that  Act 
shall  apply  to  any  proceedings  under  this 
section  of  the  Act  of  1884.  I  agree  with  your 
Lordships  that  clause  13  is  the  clause  in  question, 
and  when  we  refer  to  clause  18  we  find  the  words, 
"unless  he  proves  to  the  satisfaction  of  the 
Oourt  that  he  bad  no  intent  to  defraud."  Bat 
I  think  I  expressed  an  opinion  during  the  aign- 
ment  that  the  matter  of  putting  the  on/ut  of 
proving  absence  of  intent  to  defraud  upon  the 
accused  vras  not  of  much  avail  to  the  pro- 
secutor, because  unless  the  Judge  or  jury  trying 
the  facts  think  there  was  intent  to  defraud  he 
will  not  obtain  a  conviction.  Here  the  langnage 
of  the  Act  of  1880  appears  to  pnt  upon  the 
accused  person  the  omit  of  proving  that  he  bad 
no  intent  to  defraud.  But  the  very  fact  that 
that  onvt  is  pnt  upon  him,  and  that  unless  that 
intent  to  defraud  is  proved  he  cannot  be  con- 
victed, signifies  that  the  intent  to  ietnvA  is  of 
the  essence  of  the  offence.  For  if  it  is  not 
material  to  show  that  there  was  no  intent  to 
defraud,  it  would  have  been  idle  to  say  that  be 
WM  to  establish  that  there  was  no  intent  to 
defraud,  since  the  ^nui  of  proving  anything  im- 
material could  never  be  pnt  upon  the  accnsed. 
A  Judge  or  jury  judges  of  the  case  before  them 
as  a  whole,  without  regard  to  the  particular  way 
in  which  any  single  point  may  be  raised,  and  if 
upon  the  whole  matter  they  are  satisfied  that 
there  was  no  intent  to  defraud  on  the  part  of 
the  accused,  they  could  not  convict.  Even  the 
failure  of  the  accused  himself  to  prove  that  be 
had  no  intent  to  defraud  wonld  not  relieve  the 
Judge  or  jury  from  the  necessity  of  acting  upon 
their  own  convictions  if  they  were  under  the 
impression  that  he  had  had  no  intent  to  defraud. 
That  intent  being  an  element,  and  a  necessary 
element,  in  the  offence,  the  Judge  may  point  out 
to  the  jury  that  it  is  reasonable  to  hold  that 
that  element  exists  in  the  case,  and  the  jury  may 
so  take  it  if  they  agree  that  that  element  is  in 
the  case,  bnt  not  otherwise.  I  therefore  take 
it  that  any  crime  under  the  Act  of  1880  which 
is  brought  into  the  Act  of  1884  by  reference  to 
the  provisions  of  the  former  statute,  must  have 
as  a  necessary  element  of  the  offence  the  intent 
to  defraud.  That  intent  is  a  necessary  element 
of  every  offence  therein  declared  to  be  an 
offence,  and  punishable  as  such.  I  am  not 
going  to  define  what  must  be  in  any  partioalaT 
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fraud,  but  it  is  necessary  that  there  should  be 
the  intent  to  defraud  the  person  with  whom  the 
accused  dealt  I  think  that  any  other  view  would 
give  a  forced  construction  to  the  language  of  the 
statute,  and  would  make  it  include  cases  that  were 
not  intended  by  the  Legislature  to  be  included. 

I  think  it  will  not  do  in  framing  the  indictment 
merely  to  follow  the  words  of  the  statute,  but  it 
must  be  shown  in  the  indictment  that  the  alleged 
offence  comes  nnder  the  statute,  including  the 
intent  to  defraud.  Now,  I  do  not  find  that  here. 
Te^e  these  words  again,  "obtains  credit, "  what 
does  that  mean  ?  Does  that  mean  that  it  would 
be  an  offence  under  the  statute  if  he  received 
credit  from  anyone  without  soliciting  it,  or  must 
he  apply  for  or  do  something  to  get  credit  ?  Now, 
the  language  which  is  used  in  describing  the  par- 
ticular offence  says  the  accused  "being  an  undis- 
charged bankrupt  within  the  meaning  of  section 
4  of  the  said  Act,  did  on  the  11th  or  l2th  day  of 
May  1885,  or  on  one  or  other  of  the  days  of  that 
month,  or  of  April  immediately  proceeding,  or  of 
Jnneimmediately  following,  in  or  near  the  premises 
in  St  Enoch  Square,  Glasgow,  then  or  recently  be- 
fore occupied  by  him,  or  elsewhere  in  or  near 
Glasgow  to  the  complainer  unknown,  obtain  credit 
from  the  firm  of  James  Adam,  Son,  &  Company, 
fruit  broker,  Temple  Court,  Liverpool,  to  the  ex- 
tent of  £25, 14s.  6d.  "  Now,  I  asked  in  the  conrse 
of  the  debate  what  did  be  do  to  obtain  this  credit 
from  James  Adam ;  nobody  knew.  Nobody  in 
fact  could  tell  us  what  the  accused  had  done  so  as 
(o  render  him  liable  to  be  charged  with  an  offence 
nnder  the  Act.  It  is  not  stated  in  the  indictment 
what  he  did  to  obtain  credit,  or  what  kind  of 
credit  it  was,  nor  how  it  was  procured.  There  is 
no  information  on  these  subjects  given  in  the  in- 
dictment. If  no  credit  was  given,  if  it  was  s 
ready-money  transaction,  and  if  in  such  a  trans- 
action the  bankrupt  failed  to  pay,  he  would  not 
be  liable  under  the  statute.  It  is  a  curious  ob- 
servation on  the  section,  but  there  is  no  doubt  that 
it  is  so.  Now,  I  do  not  know  what  are  the  facts 
of  the  case,  but  we  ought  to  have  them  so  set  ont 
in  the  indictment  that  it  would  be  plain  that  they 
constitated  an  offence  within  the  scope  of  the 
statute,  and  that  the  case  is  not  one  of  those  to 
which  the  Legislature  never  intended  the  statute 
to  apply.  If  one  is  to  conjecture,  we  may  con- 
dude  that  the  case  did  come  under  the  scope  of 
the  statute,  but  in  a  case  of  that  sort  it  is  not  easy 
to  charge  fraud  against  the  accused,  and  to  charge 
the  acts  done  in  obtaining  credit  as  having  been 
done  frandolently.  I  qaite  see  the  difficulty  of 
framing  a  relevant  indictment  on  such  lines,  but 
that  points  rather  in  the  direction  indicated  in 
Lord  Craighill's  opinion,  that  the  provision  in 
clause  4  might  prove  unworkable.  If  that  were 
BO,  I  would  not  be  very  sorry,  and  it  would  not  be 
the  first  time  that  a  clause  attempting  to  make  a 
new  crime  by  the  words  of  the  statute  had  proved 
nnworkabls.  There  is  plenty  of  law  to  punish 
anyone  who  is  really  guilty  of  fraudulently  ob- 
taining goods — that  is,  of  obtaining  goods  in  an 
immoral  and  discreditable  way.  But  I  think  that 
nnder  this  section  there  may  be  cases  where  a 
levelant  charge  of  fraud  could  be  charged,  but  it 
must  always  appear  from  the  statements  in  the 
libel  as  to  the  prisoner's  conduct,  and  the  facts 
stated  in  the  indictment  as  attributed  to  the  ac- 
cused, that  he  acted  with  a  fraudulent  intent  and 
purpose. 


In  this  case  I  am  very  far  from  being  free  of  a 
suspicion  as  to  the  integrity  of  the  purpose  of  the 
accused,  but  I  do  not  think  that  this  is  a  safe 
conviction.  I  am  very  far  from  saying  here 
that  the  accused's  fraudulent  intent  was  made  out. 
No  one  could  tell  whether  the  Sheriff-Substitnte 
in  his  charge  to  the  jury  told  them  that  the  fraudu- 
lent mind  most  be  proved  as  a  necessary  part 
of  the  crime  before  they  could  convict  the 
prisoner ;  there  was  no  information  on  that  point 
That  does  not  give  me  any  confidence  to  proceed 
to  uphold  the  conviction  that  such  evidence  wag 
adduced,  and  the  recommendation  to  mercy  whioh 
the  jury  gave,  on  the  ground  that  he  was  ignorant 
of  the  Act  of  Parliament,  supports  that  view.  On 
these  grounds  my  opinion  coincides  with  that  of 
Iiord  M'Laren,  and  that  being  so,  the  conviction 
will  be  quashed. 

Conviction  quashed. 

Counsel  for  Complainer — Guthrie— GoBens. 
Agent — ^W.  U.  Patrick,  Solicitor. 

Counsel  for  Bespondent — J.  A.  Beid.  Agent — 
Crown  Agent 


OOUET  OF   SESSION. 


Wednesday,  March  10. 

SECOND    DIVISION. 

[Sheriff  of  Lanarkshire. 
CORPOBATION   OP   RCTHEBGLEM   V. 
BAINBRIDOE. 
Sermtude — Extinction   of  Servitude  —  Boad — 
Abandonment. 

A  right  of  servitude  constituted  by  pos- 
session will  be  held  abandoned  by  disuse  f<Mr 
less  than  forty  years  if  it  clearly  appears  that 
the  disuse  was  intended  as  an  abandonment 
of  the  servitude. 
Burgh — Royal  Burgh — Boad — Servitude. 

In  a  dispute  between  the  magistrates  of  a 
royal  bnrgb  and  a  proprietor  therein,  relative 
to  the  property  of  a  private  road  therein, 
the  magistrates  produced  a  title  which  prima 
faeie  included  it,  while  the  latter  proidnced 
none.      It   appeared  that  his  predecessors 
had  formerly  enjoyed  a  servitude  over  it,  but 
that  one  of  them  had,  between  twenty  and 
thirty  years  before  the  question  arose,  aban- 
doned the  use  of  it  and  formed  a  new  access 
to  his  lands.      Held  that  the  magtstntea 
were  proprietors  of  the  road,  because  it  lay 
witUn  the  burgh  and  they  were  not  shown 
to  have  parted  with  it,  bat,  on  the  contrary, 
had  a  title  which  prima  facie  inclnded  it; 
(2)  that  any  right  of  servitude  which  the 
proprietor's  predecessors  had  over  it  had 
been  abandoned  by  them. 
This  was  an  action  relating  to  the  right  to  the 
toium  and  the  use  of  a  road  within  the  royal 
burgh  of  Butherglen.     In  187C  the  Corporation 
acquired  from  James  Graham,  trustee  of  the  de- 
ceased Mr  and  Mrs  George  Thomson,  certain 
lands  within  the  bnrgh,  conform  to  dispoaitiim 
dated  16th,  and  recorded   in   the  Be^ster  o( 
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Sasines  for  the  bni^h  of  Batherglen  the  17tb, 
days  of  Angnst  1876.  The  disposition  conveyed 
to  the  bnrgh  "All  and  'Whole  the  lands  called 
Low  Oorsehill  acquired  by  Major-GeDeTal  John 
Spens  of  Stonelaw  from  sundry  proprietors.  .  .  . 
Item — All  and  Whole  the  lands  called  North  and 
South  Sheriff  Bidges  .  .  .  and  extending  to  8 
acres  2  roods  and  12  falls  or  thereby,  bounded 
by  the  road  to  Castlemilk  [afterwards  known  as 
Mill  Street]  and  lands  of  Adam  Johnston  respec- 
tively on  the  west,  the  lands  of  Olincarthill  on  the 
north,  and  the  lands  of  Low  Corsehill  on  the 
east,  and  the  lands  of  Walter  Whyte  on  the  south 
.  .  .  which  several  subjects  and  others  before 
disponed  lie  contiguous  within  the  burgh  of 
Butherglen  and  county  of  Lanark  ,  .  ,  and 
whole  parts  and  pertinents  thereof,  and  free  ish 
and  entry  to  and  from  the  said  lands. " 

George  Bainbridge,  tobacconist  in  Batherglen, 
the  defender  of  this  action,  acquired  by  disposi- 
tion, dated  and  recorded  in  November  1877,  from 
David  Warnock,  flesher  in  Batherglen,  and  some- 
time Provost  of  the  burgh,  a  plot  of  ground  in 
the  burgh  adjoining  that  conveyed  to  the  burgh 
as  above-mentioned,  conform  to  disposition  by 
Warnock  in  bis  favour,  and  which  was  described 
as  "bounded  on  the  north-by-east  by  an  old 
private  road  leading  from  Mill  Street,  along  which 
it  extends  for  295  feet  6  inches  or  thereby." 

The  old  private  road  here  mentioned  was  the 
road  in  dispute  in  this  action.  The  Corporation 
maintained  that  the  defender's  land  did  not  in- 
dnde  it  or  any  part  of  it,  and  that  it  was  wholly 
in  their  property,  and  had  been  so  held  by  them 
and  their  authors  for  over  iO  years,  and  formed 
an  access  to  their  conjoined  landis  of  Sheriff 
Bidges  and  Iiow  Oorsehill,  and  the  only  access 
to  their  separate  lands  of  Sheriff  Bidges.  The 
defender,  on  the  other  hand,  denied  the  right 
alleged  by  the  Oorporation  to  the  property  or 
exclusive  use  of  the  road,  and  he  maintained 
that  so  far  as  they  used  it,  it  was  only  by  suffer- 
ance ;  and  that  even  assuming  that  they  had  any 
fight  of  property  in  it,  he  had  a  servitude  over 
it  which  bad  been  exercised  by  him  and  his  pre- 
decessors for  upwards  of  40  years  prior  to  the 
raising  of  this  question  between  the  parties,  for 
all  purposes  necessary  to  the  full  enjoyment  of  his 
property.  The  question  arose  in  consequence  of 
the  defender  opening  up  a  new  access  to  his  land 
from  the  road  ia  question  in  1880,  and  closing 
the  access  from  Mill  Street  which  had  been  made 
in  18.56  by  his  predecessor  as  after  stated. 

This  action  was  brought  by  the  Corporation 
in  the  Sheriff  Court,  craving  the  Court  "First, 
To  find  and  declare  that  the  pursners  are 
the  sole  owners  or  heritable  proprietors,  a  centra 
ttsque  ad  eoelum,  of  the  lolum  of  the  access  to 
their  lands  of  Sheriff  Bidges,  lying  in  the  burgh 
of  Butherglen  and  county  of  Lanark,  by  the  road 
leading  into  said  lands  from  the  highway  to  Castle- 
milk, now  known  by  the  name  of  Mill  Street, 
which  road  forms  the  north  or  north-by-eastem 
boundary  of  the  defender's  lands,  adjoining  those 
belonging  to  the  pursuers :  Second,  To  interdict 
the  defender  from  using  or  interfering  in  any  way 
with  said  access  or  road  :  And  Third,  To  ordain 
the  defender  to  remove  a  gate  erected  by  him  at 
the  western  end  of  said  access  or  road,  and  to 
restore  the  same  to  the  condition  in  which  it  was 
before  his  interference  therewith." 

The    poisuers   pleaded — "(1)  The  pursuers' 


Corporation  being  a  royal  burgh,  has,  in  virtue 
of  its  charters,  a  title  to  all  lands  within  the 
burgh  not  embraced  in  any  title  showing  divest- 
ment by  them.  (2)  The  pursuers  being  the  sole 
proprietors  of  the  »<^um  of  the  access  or  private 
road  condescended  on,  are  entitled  to  decree  of 
declarator  as  concluded  for.  (6)  In  any  event, 
the  use,  if  any,  bad  by  the  defender  or  his  pre- 
decessors, being  temporary,  interrupted,  and  on 
the  sufferance  of  the  pursuers  and  their  prede- 
cessors, he  has  acquired  no  rights,  either  of 
property  or  servitude,  in  the  said  road  or  access." 

The  defender  pleaded  that  tbe  pursuers  had 
no  title  to  sue  the  action  ;  that  they  had  no  right 
of  property  or  servitude  in  the  road,  and  that, 
assuming  them  to  be  proprietors,  he  had  a  servi- 
tude «ver  it. 

A  proof  was  led.  With  regard  to  the  use  be- 
fore 1856,  it  appeared  that  before  Warnock 
acquired  the  ground  in  that  year  his  predecessors 
had  used  part  of  the  road  in  dispute,  consisting  of 
about  60  feet  from  the  west  end  (marked  A  on 
the  plan  hereafter  referred  to)  chiefly  for  driving 
up  it  their  cows  when  letting  them  into  the  park 
of  which  the  defenders'  lands  formed  part,  and 
which  was  called  Johnstone's  park.  "They  did 
not  use  the  road  eastward  of  that  60  feet. 
Shortly  after  Warnock  acquired  the  land  in  185C 
he  shut  np  the  entrance  from  the  disused  private 
road  and  made  a  new  one  from  Mill  Street,  the 
main  road  from  Butherglen  to  Castlemilk,  imd 
thereafter  used  the  new  entrance.  [Warnock 
being  insane  was  not  examined].  When  the 
defender  acquired  the  lands  from  Warnock  in 
1877,  the  entrance  was  by  this  gateway  in  MiU 
Street  which  had  been  made  by  Warnock 
in  1856.  In  1880  defender  closed  this  entrance 
to  the  lands,  which  he  then  occupied  as  a  nursery 
garden,  from  Mill  Street,  and  formed  a  new  en- 
trance from  the  private  road  in  dispute  about  68 
feet  up  from  Mill  Street.  He  also  erected  a  gale 
at  the  end  of  the  private  road  nearest  Mill 
Street,  and  put  a  lock  on  it 

The  pursners  produced  other  titles  in  support 
of  their  claim  to  the  tolum  of  the  rood  in  dispute, 
but  these  need  not  be  referred  to  or  quoted,  since 
the  view  of  the  Court  was,  as  found  in  the  inter- 
locutor quoted  infra,  that  the  road  was  included 
in  the  disposition  to  them  of  1876  above  quoted. 

The  Sheriff-Substitute  (LxBs)  pronounced  this 
interlocutor: — "The  Sheriff-Substitute  having 
considered  the  cause,  finds  that  the  titles  produced 
by  the  pursuers  do  not  explicitly  instruct  that 
the  road  in  question,  between  the  points  A  and  B 
on  the  plan,  falls  witfain  the  ground  conveyed  to 
them  by  tbe  said  titles  :  Finds  that  tbe  pursuers 
have  failed  to  prove  that  they  have  had  ex- 
clusive possession  of  the  said  road :  Finds,  in 
these  circumstances,  as  matter  of  law-:(l)  That 
the  evidence,  documentary  and  oral,  addaced  by 
the  pursuers  is  inept  in  law  to  qualify  a  right  of 
property  in  the  said  road  in  their  favour;  (2) 
that  the  pursuers  not  being  the  proprietors  of 
the  said  road,  have  no  title  in  law  to  have  tbe 
defender  interdicted  from  making  use  of  the 
same  or  making  an  entrance  thereto ;  therefore 
sustains  the  first  plea-iu-law  stated  by  the  defen- 
der ;  assoilzies  him  from  the  conclusions  of  the 
action  as  laid ;  and  decerns. 

'^Note. — At  the  closing  of  the  record  the  case 
was  carefully  debated  by  parties  on  the  pleadings 
and  the  titles  produced  by  them,  and  the  couoIot 
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sion  at  which  I  then  arrived  was — Firstly,  that 
the  defender  had  no  title  of  property  to  the  said 
road  ;  and  secondly,  that  the  writs  prodnced  by 
the  pursuers  did  not  expressly  instract  that  the 
road  belonged  to  them,  or,  at  any  rate,  instmot 
it  so  distinctly  as  to  justify  me  in  holding  that 
the  defender  mast  be  restrained  from  using  the 
road  unless  he  established  a  right  of  seryitude. 
I  referred  the  parties  at  the  debate  to  the  case  of 
Begbie't  Trtutee*  t.  Thomson,  December  13, 
1871,  9  S.L.B.  166,  and  allowed  the  pursuers  the 
opportunity  of  establishing,  if  they  could,  at  the 
proof  that  was  to  take  place,  that  they  had  had 
such  possession  of  the  road  as  sufficed  to  inter- 
pret their  titles,  as  including  within  their  scope 
the  Kolum  of  the  ground  in  question.  Now,  pos- 
session adequate  to  qualify  such  a  right  must  be 
either  exclusive  possession,  or  possession  snch 
that  the  use  or  possession  had  by  others  was 
plainly  to  be  ascribed  to  a  right  not  inconsistent 
with  the  right  of  property  asserted  by  the  pur- 
suers. On  a  consideration  of  the  evidence  I  am 
of  opinion  that  the  pursuers  have  failed  to 
establish  possession  of  the  necessary  character, 
and,  indeed,  it  may  be  qnestioned  whether  their 
proof  instructs  any  very  distinct  possession  at  all. 
That  being  so,  the  pursuers'  case  fails,  and  they 
have  no  tiue  to  sne.  But  as  a  great  deal  of  evid- 
ence has  been  led  in  regard  to  the  character  of 
the  defender's  right,  I  may  shortly  say  that  it 
seems  to  me  the  preponderance  of  evidence  goes 
distinctly  to  set  np  tlie  right  of  servitude  over  the 
toad  in  question  that  the  defender  claims." 

On  appeal  the  Sheriff-Prineipal  (Olabk)  ad- 
hered. 

The  pursuers  appealed  to  the  Becond  Division 
of  the  Oourt  of  Session. 

Argued  for  them — (1)  The  Burgh  of  Buther- 
glen  was  a  royal  burgh.  The  portion  of  land 
constituting  the  road  in  question  was  originally 
a  part  of  their  land,  and  as  no  title  was  produced 
showing  that  they  had  parted  with  their  right  of 

Sroperty  in  it,  the  title  still  remained  in  them — 
'amieton  t.  Magi$irates  of  Dundee,  December 
10,  1884,  12  R.  800.  (2)  The  defender  had  not 
shown  any  right  of  servitude.  Now,  for  the 
defender  to  prove  his  case  it  was  necessary  for 
him  to  show  that  for  at  least  forty  years  prior  to 
1856  the  proprietors  of  the  piece  of  ground  he 
held  had  exercised  a  right  of  servitude  over  it ; 
for  it  was  admitted  that  in  1856  Wamook  gave 
up  nsing  that  road  as  a  means  of  entrance  to  this 
gronnd,  and  from  that  time  until  the  defender 
tried  to  exercise  a  servitude  over  it,  i.e.,  from 
1866  to  1880,  it  had  not  been  used  by  the  proprie- 
tor of  that  ground.  In  HiU  v.  Ramtay,  80th 
March  1810,  a  servitude  by  possession,  witbont 
written  title,  was  claimed,  and  it  was  proved  that 
there  had  been  forty  years'  possession,  but  inter- 
ruption for  between  twenty  and  thirty  years  by 
ploughing  over  the  road  was  also  proved,  and  the 
servitude  was  held  to  have  been  abandoned — 5 
Baton's  App.  299 ;  OampbeU  DouffUu  v.  Hozier, 
October  19, 1878,  16  S.L.B.  14. 

Argued  for  the  defender — ^The  pursuers  could 
not  show  a  good  title  to  the  lolum  of  the  road. 
The  evidence  showed  that  a  servitude  had  existed 
over  this  road  at  least  for  some  68  feet  up  from 
Mill  Street,  as  an  access  to  the  defender's  laud, 
for  more  that  forty  years.  A  servitude  could  not 
be  extingnisbed  by  disuse  for  less  than  f or^  years 
—Mann  t.  AwU*, May  4, 1886, 12  B.  (H.L)  52. 


At  advising — 

LoBD  TouMo — This  action  is  substantially  a  de- 
clarator affirmative  of  property  over  the  road 
which  is  the  subject  of  dispute,  and  negative  of  a 
servitude  over  it,  and  it  concludes  for  an  order  on 
the  defender  to  remove  a  gate  which  he  has  put 
up  as  an  entrance  to  his  ground  from  the  road  in 
question.  The  action  was  originally  brought  in 
the  Sheriff  Court  of  Lanarkshire,  and  the  Sheriff- 
Substitute,  and  on  appeal  the  Sheriff,  have  held 
that  the  pursuers,  who  are  the  Corporation  of 
Butberglen,  have  not  sufficiently  established  their 
title  to  the  property — that  is,  the  road — by  the 
titles  they  produce,  and  have  dismissed  the  actioo 
on  that  ground.  But  they  have  expressed  an 
opinion  that  the  defender  has  established  the  fact 
that  he  has  a  right  of  servitude  over  that  road. 
The  note  appended  to  the  Sheriff-Substitute's 
judgment  contains  these  words — "But  as  a  great 
deal  of  evidence  has  been  led  in  regard  to  the 
character  of  the  defender's  right,  I  may  shortiy 
say  that  it  seems  to  me  the  preponderance  of 
evidence  goes  distinctly  to  set  up  the  right  of 
servitude  over  the  road  in  question  that  the  de- 
fender claims."  The  judgment  of  the  Sheriffs 
therefore  is,  fint,  that  the  pursuers  have  no  right 
of  property  in  the  said  road,  and  aeeon<%,  Aat 
as  they  are  not  the  proprietors  of  the  road  they 
have  no  title  to  prevent  the  defender  from  so 
nsing  it,  or  from  patting  up  a  gate  as  an  entianoe 
from  it  to  his  own  land. 

Now,  I  am  of  a  different  opinion,  and  I  think 
that  the  pursuers'  right  of  proper^  in  the  road 
is  sufficiently  instructed  by  the  titles  prodooed. 
The  Corporation  of  the  royal  burgh  of  Bnther- 
glen  are  the  pursuers  in  this  action,  and  the 
tdum  of  the  defender's  property  lies  within  the 
boundaries  of  the  burgh,  and  the  »olum  of  the 
road,  the  right  to  which  is  in  dispute,  also  lies 
within  the  burgh.  It  lies  within  the  boundary 
of  the  burgh  and  belongs  to  the  burgh,  unless 
indeed  it  can  be  shown  that  the  bnt^  has  parted 
with  the  right  to  it,  and  that  has  not  been  shown. 
There  is  nothing  indeed  to  indicate  that  except 
the  disposition  dated  in  1876,  and  that  title  seems 
very  clearly  to  show  that  the  road  in  question  is 
the  property  of  the  bargh.  This  is  at  least  a 
good  ^ma  facie  title  to  it,  and  there  is  no  prior 
or  better  title  produced  in  opposition  to  it. 

That  being  so,  the  question  is  reduced  to  the 
point  on  which  the  Sheriff-Substitute  and  the 
Sheriff -Principal  did  not  decide  the  case,  whether 
the  defender  has  established  a  right  of  servitude 
over  this  road  ?  At  the  debate  before  xta  the  oon- 
tention  that  he  had  established  a  right  of  servi- 
tude over  more  than  68  feet  of  the  road  was 
abandoned.  There  is  no  doubt  evidence  in  the 
case  tending  to  show  that  prior  to  the  year  1866 
there  was  an  entrance  to  the  field  now  oocnpiad 
by  the  defender,  and  that  that  entrance  was 
situated  some  60  feet  up  this  road.  Now,  it 
appears  that  so  far  as  the  evidence  jgoes  irith 
regard  to  the  period  prior  to  the  year  1866 
the  entrance  to  this  field  was  60  feet  up  the 
road,  and  that  the  cow  or  cows  that  requind  to 
be  pnt  in  or  taken  out  of  this  field  were  driven 
along  this  road.  In  the  absence  of  anything  to 
show  the  contrary,  an  action  raised  in  1866  to 
have  a  right  of  servitude  over  this  road  declared 
might  have  been  successful,  as  showing  the  exer- 
,  oise  of  the  servitude  right  of  driving  a  oow  np 
I  this  road  for  68  feet.    But  in  1856  the  then  pro- 
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prietor  of  the  field  shut  ap  that  entranoe  to  it, 
and  went  to  the  expense  of  opening  another 
for  his  own  uses,  which  opened  on  to  the  pablio 
road,  jast  a  few  yards  off.  His  predecessors  in 
title  had  not  done  so,  bat  he  opened  a  new  en- 
tranoe at  his  own  expense.  That  being  so,  there 
was  no  occasion  to  use  the  old  entranoe,  and  we 
have  no  occasion  to  iuqnire  whether  the  right  to 
use  the  road  before  1856  was  acquired  by  right 
or  only  by  tolerance.  Kow,  these  facts  show  that 
this  entrance  from  the  road  to  the  defender's 
field  has  been  disused  for  a  period  of  nearly 
thirty  years,  and  the  question  now  is,  whether 
we  are  to  affirm  now  in  1886  that  that  use  was 
grounded  on  a  right  to  nse  the  load,  and  to  nega- 
tire  the  argument  that  if  there  was  any  right 
to  use  the  road  prior  to  1856  that  right  had 
fallen  by  disuse  since  that  year.  Now,  I  think 
that  the  cessation  of  the  use  of  this  entranoe  in 
the  way  in  which  it  has  been  established  it 
WM  done  has  a  bearing  upon  the  nse  prior 
to  1856,  and  it  also  indicates  that  that  use  may 
hare  been  by  tolerance  and  not  by  right.  Bnt 
farther,  I  think  that  the  shutting  up  of  the  old 
entrance,  the  making  of  a  fence  up  the  road  so 
as  to  afford  a  continuous  barrier  to  all  passage 
along,  and  the  opening  of  the  new  entrance  into 
the  pablio  ruad,  and  its  use  for  a  long  period,  will, 
upon  the  anthoritiee,  operate  as  an  abandonment 
of  that  burden  upon  the  property.  I  think  the 
whole  system  of  abandonment  of  this  entrance 
for  a  long  period  has  a  very  material  bearing  upon 
the  question  of  whether  abandonment  really 
was  intended.  I  think  that  it  was,  and  that 
ProTOSt  Wamook  did  not  intend  to  transmit  any 
such  right  to  his  successors  in  title.  I  think 
farther,  that  eyen  if  we  assume  a  right  of  servi- 
tude, it  might  be  abandoned — if  constituted  other- 
wise than  by  deed — and  that  such  abandonment 
might  be  made  by  disuse  of  the  right  for  less 
than  forty  years,  if  it  is  made  clear  that  that 
disuse  was  really  meant  as  an  abandonment 
of  the  right.  I  think  that  Wamock  by  his  pro- 
ceedings really  meant  this,  eyen  if  he  ever  had  a 
rig^t  of  servitude  over  this  road,  and  that  he  did 
not  intend  to  convey  this  burden  on  the  land 
when  he  sold  it. 

On  the  whole  matter,  I  am  of  opinion  that  we 
should  alter  the  judgment  of  the  Sheriff,  repel 
the  defences,  and  find  the  pursuers  entitled  to 
decree  in  terms  of  the  conclusions  of  the  action. 

IiosD  Obaiqsiu.— I  concur. 

loBD  BuTHZBTunD  OiiABX — I  agree.  I  4hink 
on  the  question  of  title  that  that  is  settled  by  the 
sasine  of  1 876.  I  am  content  to  take  that  as  a  good 
prima/aeie  title  for  the  pursuers,  and  no  more  is 
wanted  in  this  case. 

With  respect  to  the  question  of  servitude,  I 
agree  with  what  your  Lordship  has  said,  and  only 
wish  to  add,  I  am  afraid  that  Warnock  did  not 
tiiink  that  he  had  any  right  of  servitude  over  this 
road,  but  owing  to  his  mental  condition  he  can- 
not be  examined,  and  we  have  no  statements  to 
that  effect,  so  we  must  take  it  that  he  was  satis- 
fied that  the  right  prior  to  1866  was  due  to  toler- 
ance and  not  to  any  right.  When  he  made  the 
new  access  to  his  field  from  the  public  road  he 
must  have  given  up  all  intention  to  use  the  other 
access  to  which  he  thought  be  bad  no  right 

The  IioBD  SvanoR-Oixaji  was  absent. 


The  Court  pronounced  this  interlocutor : — 
"Find  (1)  that  the  road  in  question,  being 
the  road  from  A  to  B  on  the  plan  Ko.  9/2  of 
process,  is  included  within  the  subjects 
conveyed  to  the  appellants  by  the  disposi- 
tion No.  9/1  of  process  [the  disposition  to 
the  burgh  granted  by  Graham  (Thomson's 
trustee)  in  1876,  as  quoted  above],  and  that  the 
lolum  thereof  belongs  in  property  to  them ; 
(2)  that  for  forty  years  prior  to  1856  the  pre- 
decessors of  the  respondent  in  the  subjects 
conveyed  to  him  by  the  disposition  No.  10/3 
of  prooess,  used  the  said  road  between  the 
point  A  and  a  point  60  feet  or  thereby  east- 
wards thereof,  but  no  further,  as  an  access 
to  their  said  subject ;  (S)  that  in  or  about  the 
year  1 856  the  respondent's  predecessor  Pro- 
vost Wamock  made  an  entrance  to  the  lands 
now  belonging  to  the  respondent  from  the 
public  street,  at  the  point  C  on  the  said 
plan,  and  therenpon  ceased  to  use  the  said 
road  or  any  part  thereof  as  an  access  to  the 
said  lands,  and  that  from  and  after  the  said 
year  1856  no  part  of  the  road  now  in  ques- 
tion was  used  by  the  said  Provost  Warnock 
or  the  respondent  until  the  respondent  in 
or  about  the  year  1880  made  an  entrance  to 
the  said  lands  from  the  road  now  in  question, 
and  closed  the  entrance  made  by  Provost 
Warnock  in  1856 ;  (4)  that  in  those  circum- 
stances any  right  of  access  acquired  by  the 
respondent's  predecessors  in  the  said  subjects 
has  been  lost  by  abandonment:  Therefore 
sustain  the  appeal,  recal  the  interlocutor  ap- 
pealed from,  repel  the  defences,  and  find 
the  parsners  entitled  to  decree  in  terms  of 
the  conolasions  of  the  action :  Find  the  pur- 
suers entitled  to  expenses  in  the  Sheriff  Ooart 
and  in  this  Oonrt,"  &o. 

Counsel  for  Parsners — Pearson — Hay.    Agents 
—J.  &  A.  Hastie,  S.S.O. 

Counsel  for  Defender — Rhind — A.  8.  D.  Thom- 
son.    Agent— William  Officer,  S.ao. 


Thursday,  March  11. 

SECOND    DIVISION. 

SHANES,  APPLICANT. 

Proeeu—POor  ZJoH— Probabilis  Causa— 2>teiM«n 
of  Opinion  among  Beportert—Aet  of  Sederunt 
21«t  December  1842. 

A  applied  to  be  admitted  to  the  benefits 
of  the  poor  roll  in  order  to  bring  an  action 
of  damages  against  the  presbytery  of  the 
church  of  which  he  was  a  probationer.  The 
reporters  on  the  probabUit  eauta  were  equally 
divided  in  number  as  to  whether  he  had  a 
probabilit  eavta  or  not.  The  Court,  having 
regard  both  to  the  division  of  opinion  among 
the  reporters  and  to  the  peculiar  nature  of  the 
action  proposed  to  be  brought,  re/^ied  the 
application. 

In  this  case  the  Bev.  W,  H.  Shanks,  who  was  a 
probationer  of  the  Bef  ormed  Presbyterian  Church 
and  resided  in  Lanark,  lodged  an  application 
that  he  might  be  admitted  to  the  benefit  of  the 
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poor  roll  nnder  the  Act  of  Sedemnt  of  21st  De- 
cember 1842  for  the  purpose  of  briogiog  an  ac- 
tion against  the  Beformed  Presbyterian  Presby- 
tery. The  Second  Division  remitted  the  case  to 
the  reporters  on  the  probabilia  causa.  The  re- 
porters stated  that  they  were  "equally  divided  in 
opinion  npon  the  application,  and  vre  would 
therefore  respectfully  leave  the  same  with  the 
Oourt  to  be  disposed  of  by  them  as  they  may 
think  proper." 

The  presbytery  argned — Though  the  reporters 
were  equally  divided  in  number  as  to  whether 
there  was  a  prdbabili*  eavta  ox  not,  the  fact  was 
that  the  two  counsel  who  acted  as  reporters  were 
of  opinion  that  he  had  not,  while  the  two  agents 
were  of  opinion  that  he  had.  That  being  so,  it 
must  be  held  that  he  had  not  a  probaMlis  catua, 
and  the  application  therefore  ought  to  be  refused 
—Clark  V.  OampbeU,  July  6,  1838,  11  S.  908; 
Carr  v.  North  British  Railway  Company,  Nov. 
1,  1885,  13  B.  113.  In  the  case  of  Marshall 
[infra]  a  counsel  and  agent  were  on  each  side. 

Argued  for  Mr  Shanks — It  was  the  practice 
when  the  reporters  were  divided  in  opinion  as 
to  whether  Qiere  was  a  probabilis  eauta  or  not, 
to  hold  that  the  application  ought  to  be  granted 
— Marshall  ▼.  North  British  Sailteay,  July  13, 
1881,  8  B.  939;  Maokay's  Court  of  Session 
Practice,  i.  837. 

At  advising — 

Ijohd  Jusnois-CjcEBK — I  am  inclined  to  refuse 
this  application  solely  on  the  ground  that  the 
party  hAs  not  produced  any  reason  for  showing 
that  we  should  interfere.  The  reporters  to  whom 
the  case  was  remitted  have  not  found  that  he  has 
a  prdbabUis  eavta,  and  I  see  no  reason  why  we 
ahould  interfere. 

IiOBD  YouHO — I  am  for  refusing  the  application, 
although!  am  not  disposed  to  assent  to  any  uni- 
versal mle  as  to  refusing  such  applications.  The 
permission  to  be  put  upon  the  poor's  roll  is  on 
indulgence  granted  to  poor  people  so  that  they 
may  conduct  a  litigation  and  to  prevent  hardship 
to  them.  The  professional  bodies  appoint  cer- 
tain of  their  members  who  undertake  the  duty 
of  seeing,  if  any  person  thinks  he  is  aggrieved,  he 
should  have  the  means  of  bringing  his  case  be- 
fore the  courts,  even  if  he  has  not  means  to  do 
this  in  an  ordinary  manner,  and  all  our  proceed- 
ings are  taken  for  their  protection,  and  against 
the  lawyers  for  the  poor  being  called  npon  to 
give  their  help  to  unworthy  persons.  As  the 
Lord  President  points  out  in  a  case  that  was 
cited  to  us,  all  the  precautions  taken  by  the  court 
are  taken  for  the  protection  of  the  lawyers  and 
agents  appointed  by  professional  bodies  at  the 
order  of  the  Court.  The  remit  used  to  be  to  the 
lawyers  for  the  poor  themselves,  but  it  was 
thought  better  to  remit  the  cases  to  uninterested 
parties  to  see  whether  there  is  a  probaiiUis  causa. 
I  think  that  it  is  right  that  the  Court  should  look 
at  the  kind  of  case  that  is  submitted  to  the  re- 
porters, and  I  do  not  think  that  this  is  a  kind 
of  case  on  which  we  should  look  with  great  con- 
sideration. A  clergyman  wishing  to  have  it  as- 
certained in  the  Court  of  Session  whether  his 
views  or  those  of  certain  other  persons  in  his 
oburcb  are  right  seems  to  me  not  a  case  which 
we  can  view  with  much  favour.  I  think  this 
application  ought  to  be  refused. 


LoBD  OiuiOHiuci — I  concur.  In  the  ordinary 
oases  the  privilege  of  admission  to  the  poor's  roll 
will  not  be  granted  unless  the  reporters  who  are 
appointed  for  that  purpose  report  that  the  ap- 
plicant has  a  probabilis  eavsa,  and  where  the  law- 
yers appointed  for  that  purpose  are  divided  in 
opinion  there  can  be  no  such  report  presented ; 
if  there  were,  the  Act  of  Sedemnt  would  have  no 
meaning.  I  do  not,  however,  say  that  this  must 
be  a  universal  rule,  but  I  do  not  think  that  there 
is  anything  in  this  case  to  make  us  deviate  from 
the  general  rule. 

LoBD  BuTHEBFCBD  CiABX— I  agree,  and  I  base 
my  opinion  upon  the  special  kmd  of  case  that 
the  applicant  here  proposes  to  bring  before  the 
Court. 

The  Court  refused  the  application. 

Counsel  for_  Applicant— Orr.      Agent— Hngh 


Brown  jnn.,  'W.S. 

Counsel  for  Presbytery — H'Kechnie. 
— D.  Maclachlan,  S.S.C. 


Agent 


Friday,  March  12. 

FIEST   DIVISION. 

[Dean  of  Guild  Oowi. 
BLAIR  V.  DUNDAS   AND  OTHERS  (TRUSTEES 

FOR  THE  EDINBURGH  ASSEMBLY  ROOMS). 
Property — Building  Bestrietion — Negative  Serti- 
tude — Light — Servitus  luminum — ^Ne  Inminibua 
officiator. 

A  feuar  of  ground  in  Edinburgh  built 
somewhat  within  the  boundary  of  his  pro- 
perty, leaving  a  passage  at  the  side.     An 
adjoining   feuar   from    the  same  superior, 
whose  title  was  earlier  in  date,  opened  out 
in  his  gable-wall  windows  looking  into  the 
passage.     After  these  windows  had  been  in 
use  for  more  than  the  prescriptive  period  the 
owner  of  the  first-mentioned   building  and 
of  the  passage  proposed  to  build  nearer  the 
margin  of  bis  property,  with  the  result  of  de- 
priving these  windows  of  the  light  they  en- 
joyed.    Held  that  he  could  not  be  restrained 
from  doing  so,  since  there  was  not  in  the 
titles  or  by  any  other  writing  a  servitude  of 
light  and  air  constituted  in  favour  of  the  tene- 
ment in  wliich  the  windows  were  placed,  and 
such  a  servitude  being  of  a  negative  character 
could  not  be  acquired  by  prescriptive  use. 
The  Edinburgh  Assembly  Booms  were  built  in 
1786  on  part  of  the  extended  royalty  of  the  City 
of  Edinburgh  then  being  f  eued  out  by  the  Magis- 
trates of  Edinburgh.     The  charter  to  the  trustees 
of  the  Assembly  Booms,  which  was  granted  in 
1789,  conveyed  to  them  two  pieces  of  ground 
whereon  the  Assembly  Booms  and  Music  Hall 
now  stand.     These  buildings  covered  the  whole 
ground  feued  except  passages  at  either  side  of 
the   buildings,    which    passages   were  used  for 
carriages,  &,c. 

In  1787,  subsequent  to  the  erection  of  the 
Assembly  Booms,  a  charter  was  granted  in  favour 
of  John  Brough,  wright,  to  the  stance  of  ground 
immediately  to  the  east  of  that  upon  which  the 
Assembly  Booms  had  been  built,  the  stance  being 
described  as  bounded  "on  the  west  by  the  east 
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passage  into  the  Ajssembly  Boom's."  Skortly  before 
the  date  of  this  charter  Brough  had  erected  upon 
this  stance  a  f  onr-storied  tenement  with  certain 
of  its  windows  looking  into  the  space  left  vacant 
as  a  passage  at  the  side  of  the  Assembly  Booms. 
No  right  of  servitude  in  favour  of  this  tenement 
appeared  in  the  title  granted  to  Brough  nor  in 
those  of  the  proprietors  of  the  Assembly  Booms. 

In  1863  Bobert  Blair,  being  then  proprietor  of 
the  street  and  snuk  flats  of  this  tenement,  obtained 
'warrant  from  the  Dean  of  Guild  for  certain  alter- 
ations which,  inter  alia,  involved  making  a  new 
window  looking  into  the  passage.  The  plan  was 
submitted  to  the  directors  of  the  Assembly 
Booms,  and  their  secretary  Mr  Stewart  endorsed 
It — "We  agree  to  the  alterations  proposed — 
For  the  Directors  of  the  Assembly  Booms,  Joan 
STEWutT,  Secy."  In  this  process  the  Assembly 
Booms  trustees  denied  Mr  Stewart's  authority  so 
to  indorse  the  plan.  Blair  also  acquired  other 
portions  of  the  tenement  in  1861  and  1863. 

In  April  186d  a  petition  was  presented  in  the 
Dean  of  Quild  Court,  Edinburgh,  by  Bobert 
Dundas  of  Amiston  and  others,  trustees  for  the 
proprietors  of  the  Assembly  Booms,  in  which  it 
wan  stated  that  they  were  desirous  of  making 
certain  alterations  on  the  approaches  to  the 
Booms,  and  especially  of  erecting  over  a  portion 
of  the  ground  nsed  for  passages  new  walls  to  be 
placed  against  the  existing  gables  and  carried 
np,  to  form  certain  side  rooms,  &c,,  all  conform 
to  -plans  produced.  They  craved  authority  to 
proceed  with  the  work.  They  averred  that 
the  passages  nsed  by  them  as  side  entrances 
to  the  rooms  were  within  the  boundaries  of 
their  property  as  described  in  their  charter,  and 
that  it  had  been  possessed  and  occupied  by 
them  as  their  exclusive  property  for  upwards  of 
100  years.  They  denied  that  any  right  of  servi- 
tude or  restriction  of  any  kind  was  created  at 
any  time  over  their  property  in  favour  of  any  of 
the  respondents,  or  that  any  consent,  express  or 
implied,  was  given  to  the  acquisition  of  a  servi- 
tude of  light  and  air  in  favour  of  the  respondents' 
predecessors. 

■  Answers  were  lodged  for  Bobert  Blair  and 
others,  conterminous  proprietors.  Blair  was  the 
only  respondent  who  insisted  on  his  objections 
in  ihe  Court  of  Session. 

Blair  averred  that  trusting  to  the  continued 
existence  of  the  said  carriage  passage,  windows 
were  opened  by  his  predecessor  in  the  base  and 
upper  flats,  dependiug  for  their  light  on  the 
existence  of  the  said  passage,  and  that  no 
objection  to  these  windows  was  ever  taken  by 
the  petitioner's  predecessors.  He  also  founded 
on  bis  having  obtained  the  consent  of  the 
directors  to  opening  out  the  new  window  in 
1863  as  above  stated,   and  contended  that  the 

Setitioners  were  barred  from  shutting  up  the 
ght  to  it  ;  further,  that  he  and  his  predecessors 
had  long  ago  prescribed  servitudes  of  light  and 
air  over  the  passage,  and  that  the  proposed 
nllerations  would  block  up  three  windows  on  the 
grotmd  floor  and  two  on  the  second,  and  deprive 
this  prcqwrty  in  great  port  of  light,  and  so  reduce 
its  value. 

He  also  alleged,  that  in  accordance  with  a 
resolation  of  1782  that  the  plans  should  be 
approved  of  before  a  feu  was  granted,  the  plans 
of  the  Assembly  Booms  had  been  exhibited  to 
and  approved  by  the  town  council  before  their 


charter  was  granted,  and  these  plans  showed  a 
passage  at  the  side,  and  formed  a  condition 
of  the  granting 'of  the  feu-charter  to  them,  and 
that  their  feu  was  granted  subsequently  to  that 
of  his  own  author  Brough. 

By  interlocutor  of  6th  August  1885  the  Dean 
of  Ouild  found,  inter  alia,  that  no  evidence  had 
been  founded  on  or  produced  competent  or 
sufBcient  to  establish  the  right  of  servitude 
claimed  by  the  respondents,  and  he  therefore 
granted  warrant  in  terms  of  the  prayer  of  the 
petition. 

Blair  appealed  to  the  Court  of  Session. 

Blair  had  originally  clMmed  not  only  a  servi- 
tude of  light  but  eJso  a  right-of-way  by  the 
passage  on  the  east  side  of  the  Assembly  rooms  ; 
this  contention  he  did  not  insist  on. 

The  Court  allowed  a  proof  in  consequence  of 
ameudments  made  by  the  appellant  on  his  record. 
No  additional  facts  requiring  to  be  noticed  were 
elicited. 

Argued  for  the  appellant — This  was  a  case  of 
negative  servitude  by  implication.  The  windows 
had  been  there  for  more  than  a  century,  and  the 
Court  shoald  interfere  to  prevent  their  being  now 
blocked  up.  At  the  time  when  the  feu  was 
granted  all  plana  of  houses  to  be  built  on  this 
ground  had  to  be  approved  of  by  the  town  council, 
and  therefore  the  presumption  was  that  the  plans 
Of  this  tenement,  which  contained  a  number  of 
the  present  windows,  were  so  approved  of.  The 
town  were  superiors  of  the  whole  lands,  and 
therefore  plans  then  approved  of  by  the  superiors' 
ought  not  now  to  be  interfered  with. 

Authorities  — .BommH  v.  MagiairaUt  cf  Edin' 
burgh,  July  19,  1881,  8  B.  986;  Ila-ron  v.  Greu, 
November  27,  1880,  8  B.  155;  ArgyUthire  Com- 
miuioneri  of  Supply  v.  Campbell,  July  10,  1885. 
12  B,  1265  ;  Stair,  ii.  79;  Bell's  Prin.  994;  Ersk. 
Inst,  ii.  10,  85. 

Counsel  for  the  respondent  were  not  called 
upon. 

At  advising — 

ZiOBD  Pbbsidziit — This  case  comes  up  on  appeal 
from  the  Dean  of  GuUd  of  Ediuburgh,  and  the 
parties  to  it  are  the  directors  of  the  Assembly 
Rooms  and  an  adjoining  proprietor  on  the  east. 
The  titles  are  derived  in  the  case  of  both  proprie- 
tors  from  the  Magistrates  of  Edinburgh  about 
the  end  of  last  century,  when  the  tenements  were 
erected.  There  is  no  restriction  of  any  kind  so 
far  as  we  can  see  in  the  titles  of  either  of  the 
parties,  and  the  law  applicable  to  the  case  there- 
fore is,  prima  facie,  that  each  of  these  proprietors 
is,  like  every  other  unrestricted  owner  of  property 
entitled  to  bnild  upon  his  ground,  and  to  the  ex: 
treme  verge  of  his  ground,  as  high  a  building  as 
he  chooses,  unless  there  is  some  municipal  regula- 
tion to  prevent  excessive  height,  of  which  we 
know  nothing. 

For  some  considerable  time  the  ground  dt  the 
owners  of  the  Assembly  Booms  has  been  occupied 
by  a  building  with  which  we  are  all  quite  fam- 
iliar. The  main  building  does  not  occupy  the  en- 
tire ground  belonging  to  the  owner ;  but  there  is  a 
passage  left  on  either  side  of  it,  entering  by  a  gate 
which  it  is  proved  has  always  been  kept  locked 
except  when  required  by  the  directors  to  be  open 
for  the  purpose  of  access.  Thus  there  comes  to 
be  a  passage  of  considerable  breadth  between  the 
boilding  actually  erected  on  the  ground  of  the 
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owners  of  the  Assembly  Booips  and  the  adjoining 
tenement  of  Mr  Blair,  bnt  that  ground  is  the  ex- 
clusive property  of  the  owners  of  the  Assembly 
Booms. 

The  serTitnde  daimed  by  Mr  Blair  is  a  negative 
serritade,  and  nothing  else ;  at  one  time  on  the 
record  he  claimed  a  right  of  passage  through  the 
passage  left  on  the  eastern  side  of  the  Assembly 
Kooms,  bnt  that  is  given  up,  and  the  only  claim 
now  made  is  a  servitude  of  light.  He  has  made 
windows  in  the  east  gable  of  his  tenement,  and 
these  windows  he  has  enjoyed  the  nse  of  for  a 
period  long  past  the  years  of  prescription,  bnt 
without  any  written  constitution  of  a  aervitade. 

In  these  circnmstances  it  appears  to  me  that  the 
case  falls  to  be  decided  according  to  a  very  well 
settled  rule  of  law,  namely,  that  a  negative  servi- 
tude of  this  kind  cannot  be  constituted  except  by 
grant,  and  in  particular  that  it  cannot  be  consti- 
tuted by  prescriptive  nse.  That  is  laid  down  in 
Tery  emphatic  terms  by  Mr  Erskine  in  the  passage 
referred  to  in  the  course  of  the  discussion 
[ii.  10,  86],  and  I  am  not  aware  that  that 
doctrine  so  established  by  lilr  Erskine  has 
ever  been  impugned  or  indeed  modified  to  any 
extent  whaterer.  On  the  contrary,  it  is  a 
doctrine  adopted  in  terms  by  Professor  Bell  in 
his  Principles  [994],  in  which  he  distinctly  states 
that  "  negative  servitudes  can  be  constituted 
only  by  grant,  being  incapable  of  possession,  and 
ao  of  prescription.  The  deed  must  be  authentic 
and  binding,  bnt  does  not  require  sasine  or  pub- 
lication in  ibe  record.  It  must  also  be  in  such 
terms  as  unequivocally  to  create  a  bnrden  on  the 
proprietor  of  the  servient  tenement."  Now,  is 
there  any  appearance  here  of  any  writing  that  can 
be  said  to  constitute  such  a  servitude,  or  that  con- 
templates the  idea  of  the  existence  of  such  a  servi- 
tnde?  That,  I  think,  is  really  conclusive  of  theoase. 
But  I  should  just  like  before  concluding  these  few 
obaervations  to  refer  to  the  case  which  I  think  par- 
ticularly illustrative  of  this  doctrine  of  the  law — I 
mean  the  case  of  Morris  ▼.  M'Kean,  reported  in 
the  8th  volume  of  Shaw  [564,  19th  Feb.  1830], 
The  report  bears  that  "the  respondent  M'Kean 
was  proprietor  of  a  houae  in  the  Sandgate 
of  Ayr,  which  was  bounded  by  a  dose  be- 
longing to  the  advocator  Morris,  whose  own 
house  was  situated  on  the  opposite  side  of 
the  close.  M'Kean 's  house  had  been  built 
in  1739  by  his  grandfather,  who  while  it  was 
in  the  course  of  erection  had  written,  on 
the  22nd  of  June,  the  following  letter  to  the 
proprietor  of  the  close  now  belonging  to 
Morris — "Sir,  as  yon  complain  that  I  should 
have  windows  in  the  sidewall  of  the  house  now 
building  by  me  next  your  close  in  the  Sand- 
gate  of  the  tenement  possessed  by  Adam  Bell 
I  assure  you  I  shall  put  close  glass  in  these  win- 
dows, BO  as  there  shall  be  no  access  through  to 
your  close,  and  it  noways  troubled  by  these  win- 
dows." The  windows  were  erected  accordingly. 
They  proved  satisfactory  to  Morris  and  his 
predecessor,  and  they  continued  to  be  enjoyed 
without  interruption  from  the  date  of  that  letter 
down  to  the  year  1827,  the  best  part  of  a  cen- 
tury, "  when  Morris  being  about  to  erect  some 
buildings  in  the  dose,  which  would  obstruct 
the  light  of  the  windows,  M'Kean  applied  to 
the  Dean  of  Guild  praying  for  an  interdict" 
That  case  came  to  this  Court,  the  Dean  of 
Ouild  having  granted  the  inteindiot,   and  Lord 


Oringletie,  the  Lord  Ordinary,  pronounced  this 
interlocutor — ' '  In  respect  that  the  dose  in  which 
the  respondent  wants  to  prevent  the  advocator 
from  building  is  the  latter's  private  property; 
that  a  serviUcs  luminia  or  ne  luminibtu  offldatur 
cannot  be  acquired  over  contiguous  property  by 
mere  lapse  of  time,  during  which  light  has  been 
admitted  into  windows ;  that  by  the  letter 
founded  on  by  the  respondent,  dated  the  22d  of 
June  1739,  the  then  proprietor  of  the  respon- 
dent's house  admitted  the  dose  to  be  the  pro> 
perty  of  the  advocator,  and  agreed  that  the  win- 
dows to  be  put  into  the  house  should  in  no  way 
trouble  the  said  dose :  Finds  that  though  win- 
dows were  then  permitted  to  be  put  into  the 
house,  such  permission  did  not  extend  to  tbe 
advocator's  author  giving  up  the  right  of 
using  his  dose,  as  he  might  have  afterwards 
occasion  to  do,  but  amounted  to  a  mere  permis- 
sion to  the  respondent's  author  to  have  these 
windows  as  long  as  the  advocator's  author  ahonld 
have  no  occasion  to  disturb  them,  and  therefore 
advocates  the  cause,  assoilzies  the  advocator 
from  the  oondosions,"  Ac.  Now,  that  interlocu- 
tor was  taken  to  the  Inner  House,  and  Lord 
Glenlee,  in  giving  what  appears  to  be  the  chief 
opinion,  says — "  It  did  appear  to  me  that  this  uni- 
lateral letter,  with  reference  to  some  debate  be- 
tween the  parties,  does  not  amount  to  a  written 
constitution  of  servitude.  No  doubt  the  proprie- 
tor of  tbe  close  could  not  say.  Yon  shall  not  have 
lights  to  my  dose,  but  he  was  quite  entitled  to 
say.  You  shall  not  have  windows  so  oonstracted 
as  to  afCord  means  of  acoess  or  nuisance;  and 
this  letter  is  just  to  obviate  this  only  cause  of 
complaint,  by  agreeing  that  the  windows  shall  be 
made  dose  windows ;  and  otherwise  things  were 
just  to  remain  as  if  nothing  had  been  said  about 
it,  you  retaining  the  right  to  have  the  windows, 
and  I  retaining  the  right  to  build  them  np.  Mr 
Keay  [M'Kean's  counsel]  is  right  in  saying  that 
the  case  is  the  same  as  if  there  had  been  a 
jndicial  interdict  against  making  open  windows, 
bnt  that  would  not  have  implied  a  servitude,  no 
obligation  being  constituted  against  the  owner 
of  the  close  that  he  was  not  to  exercise  his  rig^t 
of  building  on  his  own  property." 

Now  then,  be  it  observed,  there  were  window* 
erected  in  M'Kean's  tenement,  and  with  the 
perfect  knowledge  and  assent  of  the  proprietor  of 
the  dose.  Indeed,  it  appears  to  me,  and  I  think 
Lord  Glenlee  intimates  that  distinctly  in  his 
opinion,  that  Morris  could  not  have  had  any  right 
to  prevent  M'Kean  from  using  those  windows, 
or  from  throwing  out  windows  in  any  part 
of  the  gable  looking  out  on  the  dose.  It 
was  his  undoubted  right  to  make  that  opera- 
tion in  luo,  but  it  was  as  much  tbe  right  of  tha 
other  to  build  up  these  windows  when  he  chooe 
by  erecting  a  building  on  his  own  property. 
Now,  that  is  the  state  of  the  law  as  regards  tbe 
negative  servitude,  I  think  perfectly  in  acoord- 
ance  with  the  two  institutional  writers  to  whom 
I  have  referred,  and  it  is  directly  applicable  to 
tbe  present  case.  It  rather  appears  to  me  that 
even  if  Mr  Stewart  had  had  authority  from  the 
directors  of  the  Assembly  Kooms  to  assent  to 
these  windows  being  made  or  those  shutters 
being  put  on,  or  whatever  was  done  at  that 
time,  that  is  not  necessarily  to  be  read  aa  a 
restriction  of  the  right  of  property  or  ownership 
of  the  Assembly  Booms.    Bat  what  was  don* 
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BeemB  to  me  merely  to  oome  to  this,  a  consent 
merely  that  80  long  as  matters  remained  'in  the 
same  position  as  they  then  were  those  windows 
might  be  used  and  the  shatters  pat  on.  Bat 
really  that  is  not  an  element  in  the  case  here  at 
all,  because  there  is  no  evidence  whatever  that 
the  secretary  of  the  directors  of  the  Amembly 
Booms  had  any  right  to  grant  the  permission 
which  he  did,  and  without  a  proof  of  that  it  is 
not  to  be  implied  as  an  authority  belonging  to 
the  office  of  the  secretary  of  snoh  an  institution. 
I  am  therefore  clearly  of  opinion  that  this 
appeal  should  be  refused,  and  the  case  remitted 
to  the  Dean  of  Guild. 

LoBD  SBun>^It  is  quite  true  that  for  upwards 
of  100  years  the  property  which  now  belongs  to 
Mr  Bl^  has  been  upon  its  west  side  lighted,  so 
far  as  regards  several  of  its  rooms,  by  windows 
some  of  which  were  originally  built  with  the 
building — that  is,  put  in  when  the  building  was 
erected,  and  one  of  which  at  least  was  inserted  at 
a  more  recent  time.  But  having  got  that  fact  in 
the  case,  I  think  there  is  in  the  case  nothing  else  to 
which  Mr  Blair  hasappealed  which  will  support  this 
alleged  right  of  servitude.  He  holds  his  property 
by  one  titte,  the  directors  of  the  Assembly  Booms 
hold  their  property  from  the  same  superior  on 
another  and  separate  titla  There  is  no  condition 
in  either  of  ^eae  titles  which  can  be  held  to 
create  a  servitude  of  any  kind  as  between  these 
two  properties.  The  only  suggestion  that  has 
been  made  of  something  of  the  kind  being  im- 
plied is,  that  in  describing  the  property  of  the 
Assembly  Booms  on  the  west  Blair's  title  contains 
as  a  western  boundary  the  lane  or  passage 
between  it  and  the  adjoining  property— that  is, 
the  passage  into  the  Assembly  Bo»ms — ^but  that 
passage  is  entirely  the  property  of  the  directors 
of  the  Assembly  Booms.  It  is  entirely  for  their 
use  and  for  nothing  else,  and  it  was  quite  pro- 
perly described  as  the  western  boundary  of  the 
Bubjeot  It  is  not  like  a  lane  or  passage  which 
was  open  to  the  public  or  to  which  Mr  Blair  or 
his  predecessors  had  any  right  whatever.  The 
case  therefore  appears  to  me  to  be  a  very  simple 
one,  and  must  be  determined  on  the  broad  prin- 
ciple, that  although  persona  may  take  the  benefit 
of  a  vacant  space  adjoining  their  property  for 
the  purpose  of  having  windows  into  it  and  light 
derived  in  that  way  so  long  as  that  property  is 
not  buUt  upon,  that  cannot  in  any  way  hinder 
the  proprietor  from  building  on  his  property  and 
blocking  those  lights.  In  short,  as  your  Lord- 
ship has  stated,  a  negative  servitude  most  be 
specially  constituted  by  an  obligation  in  writing. 
Onien  in  regard  to  the  opening  of  a  window  at  a 
comparatively  recent  date,  it  is  said  that  the  con- 
sent of  the  directors  of  the  Assembly  Booms  was 
given  to  that  proceeding.  But  it  appears  to  be 
quite  plain  that  there  has  been  no  proof  that  the 
directors  gave  any  such  consent.  And  I  rather 
am  disposed  to  concur  with  your  Lordship  that, 
even  if  such  consent  had  been  given  in  the  ample 
terms  in  which  we  have  it,  it  could  not  confer  a 
right  permanently  to  keep  a  window  there.  I 
think  the  consent  might  be  in  such  terms  as  to 
show  that  the  adjoining  proprietor  was  therein 
agreeing  to  give  a  permanent  right  to  light  by  that 
particular  window  so  opened  up.  I  do  not  think 
this  case  upon  the  consent  which  was  given  would 
amount  to  that.  Accordingly  I  agree  with  your 
TOU  xzni. 


Lordship  in  tliinking  that  we  must  hold  that  no 
good  objection  has  been  stated  on  the  part  of  Mr 
Blair  to  the  erection  of  the  buildings  which  it  is 
proposed  to  erect. 

LoBD  AsAJi — There  are  no  restrictions  in  the 
titles  of  either  party  to  this  case  prohibiting 
them  from  doing  what  they  liked  with  their  own 
property,  or  building  to  ^e  verge  of  it  if  they 
choose.  The  claim  therefore  of  the  appellant 
simply  comes  to  this,  a  claim  of  servitude  ne  himi- 
nilnu  offldatw  over  the  respondent's  property. 
Ttiat  claim  is  founded  entirely  upon  his  having 
had  windows  opening  out  on  this  passage  for  a 
period  extending  over  nearly  100  years — that  is 
his  whole  case.  He  has  produced  no  writing 
constituting  such  a  servitude,  and  none  such 
exists,  and  I  hold  it  to  be  perfectly  clear  that  no 
such  negative  servitude  can  be  proved  or  consti- 
tuted without  writing.  The  only  suggestion  of 
writing  here  is  the  alleged  consent  given  by  the 
secretary  of  the  respondents  to  the  opening  of  a 
window  looking  into  this  close.  Now,  even 
assuming  authority  to  have  been  given  by  the 
directors  to  Mr  Stewart,  I  should  have  been  far 
from  thinking  that  was  Buffioient  to  constitute 
such  a  servitude.  All  that  was  done  was  this. 
Certain  proposed  alterations  to  be  made  by  the 
appellant  on  his  own  ground  were  shown  to  the 
secretary  of  the  Assembly  Booms,  and  all  that 
official  did  was  to  give  a  general  consent  to  those 
buildings,  as  he  says  himself,  looking  to  the  fact 
that  they  did  not  encroach  on  the  property, 
which  they  did  not.  He  also  says  that  he  did 
not  notice  anything  about  the  window,  but  he 
knew  he  oould  not  object  to  it.  Now,  in  such 
circumstances  to  spell  out  the  constitution  of 
a  grant  of  servitude  from  proposed  alterations 
containing  the  simple  element  of  a  window  look- 
ing out  upon  this  lane  Is  quite  hopeless. 

I  have  therefore  no  difficulty  in  concurring 
with  your  Lordships. 

The  Court  refused  the  appeal  and  remitted  the 
case  to  the  Dean  of  Ouild. 

Counsel  for  Appellant  —  Pearson  —  Dickson. 
Agent— QeoTge  Barrie,  Solicitor. 

Counsel  for  Bespondents — D.-F.  Mackintosh, 
Q.C. — Ure.  Agents — Mackenzie,  Innes,  ftLognn, 
W.8. 


Friday,  March  12. 
FIEST    DIVISION. 

THE  LIFB  ASSOCIATION  OF  SCOTLAND  V. 
CALEDONIAN  HBBITABLE  SECDRITT 
COMPANY  AND   LIQUIDATOR. 

PuUie  Company — Poutrt  of  Direcion— Guar- 
antee— Tdquidaiion — Ultra  vires. 

The  directors  of  a  heritable  company  which 
had  lent  a  sum  of  money  upon  a  postponed 
heritable  security,  in  order  to  prevent  an 
immediate  sale  of  the  subjects  by  the  prior 
bondholder,  entered  into  an  agreement 
with  him  guaranteeing  to  him  the  interest 
of  his  bond,  and  payment  of  certain  inci- 
dental expenses.  In  the  liquidation  of  the 
company,  which  occurred  shortly  after  this 
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amutgement  waa  entered  into,   the  bond- 
holder claimed  the  valae  of  his  Becnrity  with 
the  unpaid  intereat.     Held  that  the  granting 
of  gnatanteea  was  not  the  porpose  for  which 
the  company  waa  formed,  nor  waa  it  incidental 
or  oonduoire  to  their  legitimate  bnsineas; 
that  the  directors  by  entering  into  this  agree- 
ment with  the  bondholder  had  acted  uUra 
vires ;  and  the  deliverance  of  the  liqaidator 
rejecting  the  bondholder's  claim  nuiained. 
This  was  a  question  in  the  liquidation  of  the  Cale- 
donian Heritable  Security  Company  (Limited). 
It  arose  ont  of  the  rejection  by  the  liquidator 
of  that  company  of  a  claim  for  £14,484,  6b.  2d. 
made  by  the  Life  Association  of  Scotland. 

In  May  1876  the  Life  Association  of  Scotland 
lent  to  John  Wilson  <k  Co. ,  callenderers  in  Glas- 
gow and  Fartick,  the  sum  of  £14,000  on  the 
secnrity  of  certain  subjects  in  Fartick,  for  which 
sum  a  bond  and  disposition  in  security  over  these 
subjects  was  granted.  The  Caledonian  Heritable 
Secnrity  Company  (Limited)  held  a  second  bond 
and  disposition  in  security  for  £10,500  oyer  the 
same  subjects.  Both  bonds  were  duly  recorded. 
In  June  1879  Wilson  &  Co.'s  estates  were 
sequestrated. 

Both  the  bondholders  shortly  thereafter  exe- 
cuted poindings  of  the  ground. 

To  prevent  a  sale  of  the  poinded  effects,  and 
also  to  preserve  their  secnrity,  the  Caledonian 
Company  entered  into  an  agreement  with  the 
Life  Assiociation,  by  which  the  Life  Association 
agreed,  inter  aNa,  to  allow  the  Caledonian  Herit- 
able Security  Company  to  enter  into  possession 
of  the  Bubjects,  and  to  grant  a  lease  of  them,  with 
the  whole  fixed  and  moveable  machinery  and  plant, 
to  a  company  to  be  called  John  Wilson  So  Co. 
(Limited),  for  five  years  from  Whitsundy  1879,and 
farther  agreed  that  so  long  as  the  lease  subsisted 
they  shoold  not  be  entitled  to  exercise  the  power 
of  sale  in  their  bond,  provided  the  interest  and 
premiums  of  insurance  were  regularly  paid.  On 
the  other  hand  the  Caledonian  Heritable  Security 
Company,  inter  alia,  guaranteed  payment  to  the 
petitioners  of  the  interest  dae  and  to  become  due 
on  said  sum  of  £14,000  from  and  after  the  torm 
of  WhitBunday  1879,  and  also  of  the  premiums 
of  insurance  stipulated  by  said  bond  to  be  paid 
to  the  company,  and  undertook  to  pay  the 
fen-duties  to  the  superior  of  said  subjects. 

In  pursuance  of  this  agreement  the  Caledonian 
Company  entered  on  possession  of  the  subjects, 
and  granted  a  lease  of  the  business  premises, 
machinery,  and  plant  to  a  new  firm  called  John 
Wilson  &  Company  (Limited).  This  company 
went  into  liquidation  in  November  1881. 

In  July  1880  the  shareholders  of  the  Cale- 
donian Heritable  Security  Company  resolved  on 
voluntary  liquidation,  and  Feter  Couper,  account- 
ant, Edinbnrgh,  was  appointed  liqaidator.  On 
December  11th  1880  a  supervision  order  was 
pronounced  by  the  First  Division. 

On  Ist  February  1884  a  claim  waa  made  by  the 
Life  Association  for  £14,484,  6a.  2d.,  being  the 
amount  which  they  alleged  to  be  due  to  them  at 
the  date  of  the  liquidation.  They  calculated  the 
value  of  the  obligation  for  payment  of  interest 
under  the  agreement  at  20  years'  purchase  of 
the  interest  dne  under  the  bond  and  disposition 
in  security.  The  effecte  poinded  by  them  were 
sold  by  the  liquidator,  and  the  proceeds  paid  to 


Upon  this  chiim  the  liquidator  upon  18th 
March  1886  prononnoed  the  following  deliver- 
ance : — "  The  liqaidator  rejects  the  claim  for  the 
Life  Association,  in  respect  that  it  was  ultra  viret 
of  the  Caledonian  Company  and  of  the  directors 
thereof  to  enter  into  the  agreement  founded  on, 
and  that  the  said  agreement  does  not  constitute  a 
valid  obligation  against  the  company." 

The  Life  Association  presented  this  note  to  the 
Court,  in  which  they  stated  that  their  claim  was 
well  founded,  and  was  constituted  by  the  agree- 
ment above  referred  to,  which  they  alleged  waa 
lawfully  entered  into  by  the  Caledonian  Heriteble 
Company,  and  constituted  a  valid  obligatiaD 
against  that  company. 

The  Life  Association  aooordingly  prayed  the 
Court  to  ordain  the  liquidator  to  rank  them  on 
the  estate  of  the  Caledonian  Heritable  Security 
Company  for  the  amount  of  their  claim,  and  to 
make  payment  to  them  of  the  dividend  corre- 
sponding thereto. 

By  interlocutor  of  11th  June  188.5  the  Court 
appointed  the  liquidator  of  the  Caledonian  Herit- 
able Company  to  condescend  on  the  facts  which 
he  averred  and  offered  to  prove  in  support  of  his 
challenge  of  the  agreement  founded  on  by  the 
Life  Association,  and  the  life  Association  were 
appointed  to  lodge  answers  to  this  condescen- 
dence. 

It  appeared  from  the  documents  put  in  by  the 
noties  in  obedience  to  this  interlocutor  that  the 
Caledonian  Company  was  incorporated  in  Uai«h 
1873  in  order  "to  advance  or  lend  money  on 
security  of  aU  kinds  of  heritable  property,  or  for 
the  purpose  of  building,  draining,  enclosing,  or 
othervrise  improving  the  same ;  to  make  advances 
for  the  execution  of  works  undertaken  in  virtue 
of  powers  conferred  by  any  public  or  local  Act 
of  Farliament  on  the  securities  thereby  authorised, 
and  also  on  the  secnrity  of  annuities  and  other 
assignable  properties,  and  on  or  for  the  purchase 
of  reversionary  interests  heritably  secured;  to 
receive  money  by  way  of  loan  by  cash-credit, 
debenture-deposit,  or  otherwise ;  and  the  doing 
of  all  such  other  things  as  are  incidental  or  con- 
ducive to  the  attainment  of  the  above  objects." 

It  further  appeared  that  the  estates  of  John 
Wilson  <fc  Co.  were  sequestrated  first  in  March 

1878  and  again  in  June  1879. 

The  liquidator  of  the  Caledonian  Company 
averred  that  in  1879,  owing  to  the  failure 
of  the  City  of  GUsgow  Bank,  property  was 
so  depressed  in  Glasgow  that  the  subjects  in 
question  were  unsaleable,  and  that  they  were 
not  worth  the  money  lent  upon  them  by  the 
Life  Association.  He  also  alleged  that  their 
own  manager  Mr  Biohard  Wilson  had  about  July 

1879  succeeded  in  forming  u  joint-stock  company 
to  cany  on  the  works  under  the  management  of 
Mr  John  Wilson  (partner  of  John  Wilson  k 
Co.),  who  at  that  time  was  an  undischarged 
bankrupt,  and  that  none  of  the  copartners  had 
any  knowledge  of  the  business ;  that  after  various 
reporte  from  valuators  and  others  it  was  ulti- 
mately arranged  between  the  life  Association 
and  the  Caledonian  Company  that  a  lease  should 
be  granted  to  the  firm  of  John  Wilson  ft  Co. 
(Limited),  for  five  years  from  Vhitsuuday  1879, 
with  a  break  at  the  end  of  each  year  in  favour  of 
the  lessees— the  rent  being  £800  for  the  first, 
£900  for  the  second,  and  £1000  for  the  last 
three  years.      It  was  this  arrangement  which 
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iMoIted  in  the  formal  agreement  between  the 
Caledonian  Oompany  and  the  Life  Association 
already  referred  to.  The  liquidator  of  the 
Oaledonian  Company  fnrther  averred  that  by  this 
agreement  that  company  reoeiyed  nothing,  and 
the  Life  Amooiation  surrendered  nothing,  while 
the  obligation  to  guarantee  the  interest  of  the  bond 
until  payment  was  ultra  viret  of  the  directors, 
and  wholly  without  consideration,  and  that  at  the 
time  when  the  agreement  was  entered  into  there 
was  no  reasonable  probability  of  any  delay  in  the 
enforcement  of  their  debt  by  the  Life  Association 
being  of  any  advantage  to  the  Caledonian  Com- 
pany. 

The  Life  Association  averred  that  John  Wilson 
&  Company  at  the  time  when  they  purchased  the 
works  in  1876  for  £22,265  had  them  valued  by 
oompetent  valuators  at  the  sum  of  £84,644. 
They  denied  that  if  the  properties  had  been 
brought  to  sale  in  1879  they  could  not  have 
fetched  a  sum  sufficient  to  dear  off  their  bond,  and 
stated  that  they  would  have  sold  the  subjects  under 
their  powers  but  for  the  agreement  which  they 
entered  into  with  the  Caledonian  Company,  for 
whose  advantage  the  arrangement  was  entered 
into,  and  that  if  they  had  sold  them  they  would 
have  realised  their  loan,  but  there  would  have 
been  but  a  small  surplus  for  the  -Caledonian 
Company,  who  therefore  proposed  the  scheme 
for  carrying  on  the  works. 

They  also  alleged  that  the  agreement  between 
the  two  companies  was  a  reasonable  and  expedi- 
ent act  on  ihe  part  of  the  directors,  and  was 
necessary  to  avoid  the  complete  loss  of  the 
money  advanced  by  the  Caledonian  Company,  that 
the  agreement  was  intra  viret  of  the  company 
and  its  direoton,  and  that  the  Life  Association 
by  entering  into  this  agreement,  which  they  had 
duly  implemented,  gave  up  the  power  of  sale  for 
a  period  of  five  years,  and  thus  lost  the  oppor- 
tnnity  of  realising  the  subjects  and  machinery  in 
1879.  They  also  alleged  that  the  subjects  were 
not  now  worth  the  amount  of  their  debt,  but  if 
they  had  been  sold  in  1879  they  would  have  real- 
ised upwards  of  £14,000. 

The  terms  of  the  agreement  which  have  any 
bearing  on  the  present  question  are,  so  far  as 
not  already  refened  to,  quoted  in  the  opinion  of 
the  Lord  President 

Argued  for  the  liquidator  of  the  Caledonian 
Company — The  agreement  was  vUra  viret  of  the 
company,  because  it  was  undertaken  for  a  third 
party,  and  it  was  ontwith  the  scope  of  the  ordi- 
nary business  of  the  company.  It  really  was  the 
undertaking  of  a  gratuitous  obligation  for  the  debt 
of  another  which  was  not  the  business  of  the 
Oaledonian  Company,  and  it  was  the  pledging  of 
the  property  of  the  company  without  any  money 
consideration.  The  decision  in  the  case  of  Scot- 
tith  Properly  Inveitment  Building  Society  v.  ShieU't 
Trutiea,  July  13,  1883,  10  E.  1198  and  12  E. 
(H.L.)  14,  ruled  the  present  case. 

Authorities — Brovm  v.  Joint-Stoek  Discount 
Company,  L.B.  8  Eq.  139  j  Riehe  v.  Athbury 
RaUvKty  Oarriagt  Company,  11  L,B.,  7  £ng.  t  Ir. 
App.  684 ;  2  Bell's  Comm.  606. 

Argaed  for  the  Life  Association — This  trans- 
action fell  under  the  last  head  of  the  memoran- 
dum of  association,  and  was  '  'conducive  to  the  in- 
terests of  the  business  of  the  company;" it  was  to 
protect  the  investments  of  the  company  that  it 
was  entered  on,  and  at  the  time  the  money  was 


lent  it  was  believed  that  there  was  a  margin  of 
£20,000.  The  transaction  was  laid  before  the 
directors  of  the  Caledonian  Company,  and  it  must 
be  assumed  that  they  considered  it  on  its  merits. 
The  cage  of  ShieWt  Trviteei  was  peculiar,  and  was 
decided  entirely  on  the  rules  of  the  society,  while 
the  present  company  was  much  more  like  a  bank 
than  a  building  company.^  The  transaction  was 
in  every  way  a  reasonable  one. 

Authorities — Western  Bank  v.  Baird,  March 
20,  1862,  24  D.  859 ;  Atialie  Banking  Company, 
L.B.,  4  Ch.  260,;  Paterion's  Trutteetr.  Caledonian 
Her^able  Company,  December  17,  1885,  13  B. 
369. 

At  advising — 

LoBD  FBsaiDiNT — The  decision  of  the  question 
raised  by  this  liquidation  depends  entirely  upon 
the  agreement  entered  into  between  the  Life 
Association  of  Scotland  and  the  Caledonian 
Heritable  Security  Company  dated  30th  Jniy 
1879.  It  is  necessary  therefore  that  the  cir- 
cumstances of  that  agreement  be  first  taken  into 
account,  though  ultimately  a  question  of  law  will 
have  to  be  determined  also. 

It  appears  that  the  Life  Association  held  a 
security  over  these  heritable  subjects  for  £14,000, 
and  that  the  Caledonian  Company  were  second 
bondholders  for  a  sum  of  £10,500.  Wilson  had 
bought  the  subjects  in  1875  and  had  paid  £22,265 
for  them,  and  these  securities  were  constituted  in 
1876.  It  thus  appears  that  the  bonds  over  the  pro- 
perty exceeded  its  value,  so  far  at  least  as  that  was 
shown  by  the  purchase  price.  When  taken,  then, 
upon  this  footing  the  investment  of  the  Caledo- 
nian Company  (the  second  bondholders)  «as  not  a 
good  one,  and  by  1879  matters  had  become  so 
much  worse  that  they  become  apprehensive  that 
they  would  lose  the  whole  of  tiieir  bond,  and 
they  accordingly  by  way  of  protecting  themselves 
entered  into  the  agreement  now  before  us. 

Now,  that  agreement,  after  narrating  the  facts 
to  which  I  have  just  referred,  proceeds  to  tell  how 
both  parties  holding  securities  over  these  subjects 
executed  poindings  of  the  ground  (the  first  in 
date  being  that  of  the  Life  Association).  It  was 
thereupon  arranged  that  the  Caledonian  Company 
should  pay  up  the  whole  arrears  of  interest  due 
to  the  Life  Association,  also  the  premiums  of 
fire  insurance,  which  together  amounted  to  about 
£454.  The  Caledonian  Company  further  guar- 
anteed payment  to  the  Life  Association  of  the  in- 
terest on  the  £14,000,  and  to  pay  the  pieminms 
of  fire  insurance  stipulated  by  the  bond  ;  also  to 
relieve  the  Life  Association  of  the  feu-duties  to 
become  due  to  the  superior.  It  was  also  arranged 
that  any  surplus  rents  after  meeting  all  these 
payments  were  to  go  towards  the  redaction  of 
the  bond  for  £14,000. 

The  agreement  then  provided  that  the  Caledo- 
nian Company  was  not  in  respect  of  these  pay- 
ments to  be  entitled  to  any  assignation,  or  to 
acquire  any  preference  whatever  over  the  move- 
ables poinded,  and  in  return  for  all  this  the  Jjife 
Association  were,  so  long  as  the  interest  was  duly 
paid  to  them,  not  to  exercise  their  right  of  sale 
during  the  currency  of  the  lease. 

Now,  the  lease  here  referred  to  was  one  which 
the  Caledonian  Company  were  to  enter  into  with 
a  joint-Btook  company  who  were  to  carry  on  and 
work  this  bleaching  business.  It  was  to  last  for 
five  years  from  Whitsunday  1879,  bnt  with  a 
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This  in  anbetanoe  was  the  agreement  entered 
into  between  theae  two  oompanies,  and  the  only 
tiling  whioh  it  appears  to  me  that  the  Caledonian 
Company  seonred  was  time.  Their  great  object 
was  if  possible  to  prevent  the  prior  bondholder 
from  selling,  lest  they  shonld  lose  their  secnrity, 
and  it  was  with  that  object  that  they  entered  into 
possession  of  these  sabjects  for  the  purpose  of 
granting  the  lease  I  have  referred  to. 

It  does  not  appear  to  me  however  to  be  of  any 
importance  for  the  purposes  of  this  decision  to 
consider  whether  or  not  this  was  a  judicious 
arrangement.  If  I  had  to  express  any  opinion 
upon  it  I  shonld  say  it  was  not.  It  has  in  my 
opinion  many  objections  upon  the  face  of  it,  and 
there  was  apparently  no  reasonable  prospect  of 
the  Ctaledonian  Company  ever  deriving  any 
benefit  from  it 

But  the  question  which  we  have  to  determine 
is  whether  in  entering  into  such  an  agreement 
the  directors  exceeded  their  powers.  I  am  of 
opinion  that  they  did. 

It  is  well  settled  as  a  principle  of  common  law 
that  unless  a  company  is  formed  for  the  purpose 
of  granting  guarantees  or  for  such  purposes  as 
necessarily  imply  a  power  to  make  guarantees,  no 
partner  entering  into  such  an  arrangement  could 
possibly  bind  the  firm.  There  are  many  English 
authorities  npon  this  matter,  and  although  we 
have  no  direct  decision  npon  the  point,  it  has 
always  been  assumed  that  that  is  the  state  of  the 
law.  It  illustrates  the  doctrine  that  the  granting 
of  cautionary  obligations  by  a  company  is  not  a 
thing  which  can  he  done  at  common  law  unless 
it  be  within  the  memorandum  of  associatiou. 

Now,  here  we  are  dealing  with  a  company  whose 
line  of  business  is  very  clearly  defined  in  its 
articles  of  association,  from  which  it  clearly 
appears  that  the  main  object  of  the  company 
was  to  advance  money  on  certain  classes  of 
seonrities  and  of  heritage,  as  in  the  case  of  the 
present  bond,  and  of  oonxse  all  that  is  incidental 
or  conducive  to  sncb  advances  is  also  lawful. 

Bat  the  question  comes  to  be,  was  the  enter- 
ing into  an  agreement  of  this  kind  incidental  or 
conducive  to  a  loan  already  made  and  secured? 

It  was  said  in  the  course  of  the  discussion  that 
the  Caledonian  Company  were  doing  their  best 
to  realise  this  property,  and  that  this  arrange- 
ment was  really  conducive  to  the  object  for 
which  this  company  was  formed. 

Now,  that  was  exactly  the  argument  which'waa 
submitted  to  the  Court  in  the  case  of  8hieU'» 
TrutUe*.  It  was  said  that  in  that  case  the  Court 
had  to  deal  with  a  building  society,  and  that 
there  was  a  material  difference  between  it  and  a 
society  like  the  present  That  society  had 
however  as  part  of  its  business  the  lending  of 
money  on  heritage,  and  it  was  while  they  were 
in  the  act  of  realising  these  securities  that  they 
were  called  in  question.  That  makes  the  case 
of  ShidFi  TrutUet  and  the  present  case  the 
same. 

In  his  opinion  in  that  case  Iiord  Watson  says : 

"The  real  test  is  to  consider  whether  the  act 

is  authorised  by  the  statutory  rules  of  the  society, 
which  perform  a  twofold  function;  in  the  first 
place  they  define  the  powers  of  the  directors, 
and  in  the  second  plaoe  they  ensure  that  all  who 
deal  with  the  directors  shall  have  notice  of  the 


precise  limits  of  their  authority."  And  again, 
"It  is  said,  however,  that  they  have  that  power 
by  implication  in  the  special  case  of  realisation 
whenever  it  becomes  expedient  and  desirable  on 
the  part  of  the  society  that  they  should  purchase 
time  from  a  prior  bondholder.  Now,  I  quite 
admit  that  circumstances  might  render  that  a 
very  proper  and  a  very  expedient  step  in  the  case 
of  an  individual  mi  jurii,  or  in  the  case  of 
directors  who  have  unUmited  powers  to  conduct 
business  according  to  the  rules  which  gnids 
individnals ;  but  that  is  not  the  question  here. 
Is  it  in  any  fair  sense  of  the  word  incidental  in 
the  sense  of  being  necessarily  incidental  to  the 
realisation  of  the  security?  The  roles,  aa  the 
Lord  Chancellor  has  pointed  out,  contain  a  great 
many  very  specific  provisions  upon  the  subject  of 
realisation.  None  of  these  provisions  point  to 
the  exercise  of  such  a  power  as  this,  and  it 
humbly  appears  to  me  that  the  purchase  of  time 
by  granting  an  obligation  of  g^uarantee  ia  a 
transaction  altogether  independent  and  quite 
separate  from  the  realisation  of  a  security." 

Now,  I  cannot  distinguish  the  present  from 
that  case,  and  I  entirely  concur  in  the  opinion  of 
Lord  Watson  in  Shieffs  TmtUtt. 

LoBD  Sh^nd  and  Lobd  Adam  concurred. 

LoBD  MusB  was  absent 

The  Court  refused  the  note. 

Counsel  for  the  Caledonian  Company  and 
Liquidator — Quthrie  Smith— Straohan.  Agents 
— Morton,  Neilson,  Jfc  Smart,  W.S. 

Ooonsel  for  the  Life  Association — OkMg — 
Thorbuin.     Agents — Melville  <fc  Lindesay,  W.S. 


Saturday,  February  6. 
FIEST    DIVISION. 

STUABT  V.  H0S8. 
(^AtUe,  Dee.  6,  1885,  nipra,  p.  281.) 

Proeeu—Expente*— Effect  on  OrigiTuU  Action  of 
Decree  for  JSkeperuet  in  Aeeettory  Action. 

The  defender  in  an  action  in  a  Sheriff 
Oonrt  for  damages  for  breach  of  oontraet 
was  assoilzied  with  expenses.  The  pnnner 
subsequently  brought  an  action  in  the  Conrt 
of  Session  for  damages  for  slander  alleged 
to  have  been  committed  in  the  course  of 
the  correspondence  by  which  the  oontnot 
was  broken  off.  Held  (distingnishing  from 
Irvine  v.  KivJMi,  Not.  17,  1885,  mpra,  p. 
112)  that  the  two  actions  being  distinct,  the 
defender  was  not  entitled  to  have  payment 
of  the  taxed  expenses  in  the  first  made  a 
oondition  of  the  pursuer  proceeding  with 
the  second. 

Exjpeniet—  Comjpentation — Anent-Ditburttr. 

The  defender  in  an  action  of  damages  for 
breach  of  contract  was  aasoihded  with  ex- 
penses. The  pursuer  subsequently  bioDght 
another  action  for  damages  for  alander 
alleged  to  have  been  committed  in  the  ooorae 
of  the  correspondence  by  which  the  contract 
was  broken  off.    Decree   for   expenaea  to 
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which  pnnneT  vaa  found  entitled  in  the 
second  action  pnmouneed  in  name  of  the 
agent-disboner,  although  the  taxed  expenses 
in  the  first  action  had  not  been  paid. 
Heniy  Stnart,  pantomimist,  sned  H.  £.  Mobs  in 
the  Sheriff  Oonrt  at  Edinburgh  for  damages  for 
breach  of  a  contract  by  which  Btoart  was  to  hare 
performed  at  Moss'  (defender's)  theatre.  Stnart 
was  nnsnocessfnl  in  this  action,  and  was  found 
liable  in  expenses,  which  were  taxed  at  £86. 
Mobs  in  the  course  of  the  correspondence  by 
which  he  broke  off  the  engagement  with  Stuart 
made  use  of  certain  expressions  which  were 
founded  on  by  Stuart  as  slanderous,  and  for 
which  he  raised  the  action  of  damages  reported 
tupra,  p.  231.  After  issues  had  been  adjusted 
on  a  reolaiming-note,  and  the  case  remitted  for 
trial  to  the  Outer  House,  Moss  moved  the  Lord 
Ordinary  (Lie)  to  postpone  the  trial  until  Stuart 
bad  paid  the  expenses  in  the  Sheriff  Court  action. 
The  Lord  Ordinary  refused  the  motion. 

"Note. — In  the  event  of  the  defender  intimat- 
ing to-morrow  his  intention  to  reclaim,  the  pur- 
suer offered  to  consent  to  a  delay  to  the  19th 
Febmary  to  enable  the  reclaiming-note  to  be  dis- 
posed of.  My  reason  for  refosing  the  motion  as 
made  in  the  present  action  is  entirely  inde- 
pendent of  and  nnoonnected  with  the  Sheriff 
Court  action  for  breach  of  contract.  The  case 
in  this  respect  is  different  from  Irvine  v.  KinUxA, 
November  17,  1886,  18  B.  173,  and  oases  there 
cited." 
Moss  reclaimed. 
At  ad  vising — 

LoBD  JuernoK-OuEBX — This  case  is  not  at  all  in 
the  same  category  as  Irvine  v.  KinU»A.  Here 
the  two  actions  are  totally  distinct.  One  is  an 
action  of  damages  for  breach  of  contract,  and 
apparently  one  of  the  parties  to  that  action  wrote 
a  letter  to  the  effect  that  the  other  party  was  of 
no  use  in  his  profession.  He  professed  to  be 
manager  of  a  troupe  of  actors,  and  the  statement 
was  that  they  were  not  up  to  the  mark,  and  for 
this  alleged  dander  he  has  brought  the  present 
action  of  damages.  He  was  unsuccessful  in  the 
other  action,  and  has  been  found  liable  in  ex- 
penses, and  the  motion  now  is  that  payment  of 
these  expenses  should  be  a  condition  of  proceed- 
ing to  trial  in  the  action  founded  on  the  alleged 
slander.  I  can  see  no  ground  for  sisting  this 
action  till  these  expenses  have  been  paid  when 
the  two  actions  are  so  completely  different,  and 
therefore  think  we  should  adhere  to  the  Lord 
Ordinary's  interlocutor. 

LoBD  YouNO,  LoBD  Obuorux,  and  Lobo 
BvTHzaruBD  Ci,^bz  concnrred. 

The  Oonrt  adhered,  found  the  pursuer  entitled  to 
the  expenses  of  the  reolaiming-note,  and  remitted 
the  same  for  taxation. 

Decree  for  the  taxed  expenses,  amounting  to 
£15,  wasmovedforinnameof  the  pursuer's  agent 
as  agent-diabnrser.  The  defender  resisted  the 
motion,  pleading  that  he  was  entitled  to  set  off 
the  expenses  to  which  he  had  been  found  entitled 
in  the  Sheriff  Conrt.  Authorities — PortobeUo  Pier 
Company  v.  OUfl,  Nov.  16, 1877, 4  R.  885 ;  Paler- 
ton  T.  WOum,  Deo.  20, 1883,  11  B.  368. 


The  Court  granted  decree  in  name  of  the 
agent-disburser. 

Counsel  for  Fursner— A.  S.  D.  Thomson.  Agent 
— M.  J.  Brown,  S.8.O. 

Counsel  for  Defender — Bhind— Baxter.  Agent 
— Bobert  Menzies,  S.S.C. 


Tuesday,  March  16. 

SECOND    DIVISION. 

[Lord  M'ljaren,  Ordinary. 
MILLSB   AND    OTHERS    V.    DENHAH    AKD 
OTHERS  (OALBRAITH'S  TRUSTEES). 

Sueoemon — LegiUm — Election  of  Tettamentary 
Provitioni — Election — Content  of  Hvtband  to 
Wife'*  Election — Married   Wom«n'*  Property 
{Seotiand)  Act  1881  (44  and  46  Viet.  eap.  21). 
After  the  death  of  a  truster  his  two  married 
daughters  at  a  meeting  of  his  trustees,  which 
they  had  been  asked   to  attend,  signed  a 
minute  of  the  meeting  bearing  that  after  the 
whole  circumstances  had  been  explained  they 
had  accepted  the  provisions  made  by  the  will 
in  their  favour.     They  had  not  consulted 
their  hnsbands  as  to  their  position  in  the 
matter.      They    subsequentiy   brought   an 
action  of  accounting  against  the  tmstees, 
concluding  also  for  reduction  (if  necessary) 
of  the  minute.     Held  (1)  that  the  minute  was 
not  binding,  because  it  was  signed  without 
their  consulting  their  husbands  as  to  their 
position,  and  (2)  that  it  did  not  form  a  bar 
to  the  action  of  accounting,  and  need  not  be 
reduced  as  a  condition  of  proceeding  with 
the  action  of  accounting. 
John  Oalbraith,  iron-broker,  Qlssgow,  died  on 
16th  September  1883  lea  vingatmst- disposition  and 
setUement  and  codicil  thereto  dated  respectively 
4th  and  9th  September  1883.     By  this  setUement 
he  conveyed  to  tmstees,  named  therein,  in  tmst, 
all  and    sundry  the  whole  means  and   estate, 
heritable  and  moveable,  of  which  he  might  die 
possessed.      The   purposes  of   tbe   trust  were, 
inter  alia,  for  payment  of  the  testator's  debts  and 
funeral  expenses  and  certain  legacies,  and  payment 
to  his  daughter  Miss  Margaret  Oalbraith  of  a  free 
alimentary  annuity  of  £20  during  her  life.     The 
trustees  were  directed  to  hold  the  residue  of  his 
estate  for  the  benefit  of  his  two  married  daughters 
Mrs  Jane  Miller  and  Mrs  Mary  Martin,  one-half 
to  each  for  their  respective  liferent  uses  allenarly, 
and  payable  on  their  own  receipts  alone,  the 
shares  of  each  to  be   payable  equally  among 
their  respective  children  in  fee.     The  setUement 
declared  that  the  provisions  in  favour  of  his 
children  "shall  be  aooq>ted  by  them  in  full 
of  legitim,  and  all  other  claims  competent  to 
them,  or  any  of  them,  against  my  estate ;  declar- 
ing that,  in  the  event  of  any  of  my  children 
claiming  legitim,  the  child  or  children  so  claim- 
ing,  and  tbe  issue  of  such  child  or  children 
(except  the  said  Jeanie  Livingstone  [a  natural 
child  of  one  of  his  daughters]),  shall  forfeit  the 
whole  provisions  herein  conceived  in  favour  of 
saoh  child  or  children  or  their  iasiie." 
The  testator  left  no  heritage.    The  moveable 
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estate  was  given  op  for  oonflrmaUon  at  £2674, 
6s.  2d. 

On  7th  November  the  trnstees  resolved  to  have 
a  meeting  with  the  three  daughters  on  the  14th 
November  as  to  the  estate,  and  the  daughters 
having  been  requested  to  attend,  they  were  at  a 
meeting  on  14tb  November.  This  meeting  todc 
place  in  the  office  of  the  law-agents  of  the  trust. 
The  minute  of  this  meeting  was  as  follows: — 
"It  was  explained  that  this  meeting  was  called 
for  the  purpose  of  furnishing  information  to  the 
daughters  of  the  deceased,  and  the  whole 
cironmatances  of  the  estate  were  gone  over 
and  explained  to  the  daughters.  After  con- 
sideration, Mrs  Miller  and  Mrs  Martin  agreed 
to  accept  of  the  provisions  conceived  in  their 
favour  by  their  father's  will,  but  Margaret 
Oalbraith,  the  deceased's  daughter,  intimated 
that  'she  claimed  her  legitim. "  Mrs  Miller  and 
Mrs  Martin  signed  the  minute.  Upon  the  same 
day  Mrs  Miller  and  Mrs  Martin  subscribed  a 
minute  endorsed  upon  an  extract  of  the  settle- 
ment and  codicil  to  the  effect  that  they  "having, 
at  a  meeting  of  our  father's  trustees  to-day, 
beard  full  explanations  as  to  his  estate  and 
of  oar  legal  rights,  do  hereby  renounce  the  same 
and  accept  of  the  provisions  within  conceived  in 
onr  favour,  and  ratify  and  confirm  our  father's 
trust-disposition  and  .settlement  and  codioU." 
Afterwards,  in  the  early  part  of  1884,  Mrs  Miller 
and  Mrs  Martin  called  upon  the  trustees  to  settle 
with  them  on  the  footing  of  their  taking  their 
legal  rights,  which  the  trustees  refused  to  do. 
Mrs  Miller  and  Mrs  Martin  then,  with  the  consent 
and  concurrence  of  their  husbands,  and  the  said 
husbands  for  their  own  right  and  interest,  raised 
this  action  against  the  trustees.  The  summons 
concluded  for  an  accounting  of  the  trust-estate 
and  payment  to  each  pursuer  of  £2000  as  the 
balance  due  to  her,  and,  if  necessary,  for  reduc- 
tion of  the  minute  of  meeting  of  14th  November. 
A  supplementary  reduction  of  the  minute  by  the 
pursners  endorsed  on  the  codicil  was  afterwards 
brought. 

The  pursuers  averred  that  at  the  date  of  ibeir 
meeting  with  the  trustees  they  were  ignorant  of 
the  amount  of  the  trust-estate,  and  that  at  that 
time  it  was  represented  to  them  that  their  share 
nnder  the  settlement  would  be  worth  £82  per 
annum,  but  that  they  now  found  it  would  be 
worth  only  £20  per  annum ;  that  they  did  not 
know  their  legal  rights,  nor  were  these  explained 
properly  to  them  ;  that  they  were  under  essential 
error  as  to  them,  and  that  in  signing  the  minute 
as  they  did  they  acted  without  the  advice  of  their 
husbands  or  any  independent  advioe. 

The  defence  was  that  the  pursuers  had 
accepted  the  testamentary  provisions  made  in 
their  favour,  and  that  they  did  so  after  full  in- 
formation before  the  meeting  as  well  as  at  it,  and 
in  fall  knowledge  of  the  circumstances. 

The  pursuers  pleaded,  inter  otis— "The 
female  pursuers'  alleged  election  to  take  nnder 
the  will  having  been  without  the  consent  of  their 
respective  husbands,  the  same  is  of  no  effect." 

At  the  proof  both  female  pursuers  deponed 
that  they  had  acted  without  oonsnlting  their 
husbands.  Their  husbands  gave  evidence  to  the 
same  effect,  and  there  was  no  opposing  evidence 
on  the  point. 

The  female  pnisaers  also  deponed  that  they 
had  no  time  to  consider  given  them  at  the  meeting, 


and  did  not  understand  properly  their  rights  or 
the  result  of  their  election. 

They  deponed  that  they  would  hare  been  oon- 
tent  to  abide  by  the  will  had  they  received,  as 
they  were  told  would  be  the  ease,  £82  par  annum 
of  interest,  but  this  not  being  the  case  they  ware 
unwilling  to  do  so. 

It  appeared  from  the  note  taken  by  the  agent 
at  the  time  that  the  meeting  lasted  two  hours,  and 
the  evidence  for  the  defence  was  to  the  effect  that 
every  endeavour  was  made  to  give  full  infotma- 
tien,  and  that  no  promise  as  to  £32  of  annual 
income  was  given. 

The  Lord  Ordinary  (M'Lixeh)  pronounced  this 
interlocutor : — "Finds  that  the  pursuers  have  failed 
to  prove  that  they  signed  the  minute  of  14th 
November  1883  libelled  in  ignorance  of  their  legal 
rights,  and  that  the  acceptance  of  the  provisions 
nnder  their  father's  settlement  was  to  their  lesion ; 
therefore  assoilzies  the  defenders  from  the  conclu- 
sions of  the  action  of  count,  reckoning,  and  pay- 
ment, and  reduction,  and  also  from  the  comoln- 
nona  of  the  supplementary  action  of  reduction, 
and  decerns,  &o. 

"  Opinion. — ^After  hearing  the  argomeat  I  haT« 
formed  a  clear  opinion  on  this  case,  and  it  is 
therefore  unnecessary  that  I  should  take  time  to 
consider  it.  The  case  is  one  of  those  that  so 
often  arise  from  a  discordance  between  the  rules 
and  principles  of  our  succession  law  and  the  prac- 
tice of  conveyancers.  The  law  gives  to  the  law- 
ful children  of  a  testator,  nnder  the  name  of 
legitim,  one-half  or  one-third  of  his  estate,  of 
which  the  children  cannot  be  deprived  except 
by  their  own  consent  or  by  a  pre-nnptial  arrange- 
ment. But  the  practice  has  grown  up  of  advising 
testators  to  make  wills  just  as  if  this  right  did 
not  exist.  I  have  often  thought  it  would  be 
much  better  if  a  father  who  has  not  excluded 
the  right  of  legitim  in  his  lifetime,  would  jnst 
recognise  it,  and  by  his  will  only  deal  with  the 
half  or  third  of  the  estate  that  he  is  free  to 
dispose  of.  But  in  this  case  the  usual  practice 
was  followed  of  disposing  of  the  whole  estate, 
and  then  endeavouring  to  make  that  disposition 
effectual  by  a  clause  of  forfeiture,  a  clause  which 
I  think  is  not  happily  conceived  with  reference 
to  the  disposition  which  the  father  intended  to 
make.  Now,  on  the  father's  death  the  right  of 
election  arose  to  his  three  daughteia.  One  of 
them  who  under  the  will  got  an  annoity,  eleoted 
to  take  her  legitim  at  once.  She  had  no  difficulty 
in  understanding  what  her  legal  rights  were,  and 
she  made  the  election  that  was  for  her  immediate 
as  distinguished  from  her  ultimate  interest. 
Here,  again,  one  cannot  help  wishing  ttimt  the 
law  of  legitim  would  allow  a  father  to  give  the 
value  of  the  legitim  in  the  form  of  an  annuity. 
No  one  is  more  favourable  to  the  exiateaoe  of 
legitim  than  I  am;  but  it  is  unfortunate  that  it 
should  not  be  capable  of  being  given  in  the  form 
of  an  annuity,  and  that  the  father  should  have  to 
look  forward  to  the  inevitable  election  of  a  weak 
or  dissolute  child.  As  regards  the  two  married 
daughters,  I  really  see  no  reason  to  doubt 
that  they  were  fully  informed  aa  to  the  amount 
of  the  father's  estate,  as  to  its  diapoeition 
nnder  his  will,  and  as  to  the  rights  which 
they  would  have  if  they  chose  to  ignore  the 
will.  And  having  these  elements  of  information 
before  them,  they  were  intelligent  enough  and 
quite  able  to  draw  all  neoessaiy  inferences  tmm 
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the  faots.  To  say  nothing  of  mere  cunal  inter- 
yiews,  there  were  two  meetings,  one  on  the  4tli 
and  another  on  the  14th  November ;  and  it  ap- 
pears that  the  meeting  of  14th  November  was 
speoiall;  called  at  the  reqaest  of  the  tmstees  in 
order  that  there  might  be  no  dnbiety  as  to  the 
election  of  the  testator's  daughters.  The  trus- 
tees were  aware  that  this  kind  of  qnestion  fre- 
quently arises,  and  were  determined  they  wonld 
do  what  they  conld  to  prevent  it  arising  here. 
The  meeting  lasted  two  hoars,  as  we  were  told, 
and  eveiyone  except  the  ladies  themselves  say 
that  they  were  fnlly  informed,  and  they  perfectly 
nndeiatood  the  conditions  on  which  their  elec- 
tion was  to  arise.  I  think  it  is  the  fair  import  of 
the  evidence  both  of  Mrs  Miller  and  Mrs  Martin 
that  they  were  in  possession  of  the  terms  of  their 
father's  settlement,  and  also  of  the  nature  of  the 
roles  of  law  applicable  to  legitim,  and  that  they 
qoite  understood  that  they  were  to  choose 
between  an  annuity  given  nnder  the  will  and  a 
•bare  which  might  be  a  half,  and  might  ulti- 
mately be  the  whole  of  the  residue,  in  the  event 
of  their  leaving  the  estate  to  the  operation  of  the 
law.  Bat  their  position,  as  stated  in  evidence, 
is  not  that  anything  was  kept  back  from  them, 
either  as  to  the  faots  or  the  law,  bat  that  they 
had  agreed  to  take  under  the  will  on  condition 
that  they  were  assared  of  an  annuity  of  £82  a- 
year  each  out  of  the  estate ;  in  short,  that  they 
were  to  be  guaranteed  a  fixed  income  of  £82  a- 
year  by  the  trustees  and  their  ageiit  They  do 
not  use  these  words,  but  that  is  the  meaning  of 
what  they  say.  I  am  quite  sure  that  the  trustees 
and  their  agent  never  gave  any  assurance  of  that 
kind — that  they  only  gave  an  estimate  of  the 
probable  income  of  the  estate ;  and  I  am  also 
satisfied  that  these  two  ladies  are  quite  mistaken 
iu  their  belief  as  to  what  that  interest  was.  It 
was  £26,  and  not  £82,  and  the  result  hag  shown 
that  the  estimate  given  was  perfectly  correct. 
How  the  mistake  arose  I  cannot  say,  bat  I  think 
it  has  arisen  since  the  meeting  of  14th  November, 
and  that  on  that  date  Mrs  Miller  and  Mrs  Martin 
quite  understood  what  the  probable  income  of 
the  estate  wonld  be,  viz.,  £60,  or  £26  to  each. 
Therefore,  without  considering  any  of  the 
ulterior  questions,  I  am  prepared  to  decide  the 
case  upon  the  ground  that  an  irrevocable  election 
has  been  made  in  the  full  knowledge  of  all  neces- 
sary facts  and  circumstances.  I  may  add,  how- 
ever, that  I  come  to  this  conclusion  without 
regret,  because  I  am  convinced  that  no  real  in- 
jory  has  resulted  to  these  ladies  from  their  elec- 
tion. It  is  much  better  for  them  that  they  should 
have  a  small  fixed  retam  from  their  father's 
estate  than  that  they  should  be  put  in  possession  of 
a  capital  sum  which  might  possibly  be  spent  by 
themselves,  or  might  go  to  creditors  in  certain  con- 
tingencies. I  hBve  no  confidence  at  all  in  the 
view  that  was  suggested  on  behalf  of  the  ladies, 
that  they  might  by  electing  legitim  also  come  into 
possession  of  the  dead's  part.  Having  regard 
to  the  case  of  OiUiei,  decided  by  the  Second 
Division  of  the  Court  [Oilliet  v.  QiUiet'  Tr.,  Feb. 
23,  1881,  8  B.  505],  I  think  we  should  probably 
have  found  means  to  defeat  a  claim  of  that  kind, 
which  would  obviously  be  very  unfair  to  the 
ladies'  children,  and  would  amoont  to;  giving  to 
the  right  of  legitim  an  extension  far  beyond 
what  we  law  contemplated.  It  appears  to  me 
that  no  person  who  is  claiming  legitim  can  ever 


found  upon  the  will  for  the  purpose  of  taking  a 
benefit  to  himself.  That  rule  will  equally  strike 
at  snch  a  claim  as  is  made  here,  founded  on  a 
clause  of  forfeiture,  as  it  would  strike  at  any 
claim  founded  upon  direct  words  of  bequest.  A 
person  who  is  claimitig  legitim  in  opposition  to 
the  scope  of  the  will  is  as  much  disabled  from 
taking  benefit  by  the  forfeiture  of  the  right  of 
another,  as  he  is  disabled  from  taking  benefit 
from  a  bequest  to  himself,  and  I  cannot  see  how 
these  ladies  could  put  forward  the  forfeiture  of 
their  children's  provisions,  resulting  from  their 
own  act,  in  order  that  they  might  themselves 
take  the  money  in  the  character  of  representa- 
tives in  intestacy.  Bat  in  the  view  I  have  taken 
these  considerations  do  not  enter  into  this  case, 
except  so  far  as  to  show  that  there  has  been  no 
lesion,  and  therefore  upon  another  ground  to 
negative  the  reductive  conclusions  of  the  two  ac- 
tions. Upon  the  whole  case  I  shall  assoilzie  from 
the  conclusions  of  the  simunons  in  the  original 
action  and  the  supplementary  aotion  of  reduction, 
and  find  the  defenders  entitled  to  expenses." 

The  pursuers  reclaimed,  and  argued — The  pur- 
saets  bad  signed  the  minute  of  14th  November 
under  essential  error.  They  did  not  understand 
what  the  results  of  their  action  would  be.  They 
thought  that  the  interest  on  the  estate  would 
yield  them  an  annuity  of  £82,  whereas  it  was 
found  that  it  would  only  yield  them  interest  to 
the  amount  of  £25  per  annum.  As  the  pursuers 
had  signed  the  minute  renotmoing  their  legitim 
without  their  husbands'  consents  the  minute 
ought  to  be  reduced.  The  provisions  of  the 
Married  Women's  Property  Act  1881  did  not 
influence  this  case,  as  the  pursuers  were  married 
before  1881. 

Argued  for  the  defenders — The  proof  showed 
that  these  ladies  had  understood  quite  well  what 
they  were  doing  when  they  signed  the  minute, 
and  the  tmstees  could  not  pay  them  their  legitim 
in  opposition  to  the  terms  of  that  minute  without 
judicial  sanction.  A  hnsband  was  not  entitled  to 
interfere  with  the  actings  of  his  wife  in  consider- 
ing whether  she  should  elect  to  take  her  legitim  or 
the  provisions  nnder  a  settlement. — Maejarlane 
V.  Oliver,  July  2,  1882,  9  R.  1188;  MacDougal  t. 
WOton,  Feb.  20,  1858,  20  D.  659 ;  Lawton  v. 
Tour^,  July  15,  1854,  16  D.  1098 ;  Btetmton  v. 
HamOton,  Dec  7, 1838, 1  D.  18X.  They  referred 
to  the  Married  Women's  Property  Act  1 881  (44  and 
45  Vict.  cap.  21),  sec.  1,  which  provides — "(1) 
Where  a  marriage  is  contracted  after  the  passingof 
this  Act,  and  ^e  husband  shall  at  the  time  of 
the  marriage  have  his  domicile  in  Scotland,  the 
whole  moveable  or  personal  estate  of  the  wife, 
whether  acquired  before  or  during  the  marriage, 
shall  by  operation  of  law  be  vested  in  the  wife 
as  her  separate  estate,  and  shall  not  be  subject  to 
the  jv»  mariti.  (2)  Any  income  of  such  estate 
shall  be  payable  to  the  wife  on  her  individual 
receipt  or  to  her  order,  and  to  this  extent  the 
husband's  right  of  administration  shall  be  ex- 
cluded ;  but  the  wife  shall  not  be  entitled  to 
assign  the  prospective  income  thereof,  or  unless 
with  the  husband's  consent,  to  dispose  of  snoh 
estate. " 

At  advising — 

Loan  YoTTNo — This  case  is  too  dear  for 
argument.  The  faots  of  the  case  are  very  simple. 
The  testator,  John  Oalbraith  of  Olasgow,  ^ed  on 
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16th  September  1883  leaving  a  family  of  three  i 
danghters,  two  of  whom  are  married,  and  we  do 
not  need  to  inquire  farther  into  the  facts  than  to 
Bay  that  by  his  settlement,  made  in  September 
1883,  he  provided  an  apnaity  to  one  daughter 
and  liferents  to  the  other  daughters.  The  first- 
mentioned  eleoled  to  take  her  legitim.  The 
other  two,  without  their  husbands'  consents,  and 
seemingly  without  consultation  with  them, 
attended  a  meeting  of  the  trustees  appointed  by 
the  settlement  at  the  ofBoe  of  the  law-agent  to 
the  trust  on  14th  November  1883,  and  at  that 
meeting  these  two  married  ladies  put  their 
names  to  a  minute  which  states — "After  con- 
sideration, Mrs  Miller  and  Mrs  Alartin  agreed 
to  accept  of  the  provisions  conceived  in  their 
favour  by  their  father's  will,  but  Margaret 
Galbraith,  the  deceased  daughter,  intimated  that 
she  claimed  her  legitim."  This  minute  was 
signed  by  the  female  pursuers  in  the  office  of  the 
law-agent  of  the  trust,  and  I  have  no  reason  to 
doubt  the  integrity  and  probity  of  his  intentions, 
and  that  he  thought  this  arrangement  was  for 
the  benefit  of  all  parties  concerned.  And  indeed 
I  have  no  great  reason  to  think  that  he  has  made 
any  mistake  in  so  thinking.  But  this  minute 
was  signed  by  these  ladies  in  the  absence  of 
their  husbands,  to  whom  no  communication  had 
been  made.  No  copy  of  the  deceased's  will,  nor 
any  note  of  what  the  amount  that  their  wiree 
would  be  entitled  to  receive  under  it,  had  been 
sent  to  them. 

These  ladies  now  bring  an  action  of  accounting 
for  their  rights  nnder  their  father's  settlement, 
with  a  subsidiary  conolosion  to  have  the  minute 
of  nth  November  reduced.  It  is  pleaded  as  an 
obstacle  to  their  success  in  this  action,  and  has 
been  argued  at  the  bar,  that  these  ladies  having 
accepted  their  testamentary  provisions  cannot 
now  claim  their  legal  rights. 

I  am  of  opinion  that  the  fact  of  their  having 
signed  that  minute  is  no  obstacle  whatever  to 
their  having  an  accounting,  and  no  obstacle 
whatever  to  their  taking  their  legal  rights  instead 
of  accepting  the  provisions  under  their  father's 
will,  if  that  should  be  found  to  be  the  best  for 
them.  I  should  have  no  doubt  whatever  that  if 
as  a  result  of  the  accounting  a  reduction  of  the 
minate  of  lith  November  should  be  needed, 
it  ooald  be  reduced  on  account  of  the  want 
of  the  husband's  agreement  thereto,  but  I  do  not 
think  it  necessary  that  we  should  reduce  the 
minate  in  our  judgment. 

But  the  interlocutor  of  the  Lord  Ordinary  finds 
'*  that  the  pursuers  have  failed  to  prove  that  they 
signed  the  minute  of  14th  November  1888  libelled 
in  ignorance  of  their  legal  rights,  and  that  the 
acceptance  of  the  provisions  under  their  father's 
setUement  was  to  their  lesion  ;  therefore  assoil- 
zies," &D.  Now,  I  think  that  is  altogether 
wrong.  The  minute  is  no  answer  to  an  action 
of  accounting,  and  would  be  no  obstacle  to  allow- 
ing these  ladies  to  elect  to  take  their  legal  rights 
rather  than  their  conventional  provisions,  £c  it 
shall  yet  appear  that  they  wish  to  do  so.  I  am 
therefore  of  opinion  that  the  Lord  Ordinary's 
interlocutor  should  be  recalled. 

LoBD  Cbaiohiij. — I  am  of  the  same  opinion. 
Of  the  two  forms  of  judgment  I  should  in  the 
cironmstannces  prefer  that  which  has  the  pre- 
ference in  your  Lordship's  views.  There  does 
not  appear  to  be  any  need  to  reduce  this  minate 


in  the  meantime.  It  has  not  been  recorded,  and 
will  not  be  recorded,  and  the  more  entire  things 
are  left  during  the  accounting  the  better  for  all 
concerned. 

Although  not  very  familiar  with  the  provisions 
of  the  Married  Women's  Property  Act  1881,  I 
am  somewhat  startled  by  the  contention  main- 
tained on  the  part  of  the  defenders  here,  that  an 
absolute  right  to  elect  between  conventional  pro- 
visions and  legitim  belonged  to  the  vrife,  to  soeb 
an  extent  that  the  husband  was  not  entitled  even 
to  expect  the  courtesy  of  being  consulted,  and 
that  when  the  matter  came  to  be  closed  the  oon- 
sent  and  concurrence  of  the  husband  was  not  a 
necessity  to  the  validity  of  the  transaction. 

The  Act  of  1881  has  gone  a  great  way  to  make 
the  wife  the  owner  of  property  that  comes  to  her 
by  succession,  and  consequently  claims  which 
before  the  passing  of  the  Act  the  husband  had  to 
his  wife's  legitim  no  longer  exist.  Section  1,  sub- 
section 2,  seems  to  make  it  a  condition,  however, 
that  she  shall  not  transact  with  reference  to  such 
property,  meaning  by  transacting  that  she  shall 
not  part  with  what  is  to  come  to  her  without  her 
husband's  consent.  Now,  if  this  section  is  to 
have  any  effect  it  must  be  applicable  here.  By 
law  these  ladies  took  legitim ;  by  the  settlement 
they  took  conventional  provisions  on  condition  of 
surrendering  legitim.  By  the  minute  of  14th 
November  1883  they  gave  up  their  legitim  and 
accepted  of  the  conventional  provisions.  It  em- 
bodied a  transaction,  therefore,  by  which  they 
parted  with  something  which  was  theirs  by  legal 
right.  That  they  could  not  do  before  1881  witii- 
ont  their  husbands'  consent,  nor  can  they  do  so 
now. 

I  qnite  see  the  position  of  the  trostees  in  this 
matter.  They  have  a  responsibility  to  others 
than  these  ladies,  and  they  are  entitled  to  ask  for 
judicial  authority  before  they  allow  what  was 
arranged  on  14th  November  1883  to  be  gone  back 
upon.  That  authority  only  our  judgment  will 
give  them,  and  things  will  be  restored  to  the  same 
position  as  if  the  minute  had  not  been  executed. 

LoBD  BvTRSBFnBD  C1.ABK— I  agree.    I  think 

that  the  minute  was  not  binding  upon  the  pur- 
suers in  this  action,  because  these  ladies'  husbands 
were  not  made  parties  to  it,  and  that  both  by 
common  law  and  under  the  statute  it  was  neces- 
sary to  have  the  husbands'  consents  to  the  minute 
to  make  the  consents  of  the  wives  effectual. 

The  LoBD  JusTioB-OumK  was  absent. 

The  Court  pronounced  the  following  inter- 
locntor : — 

"Find  that  the  minute  of  14th November 
1883  libelled  is  no  bar  or  impediment  to  the 
conclusions  of  the  action  for  count  and 
reckoning,  or  to  the  claims  of  legitim,  if  as 
the  result  of  the  accounting  these  shall  be 
made  ;  therefore  recal  the  interlocutor  re- 
claimed against :  Find  the  pursuers  entitled 
to  expenses  from  the  date  of  the  said  inter- 
locutor .  .  .  ijuoad  vUra  remit  the  cause 
to  the  Lord  Ordinary  with  instructions  to 
proceed  therein  as  accords,"  9ui. 

Counsel  for  Pursuers — Uhind— A.  S.  D.  Thom- 
son.   Agent— William  Officer,  8.8.0. 

Counsel  for  Defenders — Pearson — Low.  Agent 
— Bonald  &  Bitchie,  B.B.O. 
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Tttetday,  March  16. 

FIRST    DIVISION. 

[Sheriff  of  Ayrshire. 
SCHOOL  BOARD  OF  SOBN  AND  OTHEBS 
V.  BONE. 

Sherijf — Jtiritdielion — School — Sehoel  Boards 
Bdueation  Act  1872  (35  arid  86  Viet.  eap.  62), 
tee.  14. 

The  Edacation  Act   1872    proyidea    that 
dispntes  regarding  the  election  of  candidates 
for  a  School  BoaiS  shall  be  stunmarily  deter- 
mined by  the  Sheriff.     HM  that  the  Sheriff 
in  Bach  a  case  ought  not  to  proceed  by  way 
of  making  up  a  record  as  in  an  ordinary  action. 
Where  the  Sheriff-Substitute  had  made  up 
B  record  and  allowed  a  proof,  and  then  on 
the  appeal  of  one  party  the  Sheriff  had  de- 
cided the  case — fi,eld  that  though  the  pro- 
cedure had  been  irregular,  the  only  decision 
pronounced  was  that  of  a  Judge  having  juris- 
diction to  determine  the  matter  finally,  and 
that  there  was  no  ground  for  interference. 
At  a  meeting  of  the  School  Board  for  the  parish 
of  Sorn,  held  in  January  or  February  1885,  the 
members  whose  term  of  office  was  about  to  ex- 
pire appointed  4th  April  1886  for  a  new  election 
of  members,  and  appointed  JUobert  Buchanan 
Oouner  to  be  returning  officer. 

On  1st  October  1884  a  Oeneral  Order  regulating 
the  election  of  School  Boards  was  issued  by  the 
Committee  of  the  Lords  of  the  Privy  Council  on 
XSdaostion  in  Scotland,  by  virtue  and  in  pursu- 
anoe  of  the  powers  vested  in  them  under  the 
Edaoation  Acta  1872  to  1883,  and  this  Geoeral 
Order  regulated  the  election  of  the  School  Board 
for  the  parish  of  Sorn. 

The  returning  officer,  Mr  B.  B.  Conner,  on  or 
about  12th  March  1885  signed  and  published 
notices,  in  terms  of  rules  6  and  7  of  said  General 
Order,  bearing,  inter  alia,  that  the  election  would 
take  place  on  4  th  April  1885 ;  that  the  last  day 
for  the  nomination  of  candidates  would  be  25  th 
March  1885 ;  that  public  notice  would  be  given  of 
the  list  of  candidates  on  or  before  23d  March 
1885  ;  and  that  any  candidate's  name  might  be 
withdrawn  up  to  4  p.m.  on  26th  March  1885. 
.  Bule  8  of  the  General  Order  provides,  inter  alia, 
that  any  five  electors  may  nominate  as  a  candi- 
date any  person  of  full  age,  "  by  sending  or  de- 
livering at  the  appointed  place  a  nomination 
paper  subscribed  by  such  five  electors,"  etc.  By 
rule  9  of  the  General  Order  it  is,  inter  aUa, 
provided  "that  the  returning  offloer  shall  decide 
whether  any  nomination  is  v^d,  and  his  decision 
shall  be  final."  Various  persons  were  nominated, 
and  by  letter  dated  20th  March  1886  the  re- 
turning officer  intimated  to  David  Bone  that  he 
had  been  "duly  nominated  to  represent  this 
parish  in  the  School  Board  of  Sorn,  the  election 
for  which  takes  place  on  Saturday  4  th  April  next. " 
On  2 1st  March  1886  the  returning  officer  pub- 
lished a  notice  stating  that  "  the  foUowing  candi- 
dates had  been  duly  nominated  for  election  as 
members  of  the  School  Board  to  be  elected  for 
the  parish,"  and  in  this  notice  Bone's  name  ap- 
pe*Md,  the  whole  number  comprising  one  more 
than  the  nnmber  of  the  board. 

Ei^t  clear  days  before  the  4  th  April  1886  one 
of  tin  duly  nominated  candidate*,  viz.,  the  Bev.    | 


J.  G.  Baillie,  was  withdrawn.  By  rule  12  of  the 
Oeneral  Order  it  is  provided,  "that  if  the  nnm- 
ber of  candidates  nominated  and  not  with- 
drawn shall  equal  but  not  exceed  the  nnmber 
of  members  to  be  elected,  such  candidates  shall 
be  deemed  to  be  elected  on  the  day  fixed  for  the 
election,  and  the  returning  officer  shall  on  that  day 
publish  a  list  of  the  names,"  &o. 

On  4th  Afzil  the  returning  officer,  believing 
from  inquiries  which  he  had  made  that  one  or 
more  of  the  signatures  to  the  nomination  paper 
of  Bone  were  not  genuine  signatures,  wrote  to 
him  intimating  that  his  nomination  as  a  candidate 
was  invalid. 

On  5th  April  1885  the  returning  officer  pub- 
lished a  list  of  those  who  had  been  elected  members 
of  the  School  Board.  In  this  list  the  name  of 
Bone  was  not  Included.  The  School  Board  there- 
after refused  to  admit  that  he  had  been  elected  a 
member  of  the  School  Board,  and  at  a  meeting 
held  on  20th  April  1886  elected  Mr  W.  P.  Fleming 
to  fill  the  place  which  they  considered  to  be 
vacant  by  the  non-election  of  Bone. 

Bone  presented  this  petition  in  the  Sheriff 
Court  of  Ayr  to  have  it  declared  that  he  bad  been 
duly  elected  a  member  of  the  School  Board  of 
Sorn,  and  that  the  appointment  of  W.  P.  Fleming 
was  invalid. 

The  Sheriff-Snbstitnte  (Obb  Tatbisoii),  after  a 
record  had  been  made  up,  allowed  a  proof  before 
answer. 

Aj^st  this  interlocutor  Bone  appealed  to  the 
Sheriff.  The  competency  of  the  appeal  was  ob- 
jeoted  to. 

The  Sheriff  (B&un>)  found  the  appeal  compe- 
tent, and  found  that  the  returning  officer  having 
decided  that  the  pnrsner  was  duly  nominated, 
and  given  public  intimation  thereof  by  his  notice 
of  2  let  March  could  not  go  back  on  hia  own  de- 
cision, and  he  therefore  found  that  the  pnnner 
Bone  was  duly  elected  and  onght  to  have  been  re- 
turned as  a  member  of  the  Board,  and  that  Fleming 
was  not  validly  appointed. 

The  School  Board  appealed  to  the  First  Divi- 
sion of  the  Court  of  Session. 

The  appellants  argued— This  was  not  a  ques- 
tion wheUier  an  eUetion,  but  whether  a  nomina- 
tion, was  valid.  Therefore  the  decision  of  the 
returning  officer  that  Bone  had  not  been  legally 
nominated  was  final  by  rule  9  of  the  General 
Order.  But  taking  it  to  be  a  question  of  the 
validity  of  an  eUeHon,  not  of  a  nomination,  then 
as  the  14th  section  of  35  and  86  Vict.  c.  62  (the 
Education  Act  1872)  said  that  the  Sheriff's  "de- 
termination should  be  final,"  the  determination  of 
the  Sheriff-Substitute  must  be  considered  final, 
and  the  appeal  to  the  Sheriff-Principal  and  his 
interlocutor  following  thereon  were  incompetent — 
Sellar's  Education  Acts,  7th  edition,  p.  165,  and 
the  cases  of  Hay  v.  Kippen  and  Lounon  v.  Keddie 
there  quoted.  Also  at  p.  162,  the  Forteviot  case. 
The  Bankruptcy  and  Registration  Acts  were 
analogous  to  the  Education  Act,  and  in  them 
"Sheriff"  meant  either  Sheriff-Substitute  or 
Sheriff-Principal.  The  Court  must  construe  the 
word  "  Sheriff  "  in  that  sense  in  section  14  of  tlie 
Act  36  and  36  Vict.  c.  Gi—BalderttonY.  Richard- 
son,  3  D.  597,  February  20,  1841,  see  Lord 
Mackenzie's  opinion — Ma^Vratei  ofPortobtUo  v. 
Magiatratet  of  Edininirgh,  10  B.  130,  Hovember 
9,  1882.  Again,  this  was  an  incompetent  form 
of  procedure,  for  the  Sheriff-BabButnte  should 
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r^.  B.  of  Sam  r.  Bone, 
L     March  1«^  1880. 


have  disposed  of  the  case  snmmarily  (see.  14  of 
86  and  86  Viot.  c.  62),  and  shonld  not  hare  made 
up  a  record— 60  Oeo.  III.  c.  112,  see.  86. 

Argued  for  the  respondents — Taking  the  case 
as  one  of  disputed  election  and  as  falling  under 
section  14  of  86  and  36  Viot.  o.  62,  the  appeal  to 
the  Sheriff-Prinoipal  'was  competent.  The 
Sheiiff-Sabstitnte had  giren  no  "determination" 
npon  the  merits  of  the  case,  and  had  only  by  his 
interlocutor  taken  steps  towards  the  determin- 
ation. Therefore  his  interlocutors  were  not  pro- 
tected by  the  finality  olanse  insection  1 4  of  36  and 
86  Vict.  0.  62—Leiteh,  October  21, 1870,  9  Maoph. 
40;  Oti»  T.  Kidgton,  January  31, 1862,  24  D.  419. 
Bnt  when  the  Bberiff-Frinoipal  took  the  case  into 
his  hands  he  prononnced  an  interlocntor  dealing 
with  the  merits  of  the  case.  This  was  a  "  deter- 
mination" in  the  sense  of  section  14  of  85  and  36 
Viot.  0.  62.  Therefore  it  was  final  and  not  subject 
to  appeal— .FWttn^  t.  Diekion,  December  19, 
1862,  1  Maoph.  188. 

At  advising — 

LoBD  Pbisiobkt— The  question  raised  by  this 
appeal  concerns  the  election  of  members  of  the 
School  Board  of  the  pariah  of  Som,  and  the  in- 
terlocutor sought  to  he  brought  under  review  is 
one  by  the  SberifF-Depnte  of  the  county,  in  which 
he  finds  that  "the  pursuer  was  duly  elected  and 
ought  to  have  been  returned  a  member  of  said 
School  Board ;  and  finds  and  decerns  that 
William  Feden  Fleming  is  not  a  member  of 
said  School  Board,  and  was  nererTalidly  appointed 
a  member  thereof." 

Now,  that  interlocutor  was  prononnced  by  the 
Sheriff  in  exercise  of  the  junsdiotion  conferred 
npon  him  by  the  14th  section  of  the  Education 
(Scotland)  Act  1872,  which  provides — [Hit  hord- 
Mp  here  read  the  iection\.  Prima  facie,  there- 
fore, it  seems  very  clear  that  an  appeal  from  this 
judgment  is  incompetent.  This  is  an  interlocutor 
pronounced  by  the  Sheriff  determining  a  dispute 
in  connection  with  the  election  of  a  School  Board, 
and  it  is  the  determination  of  a  question  declared 
by  statute  to  be  final.  The  qnestion  is,  whether 
any  such  special  circumstances  are  here  alleged 
as  to  cause  an  exception  to  the  general  rule  1 

The  only  ground  for  that  would  be  some 
serious  excess  of  jurisdiction  on  the  part  of  the 
Sheriff,  but  what  is  truly  maintained  by  the  ap- 
pellant is  that  the  Sheriff  did  not  pronounce  this 
mterlocntor  in  proper  form,  that  ne  should  have 
pronounoedhis  interloontoronder  thel4thseotion 
of  the  Act  of  1872,  and  not  as  an  appeal  from 
the  Sheriff- Substitute,  and  that  section  14  allows 
no  such  appeaL 

Irregularities  in  the  proceedings  in  the  Sheriff- 
Oourt  have  been  made  out  to  a  certain  extent  by 
the  record  before  ns,  for  the  Sheriff-Substitute 
made  up  a  record  and  allowed  parties  a  proof  of 
their  averments ;  against  that  interlocutor  allow- 
ing proof  an  appeal  was  taken,  and  under 
that  appeal  the  Sheriff-Depute  pronounced  the 
interlocutor  now  sought  to  be  brought  under  re- 
view. There  was  no  radical  defect  in  the  juris- 
diction exercised  by  the  Sheriff,  for  the  Sheriff  is 
the  person  pointed  out  by  section  14.  I  think 
both  the  Sheriff-Depute  and  the  Sheriff- Substi- 
tute have  jurisdiction  to  try  such  a  complaint, 
bnt  whichever  pronoimces  judgment,  his  judg- 
ment is  final  and  cannot  be  brought  here  on 
appeaL    I  am  prepared  to  hold — and  I  under- 


stand your  Ixirdships  ate  of  the  same  opinion — 
that  the  proceedings  in  the  Sheriff  Court  were 
irregular,  because  the  proceedings  should  bsva 
been  summary.  That  means  the  Sheriff  is  to 
hear  the  parties  and  if  neceasaiy  Iiave  evidence 
led  before  him  and  then  to  pronounce  decree, 
bat  he  is  not  to  make  up  a  record. 

There  was  irregularity  in  making  up  a  record  and 
in  allowing  proof,  and  there  was  further  irregu- 
larity in  taking  an  appeal,  and  in  that  way  bring- 
ing the  case  under  the  review  of  the  Sheriff,  bnt 
the  question  is,  whether  that  was  so  much  in  excess 
of  the  jurisdiction  which  the  statute  gives  the 
Sheriff  to  prononqce  judgment  in  such  eases  as 
to  require  our  interference?  Though  the  case 
has  not  been  tried  in  the  proper  way,  yet  the  oaaa 
has  been  tried  by  the  Judge  to  whom  the  statute 
gives  jurisdiction,  and  judgment  having  been  pro- 
nonnced by  him,  I  hold  appeal  is  incompetent. 
The  decision  in  the  case  of  Fleming  v.  Dielaon, 
pronounced  by  the  Second  Division  when  I  sat 
there,  and  referred  to  in  the  discussion,  is  not  on 
all  fours  with  the  present  case,  but  it  furnishes  a 
very  good  illustration  of  the  way  in  which  this 
Court  will  refuse  to  interfere  with  the  judgment 
of  an  inferior  Court,  although  the  manner  in 
which  the  proceedings  in  such  Court  were  carried 
through  was  not  in  all  respects  in  due  form.  As  I 
said,  that  case  is  not  on  all  fours  with  the  present, 
bnt  I  think  we  are  following  the  same  prininple 
in  deciding  the  case  as  I  propose. 

LoBD  Shaki) — Section  14  of  the  Act  1872  pro- 
vides—[£ru  Lordihip  quoted  the  leetion.] 

Now,  having  reference  to  the  nature  of  the 
questions  which  will  come  before  the  Sheriff 
under  the  provision,  it  follows  that  either  the 
Sheriff  or  the  Bheriff-Bubstitnte  may  take  the 
matter  up.  I  think  the  same  principle  applies 
ss  holds  with  regard  to  questions  under  the 
Bankruptcy  Statute. 

In  the  next  place,  I  think,  having  regard  to 
the  kind  of  questions  that  will  arise,  and  &e  pro- 
visions of  the  statute,  it  is  intended  the  proceed- 
ings should  be  summary.  There  is  no  reason  for 
thinking  a  record  is  to  be  made  up.  In  bank- 
ruptcy proceedings  there  are  special  provisions 
in  the  statute  for  making  up  a  record,  and  the 
nature  of  snch  proceedings  make  a  record 
necesBBiy  for  the  bringing  out  of  the  allegations 
of  parties,  but  here  the  Legislature  clearly  in- 
tended the  Sheriff  or  the  Sheriff-Substitute  shonld 
ss  summarily  as  possible  determine  questions  in 
dispute.  It  was  therefore  irregular  to  have  a 
record  here  at  all.  If  the  Sheriff-Substitute  had 
not  sufBcient  information  supplied  him  at  first  he 
should  have  adjourned  the  case,  and  on  resuming 
consideration  of  it  have  disposed  of  it  summarily. 

Now,  here  the  Sheriff  has  taken  up  the  qnes- 
tion on  appeal  from  his  Substitute,  and  there  is 
no  doubt  such  appeal  was  incompetent,  bnt  the 
Sheriff-Substitute  had  determined  nothing — if 
he  had,  his  judgment  would  have  been  final. 
The  Sheriff  has  taken  up  the  question  and  de- 
cided it,  and  although  he  did  so  at  an  irregular 
stage,  I  am  of  opinion  his  judgment  is  final. 

LoBD  AsAK — ^The  prayer  of  the  petition  here 
is  "to  find  and  declare  that  at  the  election  of  a 
School  Board  of  the  parish  of  Bom,  on  4th  April 
1886,  the  pursuer  was  duly  elected  and  ought  to 
have  been  returned  as  a  member  of  said  School 
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Board  ;  and  also  to  find  and  declare  that  William 
Peden  Fleming  is  not  a  member  of  said  Sohool 
Board,  and  waa  never  validly  nominated  or  ap- 
pointed a  member  of  aaid  Bohool  Board."    The 
deoiaion  of  the  Sheriff  waa  that  the  petitioner  waa 
dnly  elected  and  Fleming  was  not.     Now,  prima 
fane,  there  is  no  doubt  that  waa  a  qaeation  in    ' 
dispute  arising  ont  of  an  election  of  a  Sohool    | 
Board,  and  the  Act  says  that  in  snoh  qaestions   ' 
the  Sheriff  is  to  take  np  the  matter  and  bis  jadg-   ' 
ment  is  to  be  final.     Here  then  we  hare  prima 
fiteie  a  final  decision  which  we  have  no  power  to 
review.    Bat  it  is  here  said  the  Sheriff  has  gone 
entirely  oat  of  his  jorisdiotion  and  has  acted  in 
^cess  of  his  jorisdiotion,  and  if  that  were  made 
oat  we  should  oertainly  take  np  the  case  and 
rectify  it.     Now,  the  excess  of  jurisdiction  first 
alleged  here  is  that  the  Sheriff  was  acting  vltra 
viret,  becaose  the  retaming  officer  had  given  a 
deoiaion,  and  his  decision  waa  final. 

Now,  that  is  not  the  question  here,  the  ques- 
tion here  is  as  to  what  the  returning  ofBoer  had 
decided.  Nobody  questioned  that  if  the  return- 
ing officer  had  determined  the  qaestion  committed 
to  him  his  decision  would  have  been  final.  The 
question  was,  what  had  the  returning  officer  de- 
cided, and  the  Sheriff  has  decided  that  the  re- 
turning officer's  actings  amount  to  a  deliverance 
that  the  petitioner  and  not  Fleming  is  a  member 
of  the  School  Board,  and  the  judgment  of  the 
Sheriff  is  iinal. 

The  second  ground  on  which  the  plea  of  no 
jurisdiction  is  maintained  is  not  that  the  Sheriff- 
Court  has  no  jnrisdiotion,  but  that  the  Sheriff- 
.Substitute  having  decided  the  question,  the 
Sheriff-Principal  had  no  right  to  take  it  up. 

I  entirely  agree  with  your  Lordships  that  it  is 
intended  the  proceedings  in  such  oases  should 
be  very  summary,  and  I  also  agree  witli  the 
opinions  of  the  Sheriffs  of  Fife  and  Perth  In  the 
oases  cited  {Loteton  v.  Keddie  and  H<m  v.  Kifpen, 
tup.  eit.],  bat  I  think  there  was  here  no  radical 
want  of  power  in  the  Sheriff-Principal.  I  think 
he  was  competent  to  give  a  judgment  in  this  ques- 
tion. Either  the  Shraiff -Substitute  or  the  Sheriff- 
Principal  may  entertain  such  qaestions,  and  I  do 
not  see  why  if  a  Sheriff-Frincipal  were  in  his 
county  he  might  not  take  np  the  case  and  give  the 
judgment  though  his  Substitute  bad  ordered  the 
case  to  be  debated  before  him,  though  of  course 
both  cannot  pronounce  judgment.  Here  the 
Sherifl'-Snbatitute  had  pronounced  no  judgment, 
and  though  irregularities  were  oommitt^,  the 
radical  right  was  in  the  Judge  who  has  given  as 
his  decision,  and  I  think  that  decision  is  flnaL 

LoBD  Mdbm  was  absent 

This  interlocutor  was  pronounced : — 

"  The  Xjords  having  considered  the  cause, 
and  having  heard  counsel  for  the  parties  on 
the  appeal,  dismiss  the  same  as  incompetent, 
and  decern." 

Counsel  for  Bone— J.  A.  Beid — Orr,  Agents — 
Philip,  Laing,  &  Traill,  S.aO. 

Counsel  for  School  Board — liOW — Ure.  Agent 
— D.  Mackenzie,  W.S. 


Wednesday,  March  17. 

FIRST    DIVISION. 

Lord  M'Laren,  Ordinary. 
CALEDONIAN  RAILWAY  COHFANT  V. 
CHI8H0LM. 
Preneription— Triennial  PreteripUon — Act  1679, 
e.  83. 

The  Triennial  Prescription  Act  being  in- 
tended to  prevent  the  bringing  forward  of 
claims  which  the  creditor  has  neglected  to 
pursue,  it  is  a  relevant  answer  to  the  plea 
that  a  claim  has  undergone  the  triennial  pre- 
scription, to  allege  ^t  it  was  not  sooner 
brought  forward  owing  to  the  conduct  or 
concealment  of  the  defender. 
This  was  an  action  at  the  instance  of  the  Cale- 
donian Railway  Company  against  John  Ctiishofan, 
sack  contractor,  Perth,  for  £8105,  17s.,  which 
the  pursuers  alleged  was  due  to  them  for  the 
carriage  of  sacks. 

The  pursuers  averred — "(Cond.  4)  By  minute 
of  agreement  dated  30th  JtUy  and  12th  August 
1874  the  porsaers  and  defender  entered  into  a 
contract  for  the  supply  of  sacks  to  be  used  in  the 
conveyanceof  grain  over  the  parsners'  linesof  rail- 
way. The  said  contract  commenced  on  1st  Jane 
1874,  and  ended  on  80th  November  1881.  All 
sacks  supplied  by  the  defender  under  said  con- 
tntot  were  carried  by  the  puisuers  free  of  charge, 
but  said  contract  had  no  reference  to  the  carriage 
of  sacks  supplied  by  the  defender  for  the  oanlage 
of  grain  by  sea,  or  over  other  lines  of  railway, 
and  not  passing  over  any  of  the  lines  or  any  part* 
of  the  system  belonging  to  or  leased  or  worked 
by  the  poxsners.  (Cond.  6)  On  26th  February 
1884,  being  more  than  two  years  after  the  said 
contract  came  to  an  end,  the  defender  intimated 
for  the  first  time  a  claim  against  the  pursuers  tor 
alleged  loss  of  sacks  supplied  by  him  during  said 
contract,  and  on  20th  June  1884  he  raised  an  ac- 
tion against  the  pursners  for  the  sum  of  £3164, 
13s.,  as  the  valae  of  63,293  sacks  alleged  by  him 
not  to  have  been  returned  to  him  by  the  pursuert. 
After  a  proof  had  been  allowed  in  said  action 
access  was  obtained  by  the  pursuers  to  the 
defender's  books,  and  a  long  and  laborious  in- 
quiry instituted  by  them  testing  the  accuracy  of 
the  defender's  allegations.  In  the  course  of  this 
inquiry  the  pursuers  ascertained  for  the  first 
time  from  the  defender's  books  (they  themselves 
having  no  means  of  knowledge  thereof)  that  dur- 
ing the  period  of  the  said  contract  a  large  quan- 
tity of  empty  sacks  had  been  forwarded  by  the 
defender  over  the  pursuers'  railways  on  the  pre- 
tence that  these  sacks  were  to  be  used  for  the 
carriage  of  grain  on  the  pursuers'  lines,  whereas 
they  were  not  used,  and  were  not  intended  to  be 
used,  for  this  purpose,  but  were  intended  to  be 
used,  and  were  used,  for  the  carriage  of  grain  by 
sea  or  by  other  lines  of  railway;  and  these  sacks 
were  so  used  without  contributing  in  any  way  to 
the  forwarding  of  the  pazsuers'  traffic  ;  and  that 
in  like  manner  large  quantities  of  empty  sacks 
were  sent  over  the  pursuers'  lines  to  the  defen- 
der's depots  on  the  pretence  or  on  the  footing 
tliat  they  had  been  used  for  the  carriage  of  grain 
and  gone  full  over  the  pursuers'  lines,  but 
which  sacks  had  not  been  so  used,  nor  had  they 


Digitized  by 


Google 


540 


The  Scottish  Law  Beporter.—Fol.  XXIIl. 


CCal.  Bwy.  Co.  t.  Chlihnln, 
March  17, 1888. 


in  any  way  oontribnted  to  the  pnisnen'  traffio. 
These  Backs  were  all  carried  free  by  the  pnrsueis 
nnder  the  belief  that  they  were  to  be  nsed  or  had 
been  nsed  in  the  carriage  of  grain  over  the 
pnrgners'  own  lines,  and  thns  no  charge  was 
made  for  their  carriage ;  bnt  the  defender  knew, 
and  had  alone  the  means  of  knowledge,  that  said 
sacks  had  not  been  so  nsed,  and  he  did  not  dis- 
close this  fact  to  the  pnrsners.  Immediately  on 
this  discovery  being  made  the  parsaers  caused 
aooonnts  for  the  carriage  of  said  sacks  to  be 
made  np  and  rendered." 

They  pleaded — "(1)  The  pnrsners  haying 
carried  the  sacks  in  question,  and  the  snm  sued 
for  being  dne  and  resting-owing  by  the  defender 
to  the  pnrsaers  in  respect  of  the  said  carriage, 
the  pursuers  are  entiUed  to  decree  in  terms  of 
the  conclusions  of  the  summons.  (3)  The  pnr- 
saers having  only  recently  disooyered  in  the  cir- 
cumstances condescended  on  that  the  sacks  com- 
prised in  the  accounts  sued  for  had  been  carried 
without  the  carriage  being  charged  for,  under 
error,  and  that  these  sacks  were  not  sacks  sup- 
plied under  the  contract,  the  pleas  of  prescription 
and  mora  are  nnfonnded,  and  the  defender  is 
not  entitled  to  plead  them  against  the  pursuers' 
claim." 

The  defender  pleaded— "(1)  In  respect  of  the 
triennial  limitation  the  account  snad  on  cannot 
be  proved  except  by  the  writ  or  oath  of  the 
defender." 

The  Lord  Ordinary  (IfLABBN)  on  8d  March 
1886  sustained  the  defender's  first  plea-in-law, 
and  found  that  the  pursuers'  averments  could 
only  be  proved  by  Uie  writ  or  oath  of  the 
defender. 

The  pursuers  reclaimed,  and  argued  —  The 
defender  was  bound  by  his  actings  from  pleading 
the  triennial  prescription.  The  course  shonld 
be  followed  that  was  taken  in  M^Kinlay  v.  TFiZson, 
Kovember  18, 1886,  reported  ante,  p.  134  ;  Laing 
and  Irvine  v.  Andirton,  November  10, 1871,  10 
Maoph.  74. 

The  defender  argued — The  statute  introduced 
two  presumptions — first,  that  the  debt  had  never 
been  constitnted ;  and  second,  that  if  ever  con- 
stituted, it  had  been  paid.  The  defender  relied 
on  the  first  of  these  presumptions,  and  main- 
tained that  the  constitution  could  only  be  proved 
by  his  writ  or  oath.  There  was  no  case  in 
which  fraud  or  error  had  been  held  enough  to 
elide  the  plea  of  prescription ;  but  even  if  it 
were  so  the  averments  of  the  pnrsaers  did  not 
amount  to  that.  If  the  sacks  in  question  were 
carried  under  the  agreement,  then  nothing  wasdue. 
If  they  were  not  carried  under  the  agreement, 
then  the  triennial  prescription  applied — North 
BritM.  Raihoay  v.  Smith  Sligo,  Dieoember  20, 
1873,  1  B.  309. 

At  advising — 

LoBD  Pbesidsiit — The  plea  of  triennial  pre- 
scription when  stated  as  a  defence  against  an  ac- 
tion as  laid  must  necessarily  be  determined  with 
reference  to  the  precise  statements  made  by  the 
poraner  of  the  action,  and  the  nature  of  his 
claim ;  and  if  the  statute  does  not  apply  to  the 
claim  BO  made  then  the  duty  of  the  Court  is  to 
repel  the  plea.  It  may  happen  even  in  such  a 
case,  as  it  happens  in  other  oases,  that  in  the 
oinirse  of  the  investigation  of  the  pursuera' 
claim  the  true  state  of  the  facts  disclosed  may 


show  that  the  statute  does  apply,  and  in  that 
case  the  Court  would  have  no  diffleulty  in  giving 
effect  to  the  statute,  and  holding  that  the  pur- 
suer in  the  oircomstanoes  which  have  come  out 
must  prove  the  constitution  and  resting-owing  of 
his  claims  by  writ  or  oath.  But  at  the  present 
stage  of  this  case,  and  of  every  other  case  of  the 
kind,  we  must  take  the  claim  as  the  pursuer 
makes  it,  and  determine  whether  the  statute 
applies  to  the  claim  so  made.  Now,  the  claim 
which  the  parsaers,  the  Caledonian  Bailway 
Company,  make  is  substantially  this— They  say 
that  they  were  nnder  an  agreement  to  carry  sacks 
free  for  the  defender  under  certain  circumstanoes 
and  conditions.  These  were  sacks  which  were 
to  be  used  for  the  purpose  of  conveying  grain 
upon  the  pursuers'  line  of  railway,  not  neceswrily 
conveying  it  ezoluaively  upon  their  line,  but  con- 
veying it  either  exclusively  upon  their  line  or 
partly  on  their  line  and  partly  on  some  other 
line.  Under  that  agreement  great  quantities  of 
sacks  was  brought  to  the  diSerent  stations  on 
the  pursuers'  line  by  the  defender,  and  were  pre- 
sented for  free  carriage  as  being  sacks  faUing 
under  the  agreement ;  but  they  say  that  the 
agreement  had  no  reference  to  the  carriage  of 
sacks  supplied  by  the  defender  for  the  carriage 
of  grain  by  sea,  or  upon  other  lines  of  railway,  and 
not  passing  over  any  part  of  the  lines  or  any  part 
of  the  system  belonging  to  or  leased  or  winked 
by  the  pursners.  And  they  say  further  that  in 
the  coarse  of  inquiry  which  was  made  in  another 
action  between  the  parties  the  pursuers  "  aaoer- 
tained  for  the  first  time  from  the  defender's 
books  (they  themselves  having  no  means  of  know- 
ledge thereof)  that  daring  the  period  of  the  said 
contract  a  large  quantity  of  empty  sacks  had 
been  forwarded  by  the  defender  over  the 
pursuers'  railway  on  the  pretence  that 
these  sacks  were  to.  be  used  for  the  car- 
riage of  grain  on  the  pursuer's  lines,  whereas 
they  were  not  used,  and  were  not  intended  to  be 
used,  for  this  purpose,  but  were  intended  to  be 
nsed  and  were  used  for  the  carriage  of  grain  by 
sea  or  by  other  lines  of  railway,  and  these  sacks 
were  so  nsed  without  contributing  in  any  way  to 
the  forwarding  of  the  pursueis'  traffic,  and  that 
in  like  manner  large  quantities  of  empty  sacks 
were  sent  over  the  pursners'  lines  to  the  d». 
fender's  depots  on  the  pretence  or  on  the  foot- 
ing that  they  had  been  used  for  the  carriage  of 
grain,  and  gone  full  over  the  parsaers'  lines,  bnt 
which  sacks  had  not  been  so  nsed,  nor  had  they 
in  any  way  contribnted  to  the  puisners'  traffioi 
These  sacks  were  all  carried  free  by  the  poisners 
under  the  belief  that  they  were  to  be  used  or 
had  been  used  in  the  carriage  of  groin  over  the 
pursuers'  own  lines,  and  thus  no  charge  was 
made  for  their  carriage,  but  the  defender  knew, 
and  had  alone  the  means  of  knowledge  that 
said  sacks  had  not  been  so  used,  and  he  did  not 
disclose  that  fact  to  the  pursuers.  Immediately 
on  this  discovery  being  made  the  pursuers  caused 
accounts  for  the  carriage  of  said  sacks  to  be 
made  up  and  rendered."  Now,  it  appeara  to  me 
that  that  case  as  stated  is  one  to  which  the 
statute  does  not  apply.  The  statute  is  intended 
to  prevent  creditors  from  delaying  bringing  for- 
ward a  certain  class  of  actions  enumerated  in  the 
statute.  It  contains,  in  the  flist  place,  an  order 
or  direction  that  all  such  actions  be  poorsoed 
within  three  years,  and  if  the  creditor  fail  to 
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oonply  with  that  enactment,  then  he  is  to  be  snb- 
jeoted  in  this  penalty,  that  he  shall  have  no  ac- 
tion unless  he  prove  it  by  the  writ  or  oath  of  the 
defender.  Now,  that  ondoubtedly  implies  tiiat 
there  is  negligence  npon  the  part  of  the  creditor, 
that  he  ought  to  have  pnrsned  his  action  sooner, 
and  that  he  ought  not  to  have  allowed  the  three 
years  to  elapse.  Bat  how  is  that  possible  in  the 
case  of  these  pnrsaers  if  their  statements  be  tme? 
By  the  false  pretences  of  the  defender  they  were 
prevented  from  discovering  that  they  were  carry- 
ing sacks  free  for  which  they  were  entitled  to 
charge.  And  the  defender  was  in  the  fnll  know- 
ledge of  that  and  failed  to  disclose  it.  To  apply 
Uie  statute  to  a  case  of  that  kind,  it  appears  to 
me,  woald  not  only  be  entirely  nnjost,  but  would 
be  entirely  against  the  meaning  of  the  statute. 
The  statute  assumes  that  the  creditor  is  in  a  con- 
dition to  sue,  and  it  is  because  of  his  failure  to 
sue — because  of  his  negligence  in  putting  off  the 
making  of  his  claim — that  the  statute  imposee 
the  penalty  npon  him.  It  is  dear  to  my  mind 
therefore  that  wherever  a  case  of  this  kind  can 
be  made,  that  the  failure  to  sue  is  due  to  the 
conduct  of  the  defender,  whether  it  amount  to 
fraud  or  not,  to  concealment  on  the  part  of  the 
defender,  or  to  the  bringing  forward  of  pretences 
which  are  false  in  fact,  whether  fraudulent  or 
not,  the  pursuer  cannot  be  visited  by  the  penalty 
of  the  statute,  because  there  is  no  ne^gence 
npon  his  part,  but  the  sole  cause  of  the  delay  in 
bringing  forward  his  claim  and  raising  the  action 
is  the  conduct  of  the  defender.  I  am  therefore 
for  repelling  this  plea. 

Ijobd  Shams— I  am  of  the  same  oi^nion.  I 
assume  that  if  this  had  been  a  case  of  a  large  sack 
oontractor,  as  Mr  Ohisholm  the  defender  appears 
to  have  been,  who  had  from  time  to  time  for- 
warded for  the  purpose  of  carrii^e  to  different 
stations  upon  the  Caledonian  line  and  beyond  it 
quantities  of  sacks,  however  large,  and  thereby 
the  ordinary  charges  for  the  carriage  of  sacks 
had  been  incurred,  an  account  of  that  kind  is  of 
a  nature  included  and  referred  to  in  the  statute. 
It  ia,  as  it  appears  to  me,  an  account  of  the  class 
whidi  ought  to  be  settled  for  periodically,  and  is 
in  practice  settled  periodically,  and  Uierefore 
the  plea  of  triennial  prescription  would  have  ap- 
plication in  that  case,  just  as  in  the  case  of 
dealers'  accounts,  actions  for  services  rendered, 
and  actions  for  house  maills.  But  this  case 
is  certainly  very  special  in  its  circumstances,  and 
the  question  is,  whether  the  case  as  stated  by 
the  pursuer  is  well  met  by  the  plea  of  triennial 
prescription,  which  has  been  sustained  by  the 
Lord  Ordinary,  for  of  course  that  plea  has 
been  sustained  upon  the  assumption  that  all  that 
the  pursuers  have  alleged  may  be  established. 
I  think  that  if  the  pursuers  establish  all  that  is 
here  lUleged,  the  plea  of  triennial  prescription 
can  never  apply.  The  case  stated  is  substantially 
this,  that  for  the  period  from  1874  to  1881  there 
was  a  contract  between  the  Caledonian  Bailway 
Company  and  Mr  Ohisholm,  by  which  the  rail- 
way company  were  bound  to  carry  a  limited 
class  of  sacks  free  of  charge.  They  agreed  to 
carry  free  of  charge  all  sacks  which  were  to  be 
used  in  the  conveyance  of  grain  over  their  lines 
of  railway  or  any  part  of  their  lines  of  railway. 
Wall,  under  that  agreement  they  say  that  an  im- 
mense number  of  sacks  were  tendered  to  them 


over  the  whole  period  of  the  contract,  with 
the  representation  that  these  sacks  were  being 
sent  for  the  purpose  of  carrying  grain  over  their 
lines  of  railway.  That  representation  being 
accepted,  of  course  the  sacks  must  be  carried 
free,  and  of  course  it  followed  that  if  these 
sacks  were  to  be  carried  free,  which  they  were — 
according  to  the  pursuers'  statement— only  in 
consequence  of  that  representation,  there  could 
be  no  accounts  rendered  for  them,  and  there 
could  be  no  periodical  settlements.  But  the 
pursuers,  besides  alleging  that  that  repre- 
sentation was  made  to  them,  and  that  in 
consequence  they  agreed  to  carry  these  sacks 
free,  go  on  to  say — "  Whereas  they  were  not 
used,  and  were  not  intended  to  be  used, 
for  this  purpose,  but  were  intended  to  be  used 
and  were  used  for  the  carriage  of  grain  by  sea  or 
by  other  lines  of  railway. "  Now,  it  appears  to  me 
that  whether  the  statement  was  made  from  an 
improper  motive  or  not,  if  it  was  a  statement 
which  was  false  in  itself,  it  deceived  the  company 
to  whom  it  was  made,  and  deprived  them  for  the 
time  of  the  power  of  making  a  charge,  because 
they  relied  on  that  representation,  and  that  be- 
ing so  it  appears  to  me  that  this  is  not  a  case  of 
the  class  of  house  maills,  men's  ordinaries,  Ac., 
which  are  struck  at  by  the  statute.  It  is  not  a 
case  in  which  the  pursuers  could  have  pursued 
for  the  debt,  for  according  to  the  d^ender's 
representation  there  was  no  debt.  It  was  not  a 
case  in  which  there  could  be  periodical  settle- 
ments, for  there  was  nothing  due.  If  it  was  a 
case  in  which  there  was  money  due,  and  in  which 
there  ought  to  have  been  periodical  settlements, 
the  only  reason  for  the  absence  of  that  was,  that 
the  company  were  deceived  by  thestatementsmade 
by  the  defender.  If  that  be  proved,  I  do  not  think 
the  defender  can  in  these  oirenmstanoee  take  the 
benefit  of  the  triennial  prescription  so  as  to  ex- 
clude inquiry,  and  finally  to  exclude  liability  for 
a  debt  which  ought  to  have  been  paid  according 
to  the  pursuers'  statement. 

LoBo  Adam — ^I  am  of  the  same  opinion. 

LoBD  MuBX  was  absent. 

The  Court  recalled  the  interlocutor  re- 
claimed against,  repelled  the  defender's  plea 
founded  on  the  Statute  1579,;c.  83,  and  remitted 
to  the  Lord  Ordinary  to  proceed  further  in  the 
cause,  and  found  the  defender  liable  in  enwnses 
since  the  date  of  the  interlocutor  reiuaimed 
against. 

Counsel  for  Pursuers — B.  Johnstone — Guthrie. 
Agents — Hope,  Mann,  &,  Kirk,  W.S. 

Counsel  for  Defender  —  Pearson  —  Dickson. 
Agents — J.  &  A.  Feddie  &  Ivory,  W.S. 


Digit 


zed  by  Google 


542 


The  SooUiA  Law  Beporter.—  FoL  XXIII. 


CamitT.B.B.o(ITraalu(^ 
lUnh  17,  lem. 


Wednetday,  March  17. 

SECOND    DIVISION. 

[Sheriff  of  InTemeBs-shiie. 
GRANT    V.   SCHOOL    BOARft   OF   URQUHAHT 
AND   QLEMHORISTON. 

Behool  —  Teacher  —  Emolumtntt  of  Teaeher  — 
Oovemment  OraMt—TtaeherAppointeApreriout 
to  the  PaMing  of  the  Sdueation  (SeoOand)  Act 
I87i— Education  {Scotland)  Act  1872  (35  and 
36  Viet.  cap.  62),  tec.  65. 

Prior  to  the  passing  of  the  Eduoation 
(Scotland)  Act  1872  the  heritors  of  a  parish 
advertised,  for  a  teacher,  stating  that  he 
would  receive  as  part  of  his  income  the 
OoTemment  grant.  A  teacher  applied  for 
and  was  appointed  to  the  offloe.  After  the 
Aict  passed  the  grant  largely  increased,  and 
from  1873  onwards  it  was  paid  to  the  School 
Board  and  not  to  the  teacher.  In  a  question 
between  the  teacher  and  the  board  as  to  what 
were  his  emolnments  as  at  the  passing  of  the 
Act,  he  claimed,  inter  alia,  the  increased 
Qovemment  grant  Held  that  he  was  not 
entitled  thereto,  because  the  heritors  ooold 
not  legally  contract,  and  did  not  in  point  of 
fact  contract,  that  the  Goyemment  grant 
should  always  be  oontinned  to  him — its  nature 
being  inconsietent  with  snch  a  contract. 

QuetUon,  Whether  even  the  amount  of 
Goremment  grant  which  he  was  actually 
reoeiying  at  U^e  passing  of  the  Act,  and  the 
amount  of  which  the  School  Board  were 
willing  to  continue  to  pay,  formed  part  of 
the  "  emoluments  by  law,  contract,  or  usage 
■eonred  to  or  enjoyed  by  "  the  teacher  in  the 
sense  of  section  66  of  the  Act  ? 
On    lS(h    October    1871    the    heritors    of    the 
united  parishes  of  TJrqnhart  and  Olenmoriston 
adrertised  for  a  schodimaster  in  the  following 
terms : — "  Wanted,  for  the  Parish  School,  Ur- 
qnhart,  a  soboolmaster  qnalifled  to  teach  the 
branches  taught    in    flrst-class  parish    schools. 
Income — Heritor's   salary,   £46,    with    Govern- 
ment grant,  r^istrarship,  fees,  and  house  and 
garden.    A  knowledge  of  Gaelic,  eeeterii  paribue, 
a  strong  recommendation.     Apply,  with  certifi- 
cates," Ac 

AnguB  Grant,  the  pursuer  of  this  action,  ap- 
plied for  the  position,  and  was  appointed,  and 
entered  upon  his  duties  soon  afterwards.  A 
scale  of  fees  was  fixed  by  the  heritors.  The 
heritor's  salary  was  £45,  the  Oovemment  grant 
at  the  passing  of  the  Education  Act  1872 
£21,  lOs.,  the  fees  for  the  year  ending  March 
1873,  £39,  14s.,  which  with  an  allowance  of  £5 
for  instructing  a  pupil-teacher,  made  the  emolu- 
ments £111, 4s.  annually.  The  Education  (Soot- 
land)  Aot  1872  (36  and  36  Vict.  cap.  62),  which 
came  into  force  soon  after  his  appointment, 
provides  by  sec.  66,  that  teachers  of  public 
schools  appointed  previously  to  the  passing  of 
the  Act  "shall  not,  with  respect  to  tenure  of 
office,  emoluments,  or  retiring  allowance  as  by 
law,  contract,  or  usage  secured  to  or  enjoyed  by 
them  at  the  passing  of  this  Act,  be  prejudiced 
by  any  of  the  provisions  herein  contained,  and 
such  emoluments  and  retiring  allowanoes  shall 
be  paid  and  provided  by  the  school  board  having 


the  management  of  sneb  Mhools  respeotively.'' 
In  consequence  of  the  passing  of  that  Act  a 
School  Board  was  in  1878  alectwl  for  the  nnited 
parishes.  The  pursuer  remained  as  the  School 
Board  teacher  of  one  of  the  schools  under  the 
new  board.  After  the  Act  passed  the  clerk  of  the 
board,  by  instmotions  of  the  board,  wrote  to 
inquire  whether  the  pursuer  was  willing  "  to 
take  employment  under  the  board  for  the  onnent 
year  at  the  present  rate  of  salary  enjoyed  by 
him."  He  agreed  to  do  so,  and  in  answer  to  the 
request  of  the  chairman  stated  that  the  emohi- 
ments  were  £111,  4s.,  his  letter  bringing  out  the 
details  above  given.  In  1873  the  board  adopted 
a  new  and  somewhat  lower  scale  of  fees. 

On  2d  August  1877  the  pursuer  applied  to 
the  board  for  "an  increase  of  saluy."  On 
5th  September  1877  the  board  by  minate 
agreed  "  to  pay  to  Mr  Grant,  in  addition 
to  his  present  emoluments  of  £111,  4s.,  an 
allowance  of  £18,  IRs.  stg.  per  annum  during 
the  pleasure  of  the  b6ard  from  and  after  the 
date  of  his  letter."  The  addition  was  verbally 
intimated  to  him,  but  the  minute  stating  it 
was  to  be  at  the  pleasure  of  the  board  was 
not  communicated. 

In  1 879  the  third  School  Board  was  elected,  and 
on  6th  February  1880  the  clerk  to  the  board  wrote 
to  the  pursuer  as  follows:- -  "The  Board  have 
reduced  your  salary  from  £130  to  £111,  4b.  per 
annum,  and  I  am  instructed  to  intimate  to  yon  ttiat 
tiie  reduction  will  commence  to  take  effect  at  11th 
May  next"  The  pursuer  wrote  to  the  board 
protesting  against  the  proposal,  pointing  ont  that 
the  £111,  4s.  at  first  paid  to  him  in  1873  was  for 
the  current  year  only,  and  contending  that  as  an 
old  parochiiJ  teacher  he  had  legal  rights  to  hia. 
emoluments  under  aeo.  66  of  the  Education  Aot 
1872,  and  stating  that  be  adhered  "to  my  legal 
rights  which  entitle  me  to  considerably  mora 
than  £180a-yearof  inoome."  Since  the  pursuer's 
appointment  the  Government  giant  had  been 
much  increased.  In  1881  it  was  £80,  in  1882  it 
was  £82,  and  in  1883  over  £82.  From  and  after 
1873  it  ceaaed  to  be  pidd  to  teachers,  and  was  paid 
to  School  Boards.  After  the  date  of  his  letter 
just  quoted,  the  pursuer  gave  receipts  ^  to  account 
of"  his  salary,  and  not  in  full  thereof. 

A  new  board  was  elected  in  1882  which  took 
the  same  view  of  the  question  with  the  pnrsner 
as  its  predecessor.  On  12th  April  1888  the 
board  by  minute  resolved  that  "Mr  Grant, 
teacher,  Public  School,  Glennrqnhart,  be  asked 
to  give  a  disoharge  '  in  full '  of  his  salary  to  date 
instead  of  '  to  account'  as  at  present."  A  copy 
of  this  minute  was  sent  to  the  pnrsner,  and  in 
his  reply  he  declined  to  give  a  discharge  in  fall, 
as  he  was  not  prepared  to  accept  £111,  4&  in 
lieu  of  his  emoluments  as  agreed  on  when  he 
became  schoolmaster  in  1871. 

In  November  1883  the  pursuer  brought  this 
action  against  the  board  in  the  Sheriff  Oourt  at 
Inverness.  He  claimed  (1)  the  heritor's  salary 
for  the  three  years  from  1880 ;  (2)  the  Govern- 
ment grant  to  the  school  for  same  period;  (3) 
the  school  fees  for  same  period  ;  (4)  an  allow- 
ance in  respect  of  an  inferior  garden  which  had 
been  provided  to  him  since  the  new  sohoolhonse 
was  provided  in  1877. 

After  giving  the  board  credit  for  salary  at 
£111,  4b.  for  the  three  years,  i.e.,  £388,  12s., 
there  remained  £173,  19s.  lid.,  chiefly  consist- 
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ing  of  the  increased  Ooyernment  grant,  which 
with  £10  interest  made  np  £182,  19b.  lid., 
being  the  snm  sned  for. 

The  defenders  averred  that  his  emoluments 
under  his  original  engagement  with  the  heritors 
consisted  of  the  salary  of  £45  per  annnm,  the 
Oovemment  grant  earned  by  the  school,  and 
fees  collected  from  the  scholars,  with  the  use  of 
the  house  and  garden,  subject  to  certain  deduc- 
tions for  the  cost  of  carrying  on  the  school, 
Ughting,  taxes,  ko.  ;  that  in  1873  when  the 
pursuer  first  came  into  the  position  of  a  school 
board  teacher  the  sum  of  £111,  4s.  was  fixed 
on  (as  made  up  by  himself)  not  in  lieu  of  emolu- 
ments, bat  as  a  salary  allowed  and  received  by 
him  from  the  board  as  equivalent  thereto,  on  the 
footing  that  the  pursuer  accepted  the  position 
of  a  public  school  teacher,  the  servant  of  the 
board,  and  that  he  had  now  no  other  ttatut 
whatever. 

The  pursuer  pleaded — "The  sums  sued  for  being 
not  more  than  the  emoluments  secured  to  the 
pursuer  by  law  and  usage,  and  by  contract  made 
before  the  passing  of  the  Education  Act  of  1872, 
he  is  entitled  to  decree  as  prayed  for,  with  ex- 
penses." 

The  defenders  pleaded  that  the  pursuer  being 
a  teacher  under  uie  board  according  to  contract 
with  them,  and  having  been  paid  his  full  salary, 
nothing  was  resting-owing,  and  alternatively  that 
if  still  entitled  to  emolument  as  a  parochial 
teacher  appointed  before  1872  he  had  not  been 
prejodiced  therein. 

After  a  proof  the  Sheriff-Substitute  (Blaib)  on 
21st  February  1886,  found  "in  law  that  what 
passed  in  1873  and  1877  constituted  a  contract " 
between  the  pursuer  and  the  board,  "  by  which 
pursuer  gave  np  his  right  to  the  fees  and  emolu- 
ments enjoyed  by  him  prior  to  1873,  and  became 
entitled  to  the  emoluments  fixed  on.  from 
2d  August  1877  so  long  as  he  held  office ;"  there- 
fore repelled  the  defences,  and  decerned  for  a 
snm  brought  out  as  the  amount  due  to  the  pur- 
suer, with  expenses. 

**  Jfaie. —  ....  The  question  is,  whether  the 
pursuer  is  entitled  to  daim  the  £130  a-year  dur- 
ing his  tenure  of  office,  or  whether  the  defenders 
are  entitled  to  reduce  his  salary  to  £111,  48. 
without  his  consent  ? 

"In  my  opinion,  the  pursuer  ia  entitled  to 
claim  and  to  receive  £180  a-year  as  the  emolu- 
ments of  his  office  so  long  as  he  holds  the  office 
of  parochial  teacher  in  the  parish,  and  that  the 
defenders  are  not  entitled  to  alter  the  terms  of 
the  contract  made  by  the  pursuer  and  their  pre- 
decessors in  office  in  September  1877  without 
bis  consent.  If  the  pursuer  is  to  be  held  bound 
on  the  one  hand,  the  defenders,  as  successors  in 
office  of  the  board  of  1880,  must  be  held  bound 
on  the  other ;  it  cannot  be  permitted  to  them  to 
rescind  at  their  pleasure  a  contract  which  the 
punner  was  entitled  to  consider  as  permanent 
as  the  tenure  of  his  office.  I  am  not  influenced 
by  the  fact  that  the  minutes  of  the  meeting  of 
the  School  Board  of  6th  September  1877  bears 
that  the  additional  allowance  then  granted  to  the 
pursuer  was  'during  the  pleasure  of  the  board,' 
because  that  stipulation  was  not  communicated 
to  the  pursuer,  and  was  not  known  to  him  until 
after  the  present  proceedings  were  begun.  They 
were  bound  to  oommnnicate  ihi»  condition  to  the 
pqrsner,  and  their  not  having  done  so  is  soffloient 


to  exclude  the  idea  of  their  action  in  inserting 
it  in  their  minutes  being  that  of  a  person  in  bona 
fide. 

"On  a  careful  consideration  of  the  whole  cir- 
cumstances as  detailed  in  evidence,  I  am  of 
opinion  that  the  defenders  have  failed  to  estab- 
lish their  defence ;  that  the  present  claim  falls 
under  the  principle  of  the  case  of  Somers  v.  The 
School  Board  of  Teviothead,  31st  October  1879,  1 
B.  121,  and  that  the  arrangements  come  to  in 
1877,  though  not  expressed  to  be  permanent, 
must  be  held  to  be  so. 

"Other  questions  arose  during  the  debate,  but 
in  the  view  which  I  have  taken  of  the  contract 
between  tiA  parties  it  is  unnecessary  to  consider 
them. 

"Beference  is  also  made  to  Hunter  y.  Sehcol 
Board  ofKelto,  6th  March  1876,  2  B.  520;  School 
Board  of  Mochrum  v.  M'Farlane,  27th  May  1876, 
12  S.L.B.  457 ;  Fraser  v.  School  Board  of  Car- 
luke, 14th  June  1877,  4  E.  892." 

On  appeal  the  Sheriff  (Ivobt)  recalled  that  inter- 
locutor and  found  "(1)  that  at  the  date  of  the  pas- 
sing of  the  Education  (Scotland)  Act  1872  the 
emoluments  of  the  pursuer  as  schoolmaster  of  the 
parish  school  of  Urqnhart  amounted  in  all  to  the 
sum  of  £111,  4s.  per  annum  ;  (2)  that  on  the 
said  Act  coming  into  operation  the  first  School 
Board  found  it  necessary  to  make  new  arrange- 
ments for  carrying  on  the  work  of  education  in 
the  parish,  and  in  June  1873  entered  in  an  ar- 
rangement with  the  pursuer  whereby  he  agreed 
to  take  employment  under  the  School  Board  for 
the  year  then  current  at  the  salary  of  £111,  4s,  ; 
(3)  that  the  pursuer  continued  in  the  employ- 
ment of  the  said  board  as  teacher  from  the  said 
date  down  to  2d  August  1877,  at  the  said  salary 
of  £111,  48,  ;  (4)  that  on  the  last-mentioned  date 
the  pursuer  applied  for  an  increase  of  salary,  and 
in  consequence  the  board  on  6th  September 
1877  increased  his  salary  to  the  snm  of  £180  per 
annum  from  the  date  of  pursuer's  application 
during  the  pleasure  of  the  board  ;  (6)  that  on 
4th  February  1880  the  board  passed  a  resolution 
reducing  the  pursuer's  salary  to  the  original  sum 
of  £111,  4s.,  and  caused  due  notice  to  be  given 
him  of  the  said  reduction,  and  that  the  same  was 
to  take  effect  on  the  14th  May  then  next;  (6)  that 
from  14th  May  1880  down  to  14th  May  1883 
(being  the  period  for  which  the  pursuer's  salary 
and  other  emoluments  now  sued  for  are  alleged 
to  be  payable)  the  board  duly  paid  to  pursuer 
his  salary  at  the  rate  of  £111,  4s.  per  annum: 
Finds  in  law  that  the  defenders  were  under  no 
obligation  to  pay  to  the  pursuer  for  the  three 
years  from  14th  May  1880  to  14th  May  1883  a 
higher  salary  than  £111,  48.,  being  the  full 
amount  of  his  emoluments  at  the  date  of  the 
passing  of  the  said  Act,  and  that  the  defenders 
are  not  resting-owing  to  the  pursuer  any  portion 
of  the  sum  sued  for :  Therefore  to  the  above  ex- 
tent and  effect  sustains  the  defences,  assoilzies 
the  defenders  from  the  conclusions  of  the  action, 
and  decerns:  Finds  no  expenses  due  to  or  by 
either  party." 

"Note. — [After  expretting  the  view  that  the  pur- 
liter  had  not  retumneed  hit  legal  rights  a*  defendert 
contended,  but  that  he  had  been  paid  in  full  hi* 
legal  emolumejiit  a*  at  the  patting  of  the  Education 
Act  by  receipt  of  £111, 4«.  annuiMy\-\t  it  were 
true,  as  the  pursuer  contends,  that  he  is  entitled 
not  merely  to  the  fees  and  Government  grant 


Digitized  by 


Qoo^z 


544 


The  Scottish  Law  Jteporter.—FoL  XXlll. 


fOnnt'T.  8.  B.  ofUrqataut, 
Mareb  17, 1888. 


enjoyed  by  him  at  the  passing  of  the  Act,  bnt  to 
the  fees  and  OoTemment  giant  now  paid  to  the 
School  Board,  the  pursuer  would  have  much  to 
say  in  support  of  his  present  claim.  The  fees 
indeed  would  make  little  difference.  For  accord- 
ing to  his  own  statement  the  fees  formerly  en- 
joyed by  him  amounted  to  £39,  148.  annually, 
while  the  fees  of  the  present  school  amounted  dur- 
ing the  three  years  from  May  1880  to  May  1883 
to  £40,  13b.  7d.  per  annum.  Bnt  the  Government 
grant  during  these  three  years  amounted  to  about 
£82  per  annum,  while  that  enjoyed  by  the  por- 
•ner  prior  to  the  passing  of  the  Act  amounted  to 
only  £21,  10s. 

"  In  regard  to  the  fees  the  Sheriff  isiof  opinion 
that  the  pursuer  is  not  entitled  to  claim  even  the 
small  increase  in  the  amount  of  these.  The  pur- 
suer's school  no  longer  remains  on  its  former 
footing,  but  its  constitution  has  been  wholly  al- 
tered. Since  1878,  when  the  pursuer  first  ac- 
cepted employment  under  the  School  Board, 
other  two  schools  hare  been  conjoined  with  his 
school — a  new  schoolhouse  to  accomodate  more 
scholars,  and  a  schoolmaster's  house,  have  been 
built,  a  new  scale  of  fees  has  been  adopted,  and 
additional  teachers  hare  been  appointed  to  the 
new  conjoined  school.  The  fees  therefore  in  the 
new  school  during  the  period  in  question  were 
earned  not  only  by  the  pursuer  but  by  the  other 
teachers,  and  the  pursuer  can  in  no  view  claim 
right  to  the  whole  of  them.  The  case  of  Frater 
T.  Miool  Board  of  Carluke,  i  B.  893,  was  re- 
ferred to  by  the  pursuer  as  an  authority  in  sup- 
port of  his  right  to  claim  the  present  fees  of  the 
school.  But  that  case  appears  to  be  clearly  ad- 
verse to  the  pursuer's  claim.  For  Lord  Buther- 
f  nrd  Clark  there  observed  that  'a  material  change 
is  about  to  be  made  in  the  constitution  of  the 
schools,  and  when  that  change  is  made  the  pur- 
suer does  not  contend  that  he  can  thereafter 
daim  the  fees,'  and  his  Ijordship  thereafter  stated 
it  as  his  opinion  that  the  pursuer  would  only  '  be 
entitled  to  the  fees  till  the  school  is  placeid  on 
its  new  footing. ' 

"The  same  observations  apply  to  the  Govern- 
ment grant  It  is  a  grant  given  to  a  differently 
constituted  school,  in  which  several  other  teach- 
ers were  employed,  and  by  whose  efforts  along, 
with  those  of  the  pursuer  it  was  earned.  Fur- 
ther, by  the  code  in  operation  prior  to  the  passing 
of  the  Act  the  grant  was  payable  to  the  teacher. 
For  the  three  years  from  May  1880  to  May  1883 
the  code  then  in  operation  provided  that  it  should 
be  payable  to  the  School  Board. 

"  On  these  grounds  the  Sheriff  is  of  opinion 
that  the  defenders  are  entitled  to  absolvitor.  In 
the  whole  oircumstanoes,  however,  and  especi- 
ally considering  that  the  defenders  have  failed  in 
establishing  their  main  contention  that  the  pur- 
suer in  1873  renounced  his  legal  rights  as  school- 
master appointed  prior  to  the  passing  of  the  Act, 
and  became  bound  by  contract  to  accept  £111, 
4s.  as  his  salary  in  all  time  coming,  and  further, 
that  they  failed  in  their  duty  in  not  duly  inti- 
mating to  the  pursuer  that  his  increased  salary 
was  only  granted  during  the  pleasure  of  the  Board 
(but  for  which  failure  of  duty  this  action  would 
probably  never  have  been  raised),  he  has  found 
no  expenses  due  to  either  party." 

The  pursuer  appealed  to  the  Court  of  Session, 
and  argued — The  pursuer  originally  by  terms  of 
the  advertisement,  and  by  his  engagement,  made 


a  contract  with  the  heritota  that  be  should  in  all 
time  coming,  besides  his  fees  and  other  emolu- 
ments, receive  the  Qoverment  grant  which  should 
be  earned  by  the  school  of  which  he  was  master. 
That  was  quite  a  lawful  contract — Somen  r.  Tht 
School  Board  of  Tetioihead,  October  31,  1879,  I 
B.  121.  In  this  matter  the  School  Board  merely 
came  in  the  place  of  the  heritors  who  had  origin- 
ally engaged  him.  Although  under  the  old  Act 
the  Government  grant  was  paid  directly  to  the 
teacher,  and  under  the  Act  of  1872  it  was  paid  to 
the  School  Board,  that  made  no  difference ;  they 
were  still  bound  to  pay  him  the  full  grant.  The 
Education  Act  1872,  sec.  65,  provided  that 
teachers  of  public  schools  appointed  previously 
to  the  passing  of  the  Act  ^ould  not  be  pre- 
judiced by  its  passing  in  regard  to  any  emolu- 
ments previously  enjoyed  by  them,  and  the 
pursuer  had  previously  to  1872  had  the  pay- 
ment of  the  full  Government  grant  earned  by 
his  school,  and  was  therefore  entitled  to  receive  it 
still— ^un^^r  v.  School  Board  of  Kdio,  March  6, 
1876,  2  B.  520. 

Argued  for  the  defenders — The  contract  which 
the  pursuer  had  with  the  heritors  necessarily  came 
to  an  end  when  the  Education  Act  passed 
and  the  School  Board  took  over  the  u^ool. 
The  School  Board  were  entitled  to  moke  any 
changes  in  the  arrangement  of  the  schools 
under  their  charge  that  they  thought  necessary, 
and  therefore  when  they  made  changes  as  they 
had  done  in  regard  to  the  pursuer's  school,  they 
were  entitled  to  change  his  salary — Hwiter  t. 
Keko  School  Board  (quoted  lupra);  Frater  t. 
SOool  Board  of  Carluke,  June  14,  1877,  4  B. 
892;  Doak  T.  Neiliion  School  Board,  Feb.  9, 
1884,  11  B.  574.  The  pursuer  oould  not  legally 
contract  for  the  payment  of  Government  grant 
to  him  for  all  future  time  he  should  be  the 
teacher.  The  School  Board  under  section  66 
of  the  Education  Act  were  bound  to  make 
the  pursuer's  emoluments  not  less  than  at  the 
passing  of  the  Act,  and  they  did  this  in  respect 
of  the  payment  of  £21  which  he  received  at 
the  passing  of  the  Act  The  whole  of  the 
Government  grant  went  into  the  general  fond 
of  the  School  Board,  and  was  avaihible  only  for 
the  general  purposes  of  the  board. 

At  advising — 

LoBD  Yotmo  delivered  the  judgment  of  the 
Court : — The  pursuer  is  public  school  teacher  at 
Glenurquhart,  and  he  sues  the  School  Board  of 
the  parish  in  which  his  school  is  situated  for 
£172,  19b.  lid.  [with  interest,  £182,  18s.  lid.] 
as  the  unpaid  balance  of  the  emoluments  due 
to  him  between  15th  May  1880  and  16th  May 
1883.  He  was  appointed  previously  to  the 
passing  of  the  Education  Act  1872,  and  so  is 
entitled  to  the  "emoluments  as  by  law,  con- 
tract, or  usage  secured  to  or  enjoyed  by  him 
at  the  passing  of  this  Act" — the  School  Board 
being  by  section  65  of  the  Act  directed  to  pay 
them.  For  each  of  the  three  years  embraced  by 
the  action  he  has  been  paid  a  tudory  of  £111,  4s., 
and  condescendence  5  exhibits  the  manner  in 
which  the  balance  sued  for  is  brought  out  In 
condescendence  1  the  contract  between  him  and 
the  heritors  for  his  emoluments  is  averred  by  a 
citation  from  the  advertisement  to  wUoh  he  re- 
sponded, and  on  which  he  was  appointed.  There 
was  no  other  contract.     He  was  in  fact  simply 
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Appointed  to  the  ofBoe  of  Bohoolmagter  with  the 
then  existing  heritors'  salary  of  £46,  Goyernment 
grant,  regisbarship,  fees,  and  hoose  and  garden. 

It  was  the  onstom  to  give  the  registrar- 
ship  to  the  sdioolmaster,  and  the  parsner  haying 
got  it  aooerdingly,  and  haying  it  now,  there  is  no 
qnestion  abont  it  Neither  is  there  any  about 
Uie  salary  of  £45.  The  other  heads,  namely, 
Ooyemment  grant)  fees,  and  house  and  garden, 
are  those  abont  which  there  is  a  dispnte. 

With  respect  to  the  fees  and  the  honse  and  gar- 
den, the  controyersy  is  really  too  insigniflcant  to 
merit  attention  in  this  Ooort  when  reyiewing  the 
jadgment  of  the  Sheriff.  I  should  wish  to  say, 
however,  that  I  think  there  was  no  other  ooa- 
traot  regarding  school  fees  than  that  the  pnrsner 
should  as  teacher  haye  the  fees  as  fixed  by  the 
heritors  and  minister  for  the  time,  whioh  is  pre- 
oisely  what  the  law  would  haye  giyen  to  him  on 
Us  appointment  without  any  oontraot  on  the 
sabjeot 

"fha  really  important  dispnte  between  the 
parties  regards  the  Government  grant.  And  I 
begin  by  observing  that  at  and  before  the  date 
of  the  pursuer's  appointment  the  OoTemment 
grant  was  made  to  the  teacher  himself,  and  paid 
to  him  dirfioUy  by  the  Oovemment.  It  was 
natural  and  proper  enough  to  notice  in  the  ad- 
vertisement the  fact  that  the  teacher  of  this 
school  was  in  use  to  receive  Oovemment  grant, 
but  it  was  not  in  the  power  of  the  heritors  to 
oontraot  with  an  appointee  that  it  should  be  con- 
tinued to  him.  ^e  duly  appointed  teacher 
would  receive  just  so  much  as  the  Government 
chose  to  pay  to  him  as  a  bounty  out  of  money  voted 
by  Parliament  to,' Her  Majesty  for  the  promotion 
of  education,  but  the  heritors  could  not  do  more 
in  the  matter  of  such  bounty  than  appoint  the 
pursuer  or  some  other  to  the  office  which  quali- 
fied him  to  be  a  recipient  so  long  as  Parliament 
voted  the  money  and  the  Government  saw  proper 
to  make  him  a  grant  out  of  it.  There  was  no 
need  of  oontraot  with  the  heritors,  or  of  anything 
beyond  simple  appointment  to  the  office  of 
teacher,  to  enable  the  pursuer  to  receive  and  re- 
tain what  the  Government  were  pleased  to  pay 
him,  and  I  have  no  idea  that  any  contract  on  the 
subject  was  intended.  The  teacher  might  per- 
haps have  contracted,  in  consideration  of  a  fair 
covenanted  equivalent,  to  hand  over  to  the  heri- 
tors any  Government  grant  whioh  he  should  re- 
oeive,  but  a  contract  thai  he  might  keep  what  he 
mi  would  be  meaningless,  or  at  least  superfluous. 
The  pursuer  in  fact  received,  and  of  course  re- 
tained, the  grant  whioh  the  Government  awarded 
to  him.  The  amount  was,  as  I  understand,  £21, 
lOs.  for  each  of  the  years  1872  and  1878.  There- 
after although  money  has  continued  to  be  an- 
nually voted  by  Parliament  (and  of  ever  increas- 
ing amount)  for  the  promotion  of  education,  the 
Department  of  the  Government  charged  with 
the  administration  of  it  has  materially  and  re- 
peatedly altered  the  conditions  and  rules  whioh 
govern  the  distribution.  Since  1873  there  have 
been  no  grants  to  the  teachers  of  public  schools 
in  SootUmdi,  all  grants  which  the  Oovemment 
has  seen  fit  to  make  for  the  promotion  and  en- 
oooiagement  of  education  in  these  schools  hav- 
ing been  made  and  oontinning  to  be  made  to  the 
School  Boards  "haying  the  management  of  such 
schools  respectively."  That  the  change  might 
oanse  no  avoidable  prejudice  to  the  pursuer,  the 
VOL  xxzxn. 


ilrft  elected  School  Board  in  his  parish  called 
upon  him  for  a  statement  of  "the  amount  of 
the  yearly  emoluments  received  by  him  as  parish 
schoolmaster  from  all  sources."  The  request  for 
this  information  was  made  on  7th  May  1873, 
and  the  information  given  on  3d  November  1873, 
showing  the  amount  of  the  emoluments  to  be 
£111,  4s.,  one  of  the  items  thereof  being 
"Oovemment  grant,' £21,  lOs."  I  have  indi- 
cated reasons  for  doubting  whether  this  item  was 
"  by  law,  oontraot,  or  usage  secured  to  or  enjoyed 
by  him  at  the  passing  of  this  Act " — the  Act  of 
1872—80  that  the  School  Board  should  be  bound 
to  pay  it  (or  an  equivalent)  to  him  thereafter. 
But  I  need  not  puisne  this  topic,  for  the  School 
Board  very  properly  I  think  determined  that  he 
should  not  suffer  by  its  diaoontinuance,  and  so 
agreed  to  take  account  of  it  in  fixing  his  salary, 
whioh  they  in  fact  fixed  at  the  sum  returned  by 
himself  as  the  amount  of  his  emoluments  from  all 
Bonrces,  viz.,  £111,  4b.  I  am  of  opinion  that  the 
School  Board  thnssatisfied,  not  the  letteronly,  but 
the  spirit  of  section  66  of  the  Act.  I  need  hardly 
say  that  the  legal  rights  and  obligatioiiaof  the  par- 
ties Awie  ind»  were  not  affected  by  the  increase  of 
£1 8,  6b.  made  in  1877  and  continued  till  1880— for 
the  pursuer  did  not  contend  that  they  were,  and  his 
action  is  not  to  enforce  the  continuance  of  that 
increase  as  a  permanency,  but  to  assert  his  rights 
under  section  66  of  the  Act  to  the  emoluments 
secured  to  him  by  law  at  the  passing  of  the  Act, 
I  should  have  been  glad  had  it  been  possible  to 
take  the  view  of  the  Sheriff-Sulistitute,  and  so  to 
have  avoided  the  necessity  of  compelling  the 
pursuer  to  return  again  to  the  smaller  salary  after 
enjoying  the  larger  with,  no  doubt,  good  hope  of 
its  continuance.  But  I  am  constrained  to  agree 
with  the  Sheriff  and  both  parties  that  it  is  impos- 
sible. 

I  have  said  enough  for  the  decision  of  the  case, 
for  it  is  admitted  that  the  pursuer  has  during  the 
three  years  to  whioh  the  action  relates  been  paid 
the  salary  of  £111,  4s.  The  proposition  that  the 
School  Board  during  these  three  years  1880-8 
received  the  Government  grant  as  trustees  for  the 
pursuer  by  reason  of  his  contract  with  the  heri* 
tors  on  his  appointment  is,  I  think,  quite  unten- 
able. The  Oovemment  is  under  no  legal  obliga- 
tion whatever  to  make  grants  to  this  or  any  other 
school  board,  and  neither  this  nor  any  other 
school  board,  nor  the  managing  body  of  any 
school  (for  Oovemment  grants  are  not  in  fact 
confined  to  board  schools  and  their  managers),  is 
under  any  legal  obligation  to  comnly  with  the 
conditions — varying  from  time  to  time — on  which 
the  Oovemment  of  the  day  may  think  proper  to 
make  grants.  It  is  however  enough  to  say  that 
the  pursuer's  emoluments  as  secured  to  him  by 
law  at  the  passing  of  the  Act  of  1872  have  been 
paid  to  him  during  the  three  years  to  which  the 
action  is  confined,  and  that  for  these  years  noth- 
ing is  due  to  him  by  the  defenders. 

The  result  is,  I  think,  the  appeal  should  be  dis- 
missed and  the  judgment  affirmed. 

The  IiooD  JvsTiox-OiiXBz,  Lobd  CiuiohiUi,  and 
LoBD  BuTHXBFUBD-Oujac  Concurred. 

The  Court  pronounced  this  interlocutor— > 

"Find(l}  that  at  and  prior  to  the  passing  of 
the  Education  (Scotland)  Act  1872  the  pursuer 
was  Bohoolmaster  of  the  school  of  the  parish 
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ot  Urqnhait,  and  that  his  emoluments  as  roeh 
in  all  amonnted  to  £111 ,  4s.  per  annum  ; 
(2)  That  on  the  said  Act  coming  into  opera- 
tion  it  was  agreed  between  the  School  Board 
of  the  parish  and  the  pursuer,  in  June  1873, 
that  his  salary  for  flie  year  then  onrrent 
should  be  as  preriously,  £111,  4s.,  and  that 
he  disohaiged  the  duties  of  his  said  office  at 
that  rate  of  salary  from  the  said  date  till  2d 
August  1877,  when  it  was  raised  to  £130  per 
annum  during  the  pleasure  of  the  board ; 
(8)  That  on  11th  February  1880  the  board 
reduced  his  salary  to  £111, 4s. ,  the  sum  paid 
to  him  before  the  passlDg  of  the  said  Act, 
and  intimated  the  reduction  to  him,  and  that 
it  would  take  effect  on  14th  May  there, 
after,  from  which  date  till  14th  May  1883 
his  salary  was  paid  to  him  at  the  said  re- 
duced rate :  Find  in  law  that  the  defenders 
were  under  no  obligation  to  pay  to  the  pur- 
suer for  the  three  years  ending  at  14th  May 
1883  any  salary  exceeding  the  amount  of 
his  emoluments  at  the  passing  of  the  said 
Act,  and  are  not  resting-owing  to  him  any 
portion  of  the  sum  sued  for :  Therefore  dis- 
miss the  appeal,  affirm  the  judgment  of  the 
Sheriff  appealed  against,  find  the  defenders 
entitled  to  expenses,"  Ac. 

Counsel  for  Pursuer— D.-F.  Mackintoah,  Q.O. 
— Onthrie.    Agents— John  Clerk  Brodie  ft  Sons, 

Counsel  for   Defenders — Oomrie   Thomson — 
— Begg.  Agents— Morton,  Keilson,  A;  Smart,  W.  S. 


Thursday,  March  18. 

FIRST     DIVISION. 

[Sherifl-Substitnte  of  Forfairitire. 
KIRKLAKD  V.  MORS  (eIRKLAND'S  TROSTEE). 

Bankrupietf— Vetting  of  Estate  in  Trustee— Bpee 
BuooeBsionia — Bankruptcy  {SeotUmd)  Act  1866 
'  (19  and  20  Yid,.  cap.  79),  sees,  i,  81,  102.  . 

Edd  (1)  that  a  ^>es  tueeestiotus  belonging 
to  a  bankrupt,  not  being  attachable  by  dili- 
gence, does  not  vest  in  the  trustee  in  his 
sequestration  under  sec.  102  of  the  statute; 
but  (2)  that  a  spet  tueeetsionit,  if  valuable, 
.  and  capable  of  legal  alienation,  falls  under 
the  definition  of.  ''estate"  in  sec.  4  of 
the  statute,  and  must  be  included  by  the 
'  bankrupt  in  his  state  of  affairs  under  sec.  81, 
and  made  ayailable  by  assignation  to  the 
trustee. 

Observed  that  the  proper  course  for  the 

trustee  where  such  an  assignation  is  refused 

is  not  to  object  to  a  petition  for  discharge, 

but  to  report  that  the  bankrupt  has  not  m^e 

a  full  surrender  of  his  estate.        .     . 

BankrupteyS'peB    successionis—  Obligation    U> 

Assign — Disdiarge— Bankruptcy  (_Seotland)  Act 

1866  (19  and  20  Viet.  tap.  79),  sec.  81. 

Where  a  bankrupt  petitioned  to  be  found 
entitled  to  his  disoluu-ge,  and  the  trustee 
objected  on  the  ground  that  he  refilsed  to 
oonvey.  to  him  a  sipe*  tueeessionis  in  certain 
events  to  a  liferent  of  estate,  but  it  appeared 


that  in  the  deed  conferring  this  evaataal 
right  there  was  a  dans*  that  a  party  aoa- 
veying  his  right  thereunder  should  tberaby 
forfeit  the  same  and  give  place  to  the  next 
in  succession,  and  Vbe  deed  conveying  it 
should  be  void — held  that  in  respect  of  this 
clause  of  forfeiture  the  spsi  suceestionis  in 
question  was  of  no  value  to  the  oreditois, 
and  the  bankrupt  could  not  be  called  on  to 
convoy  it  as  a  condition  of  his  discbargei 
The  estates  of  John  Kirkland  t  Son,  wood  mes- 
cbanta,  Dundee,  and  of  John  Kirkland  and  David 
Bobertson  Souter  Kirkland,  theindividoalpartBen 
of  the  firm,  were  sequestrated  on  27th  August 
1883,  and  Francis  More,  Chartered  Accountant, 
Edinburgh,  was  appointed  trustee.     A  dividend 
of  6e.  8M.  per  £  was  paid  on  the  estates  of  John 
Kirkland  ft  Son,  and  a  dividend  of  3d.  per  £  on 
the  estates  of  D.  B.  S.  Kirkland  as  an  individuaL 
This  was  a  petition  for  discharge  presented  on 
14th  October  1886  in  the  Sheriff  Court  at  Dundee 
by  D.  B.  S.  Kirkland.    As  the  petition  was  pre- 
sented mote  than  two  years  after  the  data  when 
sequestration  was  awarded,  no  consents  of  credi- 
tors were  required  under  the  statute  (sea  146). 

The  necessary  report  from  the  trustee  had  been 
obtained  on  27th  August  1884,  and  was  in  these 
terms — "  The  trustee  has  to  report,  in  terms  of 
the  146th  section  of  the  Bankruptcy  (Scotland) 
Act  1866,  that  the  aforesaid  David  Robertson 
Souter  Kirkland  has  complied  with  all  the  provi- 
sions of  the  statute ;  that  he  believes  that  the 
bankrupt  has  made  a  fair  discovery  and  surrender 
of  his  estate ;  that  he  has  attended  the  diets  of 
examination,  and  has  sot,  so  far  as  known  to  the 
trustee,  been  guilty  of  any  ooUnaion,  but  that  his 
bankruptcy  has  arisen  from  losses  in  bwrinew, 
and  not  from  oulpable  or  undue  conduct" 

The  trustee  however  lodged  a  note  of  objections 
to  the  bankrupt's  petition  for  discharge,  in  which 
he  made  the  foUowing  statement — "Under  a 
deed  of  settiement  granted  by  the  late  Qeorge 
Bobertson  Chaplin  of  ColUston,  dated  a9th  Sep- 
tember 1864,  and  recorded  13th  May  1869,  he 
conveyed  to  the  bankrupt's  mother  in  liferent,  for 
her  liferent  use  allenarly,  and  after  her  deatlk  to 
the  bankrupt's  brother  Bobertson,  for  hia  liferent 
use  allenarly,  and  to  the  heirs  of  his  body  in  fee, 
whom  failing  to  the  bankrupt  in  liferent,  for  his 
liferent  use  allenarly,  the  lands  and  estate  of 
Harwood.  Mr  Chaplin  died  on  8th  May  1869. 
The  bankrupt's  motiier  is  alive  and  in  the  enjoy- 
ment of  the  liferent  of  that  estate  conferred  on 
her  by  Mr  Chaplin's  deed  of  settiement.  The 
bankrupt's  brother  Bobertson  Is  alive,  and  he  is 
unmarried.  The  bankrupt  has  been  called  on  by 
the  trustee  to  convey  to  him  for  b^oof  of  the 
creditors  the  <pei  sueeessionis  conferred  on  him  by 
Mr  Chaplin's  deed  of  settiement,  but  the  bank- 
rupt has  refused  to  grant  any  such  deed.  The 
trustee  believes  that  if  he  were  in  possession  of  a 
conveyance  to  that  spet  tueeettionii  he  could  rea- 
lise a  very  considerable  sum  for  it." 

The  trustee  therefore  objected  to  the  discharge 
until  the  bankrupt  should  have  conveyed  to  him 
for  behoof  of  his  creditors  his  spet  lueeeuiotUt  to 
the  liferent  of  the  estate  of  Harwood. 

The  deed  of  settiement  conferring  this  tpet 
tueeessionis  upon  the  bankrupt  contained  this 
dsQse — "All  parties  who  shi^  at  my  death 
or  at  any  time  thereafter  have  any  beneficial  in- 
terest, contingent  or  otherwise,  under  this  setUe^ 
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meat,  ten  beraby  prohibited  from  selling,  mort- 
gaging, or  otherwise  disposing  of  snch  interest, 
«xoeptkig  always  sales  or  mortgages  by  parties 
who  are  absolute  flars  of  any  of  the  said  estates, 
and  it  is  hereby  stipulated  and  proyided  that 
snoh  sales  or  mortgages  if  made  shall  be  Toid, 
and  all  deeds  or  instruments  purporting  to  be  a 
sale  or  mortgage  of  such  interest,  or  of  any  part 
thereof,  shall  be  noil  and  Toid,  and  all  parties 
signing  snob  deeds  or  instruments  shall  thereby 
forfeit  and  lose  all  right  and  benefit  under  this 
settlement,  and  shall  give  place  to  the  next  in 
snooession,  who  shall  be  entitled  to  come  in  the 
right  and  plaoe  of  the  party  signing  suoh  deeds 
or  instruments." 

The  SheritF-Sabstitute  on  18th  November  1885 
remitted  to  the  Aooountant  in  Bankruptcy  "that 
he  may  have  an  opportunity  of  reporting  whether 
the  bankrupt  has  fraudulently  concealed  any 
part  of  his  estate  or  effects,  or  whether  he  has 
wilfully  failed  to  comply  with  any  of  the  pro- 
visions of  the  Bankruptcy  (Scotland)  Act  1856." 

The  Accountant  in  Bankruptcy  reported  that 
the  trustee's  report  so  far  as  regarded  the  two 
points  specified  in  the  Sheriff's  interlocutor  was 
correct,  and  that  there  was  nothing  unfavourable 
to  the  bankrupt  to  report  on  these  two  beads. 

The  Sheriff-Substitute  (Caupbsli.  Smith) 
found  the  bankrupt  entitled  to  his  discharge, 
but  before  granting  the  same  appointed  him  to 
appear  and  make  the  statutory  declaration. 

^*Jfot6. — Under  the  deed  of  settlement  of  the 
late  Gorge  Robertson  Chaplin,  her  granduncle, 
the  bankrupt's  mother  is  liferented  in  the  estate 
of  Harwood,  and  that  estate  is  destined  to  her 
children  in  the  following  order  —  (1st)  her 
youngest  son  in  liferent  and  the  heirs  of  his  body 
in  fee,  whom  failing  (2d)  to  her  second  son,  who 
is  the  bankrupt,  in  liferent  and  the  heirs  of  his 
body  in  fee,  whom  failing  (Sd)  to  her  third  son 
in  liferent  and  the  heirs  of  his  body  in  fee,  whom 
foiling  (4th)  to  her  daughters  sncoessively  in  the 
order  of  age  and  according  to  an  analogous  desti- 
nation. The  bankrupt's  mother  is  still  alive  and 
in  possession,  and  her  youngest  son,  the  first  of 
the  substitutes,  is  also  alive.  The  trustee  in  the 
sequestration  objects  to  the  bankrupt  obtaining 
his  discharge  unless  upon  the  condition  that  be 
shall  assign  his  iipet  tueeeifionU  in  the  estate  of 
Harwood  for  the  benefit  of  his  creditors.  The 
Sheriff-Substitute  does  not  feel  Justified  in  attach- 
ing any  such  condition  to  the  bankrupt  obtaining 
his  disobarge.  The  Bankruptcy  Statutes  have 
already  carried  the  bankrupt's  whole  estate, 
heritable  and  moveable,  to  tiie  trustee,  and  it 
has  been  distributed  amongst  his  creditors.  If 
the  Legislature  intended  that  a  bankrupt  should 
be  stripped  of  any  or  every  ipM  nuseetrionit  it 
ought  to  have  said  so,  and  not  having  said  so  it 
cannot  be  presumed  that  it  entertained  any  suoh 
intention.  But  there  is  another  reason  why  the 
bankrupt  should  iu>t  be  called  upon  to  assign, 
and  that  is,  that  under  the  deed  giving  him  the 
ipe*  nicee$»Umii  the  power  to  assign  it  is  cut  off, 
all  deeds  to  that  end  being  declared  null  and 
-void,  and  the  penalty  of  forfeiture  of  all  right 
imposed  on  the  maker  of  any  suoh  deed.  The 
result  of  that  irritant  and  penal  clause  would  be 
to  annul  the  assignation,  and  to  forfeit  the  bank- 
mpt's  possible  right  in  the  estate  of  Harwood. 
The  only  certain  result  of  his  granting  an  assig- 
nation would  be  to  operate  a  forfeiture  against 


himself  and  his  children.  That  forfeiture  might 
prove  to  be  for  the  advantage  of  his  next  brother, 
and  failing  this  brother,  of  the  sisters  in  their 
order,  but  to  compel  a  bankrupt  to  forfeit  a 
right  in  order  to  benefit  somebody  else  is  to  adopt 
a  procedure  which  might  be  worked  so  as  to 
realise  a  trifle  for  or^itors,  but  is  of  such  a 
novel  character  as  not  to  warrant  its  invention 
or  application  in  almost  any  conceivable  circum- 
stances, and  certainly  not  in  the  oiroumstanoes 
of  the  present  petitioner." 

The  bankrupt  thereafter  made  a  declaration  in 
terms  of  tf,e  statute. 

The  trustee  appealed  to  the  Court  of  Session, 
and  argued — It  was  conceded  on  the  antbority  of 
Trappei  v.  Meredith,  November  3, 1871, 10  Macph. 
88,  that  this  right  did  not  fall  within  the  seques- 
tration without  assignation  by  the  bankrupt. 
But  that  was  just  the  reason  why  the  bankrupt 
should  not  get  a  discharge  without  assigning  his 
interest  —  M'-IknMtd  v.  M'Origor,  March  10, 
1374,  1  R.  817  ;  Learmonth  v.  Patenon,  January 
21,  1858,  20  D.  418;  Napier  v.  Patenon,  Decem- 
ber 3,  1860,  M  D.  222 ;  Blaikie  v.  PeddU,  Nov- 
ember 25,  1871,  10  Macph.  140.  The  clauses  in 
the  settlement  did  not  prevent  assignation.  The 
testator  could  not  impose  these  prohibitions 
except  by  a  trust  or  an  entail —  WTiite't  Truiteet  v. 
FAyto,  June  1,  1877,  4  B.  786.  The  Court 
should  either  refuse  the  discharge  hoe  itatu  or 
impose  the  condition  of  assigning  this  interest. 

The  bankrupt  argued — The  trustee  was  forced 
to  take  up  the  position  that  this  interest  was 
not  aimed  at  by  section  102,  and  so  did  not  fall 
under  the  sequestration,  as  otherwise  bis  present 
application  was  incompetent  The  observations 
in  Bell's  Comm.  ii,  367,  7th  ed.  (409,  5th  ed.) 
applied  to  the  statute  54  Geo.  IIL  o.  137,  sec. 
66,  under  which  the  position  of  a  bankrupt  was 
less  favourable,  and  therefore'appUed  a  fortiori  to 
a  case  under  the  Act  of  1856.  The  words  of  section 
81  were  controlled  by  the  general  vesting  clause. 
This  «p«(  eueeestionig  could  clearly  not  be  adjudged 
—Beaton  v.  H'DoruUd,  June  7,  1821,  F.O.,  and 
1 S.  58— nor  poinded  nor  arrested ;  St<tir  iii. ,  2, 47. 
Granted  that  the  application  was  within  the  dis- 
cretion of  the  Court,  it  was  not  a  case  for  inter- 
fering with  the  judgment  of  the  Sheriff — Buch- 
anan V.  WaUaee,  February  3,  1882,  9  £.  631 ; 
NeiM  V.  if«ar«  Trutteet,  December  20,  1873, 1  B. 
320. 

At  advising — 

I.-0BD  PaxBtDiaiT — In  this  case  sequestration 
was  awarded  on  27th  August  1888,  and  the  bank- 
rupt's petition  for  dischjarge  was  presented  on 
14th  October  1885.  That  being  more  than  two 
years  from  the  beginning  of  Uie  sequestration 
no  consent  of  creditors  was  required,  but  the 
bankrupt  required  to  get  a  report  from  the  trus- 
tee, and  he  has  obtained  that  report,  which  is 
quite  favourable.  It  is  certified  in  the  report 
that  the  bankrupt  has  complied  with  the  pro- 
visions of  the  statute;  that  according  to  the 
belief  of  the  trustee  he  has  made  a  fair  discovery 
and  surrender  of  his  estate ;  that  he  has  attended 
the  diets  of  examination,  and  has  not  been  guilty 
of  any  collusion,  "but  that  his  bankruptcy  has 
arisen  from  losses  in  business,  and  not  from 
culpable  or  undue  conduct "  When  the  case  was 
before  the  Sheriff-Substitute  he  thought  it  right 
to  obtain  a  report  from  the  Accountant  in  Bank-. 
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mptoy  as  to  whether  the  bankrupt  had  fraudu- 
lently concealed  any  part  of  hia  estate,  or  had 
\rilfall7  failed  to  comply  with  any  of  the  pro- 
yiaiona  of  the  Bankruptcy  Act,  and  a  remit  was 
made  for  that  purpose.  The  Accountant  in  Bank- 
mptcy  has  reported  that  the  trustee's  report,  so 
far  as  regards  these  two  points,  "  is  correct,  and 
there  is  nothing  unfavourable  to  the  bankrupt  to 
report  on  these  two  heads." 

In  these  oircumstanceB,  the  bankrupt's  appli- 
cation being  apparently  made  after  due  compli- 
ance with  all  the  necessary  conditions,  the  trustee 
comes  forward  with  a  note  of  objections,  and 
these  objections  are  to  the  effect  that  the  bank- 
rupt has  an  expectant  right  to  a  certain  suooes- 
siou,  which  the  trustee  explains  thus: — "Under 
a  deed  of  settlement  granted  by  the  late  George 
Robertson  OhapUn  of  Oolliston,  dated  29th 
September  1864,  and  recorded  13th  May  1869, 
he  conveyed  to  the  bankrupt's  mother  in  liferent, 
for  her  liferent  use  alleuarly,  and  after  her  death 
to  the  bankrupt's  brother  Robertson,  for  his  liferent 
use  allenarly,  and  to  the  heirs  of  his  body  in  fee, 
whom  failing  to  the  bankrupt  in  liferent,  for  his 
liferent  nse  allenarly,  the  lands  and  estate  of 
Harwood."  This  brother  of  the  bankrupt  is  un- 
married, and  apparently  about  twenty-flve  years 
of  age ;  and  the  bankrupt's  mother  is  alive  and 
in  possession  of  the  liferent  of  the  estate.  The 
trustee  then  goes  on  to  say — "The  bankrupt  has 
been  called  on  by  the  trustee  to  convey  to  him 
for  behoof  of  the  creditors  the  tpei  $uece$$ioni$ 
conferred  on  him  by  Mr  Chaplin's  deed  of  settle- 
ment, but  the  bankrupt  has  refused  to  grant  any 
such  deed.  The  trustee  believes  that  if  he  were 
in  possession  of  a  conveyance  to  that  »pe»  tueeti- 
tionit  he  could  realise  a  very  considerable  sum 
for  it."  And  accordingly  the  trustee  proposed  to 
the  Sheriff-Substitute  that  the  bankrupt's  dis- 
charge should  not  be  granted  except  upon  condi- 
tion of  his  making  an  assignation  of  this  ipe$ 
tuceeitUmit  for  the  benefit  of  his  creditors. 

The  Sheriff-Substitute  has  rejected  that  pro. 
posal,  and  he  found  that  the  bankrupt  was 
entitled  to  his  discharge;  the  bankrupt  was 
appointed  to  appear  and  make  the  statutory 
declaration,  which  he  did,  but  the  discharge  has 
not  yet  been  granted. 

"The  trustee  has  appealed  against  the  judgment 
of  the  Sheriff-Substitute,  and  it  was  argued  for 
him  that  this  apea  tueeeasionis  or  prospective  right 
to  the  liferent  of  the  estate  of  Harwood  falls 
within  the  operation  of  the  102d  section  of  the 
Bankmptoy  Act.  That  raises  a  question  of  con- 
siderable importance.  The  102d  section  has  been 
frequently  construed,  but  not  so  far  as  I  am 
aware  with  reference  to  a  question  such  as  now 
arises.  This  section  is  in  some  respects  sub- 
stantially the  same  as  the  corresponding  clauses 
in  the  previous  Bankruptoy  Acts,  though  not  al- 
together. But  it  is  first  of  importance  to  observe 
with  regard  to  the  Act  generally  the  terms  of  the 
interpretation  clause,  sec.  4,  which  declares  that 
the  torms  "property"  and  "estate"  shall,  "when 
not  expressly  restrictod,  include  every  kind  of  pro- 
perty, heritable  and  moveable,  wherever  ritnaj«d, 
and  aU  rights,  powers,  andintorests  therein  capable 
of  legal  alienation,  or  of  being  affected  b^  dili- 
gence or  attached  for  debt."  This  definition  of 
the  words  " property "  and  "estate "is of  course, 
like  every  definition  in  any  Act  of  Pariiament, 
to  h(dd  good  only  when  the  meaning  of  the 


words  is  not  otherwise  restricted — that  is  to  say, 
those  words  are  to  have  that  meaning  whrni  th« 
clause  in  which  they  occur  does  not  impose  upon 
them  a  different  signification. 

I  think  it  right  next  to  refer  to  the  terms  of 
section  29,  because  that  section  declares  wliftt 
the  effect  of  a  sequestration  is  to  be.  It  pro- 
vides that  "when  a  petition  is  presented  for 
sequestration  the  Lord  Ordinary  or  the  Sheriff 
shall  forthwith  .  .  .  issueadelireiBnoeby  whidi 
he  shall  award  sequestiatian  of  the  estate  vrtiieh 
shall  then  belong  or  shall  thereafter  belong  to 
the  debtor  before  the  date  of  the  discharge,  and 
declare  the  estate  to  belong  to  the  creditors  for 
the  purposes  of  this  Act."  These  words  I  think 
are  of  great  importance  as  affecting  the  general 
construction  of  the  Act.  What  are  ' '  the  pnrposea 
of  this  Act?"  There  is  of  course  a  great  deal 
which  is  mere  machinery,  and  that  of  oonrae 
cannot  be  said  to  contain  the  purposes  of  the  Act. 
The  purposes  are  ascertained  in  sections  121  and 
155.  Section  121  provides  for  the  realisation  of 
the  bankrupt's  estete  and  its  division  among  the 
creditors  in  order  to  extinguish  their  claims,  or  if 
insufficient  for  that  to  satii^  these  claims  so  far  as 
it  will  go.  Section  165  provides  that  the  snrplns 
that  may  remain  after  paying  debts,  interest,  and 
the  cost  of  distribution,  shall  be  oonveyod  to 
the  bankrupt.  These,  then,  are  the  purposes  re- 
ferred to  in  section  29.  Tlie  object  or  purpose 
of  the  Act  (section  121)  does  not  neoessarily 
require  anything  more  than  that  the  estate  whi(^ 
vests  in  the  trustee  shall  be  made  a  complete 
security  in  his  person  in  order  to  pay  the  creditors 
so  far  as  it  will  go.  The  one  idea  which  mns 
through  the  system  contained  in  the  sUtnto  is 
that  the  estete  which  is  to  be  realised  and  divided 
so  as  to  pay  the  debts  shall  be  put  into  the  trus- 
tee's hands  as  a  security  for  that  purpose.  This 
idea  runs  through  many  of  the  cases  whioh  have 
been  decided  in  regard  to  tUs  matter,  bat  I  do 
not  know  if  I  have  ever  seen  it  better  pot  than 
in  the  case  of  Maekentie  v.  Smith,  28  D.  1201,  by 
Lord  Jerviswoode,  who  says — "The  stetutory 
conveyance  to  a  trustee  under  the  law  of  bank- 
ruptoy is  e»  fad*  absolute,  but  after  all  it  is  a 
conveyance  for  the  limited  purpose  of  paying 
the  bankrupt's  own  debts.  It  thus  in  r«dity 
only  operates  as  a  removing  from  him  for 
a  special  purpose  the  control  of  what  is  still 
radically  his  own."  And  in  expressing  that 
opinion  Lord  Jerviswoode  followed  the  opinion 
of  Lord  FuUerton  in  the  earlier  oaae  of  Oamin 
V.  Orelg,  6  D.  1191.  Now,  keeping  this  in  view, 
what  has  section  102  done?  It  seems  to  be 
assumed  that  the  estate  is  transferred  to  the 
trustee  just  as  if  there  had  been  a  disposition 
and  conveyance  of  everything  vested  in  the 
bankrupt  and  infeftment  in  favour  of  the  tni8> 
toe.  But  that  is  not  all  that  is  done  by 
section  102.  That  section  provides  that  "the 
act  and  warrant  of  confirmation  in  favour  of  the 
trustee  shall  ipso  facto  transfer  to  and  vest  in 
him  or  in  any  succeeding  trustee  for  behoof  of 
the  creditors,  absolutely  and  irredeemably,  as  at 
the  date  of  the  sequestration,  with  all  right,  title, 
and  interest,  the  whole  property  of  the  debtor 
to  the  effect  following."  Then  the  section  pro- 
vides, first,  with  regard  to  the  moveable  estate 
wherever  situated,  that  it  shall  only  vest  "so 
far  as  attachable  for  debt  to  the  same  cdf ect  as 
it  actual  delivery  or  possession  had  bees  o(>- 
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iained  or  Intimation  made  at  that  date,"  snb- 
Jeot  alwa;B  to  preferable  Beonritieo.  Nothing 
oan  be  more  olear  than  that  nothing  ia  transferred 
by  that  part  of  the  section  esoept  moveable 
«Btate  which  is  attadiable  for  debt  And  though 
these  words  are  not  repeated  when  we  come  to 
that  part  of  the  section  which  deals  with  heritable 
estate,  the  same  resnlt  is  operated,  because  It  is 
seen  Uiat  the  heritable  estate  is  to  be  rested  in 
the  trustee  to  the  same  effect  as  if  every  species 
at  diligenoe  snitable  to  attach  heritable  property 
had  been  used.  The  words  are  these — "  The 
whole  heritable  estate  belonging  to  the  bankrupt 
in  Scotland,  to  the  same  ^ect  as  if  a  decree 
of  adjndication  in  implement  of  sale,  as  well  as 
a  decree  of  adjndication  for  payment  and  in 
security  for  debt,  snbjeot  to  no  legal  reversion, 
had  been  pronounced  In  favour  of  the  trustee, 
and  recorded  at  the  data  of  seqnestiation,  and  as 
if  a  poinding  of  the  ground  had  then  been  exe- 
cuted, subject  always  to  such  preferable  securities 
as  existed  at  the  date  of  the  sequestration,  and  are 
not  null  and  reducible,  and  the  creditors'  right  to 
poind  the  ground  as  hereinafter  provided ;  and 
Uie  right  of  the  trustee  shall  not  be  challengeable 
on  the  ground  of  any  prior  inhibition  (saving 
the  effect  which  such  Inhibition  may  be  entitled 
to  in  the  ranking  of  creditors) :  Provided  always 
that  such  transfer  and  vesting  of  the  heritable 
estate  shall  have  no  effect  upon  the  rights  of  Uie 
superior,  nor  upon  any  question  of  succession 
between  the  heir  and  the  executor  of  any  creditor 
claiming  on  the  sequestrated  estate,  nor  upon  the 
rights  of  the  ancestor  (except  that  the  Act  and 
warrant  of  confirmation  shall  operate  in  their 
favour  as  complete  diligence)."  The  object  of 
this  last  provision  is  to  place  the  creditors  of  the 
ancestor  in  quite  as  favourable  a  position  as  the 
oreditois  of  the  bankrupt,  and  all  that  is  said  in 
order  to  put  them  in  that  position  is  that  the 
trustee's  act  and  warrant  sluill  operate  as  com- 
plete dil^enoe  in  their  favour,  still  more  em- 
{Aatioally  showing  that  nothing  but  what  can  be 
carried  by  diligence  is  given  to  the  trustee. 
There  is  just  one  form  of  diligenoe  that  it  is 
necessary  to  notice,  viz.,  adjudication  in  imple- 
ment, because  that  might  be  represented  as  not 
BO  mnoh  a  form  of  diligence  as  a  mode  of  com- 
pleting a  title  to  property  in  which  the  party  has 
a  personal  right.  On  that  point  I  am  disposed  to 
concur  with  Professor  Bell  in  what  he  says  on 
this  subject  in  treating  of  adjudication  in  imple- 
ment (Oom.  7th  ed.  i.  784,  6th  ed.  L  760)— "It 
seems  to  be  consistent  with  that  equity  which  first 
introduced  tiie  remedy  of  adjudication  in  imple- 
ment that  two  or  more  persons  having  equal  pre- 
tensions to  demand  a  complete  transference 
should  be  conjoined  in  one  complex  adjudication, 
•ndthe  sabject  either  sold  or  divided  for  their 
benefit.  Ohtdy,  (hey  are  nothing  more  than 
oreditors,  for  while  no  real  right  or^«  in  re  has 
been  constituted,  the  ^im  od  rem  that  each  enjoys 
xesolving  into  a  mere  action  makes  them  proper 
perstmaf  creditors.  2.  As  there  is  in  bankruptcy 
no  true  distinction  among  oreditors  who  hitherto 
hold  no&ing  but  a  mere  personal  obligation, 
whether  that  obligation  be  to  pay  money  or  to 
convey  land,  or  to  perform  any  other  specific 
act — a  creditor  for  a  money  debt  being  just  as 
well  entitled  to  have  direct  execution  against  the 
debtor's  land  as  one  who  holds  an  obligation  from 
the  debtor  to  convey  his  land  to  him— so  a 


creditor  obtaining  an  adjudication  in  implement 
will  not  have  preference  over  a  creditor  for  debt 
who  with  a  decree  of  adjndication  in  payment 
has  previously  completed  his  security  by  sasine. 
Neither  ought  the  adjudger  in  implement  to  prevail 
over  the  other  money  areditors  who  come  within 
year  and  day  of  a  prior  adjudication  for  debt 
completed  by  infeftment  (though  subsequently 
to  his  adjudication  in  implement  and  sasine).  Tha 
subject  is  already  attached  preferably  for  the  bene- 
fit of  all  who  come  within  the  year,  and  the  ad- 
judger in  implement  may  still  adjudge  as  a  com- 
mon creditor  for  damages. "  The  true  view  there- 
fore, I  think,  of  adjudication  in  Implement  is  that 
it  is  one  of  the  diligences  suitable  to  attach  herit- 
able estate  in  order  to  satisfy  a  creditor  who  has 
a  personal  obUgation ;  therefore  I  arrive  at  the 
conclusion  that  under  sec.  102  the  right  of  the 
trustee  to  the  heritable  estate  is  to  be  measured 
by  the  diligences  which  are  specified  in  the  second 
subseotion,  just  as  his  right  to  the  moveable  estate 
is  limited  in  the  first  subsection  by  the  words  "so 
far  as  attachable  for  debt."  So  that  if  the  right 
which  the  bankrupt  here  has  is  not  one  which  can 
be  attached  for  debt  if  no  diligence  could  be  used 
in  regard  to  it,  it  must  follow  Uiat  it  is  not  vested 
in  the  trustee  by  force  of  the  102d  section.  How 
does  that  stand  ?  The  estate  is  enjoyed  in  liferent 
by  the  bankrupt's  mother,  and  she  will  in  all  pro- 
bability be  succeeded  by  the  bankrupt's  brother. 
He  has  a  liferent  right  allenarly,  but  at  his  death 
the  estate  goes  to  the  heirs  of  his  body  in  fee.  So 
it  is  only  on  the  failure  of  his  mother  and  of  his 
brother  without  issue  that  the  bankrupt  oan  take. 
Ia  that  remote  and  contingent  right  attachable  for 
debt?  It  must  be  considered  a  heritable  right, 
because  it  is  a  right  to  heritable  estate.  U  it 
were  moveable,  it  certainly  oonid  not  be  attached 
for  debt  either  by  arrestment  or  poinding.  Tak- 
ing it  to  be  a  heritable  right,  can  it  be  adjudged? 
There  is  an  authority  which  directly  ne^tives  the 
possibility  of  that — the  case  of  BtaUtn  v. 
M'Donatd. 

The  report  of  that  case  in  1  Sh.  (new  ed.)  p.  63, 
is  very  meagre,  but  that  in  the  Faculty  OoUeotion, 
June  7, 1821,  is  mnch  fuller,  the  most  valuable 
part  being  that  which  gives  the  precise  terms  of 
Lord  Alloway's  judgment,  which  was  adhered  to. 
The  right  there  was  the  contingent  right  of  an 
eldest  son  to  snooeed  to  the  estate  of  Ms  father, 
who  was  alive  but  a  lunatic,  and  whose  factor 
loeo  iutorit  appeared  for  him,  and  it  was  pro- 
posed to  adjn^oate  the  right  under  the  Statute 
1672,  c.  19.  The  Lord  Ordinary  pronounced  an 
interlocutor  dismissing  the  action  as  incom- 
petent "in  respect  that  although  Alexander 
lI'Donald  is  the  eldest  son  of  his  father,  there 
is  no  right  vested  in  him  as  faeii-apparent,  and 
which  r^ht  does  not  open  till  after  his  father's 
death;  in  respect  that  this  proceeding  is  alto- 
gether new,  in  BO  far  as  the  Lord  Ordinary 
knows,  in  the  law  of  Scotland,  in  which  there 
has  been  no  previous  attempt  to  adjudge  a  ipes 
•ucMMtonM,  and  which,  if  competent  might  lead 
to  the  most  inexpedient  and  oppressive  measures, 
since  the  right  of  any  person  who  had  the  pos- 
sibility of  succession  to  any  estate  might  be  ad- 
judged, and  even  the  right  to  this  succession  to 
the  estate  secured  by  a  decree  of  expiry  of  the 
legal,  and  in  respect  that  a  general  adjudication 
under  the  Sequestration  Act,  although  carrying 
every  right  which  was  in  the  person  of  the 
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bankrapt,  has  never  been  held  to  carry  any  right 
of  anooeision  which  may  afterwards  open  to 
bim."  The  case  was  elaborately  argued,  and  the 
interlocntor  of  the  Lord  Ordinary  was  nnani- 
monsly  adhered  to.  That  case,  therefore,  seems 
to  me  a  weighty  authority  to  the  effect  that  such 
a  ipei  nuxettionii  as  this  is  not  adjadgeable,  and 
therefore  cannot  fall  nnder  the  general  adjadi- 
cation  in  faronr  of  the  tmatee  in  a  sequestration. 

This  matter  was  bronght  nnder  the  notice  of 
the  Oonrt  in  another  case  which  stands  in  a  very 
peonliar  position,  because  the  judgment  took  the 
form  of  answers  given  to  questions  put  by  the 
Court  of  Chancery,  and  the  Court  had  no  occa- 
sion or  opportunity  for  stating  the  grounds  of  theii 
judgment,  but  merely  gave  categorical  answers  to 
the  questions  which  were  asked.  That  was  the 
case  of  7Vapp«aY.  i/«re(I)<A,KoTember  8, 1871,10 
Maoph.  38,  which  has  been  quoted  in  argument 
in  the  present  case.  In  that  case  the  bankrupt 
had  been  discharged,  and  the  first  question  put 
to  the  Court  of  Session  was  whether  a  certain 
annuity  given  to  the  bankrupt  by  clause  1  of  the 
will  assuming  it  to  be  by  the  English  law  capftble 
of  legal  alienation  at  and  from  the  death  of,the  tes- 
tatriz,  would  but  for  olauses  2  and  3  have  fallen 
under  the  sequestration  7  The  answer  which  the 
Court  gave  to  that  question  was  this — "By  the 
law  of  Scotland  a  right  or  estate  in  expectancy 
or  tpe$  tueoMtionis  may  be  sold  and  assigned  so 
as  to  give  the  purchaser  a  good  title  in  a  question 
with  the  seller  to  the  right,  estate,  or  suooession 
when  it  oomes  to  be  vested  in  the  seller.  But 
such  right  or  estate  in  expectancy  or  »pei  tueeet- 
tUmi*  is  not  attachable  by  the  diligence  of  credi- 
tors of  the  person  in  expectancy  or  entitled  to 
succeed,  and  would  not  be  carried  to  the  tmstee 
in  his  sequestration  if  he  should  be  discharged 
before  anoh  right,  estate,  or  expectancy  vested 
in  him."  That,  I  apprehend,  follows  the  same 
view  which  I  have  been  endeavouring  to  explain. 
Therefore  I  hold  it  to  be  settled  that  a  right  of 
this  kind  not  being  attachable  by  diligence  does 
not  fall  under  the  operation  of  section  102  or 
vest  in  the  trustee. 

But  there  is  a  second  point  in  the  case  which 
creates  a  difficulty  of  an  entirely  different  kind. 
The  Slst  section  of  the  Bankruptcy  Act  provides 
that  "  the  bankrupt  shall  make  up  and  at  the 
meeting  appointed  for  the  election  of  a  trustee 
deliver  to  the  clerk  of  such  meeting  a  state 
of  his  affturs  speoiflying  his  whole  property  wher- 
ever situated,  the  property  in  expectancy  or  to 
which  he  may  have  an  eventual  right .  .  .  and  the 
-bankrupt  sh^  at  all  times  give  everyinformation 
and  assistance  necessary  to  enable  the  trustee  to 
execute  his  dnty ;  and  if  the  bankrupt  fail  to  do 
BO  or  to  grant  any  deed  which  may  be  requisite 
for  the  recovery  or  disposal  of  lis  estate,  the 
tmstee  may  apply  to  the  Sheriff  to  compel  him 
to  give  such  information  and  assistance,  and  to 
grant  such  deeds  under  the  penalty  of  inqtrison- 
ment,"ftc.  The  question  here  comes  to  be  whether 
as  this  expectancy  or  »pe*  sueeetiionit  is  capable 
of  legal  alienation,  the  bankrupt  may  not  be  called 
on  at  any  time  to  grant  an  assignation  to  the 
trustee,  and  whether  it  is  not  a  fair  oondition  to 
adject  to  the  obtaining  his  discharge  that  he 
should  execute  such  an  assignation.  That  must 
always  be  a  question  of  circumstances,  and  a 
matter  which  is  within  the  discretion  of  the 
Court,     I  think  that  if  a  person  was  in  the 


imm6diate  expectation  of  sneoeeding  to  all 
entailed  estate,  and  the  heir  preceding  him  were 
on  his  death-bed,  it  would  be  a  Tery  strong 
thing  to  say  that  the  orediton  were  to  reeeiTe  no 
benefit  If  the  bankrupt  in  such  etrcnmstanaes 
were  called  on  to  grant  an  assignation,  the  Court 
would  probably  insist  upon  his  d(Hng  so.  On 
the  other  hand,  there  are  some  rights  so  visionary 
and  remote  that  the  Court  would  not  be  disposed 
to  make  the  assignation  of  such  as  these  a  oob- 
dition  of  the  bai^xupt's  obtaining  his  dischaigeu 
So  that  it  must  always  be  •  question  whether  Uie 
right  is  under  the  oircnmstanoAB  snch  a  ri^iit  as 
the  creditors  are  fairiy  entitled  to  have  the 
benefit  of. 

In  the  present  case  I  think  the  matter  is  very 
clear.  If  the  trustee  did  get  an  assignation  I  do 
not  see  that  it  would  be  of  any  use  to  him,  be- 
cause on  a  construction  of  the  deed  of  settlement 
it  appears  that  the  granting  of  such  an  asaigiia- 
tion  would  infer  a  forfeiture  of  the  right  trans- 
ferred. It  appears  to  me,  therefore,  that  the 
right  given  to  the  bankrupt  is  given  undet 
the  condition  that  he  shall  not  anticipate  it  bj 
assigning  his  proepectiva  right,  and  that  if  fa« 
does  BO  the  instrument  by  which  he  aasigiis  it 
shall  be  void. 

Perhaps  it  was  hardly  within  the  power  of  the 
testator  to  make  that  declaration,  but  it  certainly 
was  in  his  power  to  say,  and  he  does  aay,  that  if 
anyone  entitled  to  succeed  under  the  aelilenient 
executes  such  an  instrument  then  he  shall  not 
succeed,  but  the  person  next  in  order  of  suocea- 
Bion  shall  take.  The  testator  has  given  the  bank- 
rupt a  right  of  liferent  nnder  that  oondition,  and 
if  the  condition  is  not  observed  the  right  goes  to 
some- one  else.  If,  therefore,  the  right  Bappos> 
ing  it  were  assigned  would  be  worth  nothing  to 
the  creditors,  it  is  vain  to  talk  of  forcing  the 
bankrupt  to  assign  it. 

LoBD  Shaio)— I  agree  with  your  Lordship  in 
thinking  that  the  right  which  the  trustee  pro- 
poses to  vindicate  is  not  one  of  the  class  which 
will  be  vested  in  the  trustee  in  the  sequestratioD 
by  virtue  of  section  102  or  vesting  clause  of  the 
Bankruptcy  Statute,  but  upon  the  other  point  I 
am  of  opinion  that  if  it  had  not  been  for  the 
peculiarity  to  which  your  Lordship  had  last 
alluded,  viz.,  that  any  conveyance  of  this  sub- 
ject to  the  trustee  would  be  nugatory,  the  trustee 
would  have  been  right,  and  would  have  been  en- 
titled to  demand  and  to  get  that  conveyance. 

Section  4  of  this  statute,  as  your  Lordship  has 
pointed  out  carefully,  provides  that  the  word 
estate,  when  it  is  not  controlled  or  limited  by 
other  words  which  shall  affect  its  meaning,  shall 
include  all  rights,  powers,  and  interests  capable 
of  legal  alienation,  and  again  in  section  81  of  the 
statute  we  have  the  provision  that  the  bankrupt 
shall  make  up  a  state  of  his  affairs,  and  sh^ 
therein  disclose  to  his  creditors  all  the  property 
which  be  has  in  expectancy,  or  to  which  he  may 
have  an  eventual  right,  and  the  clause  goes  on 
to  provide  that  the  bankrupt  shall  be  bound  to 
grant  a  conveyance  of  his  estate  to  his  tmatee  if 
required,  and  accordingly  although  it  may  be 
quite  true  that  the  vesting  clause  of  the  statute 
— operating  only  as  completed  diligence  of  every 
kind  in  favour  of  the  truMee,  both  in  regard  to 
heritable  and  moveable  property — ^woiSd  not 
cany  out  the  object  whi<»  the  trustee  has  in 
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view,  U  kppean  to  me  tiiaC  thebankmpt  U  bound 
'Wider  eeotion  81  of  the  aUtUte  to  oonvey  to  the 
trustee,  if  reqoiied,  any  right  of  property  whieh 
he  has  in  expectancy  or  to  which  he  may  have 
an  eventual  right,  and  which  in  the  words  of 
section  4  is  "capable  of  legal  alienation,"  and 
which  may  be  of  Talae  or  may  become  valnable 
to  the  creditors. 

I  think  that  riew  is  conflrmed  by  reference 
to  sections  146  and  147  of  the  statnte,  which 
contain  jnovisiona  with  reference  to  the  very 
matter  of  the  bankrapt  obtaining  his  discharge, 
with  which  we  are  here  dealing,  for  it  is  provided 
by  section  46  that  the  bankrupt  shall,  as  a  con- 
dition of  obtaining  bis  discharge,  get  from  the 
tmstee  a  "report  with  regard  to  the  conduct  of 
the  bankrupt,  and  as  to  how  far  the  bankrupt  has 
complied  with  the  provisions  of  this  Act,  and  in 
particular  whether  the  bankrupt  has  made  a  full 
and  fair  discovery  and  surrender  of  his  estate." 
And  as  the  word  "  estate  "  in  section  4  includes 
rights  and  powers  which  are  capable  of  legal 
alienation,  it  must  therefore  be  shown  to  the 
satisfaotion  of  the  Ooort  that  the  bankrupt  has 
made  a  fair  discovery  and  surrender  of  property 
in  expectancy,  or  to  which  be  may  have  an 
eventual  righL  The  same  thing  is  to  be  in> 
iferred  from  section  147  of  the  statute,  which 
goes  on  further  to  provide' that  the  bankrupt 
must  make  a  deolaratiou  before  the  Lord  Ordi- 
nary or  the  Sheriff  that  he  has  made  a  full  and 
fair  snrrender  of  his  estate,  and  the  estate  there, 
as  in  section  146,  is  the  same  as  in  section  4,  to 
which  I  have  referred. 

My  opinion  therefore  in -regard  to  the  statute 
is  that  ^though  rights  of  property  In  expectancy 
are  property  to  which  the  bankrupt  may  have  an 
eventuid  right,  which  i^  nevertheless  capable  of 
legal  alienation,  are  not  carried  by  the  vesting 
clause  of  the  statnte,  the  trustee  and  creditors 
have  power  to  compel  the  bankrupt  as  a  condi- 
tion of  his  discharge  to  grant  an  assignation  of 
these  rights  where  they  are  of  value.  And  ac- 
eordingly  if  it  had  been  shown  in  this  case  that 
this  right  was  really  of  value,  I  should  have 
held  that  the  tmstee  was  right  in  his  opposition 
to  the  discharge  of  the  bankrupt.  But  I  agree 
with  your  Lordship  in  thinking  that  the  case  here 
is  entirely  different,  and  that  if  this  bankrupt  is 
to  grant  the  conveyance  which  is  here  asked,  the 
effect  of  his  granting  it  would  be  that  he  would 
forfeit  the  right  to  the  thing  himself.  He  would 
confer  no  right  on  the  trustee.  He  would  con- 
travene the  terms  in  which  the  right  was  given  to 
Umself,  and  so  forfeit  it  And  so  looking  at  the 
matter,  I  am  of  opinion  that  the  bankrupt  cannot 
be  called'  upon  to  convey  this  right,  and  there- 
fore I  agree  with  your  Lordships  that  we  should 
affirm  the  interlocutor  of  the  Sheriff. 

With  reference  to  the  argument  founded 
on  the  case  of  White'*  Trutteei  v.  Wkf/U, 
4  B.  786, 1  widi  to  point  out  that  the  case  here 
is  not  the  same  as  it  would  have  been  if  the 
bankrapt  had  been  in  possession  of  the  interest 
tu  wfaieh  he  is  entitled  nnder  the  settlement. 
Then  if  there  bad  been  a  challenge  of  the  deed 
by  which  he  wanted  to  transfer  that  interest,  I 
think  the  objection  would  not  have  been  good, 
because  there  is  no  tmstL  But  the  bankrupt  is 
not  in  possession. 

LoBD  Adah— The  only  ground  npon  which  the    i 


tmsteeopposes  the  dischargeof  the  bankrupt  is} 
that  the  bankrupt  refuses  to  assign  to  him  for 
behoof  of  the  creditor  a  qtm  lueeettionii  which 
he  lias  nnder  the  settlement  of  Mr  Chaplin,  the 
late  proprietor  of  Harwood,  to  succeed  to  that 
property  in  liferent  after  the  death  of  his  mother, 
in  the  event  of  his  surviving  her,  and  in  the 
event  of  his  younger  brother  dying  before  him 
without  issue.  If  these  events  occur,  then  he 
will  succeed  to  that  liferent  right.  It  is  beoausi 
he  refuses  to  assign  that  eventnal  and  contingent 
right  that  the  tmstee  opposes  his.  dischiurget 
The  Sberiff-Snbatitnte  has  found  that  this  oon^ 
dition  should  not  be  attached  to  the  discharge, 
and  he  proceeds  npon  two  grounds,  one  of  which 
I  think  is  good,  but  the  other  of  which  I  think 
is  bad.  He  says — "The  Bankruptcy  Statutes 
have  already  carried  the  bankrupt's  whole  estate, 
heritable  and  moveable,  to  the  trustee,  and  it  has 
been  distributed  among  his  creditors."  Now,  I 
do  not  think  that  this  is  so  in  fact  I  think  the 
Sheriff-Substitute  takes  an  erroneons  riew  upon 
that  point  I  concur  in  the  construction  of  the 
vesting  clause,  section  102,  which  your  Lord^ 
stiip  has  given,  and  the  reralt  of  which  is  that 
notliing  moveable  is  carried  to  the  trustee  which 
is  not  capable  of  being  attached  by  the  diligence 
which  is  appropriate  to  moveables,  while  tfaoee 
heritable  rights  only— and  this  is  the  case  of  a 
right  in  heritage — are  carried  which  are  capable 
of  being  affected  by  the  diligence  applicable  to 
heritable  estate.  If  a  right  is  in  one  of  those 
positions,  then  it  vests  eo  ipso  in  the  trustee,  and 
if  so — if  the  right  here  had  already  vested — then 
the  present  question  need  not  have  been  argued, 
since  the  right  is  already  in  the  trustee  and  he 
needs  no  assignation.  But  the  question  is,  the 
right  being  one  of  a  kind  which  is  not  vested  in 
the  trustee,  what  has  vested  in  him  under  seoi' 
tion  102  ?  Is  it  the  whole  estate  of  the  bankrupt  7 
I  think  it  is  not.  The  Sheriff-Substitate  goes 
on  to  say — "  If  the  Legislature  intended  that  a 
bankrupt  should  be  stripped  of  any  or  every 
ipei  tueeeisionU,  it  ought  to  have  said  so,  and 
not  having  said  so  it  cannot  be  presumed  to  have 
entertained  any  such  intention."  Now,  I  think 
the  Sheriff-Substitute  is  wrong  in  that  view.  I 
think  that  the  Legislatare  has  said  so — that  it  has 
said  that  |a  bankrupt's  »pe»  meeettUmi*  is  to  be 
akade  available  for  the  benefit  of  his  creditors;. 
It  is  the  intention  of  the  Legislatare  that  all 
valuable  rights  shall  be  made  available  to  the 
tmstee,  some  by  the  vesting  clause,  and  some  by 
assignation  by  the  bankmpt.  I  tliink  that  thd 
right  here  in  question  is  one  of  the  latter  kind,' 
and  that  the  interpretation  clause,  section  4,' 
which  defines  "estate"  makes  that  distinct' 
The  section  I  refer  to  defines  "  estate  "  thus,  that 
it  "  shall,  when  not  expressly  restricted,  include 
every  kind  of  property,  heritable  and  moveable,' 
wherever  situated,  and  all  rights,  powers,  and 
interests  therein  capable  of  legal  aUenation,  or  of 
being  affected  by  diligence  or  attached  for  debt," 
and  the  question  is,  whether  this  right  is  "not 
capable  of  legal  alienation?"  No  one  says  it  is  not, 
apart  from  Qie  special  clause  of  forfeiture  which 
has  been  adverted  to  by  your  Lordship.  Again,' 
section  81,  which  prorides  that  the  banlmipt 
shall  make  up  a  state  of  his  affairs,  directs  that' 
that  state  shall  be  one  specif3ring  "  property  in: 
expectancy  or  to  which  he  may  have  an  eventual 
right,"  and  section  95,  which  gives  the  buikrapt 


uiyiii^KU  uy 


.^.> 


552 


The  ScoOiak  Lam  BeporUr.^Vol.  XXIIJ. 


rZMUnd  T.  Uan, 


an  opportnnity  of  ooireoting  his  state  of  allain 
before  the  oloee  of  his  examination,  piOTidea  that 
the  oath  to  be  taken  by  him  as  to  Uie  oarreotness 
thereof  shall  bear  that  the  state  of  aSaira  contains 
"a  fall  and  tme aoooant  to  the  best  of  my  know- 
ledge and  belief ...  of  all  claims  which  I  am  en- 
titled to  make  against  any  person  or  persona  what- 
Boever,  and  of  i&  estate  in  ezpeotanoy  or  means  of 
whaterer  kind  to  which  I  have  an  eTentnal  right 
by  oontraot  of  marriage,  tmst-deed,  setUement, 
deed  of  entail,  or  otherwise."  It  was  the  dear 
dnty,  then,  of  the  bankrupt — and  I  do  not  doabt 
that  he  performed  it — to  set  out  in  his  state  of 
affairs  the  eventnal  right  now  in  qnestion.  I  think 
that  the  statute  could  not  possibly  have  used  words 
more  applicable  to  it  than  those  which  I  hare  read, 
for  this  is  nothing  else  than  an  "  eyentual  right." 
For  what  porpose,  then,  is  such  a  right  to  be 
set  forth  in  the  state  of  affairs?  If  we  go 
to  section  81,  we  find  that  if  the  bankrupt  fails  to 
gire  the  trustee  every  information  and  assistanee 
to  grant  any  deed  which  may  be  necessary  for 
the  recovery  or  disposal  of  his  estate,  the  trustee 
may  apply  to  the  Slieriff  to  compel  him  to  do  so. 
These  words  must  apply  to  any  estate  of  the 
nature  of  an  eventual  right,  and  if  we  go  on  to 
section  83  we  find  that  it  is  the  duty  of  the 
trustee  ' '  to  manage,  realise,  and  recover  the  estate 
belonging  to  the  bankrupt,  wherever  situated, 
and  convert  the  same  into  money,  according  to 
the  directions  given  by  the  creditors."  'What 
estate  7  It  must  be  that  referred  to  In  the  im- 
mediately preceding  section,  which  contemplates 
that  it  may  be  necessary  that  the  bankrupt  shall 
be  called  on  to  grant  deeds  necessary  for  the  re- 
ooveiy  or  disposal  of  his  estate.  If  the  vesting 
clause  of  the  statute — the  102d — makes  the  right 
available  to  the  trustee,  no  more  will  be  necessary, 
but  if  not,  then  it  is  the  duty  of  the  trustee  to  re- 
cover the  subject  by  calling  on  the  bankrupt  to 
execute  any  necessary  assignation. 

That  is  my  view  of  the  meaning  of  the  statute, 
and  I  therefore  differ  from  the  Sheriff-Substitute. 
I  think,  indeed,  that  it  would  have  been  monstrous 
if  it  had  been  otherwise,  for,  as  has  been  pointed 
out,  if  the  trustee  could  only  recover  what  the 
vesting  clause  declares  to  vest  in  him,  then  a 
next  heir-of-eniail,  if  he  were  the  bankrupt,  could 
go  into  the  market  and  dispose  of  a  valaable  ipet 
tueeeaionit  for,  it  might  be,  £1000,  without  the 
trustee  having  the  power  to  make  the  right  avail- 
able to  the  creditors. 

Being,  then,  of  opinion  that  an  eventual  right  of 
the  nature  of  that  in  dispute  can  be  made  avail- 
able to  the  trustee,  and  that  he  can  require  an 
assignation  of  it,  I  think  that  in  future  cases  it 
will  DC  the  more  logical  course  for  a  trustee  not 
to  enforce  such  assignation  by  opposing  the  dis- 
dha^e  when  applied  for  unless  the  bankrupt  will 
execute  the  required  assignation,  but  rawer  to 
report,  in  the  ease  of  such  refusal,  that  the  bank- 
rupt  has  not  made  a  fair  and  full  surrender  of 
his  estate.  That  coarse,  however,  woold  not  have 
been  applicable  to  the  special  oiroumstsnces  of 
this  case.  In  the  present  case  the  eventual  right 
in  dispute  is  in  a  peculiar  position,  and  that 
makes  an  assignation  of  it  useless  to  the  trustee, 
for  it  is  a  gift  to  the  bankrupt  onder  a  conation. 
That  condition  is,  that  he  is  prohibited  from  dis- 
posing of  his  interest  under  Mr  Chaplin's  deed, 
and  that  it  is  thereby  declared  that  his  right  is 
to  be  forfeited  in  the  event  of  bis  ezeoating  any 


•uoh  oonveyaaee  as  tlia  tmstee  demands.  ThA 
trustee  woidd  therefoie  derive  no  benefit  for  the 
creditors  from  the  aarignaticm  he  is  seeking  to 
obtain  as  a  condition  of  the  discharge.  I  there- 
fore concur  with  the  Bheriff-Substitnte  in  think- 
ing upon  this  ground  that  the  tmstee  cannot  in- 
sist upon  the  assignation  he  demands. 

LoBD  Mun  was  absent 

D.-F.  lIiOKENTOBH  moved  that  in  order  to 
avoid  delay  the  process  should  be  remitted  to 
the  Sheriff-Substitute  with  power  to  duoem  Cor 
the  expenses  as  taxed  in  the  Court  of  Session. 

The  Court  pronounced  an  interlocutor  by 
which  their  Lordships  refused  the  appeal  and 
authorised  the  proceedings  in  the  Sheriff  Court 
ease  to  be  transmitted  forthwith  to  the  Sheriff- 
Clerk  along  with  a  certified  copy'  of  this  inter- 
locutor, in  Older  that  the  Sheriff  might  proceed 
in  virtue  thereof  with  the  application  for  di»- 
charge. 

Counsel  for  the  Trustee  (Appellant)— Oloag — 
Onthrie.    Agents — Davidson  i,  Syme,  W.S. 

Counsel  for  Eirkland  (Beepondent) — ^D.-F. 
Mackintosh,  Q.C.— Graiiam  Huiiay.  Agent— Jl 
Smith  Ckurk,  S.&0. 


Friday,  March.  19. 

OUTEB     HOUSE. 

[Lord  Trajner. 

DALOLEISH  V.  MITOHKLL. 

Proeem—Abandmmtnt—WitMramU  tf  Itinut* 
«f  Ahomdonment 

tbn  pnrauer  after  the  record  in  an  aotion 
had  been  dosed  and  a  discussion  bad  taken 
plaoe  in  the  Procedure  Boll,  gave  in  a  minnte 
of  abandonment,  and  an  interlocutor  was 
pronounced  allowing  the  pursuer  to  abandon 
on  payment  of  expenaes  to  the  defender  and 
remitting  the  account  to  the  Auditor  for 
taxation.  Thereafter  the  pursuer  oiaved 
leave  to  withdraw  the  minute  of  abudon- 
ment.  The  defender  opposed  this  motion. 
The  Lord  Ordinary  aXumtd  the  pursuer  to 
withdraw  the  minnte  of  abandonment  on 
payment  to  the  defender  of  the  expenses 
oonnected  with  the  proposed  abtmdonment 

Counsel  for  Pursuer — C.  N.  Johnston.  Agents 
^'Webster,  Will,  k  Kitchie,  S.8.a 

Counsel  for  Defender — M'Kechnie.  Agents — 
Ourror,  Cowper,  &  Curror,  S.S.C. 
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Friday,  March  19. 
PIBST    DIVISION. 

JAMIEBON  AND  AKOTHER  (LIQUIDATOBS  OF 
THS  CALIFORNIA  RSDWOOD  OOUPANT, 
limited)  V.  WALKEB  AND  ANOTHER. 

Public  Oompantf—WintUng^p— Order  to  Stay 
JPrccMdingt  —  Foreign — Juritiietien — Bteon- 
teuUon—Companiet  Act  1868,  »te$.  87  and  122. 
The  Uqnidaton  of  •  Scottish  company  pre- 
sented a  note  to  the  Court  of  Session  for  an 
order  to  stay  proceedings  which  had  been 
taken  against  Uie  company  in  the  Superior 
Oonrt  of  San  Francisco.  The  proceedings 
were  at  the  instance  of  a  firm  in  Oalifomia 
for  the  purpose  of  enforcing  a  daim  for  com- 
mission alleged  to  be  due  in  respect  of  sei^ 
Tices  rendered  to  the  company  by  the  firm, 
and  following  on  the  action  the  firm  had 
attached  certun  shares  belonging  to  the  com- 
pany. The  company  in  liquidation  was  ad- 
mittedly subject  to  the  jurisdiction  of  the 
Court  in  California,  and  had  entered  appear- 
.  aace  as  defenders  in  the  action  there.  The 
liquidators  stated  that  they  had  a  counter- 
claim against  the  firm  for  promotion-money 
or  ille^  commission  which  they  alleged  the 
firm  had  received,  and  maintained  that  the 
rights  of  parties  should  be  determined  in 
the  liquidation.  Neither  of  the  partners 
of  the  firm  were  domiciled  Scotchmen. 
One  of  the  partners  was  resident  in  London, 
and  had  brought  in  the  Court  of  Session 
a  suspension  of  a  charge  to  pay  calls  said 
to  be  due  by  him  in  respect  of  shares  which 
he  held  in  the  company.  The  other  partner 
was  resident  and  domiciled  in  California. 
Be  was  one  of  two  marriage  -  contract 
trustees  under  an  English  trust  who  had 
lodged  a  claim  in  the  Uquidation  in  respect 
of  debentures  of  the  company  belonging  to 
the  trust,  but  in  which  he  had  no  beneficial 
interest.  This  claim  was  lodged  without  his 
knowledge  when  he  was  in  California.  The 
claim  was  satisfied  before  judgment  was 
giyen  in  the  note  to  stay  proceedings.  Note 
refuitd  on  the  ground  Uiat  the  Court  bad  no 
Jurisdiction  ex  rewrnentione  or  otherwise 
oyer  the  partner  of  the  firm  who  was  domi- 
ciled In  California. 

Obiervations  on  the  effect  of  section  122 
of  the  Companies  Act  1862. 
This  note  was  presented  in  January  1886  by 
George  Auldjo  Jamieson  and  Francis  More,  liqui- 
dators of  the  California  Bedwood  Company,  for 
an  order  to  stay  proceedings.  The  date  of  the 
tesolntion  to  wind  up  the  company  was  28th 
April  1885,  and  a  supervision  order  had  been 
pronoimced  by  the  Court  on  22d  Hay  1886. 

The  respondents  in  the  application  were  James 
Davidson  Walker  and  Henry  Dalbiao  Harrison, 
copartners  under  the  name  and  style  of  Falkner, 
3wl,  &  Company,  trading  as  merchants  in  San 
Franoisco,'Califomia,  and  also  trading  in  Ijondon 
iinder  the  firm  of  Bell,  Harrison,  A  Company, 
whoi  had  raised  in  the  Superior  Court  of  San 
Francisco  in  California  an  action  against  the 
company  for  two  sums  as  commission  for  the 


■ervices  of  the  flrm-  in  connection  with  the  bnsi- 
luas  of  the  company,  the  amount  of  which  was 
alleged  to  be  upwards  of  £5000.  Following  upon 
this  action  they  had  levied  attachments  of  the 
shares  of  the  Oalifomia  Bedwood  Company  of 
California,  the  wh<de  of  the  shares  of  which  were 
stated  to  belong  to  the  company  in  liquidation. 

The  prayer  of  the  note  was  that  the  Court 
should  "  pronounce  an  order  restraining  the  said 
James  Davidson  Walker  and  Henry  Dalbiao  Harri- 
son, copaitnetB  as  aforesaid,  from  taking  any 
further  proceedings  in  the  foresaid  action  raised 
in  the  Superior  Court  of  San  Francisco  afore- 
said in  or  about  the  month  of  November  1886 
by  them  against  the  said  California  Bedwood 
Company  (Limited; ;  and  also  to  restrain  them 
from  taking  or  continuing  any  further  proceed- 
ings in  or  connected  witii  the  foresaid  attach- 
ment of  the  shares  held  by  the  said  company  in 
the  California  Bedwood  Company  (of  CalUomia), 
or  any  other  proceedings  for  attaching  or  affect- 
ing the  property,  heritable  or  moveable,  real  or 
personal,  of  the  company,  whether  in  security 
or  in  satisfaction  or  execution  of  any  judgment 
or  decree  in  the  said  action,  as  also  to  ordidn  the 
said  James  Davidson  Walker  and  Henry  Dalbiac 
Harrison,  copartners  foresaid,  to  abandon  and 
withdraw  the  foresaid  action  and  the  said 
attachment  of  the  said  shares." 

It  was  stated  in  the  note  that  the  company  and 
the  liquidators  had  good  defences  to  the  action, 
and  that  the  company  was  not  due  to  the  plain- 
tiffs the  sum  claimed ;  and  further,  that  the  com- 
pany had  a  claim  against  them  for  about  £20,000 
as  promotion-money  or  illegal  commission  which 
they  alleged  had  been  obtained  from  the  vendors 
by  the  firm. 

It  was  further  stated — "The  said  James  David- 
son Walker  is  resident  in  London.  The  said 
Henry  Dalbiac  Harrison  was  resident  in  London, 
but  is  now  in  San  Francisco.     They  are  the  only 

Eartners  of  the  said  concern,  which  trades  in 
ondon  in  the  name  of  Bell,  Harrison,  &  Com- 
pany, and  in  San  Francisco  under  the  name  of 
Falkner,  Bell,  Sc  Company.  They  are  possessed 
of  assets  and  property  in  London  and  elsewhere 
in  the  United  Kingdom  which  are  liable  for  the 
obligations  of  both  firms.  The  said  James' 
Davidson  Walker  is  a  shareholder  of  the  com- 
pany, being  a  holder  of  (1)  120  shares  in  his  own 
name ;  (2)  690  shares  in  the  joint  name  of  him- 
self and  William  John  Menzies,  W.S.,  Edin- 
burgh, besides  certain  other  shares  in  his  wife's 
name."  Hr  Walker  was  charged  to  make  pay- 
ment of  the  calls  due  on  these  shares,  and  ou 
January  1,  1886,  raised  a  suspension  of  the 
charge,  to  which  the  liquidators  lodged  answers. 
This  action  was  in  dependence  at  the  date  of  the 
application. 

Henry  Dalbiao  Harrison  and  Oeorge  Okrke 
Bellaira  of  11  Clements  Lane,  Lombard  Street, 
London,  trustees  under  the  marriage-contract  of 
Mr  and  Mrs  Carr  Young,  had  lodged,  as  creditors, 
a  daim  in  the  liquidation  in  r«epect  of  debentures 
of  the  company.  Under  an  agreement  concluded 
in  the  course  of  the  liquidation,  dated  24th  Nov- 
ember 1885,  and  sanctioned  by  the  Oonrt,  they 
were  entitled  to  (1)  the  sum  of  128.  per  £  pay- 
able in  cash ;  and  (2)  debentures  of  a  new  com> 
pany  to  be  formed  for  the  balance  of  8s.  per  £. 

On  29th  December  1886  Mr  Harrison  and  Mr 
Bellaira  received  payment  of  the  arrears  of  in- 


Jigitized  by 


Google 


-554 


The  ScoUish  Law  Reporter.— Vol  XXIIL 


r  Jakltmi  T.  WUkM; 
I      Manb  IB,  VSM. 


.torest  due  on  the  debentnreB.  On  19th  Febraary 
1886  the  liquidators  paid  12s.  per  £  by  oheqne  in 
favonr  of  "Wm.  Oarr  Yonng,  Esq.,  for  H.  D. 
Harrison  and  Mr  Bellairs,  or  order,"  transmitted 
to  Mr  Oarr  Yonng,  and  delivered  the  deben- 
tures of  the  new  company  to  and  in  favour  of 
"George  Olarke  Bellairs,  Lientenant-Oolonel,  the 
Newarke,  Leicester,  and  Henry  Dalbiao  Harrison, 
merchant,  11  Clements  lAoe,  London,  E.G."  in 
exchange  for  the  old  debentures,  and  a  receipt 
and  discharge  signed  by  Mr  Bellairs,  and  by  Mr 
Oarr  Yonng  acting  for  Mr  Harrison  under 
general  power  of  attorney,  accompanied  with  a 
guarantee  by  Mr  Bellairs  and  Mr  Young  guar- 
anteeing the  company  and  liquidators  against 
all  loss,  damage,  and  expense  in  consequence  of 
their  accepting  the  said  receipt  and  discharge. 

Under  &e  aboTe-mentioned  agreement,  accord- 
ing to  the  statement  of  the  liquidators,  Falkner, 
Bell,  t  Company  were  entitled  to  full  payment 
of  any  debt  they  might  establish  against  the  com- 
pany in  respect  of  the  claims  sued  for  in  the 
action  in  California. 

The  liquidators  founded  upon  section  87  of  the 
Companies  Act  1862,  which  prorides — "When  an 
order  has  been  made  for  winding-np  a  company 
nnder  this  Act,  no  suit,  action,  or  oUier  proceed- 
ing shall  be  proceeded  with  or  commenced 
against  the  company  except  with  the  leave  of  the 
Oourt,  and  subject  to  such  terms  as  the  Court 
may  impose."  They  also  founded  upon  section 
122  of  the  same  Act,  which  provides— "Any  order 
made  by  the  Court  in  Enghmd  for  or  in  the  course 
of  the  winding-np  of  a  company  under  this  Act, 
shall  be  enforced  in  Scotland  and  Ireland  in  the 
Courts  that  would  respectively  have  bad  jurisdic- 
tion in  respect  of  such  company  if  the  registered 
office  of  the  company  had  been  situate  in  Soot- 
land  or  Ireland,  and  in  the  same  manner  in  all 
respects  as  if  such  order  had  been  made  by  the 
Oonrts  that  are  hereby  required  to  enforce  the 
same ;  and  in  like  manner  orders,  interloontors, 
and  decrees  made  by  the  Court  in  ScotUmd  for 
or  in  the  oourse  of  the  winding-up  of  a  company 
shall  be  enforced  in  England  and  Ireland,  and 
orders  made  by  the  Court  in  Ireland  for  or  In 
course  of  winding-up  a  company  shall  be  enforced 
in  England  and  Scotland  by  the  Courts  which 
would  respectively  have  had  jurisdiction  in  the 
matter  of  such  company  if  the  registered  offioe 
of  the  company  were  situate  in  the  division  of 
the  United  Kingdom  where  the  order  is  required 
to  be  enforced,  and  in  the  same  manner  in  all 
respects  as  if  such  order  bad  been  made  by  the 
Oonrt  required  to  enforce  the  same  in  the  case 
of  a  company  within  its  own  jurisdiction. "  They 
stated  that  on  obtaining  the  order  prayed  for 
they  would  be  able  to  get  it  enforoed  by  the 
Chancery  Division  of  the  High  Court  of  Justice 
in  EngUmd,  which  had  jurisdUction  over  Walker 
A;  Harrison. 

The  respondents  lodged  answers,  which  con- 
tained the  following  statements : — "The  company 
is  subject  to  the  jurisdiction  of  said  Oourt  in  San 
Francisco,  and  has  entered  appearance  there,  and 
lodged  a  defence  to  said  action.  E^lained  that 
the  matters  and  facts  to  be  inquired  into  in  said 
actions  took  place  in  or  near  San  Frandsco,  and 
almost  all  the  witnesses  who  can  speak  thereto 
•re  resident  there.  It  would  cause  great  addi- 
tional exx>enae  to  have  any  inquiry  in  this 
Qountry.  The  questions  of  law  at  issue  in  said  ac- 


tions, moreover,  fall  to  be  determined  by  the  law 
of  San  Francisco,  whidh  is  in 'several  important 
respects  different  from  the  law  of  Scotland  .  .  . 
Falkner,  Bell,  k  Company's  only  plaoe  of  boa- 
ness  iS'in  San  Francisco.  The  firm  is  established 
nnder  the  special  provisions  of  the  law  of  Oali- 
fomia,  and  by  the  said  law  is  a  separate  permma, 
distinct  from  that  of  the  individual  partnaia 
thereof,  and  neither  the  firm  nor  any  Of  the  put- 
nen  thereof  is  subject  to  the  jnrisdiction  of  aiqr 
of  the  Courts  of  this  country  or  of  England. 

It  was  admitted  that  Mr  Walker  was  holder  of 
120  shares  of  the  company.  With  referenoa  to 
the  claim  made  by  Harrison  and  Bellairs,  it  was 
stated  that  this  claim  was  made  on  behalf  of  the 
marriage-contract  trustee  of  Mr  and  Mr  Oarr 
Young,  and  that  Harrison  had  no  personal  or 
beneiioial  Interest  in  the  debentures.  It  was  ex- 
plained that  Harrison  was  in  San  Francisco  ■when 
the  claim  was  made,  and  that  he  knew  nothing 
abont  it,  and  that  his  name  was  used  by  Mr  Oarr 
Young  acting  under  a  power  of  attorney  without 
oommunicat&g  with  faim. 

It  was  further  stated — ^The  Oonrt  of  Sessian 
has  no  power  or  anthority  ever  the  porsoera  or 
plaintiffs  in  said  action  in  San  Franeiaco,  and 
the  Oourt  in  San  Francisco  would  not  recognise 
or  give  effect  to  any  order  or  warrant  by  the 
Courts  in  this  country  ordering  the  proceedings 
in  Ban  Francisco  to  be  stayed.  The  prayer  of  tbe 
note  should  be  refused,  in  respect,  inter  aiia,  (1) 
It  is  incompetent ;  (2)  n>e  Oourt  of  Searion  has 
no  jurisdiction  over  the  plaintiffs  in  said  proceed- 
ings in  San  Francisco,  and  said  plaintiffs  are  not 
subject  to  the  jurisdiction  of  any  of  the  Oonzta 
of  England;  ^3)  The  Oonrt  of  Session  is  not  a 
forum  «onwn*m«  in  regard  to  the  qneetians  at 
issue  in  the  actions  pending  in  San  Francisco. 

Argued  for  the  liquidators — The  Court  shonld 
restrain  proceedings  taken  outside  the  liquidation 
— Oarron  Company,  6  dark  (H.Ij.)416,p«r  Lord 
Cranworth ;  Oriental  Inland  3i»am  Co.,  «c  parU 
Sdndt  BaOteai/  Co.,  L.B.,  9 Ch.  Ap.  667.  Section 
87  applied  to  diligence  as  well  as  to  actions — If  em 
QlenduffhiU  Goal  Company  v.  Mvir  A  Co.,  Deo. 
16, 1862,  10  B.  372.  The  Oonrt  had  the  same 
power  to  restrain  an  individual  over  whom  they 
had  jurisdiction  from  taking  proceedings  in  a 
foreign  Oourt  as  from  taking  proceedings  in  a 
Court  in  the  United  Kingdom — LtniMf/y.  Patgr- 
ton,  July  10, 1840,  2  D.  1878 ;  Toung  v.  Barday, 
May  27,  1846,  8  D.  774— approved  by  Lord  Sel- 
bome  in  Orr  Smng'$  Trutteet,  18  B.  (H.Ii.)l ; 
Bnrge's  Com.  iii.  1075  ;  Jtadachlan  v.  Meiluam, 
Jnly  9,  1867,  19  D.  960.  The  probability  was 
that  the  Oonrt  in  California  would  respect  an 
order  of  the  Oonrt  of  Session— £tMiy,  6  Maddox 
297  ;  Carron  Company,  tupra  eit.,  p.  440.  The 
Court  could  proceed  by  way  of  interdict  and 
penalty  for  breach  of  interdict — International 
Pulp  Co.,  8  Ch.  D.  694 ;  RamOton  t.  CaledonitM 
BaOaay  Company,  Nov.  12,  1847,  10  D.  41,  al- 
tered 7  Bell's  App.  272.  The  Oourt  had  juriadio- 
tion  over  Walker  in  virtue  of  section  122,  and 
also  because  he  was  before  the  Oonrt  in  otiier 
proceedings,  and  therefore  liable  ex  reeontention* 
—Ord  V.  Barton,  Jan.  22, 1847, 9  D.  641 ;  Thomp- 
»on  y.  Whitehead,  Jan.  26, 1862,  24  D.  381,  at  p, 
840;  Barr  -7.  Smith  and  (^aniberlain,  NoV.  18j 
1879,  7  S.  247.  This  httter  ground  of  jurisdio- 
tion  applied  also  to  Harrison,  who  had  made  a 
daim  in  th«  liquidation  in  regard  to  debenturea. 
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JSut  «Ten  if  Wmlket  alo&e  was  interdToted  thfe 
.firm  could  not  proceed  with  the  action.  The 
order  was  not  intended  to  operate  on  the  foreign 
Conrt,  but  against  the  person  to  be  interdicted. 
The  power  to  prononnce  snch  an  interdict  waa 
not  merely  atatatory,  but  inherent  in  the  Court 
The  question  with  regard  to  their  promotion 
money  ahoold  be  tried  in  the  Scottish  Oourt — 
Huntingdon  Copper  Co.  t.  Bendtnon,  Jan.  12, 
1877,  4  B.  294,  af.BR.  (H.L.)  1 ;  Hay,  in  re 
Canadian  Oil- World  Corporation,  July  20, 
1875,  L.B.,  10  Oh.  Ap.  593. 

Argned  for  the  respondenttt — The  only  sonroe 
of  joiisdiction  pleaded  by  the  liquidators  waa  re- 
oonvention,  and  the  facts  were  not  sufficient  to 
rapport  it—T/umuMon  ▼.  Whitehead,  Jan.  26, 
1862,  24  D.  331 ;  BM  T.  Stewart,  June  4,  1862, 
14  D.  837.  They  oould  not  put  their  case  higher 
than  that ;  if  the  Court  pronoanced  an  order  the 
Califomian  Oourt  would  probably  gire  effect  to 
it  ex  eomiUUe.  Section  122  of  the  statute  did 
not  gire  the  Court  jurisdiction  oyer  persons  resi- 
dent in  other  countries — Buckley  on  the  Com- 
panies Acts,  sees.  87  and  122. 

At  advising — 

-IiOBD  PitisiDxire — In  the  liquidation  of  Uie 
Colefomia  Redwood  Company,  limited,  the  liqui- 
dators bare  moved  for  an  order  to  stay  certain 
prooeedings  adopted  by  the  respondents  Messrs 
James  Davidson  Walker  and  Henry  Dalbiac 
Harrison.  These  gentlemen,  it  appears,  carry  on 
business  in  California  under  the  firm  of  Falkner, 
Bell,  &  Company,  and  they  have  raised  an  action 
in  the  Supreme  Court  of  that  country  against 
the  company  in  liquidation  for  the  purpose  of 
recovering  from  them  the  sum  of  £5000  alleged 
to  be  dae  to  the  pursuers  of  the  action  as  com- 
mission upon  certain  transactions  conducted  for 
the  company  in  liquidation  ;  and  it  also  appears 
that  upon  that  action  the  plaintiffs  have  used 
some  kind  of  diligence  in  California  which  has 
the  effect  of  attaching  certain  property  belonging 
to  the  company  in  that  country.  The  effect  of 
course  of  tiiese  proceedings  will  be,  if  the  re- 
spondents are  successful,  to  secure  them  prefer- 
ences under  the  diligence  which  they  have  done; 
at  least,  I  apprehend  that  must  be  taken  for 
granted  in  the  meantime. 

Now,  the  respondents  explain  that  the  com- 
pany in  liquidation  is  subject  to  the  jurisdiction 
of  the  Court  in  San  Francisco — that  appears  not 
to  be  disputed — and  has  entered  appearance 
there  as  defMiders  in  the  action  raised  by  the 
respondents  They  also  state  that  the  matters 
and  facts'  to  be  inquired  into  in  said  actions 
took  place  in  or  near  San  Francisco,  and  almost 
all  the  witnesses  who  can  speak  thereto  are  resi- 
dent there ;  that  it  would  cause  great  additional 
expense  to  have  any  inquiry  in  this  country, 
and  ,that  the  questions  of  law  at  issue  in  said 
actions  moreover  fall  to  be  determined  by  the 
law  of  San  Francisco.  They  therefore  maintain 
that  it  is  very  inexpedient  in  the  first  place  that 
the  question  raised  in  that  action  should  be 
tried  in  this  country  and  not  in  the  Conrt  of  San 
Francisco ;  and  they  object  further  that  neither 
of  the  respondents  is  subject  to  the  jurisdiction 
pf  this  Court,  and  therefore  that  it  is  not  oom- 
|>etent  for  this  Conrt  to  grant  an  order  restraining 
proceedings  in  California.  This  last  objection, 
pawing  over  the  consideration  of  the  inexpedi- 


ency or  inconvenience  of  trying  the  question'  in 
this  Court,  seems  to  me  to  be  a  very  formidable 
one. 

As  regards  Mr  Walker,  he  is  no  doubt  a  share- 
holder of  this  company  to  the  extent  of  120 
shares  I  think,  and  although  he  is  resisting  by 
-means  of  suspension  in  this  Court  payment  of 
certain  calls  made  upon  him,  it  cannot  be  on  the 
ground  that  he  is  not  owner  of  these  shares,  and 
that  he  is  not  a  partner  of  the  company  in  respect 
of  them,  because  he  admits  in  his  answers  to  this 
application  that  he  is  a  shareholder  to  that  ex- 
tent. But  his  sole  ground  of  defence  to  the 
present  application,  so  fur  as  I  can  see,  is  that  he 
is  not  within  the  liquidation,  that  he  is  not  resi- 
dent within  our  jurisdiction,  and  is  not  Kkely  to 
be,  that  he  is  not  a  domiciled  Scotsman,  and 
indeed  appears  to  have  no  connection  with  Scot* 
land  of  any  material  kind. 

As  to  Mr  Harrison,  he  is  a  partner  in  the  firm 
of  Falkner,  Bell,  &  Co.,  and  he  stands  still  more 
free  of  any  connection  with  this  liquidation,  be- 
cause he  is  a  person  domiciled  in  California, 
while  Mr  Walker  is  resident  at  present  in  London, 
and  appears  to  have  a  commercial  connection 
with  the  city  of  London.  But  Mr  Harrison  has 
no  residence  in  any  part  of  the  United  Kingdom, 
but  is  resident  and  domiciled  in  Callfomia.  It 
is  said  that  he  was  a  creditor  in  this  liquidation, 
and  that  as  such  he  obtained  payment  of  a  con- 
siderable sum  of  money  from  the  liquidators. 
But  that  requires  to  be  considered  with  reference 
to  the  exphmation  given  by  Mr  Harrison  himself 
upon  this  matter  in  the  answers.  He  was  one  of 
two  trustees  under  the  marriage-contract  of  Mr 
and  Mrs  WiUiam  Carr  Young,  who  appear  to  be 
Engliah  people.  He  had  himself  no  beneficial 
interest  whatever  in  the  fnnds  which  were  re- 
covered for  these  marriage-contract  trustees,  and 
it  would  rather  appear  from  what  he  here  alleges, 
which  I  fancy  we  must  take  for  granted  as  true, 
that  he  really  had  no  knowledge  of  the  proceed- 
ings in  this  liquidation  at  all  for  the  recovery  of 
the  money  due  to  the  marriage-contract  trustees. 
The  claim  was  made  by  the  other  trustee,  Mr 
Bellairs,  and  by  Mr  William  Carr  Young  as  attor- 
ney for  Mr  Harrison.  Mr  Harrison  says  that 
this  was  done  under  the  general  power  of  attor- 
ney to  act  for  him  as  one  of  the  marriage-contract 
trustees  along  with  his  co-trustee,  but  as  regards 
the  particular  matter  in  which  Mr  Carr  Young 
acted  for  him  in  concurring  with  the  other 
trustee  in  obtaining  this  money  he  had  no  know- 
ledge whatever.  It  is  plain,  therefore,  that  Mr 
Harrison's  connection  with  this  liquidation  is  of 
the  very  slightest  character  possible,  if  indeed  it 
can  be  said  to  exist  at  all. 

Now,  in  these  circumstances  the  question  "is, 
whether  we  should  grant  the  prayer  of  the  liqui- 
dator's note,  and  order  these  parties,  the  re- 
spondents, to  stay  proceedings  in  the  actions  in 
the  Courts  of  CalUornia?  It  is  not  desirable  that 
this  Court  should  pronounce  orders  which  it 
cannot  enforce,  and  still  less  if  there  be  any 
doubt  of  the  jurisdiction  against  the  parties  to 
whom  these  orders  are  directed. 

Now,  it  appears  to  me  that  we  have  no  jurist 
diction  against  Mr  Harrison.  He  has  not  sub- 
jected himself  to  the  jurisdiction  of  this  Court  in 
any  way.  Be  has  no  pertona  in  connection  with 
this'Oonrt.  He  is  not  claiming  in  this  Uquida- 
Uon,  because  even  if  he  can  be  said  to  hvn 
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daimed  at  one  time  the  claim  baa  been  satisfled. 
The  debt  has  been  diaobarged,  and  all  connection 
that  he  ever  had  with  this  liqaidation  is  gone ; 
it  has  oome  to  an  end.  I  theiefore  cannot  say 
that  I  can  see  any  gronnd  for  holding  that  there 
is  jnrisdiction  against  Mi  Harrison,  and  if  there 
be  any  against  Mr  Walker  it  can  arise  only  from 
the  circumstance  of  his  being  a  shareholder  of 
the  company  in  liquidation. 

Now,  whether  that  would  be  snffloient  in  itself 
I  do  not  stop  to  inquire,  beoaose  I  think  that  if 
we  hare  no  jorisdiction  against  Mr  Hairiaon 
nothing  can  be  more  inexpedient  or  improper 
than  to  grant  an  order  interdicting  Mr  Walker 
from  proceeding  with  that  company  snit  of 
Falkner,  Bell,  ft  Company  in  liquidation  in  Oali- 
fomia.  I  think  the  suggestion  is  altogether 
anomalous.  These  parties  are  pursuing  a  suit 
for  partnMship  purposes  to  recover  money  due 
to  the  pwtnenhip  of  which  they  are  partners, 
and  to  restrain  one  of  these  partner*  from  going 
on  with  such  a  suit  while  the  other  remains  free 
to  carry  it  on  is  a  sort  of  proceeding  which  I  do 
not  think  could  have  been  contemplated  by  the 
87th  section  of  the  Oompanies  Act  of  1863. 
Therefore  I  am  for  refusing  this  application. 

A  great  deal  of  the  argument  was  founded 
upon  the  122d  section  of  the  Act  of  1868,  but 
I  do  not  think  that  as  regards  even  Mr  Walker 
any  order  that  we  might  make  for  the  purpose 
of  enforoing.  our  interdict  restraining  him  from 
pmsning  the  action  in  Oalifomia  woiUd  be  given 
effect  to  in  an  English  Court  under  that  section 
of  the  statute.  It  appears  to  me  that  what  that 
section  contempliites  is  that  all  orders  pro- 
nounced by  this  Court  in  the  course  of  a  liqui- 
dation, whether  it  be  an  order  for  winding-up 
a  company,  or  an  order  for  continuing  a  liquida- 
tion under  supervision,  or  any  order  made  for 
enforcing  payment  of  calla,  or  for  payment  of 
money  otherwise  in  the  liquidation,  will  receive 
effect  in  England  by  the  intervention  of  the 
courts  of  law  there  just  in  the  same  way  as  if 
that  order  had  been  made  by  itself. 

But  suppose  that  we  were  to  issue  an  order 
against  ^  Walker  as  resident  in  London  for  the 
purpose  of  apprehending  him,  and  bringing  him 
before  this  Court  as  in  contempt  of  Court,  a  ques- 
tion for  consideration  would  remain,  whether  that 
would  be  an  order  within  the  meaning  of  the 
122d  section  of  the  statute,  and  therefore  as 
regards  Mr  Walker  there  may  be  very  great  diffl- 
flulty  indeed  in  seeing  a  way  to  enforce  against 
him  the  order  which  we  are  now  asked  to  pio- 
bonnoe,  and  theiefore  upon  the  whole  of  these 
grounds  I  think  this  application  must  be  refused. 

LoBD  Shahd— If  the  action  in  which  it  was 
desired  to  stay  proceedings  had  been  one  at  the 
instance  of  Mr  Walker  as  an  individual,  I  confess 
I  should  have  felt  very  great  difficulty  in  coming 
to  the  oonolosion  that  the  Court  should  refuse 
the  order  now  asked,  because  in  the  first  place 
Mr  Walker  is  undoubtedly  a  sharehcdder  in  this 
company  which  is  now  in  liqaidation,  and  in  the 
next  place  he  is  resident  in  England,  and  it 
rather  appears  to  me  that  the  122d  section  of 
this  statute  is  intended  to  give  this  Oonrt  the 
power  to  deal  with  a  person  resident  in  England 
just  in  the  same  way  as  if  he  were  resident  in 
Scotland.  We  are  daily  in  nse  to  giant  decrees 
for  calla  against  persons  who  are  not  resident  in 


Scotland,  the  jurisdiction  of  the  Conrt  being  de- 
rived entirely  from  section  122  of  this  statata, 
and  if  the  Court  were  in  the  present  case  under 
section  122  of  the  statute  to  grant  deoiee  for  the 
payment  of  calls,  I  am  not  prepared  to  say  that 
it  a  shareholder  resident  in  England  inrists  in 
carrying  on  legal  proceedings  there  in  his  own 
name  against  a  company  in  liquidation  this  Court 
is  not  to  have  power  t«  stop  these  proceedings, 
and  that  it  would  not  take  every  means  in  its 
power,  by  interdict  or  otherwise,  to  compel  the 
person  who  so  sues  to  refrain  from  doing  so,  and 
to  sue  and  rank  in  this  Oootb 

But  this  case  is  a  very  different  one  from  ttiat 
1  have  pointed  at.  The  proposal  here  is  that  the 
Court  ehould  lestrain  Ur  Walker  and  his  partner 
Mr  Barrison  from  proceeding  with  the  action 
which  they  are  carrying  on  for  the  benefit  of  the 
copartnery  of  which  they  aie  members  in 
America.  That  action  is  not  an  action  by  Mx 
Walker  as  an  individual  We  have  no  reason  to 
know  that  an  interdict  against  Mr  Walker  as  an 
individual  would  restrain  that  action.  It  mi^ 
only  be  getting  the  parties  into  oonfusian  in  the 
next  stage  of  ttese  proceedings,  and  that  I  think 
we  ooght  to  avoid. 

Mr  Harrison  confessedly  does  not  reside  in 
Scotland,  and  the  Conrt  has  no  jurisdiction 
whatever  over  him,  and  the  mere  circumstance 
that  he  has  made  a  claim  for  payment  of  a  de- 
benture, which  claim  has  received  effect  by  pay- 
ment in  the  liquidation,  cannot  be  held  to  give 
juiisdiction  against  him,  for  I  observe  it  is  stated 
in  the  answers  in  regard  to  Mr  Harrison  that  all 
daims  under  the  debenture  have  been  paid  and 
discharged.  And  so  there  is  plainly  no  jniudie- 
tion  against  Mr  Harrison. 

I  am  of  opinion  that  we  should  not  as  in  a 
question  with  Falkner,  Bell,  k  Company  giant 
any  decree  restraining  them  from  carrying  on 
the  prooeedings  complained  of. 

Loss  Anuc — ^I  agree  with  your  LordaUp,  and 

have  only  to  add  that  it  does  not  appear  to  me 
that  section  122  gives  the  Court  jurisdiction. 
It  only  enables  the  Court  to  enforce  an  order 
which  it  has  jnrisdiction  to  make. 

LoBD  MuHB  was  absent 

The  Conrt  refused  tlie  note. 

Counsel  for  Liquidators  —  Gloag  —  Lorimer. 
Agents— Davidson  ft  Syme,  W.S. 

Counsel  for  Bespondents — Oomrie  Thomson — 
Dickson.    Agents — Henry  ft  Scott,  S.S.O. 


FrUay,  March  19. 

FIRST     dTv  I  S  I  0  N. 

HOKE     (liquidator    OF     THE     8COTTI8H 

PACIFIC  COAST   MININO  COMPAKT)  V. 

WALKER  AND  ANOTHER. 

PuiUe    Company— Wittdtng-vp— Order  to  8t0$ 

Proeudinff* — Foreign — Jvritdietion—Rtcoit- 

ventUm—Compatiiei  Act  1862,  Me*.  87  dud  ISS. 

The  liquidator  of  a  Soottish  oompmy  pM> 

sented  a  note  to  the  Oonrt  of  Session  to 

restrain  a  Oalifomlan  firm  from  proeeediiig 
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with  actions  they  had  raiaed  against  the 
company  in  the  Saperior  Court  of  San  Fran- 
oisoo.  The  first  of  these  actions  vas  to 
reooTer  oommission  on  bills  negotiated  by 
the  firm  on  aooonut  of  the  company,  rent 
of  ofiSce,  lea.,  and  a  sum  alleged  to  be  due 
for  services  rendered  by  the  plaintiffs. 
Following  on  this  action  certain  diares  be- 
longing to  the  company  in  liquidation  had 
been  attached.  The  other  action  was  for 
payment  of  the  amount  of  a  bill  drawn  by 
the  firm  apon  and  alleged  to  have  been  ac- 
cepted by  the  company,  dishonoured  by 
the  acceptors,  and  retired  by  the  drawers. 
The  liqaidator  maintained  that  the  rights  of 
parties  should  be  determined  in  the  liquida- 
tion. NeiOier  of  the  partners  of  the  firm 
were  domiciled  Scotsmen.  One  of  the  part- 
ners was  resident  in  London,  the  other  part- 
ner was  resident  and  domiciled  in  Oalifornia. 
The  former,  however,  was  managing  director 
of  the  company  in  liquidation,  and  the  part- 
ners of  the  firm  were  on  Uie  register  as 
holders  of  shares,  and  were  dae  arrears  of 
calls.  The  firm  had  prior  to  the  commence- 
ment of  the  liquidation  raised  an  action  in 
the  Court  of  siassion  against  the  company 
for  payment  of  a  bill  of  exchange.  This 
action  was  defended  by  the  company,  and 
was  still  in  dependence.  It  had  been  con- 
joined with  another  action,  also  in  depend- 
ence, in  which  the  company  sought  to  inter- 
dict the  firm  from  doing  diligence,  and  to 
suspend  a  threatened  charge  upon  another 
bill  of  exchange.  The  firm  had,  after  the 
commencement  of  the  liquidation,  obtained 
leave  from  the  Court  to  proceed  with  these 
actions.  Hdi  that  the  dependence  of  these 
actions  Vras  snfBoient  to  give  the  Court 
jurisdiction  over  the  respondents  in  all 
matters  connected  with  the  liquidation,  and 
wM  granted. 
This  was  an  application  at  the  instance  of  Francis 
More,  liquidator  of  the  Scottish  Pacific  Coast 
Mining  Company,  for  an  order  to  stay  proceed- 
ings. 

On  2d  February  1885  the  shareholders  of  the 
company  had  resolved  that  the  company  should  be 
voluntarily  wound  up,  and  on  11th  March  follow- 
ing a  supervision  order  had  been  pronounced  by 
theOourt. 

In  the  month  of  June  1885  James  Davidson 
Walker  and  Henry  Dalbiac  Harrison,  partners  of 
the  firm  of  Falkner,  Bell,  k  Company,  trading  as 
merchants  in  San  Francisco,  California,  and  also 
trading  in  London  under  the  firm  of  Bell,  Harri- 
son, &  Company,  raised  in  the  Superior  Court  of 
San  Francisco,  California,  an  action  against  the 
company  to  recover  three  sums,  amounting  in 
all  to  $7469*18,  consisting  of  (1)  a  sum  of 
$2594*18  upon  an  alleged  account  for  oonunia- 
■iona  on  bills  of  exchange  drawn  and  negotiated 
by  Falkner,  Bell,  &  Company  on  account  of  the 
company  at  its  request  between  March  1881  and 
June  1884 ;  (2)  a  sum  of  $1960  upon  an  alleged 
aeoonnt  for  rent  of  office,  stationery,  and  post- 
age, furnished  and  delivered  by  the  plaintiffs  to 
the  company  at  its  request  between  said  dates ; 
and  (3)  a  sum  of  $2925  upon  an  alleged  account 
for  terrioea  rendered  by  the  plaintiffs  for  the 
opmpany  in  and  about  its  business,  and  in  keep- 
i|ig  its  accounts  at  its  request  between  said  dates. 


The  plaintiffs  in  this  action  had  attached  the 
shares  of  the  Bonanza  Gold  Mining  Company,  and 
of  Hunter's  Gold  Mining  Company,  the  stodc  of 
which  belonged  to  the  company  in  liquidation. 

Further,  on  or  about  12th  November  1885 
Falkner,  Bell,  &  Company  raised  in  the  Superior 
Court  of  San  Francisco  an  action  against  the 
company  for  payment  of  a  bill  of  exchange,  at 
sixty  days'  sight,  for  £2000,  dated  20th  May 
1884,  drawn  by  Falkner,  Bell,  tc  Company  upon, 
and  alleged  to  be  accepted  by,  the  company,  dis- 
honoured  by  the  acceptors,  and  retired  by  the 
drawers.  That  action  concluded  for  payment  of 
this  sum,  viz.,  $10,286*86,  with  interest  and  oosta 
of  suit 

The  liquidator  in  the  present  application 
stated  that  the  company  had  a  good  defence  to 
these  actions,  but  that  whatever  claims  the  firm 
have  against  the  company  ought  to  be  made  and 
determined  in  the  liquidation.  The  prayer  of 
the  note  was  that,  the  Court  should  "  pronounce 
au  order  restraining  the  said  James  Davidson 
Walker  and  Henry  Dalbiac  Harrison  from  taking 
any  farther  proceedings  in  the  foresaid  two  ac- 
tions raised  in  the  Superior  Court  of  San  Fran- 
cisco aforesaid,  in  or  about  the  months  of  June 
and  November  1885  respectively,  by  the  said 
James  Davidson  Walker  and  Henry  Dalbiao 
Harrison,  copartners  as  aforesaid,  or  in  whatever 
other  name  or  form  the  said  actions  may  have 
been  brought  against  the  said  Scottish  Paoifio 
Coast  Mining  Company  (Limited);  and  also  to 
restrain  them  from  taking  or  oontinning  any 
further  proceedings  in  or  connected  witii  the 
foresaid  attachments  of  the  shares  held  by  the 
said  company  in  the  foresaid  Bonanza  Qold 
Mining  Company  and  Hunter's  Gold  Mining 
Company,  or  any  other  proceedings  for  attioh- 
ing  or  affecting  the  prepay,  heritable  or  mov»- 
able,  real  or  personal,  of  the  company,  whether 
in  security  or  in  satisfaction  or  execution  of  any 
judgment  or  decree  in  the  said  actions ;  as  tiao 
to  ordain  the  said  James  Davidson  Walker  and 
Henry  DalbiM  Harrison,  copartners  foresaid,  to 
abandon  and  withdraw  the  foresaid  two  actions 
and  the  said  attachments  of  the  said  shares." 

It  was  stated  in  the  note  that  Mr  Walker  was 
resident  in  Xiondon,  and  Mr  Harrison  in  San 
Francisco  ;  that  they  were  the  only  partners  of 
the  firm  which  traded  in  London  as  Bell,  Hani- 
son,  &  Company,  and  in  San  Francisco  as  Falk- 
ner, Bell,  &  Company;  and  that  they  were 
possessed  of  assets  and  property  in  London  and 
elsewhere  in  the  United  Kingdom  which  were 
liable  for  the  obligations  of  both  firms. 

These  facts  were  also  stated,  which  distinguish 
the  case  from  that  of  the  Li^idaton  ef  the  Cali- 
fimia  Bedwcod  Company,  which  immediately  pre- 
cedes, iupra,  p.  658: — "The  said  James  Davidson 
Walker  was  the  managing  director  of  the  com- 
pany now  in  liquidation ;  and  the  partners  of 
the  firm  of  Falkner,  Bell,  k  Company  are  on  the 
register  of  members  as  holders  of  shares  therein, 
and  are  due  arrears  of  calls  thereen.  Further, 
the  said  firm  of  Falkner,  Bell,  <fc  Company  on 
18th  November  1884  raised  an  action  in  the 
Court  of  Session  against  the  company  for  pay- 
ment of  £3000,  the  amount  of  a  bill  drawn  by 
them  (Falkner,  Bell,  &  Company)  upon  and 
alleged  to  be  accepted  by  the  company,  dated 
16th  June  1884.  The  said  action  is  defended  by 
the  company  and  liquidator,  and  is  at  present  in 
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dependence  in  this  Oonrt.  It  has  been  conjoined 
with  Bnother  action,  also  in  dependence  in  this 
Conrt,  raised  on  the  same  date,  in  which  the 
compaoy  craves  the  Conrt  to  interdict  the  said 
firm  and  the  said  James  Da-ndson  Walker  from 
doing  diligence,  and  to  soapend  the  threatened 
charge  upon  a  bill  for  £1000  dated  Gth  Jane  1884, 
drawn  by  the  said  firm  npon  and  alleged  to  be 
accepted  by  the  company,  -which  action  is  being 
defended  by  the  company  and  liquidator.  The 
defence  to  the  claim  npon  the  said  two  bills  is, 
that  the  said  firm  of  which  the  said  James 
Da-vidsou  Walker,  a  director  and  promoter  of  the 
company,  is  a  partner,  obtained  a  sum  of  £7000 
or  thereby  of  promotion  money  or  illegal  com- 
mission bi  shares  of  the  company  from  the 
vendor  of  certain  property  to  the  company." 

After  the  commencement  of  the  liquidation 
Falkner,  Bell,  &  Company  on  SOth  Jnne  1886  had 
presented  a  note  to  the  Court  for  leave  to  pro- 
ceed with  these  actions,  and  this  had  been 
granted. 

The  liquidator  founded  on  sections  87  and  122 
of  the  Companies  Act  1861,  quoted  in  the  preced- 
ing report.  He  averred  that  he  would  be  able  by 
means  of  the  provisions  of  section  122  to  get  the 
order  enforced  by  the  Chancery  Division  of  the 
High  Court  of  Justice  in  England,  which  Conrt 
had  jurisdiction  over  the  firm. 

The  respondents  lodged  answers  in  which  they 
stated  "That  the  matters  and  facts  to  be  in- 
qaired  into  in  said  actions  took  place  in  or  near 
San  Francisco,  and  almost  all  the  witnesses  who 
can  speak  thereto  are  resident  there.  It  would 
cause  great  additional  expense  to  have  any 
inquiry  in  this  country.  The  questions  of  law 
at  issue  in  said  actions,  moreover,  fall  to  be 
determined  by  the  law  of  San  Francisco,  which 
is  in  several  important  respects  different  as  to 
these  questions  from  the  law  of  Scotland.  .  .  . 
The  Court  of  Session  has  no  power  or  authority 
over  the  plaintiffs  in  said  action  in  San  Fran- 
cisco, and  the  Court  in  San  Francisco,  where 
said  proceedings  are  pending,  would  not  re- 
cognise or  give  effect  to  any  order  or  war- 
rant by  the  Courts  in  this  country  ordering  the 
proceedings  in  San  Francisco  to  be  stayed.  The 
l^yer  of  the  note  should  be  refused  in  respect, 
vkUt  alia,  (l;  it  is  incompetent ;  (2)  the  Court  of 
Session  has  no  jurisdiction  over  the  plaintiffs  in 
said  proceedings  in  San  Francisco,  and  said 
plaintiffs  are  not  subject  to  the  jurisdiction  of 
any  of  the  Courts  of  England ;  (8)  the  Conrt  of 
Session  is  not  a  forum  eonvenieru  in  regard  to  the 
questions  at  issue  in  the  actions  pendhig  in  San 
Francisco." 

-  Argued  for  the  liquidator — The  Court  had 
jurisdiction  over  both  respondents  (1)  because 
they  were  carrying  on  an  action  in  the  Conrt  of 
Session  which  placed  them  in  the  position  of 
creditors  in  the  liquidation  ;  (2)  the  respondents 
were  shareholders  of  the  company ;  (3)  Walker 
was  resident  in  England ;  and  (4)  the  firm  had 
property  in  England — tf.  argument  in  the  pre- 
ceding case  of  the  Liquidation  of  the  California 
ReiiBOod  Vompany,  tupra,  p.  664. 

Argued  for  the  respondents — ^The  fact  that 
aoUons  had  been  raised  in  the  Court  of  Session 
by  Falkner,  Bell,  &  Company  before  the  com- 
mencement of  the  liquidation  should  not  pre- 
judice the  right  of  the  respondents  to  make  good 
their  claims  in  California.    There  was  no  case  in 


which  proceedings  in  a  foreign  oowt  had  been 
restrained  in  the  Conrt  of  Session  in  virtue  of  the 
statute— Carron  Company,  6  Clark  (H.  of  L.) 
416,  at  p.  440.  Even  if  the  case  was  within  the 
statute  it  was  not  just  that  the  inquiry  should 
proceed  in  this  country. 
At  advising — 

JjOsd  Pbebidejt— In  the  liquidation  of  the 
Scottish  Pacific  Coast  Mining  Company  (Limited) 
a  question  has  arisen  which  is  similar  in  some 
respects  to  that  which  we  have  just  disposed  of 
in  the  Uquidation  of  the  CeUtfomia  Btduood 
Company,  but  though  similar  in  some  respects 
it  is  different  in  others.  The  Bimilarity  consists 
in  this,  that  this  is  also  an  application  to  restrain 
the  respondents  from  proceeding  with  a  certain 
action  in  the  Supreme  Court  of  California  against 
the  company  in  liquidation.  Bnt  the  only  other 
point  in  which  the  two  cases  resemble  one 
another  is  that  the  respondents  in  both  are  the 
same  individuals.  They  are  also  creditors  or 
alleged  creditors  of  the  Scottish  Pacific  Coast 
Mining  Company,  and  they  are  suing  the  com- 
pany in  California,  and  they  have  attached 
property  belonging  to  the  company  there. 

Bnt  the  relation  in  which  the  respondents  stand 
to  the  Scottish  Pacific  Coast  Company  is  very 
different  indeed  from  that  in  which  they  stand 
to  the  California  Bedwood  Company.  It  appears 
that  Mr  Walker  was  managing  director  of  the 
company  in  liquidation,  and  that  the  partners 
of  Falkner,  Bell,  <t  Company— Walker  &  Harrison 
—are  registered  as  shareholders  of  the  Scottish 
Pacific  Company,  for  Falkner,  Bell,  A  Company, 
and  the  partners  of  that  company,  raised  an  action 
in  this  Oonrt  against  the  company  in  liquidation 
for  payment  of  the  sum  of  £3000,  and  this  action 
was  raised  as  I  understand,  prior  to  the  com- 
mencement of  the  liquidation.  It  has  been 
conjoined  with  another  action  also  in  dependence 
in  this  Court,  in  which  the  company  ask  the  Court 
to  interdict  Walker  from  doing  diligenoe  npon  a 
certain  bill  of  exchange  for  £1000.  Now,  this 
action  being  in  Conrt  at  the  commencement 
of  the  liquidation,  the  respondents  applied  by 
note  to  the  Court— I  see  the  note  is  dated  SOth 
June  1885— for  leave  to  go  on  with  this  action. 
The  prayer  of  the  note  is  "to  move  the  Conrt  to 
allow  Falkner,  Bell,  &  Company  to  proceed  with 
the  said  actiona  in  such  -manner  as  they  may 
deem  fit,"— that  is  to  say,  the  two  actions  I  have 
just  mentioned — and  that  leave  was  granted. 
Now,  after  that  it  is  certainly  very  difflonlt  for 
the.  respondents  to  say  that  they  are  not  in  this 
Uquidation  as  parties;  they  have  biooght  them' 
selves  within  the  liquidation,  if  they  were  not  in 
it  before,  by  presenting  that  note  to  the  Court 
and  obtaining  the  authority  of  the  Conrt  to 
proceed  with  the  actions  tiierein  mentioned. 
But  indeed  the  dependence  of  these  actions  in 
Conrt  is  of  itself  sufficient  to  bring  them  within 
the  jurisdiction  of  this  Court  in  all  matten 
connected  with  the  liquidation  of  this  company, 
and  therefore  the  conclusion  that  I  come  to  is 
that  the  order  in  the  present  case  shonld  be 
granted.  There  is  no  doubt  whatever  that  we 
have  jurisdiction  against  both  respondeata  in 
this  case. 

As  for  the  way  in  which  this  order  or  any  other 
order  which  may  be  pronounced  againat  them  it 
to  be  carried  out,  that  is  a  different  thin^  bat  so 
long  as  tiiey  have  important  pecuniary  interesta 
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in  this  oonntry  and  are  here  aa  litiKants,  the 
Oonrt  will  not  have  more  diffionlty  in  finding 
vaya  and  meana  of  enforcing  any  orders  they  may 
pronoanoe  against  them,  and  therefore  in  this 
ease  I  am  fur  granting  the  prayer  of  the  liqui- 
dator's note  and  restraining  these  proceedings. 

LoBD  Sbans  and  Losd  Adam  cononrred. 

The  Coort  granted  the  prayer  of  the  note. 

Oonnsel  for  liquidator  —  Gloag — Lorimer. 
Agents — DaTidson  k  Syme,  W.S. 

Ooansel  for  Bespondents — Gomrie  Thomson — 
Dickson.     Agents— Henry  &  Soott,  S.S.O. 


Friday,  March  19. 
SECOND    DIVISION. 

HASTXE  V,  STEEIi. 

JuritcUeHon—Jnriidietum  in  retpeet  tf  Prvptriy 
tf  Hmitage  within    Scotland— Separation— 


The  defender  in  an  action  of  damages 
for  slander  was  domiciled  abroad,  and  the 
jorisdiction  was  alleged  to  be  founded  by 
his    ownership   of    heritage    in    Scotland. 
He    pleaded    "  no   jurisdiction."     It    ap- 
peared that  at  the  date  of  the  service  of  the 
summons  the  title  to  a  house  in  Olasgow  in 
which  he  had  no  beneficial  interest  stood  in 
his  name  for  oonTenienoe  in  carrying  ont  a 
family  arrangement,  the  need  for  which  had 
terminated  at  the  raising  of  the  action,  and 
of  which  title  he  was  in  process  of  divesting 
tiimiialf  when  the  action  was  raised.     The 
Ooart  (r«e.  judgment  of  Lord  Fraser)  iut- 
taiTud  the  plea  of  no  jurisdiction. 
On  S6th  October  1886  an  action  was  raised  in 
the  Coort  of  Sewion  by  the  Itev.  William  Hastie, 
B.D.,  an  ordained  minister  of  the  Church  of  Scot- 
land, residing  in  Edinbargh,again8t  Ootavius  Steel, 
merchant,  of  84  Old  Broad  SU«et,  liondon,  and 
14  Old  Oonrt-Honse  Street,  Caloatta,  and  as  herit- 
able pioprietor  of  subjects  in  Sootland  subject  to 
the  jurisdiction  of  the  Supreme  Courts  of  Soot- 
land."    The  summons  was  served  ediotally,  and 
by  sending  a  xsopj  to  the  defender  at  an  address 
in  London  where  he  was  residing  when  the 
action  was  raised.      The  action  concluded  for 
payment    of   £6000   sterling   as    damages    for 
slander. 

The  pnisoer  was  sent  to  Calcutta  in  May  1878 
as  Principal  of  the  Institution  there  of  the  Gene- 
ral Assembly  of  the  Church  of  Scotland,  and 
also  as  Superintendent  of  the  Ohurdi  of  Soot- 
land's  Mission.  The  defender  was  interested  in 
the  progress  of  the  Church  of  Scotland  in 
Oalcutta,  and  had  been  engaged  in  endeavouring 
to  promote  its  success.  An  action  of  damages 
for  slander  was  brought  against  the  pnrsner  in 
the  High  Coort  of  Oalootta  by  a  Hiss  Bigot,  who 
was  connected  with  the  mission  of  the  Church 
of  Scotland  there.  In  this  action  he  was  even- 
tually found  liable  in  damages,  and  he  was  on  6th 
Norember  1888  removed  from  his  position  by 
the  Foreign  Mission  Committee. 
-  ■  The  pursoer  alleged  that  during  Jhe.  ooune 


of  this  action  the  defender  had  secretiy,  mali- 
ciously, and  falsely  misrepresented  the  conduct 
of  the  pursuer,  and  had  circulated  charges 
against  mm  in  connection  with  his  conduct  of 
this  action  ;  that  the  alleged  libels  oomplaioed  of 
were  contained  in  letters  written  both  from  Calcutta 
and  from  London,  and  addressed  to  clergymen 
and  others  in  ScoUand  connected  with  the  mis- 
sion in  Calcutta ;  that  as  the  result  of  these  libels 
he  had  been  deposed  from  his  position  ;  and  that 
he  had  sustained  great  loss  and  injury,  patrimonial 
and  otherwise,  by  the  libels  complained  of. 

He  averred  that  the  defender  "  is  proprietor  of 
heritable  property  in  Scotland,  and  is  thus  sub- 
ject to  the  jurisdiction  of  the  Supreme  Courts 
of  Scotland.  At  and  subsequent  to  the  service 
of  the  summons  in  this  case  upon  the  defender, 
he  was  owner  of  subjects  in  Saint  Vincent  Street, 
O-lasgow,  conform  to  dispoaiUon  in  his  favour, 
and  in  that  of  John  Steel,  shipowner  in  Glasgow, 
dated  IStb,  and  registered  15th  March  1871. 
Since  the  sommons  was  served  the  defender  has 
attempted  to  divest  himself  of  the  said  property. 
The  explanations  in  answer  are  denied." 

The  defender  answered— "Denied  that  the 
defender  is  proprietor  of  heritable  property  in 
Scotiand,^or  that  he  is  subject  to  the  jurisdic- 
tion of  the  Supreme  Court  of  Scotland.  Quoad 
vUra  denied.  Explained  that  the  property  in 
St  Yincent  Street  did  not  belong  to  the  defender, 
bnt  to  his  mother's  trust-estate  ;  that  the  de- 
fender only  acquired  the  same  in  trust  for  the 
trustees  under  his  mother's  setUement,  and  that 
he  along  with  certain  of  his  brothers  renoimoed 
all  interest  in  his  mother's  trust-estate  by  writ- 
ings executed  in  the  year  1871.  The  defender 
in  the  ordinary  course  of  the  administration  of 
his  mother's  estate,  was  called  on  to  diveet  him- 
self of  the  trust  tiUe,  and  he  did  so." 

The  defender  pleaded  "no  jurisdiction." 

The  Lord  Ordinary  allowed  the  parties  a  proof 
of  their  averments  regarding  the  defender's  plea 
of  no  jurisdiction. 

It  appeared  from  the  proof  that  the  house  in 
Glasgow  in  respect  of  which  jurisdiction  was 
alleged  to  exist  was  bought  on  18th  February 
1871  on  the  instructions  of  John  Steel,  the  de- 
fender's brother,  at  a  prioe  of  £2000.  It  was 
intended  aa  a  residence  for  Mrs  Steel  and  John 
Steel.  She  died  suddenly  on  19th  February  1871,- 
tiie  day  after  the  purchase  was  arranged,  and  thus 
sever  occupied  the  house.  From  that  time  onward 
John  Steel  lived  in  it,  was  entered  in  the  valuation 
roll  as  proprietor,  and  paid  the  taxes,  &o.,  but 
paid  no  rent.  Mrs  Steel  left  a  settiement  dated 
ki  1868  conveying  her  whole  estate  to  trustees, 
directing  them  to  convey  the  residue  of  it  among 
her  children  equally.  Mrs  Steel's  moveables 
consisted  parUy  of  furniture,  Ac.,  in  Scotland, 
and  parUy  of  shares  in  an  Indian  tea  company.  - 
The  inventory  amounted  to  i^OO.  She  left 
no  heritage. 

The  disposition  to  the  house,  dated  15th  March 
1871,  acknowledged  receipt  of  the  price  from 
<•  John  Steel,  merchant  in  Glasgow,  and  Ootavius 
Steel  [defender],  merchant  in  Calcutta," and con- 
Teyed  it  "to  them  and  the  survivor,  and  the  heirs 
of  the  longest  liver." 

On  14th  March  1871  there  was  granted  over 
the  house,  by  John  Steel,  and  the  defender,  ■  ■  pre- 
sentiy  resident  in  Glasgow,"  a  bond  and  disposi- 
tion in  seoority  foi  £160O,  which  was  bonowed 
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towards  payment  of  the  prioe.  The  balance  of 
£600  was  paid  by  John  Steel. 

On  14th  March  1871  John  Steel  and  thedef  ender 
executed  a  declaration  of  tmst  on  the  narratiye 
of  Mrs  Steel's  death,  the  purchase  of  the  hoose, 
"  in  which  it  was  intended  that  she  shotdd  reside 
along  with  me  the  said  John  Steel,  and  any 
of  her  song  temporarily  home  from  foreign 
parts,"  and  the  alteration  of  arrangements  ren- 
dered necessary  by  her  death,  ' '  and  whereas  the 
price  of  the  said  house  is  to  be  provided  by  our 
borrowing  the  snm  of  one  thonaand  five  hundred 
pounds  from  Alexander  M'Kellar,  shipowner  in 
Olasgow,  for  which  smn  we  have  granted,  or  are 
about  to  grant,  a  bond  and  disposition  in  secnrity, 
and  the  balance  of  the  price  will  in  the  meantime 
be  advanoed  by  me  the  said  John  Steel  until 
f  nuds  belonging  to  the  estate  of  our  said  mother 
are  realised,  it  baing  intended  that  ultimately  the 
whole  price  shall  be  paid  for  out  of  the  funds  of 
her  estate  And  now  seeing  that  it  is  proper 
that  we  should  declare  the  purpose  for  wUch  we 
are  to  hold  the  said  house,  Therefore  we  do 
hereby  confess  and  declare  that  we  shall  hold  the 
said  house,  the  title  to  which  is  to  be  taken  to  us 
and  the  surrivor  of  us,  and  the  heirs  of  the  sur- 
yiTor  as  aforesaid,  in  trust,  in  the  first  place,  to 
secure  to  the  said  John  Steel  repayment  of  the 
portion  of  the  prioe  to  be  advanced  by  him  as 
aforesaid,  and  all  expenses  incurred  and  to  be  in- 
curred in  the  purchase  and  borrowing,  which  be 
has  agreed  to  advance  ;  and  in  the  second  place, 
to  secure  repayment  or  relief  from  said  sum  of 
one  thousand  five  hundred  pounds  about  to  be 
borrowed  on  the  security  of  the  property;  and 
in  the  third  place,  for  the  use  and  behoof  of  the 
whole  children  of  the  said  deceased  Mary  Heron 
or  Steel,  in  the  same  way  and  to  the  same  effect 
as  if  ^e  said  house  had  formed  part  of  her 
trust-estate,  and  bad  been  carried  by  her  trust- 
disposition  and  settlement,  which  is  dated  the 
thirty-first  day  of  October  eighteen  hiudred  and 
sixty-eight." 

It  appeared  from  the  evidenoe  of  John  Steel 
and  Mr  Oalloway,  the  agent  for  the  Steel  family, 
that  the  intention  expressed  in  this  deed  that  the 
whole  prioe  of  the  house  should  ultimately  come 
out  of  the  funds  of  Mrs  Steel's  estate  was  aban- 
doned. The  declaration  of  tttist  was  never  re- 
corded. 

On  ISth  March  1871  the  defender  granted  a 
letter,  for  himself,  and  as  taking  burden  for  his 
brotber  Donald,  who  was  abroad,  each  being  en- 
titled to  one-seventh  of  the  residue  of  their  late 
father's  estate,  whereby  the  defender  gave  up  to 
his  brothers  John  and  Bobert  his  own  and  Don- 
ald's share  as  their  absolute  property;  further, 
for  himself  and  Donald,  who  were  each  entitled 
to  one-sixth  of  their  mother's  estate,  he  declared 
that  her  estate  consisted  of  the  items  above  stated. 

On  16th  March  1871  he  also  granted  a  similar 
letter  on  behalf  of  himself  and  another  brother 
idso  abroad.  These  letters  were  oonfirmed  by 
these  brothers  from  abroad  by  letters  stating  that 
they  approved  of  the  family  arrangements  made. 

It  was  explained  in  tlie  evidenoe  for  the  de- 
fender that  these  letters  were  executed  because 
John  Steel  had  paid  the  money  for  the  house,  al- 
though there  had  been  communings  With  the 
brothers  abroad  with  a  view  to  its  being  bought 
for  the  mother,  and  it  was  therefore  thought  de- 
sirable that  tliey  should  be  consulted  and  kept 


acquainted  with  what  was  done. 

la  1876,  the  defender  being  then  in  CMaagow 
and  about  to  return  to  Calcutta,  granted  a  tuototy 
and  commission  in  favour  of  the  Hev.  Mnngo 
Beid,  his  cousin,  giving  him  power  to  npUft 
debts,  &0.,  and  i^rticnlarly  "with  full  power  to 
make  up  titles  in  my  person  to  all  luids  and 
other  heritages  or  shares  of  lands  and  other 
heritages  now  belonging  or  which  shall  belong  to 
me,  or  to  which  I  have  succeeded  or  may  suc- 
ceed, as  well  as  to  all  personal  estate  now  belong- 
ing to  me  or  to  which  I  may  succeed,  and  to  sell 
all  lands  or  shares  of  lands  and  other  heritages,' 
stock,  shares,  or  other  effects  now  belonging  or 
which  shall  belong  to  me,  or  to  which  I  have  sno- 
ceeded  or  may  succeed,  or  acquire  right  either 
by  public  roup  or  private  sale,  and  at  raeh  prioe 
or  prices  as  he  may  deem  suitable,  and  to  grant 
dispositions  and  transfers  and  all  other  writings 
and  deeds  necessary,  to  grant  leases,  output  and 
input  tenants,  and  take  aU  proceedings  at  law  for 
recovery  of  rents  or  otherwise  as  he  may  find 
neoessary,  and  particularly  and  without  preju- 
dice to  the  foresaid  generality,  with  full  power 
to  the  said  Mnngo  Beid,  whom  failing  to  the 
said  John  Steel  as  aforesaid,  to  transact  for  me 
with  the  same  powers  and  privileges  as  I  myself 
possess,  all  matters  relating  to  the  dwelling- 
house  number  two  hundred  and  thirty-nine 
Saint  Vincent  Street,  Olasgow,  with  the  perti- 
nents, purchased  by  my  mother  Mrs  Mary  Heron 
or  Steel  from  William  Blackburn  Craig,  dryaalt«r 
and  oil  merchant  in  Glasgow,  the  title  to  which 
house  having  been  taken  or  about  to  be  taken  in 
favour  of  the  said  John  Steel  and  myself,  and 
the  survivor  iind  the  heirs  of  the  survivor,  to  bor- 
row money  on  the  security  thereof,  and  grant 
bonds  and  dispositions  in  security  over  the  same 
for  the  snm  or  sums  borrowed,  to  sell  or  concur 
with  the  other  proprietor  in  selling  either  by  , 
public  roup  or  private  bargain,  and  for  that  pur- 
pose to  enter  into  missives  of  sale  or  articles  of 
roup,  and  grant  dispositions  or  other  requisite 
deeds  to  the  purchaser:  And  also,  and  without 
prejudice  to  the  foresaid  generality,  with  full 
power,  warrant,  and  authority  to  the  said  Mnngo 
Beid,  whom  failing  as  aforesaid  to  the  said  John 
Steel,  for  me  and  in  my  name,  to  aak,  demand, 
uplift,  receive,  and  discharge,  assign,  or  convey 
all  and  sundry  debts,  sums  of  money,  and  others 
whatsoever  due  and  addebted,  or  which  shall 
become  due  and  addebted  to  me  from  the 
estate  of  my  mother,  with  the  whole  interests, 
profits,  and  produce  thereof,  to  act  therein  with 
the  fullest  powers  and  privileges  above  speei- 
fled." 

In  August  1876,  after  the  defender  went 
abroad,  the  £1600  bond  was  discharged,-and  John 
Steel  and  the  Bev.  Mungo  Beid,  as  the  defender's 
factor  and  commissioner,  and  empowered  to 
borrow  money  on  the  security  of  the  house,  bor- 
rowed from  a  new  creditor,  on  the  security  of 
the  house,  £4000,  which  sum  John  Steel  bound 
himself  to  repay,  and  Mr  Beid  bound  his  con- 
stituent, the  defender,  to  repay. 

In  the  action  now  reported  John  Steel  de- 
poned that  he  got  and  used  this  money  for  his 
own  purposes,  and  did  not  account  for  it  or  any 
of  it  to  the  defender,  who  had  never  (daimad 
any  of  it ;  further,  that  the  defender  waa  never 
even  consulted  about  the  matter,  though  Us 
attorney  signed  the  bond,  because  the  title  waa  for- 
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mally  in  the  name  of  the  defender  aa  veil  as  of 
John  Steel.  In  this  he  iraa  oorroborated  by  Mr 
Oalloway. 

In  December  1884  the  defender  oame  to 
Britain  on  a  visit,  and  remained  till  December 
1885,  when  he  returned  to  Oalontta.     In  Jnne 

1885  he  was  in  London,  and  in  correspondence 
with  John  Steel.  At  that  time  he  was  thinking 
of  retnming  to  India,  and  John  Steel  instructed 
the  law-agent  of  the  family  to  prepare  a  disposi- 
tion such  as  would  vest  him  in  the  title  to  the 
house.  Both  brothers  knew  at  that  time  that 
proceedings  were  being  threatened  by  the  pur- 
suer against  the  defender.  The  deed  was  sent 
ready  for  signature  to  the  defender  by  the  agent 
on  13th  June  1883,  but  lay  aside  unsigned  till  29th 
Ootober,  when  it  was  signed  after  t£e  summons 
in  this  aiction  was  executed. 

This  deed  oonsisted  of  a  disposition  by  "John 
Steel,  merchant  in  Glasgow,  and  Octavins  Steel, 
merchant  in  Oalontta,  presently  in  London," 
heritable  proprietors  of  the  subjects  hereinafter 
disponed,  and  proceeded  on  this  narrative,  viz. 
— "Oonmdering  that  I,  the  said  Ootavios  Steel, 
desire  to  be  rid  of  my  interest  in  the  subjects 
after  disponed,  which  I  am  satisfied  are  at  pre- 
sent of  no  value,  over  and  above  the  bond  and 
disposition  in  security  after-mentioned,  and  I, 
the  said  John  Steel,  have  agreed  to  take  over  the 
whole  of  the  said  subjects,  and  take  upon  my- 
self the  liability  for  the  said  bond  and  disposition 
in  security,  ^erefore,  we,  for  our  rights  and 
interests,  in  consideration  of  me,  the  said  John 
Steel,  agreeing  to  tree  and  relieve  me,  the  said 
Octavius  Steel, 'of  a  bond  and  disposition  in  secu- 
rity for  the  sum  of  four  thousand  pounds,  dated 
twenty-fourth  and  recorded  in  the  Division  of  the 
Oeneral  Kegister  of  Sasines  applicable  to  the 
county  of  the  barony  and  regajity  of  Glasgow, 
twenty -ninth  August  eighteen  hundred  and 
seventy-six,  granted  by  me,  the  said  John  Steel, 
and  by  the  Beverend  Mungo  Beid,  minister  of 
the  parish  of  Meams,  factor,  commissioner,  and 
attorney  for  me,  the  said  Octavius  Steel,  as  there- 
in mentioned,  in  favour  of"  the  creditor  in  that 
loan,  and  "which  sum  of  toar  thousand  pounds 
contained  in  the  said  bond  and  disposition  in 
security,  interest  due  or  to  become  due  thereon, 
and  peoialties,  I,  the  said  John  Steel,  shall  be 
bound,  as  by  acceptance  hereof  I  bind  myself 
and  my  heirs,  executors,  and  representatives 
whomsoever  to  pay  and  so  free  and  relieve  me, 
the  said  Octavius  Steel  thereof,  and  which  bond 
and  disposition  in  security,  with  the  personal  ob- 
ligation therein  contained,  and  interest  and  pen- 
alties as  aforesaid  shall  transmit  against  me,  the 
said  John  Steel,  in  terms  of  the  forty-seventh 
section  of  the  Conveyancing  (Scotland)  Act  1874." 

On  this  narrative  they — John  Steel  and  the  de- 
fender— disponed  the  house  to  John  Steel,  and 
the  conveyance  was  subsequently  to  80th  October 

1886  duly  recorded.  There  were  also  executed 
at  the  same  time  various  other  deeds  connected 
with  family  matters,  which  Mr  Galloway  had 
prepared '  and  extended  in  June  in  obedience  to 
instmotions,  but  had  been  allowed  also  to  lie  aside 
unexecuted  till  Ootober.  One  of  these  was  an 
assignation  by  the  defender  in  favour  of  the  firm 
of  James  Steel  i>  Son,  of  his  interest  in  his 
mottier's  estate. 

Meantime,  however,  this  sommons  had  been 
signeted  on  26th,  and  served  (edictally  and  by 
VOL,  xxm. 


letter  to  the  defender  In  London)  on  27th  Ootober 
1886. 

The  Lord  Ordinary  (Fuseb),  after  a  proof  in 
which  the  foregoing  facts  were  disclosed,  repelled 
the  plea  of  no  jurisdiction. 

"  Opinion. — The  pursaer  daims  damages  from 
the  defender  upon  the  ground  that  the  latter  has 
spread  abroad  a  series  of  libels  against  him,  con- 
tained in  letters,  sent  principally  to  persons  of 
influence  in  Edinburgh  having  the  control  of  the 
Calcutta  Mission  of  the  Church  of  Scotland. 
The  pursuer  was  appointed  in  the  year  1878  by 
the  Gteneral  Assembly  to  the  office  of  Principal  of 
the  General  Assembly's  Institution,  and  Superin- 
tendent of  the  Church's  Mission  at  Calcutta.  He 
was  dismissed  from  these  offices  in  the  year  1888, 
chiefly  in  consequence  of  the  alleged  libels  by  the 
defender.  He  now  claims  damages  for  the  injury 
he  has  thus  sustained.  Edinburgh  was  the  pUce 
to  which  almost  the  whole  of  the  letters  contain- 
ing the  libels  were  sent,  and  were  there  delivered 
to  various  clergymen.  There  is  a  manifest  con- 
venience in  trying  such  an  action  at  the  place 
where  the  alleged  wrong  was  done,  but  snch 
reason  of  convenience  must  yield  to  the  require- 
ments of  the  law  if  there  be  no  jnrisdiotion  in  the 
Court  of  Session  to  try  the  ease.  The  prelininary 
defence  on  which  a  proof  has  been  led  must  now 
be  disposed  of. 

"  The  pursuer's  averment  is  that  the  defender 
'  is  proprietor  of  heritable  property  in  Scotland, 
and  is  thus  subject  to  the  jurisdiction  of  the 
Supreme  Courts  of  Scotland.  At  and  subsequent 
to  the  service  of  the  summons  in  this  case  npon 
the  defender,  he  was  owner  of  subjects  in  6t 
Vincent  Street,  Glasgow,  conform  to  disposition 
in  his  favour,  and  in  that  of  John  Steel,  ship- 
owner in  Glasgow,  dated  13th  and  registered 
15th  March  1871.  Since  the  summons  was  served 
the  defender  has  attempted  to  divest  himself  of 
the  said  property.' 

«  This  averment  is  met  by  the  defender  with  a 
denial,  and  the  defence,  as  amended,  proceeds  as 
follows: — 'Explained  that  the  property  in  St 
Vincent  Street  did  not  belong  to  the  defender 
but  to  his  mother's  trust-estate ;  that  the  de- 
fender only  acquired  the  same  in  trust  for  the 
trustees  under  his  mother's  settlement ;  and  that 
he,  along  with  certain  of  his  brothers,  renounced 
idl  interest  in  bis  mother's  trust-estate  by  writings 
executed  in  the  year  1871.' 

"  The  defender's  mother,  for  whose  behoof  it 
is  said  the  property  in  St  Vincent  Street,  Glasgow, 
was  purchased,  died  on  the  19th  February  1871. 
The  property  in  St  Vincent  Street  was  purchased, 
or  at  all  events  a  title  thereto  only  was  ob- 
tained by  disposition,  which  is  dated  on  the 
18th  and  registered  on  the  16th  March  1871.  It 
is  said  that  the  bargain  for  the  purchase  was 
entered  into  on  the  day  before  the  mother's 
death.  The  disposition,  however,  was  only  exe- 
cuted after  the  death.  This  deed  conveys  over 
house  property  in  St  Vincent  Street  'in  con- 
sideration of  the  sum  of  je2000  EterUng  now 
paid  to  me  by  John  Steel,  shipowner  in  Glas- 
gow, and  Octavius  Steel,  merchant  in  Cal- 
cutta .  .  .  aa  the  price  thereof,  of  which  I 
hereby  acknowledge  the  receipt,  do  hereby  sell, 
alienate,  and  dispone  to  and  in  favour  of  the 
said  John  Steel  and  Octavius  Steel,  and  the 
survivor  of  them,  and  the  heirs  of  the  longest 
liver,  and  the  assignees  whomsover  of  them,  and 
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their  foremids.'  The  price  was  paid  by  flrri, 
John  Steel  and  OotaTins  Steel  granting  a  bond 
and  disposition  in  secnrity  for  £1500  orer  the 
property,  which  is  dated  the  14th  and  registered 
the  16th  of  March  1871 ;  seeotui,  by  payment  of 
£500,  which  was  made  by  John  Steel. 

"On  the  same  14th  of  March  on  which 
the  two  brothers  signed  the  bond  and  disposi- 
tion in  seonrity  they  ezecnted  a  declaration  of 
trust,  which  has  this  narrative : — '  Consider- 
ing that  immediately  before  the  death  of  onr 
mother  Mrs  Mary  Heron  or  Steel  the  self- 
contained  dwelling-bouse,  No.  239  St  Vincent 
Street,  Glasgow,  with  the  pertinents,  was  pur- 
chased ...  in  which  house  it  was  intended 
that  she  should  reside  along  with  me  the  said 
John  Steel,  and  any  of  her  sons  home  temporarily 
from  foreign  parts ;  and  whereas  her  death  hag 
altered  the  arrangements  contemplated  by^  the 
iamily,  and  it  has  now  been  arranged  that  the 
title  to  the  said  bouse  shall  be  taken  in  favour 
.of  us  and  the  surriTor  of  us,  and  the  heirs  of  the 
snrviTor.'  It  is  then  set  forth  how  the  price  was 
provided  for  by  bond  and  disposition  in  security, 
■  and  the  balance  of  the  price  will  in  the  mean- 
time be  advanced  by  me  the  said  John  Steel, 
until  funds  belonging  to  the  estate  of  our  said 
mother  are  realised,  it  being  intended  that  ulti- 
mately the  whole  price  sh^  be  paid  for  out  of 
the  funds  of  her  estate :  And  now  seeing  that 
it  is  proper  that  we  should  declare  the  purpose 
for  which  we  are  to  hold  the  said  house,  there- 
fore we  do  hereby  confess  and  declare  that  we 
shall  hold  the  said  house,  the  title  to  which  is 
to  be  taken  to  us  and  the  survivor  of  us,  and  the 
heirs  of  the  survivor  as  aforesaid  in  trust ' — first, 
to  secure  repayment  to  John  Steel  of  the  £500 
advanced  by  him,  and  the  expense  incurred  in 
the  purchase ;  second,  to  secure  repayment  or 
relief  from  the  £16Q0  borrowed  ;  third,  '  for  the 
use  and  behoof  of  the  whole  children  of  the  said 
deceased  Mary  Heron  or  Steel,  in  the  same  way 
and  to  the  same  effect  as  if  the  said  house  had 
formed  part  of  her  trust-estate,  and  had  been 
carried  by  her  trust-disposition  and  settlement, 
which  is  dated  the  81st  day  of  October  1868.' 
In  other  words,  after  repayment  of  the  price 
paid  for  the  house,  any  value  over  such  payment 
that  might  remain  was  to  be  claimable  by  the 
whole  cUldren  in  the  proportions  specified  in  the 
mother's  settlement  in  regard  to  her  own  estate. 

"  On  the  15th  March  1871  the  defender  wrote 
another  letter  addressed  to  his  brothers  John 
Steel  and  Bobert  Heron  Steel,  in  which  for  him- 
self, and  as  taking  burden  on  him  for  his  other 
brother  Donald  Steel,  then  in  Eastern  Bengal, 
'as  each  entitled  to  one-sixth  of  the  residue  of 
the  estate  of  the  late  Mrs  Mary  Heron  or  Steel, 
our  mother,  do  hereby  declare  that  her  estate 
consists  of  her  household  furniture  and  plenish- 
ing, and  202  fully  paid-up  shares  of  100  rupees 
each  in  the  Eastern  Gachar  Tea  Company  of 
India,  Limited,  any  other  sums  to  which  she 
became  entitled  upon  the  death  of  my  said 
father,  or  which  she  acquired  tmder  gift  or 
discharge  by  her  sons  James  and  Thomas,  having 
been  to  my  knowledge  transferred  by  her  to  you.' 
The  defender  also  on  the  same  15th  March  wrote 
another  letter  addressed  to  the  same  brothers, 
and  making  the  same  declaration  as  to  what  his 
mother's  estate  consisted,  of  at  her  death,  and 
this  he  did  as  acting  an^d  taking  bnr4en  for  two 


other  brothers  who  were  in  foreign  parts,  vix., 
William  Heron  Steel  and  Thomas  Heron  BteeL 
Letters  have  been  produced  from  the  three 
brothers,  William,  Thomas,  and  Donald,  oon- 
firming  what  Ootavins  had  done  in  their  name, 
which,  BO  far  as  regards  the  mother's  estate,  wis 
simply  to  declare  that  she  possessed  the  furni- 
ture and  the  shares  in  the  Limited  Tea  Company 
specified.  Iliere  ia  no  renunciation  of  their 
rights  under  the  mother's  settlement. 

"  Now,  then,  up  to  this  stage  the  defender  stood 
on  record  as  a  joint-owner  with  his  brother  John 
of  house  property  in  Qlasgow.  His  bnsinew, 
however,  took  him  abroad,  and  before  leaving 
this  country  in  1871  he  granted  a  factory  and 
commission  to  the  Rev.  Mungo  Beid,  miniaUr  of 
the  parish  of  Meams,  whom  failing  to  his  brother 
John,  by  which  he  gave  his  oonuuissioner  power  to 
recover  all  moneys  due  to  him,  to  raise  and  defend 
actions,  and  to  settle  aoooonts,  to  make  up  titles  in 
his  person  to  lands  and  other  heritages,  to  grant 
dispositions  and  transfers — in  short,  very  gene- 
ral powers — and  also  this  special  power,  'to  trans- 
act for  me,  with  the  same  powers  and  privileges  as 
I  myself  possess,  all  matters  relating  to  the  dwel- 
ling-house No.  289  St  Vincent  Street,  Glasgow, 
with  the  pertinents,  purchased  (by  my  mother  Mis 
Mary  Heron  or  Steel)  from  William  Blackburn 
Craig,  drysalter  and  oil  merchant  in  CUasgow,  the 
title  to  which  house  having  been  taken  or  about 
to  be  taken  in  favour  of  the  said  John  Steel  and 
myself,  and  the  survivor  and  the  heirs  of  the 
survivor,  to  borrow  money  on  the  secnrity  there- 
of, and  grant  bonds  and  dispositions  in  seonrity 
over  the  same,'  Soo.  Acting  under  this  factory 
and  commission,  the  commissioner  along  with 
John  Steel  borrowed  in  the  year  1876  the  sum  of 
£4000  over  the  property,  and  the  obligation  to 
repay  this  money  was  in  the  usual  terms  by  John 
Steel,  and  as  regards  the  defender  his  commis- 
sioner spoke  as  follows : — 'And  I,  the  said  Hungo 
Beid,  as  factor,  commissioner,  and  attorney  fore- 
said, bind  my  said  constituent,  and  his  heiis, 
executors,  and  representatives  whomsoever,  with- 
out necessity  of  discussing  them  in  their  order, 
all  jointly  and  severally,  to  repay  to  the  said' 
lenders.  This  bond  is  dated  24th  and  registered 
29th  August  1876. 

"  No  further  deeds  were  executed  in  regard  to 
this  property  till  the  2yth  day  of  October  1885, 
when  the  defender  executed  a  disposition 
in  his  brother  John's  favour  (registend  Slit 
October  1886),  whereby  on  the  narrative  that  tba 
defender  desired  to  be  '  rid  of  my  interest  in  tba 
subjects  after  disponed,  which  I  am  satisfied  are 
at  present  of  no  value  over  and  above  the  bond 
and  disposition  in  security  after  mentioned,  and  I 
the  said  John  Steel  have  agreed  to  take  over  the 
whole  of  the  said  subjects,  and  take  upon  myself 
the  liability  for  the  said  bond  and  dispositiaa  ia 
security :  Therefore  we,  for  our  rights  and  in- 
terests, in  consideration  of  me  the  said  John 
Steel  agreeing  to  free  and  relieve  me  tba  said 
Ootavins  SteM  of  a  bond  and  disposition  in  b»- 
onrity  for  the  sum  of  £4000,  dated,'  A&,  dis- 
poned to  John  Steel  the  St  Yinoent  Street  honae 
property. 

"  On  the  27th  October  1886  tiie  summona  in 
the  present  case  was  (aooording  to  law)  dniy 
posted  by  registered  mter  to  the  defender  at 
London,  and  must  have  been  delivered  on  tha 
f (blowing  or  next  day.    Thus,  then,  at  the  tioM 
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when  the  BommonB  was  served  the  defender  stood 
npon  the  record  as  joint-proprietor  with  his 
brother  John  of  heritable  property  in  Scotland, 
and  he  only  divesta  himself  of  that  property  after 
being  served  with  the  snmmons  in  this  action, 
and  this  upon  the  gronnd  that  he  wanted  to  be 
rid  of  the  property  because  he  was  satisfied  that 
it  was  of  no  value  over  the  sum  contained  in  the 
bond  of  1876  for  £4000. 

"It  appears  that  there  was  a  correspondence 
between  the  Olasgow  agents  of  John  Steel  and  the 
defender  in  the  month  of  Jane  1886  relative  to 
the  execution  of  the  deed  of  conveyance,  which 
was  only  exeonted  on  29th  October.  Still  the 
f  aot  remains  that  that  deed  was  executed  on  29th 
October,  and  only  at  that  date  was  there  a  dives- 
titure of  the  defender. 

"The  defender  must  therefore  either  be  dealt 
with  at  the  time  when  the  summons  was  served 
as  a  joint  pro  iruUvito  proprietor  with  his  brother 
John  of  the  heritable  property,  or,  assuming 
that  the  declaration  of  trust  is  to  be  held  as  tanta- 
mount to  a  conveyance  in  favour  of  the  benefici- 
aries interested  under  the  mother's  settlement,  in 
which  case  he  will  have  right  to  a  share  of  the  St 
Vincent  Street  property  according  to  the  propor- 
tion of  his  mother's  estate  bequeathed  to  him. 
On  referring  to  the  mother's  tnut-dispoeition  and 
settlement,  we  find  that  after  directing  that  her 
furniture  shall  go  to  such  party  as  she  might  name 
by  any  codicil  she  makes,  a  special  bequest  is 
inade  of  her  shares  in  the  East  Indian  Tea  Com- 
pany, and  then  she  directs  the  residue  of  her  es- 
tate to  be  divided  equally  among  her  children. 
If  the  house  in  St  Vincent  Street  by  virtue  of  the 
declaration  of  trust  is  to  be  disposed  of  according 
to  the  terms  of  the  mother's  will,  then  it  would 
come  nnder  this  clause  distributing  the  resi- 
due, and  Ootavius  would  have  his  own  share  of 
the  property ;  for  until  he  executed  the  deed  in 
favour  of  John  Steel,  he  never  divested  himself 
of  the  right  of  property.  The  execution  of  that 
disposition  in  1885  shows,  however,  that  there 
never  was  any  intention  to  aot  npon  this  declara- 
tion of  trust,  otherwise  the  defender  conld  not 
have  conveyed  to  his  brother  John  property  that 
was  intended  to  be  divided  equally  amongst  the 
whole  children.  The  declaration  of  trust  was  in 
short  ignored.  No  advance  was  ever  made  from 
the  mother's  estate  in  payment  of  the  price,  as 
the  declaration  of  trost  says  would  be  done.  It 
appears  to  have  been  altogether  overlooked  and 
forgotten  till  the  exigencies  of  the  defender's  case 
brought  it  to  light.  The  averment  in  the  de- 
fences that  the  sons  renounced  their  right  nnder 
their  mother's  will  is  not  borne  out  by  any  docu- 
ment produced.  These  children  did  renounce 
any  right  to  their  share  under  their  father's  will, 
bat  tlut  is  of  no  moment  in  the  present  case. 
Iboy  renounced  no  right  had  by  them  under  the 
mother's  settlement. 

"In  these  circumstances  the  plea  against  the 
jurisdiction  of  this  Court  must  be  repelled,  on  the 
gronnd  that  when  the  summons  was  served,  the 
defender  was  owner  of  heritable  estate  in  Soot- 
land.  It  is  of  no  moment  that  he  parted  with  it 
within  twenty- four  hours  after  the  summons  was 
served.  When  jurisdiction  is  validly  constituted 
at  the  time  when  the  action  is  instituted,  such 
jurisdiction  will  not  be  affected  by  the  circum- 
stances that  the  defender  immediately  withdraws 
^imself   from   the  country,  and .  iaktm  up  his  :' 


domicile  in  England  or  elsewhere  abroad;  nor 
will  it  be  affected  by  the  circumstance  that  he 
sells  the  heritable  property  on  which  jnrisdiotion 
is  based  when  served  with  the  summons.  The 
judge  who  has  right  to  try  the  case  when  the 
summons  was  served  still  continues  to  have  right 
to  do  so  notwithstanding  such  evasions  on  the 
part  of  the  defender.  It  may  be  qoite  trae  that 
the  pursuer  upon  obtaining  decree  may  not  be 
able  to  adjudge  the  heritable  property  if  it  had 
been  sold  to  a  bona  fide  purchaser ;  but  the  decree 
will  stand  as  that  of  a  court  of  competent  joris- 
diotion,  and  the  foreign  court  of  the  country 
(CaloaUa)  to  which  the  defender  has  betaken 
himself  will,  according  to  the  rules  of  inter- 
national law,  enforce  it  just  in  the  same  way  as 
they  would  enforce  a  decree  where  the  defendw 
has  remained  during  the  whole  course  of  the 
action  in  Scotland,  and  has  only  left  that  country 
when  judgment  has  been  pronounced  against 
him.  ' It  is  no  good  ground,'  said  Lord  Einloch 
in  the  oase  of  Frater  v.  Frater  and  Hibbtrt,  14th 
January  1870,  8  Maoph.  407,  '  for  finding  juris- 
diction not  to  lie  that  the  heritable  right  is  not 
a  perpetual  one.  The  apparent  heir  may  die 
without  making  up  a  title.  The  lif  erenter  may 
not  live  a  month.  The  heir  of  entail  may  vanish 
from  the  scene,  and  the  estate  pass  to  some-one 
who  does  not  represent  him.  There  may  be  a 
pactum  dt  retrevendendo  terminating  the  existing 
occupancy,  or  a  simple  sale,  where  inhibition 
has  not  been  used,  may  destroy  it.  In  these  and 
various  other  ways  the  possession  of  the  heritage 
may  be  temporary  and  uncertain,  and  yet  none 
would  say  that  it  wonld  not  suffice  to  found  juiis- 
diction.'  In  the  same  case  the  Lord  President 
summarised  the  rules  upon  this  subject  in  the 
following  terms : — '  It  is  also  clearly  settled  by  a 
train  of  decisions  that  the  nature  of  the  de- 
fender's title  is  of  no  importance  to  the  question 
of  juiisdiction.  It  does  not  need  to  be  a  com- 
plete feudal  title.  A  personal  right  on  a  disposi- 
tion is  as  good  a  title  as  an  infeftment  The 
mere  title  of  apparency  without  any  possession 
has  been  held  sufficient.  In  other  cases  the 
possession  of  a  bare  superiority  of  no  pecuniary 
value  has  been  held  si^cient.  Lastly,  a  bene- 
ficial interest  in  lands  held  nnder  trust  has  been 
held  Buffloient  to  found  jurisdiction.  It  is  plain, 
therefore,  that  the  nature  of  the  title  is  not  im- 
portant' The  Court  in  this  case  added  to  the 
category  given  by  the  Lord  President  the  case 
of  a  lease  of  property  in  Scotland  held  by  a  de- 
fender not  oUierwise  snbjeot  to  the  jurisdiction 
of  the  Scottish  Conrts. 

"  The  result  is  that  the  plea  against  the  juris- 
diction of  the  Oonrt  must  be  repelled." 

The  defender  (having  obtained  leave)  re- 
claimed, and  argued — The  hotise  in  St  Vincent 
Street  was  at  first  bought  for  the  nse  of 
the  defender's  mother,  bnt  when  she  died  it 
became  the  property  of  John  Steel,  who  resided 
in  Olasgow.  He  paid  the  money  for  it,  was 
answerable  for  any  claims  that  might  be  made  in 
regard  to  it,  and  got  any  benefit  that  might  be 
derived  from  it.  The  house  was  held  in  trust  for 
John  Steel  although  the  title  was  made  out  in 
the  names  both  of  John  and  of  Ootavius  Steel. 
A  heritable  jut  creiiii  under  a  trust-deed  had 
never  been  held  sufficient  to  gronnd  jurisdiction. 
Jnrisdiotion  founded  on  ownership  of  heritage 
was  foonded  on  a  reality,  and  aot  on  a.  fiction 
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—Bomnan  v.  Wright,  Jannary  24,  1877,  4 
B.  S22.  The  defender  had  in  1885  diTeated 
himself  of  any  right  he  might  have  had. 
The  deed  of  1886  was  not  an  evasion  of  the 
jurisdiction  of  the  Court,  but  was  merely  a  way 
of  putting  the  title  to  the  house  in  St  Yinoent 
Street  in  proper  order  so  that  John  Steel  ooald 
deal  with  it  as  he  thought  proper.  No  donbt  the 
aotaal  date  on  which  the  deed  of  1885  was  signed 
was  the  day  after  the  execution  of  the  snmmons, 
but  the  deed  itself  had  been  prepared  long  before, 
and  the  pursuer  could  not  get  any  privilege  from 
a  mere  matter  of  delay  such  as  this  was. 

In  the  course  of  the  argument  it  was  admitted 
that  the  statement  in  answer  1  was  inaccurate, 
viz.,  that  the  defender  "had  only  acquired  the 
property  is  trust  for  the  trustees  under  the 
mother's  settlement,"  and  an  amendment  put  on 
record  to  the  effect  that  the  property  belonged  to 
John  Steel,  conform  to  the  writings  exeouted  in 
1871  and  the  possession  following  thereon. 

Argued  for  the  pursuer — The  whole  course 
of  dealing  here  showed  that  Octavius  Steel  was 
part  proprietor  of  the  house  in  St  Vincent  Street. 
Mere  agreement  to  sell  heritable  property  in 
Scotland  will  not  divest  any  of  the  parties  to  that 
agreement  of  the  property  to  the  extent  of  re- 
leasing them  from  their  liabilities — Kirkpatriek 
V.  Irvine,  June  28,  1838,  16  S.  1200,  aff.  2 
Bobinson  478.  The  deeds  did  not  show,  exfaeie, 
anything  relating  to  a  trust,  and  the  deed  of  1885 
bore  that  Octavius  Steel  was  desirous  of  getting 
rid  of  his  interest  in  the  subjects.  The  uander 
vas  published  in  this  country  and  therefore  this 
was  the  proper /iTrum  in  which  to  try  the  canse 
if  the  Oourt  had  jurisdiction — Prater  v.  Ficuer 
and  Hibbert,  14th  January  1870,  8  Maoph.  407. 

At  advising — 

LoBD  Yomro — This  is  an  action  for  damages  for 
libel  brought  by  the  Bev.  BIr  Hastie,  who  resides  in 
lidinburgh,  against  Octavius  Steel,  who  is  designed 
in  the  summons  as  a  merchant  in  Broad  Street, 
London,  and  Old  Court-House  Street,  Oaloutta. 

The  pursuer  appears  to  have  been  appointed 
in  the  year  1878  Principal  of  the  Oeneral 
Assembly's  Institution  and  Superintendent  of 
the  Church  of  Scotland's  Mission  at  Calcutta, 
and  he  went  to  Oaloutta  about  that  time  to 
discharge  his  duties  accordingly.  He  there 
became  acquainted  with  the  defender  Mr  Steel, 
who  then  carried  on  business,  as  he  carries  on 
business  now,  as  a  merchant  in  Calcutta,  although 
he  also  apparently  has  a  house  in  London.  His 
residence  and  the  business  he  personally  super- 
intends are  in  Calcutta.  The  pursuer  became 
acquainted  with  him,  as  I  have  already  said,  and 
their  intercourse  seems  to  have  been  more  or  less 
of  an  intimate  character.  It  is  quite  obvious 
that  the  defender  took  an  interest  in  the  Church 
of  Scotland  institutions  to  which  I  have  referred. 

The  libels  of  which  tbe  pursuer  complains  are 
contained  in  a  number  of  letters,  which  are  re- 
ferred to  in  the  record,  written  by  the  defender 
from  Calcutta  to  people  connected  with  these 
Church  institutions  or  Church  missions  in 
Calcntta,  which  are  under  tbe  direction  of  the 
Oeneral  Assembly  in  Scotland.  These  letters 
oertainly  make  allegations  and  reflections  on 
the  porsner's  oondnot.and  character  of  such  a 
nntnrs  that  one  is  not  surprised  that  the  pursuer 
■shonld  desire  to  (dear  bis  character  from  them. 


They  are,  to  a  certain  extent  at  least,  of  a  private 
nature,  and  I  am  rather  surprised  that  these  state- 
ments should  have  been  made  or  published  as  they 
apparently  have  been.  But  tiiey  relate  to  a 
slanderous  matter  ;  they  are  certainly  slanderons 
unless  justified  by  the  facts.  The  pursuer's 
conduct  in  Calcutta  is  implicated  in  them.  They 
do  not  give  a  favourable  account  of  the  pursuer's 
conduct ;  quite  the  contrary.  He  seems  to  have 
got  into  controversy  in  Calcutta  with  the  lady 
superintendent  of  the  Orphanage,  to  whom  he 
attributed  improprieties,  with  the  result  that  there 
was  an  action  in  tbe  Courts  in  Calcutta  relating 
to  these  matters.  The  expressions  alleged  to  be 
libellous,  and  the  statement  alleged  to  be  injurious 
to  the  pursuer's  character,  and  of  which  he 
naturally  and  properly  desires  to  clear  his 
character,  relate  to  what  he  said  and  did,  and 
to  his  conduct  generally  when  in  Calontta.  Hie 
result  of  his  life  at  Ccdontta  and  of  his  oondnet 
in  the  office  to  which  he  was  appointed  was  that 
he  was  removed.  I  do  not  say  that  he  was 
rightly  removed,  or  that  his  removal  was  really 
the  result  of  anything  which  he  personally  did, 
but  the  result  was  that  he  Was  removed  from  the 
place  whioh  he  held  in  India,  and  he  returned  to 
this  country. 

Now,  the  pnrsner's  action  to  vindicate  his 
character  in  these  matters  is  brought,  not  in 
Calcutta,  where  the  defender  resides,  and  where 
his  conduct  and  proceedings  are  impeaohed  by 
the  libellous  matter  referred  to,  but  in  this  Oourt 
in  Scotland.  What  I  have  stated  I  mean  to  be 
only  introductory  to  the  only  question  whioh 
was  argued  before  us,  and  indeed  the  only  ques- 
tion which  we  have  to  decide.  That  question  is 
whether  we  have  jurisdiction  in  tills  case  against 
Mr  Steel,  who  resides  in  Calcutta.  The  defender 
is  resident  in  Calcutta,  whioh  is  his  home.  He 
carries  on  his  business  there.  He  objects  to  the 
jurisdiction  of  this  Court,  since  he  is  resident 
there  and  carries  on  his  buriness  there.  He  says 
he  is  prepared  to  answer  in  his  own  forum — the 
forum  of  his  own  jurisdiction — for  anything  he 
may  have  done.  He  states  that  he  is  ready  to 
meet  any  complaints  which  the  pursuer  has 
against  him.  But  for  perfectly  intelligible 
reasons  he  objects  to  answer  to  these  matters  in 
this  Court,  which  he  contends  and  pleads  has  no 
jurisdiction  in  the  matter. 

It  is  said  by  the  pursuer  that  we  hare  jorisdio- 
tion,  because  the  defender  hasaproprietaiyintertst 
in  a  dwelling-house  in  Glasgow,  and  it  is  nndonbt- 
edly  according  to  our  law  that  this  Oourt  has 
a  jurisdiction  against  any  proprietor  of  heritage 
in  Scotland  even  in  actions  not  relating  to  that 
heritage  at  all.  That  is  a  rule  of  our  law  of  veiy 
much  tbe  same  character  as  that  whioh  gives 
jurisdiction  in  Scotland  npon  arrestments 
jurMUeUoMi  fundanda  cauta,  even  although 
the  thing  arrested  may  be  of  the  most 
insignificant  value.  A  learned  Judge  instances 
an  umbrella  or  a  toothpick  as  artiolea  whidi 
might  be  arrested  so  as  to  found  jurisdiction. 
He  said  if  such  articles  were  arrested  within  the 
jurisdiction  of  the  Scottish  Courts  that  would 
give  the  Scottish  Court  jariadiction  over  the 
foreigner  to  whom  such  trifling  articles  belonged 
in  any  action,  however  important  tbe  subject- 
matter  might  be,  and  it  is,  I  am  almost  ashamed 
to  say,  the  law  that  a  proprietary  interest  in  any 
ground  or  house,  however  smiaU   it  may  be^ 
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would  give  jarisdiotion  in  any  action,  howeTer 
large  and  hoverer  nnoonneoted  it  may  be  with 
the  hooae  or  property. 

We  faare  therefore  had  to  consider  whether  the 
defender  here,  who  ia  not  resident  in  Scotland  at 
all,  who  has  no  home  in  Scotland,  bnt  has  a 
home  and  is  resident  in  Oalontta,  has  a  proprie- 
tary interest  in  a  certain  house  in  Olasgow,  such 
as  will  warrant  and  compel  this  Court  to  take  np 
this  action  of  slander  against  him  and  exercise 
jorisdiotion  oyer  him.  With  reBx>ect  to  .this  case 
it  appears — and  I  may  state  the  facts  generally — 
that  it  was  bonght  so  long  ago  as  the  year  1871. 
The  partioalar  date  is  of  no  great  importance. 
The  defender  has  a  brother  John  Steel,  who  lives 
in  Olasgow,  and  at  the  time  of  the  pnrcfaase  Mr 
John  Steel  was  living  with  his  mother  in  Glasgow 
— his  mother  happening  to  be  then  alive.  The 
intention  of  the  two  brothers  was  to  pnrchaae  a 
honse  for  their  mother,  in  which  she  and  her  son 
John,  who  was  living  with  her,  might  reside;  nn- 
fortonately  she  died  the  day  after  the  purchase 
was  completed,  and  so  she  required  a  hoose  no 
longer,  and  the  law-agent  in  Glasgow  in  these 
oiroomistanoes  took  a  title  to  the  hoose  in  the 
Joint  names  of  the  two  brothers — John,  who  then 
had  been  living  with  his  mother,  and  Octavias, 
who  was  not  living  there  at  all.  At  the  same 
time  he  asked  them  to  sign  a  declaration  of 
trost  that  the  property  was  to  be  held  by  them 
as  trostees  as  part  of  their  mother's  estate.  I 
suppose  the  intention  originally  was  that  the 
sons  shonld  pay  for  the  hoose,  and  that  they 
shoold  give  it  to  their  mother,  and  that  she 
shonld  dispose  of  it  as  she  pleased,  and  that  thus 
it  ahonld  pass  nnder  her  wiU.  That  intention, 
however,  if  it  was  really  the  intention,  was 
frostrateid  by  her  death,  and  the  man  of  basiness 
in  Glasgow  made  ont  the  title  in  the  way  I  have 
indicated.  The  defender,  however,  it  is  qnite 
dear,  had  no  occasion  for  snob  a  honse  at  all.  I 
think  John  Steel  paid  £600  to  accoont  of  the  price, 
and  the  money  to  pay  the  remainder  of  the  price 
was  raised  opon  the  joint  obligation  of  the  two 
brothers.  The  matter  was,  in  short,  qoite  satisfac- 
torily arranged  in  the  manner  shown  by  written 
documents.  The  effect  of  the  arrangement  was 
that  this  honse  which  the  sons  had  intended  for 
their  mother,  and  which  they  immediately  after 
her  death  declared  that  they  held  in  trust  as  part 
of  her  estate,  shonld  not  form  part  of  her  estate, 
bnt  that  it  shoold  belong  to  John,  who  shonld 
nse  it  as  his  own  property,  paying  the  price  of 
it,  living  in  it  if  he  chose,  and  raising  money  on 
the  seoority  of  it  if  he  reqoired  the  money,  and 
paying  no  rent.  I  think  it  is  quite  proved  that 
this  is  what  in  fact  occurred.  The  former  title 
was  not  in  qoite  a  satisfactory  form,  and  some 
months  before  this  action  was  instituted  the  title 
was  pat  into  what  the  man  of  business  considered 
a  proper  form,  makiug  the  house  John's  property 
abeolntely,  as  on  the  face  of  the  title  it  had  been 
in  reality.  It  happened,  however,  that  the  deed 
was  not  signed  until  the  day  after  this  summons 
was  exeonted.  It  is  proved  that  it  was  not 
only  drafted,  but  was  extended,  and  that  the 
only  effect  of  the  document  was  to  pot  the 
formal  title  in  conformity  with  the  reality, 
namely,  that  the  house  shonld  be  entirely 
the  property  of  John.  I  am  of  opinion  that 
it  was  entirely  John's  property,  and  therefore 
that  at  the  date  of  this  action  the  defMider 


was  not  a  heritable  proprietor  in  Scotland — 
that  he  was  not  to  the  extent  of  any  proprietary 
interest  interested  in  this  honse. 

I  am  glad  to  be  able  to  reach  this  oonolasion, 
and  to  reach  it  on  grounds  which  I  think  common 
seiue  will  support  without  injury  to  the  legitimate 
interests  of  Uie  pursuer.  He  Trishes  to  vindicate 
his  character — I  thiiik  very  properly  wishes  to 
vindicate  his  character — hot  in  the  proper  ybrttm 
of  the  defender,  which  happens  to  Im  the  locality 
in  which  his  character  was  impngned.  The 
general  role  of  our  law — and  I  sincerely  wish  that 
we  had  not  these  exceptions  to  it,  namely,  arrest- 
ment juritdietionit  fundanda  oauM,  and  tiia 
VHlidity  of  a  proprietary  interest  in  a  tenement 
as  a  ground  of  enforcing  jurisdiction — I  say  the 
primary  rule  of  our  law  in  regard  to  jnrisdio- 
tion  is  aetor  tequitwr  forum  rei.  The  farvm  ot 
the  reiu  here  is  undoubtedly  Oalcutta,  and  the 
locus  of  the  pursuer's  speech  and  action  and 
conduct  generally  which  are  impngned  is  the 
same.  The  pursuer  says  that  Ids  action  and 
conduct  have  been  impugned  libellously,  and  he 
does  not  dispote  that  the  loeut  was  Oalcotta. 
Every  reason  of  convenience  and  of  justice  to  the 
parties  and  all  good  sense  therefore  are  against 
entertaining  the  action  here,  and  in  allowing  the 
ponoer  to  seek  his  remedy  in  any  other  than  the 
place  where  the  libels  complained  of  were  com- 
mitted. He  must  therefore  seek  his  remedy  in 
the  tribunal  of  the  defender's  forum.  I  have 
therefore  to  propose  to  your  Lordships  that  we 
shoold  alter  the  interlocutor  of  the  Lord  Ordi- 
nary, and  sostain  the  plea  against  jorisdiotion  of 
this  Oonrt,  and  in  respect  of  it  dismiss  the  action. 

LoBD  Cbaiohiu. — The  present  action  is  raised 
by  the  Kev.  William  Hastie  against  Ur  Octavins 
Steel  to  recover  damages  for  slander  said  to  have 
been  published  by  the  defender  of  and  concern- 
ing the  pursuer.  The  defender  for  many  years 
has  resided  in  Oalcutta,  but  it  is  alleged  by  the 
pursuer  that  he  is  proprietor  of  heritable  pro- 
perty in  Scotland,  and  is  thus  subject  to  the  juris- 
diction of  this  Court.  Deeds  and  writings  have 
been  prodoced  by  the  porsoer  to  prove  his  aver- 
ments, and  there  has  been  parole  proof  led  by  the 
defender  for  the  purpose  of  showing  the  relations 
of  parties,  and  that  any  property  which  may  have 
been  at  one  time  held  in  his  name  and  that  of 
his  brother  John  did  not  when  the  sommons  was 
served,  nor  indeed  at  any  time,  belong  to  any  ex- 
tent to  him,  but  was  held  by  him  only  in  trust 
for  others.  The  Lord  Ordinary  has  repelled  the 
plea  of  want  ot  jurisdiction,  and  this  is  the  judg- 
ment which  is  now  submitted  to  our  review. 

The  first  observation  that  occmrs  to  me  on  the 
decision  reclaimed  against  is  that  the  Lord 
Ordinary  has  not  referred  in  any  way  to  the 
parole  testimony  whidi  has  been  adduced.  That 
appears  to  me  to  be  a  very  important  part  of  the 
proof,  and  neither  law  nor  justice  can  be  meted 
out  to  the  parties  in  this  case  unless  that  evi- 
dence shall  be  taken  into  accoont  in  the  decision. 
The  Lord  Ordinary  has  not  explained  why  this 
part  of  the  proof  has  not  been  taken  into  account, 
but  presumably  it  is  upon  the  aasomption  that  as 
the  question  involves  a  question  of  trust,  parole 
proof,  although  it  has  bean  bronght  forward,  is  in 
the  drcomstances  incompetent.  The  Act  1694,  a. 
85,  is  presumably  the  reason  why  this  course  hsa 
been  followed,  bnt  that  statute  only  refers  to  a 
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question  between  the  troater  and  the  tnutee 
(Bell's  Prin.  1994 ;  H'Lazen  on  Trnsta,  i.  16-17X 
mid  cannot  be  applied  wheie  the  tnut  arises  not 
from  the  act  or  oonTeyance  of  the  trostw,  bat 
results  from  the  interference  of  the  tmstee  as 
negoUoraxA  getUir'f.oT  example — Bell's  Oomm.  7th 
ed.  S8  ;'nor  vhere  a  person  seeks  to  proTe  pro  ut 
dtjure  that  an  absolute  right  in  his  fayour  is  troly 
a  trost  (Dickson  on  Evidence,  par.  680 ;  M'Laren 
on  Trusts,  i.  88).     Nomerons  decisions  are  dted 
by  these  learned  authors,  and  there  seems  to  me 
to  be  no  doubt  whateyer  that  what  they  present 
is  on  this  subject  the  law  of  Scotland.     Eyen 
upon  the  documents  the  Lord  Ordinary  has,  I 
think,  come  to  an  erroneous  condnsion,  bat  when 
these  are  read  in  the  light  of  the  eyidence  given 
by  Mr  Oalloway  and  by  Mr  John  Steel,  there 
oannot  be  a  doubt  that  the  proof  as  a  whole  is  in- 
oonsiatent  with  the  oonolusion  of  the  Lord  Ordi- 
nary.    The  house  in  question  was  purchased  by 
John  Steel  and  his  brother,  the  defender,  in  1871, 
the  purpose  for  which  it  was  acquired  being  that 
it  might  serve  as  a  residence  for  him  (John  Steel) 
and  his  mother,  then  a  widow.    The  price  which 
was  to  be  paid  was  £2000;  Mrs  Steel  unfortn- 
nateiy  died  the  day  after  the  purchase,  and  be- 
fore a  disposition  had  been  granted.    The  date  of 
the  disposition  was  13th  March  1871.     In  the 
interval  between  Mrs  Steel's  death  and  the  date 
of  the  disposition  it  was  necessary  in  the  altered 
circumstances  to  make  a  change  as  to  the  parties 
in   whose    favour   the    disposition    was  to  be 
granted.    Had  the  mother  lived  she  would  have 
been  the  disponee,  and  for  this  reason  it  was 
thought  best  so  to  arrange  matters  that  those 
interested  might  possess  the  same  rights  as  they 
would  have  possessed  if  the  deed    had    been 
granted  before  her  death.     All  those  things  are 
proved  by  Mr  Galloway,  the  agent  of  John  Steel, 
and  by  John  Steel,  himself.     Nor  is  proof  of  the 
facts  dependent  upon  their  testimony  alone,  be- 
cause the  deed  of  trust  to  be  immediately  men- 
tioned contains  a  narrative,  in  which  all  are  sub- 
stantially narrated.     Upon  the  face  of  the  disposi- 
tion, John  Steel  and  tiie  defender  are  ex  fade  pro 
indiviio  proprietors.     The  price  was  paid  by  a 
bond  for  £1600  and  by  a  payment  of  £600  ad- 
vanced by  Mr  John  Steel.     Neither  in  raising 
money  for  the  price  nor  in  taking  the  disposition 
in  terms  in  which  it  was  conceived,  was  there 
any  agreement  between  the  disponees  and  the 
other  members  of  Mrs  Steel's  family  that  they 
should  have  the  option  of  claiming  an  interest  if 
they  chose  so  to  do,  and  accordingly  a  declaration 
of  trust  was  executed  in  which  it  was  confessed 
and  declared  that  the  disponees  should  hold  the 
said  bonse  in  trust  to  secure  repayment  of  £600 
advanced  by  John  Steel,  teeond  to  secure  repay- 
ment of  the  £1600  borrowed,  and  thirdly  for  the 
use  and  behoof  of  the  whole  children  of  the  said 
deceased  Mrs  Mary  Heron  or  Steel,  in  the  same 
way  and  to  the  same  effect  as  if  the  said  house 
had  formed  part  of  her  tnut  estate  and  had  been 
carried  by  her  tmrt-disposition  and  settlement, 
dated  Slst  October  1868.     Thus  from  the  very 
beginning  there  was  a  trust ;  the  property  as  ac- 
quired did  not  belong  to  the  defender  and  his 
brother  John  individuiUly,  but  was  taken  by  them 
in  trust  for  the  benefloiiuiee  mider  the  testamen- 
Uij  settlement  of  their  mother.    TIm  defender 
and  his  brother  John  may  in  this  way  have  ao> 
quired  an  interest  as  members  of  the  femily  nnder 


their  mother's  will,  but  it  is  as  certain  as  any- 
thing can  be  that  the  defender  had  no  connection 
whatever  with  this  property  other  than  that  which 
he  possessed  as  a  tmstee  for  others.     Bat  -was 
the  arrangement  evidenced  by  the  declaration  of 
trust  likely  to  be  a  benefit  to  the  beneficiaries 
nnder  the  settlement  of  Mrs  Steel  ?    They  ooold 
not  take  the  house  without  incurring  liability  for 
the  price,  and  it  may  well  have  beMi  oonsidarod 
a  doubtfiil  thing  whether  the  apprehension  of 
loss  was  not  as  reasonable  as  the  hope  of  gain. 
All  things  considered,  the  safer  conclasion  was 
thought  to  be  that  the  boose  should  be  left  with 
the    person    who   bought   it,   and    accordingly 
arrangements  were  made  by  whioh  this  was  to  b« 
accomplished.     Within  a  day  or  two  after  the  de- 
claration of  trust,  the  letters  which  are  referred 
to  by  the  Ijord  Ordinary  were  written  by  the  de- 
fender for  himself  and  as  taking  burden  on  bim 
for  three  brothers  who  were  out  of  the  country. 
Another  brother,  Thomas  Heron  Steel,  was   in 
Glasgow,  and  it  was  to  him  and  John — also  in  CHas- 
gow — that  the  letters  referred  to  were  addressed. 
These  letters  are  tested  as  if  they  were  deeds,  and 
one  of  their  purposes  obviously  was  to  take  out  of 
their  mother's  succession  the  bonse  which  had 
been  brought  into  it  by  the  declaration  of  trust. 
The  person  who  was  to  have  the  house  in  room  of 
Mrs  Steel's  beneficiaries  is  not  specified  in  these 
letters,  but  it  was  clearly  in  the  contemplation 
of  all  that  the  house  was  to  be  taken  by  John, 
who  had  paid  £500  of  the  price,  and  who  was  to 
take  liability  also  for  the  £1600  with  which  the 
house  was  burdened.      The  course   of   events 
leaves  no  doubt  that  this  is  a  tme  account  of  the 
transaction.     John  entered  on  the  occupation  of 
the  house ;  he  was  not  the  tenant,  for  he  paid 
no  rent ;  he  was  entered  on  the  valuation  roll  as 
proprietor  and  occupier.     He  paid  the  fen-duty  ; 
he  paid  the  interest  on  the  bond  ;  and  when  a 
new  loan  equivalent  in  amount  to  the  increased 
value  to  which  the  property  had  risen  was  ob- 
tained, he  was  the  person  who  drew  the  E&oney 
and  alone  participated  in  the  profit  upon  the 
original  transaction.    These  things  are  not  dis- 
puted,  and  if   they  were,    every  one  of  them 
would  be  proved  by  the  evidence  of  Mr  Galloway 
and  Mr  John  Steel.     The  title  of  the  property, 
however,  remained  upon  the  original  disposition; 
ex  faeU  the  defender  and  his  broker  John  were 
still  pro  inditito  proprietors,  but  as  such  they 
were  only  trustees,  and  connection  with  heritage 
as  trustee  is  not  an    ownership   by   which  a 
foreigner  is  rendered  amenable   to    the  juris- 
diction of  the  Oonrt.    The  alternative  view  seems 
also  inoonsistent  with  what  has  been  proved. 
If  the  trust  beneficiaries    continue   to  be  the 
beneficiaries  nnder  the  will  of  Mrs  Steel,  the 
defender  as  one  of  the  family  would,  in  a  sense 
sufficient  to  found  jurisdiction,  be  a  proprietor 
of  heritage  in  Scotland.     But  what  he  might 
have  claimed  was   surrendered   in    1871,   and 
thenceforward  as  the  other  brothers  had  also 
surrendered  their  interests  the  only  beneficiary 
under  the  trust  for  which  the  property  was  held 
by  the  defender  and  his  brother  John  as  trustees 
was  John  as  an  individnaL 

The  narrative  of  the  disposition  of  80th 
October  1885  has  been  referred  to  as  incon- 
sistent with  the  view  of  the  facts  whioh  has 
now  been  presented,  but  my  opinion  is  that  any 
error  that  exists  is  an  error  not  in  my  view  of  the 
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facts,  bat  in  the  statement,  read  as  that  state- 
ment has  been  by  the  Lord  Ordinary,  which  is 
aet  forth  in  that  disxrasition. 

(hi  the  whole  matter  I  come  withont  hesitation 
to  the  oonolasion  that  the  defender  was  not  at 
the  date  of  the  serrice  of  the  porsaer's  summons 
the  owner  of  heritage  in  Scotland,  and  oonse- 
qnently  that  he  was  not  within  and  is  not  now 
sabject  to  onr  joiisdiotion. 

IiosD  BuTKKBFUBD  OuLBK— I  am  of  the  same 
opinion.  I  have  not  written  an  opinion.  I 
oonoor  in  the  Tiews  which  your  Lordahipe  have 
•xpresaed. 

The  only  diffloolty  I  bad  in  the  ease  was  in 
regard  to  the  form  which  the  dennding  deed 
took.  It  seemed  to  express  that  the  defender 
had  an  individnal  interebt  in  the  property  which 
be  conveyed  away  to  his  brother.  His  interest 
is  described  in  the  narratire  as  his  interest  in  the 
bouse.  The  words  of  oonyeyanoe  seem  to  imply 
•n  individual  interest.  The  difficulty  which  dis- 
tnrbed  my  mind  was,  whether  that  should  not  be 
held,  as  the  porsner  suggests,  as  oonolnsiveof  the 
question,  but  I  have  come  to  think  that  that  will 
not  do.  We  are  not  here  in  a  case  between 
tmster  and  trustee.  We  are  not  affected  by  the 
limitations  of  proof  which  the  Act  which  was 
zeferred  to  in  the  coarse  of  the  debate  intro- 
duces. We  may  ascertain  what  is  the  real  state 
— what  is  the  truth — with  respect  to  the  interest 
which  the  defender  did  possess  in  this  house, 
wliatever  may  be  the  form  and  whatever  may  be 
the  expression.  I  think,  therefore,  there  cannot 
be  but  one  conclusion  to  be  drawn  from  the  evi- 
dence, if  we  are  to  draw  a  conclusion  from  the 
evidence  at  all.  I  think  it  is  perfectly  plain 
Upon  that  evidence  that  the  defender  never  had, 
and  never  was  intended  to  have,  any  individual 
interest,  and  that  ha  was  a  mere  name  in  the 
transaction  throughout  the  whole  of  it — that 
name  being  taken  oat  of  the  title  by  the  ultimate 
conveyance  granted  in  October  1885. 

The  LoxD  Jvsnos-GiXBK  was  abeant 

The  Court  recalled  the  interlocutor  of  the  Lord 
Ordinary,  sustained  the  plea  ot  no  jatisdiotion, 
and  dismissed  the  action. 

Oounsel  for  Pursuer  —  Oomrie  Thomson  — 
Straohan.     Agents— Welsh  k  Forbes,  aS.O. 

Counsel  for  Defenders — D.-F.  MackiDtoah,Q.O. 
— Pearson — Dickson.     Agent — 3.  B.   M'Intosh, 

8.ac. 


Friday,  March  19, 

SECOND   DIVISION. 

[Sheriff  of  Forfarshire. 

HAT  «  KTD  V.  POWKIB. 

BUI  of  Exchange — Novation — Delegation— Qwinn 
TitM —  Ooune  of  Dealing. 

The  pursuers  were  in  the  habit  of  selling 
oattle  to  A,  and  taking  in  payment  the  joint 
acceptances  of  the  defender  and  him  at  two 
or  three  months.  These  acceptances  were 
zeuewed  again  for  similar  periods,  and  gene- 
rally for  less  amounts,  the  diflerenoe  being 


paid  by  A  in  cash  either  at  the  time  of  the  ' 
renewal  or  shortly  after..    If  it  was  not  paid 
at  the  time,  the  pursuers  debited  A's  account 
in  their  books  with  it,  and  retained  the  old 
acceptance  till  it  was  paid.     All  communica- 
tions betwixt  the  pursuers  and  the  defender 
took  place  through  A,  for  whom  the  defender 
was  really  a  cautioner.      On  A's  bankruptcy 
the  defender  retired  three  of  the  acceptances, 
each  of  which  was  the  last  of  a  series  of  re- 
newals, but  the  ponraeni  also  claimed  from 
him  the  differences  between  the  amounts  in 
certain  acceptances  and  the  acceptances  by 
which  they  were  renewed.  They  had  in  each 
of  these  oases  retained  the  old  acceptance 
till  A  should  fulfil  his  promise  to  pay  the 
difference.    Hdd  that  the  obligations  in  the 
old  acceptances  were  not  extinguished  by 
novation  or  delegation;   that  there  was  no 
such  giving  of  time  to  A  as  to  free  the  de- 
fender, even  if  he  were  entitled  to  the  equities 
of  a  cautioner ;  and  that  the  pursuers  were 
not  barred  from  suing  on-  the  bills  by  the  fact 
that  the  defender  in  accepting  the  renewals 
believed  that  to  the  extent  <>f  the  differences 
in  the  amounts  of  them,  and  of  the  accept- 
ances sued  on,  the  pursuers'  claim  had  been 
reduced. 
Hay  t  Eyd,  agricultural  auctioneers,  Perth,  sued 
James  Fowrie  of  Beswallie,  near  Forfar,  for  pay- 
ment of  (1)  £10  as  the  balance  due  on  a  bill, 
dated  9th  December  1882,   drawn  by  them  for 
£160  at  two  mouths  upon  and  accepted  by  John 
Ogilvy,  farmer.  South  Oask,  Coupar-Angns,  and 
the  defender,  for  value  received  in  cattle,  after 
deducting  £140  paid  to  account  on  12th  February 
1888,  the  date  when  the  bill  fell  due ;  (2)  £10,  as  the 
balance  due  on  a  similar  bill,  dated  Ist  December 
1882,  for  £80  at  three  months,  after  deducting 
£70  paid  on  4th  March  1883  ;  and  (8)  £25,  as  the 
balance  due  on  a  similar  bill,  dated  12th  January 
1888,  for  £100  at  three  months,  after  deducting 
£76  paid  on  15th  AprU  1883. 

For  several  years  Ogilvy  had  been  in  the  prac- 
tice of  pnrcbasing  cattle  at  the  pursuers'  auction 
mart,  and  they  had  in  some  cases  taken  the  joint 
acceptances  of  himself  and  the  defender  in  pay- 
ment of  the  prices.  He  had  a  general  account 
with  them. 

The  bill  for  £150  first  sued  on  was  one  out  of 
a  series  of  renewals  of  a  bill  drawn  in  such  cir- 
cumstances by  the  puisuers  upon  and  accepted 
by  Ogilvy  and  the  defender  on  8d  December 
1880  for  £268,  68.  9d.  When  this  bill  feU  due  it 
was  renewed  for  the  same  amount ;  when  the 
renewal  matured,  it  was  in  its  turn  renewed  for 
£265,  the  difference  having  been  paid  to  the  pur- 
suers in  cash  by  Ogilvy ;  and  in  this  manner 
there  were  renewals  for  £236,  £230,  £200,  £160, 
and  £150,  the  amount  of  the  bill  tiie  balance  of 
which  was  sued  for.  The  bill  for  £160  had  been 
renewed  by  a  bill  drawn  on  10th  February  1883 
for  £140,  bat  the  difference  of  £10  had  not  been 
paid  in  cash  at  the  time.  This  bill  for  £140  had 
been  four  times  renewed  for  the  same  amount,  the 
last  renewal  having  been  drawn  on  18th  February 
1884  at  three  months.  Ogilvy  became  bankrupt 
during  the  currency  of  this  renewal  bill,  and  his 
estates  were  Sequestrated  on  12th  April  1884.  The' 
defender  retired  his  acceptance  of  18th  February 
1884  when  it  fell  due ;  but  the  pursuers  now 
(daimed  from  him  the  sum  of  £10  as  the  difference 
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between  the  bill  for  £150  and  the  first  renewal  of 
that  bill.  The  bill  for  £150  had  all  along  re- 
mained in  their  poaaeasion,  and  they  alleged  that 
to  the  extent  of  £10  it  had  not  been  paid. 

The  aeoond  bill  s«ed  on  vas  one  of  a  aeries  of 
renewals  for  a  similar  bill,  dated  21  at  October 
1881,  for  £186,  la.  6d.,  and  had  been  renewed 
by  a  bill  for  £70,  dated  2d  March  1888  ;  but  the 
dlfEerence  had  not  been  paid  in  cash  at  the  time. 
This  bill  had  in  turn  been  renewed  by  a  bill  for 
£00,  the  differenoe  having  been  paid  in  oash  at 
the  time ;  and  the  bill  for  £60  having  been  three 
times  renewed  for  the  same  amonnt,  was  retired 
^  the  defender  on  Ogilvy's  becoming  bankmpt. 
The  ponners  now  dumed  £10  as  the  differenoe 
between  the  bills  for  £80  and  £70.  They  also 
daimed  in  aimilar  ciroumstancea  £26,  as  the 
differenoe  between  £100,  the  amonnt  of  the  third 
bill  saed  on,  and  £75,  the  amonnt  of  a  renewal 
bill  The  bills  for  £80  and  £100  had  aU  along 
remained  in  their  possession,  and  they  alleged 
that  to  the  extent  of  these  same  of  £10  and  £25 
they  had  not  been  paid. 

The  defender  averred  that  the  pnrsners  were 
weU  aware  that  he  signed  the  bills  as  oantioner 
for  Ogilvy  and  received  no  valne  for  them ;  that 
in  the  oaae  of  each  series  of  renewals,  when  the 
renewal  was  for  a  smaller  snm  than  the  bill  re- 
tired, Ogilvy  arranged  with  the  pnnaeis  to  pay, 
and  aotnally  paid,  tiie  differenoe,  and  on  that  ex- 
press nndetstonding  he  (the  defender)  signed  the 
renewals ;  that  when  Ogilvy  got  the  three  bills 
sned  on  renewed,  he  omitted  to  get  delivery  of 
them ;  that  on  9th  May  1883  Ogilvy  remitted  to 
the  pnrsners  the  snm  of  £150,  and  arranged  with 
them  that  they  should  apply  it  iirat  in  payment 
of  the  differences  now  sued  for,  and  the  balance 
to  his  balance  dne  them  on  his  general  account ; 
and  that  notwithstanding  the  frequent  renewals 
subsequent  to  the  retirement  of  the  bills  sued  on, 
the  pursuers  made  no  claim  against  him  for  the 
differences  until  after  Ogilvy's  sequestration  ;  and 
he  pleaded  (1)  that  the  sums  sued  for  had  been  paid 
to  the  pursuers  by  Ogilvy ;  (2)  that  the  pursuers 
by  accepting  renewal  bills  for  smaller  amounts  in 
accordance  with  a  course  of  dealing  between 
them  and  Ogilvy,  had  discharged  him  of  liability 
for  the  old  bills ;  and  (8)  that  the  pursuers  being 
aware  that  the  defender  signed  the  bills  as 
oantioner  for  Ogilvy,  had  lost  all  claim  by  giving 
Ogilvy  time  to  pay  the  differences  without  his 
consent. 

On  a  proof  Alexander  Hay,  one  of  the  partners 
of  the  pnrsners'  firm,  deponed — "I  distinctly 
agreed  with  Ogilvy  that  he  must  get  a  oo- 
obligant  on  his  bills  before  we  gave  him 
cattle.  I  never  subsequently  became  aware 
or  found  ont  that  Mr  Fowrie  was  only  a 
cautioner  in  Uiese  bills  for  Ogilvy.  Ogilvy  got 
oattle  away  from  us  as  soon  as  Fowrie's  name 
appeared  aa  joint-acceptor.  Mr  Ogilvy  himself 
uways  paid  the  money  when  the  differences  were 
paid  prior  to  the  bills  being  renewed.  Mr  Fowrie 
himsdf  never  paid  any  money  or  appeared  in  the 
transactions.  I  never  had  any  communicstion 
with  Mr  Fowrie  in  the  matter.  When  the  re- 
newal bills  were  handed  to  me  of  smaller  amounts, 
the  differences  were  sometimes  paid  to  me  at  the 
time  and  sometimes  they  were  not.  When  re- 
newals were  given  without  any  difference  being 
paid  at  the  time,  I  did  not  intimate  this  fact  to 
Mr  Fowrie.    I  did  not  consider  that  I  was  bound 


to  do  this.  I  made  no  special  arrangement  with 
Mr  OgUvy  about  this  matter.  I  always  pressed 
for  payment  at  the  time,  but  could  not  get  it, 
and  1  held  the  bill  until  I  did  get  it.'  Ogilvy  was 
very  particular  in  getting  up  the  bills  whenevar 
he  paid  any  bill,  as  I  supposed  to  show  his  oo- 
obl^^t  Mr  Fowrie.  As  each  bill  was  paid  it  was 
delivered  up  to  Ogilvy.  When  he  paid  the 
differenoe  and  got  the  renewals,  he  would  get 
the  bill  the  next  time  we  saw  him,  perhaps  the 
week  after.  I  insisted  upon  the  differenoe  being 
paid  when  I  renewed  the  £150  bill  or  the  one  for 
£140.  I  cannot  specially  remember  what  oon- 
versation  took  place  between  us  when  the  £150 
bill  was  renewed ;  but  I  am  sore  I  wonld  insist 
upon  the  differenoe  being  paid.  Beyond  these 
general  conversations  I  cannot  remember  any 
specific  conversation  I  had  on  the  matter.  In 
May  1888  Mr  Ogilvy  paid  a  sum  of  £160,  but  I 
forget  if  he  did  this  personally.  If  Mr  Ogilvy 
told  me  to  apply  this  money  to  the  reduction  of 
his  bills  I  certainly  would  have  done  so.  The 
£150  he  paid  is  pat  to  his  credit  in  his  general 
account,  which  would  be  the  purpose  he  told  me 
to  put  it  to.  I  have  refused  to  receive  from  Mr 
Ogilvy  a  bill  for  a  smaller  amount  than  the  one 
sued  for  unless  the  difference  was  paid.  If  I 
ever  gave  Mr  Ogilvy  time  to  pay  the  balances  on 
these  bills,  it  was  not  more  than  a  week  or  so. 
I  never  agreed  to  give  him  any  definite  time.  I 
was  always  pushing  him  to  pay  up.  I  am  not 
aware  that  I  ever  received  any  money  from  Mr 
Ogilvy  to  be  applied  to  balances  on  the  bills  ex- 
cept when  the  bills  were  renewed  at  the  timSb  I 
frequently  refused  to  renew  Ogilvy's  bills.  I 
have  refused  to  take  a  bill  of  a  lower  amonnt 
when  he  bronght  the  difference  with  him.  I 
have  refused  to  renew  the  bill  becanse  I  wanted 
to  apply  the  money  to  reducing  his  open  aooooni, 
having  Mr  Fowrie's  name,  which  was  a  good 
name,  upon  the  bill.  When  this  happened  he 
wonld  return  with  the  bill  signed  by  Mr  Fowrie 
for  the  full  amount,  and  the  money  hp  had 
bronght  would  then  be  applied  to  reduce  his  open 
account." 

John  Ogilvy  deponed—"  The  cattle  were  paid 
for  by  the  original  bills  at  the  beginning  of  the 
series.  Mr  Fowrie  agreed  to  sign  Uie  bills  jointly 
with  me.  Mr  Fowrie  was  not  to  get  any  part  of 
the  oattle  however.  He  gave  me  accommodaticni 
in  the  way  I  asked  him.  He  had  no  interest  in 
the  cattle.  Mr  Hay  thus  knew  that  Mr  Fowrie 
was  security  for  me  for  these  cattle.  I  several 
times  renewed  these  bills  for  bills  of  smaller 
amounts.  I  sometimes  paid  the  difference  at  the 
time,  but  if  I  had  not  the  money  by  me  I  agreed 
to  send  it  aa  soon  as  I  could.     I  did  not  get  up 

the  bills  at  the  time  I  paid  the  differences not 

regularly.  I  got  a  number  at  a  time.  Mr  Fowrie 
understood  that  I  was  always  paying  the  differ- 
ences when  he  signed  fresh  bills.  I  once  ten- 
dered Messrs  Hay  it^  Kyd  a  renewal  of  a  smaller 
amount,  which  was  refused,  subsequent  to  the 
bill  sued  on.  I  sent  money  to  pay  for  the  differ- 
ence, but  they  kept  the  money  and  placed  it 
against  their  open  account,  seeing  that  they  had 
Mr  Fowrie's  name  as  security  on  the  bill.  This 
happened  in  two  or  three  oases.  When  I  re- 
newed these  bills  from  time,  I  understood  that 
these  renewed  bills  were  for  the  total  amount 
that  Mr  Fowrie  and  I  were  liable  to  Hav  k 
Kyd  for."  ' 
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Powrie,  the  defender,  deponed — "Mr  Ogilyy 
told  me  that  Hay  &  Kyd  had  refused  to  sell 
him  cattle  onless  he  got  aeourity  for  the  pur- 
chase money,  and  aa  I  Tnis  anzions  to  assist  Mr 
Ogilvy,  I  finally  agreed  that  I  would  sign  a  bill 
along  with  him  for  the  price  of  the  cattle.  ...  I 
got  no  benefit  from  the  purchases.  As  I  signed 
the  renewals,  I  always  insisted  that  the  bUh  should 
be  redneed,  and  they  frequently  were  reduced 
accordingly  by  Mr  Ogilvy.  Personally  I  never 
saw  Messrs  Hay  k  Kyd  in  the  matter.  'When  the 
bills  sued  on  were  renewed,  they  were  treated  in 
the  same  way.  I  can  hardly  remember  what  Mr 
Ogilvy  said  about  how  the  balances  were  paid. 
I  presumed  that  all  the  old  bills  were  given  up ; 
but  I  only  saw  some  of  them.  On  one  occasion 
when  I  signed  a  renewed  bill,  Mr  Og^vy  said  that 
Hay  t  Kyd  would  not  take  it,  as  he  had  not  the 
money  at  the  time  to  pay  the  difference.  I  can- 
not say  whether  this  was  subsequently  to  the  bill 
sued  on.  I  cannot  say  if  there  was  more  than 
one  bill  in  this  position.  As  none  of  the  other 
bills  were  returned  in  this  way,  I  assumed  that 
the  differences  had  all  been  paid  upon  them." 

With  regard  to  the  payment  of  £150  by  Ogilvy 
to  the  pursuers,  it  appeared  from  a  letter  produced 
that  he  had  written  to  them  on  9th  May  1888 — 
"  As  my  acceptance  to  yon  falls  due  on  the  10th 
inst.  I  will  be  much  obliged  by  your  renewing  it 
for  me  for  three  months  longer,  and  for  that 
purpose  I  enclose  new  bill  signed  by  Mr  Fowrie 
and  myself.  I  also  enclose  huak.  letter  of  credit 
for  £160  to  reduce  my  aooonnt  with  you." 

The  Sheriff-Substitute  (Bobbstbon)  on  19th 
October  1885  pronounced  an  interlocutor  finding 
in  fact  that  the  sums  sued  for  had  been  paid,  and 
in  law  that  the  defender  was  not  liable  to  pay 
these  sums,  and  assoilzieing  him. 

On  app<Md  the  Sheriff  (Coicbxk  Trovsom)  on 
11th  December  1886  pronounced  this  interlocu- 
tor : — "  Having  considered  the  cause,  reoals  the 
interlocutor  appealed  from :  Finds  that  the  pur- 
suers are  the  holders  of  the  bills  libelled,  that 
the  defender  is  an  acceptor  of  the  same,  and  that 
he  has  failed  to  prove  that  the  balances  sued  for 
have  been  paid :  Therefore  decerns  in  terms  of 
the  conclusions  of  the  libel,  Slo. 

'■'Note. — The  bills  in  question  were  not  given 
up  to  the  debtor,  and  the  presumption  is  that 
they  were  not  paid.  There  seems  to  be  no  satis- 
factory evidence  to  rebut  that  presumption,  unless 
the  payment  of  jEISO  by  Ogilvy  is  to  bo  imputed 
to  the  extinction  of  the  balance  of  debt  remain- 
ing due  upon  tbem.  But  that  payment  must  be 
held  to  have  been  properly  applied  towards  the 
reduction  of  the  account  standing  in  the  pur- 
suers' books  against  Ogilvy.  That  is  the  natural 
meaning  of  the  expression  '  to  reduce  my  account 
with  yon.'  At  any  rate  the  direction  was  not  so 
specific  as  to  prevent  the  oredit<KS  from  applying 
the  amount  towards  the  wiping  off  of  the  unse- 
cured debt ;  and  this  was  what  they  did." 

The  defender  appealed,  and  argued — He  should 
have  all  the  equities  of  a  cautioner,  for  the  pur- 
suers knew  him  to  be  so — Liquidators  ofOverend, 
Ovmey,  «fc  Company  v.  Liquidator!  of  Oriental 
FinatMol  Corporation,  LB.  7  Eng.  and  Ir.  App. 
848  ;  Byles  on  Bills,  828.  The  pursuers  gave 
Ogilvy  time  to  the  extent  of  the  currency  of  the 
new  bill.  The  bills  were  truly  extinguished  by 
novation  or  delegation.  The  pursuers  had  ac- 
cepted Ogilvy  aa  sole  debtor  for  the  differences. 


At  all  events  they  were  barred  by  their  conduct 
from  pleading  the  contrary.  The  question  on 
the  oonrae  of  dealing  resolved  itself  into  a  balanc- 
ing of  presumptions— .BMd  v.  WJiiis,  6  Esp.  122; 
Oould  V.  Bo^oti,  8  East,  675 ;  PooUg  v.  Har- 
radin,  7  E.  and  B.  481.  The  presumption  raised 
by  the  retention  of  the  original  bill  was  taken  off 
by  the  fact  that  none  of  the  bills  were  at  once 
given  up.  If  the  pursuers  did  not  look  to 
Ogilvy  alone  for  the  differences,  there  was  no 
reason  why  the  renewals  should  have  been  carried 
out  or  the  differences  debited  to  Ogilvy 's  account^; 
and  the  defender  was  really  accepting  for  the  old 
amount  when  he  put  his  name  to  Uie  renewal. 
If  he  had  known  this  he  would  have  refused  to 
sign.  He  signed  because  the  pursuers  permitted 
him  to  think  the  debt  was  being  reduced.  The 
pursuers  really  lent  Ogilvy  to  pay  themselves, 
and  enabled  him  to  go  to  the  defender  and  ask 
him  to  renew.  Taking  Ogilvy's  promise  to  pay 
in  a  day  or  two  was  ip  a  question  with  Uie  defen- 
der as  good  as  payment. 

The  respondents  argued — ^The  bills  were  not 
paid  except  to  the  extent  for  which  credit  is 
given.  The  acceptance  was  joint,  and  the  defender 
was  not  entitled  to  the  equities  of  a  caHtioner. 
Even  if  he  were,  there  was  no  equity  here,  for  the 
defender  was  a  party  to  the  giving  of  time.  To 
make  out  novation  or  delegation  a  special  agree- 
ment must  be  proved — Thomson  on  Bills,  264; 
Chitty  on  Bills,  134;  MovibTay  v.  White*,  17th 
June  1824,  8  S.  146  (K.E.  100);  Lmniey  v.  Mm- 
grane,  4  Bingham's  N.O.  9 ;  Campbell  v,  Oruik- 
ihank,  27th  February  1845,  7  D.  548 ;  Sandeman 
V.  Thomeon,  12th  November  1881.  10  S.  4 ;  iyo» 
V.  Butler,  7th  December  1841,  41).  178  j  Wileon 
A  Corte  v.  Oardner,  Hume,  247;  Duncan,  Fox, 
&  Co.  V.  North  and  South  Wale*  Bank,  L.a,  6 
App.  Oa.  1.  If  the  course  of  dealing  was  to  con- 
trol the  defender's  written  obligation,  the  onus  was 
on  him  to  show  that.  If  the  pursuers  agreed  to  a 
renewal  for  a  smaller  amount  it  was  on  condition 
the  difference  was  paid.  When  it  was  not  paid 
they  retained  it  as  a  security.  When  it  was  paid 
the  bill  was  always  given  up,  though  there  might 
be  a  delay  of  a  week  or  so.  So  far  as  pursuers 
were  concerned,  the  defender  and  Ogilvy  must  be 
in  precisely  the  same  position.  The  pursuers 
were  not  responsible  for  the  misunderstanding ; 
on  the  other  hand  the  defender  was ;  he  had 
been  incautious ;  he  should  not  have    igned  the 

new  bill  till  the  old  one  was  handed  to  him 

Boyd  V.  Water,  January  28,  1853,  15  D.  843. 

At  advising — 

liOSD  Rui'MKBruBD  C1.AKK — I  am  of  opinion 
that  the  pursuers  are  entitled  to  decree. 

There  can  be  no  doubt  that  the  defender  was 
liable  on  the  bills  sued  on,  inasmuch  as  he  ac- 
cepted them  jointly  with  Ogilvy.  The  question 
is,  whether  he  has  been  discharged  from  that 
liability?  He  maintains  that  he  has  been  dis- 
charged (1;  by  novation,  (2)  by  delegation,  and 
(8)  by  the  pursuers  having  given  time  to  Ogilvy, 
the  principal  debtor. 

Novation  means  the  extinction  of  one  debt  or 
document  of  debt  by  the  snbstitntion  of  a  new 
one.  tlenewal  bills  were  taken  by  the  pursuers 
for  part  of  the  original  bills,  but  the  latter  being 
retained  by  the  pursuers,  remained  good  obliga- 
tions for  the  balance.  Consequently  there  could 
be  no  novation.    It  is  sufBcient  to  dispose  of  this 
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plea  that  Ogilvy  oonld  hare  been  sued  on  the 
original  bills.  For  this  fact  Bhows  that  they  were 
not  eztingnished,  and  if  not  eztingaished,  the 
defender  mnst  be  liable  npon  them. 

Nor,  in  my  opinion,  has  the  plea  of  delegation 
any  better  foundation.  In  this  case  it  means 
that  the  pursuers  agreed  to  take  for  the  unpaid 
balance  the  sole  obligation  of  Ogilvy  in  lieu  of 
the  jo^t  obligation  of  Ogilvy  and  the  defender. 
But  the  defender  must  prove  this  agreement,  and 
I  do  not  think  that  he  has  offered  any  proof  of 
h.  It  is  admitted  that  there  were  no  communi- 
cations between  the  defender  and  the  pursuer?, 
and  I  cannot  infer  the  existence  of  such  an  agree- 
ment from  any  facte  and  dnnunstanoes  which 
were  prored  in  this  case. 

The  argument  of  the  defender  is  based  on  the 
fact  that  the  purguen  accepted  the  renewal  bills, 
and  entered  tihe  balance  to  the  debit  of  an  account- 
current  between  them  and  Ogilyy.  They  could 
not  do  otherwise  if  they  chose  to  accept  the  re- 
newal bills  instead  of  insisting,  as  was  their  right, 
for  payment  of  the  whole  debt  at  once.  But,  if 
it  be  the  case  that  Ogilvy  remained  liable  on  the 
original  bills,  I  see  no  reason  for  inferring  that 
the  pursuers  accepted  him  as  their  sole  debtor. 
The  entry  in  their  books  was  a  mere  memorandum 
made  by  them  for  their  own  purposes.  It  was 
not  made  under  any  concert  or  arrangement  with 
the  defender.  It  was  not  even  evidence  in  any 
proper  sense  against  O^vy,  and  the  original  bills 
remained  the  only  obligations  on  which  he  could 
be  sued.  If  so,  he  could  be  sued  as  a  joint 
debtor,  and  therefore  there  is  no  reason  for  hold- 
ing that  the  pursuers  have  taken  him  as  their  sole 
debtor. 

There  can  be  no  doubt  that  the  defender  was, 
in  substance,  a  cautioner  for  Ogilvy.  Bat  the 
pursuers  did  not  give  time  to  the  latter,  so  as  to 
relieve  the  defender  from  his  obligation  as  a 
cautioner.  It  is  true  that  they  did  not  enforce 
immediate  payment.  But  in  the  language  of  the 
law,  to  give  time  does  not  consist  in  refi^ning 
from  suing,  but  in  the  creditor  putting  himself 
under  a  disability  to  sue  by  agreeing  to  postpone 
payment  of  his  debt.  There  is  nothing  of  this 
kind  here. 

A  somewhat  general  argument  was  urged  to 
the  effect  that  the  pursuers  were  barred  from 
maintaining  that  the  defender  was  liable  on  the 
bills.  It  was  said  that  the  renewal  bills  were 
signed  by  the  defender  in  the  belief  that  he  was 
to  be  relieved  of  the  original  bills.  I  do  not 
doubt  that  this  was  his  belief,  but  he  was  bound 
to  see  that  his  wishes  were  carried  out,  either  by 
insisting  on  the  delivery  of  the  original  bills,  or 
by  giving  notice  to  the  pursuers  that  if  they 
accepted  the  renewal  bills  he  was  to  be  relieved 
of  his  obligations  in  the  former.  He  did  nothing 
of  this  kind.  He  trusted  in  Ogilvy  alone,  and  had 
no  communication  with  the  pursuers.  I  do  not 
think  that  the  pursuers  were  under  any  duty  to 
the  defender,  or  that  they  are  bound  to  take  into 
consideration  what  might  be  the  inducements 
which  led  him  to  accept  the  renewal  bills.  They 
did  nothing  to  increase  the  amount  of  his 
debt  to  them.  It  remained  as  it  was,  though 
standing  in  two  sets  of  document*  instead  of 
one. 

The  LoBD  Jumca-OusK  and  Iiobd  Yoma 
concurred. 


LosD  CnAiaBiiiii  was  absent  on  cinmit  dwiiig 

the  argument. 

The  Court  affirmed  the  Sheriff's  judgment. 

Ooimsel  for  Pursuers  (Bespondents)  —Darling — 
Watt.    Agent— David  Milne,  8.8.0. 

Oounsel  for  Defender  (Appellant). — ^D.-F.  ICae- 
kintosh,  Q.O. — Graham  Murray.  Agent*— Tods, 
Murray,  &  Jamieaon,  W.S. 


Friday,  March  19, 

SECOND    DIVISION. 
THE  ATHOLE  HT0ROPATHIC  COHPAKT  AMD 
LIQUIDATOR    V.  THE    SCOTTISH    PBO- 
TINCIAL  A88URAHCE  COMPACT. 

PuhUe  Compantf— Winding-up— OommeiuemeiU 
0/- Liquidation— HeriteM*  Ortdiior—PcinUng 
qfthe  Oround—Oompantei  Act  1862  (26  and  36 
Vict.  tap.  89),  MC.  163. 

Held  that  section  168  of  the  Oompanies 
Act  1862,  which  provides  that  "  where  any 
company  is  being  woand  up  by  iiie  Court,  or 
subject  to  the  supervision  of  the  Court,  any 
attachment,  sequestration,  distress,  or  exe- 
cution put  in  force  against  the  estate  or 
effects  of  the  company  after  the  commence- 
ment of  the  winding-up  shall  be  void  to  iJl 
intents,"  does  not  apply  to  prevent  a  herit- 
able creditor  from  proceeding  to  carry  off 
the  moveables  by  a  poinding  of  the  ground, 
because  the  object  of  the  section  is  to  pre- 
vent the  obtaining  of  preferences  after 
liquidation  is  begun,  and  the  action  of  the 
heritable  creditor  is  only  the  making  avail- 
able of  an  existing  preferable  security. 
The  Athole  Hydropathic  Company  was  incorpor- 
ated under  the  Oompanies  Acts  1862  and  1867  on 
18th  June  1873. 

On  8th  August  1876,  11th  October  1876,  and 
3d  October  1877,  the  company  granted  in  favour 
of  the  Scottish  Provincial  Assurance  Company 
three  heritable  bonds  for  £7000,  £7000,  and 
de6000  respectively  over  the  heritable  property 
belonging  to  the  company.  These  bonds  were 
respectively  recorded  on  12th  August  1876,  16th 
October  1876,  and  4th  October  1877. 

On  7th  August  1886  the  Assurance  Company 
called  up  the  bonds  at  Martinmas  1885.  At  Mar- 
tinmas 1 886  neither  principal  nor  interest  was  paid. 
At  an  extraordinary  general  meeting  of  the 
company,  held  on  23d  January  1886,  a  reaolntion 
was  passed  that  the  company  should  be  wound  up 
voluntarily,  and  that  Mr  Morison,  Perih,  be  the 
liquidator.  This  resolution  was  intimated  in 
the  Oatette  in  terms  of  the  Companies  Acta. 

On  Monday,  1st  February  1886,  a  petition  waa 
boxed  by  the  company  and  the  liquidator,  and 
by  creditors  and  a  ^areholder,  to  the  Fint 
Ihvision,  praying  that  the  voluntary  winding-op 
should  be  continued  under  the  supervision  of  the 
Court.  The  object  of  the  petition,  as  set  forth 
therein,  was  to  avoid  diffioolties  through  the 
separate  action  of  creditors. 
.  On  Saturday  SOih  January  the  Assurance  Oom- 
pany,  as  heritable  creditors,  had  signeted  »  i 
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monaof  poinding  the  ground  against  the  company, 
which  Tras  serred  on  the  company  at  the  tegis- 
tered  office  is  Perth  on  Monday  Irt  Febnuiy. 

On  Tneeday  2d  Febraary  the  petition  for  a 
inpervision  order  was  .in  the  Single  Bills  and 
order  for  advertisement  was  pronoonced. 

On  8d  Febraary  the  company  and  liquidator 
presented  a  note  to  the  Lord  President  setting 
forth  the  serrioe  of  the  Assurance  Company's  sum- 
mons of  poinding  the  ground,  and  the  desir- 
ability of  restraining  the  heritable  creditors  from 
acquiring  after  the  commencement  of  the  liquid- 
ation a  preference  over  the  general  body  of 
ereditois  oontraiy  to  the  proTisions  of  the  Oom- 
panies  Acts,  and  araving  his  Iiordship  to  more 
the  Ooort  to  restrain  them  "from  taking  any 
further  proceedings  in  the  said  action  of  poind- 
ing the  ground  or  in  any  other  action,  suit,  or 
proceeding  against  the  company  haying  for  its 
object  to  attach  or  affect  tiie  property  of  the 
company."  Beference  was  made  in  the  note  to 
the  power  given  to  the  Court  by  section  85  of  the 
Companies  Act  1862,  at  any  time  after  the  pre- 
sentation of  a  petition  for  winding  up,  and  be- 
fore making  a  winding-up  order,  upon  the  com- 
pany's application,  to  restrain  proceedings  in 
any  action,  suit,  or  proceeding  against  the  com- 
pany. 

Section  148  was  also  referred  to.  It  provides 
that  "a  petition  praying  wholly  and  in  part 
that  a  voluntary  winding-np  should  continue, 
but  subject  to  the  supervision  of  the  Court,  and 
which  winding-np  is  hereinafter  referred  to  as  a 
winding-up  subject  to  the  supervision  of  the 
Court,  shall,  for  the  purpose  of  giving  jurisdic- 
tion to  the  Court  over  suits  and  actions,  be 
deemed  to  be  a  petition  for  winding-np  the  com- 
pany by  the  Court. " 

Section  163  was  also  referred  to.  It  provides 
that  "  where  any  company  is  being  wound  up  by 
the  Court  or  subject  to  the  supervision  of  the 
Court,  any  attachment,  sequestration,  distress,  or 
ezecation  pnt  in  force  against  the  estate  or  effects 
o(  the  company  after  t£e  commencement  of  the 
winding-np,  shall  be  void  to  all  intents." 

By  section  130  a  voluntary  winding-np  shall  be 
deemed  to  commence  at  time  of  the  passing  of 
the  resolution  authorising  such  winding-up. 

The  Assurance  Company  lodged  answers. 
They  maintained  "that  a  poinding  of  the  ground 
at  ttie  instance  of  a  heritable  creditor  is  not  a 
proceeding  which,  under  the  Companies  Acts,  the 
Court  should  restrain.  Further,  the  heritable 
subjects  disponed  to  the  respondents  in  security 
of  their  loan  to  the  company  consist  principally 
of  an  enormous  building  intended  to  be  used  for 
the  busineiss  of  a  hydropathic  establishment, 
bat  which  experience  has  shown  to  be  much  too 
large  for  the  purpose  of  carrying  on  such  a 
busineas  to  a  profit.  The  respondents  believe 
that  it  will  be  next  to  impossible  to  find  a  pur- 
chaser for  the  said  subjects  at  the  price  which 
will  cover  their  bonds  and  interest.  There  are 
other  similar  bnildings  in  Scotland  at  present  in 
the  market,  which  have  been,  and  are,  unable  to 
find  purchasers,  and  the  respondents  believe  that 
it  will  be  long  before  they  recover  any  portion  of 
their  loan  and  interest  from  a  sale  of  the  herit- 
able subjects  disponed  to  them  in  security.  In 
these  ciroamstancea  the  respondents  submit  that 
they  «a^t  to  be  allowed  to  proceed  to  make 
eSeotoal  their  right  to  the  moveables  on  the  said 


security  subjeota,  in  ordinary  form  of  law,  and 
that  the  prayer  of  the  note  ought  to  be  refused." 

Argued  for  the  liquidator— The  proceedings  of 
the  heritable  creditor  ought  to  be  restrained,  and 
the  Court  could  competently  restrain  them,  be- 
canse  as  the  commencement  of  the  winding-up 
was  (section  130)  the  date  of  the  resolution  to 
wind  up  voluntarily,  the  effect  was  to  make  the 
supervision  order  draw  back  to  the  date  of  this 
resolution.  In  the  present  case  the  effect  of  this 
supervision  order  was  to  ont  down  the  proceed- 
ings of  the  heritable  creditor,  because  by  the 
168d  section  "any  attachment,  sequestration, 
distress,  or  execution"  put  in  force  against  a 
company  being  wonnd  up  under  the  super- 
vision of  the  Court  was  declared  to  be  null 
and  void.  The  present  action  was  of  the  charac- 
ter o{  those  struck  at  by  this  section — OUwk  v. 
Uinde  Milne  &  Company,  December  18,  1884, 
12  B.  847 ;  Eimeror  Life  AtsodaUem,  L.B.,  81 
Ch.  Div.  78;  Traden  Carrying  Company,  L.B., 
19  Eq.  60  ;  Imperial  Land  Company,  £.R.,  11 
Eq.  478;  OoUmial  Tnutt  Company,  L.E.,  IS  Oh. 
Div.  866.  The  commencement  of  the  liquidation 
was  the  date  of  the  resolution  to  wind  up  volun- 
tarily, audit  was  all  one  liquidation  though  begun 
by  the  company  and  ultimately  completed  under 
supervision  —  Uhiverial  Ditinfeetor  Company, 
L.B.,  20  Eq.  162  ;  OanUnery.  Bitghei,  July  11, 
1888, 10  B.  1188.  The  diligence  not  having  been 
saved  in  the  supervision  order  (which  it  might 
competently  have  been)  had  fallen. — Ersk.  iv.  1, 
11  ;  CompMr*  Tnutees  v.  Paul,  January  18, 
1885,  13  Sh.  287;  Boyal  Bank  v.  Bain,  July  6, 
1877,  4  B.  986  ;  Lyont  v.  Andei-ton,  October  21, 
1880,  8  B.  24. 

Argued  for  the  Assurance  Company — Poindings 
of  the  ground  were  outwith  the  class  of  diligences 
struck  at  by  the  163d  section.  Poinding  of  the 
ground  did  not  create  a  preference;  it  merely 
made  an  existing  preference  available.  A  poind- 
ing of  the  ground  was  pari  pattu  with  an  action 
of  maills  and  duties.  The  moveables  were  ac- 
cessories of  the  solum,  and  the  heritable  creditors 
were  merely  by  their  action  declaring  their  right  to 
the  moveables  which  were  secured  to  him  by  his 
infeftment. — Diek'i  Truttee$  v.  Moneritff,  Janu- 
ary 28,  1879,  6  B.  686. 

Other  authorities— XJoyiJ,  Ii.B.,  6  Oh.  Div.  839; 
LoTigdendale  Cotton  Company,  L.B.,  6  Ch,  160; 
MiteheU  v.  Seott,  June  29,  1881,  8  B.  876. 

At  advising 

LoBD  PitMiuuiT — The  respondents,  the  Scot- 
tish Provincial  Assurance  Oompany,  are  creditors 
of  the  Athole  Hydropathic  Company,  now  in 
liquidation,  in  two  bonds,  each  for  £7000,  and 
also  in  a  bond  for  £6000,  granted  in  1876  and 
1877,  and  upon  these  bonds  infeftment  was 
duly  taken  by  registration  in  ordinary  form. 
The  creditors  gave  notice  in  August  1886  that 
payment  of  the  bonds  would  be  required  at 
Martinmas  of  that  year,  and  that  intimation  was 
accepted  by  the  company,  through  their  secre- 
tary, 08  sufficient.  liVlien  the  term  of  Martinmas 
arrived,  not  only  was  the  sum  in  the  bonds  not 
forthcoming,  but  there  were  also  arrears  of  interest, 
In  these  ciroumstances  the  bondholders  natur- 
ally resorted  to  all  the  remedies  competent  to 
them  by  law,  and  among  others  they  upon  Ist 
February  1886  raised  an  action  of  poinding  of 
the  groond.     The  liquidator  has  applied  to  the 
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CSoort  to  prevent  this  action  of  poinding  the 
ground  being  carried  any  further,  and  he  moyes 
the  Court  "  to  restrain  tiie  said  Soottiah  FroTin- 
oial  Insurance  Oompany  from  taUng  any  further 
proceedings  in  the  said  actions  of  poinding;  the 
ground  or  in  any  other  action,  suit,  or  proceed- 
ing against  the  company  having  for  its  object  to 
attach  or  affect  the  property  of  the  company." 
He  founds  upon  the  163d  section  of  the  Act  of 
1862,  which  provides  that  "where  any  company  is 
being  wound  up  by  the  Court  or  subject  to  the 
supervision  of  the  Court,  any  attachment,  seques- 
tration, distress,  or  execution  put  in  force  against 
the  estate  or  effects  of  the  company  after  the 
commencement  of  the  winding-up,  shall  be  void 
to  all  intents." 

Now,  it  appears  that  the  order  for  supervision 
was  pronounced  by  the  Court  on  a.  petition  pre- 
sented on  the  same  day  upon  which  the  summons 
of  poinding  of  ground  was  served,  and  an  argu- 
ment upon  this  point  was  addressed  to  us  in  the 
course  of  the  discussion.  But  I  do  not  think  it 
necessary  for  the  purposes  of  the  present  deci- 
sion to  determine  that  point,  or  to  consider 
whether  in  a  voluntary  liquidation  continued 
under  the  [supervision  of  the  Court  the  com- 
mencement of  the  winding-up  is  to  be  held  to 
be  the  date  of  the  resolution  to  wind  up  volun- 
tarily, because  I  am  clearly  of  opinion  that  the 
proceedings  which  are  here  sought  to  be 
restrained  are  not  within  the  scope  of  the  168d 
section.  An  action  of  poinding  of  the  ground  is 
like  an  adjudication,  or  the  sale  of  an  estate 
under  the  powers  of  a  bond,  or  an  action  of 
maills  aud  duties.  These  are  all  diligences 
which  are  open  to  a  heritable  creditor  in  order  to 
enable  him  to  give  effect  to  his  secured  prefer- 
ence, and  BO  far  as  that  security  extends  he  can 
make  it  effectual  even  against  a  trustee  in  a 
sequestration,  and  all  the  more  against  a  liqui- 
dator in  a  liquidation. 

The  security  which  the  heritable  creditor  holds 
over  the  moveables  is  the  same  as  the  security 
which  he  holds  over  tii6  fundvt  of  which  the 
moveables  are  accessories.  It  may  vary,  no 
doubt,  from  time  to  time  as  the  moveables  vary, 
but  it  is  secured  to  him  by  his  infeftment,  and 
accordingly  his  action  of  poinding  of  the  ground 
has  not  the  effect  of  creating  any  preference  of 
new,  but  only  of  giving  effect  to  a  preference  al- 
ready in  existence,  while  in  competing  actions  of 
poinding  of  the  ground  it  is  priority  of  infeft- 
ment which  secures  a  preference. 

It  would  be  an  entire  misconstruction  of  the 
163d  section  if  it  was  held  to  apply  to  a  case  such 
as  the  present.  The  object  of  that  section  is  to 
prevent  anyone  in  a  liquidation  under  supervision 
of  the  Court  from  acquiring  a  preference,  but 
as  that  is  not  the  object  of  the  present  action  of 
the  respondents  I  think  this  noto  for  the  liqui- 
dator falls  to  be  refused. 

LoBD  SHAia>— This  is  only  one  of  a  series  of 
cases  which  have  been  recently  before  this  Court 
in  which  the  heritable  creditor  has  by  means  of 
his  diligence  been  successful  in  carrying  off  the 
Vbole  moveables  on  the  land  with  the  result  of 
leaving  nothing  to  meet  the  ohums  of  the  general 
body  of  creditors.  The  property  of  these  com- 
panies consists  chiefly  in  their  bmldinga  and  fnr- 
TiiahingH,  and  it  ha*  r^teatedly  occurred  that  the 
heritable  creditors  have  stopped  in  after  the 


liquidation  of  the  company  has  commenced  and 
carried  off  the  whole  of  the  furniture  in  the 
buildings  to  the  loss  of  the  other  crediton.  "Baa 
evil  I  have  repeatedly  referred  to,  and  it  has 
been  remedied  so  far  as  bankruptcies  are  oon- 
oemed.  I  can  only  say  that  I  wish  a  similar 
remedy  was  provided  in  liquidations. 

With  this  observation  I  agree  entirely  in  what 
your  Lordship  has  said  as  to  the  present  applioa- 
tion.  A  poinding  of  the  ground  cannot  in  any 
sense  be  said  to  be  an  "attaohmentt  sequestia- 
tion,  distress,  or  execution  "  in  the  sense  of  seotion 
163,  and  in  tiiat  view  of  the  matter  I  agree  with 
your  Lordship  that  we  most  refuse  the  note  for 
the  liquidator. 

LojiD  AsiJf — I  am  entirely  of  the  same  opinion. 
The  heritable  creditor  here  has  not,  by  means  of 
his  poinding  of  the  groimd,  acquired  a  preference 
over  the  moveables.  All  that  he  has  done  has 
been  to  make  an  existing  security  available. 

LoBD  Mx7BE  was  absent. 

The  Court  refused  the  note. 

Counsel  for  Liquidator^— J.  P.  B.  Bobertson, 
Q.O. — Lorimer.  Agents — Graham,  Johnston, 
k  Fleming,  W.S. 

Counsel  for  Scottish  Provincial  Assurance  Co. 
— U.-P.  Mackintosh,  Q-O.^-Jameson.  Agents— 
AnldftHacdouald,  W.S. 


Saturday,  March  20, 
SECOND    DIVISION. 

RITCHIE  V.  CLTDESDALE  BANK,  LIMITED. 

Bank — Banker"!  OUigation  to  Outtotner — Over- 
drafL 

It  is  not  a  relevant  ground  of  action  for 
damages  against  a  bank  for  having  dis- 
honoured a  cheque  which  there  were  not 
funds  to  meet,  that  the  bank  had  been  in 
the  practice  of  frequently  allowing  the  ao- 
count  to  be  overdrawn,  and  had  tbeiel^ 
incurred  by  implication  an  obligation  to 
allow  a  similar  overdraft,  or  at  least  not  to 
refuse  to  honour  the  cheque  without  notice. 
An  action  was  brought  against  a  bank  for 
having  suddenly  refused  to  allow  an  overdraft, 
and  tJaereby  injured  the  credit  of  its  cus- 
tomer, the  pursuer,  and  so  conduced  to  his 
sequestration.  No  express  agreement  to  allow 
the  overdraft  was  proved,  and  the  pursuer 
relied  on  the  previous  custom  of  the  bank 
and  on  a  conversation  by  which  he  had  been 
led,  as  he  averred,  to  believe  that  the 
manager  would  allow  a  certain  overdraft. 
Udd  CI)  that  no  such  obligation  could  be 
inferred  from  the  fact  that  previous  over- 
drafts had  been  allowed ;  (ii)  on  the  prooi^ 
that  the  pursuer  had  not  been  led  to  believe 
that  it  would  be  allowed,  and  (3)  that,  in  any 
view,  the  overdraft  he  made  was  greater  than 
that  which  he  averred  he  had  been  led  to 
believe  he  might  have. 

Defenders  therefore  a»»oUtUd. 
From  October  1884  to  28th  Mansh  188S  John 
Sibbald  Bitohie,  the  porsaer  of  thia  actioD,  and 
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B.  S.  L.  Haidie,  stookbroken,  oairied  on  boai- 
neas  as  stookbroken  in  Edinburgh  under  the  firm 
of  Bitohie  ft  Bardie,  and  they  kept  an  aeconnt 
with  the  Olydeedale  Bank,  limited,  at  the  office 
of  the  bank  in  Edinburgh.  The  firm  and  the 
partners  of  it  were  seqnestrated  on  17th  April 
1885,  the  firm  having  preTionaly,  as  hereinafter 
explained,  been  declared  defaulters  on  the  Stock 
Exchange. 

This  was  an  action  by  Mr  Bitchie  to  recorer 
damages  from  the  Clydesdale  Bank  for  an  alleged 
wrong  done  to  him  by  them  in  stopping  the 
firm's  aooonnt  and  refusing  to  honour  their 
eheqaea  on  28th  March  188S,  with  the  recmlt  of 
bringing  out  the  sequestration  of  himself  and 
his  firm. 

The  material  aTerments  of  the  pnrsner  were  as 
follows,  Tix.,  that  prior  to  the  formation  of  his 
firm  he  had  dealt  with  the  Boyal  Bank,  but  that 
his  partner,  Hardie,  having  previously  dealt  with 
the  defenders,  and  having  a  security  there  which 
was  continued  to  the  firm,  the  defenders'  agent, 
Mr  Henderson,  had  expressed  a  wish  that  the  firm 
should  deal  with  the  defenders,  and  promised 
them  facilities  such  as  Hardie  had  before  enjoyed; 
that  notwithstanding  the  withdrawal  of  the  secu- 
rity the  promise  that  facilities  should  be  given 
was  continued,  and  in  point  of  fact  the  only  secu- 
rity held  by  the  defenders  from  8tfa  January  till 
28th  March  1886  was  worth  about  £250 ;  further, 
that  the  practice  on  the  Edinburgh  Stock  Ex- 
change was  that  shares  were  bought  and  sold  for 
fortnightly  settlement,  the  purchaser  sending  his 
broker  a  dieqae  for  the  price  the  day  before  the 
settling-day,  and  it  being  that  broker's  duty  on  the 
settUng^ay  to  pay  over  the  price  to  the  selling 
broker  in  return  for  the  transfer  which  was  then 
delivered  on  the  seller's  behalf-;  that  the  Hth 
and  28th  March  1885  were  settling-days ;  that  at 
14th  the  firm  bad  overdrawn  their  amount  £1800, 
or  deducting  the  £250  security,  £1050  ;  that  dur- 
ing the  week  ending  on  28th  Hardie  had  casual 
interviews  with  Henderson  at  the  bank,  when  the 
latter  asked  that  the  balance  might  be  kept 
down  so  that  his  quarterly  return  to  the  head 
oiBoe,  then  due,  might  be  the  more  favourable ; 
that  Hardie  promised  to  do  what  he  could  to  this 
end,  though  he  had  a  large  amount  for  settlement 
on  28th.  "(Oond.  6)  ...  On  Friday,  27th  March, 
Mr  Hardie  went  to  the  bank  for  the  purpose  of 
paying  in  cheques  to  the  amount  of  £1 805,  and 
wUle  he  was  in  the  course  of  doing  so  he  had 
another  interview  with  Mr  Henderson,  who,  re- 
ferring to  bis  former  conversation  on  the  subject 
of  the  account,  asked  the  state  it  was  then  in — 
meaning  after  credit  had  been  given  for  the  sum 
which  bad  just  been  paid  in.  Mr  Hardie  said 
there  was  a  small  balance  (£300)  at  credit,  but 
added  that  the  firm  would  require  an  overdraft 
of  as  much  as  they  had  had  at  last  settlement 
(£1800),  or  more.  Mr  Henderson  asked  how 
much  more.  Mr  Hardie  replied,  £2000  at  the 
outside.  This  conversation  was  held  in  the  tell- 
ing-room. Mr  Henderson  then  took  Mr  Hardie 
to  his  private  room,  and  had  further  conversa- 
tion as  to  the  outstanding  balances  due  to  the 
firm.  He  suggested  the  firm  should  press  for 
payment,  offering  to  disoonnt  a  bill  for  part  of 
one  of  the  balances  mentioned,  and  which  bill 
was  subsequently  got.  Mr  Hardie  further  stated 
that  his  partner  Mr  Bitohie  had  never  acted  in 
the  my  of  ■  squeezing  clients,'  but  he  would  do 


wiiat  he  eould  to  get  in  moneys  due  to  the  Ann. 
Nothing  occurred  at  this  interview  to  induce  Mt 
Hardie  to  suppose  that  his  firm's  cheques  would 
not  be  cashed  on  the  Saturday,  and  Mr  Hender- 
son well  knew  that  it  was  his  belief  and  expec- 
tation that  they  would  be  cashed.  (Gond.  7)  The 
said  cheques,  representing  as  aforesaid  the  sum 
of  £1805,  were  cheques  which  the  firm  had  re- 
ceived from  customers  to  pay  for  shares  and 
stocks  that  had  been  bought  for  delivery  at  the 
settlement  on  Saturday  28th  March.  Mr  Hen- 
derson knew  the  purpose  for  which  these  cheques 
had  been  received.  He  saw  Mr  Hardie  pay  them 
in.  He  knew  also  that  they  cOnld  not  be  law- 
fully applied,  and  were  not  intended  to  be  ap- 
plied, in  reduction  of  the  pursuer's  firm's  account 
with  the  bank,  and  that  they  would  not  have 
been  paid  into  the  bank  at  all  but  for  the  under- 
standing and  expeotation  that  the  firm's  cheques 
would  be  honoured  as  usual,  and  that  they  would 
have  been  at  once  re-olaimed  or  stopped  if  he  had 
refused  Mr  Bardie's  request  to  be  permitted  to 
overdraw  to  the  extent  of  £2000  asked,  or  if  the 
least  hint  had  been  given  that  any  change  was 
in  oomtemplation  in  the  course  of  dealing  which 
had  subsisted  between  the  bank  and  the  firm." 

The  pursuer  then  set  forth  that  it  had  been 
arranged  before  this  conversation  that  the  de- 
fenders should  advance  £1600  to  take  up  cer- 
tain Arizona  shares  upon  the  joint  accept- 
ance of  the  firm  and  two  clients,  which  the 
defenders  agreed  to  discount,  a  transfer  of  the 
shares  being  taken  to  trustees  for  the  defenders, 
and  being  ready  for  delivery  on  the  28th.  Fur- 
ther, that  having  paid  in  the  £1805  on  Friday 
(27tb)  and  having  other  funds  amounting  to 
£1323  ready  to  lodge  on  Saturday  (28th),  the 
firm  drew  cheques  on  the  defenders  for  £8356, 
the  whole  sum  they  required  for  settlements  on 
the  28th,  the  effect  of  which  would  have  been  to 
leave  their  account  practically  as  it  stood  before 
the  £1805  was  paid  in ;  that  the  firm  was  per- 
fectly solvent,  and  nothing  had  occurred  since 
Henderson's  interview  wit£  Hardie  to  justify  a 
suspension  of  its  credit,  but  notwithstanding, 
about  12  o'clock  (half-an-hour  before  the  Stock 
Exchange  closed)  on  Saturday  the  28th  Hender- 
son sent  for  Hardie  and  told  him  the  cheques  of 
the  firm  would  not  be  cashed ;  that  Hardie  told 
him  the  £1823  above  mentioned  would  be  lodged, 
that  ho  had  a  bill  Jor  £250  and  £60  in  notes,  and 
that  the  securities  then  in  the  bank  were  worth 
£239,  Ss.  3d.  but  that  Henderson  said  that  was 
not  enough  without  putting  the  defenders  again  in 
advance,  which  he  would  not  do ;  that  there  being 
only  a  few  minutes  to  spare,  it  was  impossible  to 
make  other  arrangements,  and  the  firm's  cheques 
being  returned  they  were  declared  defaulters  and 
the  pursuer  irretrievably  ruined,  and  the  firm 
which  had  been  doing  a  safe  busincEs  worth  £2000 
a-year  brought  to  sequestration,  whereas  if  reason- 
able notice  of  Henderson's  intentions  had  been 
given  money  would  have  been  gathered  to  meet 
tiie  firm's  engagements  and  the  disaster  averted. 
"(Cond.  12)  It  is  averred  that  the  action  of  the 
bank  having  been  in  violation  of  their  express 
agreement  to  allow  the  account  to  be  overdrawn, 
as  well  as  of  the  course  of  dealing  which  hitherto 
subsisted — a  course  of  dealing  which  no  hononr- 
able  merchant  or  banker  would  have  terminated 
without  reasonable  and  timeous  notice— the  de- 
fenders are  l^^ally  responsible  for  all  the  loss  and 
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jnjury  vhioh  have  been  the  conseqaenoe.  The 
pnTsneT  has  suffered  giievioasly  in  health,  for- 
tune, and  character.  .  .  .  This  action  has  become 
neoessaiy  for  the  yindication  of  his  character, 
and  the  restoration  of  the  position  and  credit 
vhich  he  held  before  the  bank  caused  his  ruin. 
In  name  of  damages  and  lokUium  he  claims 
£6000." 

Action  was  reserved  for  re-delivery  of  the 
cheques  for  £1805  paid  in  on  27th,  the  pursuer 
averring  that  the  application  of  them  to  the  debit 
balance  vas  an  attempt  to  use  for  that  purpose 
cheques  of  the  firm's  customers  entrusted  to  them 
for  a  specific  purpose. 

The  pursuer  pleaded— "(1)  The  defenders  hav- 
ing, in  breach  of  their  undertaking  to  honour  the 
drafts  of  the  pursuer's  firm,  wrongfully  failed  so 
to  do,  are  liable  in  damages.  (2)  The  said  £1805 
cheques  having  been  paid  in  by  the  pursuer's 
Arm,  in  the  belief  and  expectation  induced  by 
the  defenders  tiiat  they  would  be  permitted  to 
draw  to  the  extent  intimated,  the  defenders  are 
precluded  from  denying  that  they  were  under  a 
promise  and  engagement  to  the  effect  alleged. 
(8)  In  no  event  were  the  defenders  entitled  to 
close  the  pursuer's  firm's  aocount  without  time- 
oos  notice,  and  the  defenders  are  liable  in 
damages  as  concluded  for." 

The  defenders  denied  that  the  firm  were 
allowed  unsecured  overdrafts  when  desired,  but 
only  temporarily  and  by  special  arrangement. 
They  also  denied  the  accuracy  of  the  pursuer's 
(Statement  as  to  the  conversations  between 
Henderson  and  Hardie.  They  pleaded  that  the 
pursuer's  statements  were  irrelevant,  and  that  in 
the  circumstances  they  were  entitled  to  dis- 
honour the  cheques  of  the  pursuer's  firm. 

The  action  was  intimated  to  the  pursuer's  trus- 
tee, who  did  not  appear. 

The  Lord  Ordinary  (Fbabbb)  allowed  a  proof. 

The  pursuer  examined  Ur  Henderson.  He 
deponed  that  the  account  of  the  firm  on  the  26th 
March  was  overdrawn  £1482,  that  on  the  27th 
Hardie  paid  in  £1806,  a  great  part  of  which  was 
in  cheques  [these  were  the  cheques  of  the  firm's 
customers  for  settling  the  price  of  the  shares 
they  were  buying] ;  that  seeing  him  in  the  bank 
he  spoke  to  Haxdie  on  this  occasion  to  remind 
him  of  a  previous  promise  to  pay  up  the  overdraft ; 
that  Hardie  said  he  had  lost  been  paying  in  money ; 
that  he  (Henderson)  told  him  (Hardie)  overdrafts 
would  not  be  repeated  ;  that  he  asked  him  what 
he  bad  to  pay  out  and  get  in  on  the  next  day 
(Saturday  28th),  and  from  his  answer  it  appeared 
that  he  would  need  a  good  deal  of  money  then 
but  not  how  much ;  that  on  £1000  to  £2000 
being  spoken  of  as  what  might  be  required  he 
told  him  they  would  not  get  it ;  that  on  28th  the 
cheques  drawn  by  the  firm  for  their  settlement 
that  day  came  in  from  the  varions  banks  to  which 
the  sellers  of  stocks  had  paid  them  in  about  11  -SO ; 
that  he  saw  them  to  be  far  above  what  Hardie 
spoke  of  the  day  before;  that  he  sent  several 
times  for  Hardie,  and  on  his  arriving  and  proving 
to  have  insuflicient  money — what  he  had  and 
what  he  offered  being,  after  taking  into  account 
all  at  his  credit,  as  margin  on  a  security,  insuffi- 
cient to  meet  Uie  cheques  that  came  in — still 
refused  to  cash  the  cheques,  when  Hardie  went 
•way  to  get  help  from  a  friend  whom  he  expected 
to  aid  him ;  that  he  then  deferred  action  till 
there  wag  just  time  to  send  back  the  cheques  to 


the  other  banks  as  diahonoored,  at  12-30 ;  that 
it  was  usual  before  stopping  an  overdraft  to  give 
notice  to  the  customer,  according  to  the  eirenm- 
stances  of  the  case,  that  he  conaidsred  his  eon- 
versation  on  the  Friday,  taken  with  previons 
conversations,  good  notice;  that  Kitohie  ft  Hardie 
had  had  overdrafts  on  previous  oooasions;  that 
he  did  not  know  till  after  the  stoppage  of  the 
cheques  that  the  £1806  paid  in  on  the  Friday 
consisted  of  customer's  cheques,  Hardie  having 
himself  represented  it  as  intended  to  reduce  the 
overdraft. 

On  the  other  hand,  Hardie,  whom  the  pniBoer 
also  examined,  deponed  that  the  £1806  was  paid  in 
in  customer's  cheques  to  meet  the  settlement,  not 
to  pay  off  the  overdraft ;  that  he  had  told  Hendarr 
son  on  the  27th  they  would  require  about  £2000  of 
an  overdraft  on  28tb,  and  Henderson  never  said  a 
word  about  refusing  overdrafts  and  stopping  the 
account,  and  that  the  result  of  the  conversation 
was  that  it  was  agreed  that  they  were  to  be 
allowed  to  overdraw  at  least  np  to  £1800 ;  that 
on  the  28th  he  went  to  the  bank  and  showed 
Henderson  that  if  the  cheques  were  honoured 
the  account  would  stand  just  as  it  did  before  the 
£1805  was  paid  in,  but  that  Henderson  told  him 
he  had  only  a  few  minutes  to  provide  the  money, 
otherwise  the  cheques  would  be  dishononred; 
that  he  left  the  bank,  and  while  consulting  with 
a  gentleman,  who  was  already  his  cautioner  on 
the  Exchange,  saw  a  porter  come  in  from  the 
National  Bank  with  one  of  the  dishononred 
cheques,  which  therefore  must  have  been  sent 
off  as  soon  as  he  left  Henderson ;  that  the  firm 
had  been  overdrawing  frequently  for  some  time, 
and  had  no  warning  up  tUl  28Ui  of  the  course 
Henderson  was  to  pursue. 

The  pursuer  led  evidence  to  show  that  with 
warning  he  could  have  produced  sufficient  money 
on  the  28th  to  avoid  what  had  occurred. 

It  appeared  from  the  evidence  of  tbo  cheque- 
clerk  in  the  defender's  bank  that  on  the  27tb, 
immediately  after  seeing  Hardie,  Henderson 
ordered  that  overdrafts  should  not  be  allowed, 
telling  the  witness  the  account  was  now  put  on 
the  right  side  and  there  were  to  be  no  more  over- 
drafts. 

The  Iiord  Ordinary  assoilzied  the  defenders, 
finding  no  expenses  due. 

"  C^inion. — The  pursuer's  firm  of  Bitchie  t 
Bardie  opened  an  account  with  the  defenders  at 
their  branch  office  in  Oeorge  Street,  Edinburgh, 
on  the  13th  of  November  1884— which  account 
consisted  of  payments  of  sums  of  money  by 
Bitchie  ft  Hardie,  and  the  drawing  from  the 
defenders  (who  are  money-lenders)  of  such 
money  as  they  needed  in  their  daily  business. 
Upon  the  28th  of  March  1885  the  defenders, 
through  their  assistant  manager  in  Edinbni^ b, 
Mr  Henderson,  abruptly  closed  the  account,  and 
refused  to  honour  the  cheques  which  Bitchie  ft 
Hardie  had  passed  upon  that  day.  The  mult 
was  that  the  credit  of  the  firm  of  Bitchie  ft 
Hardie,  and  of  the  pursuer  as  one  of  the  mem^ 
bers  of  that  firm,  was  destroyed,  and  sequestra- 
tion of  the  estates  of  both  the  partners  shortly 
afterwards  followed. 

"This  is  an  action  of  damages  at  the  instance 
of  John  Sibbald  Ritchie,  the  senior  partner  of 
the  firm,  against  the  Clydesdale  Bank  (Limited) 
for  the  abrupt  closure  of  the  account  and  the 
consequent  ruin  of  the  pursuer.    The  defence  of 
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the  bank  ia,  that  they  had  a  ri{^t  to  oloee  the 
aoconnt  at  any  time  they  pleased,  and  this  de- 
fence 18  perfectly  soiwd  in  law,  anleaa  there  was 
an  agreement,  express  or  implied,  that  the 
cheques  of  the  firm  of  Bitchie  &  Hardie  should 
oontinne  to  be  honoured.  Express  agreement  ia 
not  alleged  upon  the  record,  but  it  it  said  that 
something  tantamonnt  to  an  express  agreement 
has  been  proved. 

"  On  the  27tb  of  March  1886  the  firm  of  Bitchie 
A  Hardie  had  overdrawn  their  acoonnt  to  the 
amount  of  £1482,  Os.  2d.  On  that  day,  how- 
ever, they  had  paid  into  their  acoonnt  the  sum 
of  £1805  which  turned  the  balance  in  thur 
favour  to  the  amount  of  £322,  19s.  lOd.  On 
this  day  they  drew  out  £16,  Ss.,  which  reduced 
the  balance  at  their  credit  to  £306,  14s.  lOd. 
These  £1806  were  contained  in  cheques  of  cus- 
tomers of  Bitchie  &  Hardie,  given  to  them  for 
payment  of  stocks  which  the  customers  had  pur- 
chased, and  which  were  to  be  delivered  on  the 
following  day,  the  28th  of  March.  The  money 
was  therefore  really  the  moneys  of  the  oustomeia 
of  the  firm,  and  Mr  Henderson,  the  assistant 
manager  for  the  defenders,  in  the  Qeorge  Street 
Branch  in  Edinburgh,  who  saw  the  payment 
made  of  the  £1806  to  the  teller  of  the  bank 
knew  this  perfectly  well.  Still  the  payment 
was  made  as  for  Bitchie  &  Hardie. 

"  On  the  28th  March  Bitchie  &  Hardie  drew 
eheques  upon  their  account  which  were  pre- 
sented to  the  amount  of  £2800,  which  wotdd 
have  exhausted  the  small  balance  then  at  their 
credit,  and  left  a  very  large  sum  overdrawn  if 
the  cheques  had  been  honoured. 

'  ■  The  cheques  so  presented  were  dishonoured  by 
the  bank  upon  the  28th  of  March.  This  was 
immediately  intimated  upon  the  Stock  Exchange 
and  to  the  other  banks,  and  the  result  was  the 
collapse  of  Bitchie  &  Hardie. 

"  It  is  proved  that  the  firm  (taking  into  account 
the  £1806  which  was  paid  on  the  27th  of  March), 
tendered  or  had  at  their  command  funds  suffi- 
cient to  meet  the  whole  cheques  which  were 
drawn,  so  far  as  these  cheques  increased  the 
overdraft  beyond  the  sum  that  had  been  over- 
drawn before  the  £1805  was  paid  in.  In  short, 
if  the  bank  had  honoured  the  cheques  presented 
to  them  on  the  28th  of  March  they  would  have 
been  in  the  same  position  as  they  were  in  on  the 
morning  of  the  27th,  that  is  to  say,  with  a  sum 
overdrawn  to  the  amount  of  £1482. 

"  The  bank  were  in  the  habit  of  allowing  the 
firm  to  overdraw  their  account.  It  was  indeed  in 
consequence  of  the  solicitations  of  Mr  Henderson, 
their  assistant  manager,  that  the  firm  opened 
their  account  with  the  bank  at  all.  No  sort  of 
unpleasantness  occurred  between  the  firm  and 
Mr  Henderson  until  a  week  before  the  end  of 
March,  when  Mr  Henderson  became  uneasy  at 
the  state  of  the  aocount.  Ho  had  heard  of  the 
loss  whioh  the  firm  had  made  through  a  defaulting 
debtor,  Ligertwood,  of  Aberdeen,  to  the  amount 
of  £600.  This  induced  Mr  Henderson  to  require 
the  firm  to  keep  down  these  overdrafts,  which 
Mr  Hardie  for  his  firm  promised  to  do.  On  the 
27th  of  March  (whioh  was  a  Friday,  and  was  the 
day  preceding  the  settling-day  on  the  Stock 
Exchange),  Mr  Hardie,  after  having  paid  into 
the  bank  the  £1806,  had  a  conversation  vitb  Mr 
Henderson  at  the  latter's  request  in  the  telling- 
room,  and  afterwards  in  Mr  Henderson's  private 


room,  the  subject  of  the  conversation  being  as  to 
how  much  money  Hardie  would  need  for  next  day's 
settlement,  and  about  the  propriety  of  keeping 
down  the  overdrafts.  Henderson  says  that  Hardie 
intimated  that  he  would  need  £1500.  Hardie 
says  that  he  intimated  he  would  need  £2000  of 
overdraft.  The  amount  is  of  no  consequence. 
If  the  Lord  Ordinary  could  hold  it  to  be  proved 
that  Henderson  had  agreed  to  give  either  £1600 
or  £2000  he  wonld  sustain  thisjaction  of  damages. 
But  he  cannot  find  it  to  be  so  proved.  There 
can  be  on  the  evidence  no  doubt  that  Hardie  left 
the  bank  that  day  after  his  conversation  with 
Henderson  in  the  firm  and  assured  belief  that 
Henderson  would  accommodate  him  on  the  mor- 
row, as  he  had  accommodated  him  on  previous 
days,  with  an  advance  of  money  sufficient  for  Ms 
needs,  and  there  can  be  no  doubt  that  Henderson 
knew  that  Hardie  had  left  him  under  that  belief, 
and  he  did  not  disabuse  him,  as  he  ought  to  have 
done,  of  the  delusion  and  mistake  under  which 
he  was  labouring.  On  tbe  contrary,  the  moment 
Hardie  was  out  of  the  bank  Henderson  stepped 
over  to  the  cheque-clerk  and  said  to  him  that  the 
account  was  now  put  on  tbe  right  side  (the  £1806 
having  been  paid  in),  and  to  stop  all  further  over- 
drafts. Hardie  in  simple  confidence  goes  to  his 
office,  and  he  shows  what  the  conclusion  he  drew 
from  the  conversation  with  Henderson  was  by 
not  saying  one  word  to  his  partner,  the  pursuer, 
of  the  peril  in  which  the  firm  stood.  He  could 
not  have  so  acted  if  Henderson  had  informed 
him,  as  he  said  he  did,  that  the  cheques  would 
not  be  honoured  on  the  morrow.  The  Lord 
Ordinary  does  not  believe  that  Henderson  said 
this  to  Hardie. 

■ '  The  cheques  were  presented  on  Saturday  the 
28th,  and  payment  was  refused  notwithstanding 
that  Hardie  showed  Henderson  that  he  had  money 
sufficient,  if  the  cheques  were  honoured,  to  leave 
tbe  account  only  with  tbe  sum  due  as  it  was  on 
the  morning  of  the  27th.  The  whole  thing  was 
roughly  done ;  it  was  contrary  to  the  usual  custom 
of  banks.  To  give  twenty  minutes'  notice  that 
the  account  was  to  be  closed,  and  that  upwards 
of  £2000  must  be  raised  within  these  twenty 
minutes,  is  so  contrary  to  all  tbe  established  ways 
of  dealing  with  a  onstomer  that  it  is  very  diffionlt 
to  defend  it,  but  still  the  Lord  Ordinary  is  un- 
able to  spell  out  of  the  facts  and  occurrence  an 
agreement  to  honour  the  cheques  presented  upon 
the  28th  of  March  1885. 

"  The  mere  fact  that  the  pursuer  and  his  firm 
had  been  allowed  to  overdraw  their  account  on 
former  occasions  of  Stock  Exchange  settlements 
does  not  operate  so  as  to  bar  the  money-lender 
from  stopping  his  advances.  His  business  is  of 
somewhat  critical  a  character,  depending  upon 
the  varying  credit  of  his  customers,  and  he  can- 
not be  tied  down  in  reference  to  this  action  to- 
day by  his  action  last  week.  Some  consideration 
no  doubt  is  due  to  a  customer  before  his  account 
is  closed.  Some  notice  is  given  (which  was  not 
done  here)  by  every  bank  whioh  wishes  to  retain 
and  encourage  its  business,  before  such  an  abrupt 
termination  shall  be  brought  to  a  customer's 
credit.  Mr  Henderson  here  brought  two  men  to 
the  ground  who  might  but  for  bim  have  been  in 
the  enjoyment  still  of  their  income  of  £2000. 
But  for  such  a  result  the  law  cannot  in  the  oir- 
oumstanoes  of  this  case  give  any  redress  in  the 
way  of  damages." 
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The  poisner  reolaimed,  and  argned — There  was 
an  agreement  averred  and  proved  by  the  bank 
tbroagh  their  manager  to  honour  the  puraner's 
oheqnes,  or  at  anyrate  there  had  been  conduct  anch 
as  led  the  parsoer  to  believe  his  cheques  would  be 
honouied— j9mt(A  t.  Hughes,  June  6,  1871,  L.B. 
6  Q.B.  697,  opinion  of  Lord  Blackburn,  607; 
Bell's  Prin.,  sec.  231 ;  GoUUnion  ▼.  Litter,  Deo. 
3,  1855, ;  7  De  Jez,  Maon.  &,  Gordon,  634.  But 
it  might  be  stated  as  a  proposition  applicable  to 
this  state  of  facts,  that  once  the  relation  was  estab- 
lished of  banker  and  creditor,  it  was  the  duty 
of  the  banker  (on  arriving  at  that  determina- 
tion) to  intimate  at  once  to  the  customer 
that  his  cheques  are  not  to  be  honoured. 
When  once  the  banker  had  intimated  his  willing- 
ness to  honour  the  customer's  overdrafts  he  was 
not  entitled  to  stop  this  without  giving  notice — 
iSmitAv.^u^^.Iiord  Blackburn's  opiniou,«upra; 
Marzetti  v.  WiUiamt  and  Olhert,  Nov.  18,  1830, 
1  B.  &  A..  416.  The  Lord  Ordinary  had  found 
the  facts  in  the  pursuer's  favour,  but  had  shrunk 
from  deducing  the  sound  legal  inference  from 
these  facts. 

The  defenders  replied — ^TTnless  it  was  proved 
that  such  an  agreement  had  been  made,  then  the 
agent  could  not  by  bis  refusal  to  honour  the  over- 
drafts render  the  bank  liable  in  damages.  Such 
an  i^reement,  which  was  just  a  gratuitous  pro- 
mise, could  only  be  proved  seripto.  No  such 
proof  of  an  express  agreement  had  been  offered. 
The  implied  agreement  said  to  have  been  dis- 
closed by  Hardie's  leaving  the  office  in  the  belief 
that  his  cheques  were  to  be  honoured  failed  also, 
because  it  was  proved  that  he  did  not  leave  the 
office  with  this  idea. 

At  advising— 

LoBD  TouNO — This  is  an  action  by  a  customer 
of  a  bank  against  that  bank  for  damages,  the 
ground  of  action  being  that  on  a  certain  occasion 
and  under  certain  circumstances  which  are  set 
forth  on  the  record,  the  bank  declined  to  honour 
his  overdrafts.  It  is  admitted  that  if  the  bank 
had  honoured  the  drafts,  for  not  honouring  which 
he  seeks  to  make  them  liable  in  damages,  his 
account  would  have  been  overdrawn  to  the 
amount  of  £2600.  I  shall  explain  exactly  how  I 
reach  that  sum  immediately. 

The  action  is  unique,  altogether  unprecedented. 
The  parties  could  refer  us  to  no  case  in  this 
country  or  in  England  at  all  resembling  it — an 
action  of  damages  against  a  bank  for  not  permitt- 
ing an  account  to  be  overdrawn.  One  therefore 
naturally  looks  somewhat  carefully  to  the  state- 
ment on  which  an  altogether  unprecedented  ac- 
tion is  presented  to  the  Oonrt.  I  have  examined 
the  averments  very  carefully,  and  without  going 
into  them  in  detail — which  in  the  view  I  take  of 
the  case  wonld  be  unprofitable — I  think  I  accur- 
ately represent  tbem  generally  thus. 

'The  pursuer  Mr  Bitohie  says  he  had  been  a 
customer  of  the  bank  for  some  time.  It  was  not 
a  long  time — I  think  it  could  be  measured  by 
months —  still  he  had  been  a  customer  of  the 
bank  for  some  time.  He  also  says  that  he  had 
been  permitted  to  overdraw  his  account  upon 
previous  occasions,  and  that  he  had  reasonable 
grounds  for  believing  that  the  accommodation — 
the  favour — which  bad  been  extended  to  him  on 
former  occasions,  would  be  repeated  on  this  oc- 
casion in  question  ;  but  that  as  it  was  not  re-  J 


peated  as  he  had  expected,  he  has  sufferad  a  legal 
wrong,  for  which  he  is  entitled  to  oompensation 
in  the  shape  of  damages.  He  says  further — and 
that  is  the  only  other  way  in  which  the  case  is  pot 
— that  immediately  before  the  overdrafts  were 
refused  to  be  honoured  he  had  an  accidental — not 
a  premeditated  but  an  aocidental — interview  with 
the  manager  of  the  bank,  who,  if  he  did  not  pro- 
mise that  the  overdrafts  would  be  honoured,  at 
all  events  spoke  to  him  in  a  way  that  encouraged 
him  to  believe  that  they  wonld. 

In  these  words  I  think  I  have  stated  the  grounds 
of  this  unique,  unprecedented  action  quite  aoonr- 
ately  as  they  are  presented  on  this  record.  I 
confess  that  if  the  case  had  come  before  me  ori- 
ginally upon  such  a  record  I  should  without 
hesitation  have  dismissed  it  without  inquiry.  I 
do  not  understand  the  proposition  otherwise  than 
as  an  altogetherextravagant  proposition-  -the  pro- 
position, namely,  that  any  bank  or  banker  is 
under  a  legal  obligation  to  permit  a  customer  to 
overdraw  his  account.  It  is  ridiculous  upon  the 
statement  of  it,  and  it  becomes  a  shade  less  abaurd 
— hardly  appreciably  less  absurd — if  you  say  that 
the  bank  or  banker  had  been  pleased  to  allow  the 
customer  to  overdraw  upon  previous  oooasions. 
But  to  infer  a  legal  obligation  from  that  oircum- 
stance  so  that  the  bank  should  be  liable  in  dam- 
ages if  the  favours  which  had  been  previously 
given — there  being  no  obligation  in  the  world  to 
grant  them  at  all — were  not  continued, — I  say 
Uiat  is  a  proposition  only  a  shade,  if  indeed  it  te 
n  shade,  less  extravagant  than  the  other. 

I  suppose  it  is  a  familiar  fact  that  the  oustomers 
of  banks  are  permitted  to  overdraw  their  aooonnts. 
If  a  cheque  for  more  than  the  amount  at  his 
credit  is  presented,  the  bank  apparently  honours 
it  according  to  the  amount  of  the  cheque,  and  the 
banker's  opinion  of  the  customer.  I  daresay  the 
occasions  would  be  numerous  enough  in  which  a 
customer  would  be  very  angry  and  feel  himself 
very  ill-nsed  if  o  cheque  of  his  beyond  the 
amount  of  his  account,  but  stiU  within  a  reason- 
able amount,  were  dishonoured.  But  even  in 
such  a  case,  his  remedy  would  not  be  an  aoti(m 
of  damages  against  the  bank,  who  was  in  no  way 
bound  to  advance  money  by  overdraft,  bat  in 
discontinuing  to  bank  with  a  disobliging  and  un- 
accommodating banker.  I  cannot  conceive  any 
other  remedy  which  he  would  have.  Cnstomen 
of  banks,  and  the  banks  themselves,  may  be  very 
fairly  allowed  to  take  charge  of  their  respeotive 
interests  in  that  respect.  It  is  repetition,  and 
therefore  superfluous,  to  say  that  as  a  customer 
wonld  have  no  action  of  damages  against  a  bank 
for  invading  or  withholding  any  right  of  his,  or 
doing  any  legal  wrong  in  refusing  to  honour  a 
first  overdraft,  a  legal  wrong  and  legal  remedy 
would  not  arise  on  a  bank  refusing  the  second  or 
the  third  time,  or  for  that  matter  the  hundredth 
time,  to  honour  an  overdraft.  There  never  te 
any  legal  obligation  in  such  circumstances.  It  is 
for  the  consideration  of  the  bank  on  each  oooasion 
whether  they  will  honour  an  overdraft  or  not.  I 
therefore  attach  no  significance  to  the  fact,  as  it  is 
averred,  that  the  pursuer  had.been  permitted  upon 
previous  occasions  to  overdraw  his  aooount — that 
is  to  say,  that  his  overdrafts  had  been  honoured  ; 
and  as  for  evidence,  I  should  not  have  allowed 
evidence  upon  it,  and  am  therefore  unwilling  to 
examine  the  evidence  at  all.  But  then  the  pur- 
suer says  that  the  manager  of  the  bank  in  Edin- 
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buigh  either  promised  on  the  day  before  his  oyer> 
drafts  were  refnaed,  or  spoke  so  enoonragingly 
to  him  as  to  create  the  belief  ia  bis  mind,  or  en- 
oooraged  bim  to  retain  the  belief  or  expectation, 
that  his  drafts  would  be  honoured  on  the  follow- 
ing day ;  and  that  his  expectation  so  enoonraged 
being  disappointed,  a  legal  wrong  was  done  to 
him  for  which  he  is  entitled  to  the  remedy  of 
damages.  I  think  this  is  just  as  extravagant  a 
proposition  as  the  other.  It  was  explained  to  tu 
very  frankly  that  if  this  conversation  with  the 
manager  had  not  occurred  the  pursuer  would 
have  maintained  the  present  action  all  the  same 
— that  it  was  an  accidental  conversation  not  pre- 
meditated by  the  pursuer,  who  by  his  partner 
was  accidentally  in  the  bank  for  another  purpose, 
when  he  was,  unexpectedly  to  himself,  addressed 
by  the  manager.  And  to  say  that  this  was  a  pac- 
tion, an  obligation  for  the  breach  of  which  dam- 
ages may  be  recovered  upon  parole  evidence  of 
the  import  of  the  conversation,  is,  I  repeat,  a 
propoeition  which  I  cannot  give  countenance  to 
for  a  moment.  Even  if  you  take  the  pursuer's 
averments  upon  it,  which  in  refusing  proof  as  I 
should  have  done  I  would  be  obliged  to  do,  it  is 
a  nudum  pactum — so  distinctly  a  nudum  pactum 
that  I  oould  not  wish  a  better  to  instance  as  an 
example  of  a  nudum  pactum  ex  quo  non  oritur 
actio  ;  it  is  as  naked  as  anything  could  be  which 
is  capable  of  being  represented  as  &  pactum — an 
accidental  conversation  followed  by  nothing ! 

Therefore  I  should  altogether  have  declined 
to  send  this  case  to  proof,  and  thrown  oat  unhesi- 
tatingly this  admittedly  unique  and  altogether 
unprecedented  action,  upon  the  statement  which 
showed  it  to  be  unique  and  unprecedented. 

But  inquiry  was  allowed ;  and  I  refer  to  the 
proof  only  for  the  purpose  of  doing  the  manager 
of  the  bank  the  justice  to  which  I  consider  be  is 
entitled,  of  saying  that  in  my  opinion — which  is 
as  dear  and  distinct  as  any  opinion  I  am  capable 
of  forming  upon  such  a  matter  can  be — his  con- 
duct was  in  no  respect  blameworthy.  I  entirely 
believe  every  word  he  says ;  and  I  altogether  ap- 
prove of  his  conduct  in  the  matter,  and  dissent 
from  any  expression  which  may  be  con- 
strued into  a  reflection  upon  his  conduct. 
The  pursuer's  case  against  him  is  that  he 
was  desirous  of  making  this  over-advance  to  him 
—  that  he,  the  bank  manager,  nltroneonsly  and 
gratuitou^y  came  forward  and  gave  him  the 
asBorance  that  he  would  have  it,  either  in  express 
terms  or  by  using  words  which  encouraged  that 
expectation,  and  that  then  he  turned  round  to 
the  cashier  and  said,  "Now, see  that  that  man's 
cheques  are  no  farther  honoured,  and  that  there 
is  no  overdraft  of  his  account."  If  he  had  so 
acted  he  would  certainly  have  acted  in  a  most 
censurable  manner.  Be  wonld  have  acted  in 
violation  of  his  duty  to  his  employers,  and  have 
been  doing  a  most  uncalled  for  and  inexplicable 
injury  to  the  pursuer.  But  what  he  himself  says 
he  did  is  exactly  what  one  would  have  expected 
from  a  gentleman  in  his  position.  That  he  should 
remonstrate  against  past  overdrafts  upon  this 
account,  and  that  he  should  say  it  could  not  bo 
permitted  to  be  continued,  was  his  daty  to  his 
employer,  and  was  his  only  safe  course  for  him- 
self. But  the  statement  is  made,  nevertheless, 
that  he  come  forward  to  the  pursuer,  who  was  in 
the  bank  ior  another  purpose,  and  gratuitously 
addressed  liim  with  wo^  to  enoooiage  the  belief 
TOb  xzin. 


that  his  cheques  would  be  honoured  on  the 
following  day,  or  even  assured  him  that  they 
would.  I  asked  more  than  once  if  any  motive  could 
be  suggested  in  explanation  of  Mr  Henderson 
acting  in  a  manner  contrary  to  his  duty  to  his 
employers,  and  contrary  to  his  duty  to  himself, 
and  doing  the  most  ultroneous  injury  that  could 
be  suggested  to  the  pursuer.  Kone  in  the  world 
was  suggested,  and  yet  we  are  asked  to  disbelieve 
the  account  which  he  gives  himself — an  account 
in  accordance  with  his  duty,  and  in  accordance 
with  good  sense,  and  to  believe  another  which 
would  impute  a  violation  of  his]  duty  to  him,  as 
well  really  as  an  injury  to  himself  and  to  the 
pnrsuer,  without  any  cause  whatever. 

Something  was  at  one  time  attempted  to  be 
made  of  the  fact  that  the  pursuer  had  upon  that 
occasion— upon  the  Friday — reduced  Uie  then 
overdraft  upon  his  account  by  paying  in  certain 
cheques  which  he  had  received.  But  this  was 
done  before  any  conversation  with  the  manager, 
and  without  intending  that  there  should  be  any 
conversation  with  the  manager,  either  at  the 
time  or  subsequently,  upon  the  subject.  And  so 
for  as  I  can  judge  the  pursuer  oould  do  nothing 
else.  We  know  enough  of  the  ordinary  oonise  of 
bnsiness  to  know  that  these  cheques  which  the 
pursuer  paid  in  wonld  be  crossed  cheques,  and 
could  only  be  got  through  his  bank,  and  could 
not  be  got  by  the  banker  until  they  became  due, 
which  they  did  not  until  after  this  catastrophe 
on  the  following  day,  in  respect  of  which  the 
action  is  brought.  He  could  have  made  nothing 
of  these  cheques  except  by  paying  them  into  the 
Clydesdale  Bank.  He  might,  indeed,  have  tried 
the  adventure.  It  would  have  been  a  very  risky 
one — of  opening  an  account  with  another  bank, 
and  paying  in  these  cheques  to  his  account  there. 
Suppose  he  had  gone  to  the  Bank  of  Scotland  or 
the  Boyal  Bank  with  that  end  in  view,  they  would 
have  said,  "Very  well,  if  yon  open  an  acconnt 
here  we  will  pay  these  to  your  credit  when  they 
are  paid. "  They  could  not,  however,  be  paid  in 
time  to  prevent  the  catastrophe  on  the  Saturday. 
His  only  chance  was  to  pay  them  into  the  Clydes- 
dale Bank  and  take  his  chance  of  the  manager 
being  good-natured  enough  to  permit  the  over- 
draft on  the  Saturday.  But,  as  I  have  indicated, 
this  paying  in  was  altogether  unconnected  with 
the  conversation.  This  is  practically  Mr  Hen- 
derson's  account  of  that  conversation — "I  saw 
him  in  the  bank  and  went  up  to  him  and  asked 
if  he  had  squared  bis  account,  which  I  had  com- 
plained of  as  being  overdrawn,  and  he  said  he 
had  just  done  it,  and  I  ascertained  that  he  had 
paid  in  those  cheques,  and  I  then  told  him  that 
any  overdrafts  on  the  following  day  would  not 
be  honoured  unless  he  brought  securities,  and  I 
told  the  cashier  Uie  same  thing."  Now,  I  say  tbat 
is  exactly  what  was  to  be  expected  of  Mr  Hen- 
derson in  the  discharge  of  bis  duty  to  his  em- 
ployers and  to  himself.  To  say  tbat  he  gratui- 
tously told  the  pursuer  tbat  he  would  get  his 
cheques  honoured,  and  then  said  to  the  cashier, 
' '  Don't  honour  them, "  is  an  imputation  for  which 
I  think  there  is  no  ground  whatever. 

I  have  thought  it  my  duty  to  say  so  much  in 
justice  to  Mr  Henderson,  of  whom  I  have  no 
knowledge  at  aU.  I  do  not  remember  even  to 
have  heard  of  him  before.  But  he  is  in  the 
position  of  manager  of  this  bank  in  Edinburgh, 
and  an  imputation  upon  his  character  would  be 
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Tery  gerions.  I  do  therefore  consider  it  my  daty 
to  Bay  there  are  no  gronnds  for  that  impatation 
in  this  case. 

Upon  these  grounds,  which  I  hare  entered 
Tipou  somewhat  fully,  perhaps  too  fully  for  an 
altogether  unprecedented  action,  I  propose  that 
ve  sustain  the  defences.  The  interlocutor  of  the 
Ix>rd  Ordinary  assralzies,  and  it  is  only  necessary 
perhaps  to  affirm.  It  will  be  seen  from  what  I 
have  said  that  I  should  have  arrived  at  the  same 
oonclnaion  independently  of  the  evidence  alto- 
gether. 

IjObd  CBAiaEnj. — I  entirely  agree  in  the  judg- 
ment your  Lordship  has  proposed,  and  in  every 
word  your  Lordship  has  uttered  in  explanation  of 
your  opinion. 

The  reclaimer  Mr  Bitchie  was  a  partner  of  the 
firm  of  Kitohie  &  Hardie,  stockbrokers  in  Edin- 
burgh, whose  estates  were  sequestrated  in  April 
1885,  and  the  defenders  are  the  Clydesdale  Bank, 
Limited,  with  whom  the  firm  of  Bitchie  Jk  Hardie 
kept  their  bank  account.  The  action  is  one  for 
damages  on  account  of  alleged  breach  of  engage- 
ment to  honour  the  drafts  of  the  pursuer  which 
might  be  presented  to  the  bank  on  the  28th  of 
the  preceding  month  of  March,  provided  these 
were  not  to  an  extent  greater  than  £2000.  The 
cheques  drawn  by  Bitchie  &,  Hardie  which  were 
presented  were  considerably  in  excess  of  the 
£2000,  and  all  were  dishonoured.  There  can  be 
no  doubt  that  if  there  was  an  understanding  such 
as  is  alleged  by  the  pursuer,  his  firm  suffered 
serious  injury,  for  its  credit  was  at  once  over- 
thrown, and  the  sequestration  of  their  estates  in 
the  following  mon^  was,  in  their  circumstances, 
the  necessary  result. 

The  Lord  Ordinary  has  oome  to  the  oondnsion 
that  the  alleged  undertaking  or  agreement  bos 
not  been  established,  and  consequently  he  has 
assoilzied  the  defenders.  The  question  is  whether 
cause  has  been  shown  for  recalling  the  absolvitor 
and  allowing  a  proof,  or  remitting  the  cause  to  a 
jury,  that  the  damages  to  which  the  pursuer  is 
entitled  may  be  assessed  ? 

It  is  not  easy,  from  the  terms  of  the  record,  to 
ascertain  what  precisely  is  the  ground  of  action ; 
but  according  to  the  interpretation  of  the  several 
expressions  used  in  the  record  given  by  the  pur- 
suer's counsel  in  the  course  of  the  debate  it  ap- 
pears that  the  firtt  ground  is  an  agreement  or 
undertaking  that  cheques  to  the  specified  amount 
of  the  firm  of  Bitchie  &  Hardie  should  be 
honoured  on  the  28th  March ;  and  »etondly,  that 
whether  there  was  an  express  agreement  or  not 
to  this  effect,  the  course  of  dealing  between 
Bitchie  &  Hardie  and  the  bank  was  such  as  en- 
titled Bitchie  &  Hardie  to  draw  the  cheques 
which  were  dishonoured,  notice  to  the  contrary 
not  having  been  given  by  the  bank. 

I  have  read  and  considered  the  record  and  the 
proof,  and  the  conclusion  to  which  I  have  come 
IS  that  the  Lord  Ordinary  has  done  right  in  pro- 
nouncing the  interlocutor  against  which  the  pur- 
suer has  reclaimed. 

At  one  period  in  the  coarse  of  the  discussion 
there  was  a  probability  that  Mr  Henderson,  the 
assistant  manager's  power  to  make  such  an  agree- 
ment as  that  alleged  by  the  pursuer  might  be 
called  into  question,  and  had  it  been  no  an  im- 
portant point  would  have  arisen  for  determina- 
tion, but  later  on  the  Court  were  made  aware 


that  the  bank  hod  no  desire  to  bring  Mr  Hender- 
son's powers  on  this  occasion  into  question. 
They  ore  content  that  the  case  shall  be  dealt  with 
as  it  would  have  been  if  Mr  Henderson  himself, 
in  place  of  the  bank,  had  been  the  party  pursued. 
And  tliis  resolution  is  only  what  was  in  the  cir- 
cumstances to  be  expected.  The  legal  question 
last  referred  to,  therefore,  has  not  been  presented 
for  decision. 

The  first  ground  on  which  I  think  the  def  endeti 
are  entitled  to  be  assoilzied  is,  that  even  if  the 
agreement  alleged  by  the  pursuer  hod  been 
entered  into,  the  cheques  which  were  presented 
on  the  following  day  were  far  in  excess  of  the 
£2000,  which  was  the  utmost  for  which,  on  his 
own  showing,  the  pursuer  was  entitled  to  expect 
that  an  overdraft  would  be  allowed.  Cheques  to 
the  extent  of  £3300  odds  were  sent  into  the  bank, 
and  giving  Bitchie  &  Hardie  credit  for  the  £300 
odds  which  were  at  their  credit  on  the  morning 
of  March  28,  and  for  moneys  put  to  their  credit 
in  the  course  of  that  day,  there  would  hare  re- 
mained a  sum  of  about  £2500  as  an  orerdraft, 
had  the  cheques  in  question  been  honoured. 
The  bank  were  not  entitled  to  select ;  they  be- 
hoved to  honour  all  or  to  honour  none ;  and  the 
result  necessarily  was  that  if  an  overdraft  to  a 
greater  extent  Uian  that  to  which  the  pursuer 
says  he  was  entitled  was  not  to  be  allowed,  there 
was  no  overdraft  to  which  the  pursuer's  firm 
could  lay  claim  under  his  aUeg^  contract.  The 
pursuer,  no  doubt,  says  that  in  the  course  of  the 
day,  or  on  an  early  day,  the  £2500  would  have 
been  reduced  to  the  amount  of  the  orefdraft 
which  existed  on  the  27th  of  March  before  the 
£1806  were  paid  in,  but  this  gave  Bitchie  ft 
Hardie  no  right,  even  if  all  else  was  as  they 
allege,  to  expect  that  such  an  increase  in  the 
overdraft  would  for  any  time  whatever  be  allowed. 
There  was  on  increase  in  the  risk,  and  this  the 
bank  were  not  called  upon  to  encounter.  If  this 
view  be  correct,  nothing  more  is  required  ss  a 
ground  for  the  Lord  Ordinary's  interlocutor. 
But  apart  f  roqi  this  consideration,  I  am  of  opinion 
that  the  alleged  agreement  has  not  been  proved. 
And  I  may  say  more,  that  neither  that  ^^ich  is 
set  forth  in  article  6  of  the  coudescendenoe,  nor 
Mr  Hsrdie's  evidence  as  to  what  occurred  at  the 
interview  on  the  27th,  comes  up  to  an  agreement 
or  undertaking  on  the  part  of  Mr  Henderson. 
"He  asked  me  how  I  was  getting  on,  and  I  said 
I  had  paid  in  towards  the  settlement  this  snm  of 
money,  and  told  him  roughly  the  state  of  the 
account.  He  asked  me'  what  the  firm  would  re- 
quire to  carry  us  over  the  settlement,  and  I  said 
£2000.  He  asked  me  to  keep  it  down  as  much 
as  possible.  I  said  we  were  doing  that,  and  be 
said  to  push  for  money  when  it  was  ont-Iyingdue 
to  us,  and  I  said  that  was  being  done.  That  was 
about  the  whole  gist  of  the  conversation.  I  gave 
him  distinctly  to  understand  that  we  would  re- 
quire to  overdraw  the  account  next  day,  possibly 
to  the  extent  of  £2000.  (Q;  Did  he  tell  you  that 
he  would  not  honour  these  drafts — that  ha  would 
not  allow  you  to  overdraw  ? — (A)  He  never  said 
a  word  with  regard  to  stopping  the  account.  If 
he  had  refused  to  allow  us  to  overdraw,  I  would 
have  demanded  back  the  cheques  for  £1805, 
which  I  had  just  paid  in  ;  and  if  ha  had  refused 
them,  I  would  have  had  them  stopped.  I  bad 
paid  them  in  in  the  belief  that  wa  wonld  be 
allowed  to  orerdraw  as  f  onterly. "    The  most  that 
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oan  be  made  oat  of  that  is,  that  Mr  Henderson 
did  not  inform  the  ptinaer  that  an  overdraft 
would  not  be  allowed.  Even  assnming  that  there 
wag  this  omission,  the  resnlt  of  the  interview  did 
not  amount  to  the  agreement  alleged.  Bnt  it  is 
not  necessary  to  say  more  npon  this  point,  becanse 
I  am  not  prepared  to  hold  that  the  account  of  the 
interview  given  by  Mr  Hardie  must  be  accepted. 
Everything  of  any  importance  is  contradicted  by 
Mr  Henderson,  and  there  seems  to  me  to  be  no 
reason 'why  the  latter  is  to  be  disbelieved  and 
the  former  to  be  credited.  Were  I  to  decide 
between  them,  my  inclination  almost  certainly 
woold  be  to  take  Mr  Henderson's  account,  and  not 
to  take  that  which  has  been  given  by  Mr  Hardie. 
The  probability  is,  I  think,  strong  that  the  facts 
are  as  related  by  Mr  Henderson.  I  do  not  pro- 
pose, however,  to  proceed  npon  that  ground. 
The  burden  of  proof  is  on  the  pursner.  He  most 
prove  his  ground  of  action,  and  that  will  not  be 
done  so  long  as  there  is  an  uncertainty  as  to  the 
truth  of  the  case  which  the  ponner  says  he  has 
established. 

There  is  another  gronnd  61  action  remaining 
to  be  considered.  The  pursuer  says,  even  if  the 
special  agreement  which  is  said  to  have  been 
made  should  not  be  held  to  be  proven,  his  firm 
was  entitled,  by  reason  of  the  previous  course 
of  dealing,  to  the  accommodation  which  they 
sought  when  they  drew  the  cheques  which  were 
presented  to  the  bank  on  the  forenoon  of  the 
28th  of  March.  There  are  two  answers,  both 
of  which  seem  to  me  to  be  sufficient.  In  the 
first  place,  the  honouring  of  the  cheques  on  the 
Saturday  would  have  resulted  in  an  overdraft 
greater  than  ever  before  had  been  asked  or 
granted.  This,  to  say  the  least,  Ritchie  & 
Hardie  were  not  entitled  to  expect.  They  had 
been  pressed  a  week  before  to  clear  the  over- 
draft which  at  that  time  existed,  and  which  was 
far  less  than  £2600,  and  there  was  absolutely 
nothing  in  favour  of,  while  there  was  everything 
against,  the  supposition  that  accommodation 
beyond  anything  which  had  been  previously 
allowed  would  be  afforded  on  this  occasion. 
The  second  answer  is  that  previous  course  of 
deijing  was  no  warrant  whatever  for  the  alleged 
expectation.  Overdrafts  without  security  had 
only  been  recently  allowed,  and  the  occasions 
on  which  they  were  allowed  were  comparatively 
few.  For  most  of  these,  moreover,  there  had 
been  a  special  application.  Besides,  the  mere 
urgency  of  Mr  Henderson  to  have  the  overdraft 
whioh  was  wiped  out  on  the  27th  March  ex- 
tinguished, ahuost  of  itself  amounted  to  an 
intimation  that  accommodation  without  security, 
even  to  the  same  extent  as  in  recent  overdrafts, 
was  not  to  be  calculated  on  by  the  debtors. 

These  are  my  views,  stated  in  the  most 
general  way,  of  the  grounds  of  action,  and  of 
the  evidence  which  has  been  adduced  by  the 
parties.  They  have  been  formed  after  anxious 
consideration  of  the  record  and  proof,  and  of 
the  argument ;  and  without  any  hesitation  I 
have  come  to  the  conclusion  to  which  effect  has 
been  given  by  the  interlocutor  of  the  Iiord 
Ordinary. 

IiOBD  YovMO — ^Perhaps  your  Lordships  will  per- 
mit me  to  say  what  I  intended  but  omitted  to 
deal  with.  I  said  at  the  outset  of  my  opinion 
that  I  dioold  show  bow  I  brought  out  the  sum 


of  £2500.  It  is  in  this  way.  Cheques  whioh 
would  have  made  that  overdraft  were  presented 
to  the  bank  on  the  Saturday.  According  to  the 
evidence  there  was  some  difficulty  in  bringing 
the  pursuer  to  the  bank  at  all.  It  ia  a  question 
whether  three  messengers  had  not  been  sent. 
He  came  almost  at  the  last  moment,  at  all  events, 
and  brought  securities  whioh  would  have  re^ 
duced  the  overdraft  to  a  little  under  £2000. 
But  if  the  cheques  which  were  presented  had 
been  honoured  when  they  were  presented,  and 
these  securities  not  tendered  when  the  pursuer 
oame,  after  being  summoned  so  often,  the  over- 
draft would  have  amounted  to  £2500.  It  is  that 
to  whioh  Ijord  Craighill  referred,  and  which 
reminded  me  of  my  omission.  Another  remark 
which  I  omitted  I  have  also  here  to  make.  The 
Lord  Ordinary  finds  neither  party  entitled  to 
expenses.  I  am  of  opinion  that  the  defenders 
are  entitled  to  full  expenses. 

'  LoBD  BnTRSBruBD  Clabe — I  am  also  of  the 
same  opinion,  and  I  confess  without  any  diffi- 
culty at  all.  I  think  the  pursuer  has  failed  to 
prove  that  there  was  any  contract  under  which 
the  bank  bound  themselves  to  honour  these  over- 
drafts. In  the  next  place,  I  think  it  is  perfectly 
plain  that  any  expectations  which  the  pursuer 
had  thought  himself  entitled  to  form  that  an 
overdraft  would  be  allowed  are  limited,  on  his 
own  showing,  to  a  sum  of  £2000.  But  although 
he  told  Mr  Henderson  that  he  would  require  no 
more  than  about  £2000,  he  actually  passed 
cheques  against  the  bank  to  the  amount  of 
£2800,  which  would  make  an  overdraft  of  £2500. 
That  was  an  irregularity  so  great  that  I  cannot 
conceive  a  bank  manager  taking  any  step  except 
at  once  to  dishonour  the  cheques.  And  further, 
I  must  say  that  in  my  opinion  Mr  Hardie  bad 
no  intention  whatever  of  presenting  himself  at 
the  bank  on  that  Saturday  afternoon.  I  think 
his  firm  were  in  difficulties.  That  is  obvious 
enough ;  and  I  think  he  was  taking  his  chance 
that,  although  cheques  for  an  overdraft  of 
£2500  were  sent  in,  the  bank  would  not  take 
such  a  strong  step  as  to  dishonour  these  cheques. 
In  that  he  was  mistaken.  I  think  the  bank 
acted  perfectly  rightly  and  properly  in  doing 
what  they  did. 

LoBD  ToDMa— I  am  anthorised  to  say  that  the 
Lord  Justice-Clerk  concurs  in  this  judgment, 
which  will  be  to  affirm  the  interlocutor  of  the 
Lord  Ordinary,  except  in  so  far  as  he  finds  no 
expenses  due  to  either  party.  We  find  the 
defenders  entitled  to  expenses. 

The  Court  adhered,  finding  the  defenders  en- 
titled to  expenses. 

Counsel  for  Pursuer — Guthrie  Smith — Shaw. 
Agent— James  M'Caol,  S.S.C. 

Counsel  for  Defender — ^D.-P.  Mackintosh,  Q.O. 
— Beadman.    Agents — ^Ronald  &  Ritchie,  S.B.O. 
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Saturday,  March  20. 

SECOND    DIVISION. 

[Sheriff  of  Lanarkshire. 
HONAOHAN  V.  BUCHANAN. 

Reparation — Negligence — Steamer. 

A  passenger  steamer  was  lying  ready  to 
start  at  a  qnay  on  the  river  Clyde  with  the 
tide  at  flood  and  her  bow  pointing  down  the 
river.  The  captain,  a'coording  to  a  oommon 
practice,  gave  the  orders  simultaneoasly  to 
loose  the  bow-rope  and  to  draw  off  the  gang- 
way. The  firstof  these  orders  was  immediately 
obeyed,  and  the  vessel's  head  swung  out- 
wards from  the  qnay  before  the  gangway  was 
removed.  While  it  was  still  on  a  person  tried 
to  pass  along  it  from  the  qnay  to  the  vessel. 
As  the  vessel's  head  continued  to  swing  out- 
wards from  the  quay,  the  gangway  slipped 
from  her  and  he  was  thrown  into  the  water. 
He  brought  an  action  of  damages  against  the 
owner  of  the  steamer.  H^  {diet.  Lord 
Craighill)  that  the  captain  of  the  vessel  was 
in  fault,  as  he  had  ordered  the  bow-rope  to 
be  thrown  off  before  the  gangway  was  with- 
drawn ;  that  there  had  been  no  contributory 
negligence  on  the  part  of  the  pursuer ;  and 
therefore  that  be  was  entitled  to  damages. 

This  was  an  action  by  Andrew  MouaghaD,01a8gow. 
against  Walter  Bachanan,  proprietor  of  the  river 
steamer  "Benmore."  The  pursuer  intended  to 
go  to  Greenock  on  business  on  the  1st  July  1885. 
He  went  to  the  wharf  at  the  Broomielaw  at  twelve 
o'clock  on  that  day,  at  which  hoar  the  steamboat 
"Benmore  "  was  advertised  to  sail,  and  was,  when 
on  the  gangway  between  the  steamer  and  the  pier, 
precipitated  into  the  water  under  the  circnm- 
stances  detailed  below.  He  was  severely  injured, 
and  in  this  action  claimed  £250  damages.  He 
averred  that  the  accident  happened  through  the 
captain  of  the  "  Benmore  "  negligently  ordering 
the  bow-rope  to  be  thrown  off  and  the  stoamer  to 
move  off  while  the  gangway  was  still  resting  on  the 
boat  and  qnay  for  the  use  of  passengers,  and  that 
the  boat  was  in  motion  before  any  attempt  was 
made  to  haul  the  gangway  ashore,  and  that  he 
was  not  warned  of  the  danger,  and  that  it  was 
defender's  duty  to  see  that  the  gangway  was 
hauled  off  before  the  ship  was  moved  or  any  of 
the  ropes  loosened.  The  defender  denied  fault, 
and  maintained  that  the  accident  was  due  to  the 
pursuer's  own  carelessness  in  attempting  to  get 
off  the  steamer  after  he  got  safely  on  board,  and 
when  the  gangway  was  being  hauled  away. 
The  defender  alleged  that  the  porsner  had  got 
on  board  the  steamer  in  safety,  bnt  that  he 
stepped  back  again  on  to  the  gangway,  and  that 
the  accident  was  cansed  solely  through  the  reck- 
less and  negligent  conduct  of  the  pursuer  "in  so 
doing  after  the  order  had  been  given  to  haul 
away  the  gangway,  and  while  the  men  on  shore 
were  in  the  act  of  doing  so." 

A  proof  was  led.  It  appeared  that  the  pursuer 
arrived  hurriedly  at  the  wharf  just  as  the  boat  was 
starting  at  twelve  o'clock.  A  little  behind  bim  was 
a  woman  with  whom  he  was  acquainted,  and  who 
intended  also  to  go  by  it  She  was  the  wife  of  a 
friend  who  was  on  the  boat  before  they  arrived. 
The  tide  was  rising,  and  the  method  of  turning  the 
boat's  head  out  from  the  quay,  and  so  as  to  pass 


a  boat  at  the  berth  before  her,  was  to  let  go  the 
bow-rope  and  let  the  rising  tide  work  the  vessel's 
head  out.  The  stern-rope  is  in  such  circumstances 
not  token  off  so  soon,  but  is  nsed  to  help  the  ship 
in  getting  properly  away.  Some  captains  give 
the  order  to  take  off  the  gangway  and  to  loose 
the  bow-rope  simultaneously ;  sometimes  the 
gangway  is  hauled  away  before  the  ropes  are  let 
go,  the  hauling  away  of  it  being  done  by  the 
pier-master  and  those  under  his  orders ;  some 
captains  order  the  gangway  to  be  taken  off  before 
the  rope  is  let  go. 

The  woman  who  followed  the  porsner  iraa 
stopped  and  not  allowed  to  go  on  the  gaagwav, 
but  he  himself  got  on  the  gangway.  The  evi- 
dence was  conflicting  as  to  whether  any  attempt 
was  made  to  stop  him,  bnt  it  appeared  that  when 
he  did  get  on  it  the  boat  was  moving  slowly  out- 
wards with  the  bow-rope  off.  The  men  holding 
it  at  the  stem  end  deponed  that  they  could  not 
take  it  off  because  the  pursuer  was  on  it,  and  the 
captain  that  he  had  given  the  order  simultaneously 
to  let  go  the  rope  and  haul  off  the  gangway.  It 
takes  slightly  longer  to  haul  off  the  gangway  than 
to  let  go  the  rope.  The  evidence  for  the  pursuer 
was  to  the  effect  that  he  had  not  reached  the 
steamer  when  the  gangway  came  off  the  paddle- 
box  of  the  boat  and  he  fell  into  the  water 
followed  by  the  gangway,  which  the  men  at  the 
shore  end  were  unable  to  hold;  the  defender's 
case  being  that  the  pursuer  got  on  to  the  paddle- 
box  and  immediately  looking  round  and  seeing 
that  the  woman  was  not  getting  on  board,  stepped 
on  the  gangway  again  which  the  men  were  hauling 
a^ore,  and  hence  the  accident.  Independent 
witnesses  who  had  been  on  the  steamer  or  on  the 
wharf  were  called  in  support  of  both  views.  The 
harbour-master  was  called  for  the  defender.  His 
evidence  is  quoted  by  Lord  Craighill. 

The  Sheriff-Substitute  (Lees)  pronounced  this 
interlocutor :—"  Finds  that  on  Ist  July  188.5,  as 
the  steamer  •  Benmore '  was  about  to  start  from 
the  Broomielaw  wharf,  on  her  voyage  to  Greenock 
the  pursuer,  hurrying  along  the  gangway  be^ 
tween  the  wharf  and  the  paddle-box  of  said  ves- 
sel succeeded  in  getting  on  board  said  steamer : 
Finds  that  he  thereafter,  and  although  the  gang- 
way was  being  hauled  off  from  the  vessel  on  to 
the  wharf,  went  on  to  the  gangway  in  order  to 
try  and  get  a  Mrs  Miller,  who  had  been  with  bim, 
allowed  to  come  on  board  the  steamer :  Finds 
that  the  steamer  having  meantime,  owing  to  the 
action  of  the  tide,  swayed  outwards  from  the 
wharf,  the  gangway,  with  the  pursuer  on  it,  fell 
into  the  water,  and  he  was  injured  thereby : 
Finds  that  the  pursuer  has  failed  to  prove  that 
the  injuries  he  thus  received  were  due  to  the 
fault  of  the  defender :  Finds  that,  in  any  event, 
he  by  his  own  negligence  contributed  to  said 
injuries:  Finds,  in  law,  that  the  pursuer's  in- 
juries, not  being  due  to  the  fault  of  the  defender, 
or  of  anyone  for  whom  the  defender  is  respons- 
ible, or,  at  any  rate,  materially  contributed  to 
by  the  pursuer's  own  fault,  he  is  not  entitled 
to  recover  compensation  from  the  defender  for 
said  injuries :  Therefore  assoilzies  the  defender 
from  the  conclusions  of  the  action,  and  decerns." 

The  pursuer  appealed  to  the  Second  Division 
of  the  Court  of  Session,  and  argued — The  defen- 
ders here  were  in  fault  in  two  respects :— (1) 
They  left  the  gangway  between  the  quay  and  the 
vessel  as  the  Teasel  was  moving  off.     They  had 
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thrown  off  the  bow-rope  so  that  the  flood-tide 
forced  the  head  of  the  vessel  awaj  from  the 
quay  while  the  gangway  was  still  on.  Tfae 
gangway  being  on  was  an  invitation  to  the  pablio 
to  go  on  board.  They  were  therefore  liable  in 
damages  if  any  aooident  occnrred.  (2)  They  were 
in  f aalt,  beoanse  if  the  gangway  was  left  between 
the  pier  and  the  vessel  whUe  she  was  moving  off 
ftpm  the  pier,  they  onght  to  have  had  persons 
stationed  at  the  shore  end  to  warn  passengers  of 
their  danger,  but  they  did  not  do  so.  The  evid- 
ence showed  that  the  ptusaer  had  never  got  on 
board  the  vessel  at  all. 

Argned  for  the  respondents— The  gangway 
was  not  really  between  the  shore  and  the  vessel 
as  an  invitation  to  passengers;  if  the  pursner 
and  others  had  not  rushed  npon  it,  the  gangway 
wonid  have  been  withdrawn.  An  endeavour  was 
made  to  stop. him,  bnt  he  rashed  on,  and  so  con- 
tributed to  the  accident  The  usual  course  on 
the  Clyde  was  to  give  the  order  to  throw  off  the 
bow-rope  and  withdraw  the  gangway  simultane- 
ously, and  the  order  would  have  been  obeyed  if 
the  pursuer  had  not  rushed  on  to  it  If  the 
coarse  of  withdrawing  the  gangway  before  the 
bow-rope  was  thrown-off  was  followed,  the 
danger  incurred  by  pereons  leaping  from  the 
quay  on  board  would  be  much  greater  than  that 
iacnrred  under  the  present  practice.  The  pur- 
suer had  got  safely  on  board,  bnt  had  turned 
roQ&d  on  the  gangway  again  to  hasten  some-one, 
and  thus  the  aooident  had  happened. 

At  advising — 

LiOBD  YooKO — This  is  an  appeal  against  a 
judgment  of  the  Sheriff-Substitute  of  Lanark- 
shire in  an  action  of  damages  brought  by  a  man 
who  met  with  very  serious  injuries  while 
endeavouring  either  to  step  on  board  or  to 
step  off  the  steamer  "Benmore,"  a  steamer 
which  plies  on  the  Olyde,  and  the  action  is 
brought  against  the  owner  of  the  steamboat 
The  ground  of  the  action  is  that  while  the 
"  Benmore "  was  lying  at  the  wharf  at  the 
Broomielaw  in  Glasgow,  a  gangway  was  placed 
between  the  wharf  and  the  paddle-box  of  the 
steamer  so  as  to  enable  intending  passengers  to 
go  on  board,  and  so  long  as  the  gangway 
remained  between  the  wharf  and  the  steamboat 
intending  passengers  were  entitled  to  think  it 
was  safe  for  them  to  venture  upon  it ;  that 
when  the  appellant  was  thus  going  on  board  the 
vessel  by  means  of  this  gangway  the  vessel 
moved  away,  and  he  fell  into  the  river  and  the 
gangway  on  the  top  of  him,  so  that  he  received 
very  severe  injuries.  He  further  says  that  this 
accident  occurred  through  the  fault  of  the 
defender,  or  of  those  for  whom  he  is  respons- 
ible, in  culpably,  recklessly,  and  negligently 
oansing  the  bow-rope  of  the  steamer  to  be 
thrown  off,  and  that  the  flood-tide  moved  the 
steamer  off  while  the  gangway  was  still  resting 
on  the  vessel  from  the  quay  for  the  use  of 
passengers.  The  defenders  say  in  answer  to 
this,  that  the  order  to  draw  off  the  gangway  and 
to  throw  the  bow-rope  were  given  as  in  the 
usual  course,  and  that  the  two  orders  were 
given  simultaneously ;  that  the  bow-rope  was 
immediately  thrown  off  in  pursuance  of  this 
order,  and  that  the  gangway  would  also  have 
been  withdrawn,  but  that  that  was  prevented 
by  a  rush  of  three  men  on  to  it     The  defenders 


further  say  in  answer  that  the  pursuer  had 
actually  crossed  the  gangway  and  got  safely 
aboard  the  steamer,  but  that  the  accident  happened 
in  consequence  of  his  desiring  to  call  a  companion 
to  come  aboard,  that  in  doing  so  he  stepped 
back  on  the  gangway  from  the  paddle-box,  when 
to  his  own  knowledge  the  steamer  was  in  motion 
away  from  the  wharf. 

Now,  the  Sheriff-Substitute  has  taken  the  view 
of  the  defenders  and  has  assoilzied  them — that  is, 
he  has  held  it  to  be  a  reasonably  safe  practice  for 
the  captain  of  a  steamer  such  as  this  to  order  the 
bow-rope  to  be  thrown  off  before  the  gangway  is 
withdrawn  from  the  vessel.  The  Sheriff-Substi- 
tute thinks  that  the  defender  and  the  captain  of 
the  steamboat  did  their  duty  by  having  people 
at  the  end  of  the  gangway  resting  on  the  shore, 
ready  to  haul  it  off  the  vessel.  Accordingly,  as 
he  says,  he  thinks  the  pursuer  has  himself  to 
blame  for  the  accident  that  occurred,  and  there- 
fore he  cannot  claim  redress.  Now,  I  am  the 
furthest  in  the  world  from  saying  that  there  is 
not  evidence  in  the  case  tending  in  the  direction 
of  the  Sheriff's  opinion,  and  I  should  not  like  to 
say  that  his  views  are  unreasonable.  Bnt  there 
is  a  conflict  of  evidence,  and  on  that  point  and 
without  saying  one  word  against  the  testimony 
of  anyone  who  may  be  adverse  to  my  view  of 
the  case,  I  think  the  balance  of  the  evidence  is 
BO  strongly  in  favour  of  the  pursuer's  statement 
of  the  case  that  I  am  bound  in  the  discharge  of 
my  duty  to  state  my  opinion. 

The  captain  here  followed  a  common  practice, 
but  I  think  that  according  to  the  evidence  it  is 
the  more  common  and  certainly  a  safer  practice 
not  to  order  the  bow-rope  to  be  loosed,  when  the 
tide  is  rising  and  the  bow  of  the  vessel  is 
pointing  down  the  river,  until  the  gangway  is 
withdrawn.  There  is  no  doubt  evidence  that  it 
was  a  common  practice  among  the  steamers 
plying  on  the  Clyde  to  give  the  order  as  it  was 
done  here,  that  is,  simultaneously.  I  think  the 
safe  practice  is  to  see'  the  gangway  withdrawn 
before  the  bow-rope  is  thrown  off  and  the  tide 
forces  the  boat's  head  away  from  the  pier.  I 
asked  more  than  once  during  the  debate  if  there 
was  any  reason  for  adopting  the  less  common, 
though  no  doubt  common  enough  practice  of 
giving  the  orders  simultaneously  on  this  occasion, 
but  no  reason  was  given.  The  safety  of  the 
course  of  removing  the  gangway  before  the  bow- 
rope  is  thrown  off  is  obvious.  I  do  not  mean  to 
throw  any  doubt  upon  the  truthfulness  of  the 
witnesses,  who  say  that  they  tried  to  prevent  the 
pursuer  from  going  on  board,  but  it  is  curious 
that  no  word  was  spoken.  The  only  way  in 
which  anyone  endeavoured  to  prevent  the  pur- 
suer from  rushing  on  the  gangway  was  by  the 
stretching  out  of  an  arm.  Now,  in  the  circum- 
stances as  they  were  here,  at  the  moment  of  the 
vessel's  departure  that  would  not  be  a  very  strik- 
ing incident,  and  I  do  not  think  that  the  pursuer 
thought  he  had  got  any  warning  that  there  was 
danger  in  venturing  on  to  the  gangway,  and  I 
think  that  the  import  of  the  evidence  of  the 
bystanders,  some  of  whom  were  very  near,  was 
that  nothing  of  that  kind  to  direct  attention  was 
done.  But  even  if  it  was,  according  to  the 
opinion  I  have  formed,  that  the  most  usual 
and  obviously  the  safest  course  was  to  see  that 
the  communication  by  the  gangway  from  the 
pier  to  the  vessel  was  removed  before  the  vessel 
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\ra8  allowed  to  leare  the  pier,  I  do  not  think 
that  it  would  be  an  answer  to  an  action  for  the 
consequence  of  their  acting  in  annnsafeway  that 
an  arm  was  pat  out  to  prevent  a  man  exposing 
himself  to  danger.  With  respect  to  the  qnestion, 
if  it  is  material  to  be  considered,  whether  the 
pursnei  had  ever  got  safely  on  the  vessel  from 
the  gangway,  and  then  had  returned,  my  opinion 
again  is,  that  the  preponderance  of  the  evidence 
is  in  favour  of  the  pursuer,  and  against  the  de- 
fender, but  I  do  not  think  that  that  part  of  the 
case  is  of  first-class  importance. 

The  gist  of  the  pursuer's  case  is  that  the 
gangway  was  left  on  the  pier,  and  communicat- 
ing with  the  vessel,  so  that  pa^ngets  were 
invited  to  go  on  board  while  the  vessel  was 
moving  away  from  the  pier.  I  think  _  that 
with  every  disposition  to  lean  to  the  judg- 
ment of  the  learned  SberifF  in  such  a  case  as 
this,  where  he  has  taken  the  proof,  heard  the 
witnesses,  and  judged  of  their  credibility,  I  am 
bound  to  follow  my  own  opinion,  and  I  am  the 
more  encouraged  to  do  so  because  I  think  the 
result  that  is  reached  in  that  way  is  the  most 
wholesome  result  for  the  sake  of  safety.  It  is 
said  that  if  the  course  of  having  the  gangway 
withdrawn  before  the  bow-rope  is  thrown  off 
were  followed,  risky  things  would  be  done,  but 
risky  things  are  done  every  day,  and  go' on  being 
done  even  if  no  accident  happens.  Why 
should  the  vessel  not  be  kept  close  to  the 
pier  until  the  gangway  is  withdrawn?  To  see 
that  the  gangway, is  oft  the  vessel  before  the 
order  to  throw  oft  the  bow-rope  is  given  would 
not  delay  the  veael  any  appreciable  time,  and  it 
would  be  a  course  attended  with  perfect  safety. 
I  think  it  right  to  say  that  steamboat  owners 
ought  not  to  run  any  unnecessary  risk. 

On  the  whole  matter,  I  am  of  opinion  that  we 
should  recal  the  judgment  of  the  Sheriff-Substi- 
tute, and  make  the  necessary  findings  in  fact  to 
bring  out  that  the  defenders  were  in  fault  in 
allowing  the  vessel  to  move  away  from  the  pier 
before  the  gangway  was  withdrawn ;  that  the 
pursuer  was  guilty  of  no  contributory  negli- 
gence ;  and  find  the  defenders  liable  in  dam- 
ages, which  I  would  propose  to  your  Ijordships 
should  be  fixed  at  £160. 

LoBD  GBAIOH1I.L — The  pursuer  of  thisaction  was 
thrown  into  the  Clyde  at  the  Broomielaw  on  Ist  July 
last  as  he  was,  according  to  his  own  statement, 
walking  along  the  gangway  between  the  quay  end 
the  defender's  steamer  the  "Bemnore,"  He 
suffered  considerable  injury,  and  the  present 
action  Las  been  raised  against  the  owner  of  the 
steamer  for  recovery  of  damages  upon  the  ground 
that  the  accident  was  caused  tloough  fault  on 
the  part  of  the  defender. 

The  ground  of  action  is  that  the  bow-rope  was 
thrown  off  before  the  gangway  was  drawn  ashore, 
the  consequence  being  that  the  head  of  the 
vessel  moving  outwards  the  end  of  the  gangway 
resting  upon  the  paddle-box  lost  its  support,  and 
both  gangway  and  the  pursuer,  who  was  upon  it, 
were  thrown  into  the  river.  Fault  is  denied,  the 
defender  contending  in  the  first  place  that  the 
bow-rope  was  not  thrown  off  before  its  time ; 
secondly,  that  the  pursuer  forced  his  way  to  the 
gangway  in  the  face  of  opposition  on  the  part 
of  the  servants  of  the  defenders  who  at  the  time 
were  in  the  act  of  drawing  ashore  the  gangway ; 


and  lastly,  that  the  pnrsner  reached  the  steamer 
in  safety,  and  met  with  the  accident  only  because 
he,  in  Ute  face  of  a  seen  danger,  ventured  again 
upon  the  gangway  that  be  might  oommnnieate 
with  a  friend  who  was  left  behind  upon  the  quay. 
The  Sheriff-Substitute  has  assoilzie  the  defen- 
der, and  I  oononr  in  his  judgment 

With  reference  to  the  ground  of  action,  my 
opinion  is  that  it  has  not  been  proved.  The 
weight  of  the  evidence  is  that  the  signal  was 
given  by  the  master  in  the  usual  way  to  throw  off 
the  bow-rope,  and  to  draw  ashore  the  gangway, 
and  the  operations  which  were  thus  ordered  were 
expected  to  be,  as  they  usually  are,  simultaneous. 
Had  they  been  simultaneous  the  accident  in  ques- 
tion would  not  haveoccnrred.  The  course  followed 
was  that  which  is  according  to  the  custom  of  the 
Broomielaw.  There  are  many  cases,  no  doubt, 
in  which  the  bow-rope  is  thrown  off  before  the 
order  to  remove  the  gangway  is  given,  but  there 
are  at  least  as  many  in  which  the  order  as  to 
both  is  given  at  one  time.  The  master  of  the 
"Bemnore  "  accordingly  did  only  that  which  was 
the  every-day  practice  on  the  Clyde,  and  tLe 
witnesses  who  support  the  one  course  are  as 
numerous  as  those  who  support  the  other.  My 
opinion  has  in  large  measure  been  determined  by 
Mr  Darroch,  the  harbour-master,  who  depones — 
"  I  am  usually  present  when  the  steamers  leave 
wharf  unless  other  duty  calls  me  elsewhere.  The 
bell  is  rung ;  then  the  master  gives  orders  to  baal 
away  the  gangway  and  let  go  the  ropes.  The 
orders  are  given  simultaneously,  as  at  one  breath; 
there  are  men  in  attendance  to  let  go  the  ropes, 
and  there  are  men  in  attendance  at  the  gangways  as 
well.  The  orders  are  carried  out  simultaneously  as 
a  rule. "  It  seems  to  me  that  it  would  be  unfair  to 
find  that  the  master  of  the  "Benmore"  was  in 
fault  when  he  gave  his  orders  in  the  very  way  in 
which  such  orders  are  in  use  to  be  given,  accord- 
ing to  the  evidence  of  the  harbour-master,  by 
whom  such  things  are  supervised.  Nor  can  it 
be  said  that  there  was  fault  on  the  part  of  the 
servants  of  the  defender  to  whom  the  gangway 
was  entrusted.  They  wei«  in  the  act  of  pulling 
it  ashore  when  they  were  interfered  with,  and 
their  efforts  delayed  by  the  rush  of  passeugeis, 
one  of  whom  was. the  pursuer,  to  get  upon  the 
gangway,  and  so  to  reach  the  steamer. 

The  view  of  the  matter  thus  presented  is 
enough  for  the  decision  of  the  case  against  the 
pursuer;  but  I  may  say  further,  that  I  think  that, 
even  if  the  ground  of  action  had  been  established, 
the  defenders  would  still  have  been  entitled  to 
prevail.  The  bell  had  been  rung,  the  bow-rope 
had  been  thrown  off,  Campbell  and  Smith,-  the 
servants  of  the  defenders  appointed  to  the  duty, 
were  about  to  draw  ashore  the  gangway,  and  the 
pursuer  in  the  face  of  their  opposition  was  not 
entitled  to  force  his  way  to  the  tdiip.  There  is  a 
conflict  as  to  what  had  occurred.  Witnesses  for 
the  pursuer  say  they  did  not  see  Campbell  raise 
his  hand  and  attempt  to  prevent  the  pursuer 
from  going  on  board ;  but  Campbell  sweats  that 
he  did  stretch  out  his  hand.  Smith,  who  was 
assisting  Campbell,  says  he  saw  Campbell  lay 
hold  of  the  arm  of  the  pursuer,  and  the  master 
of  the  "Benmore,"  who  was  on  the  bridge  and 
saw  what  occurred,  corroborates  the  testimony  of 
Campbell  and  Smith.  Others  may  be  mistaken, 
bat  it  is  not  ipossible  that  Campbell  and  Smith 
can  be  mistaken,  and  therefore,  as  there  is  do 
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reason  for  disorediting   them  rather    than  the 

gorsner's  witneasee,  I  think  their  evidence  must 
a  taken  to  be  the  tmth  of  thia  part  of  the  case. 
The  other  question  is  that  npon  which  the 
Sheriff-Snbstitnte  has  been  obiefly  infiaenced 
in  giving  his  judgment  His  view  is  that, 
danger  or  no  danger,  the  pnrsuer  made  his  way 
to  the  "Benmore,"  that  he  reached  the  steamer 
in  safety,  and  that  if  he  had  remained  on  board 
in  place  of  again  entering  upon  the  gangway  to 
oommTmioate  with  his  friends  on  shore,  he  could 
not  have  suffered  by  the  fall  of  the  gangway. 
There  is  here  again  a  conflict  between  the  wit- 
nesses for  the  pursuer  and  those  for  the  de- 
fender ;  bat  when  Duncan  and  Armonr  and  the 
master  swear  that  they  saw  the  derk  of  the 
steamer  in  something  like  a  struggle  with  the 
pursuer  to  keep  bim  where  he  was,  it  is  not,  I 
think,  possible — certainly  it  appears  to  me  that  it 
would  not  be  reasonable— to  resist  their  testi- 
mony. 

On  the  whole  matter,  my  opinion  is  that  the 
defender  has  been  rightly  assoUzied. 

liOBD  BuTHKBTUBD  C1.1.BK — I  agree  with  your 
Iiordahip  in  the  chair,  and  have  nothing  to  add 
to  the  grounds  of  judgment  which  your  Lord- 
ship has  expressed.  I  would  only  say  that  my 
opinion  in  regard  to  this  case  is  a  very  clear  one 
indeed. 

The  IiOBO  Jvsticx-Clxbx  was  absent 

The  Court  pronounced  the  following  inter- 
locutor:— 

"Find  in  fact  (1)  that  on  the  occasion  in 
the  record  referred  to,  the  pursuer  while 
going  on  board  the  defender's  steamer 
'Benmore'  was  thrown  into  the  water 
from  the  fall  of  the  gangway  over  which  he 
was  passing  between  the  said  steamer  and 
the  shore,  and  in  consequence  sustained 
severe  bodily  injuries  ;  (2)  Tbat  the  gangway 
so  fell,  and  the  pursuer  was  so  injured, 
owing  to  the  fault  of  the  defender's  servants 
who  were  in  charge  of  the  said  steamer ;  (8) 
That  there  was  no  contributory  negligence 
on  the  part  of  the  pursuer :  Find  in  law  that 
the  defender  is  liable  to  the  pursuer  in  dam- 
ages ;  modify  the  same  at  one  hundred  and 
fifty  pounds :  Sustain  the  appeal,  reoal  the 
interlocutor  of  the  Sheriff-Hubstitnte  ap- 
pealed against :  Ordain  the  defender  to 
make  payment  to  the  pursuer  of  the  said 
snm  of  One  hundred  and  fifty  pounds:  Find 
him  liable  to  the  pursuer  in  expenses  in  the 
Inferior  Court  and  in  this  Court,"  &o. 

Connsel  for  Pursuer  —  A.  3.  Tonog — Orr. 
Agent— W.  O.  L.  Winchester,  W.S. 

Connsel  for  Defenders — ^K.  V.  Campbell — Ure. 
Agents— Campbell  &  Smith,  S.S.O. 


Saturday,  December  5, 1885. 

OUTBB     HOUSE. 

[Lord  M'Laren,  Ordinary. 
FINLAT  V.  FINLAY. 

JuriidieUon — Aclherenee  and  Aliment — Forum 
conveniens — Arreitmeni  ad  fundandam  juris- 
dictionem. 

A  Scotswoman,  wife  of  a  Scotsman,  and 

married  to  him  in  Scotland,  raised  an  action 

of  adherence  and  aliment  against  her  husband 

in  the  Court  of  Session,  while  she  was  residing 

in  Australia  and  he  was  in  the  Fiji  Islands. 

Funds  in  Scotland  belonging  to  the  defender 

were  arrested  ad  fundamlam  juritdietitmem. 

Held  that  the  arrestments  were  good,  and 

that  Scotland  was  the  forum  convenieju. 

Thia  was  an  action  of  adherence  and   aliment 

raised  at  the  instance  of  "Mrs  Jemima  Bae  or 

Finlay,  residing  in  Alma  Street,  Kockhampton, 

Queensland,  Australia,  wife  of   Oeorge  Charles 

Finlay,  who  is  a  member  of  the  Society  of  Soli- 

citors-at-Law  of  Edinburgh,  and  now  or  lately 

residing  on  the  estate  of  &e  Deuba  Estate  Sngar 

Company,  Sema,  in  the  Fiji  Islands,  and  James 

Bae  Shand,  S.S.C.,  Edinburgh,  her  mandatory, 

against  the  said  Oeorge  Charles  Finlay,  againist 

whom  arrestments  ad  fundandam  juriidietionem 

had  been  used." 

The  parties  were  married  at  Edinburgh  on 
December  26th  1871,  and  from  that  date  up  to 
the  yearlB82  they  cohabited  at  various  places,  of 
which  the  last  was  Oreenlake,  near  Bockhampton, 
Queensland,  Australia.  There  were  seven  chil- 
dren of  the  marriage.  The  parties  lived  un- 
happily together,  and  it  was  alleged  that  during 
the  summer  of  1882  the  defender  deserted  the 
pnrsuer,  and  thereafter  never  assisted  or  com- 
municated with  her. 

The  defender  had  an  alimentary  annuity  of 
£100  which  bis  father's  trustees  had  purchased 
for  him  from  a  Scottish  insurance  office.  In  1870 
he  was  admitted  a  member  of  the  Society  of 
Solioitors-at-Law,  incorporated  by  Boyal  Charter, 
and  he  was  still  a  member  thereof.  This  society 
on  the  14th  July  1881  obtained  the  royal  assent 
to  an  Act  entitled  the  Society  of  Solioitors-at-Law 
of  Eldinburgh  Act  1884,  whereby  it  was,  inter  alia, 
enacted  that  the  affairs  of  the  society  were  to  be 
wound  up  and  the  residue  of  the  funds  and  pro- 
perty of  the  society  to  be  divided  among  its  mem- 
bers. The  share  falling  to  each  member  became, 
by  virtue  of  the  Act,  a  vested  interest  on  the  1st 
day  of  August  1884.  Arrestments  ad  fundan- 
dam juriedietionem  were  used  in  the  hands  of  the 
said  society. 

Defences  were  lodged.  The  defender  admitted 
that  he  had  been  in  Scotland  on  a  visit  in  1882. 
He  averred  that  he  was  so  for  a  visit  for  the  soke 
of  his  health.  He  ststed  that  he  had  altogether 
abandoned  his  Scottish  domicile  and  did  not 
intend  again  to  Ure  in  Scotland. 

The  defender  pleaded,  inter  oZtii—"  (1)  Neither 
the  pursuer  nor  the  defender  having  a  domicile 
in  this  country,  the  Court  has  no  jurisdiction  tO' 
entertain  a  consistorial  action  against  the  defen- 
der.   (2)  Forum  rum  wneenien*. " 

Argued  for  the  pursuer — The  action  was  not  one 
of  ftatut.    It  was  really  for  a  debt    (1)  The  mar- 
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riage  was  admitted ;  jarisdiction  was  therefore 
competentiy  founded  by  arrestment.  (2)  Scotland 
was  in  the  circomstanoes  the  forum  eonvenitTU. 

Argned  for  the  defender — Thiswasaconsistorial 
action,  and  in  snch  cases  domicile  formed  the  only 
groond  of  jarisdiction. 

Anthorities  cited  —  (1)  BeU  t.  Bdl,  Feb- 
ruary 26,  1812,  P.O.  ;  WyUe  y.  Laj/e,  July  11, 
1834,  12  S.  927 ;   Longworlh  t.  Uope,  July  1, 

1865,  3  Macph.  1049 ;  Prater  ▼.  Frdter,  January 
14,  1870,  8  Macph.  401;  1  Mack^  177;  2 
Fiaser'B  Hnsb.  and  Wife,  1296 ;  (2)  Graham  t. 
Btetenion,  August  9,  1788,  Hume  D.  260 ;  Uac- 
maiUr  r.  Maematter,  June  7,  1833,  11  S.  685 ; 
Maematter  v.  Steaart,  June  17,  1834,  12  a  731 ; 
Haakiru  t.  Wedderlmm,  March  9,  1842,  4  D. 
923 ;  Parker  T.  Royal  Ehcdumge  Atiuranee  Com- 
pany,  January  13,  1846,   8  D.  365 ;  TtiUoeh  v. 

William*,  March  6,  1846,  8  D.  657 ;  Longuxrrth 
T.  Uope,  iupra ;  Clements  v.  Maeavley,  March  16, 

1866,  4  Macph.  683 ;  Trunnion  v.  ITort/i  BrUith 
arid  Mercantile  Insurance  Company,  February 
1,  1868,  6  Macph.  310 ;  Lynch  v.  Stewart,  June 
21,  1871,  9  Macph.  860 ;  1  Mackay  274,  276., 
also  176. 

The  Lord  Ordinary  pronounced  the  following 
interlocntor :— "  The  Lord  Ordinary  having 
heard  oonnsel,  in  respect  that  no  question  of 
stattu  is  raised,  and  that  the  action  is  founded 
on  a  contract  made  iu  Scotland,  Finds  that  juris- 
diction may  be  constituted  against  the  defen- 
der either  by  personal  citation  within  the  terri- 
tory or  by  arrestment  of  funds  within  the  terri- 
tory :  Therefore  sustains  the  arrestment,  repels 
the  first  and  second  pleas-in-law  for  the  defen- 
der, and  allows  the  parties  a  proof  of  their 
aTerments  in  the  closed  record  on  a  day  to 
be  afterwards  fixed," 

Counsel  for  Pursuer  —  MacWatt.  Agents — 
Oordon,  Fetrie,  &  Sband,  S.S.C. 

Counsel  for  Defender  —  Strachan.  Agent — 
Andrew  Newlands,  S.S.C. . 


Wednesday,  March  17. 

SECOXD    DIVISION. 

[Lord  Lee,  Ordinary. 
OAUTWRIGHT  AND  OTHERS  (STIRLING  MAX- 
WELL'S executors)  V.  M'KERRACHER 
AND  OTHERS. 
(Ante,  Tol.  XX.  p.  818,  17th  July  1888 ;  vol.  xxi. 
p.  649,  21st  May  1884.) 

Sueeetsion — Testament— Legacy—"  Servant." 

An  heir  of  entail  in  possession  of  large 
entailed  estates,  as  well  as  of  much  movable 
property,  by  holograph  will  left  legacies  to 
his  fa(^r,  butler,  coachman,  housekeeper, 
and  "  to  each  of  my  other  servants  who  shall 
be  in  my  service  at  the  time  of  my  death, 
and  who  shall  have  been  with  me  for  four 
years,  one  year's  wages."  Held  (1)  that  all 
the  persons,  some  fifty  in  number,  who  were 
employed  on  the  entailed  estates  at  the  time 
of  the  testator's  death,  including  ordinary 
day  labourers,  and  who  for  the  four  years 
immediately  preceding  had  been  so  employed 
substantially  without  interruption,  were  en- 


titled to  one  year's  wages  under  the  will ; 
but  (2)  that  persons  employed  for  a  snfaetan- 
tial  portion  of  the  four  years  on  a  oontigiioiH 
estate  by  trustees  (of  whom  the  testator  was 
one),  in  whose  name  the  title  of  that  ertsta 
stood,  and  who  were  directed  to  sell  it  so 
far  as  necessary  for  payment  of  debts  of 
the  entailer  of  the  entiled  estates,  were  not 
servants  of  the  testator  within  the  meaning 
of  the  will ;  and  (3)  that  persons  employed 
for  a  substantial  part  of  the  four  years  in 
work  on  the  statute-labour  roads  in  the 
neighbourhood  of  the  estates,  and  paid 
(tluongh  the  testator)  by  the  statnte-labonr 
trustees,  were  also  excluded  from  the  benefit 
of  the  bequest. 

Pro6et»—Beelaiming-Nole,  Effect  qf  on  Partta 
neither  JieeUuTnert  nor  Betpondenit — Court  of 
Session  Act  1868  (31  and  82  Viet.  cap.  lOOJ^ 
tee.  62. 

A  testator  left  a  will  by  which  he  gave  a 
legacy  of  a  year's  wages  to  all  his  servanta 
who  were  in  his  service  at  the  time  of  his 
death,  and  had  been  so  for  four  years  pre- 
viously. The  execatorg  of  the  will  brought 
an  action  against  a  number  of  persons  who 
might  be  supposed  likely  to  claim  under  this 
provision,  for  declarator  that  they  were  not 
entitled  to  benefit  under  the  wilL  The  Lord 
Ordinary  assoilzied  certain  of  the  defenders 
and  granted  decree  against  others.  Certain 
of  the  last -mentioned  reclaimed.  Bdd{dist. 
Lord  Kutherfnrd  Clark)  that  the  effect  of 
this  reclaiming-note  was  to  submit  to  the 
review  of  the  Inner  House  the  whole  inter- 
locutor of  the  Lord  Ordinary,  not  only  as 
regarded  the  right  of  the  reclaimers  to  lega- 
cies, but  also  as  regarded  the  right  of  the 
other  defenders,  whether  successful  or  not. 
The  late  Sir  William  Stirling  MaxweU,  Baronet, 
of  Keir  and  Pollok,  died  on  15th  January  1878, 
leaving  besides  the  entailed  estates  of  Keir  and 
Pollok,  a  large  amount  of  moveable  projjerty. 

By  his  holograph  will  dated  2d  January  1875 
he  appointed  certain  persons  his  executors,  and 
inter  alia  provided— "I  also  bequeath  to  Alex- 
ander Toung,  my  factor,  four  thousand  pounds, 
in  testimony  of  my  regard  and  of  my  sense  of  his 
long  and  faithfal  service  and  friendship.  To 
Thomas  Saddler,  my  butler,  three  hundred 
pounds.  To  George  Crowson,  my  butler  at  10 
Upper  Grosvenor  Street,  five  hundred  pounds. 
To  Thomas  Mott,  my  coachman,  five  hundred 
pounds.  To  Mrs  Cairns,  my  housekeeper,  three 
hundred  pounds.  To  each  of  my  other  servants 
who  shall  be  in  my  service  at  the  time  of  my 
death,  and  who  shall  have  been  with  me  for  four 
years,  one  year's  wages." 

Ou  the  margin  opposite  each  of  the  spedfie 
legacies  there  was  marked  in  pencil  the  amount 
of  each  legacy  in  figures,  and  opposite  the  final 
bequest — "To  each  of  my  other  servants,"  Ac- 
there  was  written,  also  in  pencil,  the  words  "  say 
flOOO."  These  marginal  additions  were  holo- 
graph of  Sir  William  Stirling  MaxweU. 

Under  the  authority  of  the  will  the  execnton 
paid  away  sums  amounting  in  all  to  £936.  The 
persons  to  whom  these  payments  (amounting  to  a 
year's  wages  to  each)  were  made  included  certain 
domestic  servants  and  also  two  gardeners,  three 
gamekeepers,  a  carpenter,  a  forester,  a  farm 
grieve,  and  three  land  overseers.   Under  *  decne 
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6f  the  Court  of  Session  (2lBt  May  1884,  toI.  21,  | 
p.  649)  they  also  paid  Thomas  Btomtii,  blaoksmitb, 
the  Bom  of  £78,  16g.  4d.  as  one  year's  wages  to 
him.  A  nmnber  of  pereons — all  of  them  em- 
ployed on  outdoor  ooonpations  on  the  estaies, 
some  as  plonghmen,  foresters,  gamekeepers, 
carpenters,  or  the  like,  and  others  as  ordinary 
day  labourers — who  considered  that  they  were 
entitled  to  payment  of  one  year's  wages  as  haring 
been  serrants  of  Sir  William  Stirling  Maxwell 
for  the  foor  years  immediately  preceding  his 
death,  brought  actions  in  the  Court  of  Session 
against  the  executors  for  the  sums  alleged  to  be 
thus  due  to  them. 

In  these  circumstances  the  executors  on  ISth 
December  1884  brought  an  action  in  which  they 
called  as  defenders  all  the  foreging  persons,  as 
well  as  all  others  haying  similar  occupations  and 
in  a  position  to  make  a  similar  claim,  or  the  heirs 
or  other  representatiyes  of  such  persons.  The 
oonclusiong  of  the  summons  were  for  declarator 
"  that  the  defenders  are  not,  nor  is  any  one  of  them 
entitled,  to  take  benefit  under  a  bequest  or  pro- 
Tision  made  by  the  said  deceased  Sir  WilUam 
Stirling  Maxwell  in  his  said  will  in  the  following 
terms — To  each"  <kc.,  "and  that  the  pursuers,  as 
executors  aforesaid,  are  not  bound  nor  entitled  to 
make  payment  to  the  defenders  or  any  of  them 
of  any  sum  under  or  in  virtue  of  the  said  bequest 
or  provision,"  and  for  decree  ordaining  the  defen- 
ders "to  desist  and  cease  from  troubling  the  pur- 
suers as  executors  aforesaid  in  all  time  coming, 
and  from  making  any  claim  or  demand  under  or 
in  virtue  of  the  said  bequest  or  provision  in  the 
said  will." 

The  pursuers,  besides  contending  that  none  of 
the  defenders  were,  from  the  nature  of  their  em- 
ployment, entitled  to  a  legacy,  as  not  being 
"servants"  within  the  meaning  of  the  bequest, 
maintained  that  certain  of  the  defenders  who 
had  been  (as  the  pursuers  averred)  employed  on 
the  estate  of  Follokshields,  could  not  be  regarded 
as  servants  by  the  testator  on  the  following  special 
ground: — "The  said  estate  of  Follokshields  was 
held  by  trustees  nominated  by  and  acting  under  a 
trust-disposition  and  deed  of  entail  executed  by 
the  late  Sir  Johu  Maxwell  of  Follok,  Bart.,  dated 
23d  Joly  1863,  in  trust  for  the  uses  and  purposes 
therein  set  forth.  The  said  purposes  were  to  pay 
oS  subsisting  debt  on  the  estate  of  PoUok,  and 
ultimately  to  entail  the  said  estate  of  Pollok- 
shields,  or  the  unsold  residue  thereof  remaining 
after  the  said  debt  was  paid  off,  on  the  series  of 
heirs  mentioned  in  said  trust-disposition  and  deed 
of  entail.  The  said  defenders  were  not  at  the 
date  of  Sir  William's  death  in  his  service,  or  at 
all  events  they  had  not  been  so  for  four  years 
prior  to  said  date." 

A  proof  wag  allowed.  The  import  of  the  evi- 
dence as  regarded  the  general  position  of  the 
several  defenders  sufficiently  appears  from  the 
Lord  Ordinary's  note.  The  pursuer's  averments 
regarding  the  estate  of  Follokshields  were  sub- 
stuitially  borne  oat  by  the  facts,  with  these 
qualifications,  that  none  of  the  defenders  affected 
by  this  question  were  exclusively  employed  on 
that  estate,  that  some  of  them  were  largely  so 
employed  during  the  four  years  in  question, 
while  others  were  so  employeid  only  during  one 
or  two  isolated  weeks  in  each  year,  and  that  it 
was  not  proved  that  any  of  the  defenders,  when 
transferred  from  the  entailed  estate  of  Follok 


to  the  trust-estate  of  Follokshields  (which  prior 
to  the  entail  and  the  trust  were  one  estate), 
knew  that  the  character  of  their  service  was  in 
any  way  altered,  thongh  their  wages  were  entered 
in  separate  books,  and  the  management  of  the 
two  estates  generally  was  kept  distinct.  The 
unsold  portion  of  Folloksbieldis  after  the  debts 
bad  been  paid  was  directed  to  be  entailed  on  the 
same  series  of  heirs  as  FoUok,  and  this  was  being 
done  at  the  date  of  the  proof.  It  also  appeared 
that  there  bad  been  allocated  to  Sir  William  Stir- 
ling Maxwell  annually  by  the  Renfrewshire  statute- 
labour  road  trustees  a  sum  of  money  to  be 
applied  by  him  to  the  maintenance  of  the  statute- 
labour  roads  in  the  neighbourhood  of  his  pro- 
perty, and  that  some  of  the  defenders  were 
employed  on  these  roads  during  a  part  of  the 
four  years,  receiving  their  wages  out  of  the 
money  thus  allocated. 

On  2d  July  1885  LoBO  Lkb  issued  the  follow- 
ing interlocutor: — "Finds  that  of  the  com- 
pearing defenders  the  following  are  or  represent 
persons  who  at  the  date  of  the  late  Sir  William 
Stirling  Maxwell's  death  had  been  four  years  in 
bis  service  as  his  servants  within  the  meaning  of 
the  will  mentioned  on  record,  viz, ,  Allan  Cameron, 
mason,  William  Anderson,  Bobert  Fyfe,  Johu 
Stewart,  John  Richardson,  John  Taylor,  David 
Bryce,  Duncan  Fisher's  representatives,  Duncan 
M'Intyre,  cattleman,  William  Wight,  repre- 
sentatives of  Robert  Einnibrugh,  deceased ;  the 
representatives  of  James  Henderson,  deceased, 
John  Maxwell,  the  representatives  of  Smith 
Ferguson,  deceased,  Andrew  Wren,  John  Moffat, 
the  representatives  of  Enoch  Torrance,  deceased, 
the  trustees  of  Oavin  Ralston,  deceased,  Thomas 
Brown,  Follokshields,  John  Monaghan,  James 
Muir,  John  Cowan,  Dennis  Kerry,  Robert  Aitken : 
Therefore  assoilzies  the  said  defenders  from  the 
conclusions  of  the  action,  and  decerns:  Finds 
them  entitled  to  expenses,  and  remits  the  account 
when  lodged  to  the  Auditor  to  tax  and  to  report : 
And  as  regards  the  other  defenders,  Finds,  de- 
clares, and  decerns  in  terms  of  the  conclusions 
of  the  summons,  and  £nds  no  expenses  due. 

"  Opinion. — 'rhe  principles  upon  which,  in  my 
opinion,  the  claims  of  the  various  defenders 
ought  to  be  disposed  of  (and  have  been  disposed 
of  in  the  interlocutor  now  prononnced)  may  be 
briefly  stated. 

"The  bequest  is — \read»\ — and  it  occurs  in 
the  settlement  of  a  man  who  from  his  position 
and  occupation  was  obliged  to  maintain  a  large 
establishment  of  servants  not  only  for  domestic 
purposes,  but  for  purposes  of  forestry,  garden- 
ing, farming,  and  the  maintenance  of  a  well- 
known  stock  of  Clydesdale  horses  and  shorthorn 
cattle.  I  hold  it  settled  by  the  case  of  Brown 
that  the  bequest  is  not  confined  to  servants  upon 
the  domestic  establishment-. 

"The  testator  had  several  places  in  Scotland, 
and  I  think  it  proved  that  he  had  servants  at 
each  of  them.  A  part  of  one  of  these  estates 
(Follok)  appears  to  have  been  settled  upon  trus- 
tees for  the  purpose  of  payment  of  debt,  and 
ultimately  of  being  entailed  upon  a  series  of 
heirs,  of  whom  Sir  William  himself  was  first. 
But  the  testator's  interest  in  the  rents  and  des- 
tination of  this  portion  of  Follok,  and  the  mode 
in  which  the  Follok  servants  were  employed 
upon  it,  appear  to  me  to  make  it  impossible  to 
deny  to  a  servant  of  Sir  William  Stirling  Maxwell, 
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as  proprietor  of  Pollok,  the  benefit  of  the  legacy, 
merely  on  account  of  his  being  for  a  greater 
or  less  part  of  the  four  years  e^iployed  npon 
Follokshields  and  paid  out  of  the  FoUokshields 
rents. 

"  On  the  other  hand,  I  cannot  think  that  every 
person  \rbo  was  employed  in  the  testator's  woods 
and  npon  the  private  roads  at  Keir  and  Follok, 
or  even  in  the  gardens,  is  to  be  regarded  as  a 
servant.  The  words  of  the  bequest,  '  my  other 
servants,'  appear  to  me  to  suggest  a  class  some- 
what different  from  mere  labonrers  employed  by 
the  grieve,  or  gardener,  or  forester,  or  joiner, 
at  wages  payable  by  the  hour  or  day.  I  see  no 
reason  to  exclude  ploughmen  on  the  home-farm, 
or  a  byreman  with  a  bouse  (like  Mnir),  or  ser- 
vants (like  M'Intyre,  and  Bryce,  and  Fisher,  and 
Taylor)  entrusted  with  important  service  in  con- 
nection with  the  Clydesdales  and  shorthorns,  and 
I  have  allowed  as  a  general  rule  those  who  bad 
houses  on  the  place,  Uke  Einnibmgh,  and  Wren, 
and  John  Oowan,  or  who  carried  letters,  or  did  work 
about  the  house  (like  Wright,  and  Kerry,  and 
Torrance,  and  Gavin  Balston,  and  Smith  Fergu- 
son). I  have  included  Henderson,  the  Cawder 
gamekeeper  (I  think  it  proved  that  he  was  a 
gamekeeper),  and  Maxwell,  the  Pollok  forester, 
and  the  men  in  charge  of  the  sand-pit  or  the 
roads,  and  all  those  who  were  selected  to  attend 
the  funeral  as  Pollok  servants.  The  only  class  1 
have  excluded,  indeed,  are  those  who  in  my 
opinion  are  proved  to  have  been  mere  workers 
OS  labonrers.  tirant  I  have  excluded,  because 
be  was  for  a  part  of  the  four  years  a  mere 
labourer  in  the  garden,  and  for  the  rest  of  it  an 
apprentice  to  the  bead  gardener.  Cameron  is 
included  as  the  servant  in  charge  of  the  mason- 
work,  but  Cairns  and  Downie  are  excluded  as 
mere  labourers  under  him.  The  evidence  of 
Stewart,  and  Brown,  and  Cameron  seems  to  show 
the  precarious  nature  of  the  engagement  upon 
which  such  labourers  were  employed. 

"  With  regard  to  the  pencil  jotting,  my  opinion 
is  that  it  forms  no  part  of  the  will,  and  can  have 
no  effect  in  restricting  the  bequest.  It  does  not 
show  the  purpose  with  which  Sir  William  made 

it. 

"  I  think  it  is  to  be  regretted  that  all  the  actions 
which  have  been  raised  were  not  conjoined,  so 
that  the  proof  led  might  have  enabled  me  to  dis- 
pose of  them  at  once.  But  I  have  endeavoured 
to  dispose  of  the  various  claims  which  have  been 
brought  forward  as  far  as  possible.  The  cases  of 
those  who  have  not  appeared  may  be  disposed  of 
as  undefended,  and  in  the  roll  of  such  oansea." 

Certain  of  the  unsuccessful  defenders  re- 
claimed. The  remaining  unsuccessful  defenders 
(who  were  represented  by  separate  counsel  and 
agent)  did  not  reclaim. 

Argued  for  the  reclaimers— All  the  persons 
who  appeared  as  reclaimers  were  servants  on  Sir 
William's  estate  at  the  time  of  his  death,  and 
had  been  so  for  four  years  previously;  they 
therefore  were  entitled  to  a  share  of  the  bequest. 
They  were  not  hired  for  an  occasional  job.  It 
vras  not  unreasonable  that  any  person  who  had 
done  work  on  Sir  William's  estate  for  four 
yeaiB  should  be  regarded  as  a  servant  of  his 
for  that  time,  and  therefore  should  be  en- 
titled to  share  in  the  benefits  under  his  will. 
The  servants  employed   on    the    FoUokshields 


estate  were  shifted  to  that  work  without  any 
intimation  to  them  that  they  were  working  for 
anyone  else  than  Sir  William,  and  the  same 
thing  was  true  of  those  who  worked  on  the 
Statute-labour  roads.  Their  pay  always  came 
through  the  same  hands,  although  the  money  for 
their  labour  might  have  been  derived  from  Sir 
John  Maxwell's  trustees  or  from  the  statute- 
labour  road  trustees.  Therefore  they  should  be 
considered  as  servants— if'/n<yr0  v.  .FVtuTM'* 
Trvttees,  November  12,  1863,  2  Uaoph.  94. 

Argued  for  the  respondents — None  of  the 
reclaimers  here  were  entitled  to  a  share  of 
the  bequest.  The  fair  test  was  to  see  if 
those  persons  came  under  the  definition  laid 
down  by  the  Lord  Justice-Clerk  in  the  previous 
case  of  Brown  v.  Uartwrigkt  and  Otkert,  2l8t 
May  1881,  21  S.L.B.  549— that  fb,  whether 
they  were  "belonging  to  the  domestic  estab- 
Ustunent "  and  none  of  the  reclaimers  came  with- 
in that  definition,  as  they  were  all  employed  in 
out-door  labour  about  the  grounds.  From  the 
context  of  the  will  it  might  be  seen  that  Sir 
William  did  not  intend  to  indnde  all  the 
labourers  on  the  estate,  as  the  servants  to  whom 
specific  legacies  were  left  were  all  engaged  in 
personal  attendance  on  himself.  As  to  the  claim- 
ants who  were  workers  on  FoUokshields  estates, 
these  were  not  Sir  William's  servants  in  any 
sense.  They  were  the  servants  of  the  tmstees, 
and  were  paid  by  the  trustees.  The  same  was 
true 'of  those  who  were  paid  with  money  obtained 
from  the  statute-labour  road  trustees  for  work 
done  on  the  roads. 

A  further  argument  was  maintained  on  the  com- 
petency of  the  pursuers  opening  up,  as  they  pro- 
posed to  do  under  the  reclaiming-note,  the  cases 
of  the  defenders  other  than  the  reclaimers.  The 
question  turned  on  the  construction  of  the  Court 
of  Session  Act  1868,  sec.  62,  which  provides 
— "Every  reclaiming-note,  whether  presented  be- 
fore or  after  the  whole  cause  has  been  decided 
in  the  Outer  House,  shall  have  the  effect  of  sub- 
mitting to  the  review  of  the  Inner  Honse  the 
whole  of  the  prior  interlocutors  of  the  Lord 
Ordinary  of  whatever  date,  not  only  at  the  in- 
stance of  the  party  reclaiming,  but  also  at  the 
instance  of  all  or  any  of  the  other  parties  wbo 
have  appeared  in  the  canse,  to  the  effect  of 
enabling  the  Court  to  do  complete  justice,  with- 
out hindrance  from  the  terms  of  any  interlocutor 
which  may  have  been  pronounced  by  the  Lord 
Ordinary,  and  without  the  necessity  of  any 
counter  reclaiming-note." 

At  advising — 

LoBD  Jmmcm-CiMaM. — In  this  case  the  remit 
of  my  opinion  is  this,  that  I  should  be  inclined 
to  admit  all  the  claimants  who  had  been  four 
years  in  the  service  of  Sir  William  Stirling  Max- 
well in  any  capacity.  I  think  the  real  mean- 
ing and  object  of  the  bequest  was  that  those 
who  had  remained  for  four  years  in  the  service 
of  Sir  William,  and  who  by  his  death  might 
be  turned  out  of  the  places  they  had  so  long  held, 
should  be  beneficiaries.  Therefore  I  should  not 
have  been  inclined  to  make  any  subtle  distinc- 
tions between  the  FoUokshields  Trust,  wher«  Sir 
William  was  tmstee,  and  the  County  Hoad  Trust, 
where  he  in  truth  acted  for  the  Boad  Trustees. 
That  generaUy  is  an  indication  of  my  opinion, 
but  I  am  quite  willing  to  aoqaieeoe  in  ezclading 
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those  tvo  oliiases  if  yotir  Lordships  should  be  of 
that  Tiew. 

LoBD  YovKo — This  is  a  perplexing  case  alto- 
gether. I  sympathise  a  good  deal  with  what 
yoar  liordsbip  has  said — that  those  who  were 
really,  although  not  formally,  in  the  testator's 
service  for  the  four  years,  are  within  the  meaning 
of  the  bonnty  which  he  has  provided.  Bnt  I  think 
my  brothers  Lord  Craighill  and  Lord  Ratherfnrd 
Olark  are  of  opinion,  upon  grounds  which  I  quite 
see  the  force  of,  that  those  who  were  in  the  ser- 
vioe  of  the  trustees,  whether  of  the  Pollok  estate 
or  of  the  Koad  Trust,  and  were  working  for  them, 
vere  not  in  the  service  of  Sir  William  Stirling- 
Maxwell  within  the  meaning  of  the  bequest.  Upon 
the  whole  I  am  disposed  to  concur  in  that  The 
result  will  be  that  all  the  claimanto  before  us  who 
were  for  four  years  oontinuonsly — substantially 
oontinnoQsly — in  the  service  of  the  testator  will 
participate  in  the  bequest,  bnt  that  those  who  were 
in  the  service  of  the  tmstees,  or  who  were  working 
upon  the  public  roads,  will  be  excluded. 

There  is  a  little  difflotilty  with  respect  to  some 
of  these.  The  Lord  Ordinary  has  allowed  the 
claims  of  some  of  them,  and  the  question  has 
arisen,  Are  they  here  as  respondents  in  this 
reclaiming-note?  Upon  the  whole  I  rather 
tbink  they  are.  It  is  a  mere  formal  or  technical 
difficulty,  because  the  matter  was  argued  just  as 
ib  would  have  been  whether  tbey  were  here  or 
n«t.  I  rather  think  that  we  may  alter  the  Lord 
Ordinary's  interlocutor  with  respect  to  them,  so 
far  as  is  necessary  to  give  effect  to  the  general 
view  whioh  I  have  endeavoured  to  express,  that 
the  servants  of  the  Pollok  trustees  or  of  the  Boad 
ITmstees  are  to  be  excluded. 

LoBD  Cbaiohilij — That  which  has  been  ex- 
plained by  Lord  Young  is  the  conclusion  at 
which  I  have  arrived.  The  bequest  is  one  of  a 
T«ry  general  character,  and  it  is  very  difficult  to 
soy  who  among  the  servants  of  Sir  YTilliam  Stir- 
ling-BIaxwell  are  to  be  looked  upon  as  legatees 
and  included  in  the  bequest.  The  first  condition 
is  that  they  shall  have  been  servants  of  Sir  Wil- 
liam, and  the  next  that  they  shall  have  been  in 
his  service  for  a  period  of  four  years.  Kow,  the 
chief  difficulty  has  been  in  determining  what  has 
been  service  with  Sir  William,  and  what  has  not. 
Tliat  there  is  n  distinction  is  certain.  The  Lord 
Ordinary  has  found  that  some  are  entitled  to  be 
ranked  as  servants  and  that  others  are  not.  In  one 
respect  the  distinctions  on  which  the  Lord  Ordi- 
nary has  acted,  or  which  have  been  suggested  on 
the  part  of  the  bar,  are  not  such  substantial  dis- 
tinctions as  ought  to  deprive  some  of  the  legatees 
of  their  legacies,  while  bequests  are  given  to 
others.  I  think  we  have  only  to  inquire  whether' 
or  not  certain  persons  were  in  Sir  William's  ser- 
vice, and  if  they  had  been,  whether  their  service 
extended  over  the  period  of  four  years  immedi- 
ately preceding  his  death.  Sir  William  does  not 
give  any  indication  of  his  own  wish  or  feeling  in 
the  matter.  He  has  left  it  for  others  to  decide ; 
and  if  the  two  conditions  I  have  mentioned  are 
found  to  have  been  fulfilled  by  any  party,  I  think 
the  benefit  of  the  bequest  ought  to  be  extended 
to  that  party. 

The  next  question  that  arises  is  this,  whether 
those  persons  who  were  in  the  service  of  the 
Pollokshields  Trust,  and  those  others  who  were 
in  the  service  of  the  Boad  Trustees — though  the 


money  afforded  by  these  trusts  was  administered 
by  Sir  William — are  to  be  looked  upon  as  in  Sir 
William's  service,  giving  a  liberal  interpretation 
to  the  words  which  he  used.  Upon  considera- 
tion, I  think  there  is  here  an  essential  distinction 
whioh  does  not  at  all  exist  when  we  consider  the 
ease  of  those  who  really  were  in  Sir  William's 
service.  The  servants  who  served  the  FoUok- 
shields  Trust  did  not  serve  Sir  William  per- 
sonally, and  that  being  so,  the  first  of  the  con- 
ditions which  I  have  formulated  is  not  in  their 
case  satisfied.  It  is  quite  true  that  Sir  William 
and  those  who  came  after  him  were  to  have  the 
benefit  of  the  trust  whioh  was  in  course  of 
administration ;  but  that  does  not  in  my  view 
alter  the  position  of  the  servants.  They  were 
the  servants  of  the  trust.  I  make  the  same 
observation  in  regard  to  those  employed  on  the 
public  roads.  They  cannot  be  held,  on  a  reason- 
able interpretation  of  the  settlement,  to  have 
been  servants  of  Sir  William. 

A  question  of  some  Uttle  nicety  was  started  with 
reference  to  the  position  of  the  pursuers  in  regard 
to  certain  beneficiaries  whom  we  have  not  formally 
before  us.  But  on  that  matter  I  have  come  to  en- 
tertain no  doubt.  This  is,  no  doubt,  in  a  certain 
sense  a  congeries  of  so  many  independent  actions ; 
but  I  think  the  pursuers  must  be  looked  upon  as 
parties  who  are  entitled  to  appear  as  reclaimers 
under  this  reclaiming-note,  though  that  has  been 
presented  by  certain  of  the  defenders  and  not  by 
the  pursuers.  It  seems  to  me  that  the  whole  of 
these  cases  have  been  brought  ap  by  thia  re- 
claiming-note. 

LoBD  UuTHXBFUBD  CuLBX — I  agree  with  Lord 
Young  and  with  Lord  Craighill  in  the  opinions 
they  have  expressed  as  to  the  persons  who  are 
entitled  to  take  benefit  under  this  will,  and  I  have 
nothing  to  add  to  the  observations  whidi  they 
have  made  on  that  subject. 

I  confess,  however,  that  apon  the  formal  ques- 
tion I  have  had  very  great  difficulty.  And  the 
opinion  that  I  strongly  incline  to  is,  that  the  pur- 
suers are  not  entitled  under  this  reclaiming-note 
to  bring  up  the  question  as  against  the  persons 
who  have  obtained  the  judgment  of  the  Lord 
Ordinary.  The  pursuers  have  presented  no 
redaiming-note  themselves.  The  question  is 
whether  they  are  entitled  to  take  the  benefit  of 
the  reclaiming-note  presented  by  some  of  these 
parties  te  raise  questions  as  against  those  who 
have  obtained  the  judgment  of  the  Lord  Ordi- 
nary. I  am  inclined  to  think  they  are  not.  And 
my  reason  is  simply  this,  that  the  action  is  to  be 
regarded  as  an  action  against  each  of  these  de- 
fenders separately.  There  is  no  jointness  in  the 
action  ;  it  is  not  a  joint  action  at  all.  It  is  just 
an  action  in  whioh  all  these  defenders  have  been 
convened,  but  they  have  been  convened  in  the 
same  position  as  if  each  of  them  had  been  con- 
vened in  separate  actions ;  and  the  reclaiming- 
note  of  one  defender  in  such  an  action  is,  I 
think,  a  reclaiming-note  in  which  there  are  no 
parties  except  Mmself  (the  reclaimer)  and  the 
pursuers  (the  respondents).  I  think  the  defenders 
who  obtained  the  judgment  are  in  no  sense  even 
Tinder  the  statute  parties  to  the  reclaiming-note 
presented  by  the  defenders,  and  therefore  I 
should  rather  be  for  allowing  the  interlocutor  to 
stand  with  respect  to  those  persons  who  obtained 
the  judgment  of  the  Lord  Ordinary. 
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The  Oonrt  prononnced  this  interlocutor : — 
*'BecBl  the  Lord  Ordinary's  interlocutor 
of  2d  July  1885  :  Find  that  the  following 
defenders  are  or  represent  persons  vho  at 
the  date  of  the  late  Sir  William  Stirling  Max- 
well's death  bad  been  four  years  in  his 
service  within  the  meaning  of  the  will 
mentioned  on  record,  vizt.," — then  followed 
the  names  of  about  forty  persons  or  their 
representatives,  including  one  or  two  who 
bad  been  employed  for  a  few  weeks  in  all  on 
the  PoUokshields  estate  or  on  the  statute- 
labour  roads— "  Therefore  assoiUcie  these 
defenders  from  the  conclusions  of  the  action 
and  decern :  Quoad  ultra  find  and  declare  in 
terms  of  the  conclusions  of  the  summons 
against  the  whole  remaining  defenders : 
Find  the  defenders  who  have  been  assoilzied 
entitled  to  expenses,  and  remit,"  &o. 

Counsel  for  Pursuers  —  Darling  —  Dundas. 
Agents— Dnndas  &  Wilson,  O.S. 

Counsel  for  Defenders  and  Reclaimers — ^Bhind 
— B.  K.  Galloway.  Agent— G.  Button,  Solicitor. 

Counsel  for  other  Defenders— Guthrie  Smith — 
Bhind — Jameson — Fraser — K.  K.  Galloway — A.S. 
D.  Thomson.  Agents— George  Hutton,  Solicitor 
— F.  J.  Martin,  W.S.— Brown&Patrick,  Solicitors. 


Wednesday,  March  17. 

SECOND    DIVISION. 

[Sheriff  of  Lanarkshire. 
DONALD  V.  LEITCn. 
Leate—Seguettration  for  Rent  —  ViMharge  of 
Rent  in  FuU  under  Error. 

A  landlord  granted  a  receipt  for  rent  "less 
£7,.  10a.  for  taxes."  The  amount  which 
should  have  been  deductedwas  only  £3,  15s. 
Held  that  a  sequestration  by  the  landlord  for 
£3,  16s.,  as  being  the  balance  of  rent  due, 
was  competent. 
Leate  —  Sequestration  for  Bent  —  Sequeitration 
currente  termino. 

The  landlord  of  a  house  which  bad  been 
licensed  as  a  hotel,  petitioned  for  sequestra- 
tion in  security  of  the  current  year's  rent, 
averring  that  the  tenant  intended  to  dis- 
plenisb  the  house.  The  tenant  admitted 
that  on  the  evening  of  May  27th,  and  before 
twelve  noon  on  the  28th,  i.e.,  just  before  his 
occupancy  for  the  current  year  had  begun, 
he  had  removed  a  large  part  of  the  furniture, 
but  he  stated  that  he  did  so  because  he  had 
no  longer  any  use  for  it,  having,  as  was  the 
fact,  failed  to  obtain,  through  no  fault  of 
his  own,  a  renewal  of  the  hotel  licence,  and 
be  further  stated,  as  was  also  the  fact,  that 
property  to  s  considerable  value  was  left  in 
the  house.  Held  in  the  circumstances  that 
sequestration  was  competent. 
Leaie—Rentr— Abatement  in  reepect  of  Partial 
LoM  0/  Subject— Supervenient  Late. 

A  house  called  the  D  Hotel  was  let  for  a 
term  of  years,  the  missive  of  lease,  inter 
alia,  providing  that  "the  hotel "  should  be 
put  in  good  habitable  order,  that  the  licence 
then  standing  in  the  name  of  the  landlord 


should  be  transferred  to  that  of  the  tenant, 
that  the  tenant  should  be  bound  on  the  ex- 
piration of  the  lease  to  transfer  the  lioenee 
to  any  person  elected  by  the  landlord,  and 
that  if  the  tenant  should  be  guilty  of  any 
breach  of  certificate  the  lease,  in  the  option 
of  the  landlord,  should  expire.     Daring  the 
currency  of  the  lease  the  hotel  licence  was 
lost,  not  through  any  fault  of  the  tenant,  bat 
from  a  resolution  of  the  licensing  magis- 
trates to  withdraw  hotel  Ucenoea  in  the  town. 
Ileld  that  the  loss  of  the  licence  did  not  en- 
title the  tenant  to  an  abatement  of  rent. 
In  August  1884  James  licitoh  became  tenant  of 
the  Dalziel  Arms  Hotel,  Motherwell,  belonging  to 
David  Donald,  acquiring  the  nght  of  the  previous 
tenant  under  a  missive  of  lease  for  five  years 
from  Whitsunday  1883  at  a  rent  of  £130  for  the 
first  year,  £16C  for  the  second,  and  £160  for  each 
of  the  remaining  years,  payable  half-yearly  at 
Whitsunday  and  Martinmas.     The  missive  bore, 
inter  alia,  that  "the  hotel"  should  be  pat  into 
good  habitable  order,  and  "Sixth, — The  license 
presently  in  the  name  of  David  Donald  shall  be 
transferred  to  the  second  party's  (former  tenant) 
name.     The  second  party  shall  be  bound  to  re- 
transfer  it  to  the  name  of  any  person  elected  by 
the  first  party  (landlord)  on  the  expiration  of  the 
lease,  whether  from  the  efflux  of  time  or  from  any 
cause  whatever.     If  the  second  party  be  gailty  of 
any  breach  of  his  certificate  the  lease  shall,  in  the 
first  party's  option,  expire. "    The  parties  further 
bound  themselves  to  execute  a  formal  lease,  and 
to  insert  therein  all  clauses  "  usual  and  reasonable 
in  the  oiroumEtances. " 

Leitch  paid  the  rent  for  the  half-year  due  at 
Martinmas  1884.  On  21st  April  1885  his  appli- 
cation for  a  renewal  of  the  hotel  licence  was 
refused  (as  from  Whitsunday  following),  and  a 
public-house  licence  granted  to  him  instead  in 
consequence  of  a  resolution  by  the  magistrates  to 
refuse  all  the  hotel  licences.  On  24th  May  1885 
he  paid  the  rent  due  at  Whitsunday,  under  deduc- 
tion of  £7,  10s.,  being  the  amount,  overestimated 
by  one-half  as  ultimately  appeared,  of  the  land- 
lord's share  of  the  taxes.  The  receipt  bore — 
' '  Iteceived  from  Mr  James  Leitch  the  sum  of 
seventy-five  pounds,  less  £7,  lOs.  for  taxes, 
being  amount  of  rent  due  at  Whitsunday  1886, 
for  hotel  and  premises  situated,"  Soo.  Over  the 
stamp  there  was  written  "  Paid  £67, 10s." 

On  the  night  of  the  27th  May,  and  on  the  morn- 
ing of  the  28th,  Leitch  was  in  course  of  removing 
part  of  the  furniture  in  the  hotel  to  Glasgow  when 
about  4  a.m.  on  the  28th  he  was  stopped  by  Don- 
ald and  a  sheriff  ofScer,  who  proceeded  to  restore 
the  furniture  to  the  hotel,  and  to  inventory  and 
sequestrate  the  whole  furniture  therein  for  pay- 
ment of  £3,  153.,  the  alleged  balance  of  the  past 
year's  rent,  and  in  security  of  £160  the  current 
year's  rent.  This  sequestration  was  withdrawn 
on  1st  June,  but  on  2nd  June  a  new  petition 
for  sequestration  was  presented  praying  for 
warrant  to  inventory  and  secure  the  whole 
stock,  fittings,  furniture,  goods,  and  other  effects, 
BO  far  OS  subject  to  the  landlord's  hypothec, 
which  were  or  had  been  in  the  said  premises 
since  Whitsunday  1884,  in  security  and  for 
payment  of  £3,  16b.,  being  an  unpaid  bahince 
of  the  half-year's  rent  payable  at  the  preceding 
Whitsunday  with  interest  and  expenses ;  and  the 
vbole  stock,  Ac.,  which  were  or  had  been  in  the 
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premises  since  Whitgnndaj  1886,  in  seonrity  and 
for  payment  first  of  the  sum  of  £80,  the  half -year's 
rent  to  become  payable  at  the  ensningterm  of  Mar- 
tinmas ;  and  second,  the  like  sam  of  £80  as  the 
half-year's  rent  to  become  payable  at  Whitgnnday 
1886  with  interest,  the  terms  of  Martinmas  and 
Whitsnnday  being  first  come  and  bygone  in  these 
last  two  cases  respectiYely  before  warrant  to  sell 
ehoold  be  granted. 

The  SheriS-Snbstitute  (Bntinx)  granted  seques- 
tration as  craved,  bnt  in  respect  of  a  caveat 
ordained  the  defender  to  lodge  answers,  and  a 
record  was  made  np.  The  following  were 
the  material  averments  and  answers — "(Cond. 
5)  The  parsuer  has  a  right  of  hypothec  over 
the  whole  furniture,  goods,  and  other  effects 
which  are  or  have  been  in  the  subjects  since 
Whitsunday  1884  for  the  balance  of  rent  due  at 
Whitsunday  1885,  and  also  a  right  of  hypothec 
over  the  whole  furniture,  goods,  and  other  effects 
which  are  or  have  been  in  the  subjects  since 
Whitsunday  1885,  for  the  rents  to  become  due  at 
Martinmas  1885  and  Whitsnnday  1886,  with 
interest  thereon  as  craved.  (Ans.  5)  Denied  that 
pursuer  has  any  right  of  hypothec  for  the  half- 
year's  rent  of  said  subjects  due  at  Whitsunday 
1885,  or  any  balance  thereof,  the  whole  of  said  rent 
having  been  paid  on  or  about  the  24th  May  1885, 
and  beforetheraisingof  the  present  action.  Quoad 
tiltra,  and  subject  to  the  explanation  contained  in 
the  defender's  statement  of  facts,  denied  that  pur- 
suer's alleged  right  of  hypothec  extends  over  the 
whole  of  the  furniture,  goods,  and  other  effects 
which  are  or  have  been  on  the  subjects  since 
Whitsunday  1885.  (Oond.  7)  The  defender  had 
resolved  to  remove  the  whole  of  his  furniture  and 
other  effects  from  the  subjects,  and  leave  the 
same  displenished  ;  and  on  the  evening  of  the 
27th  and  morning  of  28th  May  had  lorries  for 
the  express  purpose,  as  after  mentioned,  of 
removiug  the  furniture  to  Glasgow,  to  be  there 
disposed  of  by  public  sale.  (Ans.  7)  Denied, 
under  reference  to  defeuder's  statement  of  facts. 
(Cond.  8)  The  pursuer  believes  that  the  defender's 
statement  that  Messrs  Duncan,  Keith,  &  Buchanan 
had  instructions  to  remove  and  sell  the  furniture 
is  correct,  and  that  early  in  the  morning,  about 
4  o'clock  of  the  28th  May,  two  lorries  were  stand- 
ing in  a  lane  at  the  hotel  ready  to  be  driven  to 
Glasgow.  The  pursuer  on  learning  that  the 
defender  was  removing  the  furniture  under  cloud 
of  night,  instructed  his  agents  to  adopt  proceed- 
ings to  get  this  Btopped.  A  petition  was  accord- 
ingly prepared  craving  interdict  against  the 
defender's  proceedings,  and  also  for  sequestration 
and  warrant  to  carry  back.  .  .  .  (Cond.  9)  On 
the  pursuer,  along  with  the  officer  and  agent, 
arriving  in  Motherwell,  the  pursuer  informed  the 
defender  that  be  had  presented  said  petition, 
and  instructed  the  officer  to  intimate  the  same 
to  him.  'This  the  officer  did,  and  thereafter 
carried  the  famitare  which  had  been  placed 
upon  the  lorries  into  the  hotel.  The  said  petition 
was  withdrawn  by  the  pursuer  on  Ist  June  1886, 
in  consequence  of  an  alleged  defect  in  the  petition 
or  warrant  thereon,  and  with  a  view  of  avoiding 
litigation  thereanent.  (Ans.  8  and  9)  Admitted, 
nnder  raferenoe  to  defender's  statement  of  facts. 
(Cond.  10)  The  defender  was  wilfully  and 
maliciously  attempting  to  carry  off  the  furniture 
from  the  hotel  with  the  view  of  defeating  the 
pnisner's  right  of  hypothec.    The  value  of  the 


furniture  and  effects  sequestrated  nnder  the 
present  action  is  insufficient  to  meet  the  current 
year's  rent  of  the  subjects.  The  defender'^ 
statements,  so  far  as  inconsistent  herewith,  are 
denied.     (Ans.  10)  Denied." 

In  his  statement  of  facts  the  defender  stated, 
inter  alia,  that  being  deprived  of  the  beneficial 
occupation  of  the  portion  of  the  subjects  which 
had  been  nsed  as  a  hotel,  be  resolved  to  dispose 
of  some  of  his  furniture  for  which  he  had  no 
further  use,  and  on  or  about  27th  May  1886, 
having  paid  his  rent  for  the  past  half-year,  he 
instructed  Messrs  Duncan,  Keith,  Buchanan,  A 
M'Cloy,  auctioneers,  Glasgow,  to  send  out  and 
remove  the  same  to  Glasgow  for  sale.  "(8)  In 
ptirsnance  of  defender's  instructions,  Messrs  Dun- 
can, Keith,  Buchanan,  &  M'Cloy  despatched  two 
lorries  from  Glasgow  on  the  afternoon  of  27th 
May  1 885,  and  on  their  arriving  at  said  sabjeets 
they  were  loaded  on  the  street  alongside  said  sub- 
jects with  some  of  the  furniture  which  defender 
intended  to  remove,  and  aboot  four  o'clock  on 
the  morning  of  28tb  May  1885,  when  the  said 
lorries  were  loaded  and  ready  to  start  for  Glas- 
gow, the  pursuer,  his  son,  their  law-agent  (Mr  J. 
B.  Sontter,  writer,  Hamilton),  and  a  sheriff- 
officer  named  James  Young  appeared,  and  nnwar- 
rautably,  illegally,  and  forcibly  interdicted  and 
prevented  the  removal  by  defeuder  of  said  furni- 
ture, and  having  cut  the  ropes  wherewith  the 
same  was  tied  to  the  lorries,  seized  and  carried 
it  back  from  the  public  street  to  the  said  subjects, 
and  after  seriously  assaulting  defender  proceeded 
to  inventory  and  sequestrate,  or  pretend  to 
sequestrate,  the  whole  furniture  and  effects  be- 
longing to  defender  on  said  subjects,  including 
those  carried  back  as  aforesaid. 

The  pursuer  pleaded—"  (1)  The  defender  being 
in  arrears  in  payment  of  bis  rent,  the  pursuer  is 
entitled  to  sequestrate  his  effects  in  security 
thereof.  (2)  The  pursuer's  right  of  hypothec 
being  in  danger  of  being  defeated,  he  is  entitled 
to  sequestration,  decree,  and  warrant  as  craved," 

The  defender  pleaded — "(2)  There  being  no 
arrears  of  rent  due  by  defender,  and  the  other 
averments  of  pursuer  being  irrelevant  and  insuf- 
ficient to  support  the  conclusions  of  the  action, 
sequestration  should  be  recalled,  and  the  action 
dismissed  with  expenses.  (3)  The  pursuer  is  not 
entitled  to  benefit  by  his  illegal  actings  before 
mentioned  to  the  prejudice  of  defender.  (4)  The 
pursuer  having  prior  to  the  commencement  of 
the  current  year  forcibly  prevented  the  removal 
of  furniture  belonging  to  defender,  and  having 
illegally  seized,  carried  back,  and  detained  the 
same  on  the  subjects,  has  no  right  of  hypothec 
over  the  same  for  the  rent  of  the  current  year." 

The  Sheriff-Substitute  (BtBMiE)  on  21th  August 
1885  pronounced  an  interlocutor  finding  that  a 
number  of  the  articles  which  the  pursuer  ad- 
mitted had  been  on  the  lorries  on  the  morning 
of  28th  May  were  being  removed  from  the  pro- 
mises by  the  defender  prior  to  the  date  on  which 
sequestration  was  competent,  and  that  they  were 
wrongfully  carried  ba<^  or  caused  to  be  carried 
back  by  the  pursuer ;  recalling  the  sequestration 
quoad  these  ;  and  appointing  the  case  to  be  pot 
to  the  motion  rolL 

"Note. — The  respondent  paid  his  rent,  at  all 
events  with  the  exception  of  £3,  15b.,  about 
which  there  is  a  dispute,  on  16th  May  last,  and 
on  the  night  of  27th  May  or  the  morning  of  the 
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28th  was  lemoving  his  fomiture  or  a  portion  of 
it.  Whether  this  was  a  right  thing  to  do  or  not  I  am 
not  entitled  to  say,  bat  in  my  view  the  petitioner 
had  no  legal  power  to  stop  this  removal,  and 
acted  illegally  in  carrying  t«ok  the  fumitvire  to 
the  premises.  He  bad  no  right  to  sequestrate 
for  the  current  rent  until  12  o'clock  of  the  28th 
May  (Thomson  r.  Barclay,  1883,  10  E.  694),  and 
it  would  be  extreme  to  hold  that  he  was  entitled 
to  do  what  he  did  for  the  £3,  15s.,  even  assnming 
it  to  be  due. 

"Ttiat  being  so,  the  question  arises  if  the  peti- 
tioner under  his  new  sequestration  can  attach 
those  articles  which  he  wrongfully  carried  back, 
and  it  seems  to  me  that  he  cannot  do  so.  The 
case  of  T/unruon  t.  Barclay  supports  that  yiew, 
and  it  is  consistent  with  the  common  law  that  no 
one  shall  take  advantage  of  his  own  wrong.  In 
Jeffrey  v.  Oarrtck,  1836, 15  S.  43,  also,  it  was  de- 
cided that  a  landlord  cannot  sequestrate  furniture 
wrongonsly  retained  by  his  tenant,  and  if  so,  a 
fortiori  it  follows  that  he  cannot  sequestrate 
furniture  wrongonsly  retained  by  himself. 

"Had  the  famiture  after  being  carried  back 
been  allowed  to  remain  in  the  premises  for  some 
time  the  case  might  hare  been  different,  but  the 
first  sequestration  under  which  it  was  carried 
back  was  only  withdrawn  the  same  day,  or  the  day 
before  the  present  sequestration  was  presented. 

"  The  respondent  avers  that  he  had  removed 
many  more  articles  than  those  admitted  by  the 
petitioner,  and  the  case  has  been  put  to  the 
motion  roll  of  the  first  Court  day  after  the 
Taoation." 

On  6th  December  the  defender  was  allowed  to 
add  the  following  averments  and  pleas  to  the 
record — "2.  The  premises  in  question  are  by 
said  missive  of  set  let  as  a  hotel,  and  the  defender 
has  by  a  resolution  of  the  Justices  of  the  county 
of  Lajiark,  over  whom  he  has  no  control,  and 
without  any  allegation  of  fault  being  made  against 
him,  been  deprived  of  a  hotel  licence  and  the 
beneficial  occupation  of  said  subjects  as  a  hotel. 
The  loss  of  the  hotel  licence,  without  fault  on 
the  part  of  the  defender,  and  the  substitution  of 
a  publio-house  licence  therefor  by  the  arbitrary 
act  of  the  said  Justices,  involves  so  serious  a 
change  in  the  character  of  the  subjects  let,  that 
the  insertion  in  the  intended  lease  of  a  clause  en- 
titling the  defender  to  a  corresponding  abate- 
ment of  rent  would  have  been  ■  nsual  and  reason- 
able in  the  circumstances,'  and  the  question  of 
the  defender's  liability  for  rent  in  the  pre- 
sent action  falls  to  be  decided  on  the  footing  of  a 
formal  lease  having  been  entered  into  embody- 
ing a  clause  or  stipulation  to  that  effect.  3.  A 
fair  and  reasonable  rent  for  the  premises  occu- 
pied by  the  defender  as  a  public-house  for  the  cur- 
rent year  would  be  £1 00  sterling,  and  this  sum 
defender  is  willing  and  hereby  offers  to  pay. 

"Flea-in-law — In  the  circumstances  above  set 
forth  the  defender  is  entitled  to  have  the  rent  of 
premises  in  question  abated  as  claimed." 

The  pursuer  was  allowed  to  add  the  following 
answers  and  plea — "  2  and  3.  The  missive  of  set 
is  referred  to.  Admitted  that  the  defender  was 
by  a  resolution  of  the  Justices  deprived  of  a  hotel 
licence  as  stated;  quoad  uUra  denied,  and  ex- 
plained that  the  rent  under  the  missive  is  £160 
for  the  current  and  subsequent  years,  and  that 
this  sum  would  be  got  for  the  subjects  in  ques- 
tion were  they  let,  a  part  as  a  pnblic-house  and 


the  remainder  as  a  shop  and  dwelling-honsa. 
£100  would  be  a  fair  rent  for  the  pnbUo-houae 
portion. 

"Plea-in-Iaw — The  defender  is  bound  to  pay 
the  rent  stipulated  in  the  missive." 

A  proof  was  allowed,  which  was  directed  (in 
accordance  with  the  interlocutor  allowing  it) 
entirely  to  the  question  of  what  articles  the  de- 
fender intended  to  remove  on  the  occasion  of  the 
first  sequestration.  It  did  not  appear  that  he 
intended  to  remove  anything  from  the  bar, 
oellars,  and  rooms  connected  with  the  bar,  and  it 
further  appeared  that  the  articles,  including  stock 
therein,  were  of  considerable  value.  The  de- 
fender did  not  dispute  that  there  had  been  as 
matter  of  fact  an  over-deduction  of  landlord's 
taxes  to  the  extent  of  £3,  15s.  from  the  rent  due 
at  Whitsunday  1886. 

On  12th  January  188C  the  Sheriff-Snbstitata 
pronounced  an  interlocutor  recalling  the  seques- 
tration, except  in  so  far  as  it  had  been  already 
recalled,  and  also  except  as  regarded  the  articles 
in  the  bar  of  the  hotel  and  rooms  connected 
therewith ;  guoad  vitra  repelling  the  pleas  fOt 
the  defender,  granting  warrant  to  the  Clerk  of 
Court  to  pay  to  the  pursuer  the  sum  of  £80 
which  had  been  consigned  by  the  defenders  at 
Martinmas  preceding,  with  interest,  reserving 
the  question  of  expenses,  and  to  pronounce 
further  on  the  merits. 

"Note. — .  .  .  Sequestration  was  recalled  as  to 
the  articles  in  No.  18  of  prooeas  by  the  interlocutor 
of  20th  August,  and  on  tiie  same  principle  it  seems 
to  me  it  must  be  recalled  as  to  all  the  aitidet 
which  the  defender  was  prevented  from  remov- 
ing by  the  pursuer's  admittedly  illegal  sequestra- 
tion. .  .  .  The  defender  has  consigned  the  half- 
year's  rent,  but  pleads  that,  having  lost  hia  hotel 
licence  from  no  fault  of  his  own,  the  hotel  portion 
of  the  premises  ha6  been  useless,  and  that  he  is 
only  bound  to  pay  for  the  publio-house  pordon, 
which  both  parties  hold  to  Imve  been  of  the  vahifl 
of  £50  for  the  half-year. 

"This  raises  a  question  which,  as  far  as  I 
know,  lias  not  been  expressly  decided.  The 
authorities  bearing  on  It  seem  to  be  theae : — In 
agricultural  leases,  where  the  subject  is  totally 
or  partially  destroyed  by  causes  not  within  the  con- 
templation and  beyond  the  control  of  the  parties, 
the  rent  ceases,  or  a  dedneUon  is  made.  Hunter 
on  Landlord  and  Tenant  (Outhrie),  vol.  iL  451. 

"In  mineral  leases,  which  are  more  specula- 
tive in  their  character,  the  rule,  apart  from  ex- 
press agreement,  is  different,  the  tenant  taking 
the  risk  of  the  quantity  and  value  of  the  mine- 
rals, and  being  only  entitled  to  abandon  or  claim 
a  deduction  if  the  minerals  are  entirely  absent 
or  exhausted  {Murdoch  v.  FuUarton,  1829,  7  S. 
404 ;  Bargeddie  Coal  Co.  v.  Work,  1860,  23  D. 
44  ;  OoiamiY.  Ghrigtie,  1873,  II  Maoph.,  HX.  1; 
M'Swenney  on  Mines,  215).  The  matter  is 
generally  regulated  by  agreement  (Dielcmm  v. 
CampbeU,  1824,  2  Shaw's  App.  176 ;  Thornton  ▼. 
Qordon,  1869,  7  Maoph.  687 ;  Shotti  Iron  Co.  y. 
Dea»,  1881,  8  B.  630). 

"  Where  the  loss  has  arisen  from  supervenient 
law  the  oases  have  varied.  In  Cranford  v. 
Kennedy,  1694,  Mor.  10,  126  (tax  duties),  and 
M'Kemie  t.  Kennedy,  1697,  Mor.  7867  (tax 
duties),  an  abatement  was  held  allowable ;  but  in 
the  later  coses  of  Qoldie  v.  WQUamvm,  1796, 
Home,  793  (toll  dnties) ;  HoUdan  t.  iSgo^  1830, 
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8  S.  831  (fiBheries) ;  Duntmore  t.  Osieald,  1821, 
1  S.  170  (fisheries),  it  was  held  otherwise. 

"In  Boyle  r.  PoUoek,  1700,  4  Br.  Sup.  481,  a 
taoksman  of  ezoise  duties  was  refused  an  abate- 
ment where  certain  manafaotorers,  who  had  been 
considered  liable,  were  held  free  by  a  jadcment 
of  Exchequer  ;  and  in  HerioVt  Hotpital  y.  Angut, 
1709,  Mor.  10,  126,  an  abatement  was  also  re- 
fused where  by  a  deohurator  of  immunity  mul- 
tnres  were  diminished. 

"  It  is  nnneoessary  to  decide  whether  the  de- 
fender's loss  of  licence  f  aUs  tinder  the  one  set  of 
oases  or  the  other,  as  be  has  not  to  my  mind 

g roved  that  he  was  not  in  fault,  or  what  damage 
e  has  suffered.  On  the  first  point  all  that  is 
proved  is  that  the  defender  entered  in  August, 
and  was  deprived  of  his  hotel  licence  in  April, 
and  that  no  fault  was  found  with  him  in  the  in- 
terval ;  bnt  it  is  not  attempted  to  be  proved  why 
the  licence  was  taken  away,  and  hotels  are  not 
deprived  of  their  licences  without  some  supposed 
fault  on  the  part  of  the  occupiers.  Bnt  were 
this  otherwise,  there  is  no  proof  as  to  the  extent 
of  the  loss.  That  there  was  loss  may  be  taken 
for  granted,  but  that  is  not  sufficient.  The  loss 
must  be  what  the  old  writers  call  phuquam 
tolerdbUe,  and  the  defender's  statement  that  the 
hotel  portion  was  rendered  absolutely  nseless  is 
improbable  and  unsupported. 

"The  defender  urged  that  the  sequestration 
ought  to  be  dismissed,  as  the  pursuer  had  no 
vaUd  ground  for  bringing  it,  but  I  cannot  hold 
this,  and  the  case  has  been  continued  until  Whit- 
sunday. It  is  preferable,  also,  in  the  drcum- 
Btanoes  to  reserve  the  question  of  expenses. 

"The  defender  admits  that  he  must  repay 
£3,  ISs.  inhabited  house-duty,  erroneously  de- 
ducted at  last  Hay  term.  This  con  be  adjusted 
at  the  final  settlement." 

The  pursuer  appealed  to  the  Court  of  Session, 
and  argued — (1)  The  sequestration  was  incom- 
petent. At  the  date  of  the  sequestration  no  rent 
was  past  due.  No  doubt  the  defender  was  liable 
to  the  pursuer  in  a  payment  of  £3,  16s.  of  over 
deduction  in  respect  of  the  landlord's  share  of 
taxes,  but  for  the  rent  due  at  Whitsunday  1886 
the  defender  held  a  receipt  bearing  to  be  in 
full  of  that  rent,  and  that  receipt  was  a  complete 
answer  to  a  sequestration  at  the  landlord's  in- 
stance. Then  as  regarded  the  sequestration  in 
security  of  future  rents  that  too  was  incompetent, 
there  being  no  evidence  that  the  defender  was 
wrg«n*  ad  inopiam  or  other  similar  ground. 
But  (2)  Even  if  the  sequestration  was  competent, 
the  full  rent  or  £160  was  not  due.  The  hotel 
licence  was  part  of  the  subject  let,  as  appeared 
from  the  missive — particularly  its  sixth  iurtide — 
and  by  the  loss  of  that,  through  no  fault  of  the 
defender,  the  defender  was  entitled  to  an  abate- 
ment of  rent. 

The  pursuer's  argument  sufficiently  appears 
from  Lord  Oraighill's  opinion. 

Authorities  as  iu  the  Sheriff-Substitute's  notes. 

At  advising— 

LoBD  CkaiohilIj — The  appellant  Hr  Leitch 
is  tenant  under  a  lease  for  five  years  of  the 
Salziel  Arms  Hotel,  Motherwell,  and  the  pursuer 
Mr  Donald  is  his  landlord.  The  appellant 
entered  on  the  occupation  in  August  1884,  the 
licence  held  by  the  previous  tenant  having  been 
transferred  to  him,  and  the  bumnesa  was  carried 


on  by  the  appellant  till  Whitsunday  1886. 
Previous  to  that,  however,  his  application  for  a 
renewal  of  the  licence  had  been  refused  by  the 
Licensing  Court,  and  the  consequence  was  that 
the  hotel  business,  as  previously  conducted,  could 
not  be  carried  on  after  this  term  of  Whitsunday. 
The  refusal  of  the  licence  was  not  the  result  of 
any  fault  or  misconduct  on  the  part  of  the  ap- 
pellant in  carrying  on  his  business,  bnt  was  the 
outoome  of  a  resolution  on  the  part  of  the 
Justices  adopted  on  what  were  thought  considera- 
tions of  public  expediency,  to  substitute  a  public- 
house  licence  for  a  hotel  licence  in  every  case  in 
Motherwell.  The  rent  payable  by  the  appellant 
was  £160,  payable  one  half  at  Martinmas  and  the 
other  at  the  following  Whitsunday  in  eneh  year. 
On  the  2d  June  1886  the  pursuer  presented  a 
petition  to  the  Sheriff  praying  for  warrant  to  in- 
ventory  and  secure  the  whole  stock,  fittings, 
furniture,  goods,  and  other  effects,  bo  far  as  sub- 
ject to  the  landlord's  hypothec,  which  were  or 
had  been  in  the  said  premises  since  Whitsunday 
1884,  in  security  and  for  payment  of  £3,  16s., 
being  an  unpaid  balance  of  the  half-year's  rent, 
payable  at  the  preceding  Whitsunday,  with  in- 
terest and  expenses;  and  the  whole  stock,  Sco., 
which  were  or  bad  been  in  the  premises  since 
Whitsunday  1886,  in  security  and  for  payment 
first  of  the  sum  of  £80,  the  half-year's  rent  to  be- 
come payable  at  the  ensuing  term  of  Martinmas; 
and  second,  the  like  sum  of  £80  as  the  half  year's 
rent  to  become  payable  at  Whitsunday  1886, 
with  interest,  the  terms  of  Martinmas  and  Whit- 
sunday being  first  come  and  byegone  in  these 
last  two  cases  respectively  before  warrant  to  sell 
should  be  granted.  Sundry  pleas  were  stated  in 
defence.  Part  were  urged  against  the  pursuer's 
right  to  sequestrate  articles  of  plenishing  which 
had  been  removed  before  twelve  of  the  clock  on 
the  term  day,  and  had,  as  the  defender  alleged, 
been  illegally  carried  back,  and  with  these  pleas, 
as  regards  most  of  the  articles  in  controversy, 
the  Sheriff  dealt  in  an  interlocutor  of  24th 
August,  in  which  both  parties  have  acquiesced. 
The  other  pleas  were  of  a  more  general  nature, 
and  were  objections  to  the  competency  of  the 
sequestration.  Upon  these,  so  far  as  they  re- 
quired to  be  decided,  judgment  was  given  on  the 
12th  January  1886,  by  the  interlocutor  which  is 
now  the  subject  of  the  present  appeal. 

Three  grounds  or  reasons  of  appeal  were  urged 
at  the  debate  on  the  consideration  of  the  Court 
These  were,  first,  that  the  sum  of  £3,  15s. ,  alleged 
to  be  an  unpaid  balance  of  rent,  is  not  rent  at 
all,  and  this  is  the  nature  of  the  controversy  upon 
that  subject.  When  the  defender  paid  at  Whit- 
sunday 1885  what  was  believed  at  the  time  to  be 
this  half-year's  rent,  there  was  kept  off  a  sum  of 
£3,_  15s.  as  landlord's  taxes  beyond  the  sum  for 
which  the  land  lord  was  liable.  As  to  this,  parties, 
as  was  admitted  at  the  debate,  are  now  agreed. 
Bnt  it  was  assumed  at  the  time  that  the  reduction 
claimed  was  not  in  excess  of  the  landlord's 
liability,  and  consequently  a  receipt  for  the  full 
rent  was  delivered  to  the  appellant.  The  mistake 
that  had  been  committed  was,  however,  soon 
afterwards  discovered,  and  it  is  for  the  sum  of 
£3,  168.  improperly  withheld  that  the  warrant 
to  inventory  and  sell  is  prayed  for  in  the  first 
part  of  the  petition  for  sequestration.  The  ap- 
pellant says  the  payment  of  the  full  rent 
is  vouched  by  the  receipt,  bnt  this  leoeipt  is 
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immaterial  when  the  fact  Is  that  the  foil  rent  has 
not  been  paid.  The  jCS,  log.  is  a  balance  which 
remains  due,  for  as  more  was  deducted  in  name 
of  landlord's  taxes  than  the  amount  for  which 
the  landlord  was  liable,  the  obvious  result  must 
be,  and  is,  that  what  was  thus  kept  back  is  an 
unpaid  portion  of  the  half-year's  rent.  This 
defence,  therefore,  plainly  must  be  overruled. 

The  second  objection  is,  that  in  the  case  pre- 
sented on  the  record,  sequestration  for  the  rent 
of  the  two  half-years  from  Whitsunday  1885  to 
Whitsunday  1886  was  incompetent,  neither  being 
payable  at  the  date  of  the  application.  Bat  the 
competency  of  sequestration  for  onrrent  rent  is 
notdonbtfuL  All  the  authorities  speak  plainly  on 
the  subject  Of  these  the  most  familiar,  probably, 
is  the  statement  by  Prof.  Bell  in  par.  1245  of  bis 
Principles,  and  that  on  pages  24  to  27  of  the  2d 
volume  of  bis  Commentaries.  And  as  regards  the 
contention  that  reasonable  necessity  for  the  appli- 
cation most  be  alleged,  otherwise  it  may  not  be 
granted,  all  that  on  this  occasion  need  be  said  is, 
tiiat  good  cause  has  been  shewn  on  the  record,  if 
that  be  required  as  a  condition  of  competency. 
The  8th  article  of  the  condescendence,  and  the 
appellant's  answer,  as  well  as  article  3  of  the 
defender's  statement  of  facta,  show  that  on  the 
night  between  27th  and  28th  of  May,  the  latter 
being  the  flitting  term-day,  the  hotel  was  in 
course  of  being  displenished,  and  that  tbe  pur- 
pose of  the  appellant  was  to  take  the  furniture- 
which  was  being  removed  to  an  aaotioneer's 
rooms  in  Glasgow,  in  order  that  it  might  be  sold. 
Had  this  intention  not  been  frustrated,  there 
would  have  been  little  or  nothing,  or  at  anyrate 
what  there  would  have  been  would  not  have  been 
sufficient  for  the  security  of  the  rent  which  had 
begun  to  ran.  In  these  circumstances  it  appears 
to  me  that  there  was  reasonable  cause,  alleged 
and  proved,  for  the  pursuer's  application. 

The  third  objection  is,  that  the  full  rent  of 
£160  was,  in  the  circumstances  of  the  case,  rent 
for  which  sequestration  could  not  be  employed. 
The  circumstances  referred  to  are  these — The 
licence  for  the  hotel  was  refused  in  April,  and 
consequently  for  the  year  from  Whitsunday  1886 
the  premises  could  not  be  used  for  the  business 
as  previously  conducted.  Spiritons  liquors  could 
not  be  served  or  sold,  and  this,  it  is  said,  would 
materially  affect  the  value  and  the  nature  of  the 
business  that  could  be  profitably  carried  on.  On 
tills  view  of  the  matter  the  defender  pleads  that 
tbere  must  be  an  abatement  from  the  rent,  and 
that  till  the  rights  of  {larties  have  been  arranged 
or  determined  neither  the  whole  nor  indeed  any 
part  of  the  stipulated  rent  can  be  held  to  be  due 
or  to  be  a  ground  for  sequestration.  The  defender 
does  not  propose  to  reduce  or  to  abandon  the 
lease,  by  which  £160  is  made  the  contract  rent. 
On  tbe  contrary,  he  intends  to  remain  in  occu- 
pation as  tenant,  and  to  turn  the  subjects  to  such 
use  as  he  may  think  most  likely  to  conduce  to  his 
profit.  He  carries  on  business  as  a  publican  in 
the  premises,  for  a  publican's  licence  was  granted 
in  room  of  the  hotel  licence  which  bad  been 
refused,  and  what  he  proposes  to  do,  and  what 
he  says  is  his  right  to  do,  is  to  continue  in  oeoa- 
pation  at  a  rent  of  £100  in  place  of  £160. 
Whether  the  refusal  of  the  licence  would  be  a 
ground  on  which  the  lease  could  be  reduced  need 
not  now  be  considered,  for  the  defender,  as 
already  mentioned,  stands  by  the  lease,  and  it 


will  be  time  enough  to  come  to  a  determination 
on  this  subject  once  the  obligation  of  tbe  defender 
in  that  matter  is  submitted  to  the  determinition 
of  the  Court.  What  we  have  at  present  to  deeide 
is,  whether,  there  being  no  qualifying  conditioa 
in  tbe  appellant's  obligation  to  pay  the  stipnlated 
rent,  and  the  premises  taken  beingeorporeallysueh 
as  they  were  when  he  took  them,  the  loss  daring 
his  occupation  arising  from  the  Jnstices'  refnau 
of  a  licence  must  not  be  assumed  to  be  one  of 
the  incidents  by  which  the  appellant  is  affected  ? 
My  view  of  the  matter  is  that  the  appellant  is 
not  entitled  to  remain  in  occupation — to  stand 
by  his  lease — and  so  doing,  to  refnse  at  the  same 
time  payment  of  the  stipulated  rent  for  which  he 
undertook  obligation.  This  defence,  as  well  as 
the  others,  appears  to  me  to  be  untenable,  and 
on  the  whole  matter  I  come  to  the  oonelnaion 
that  the  interlocutor  of  the  Sheriff  ought  to  be 
sustained  and  this  appeal  dismissed. 

Loan  BuTBiartntD-OiiUtK  and  the  Lobd  Jo»- 
noB-UuKBK  concurred. 

Lobd  Youno  was  absent 

The  Court  pronounced  this  interlocutor 

' '  Find  that  the  defender,  who  is  the  appel- 
lant, is  tenant  of  (he  Dalziel  Arms  Hotel  in 
virtue  of  a  lease  of  which  the  sUpTilated  rent, 
being  £160,  is  payable  half-yearly  at  Mar- 
tinmas and  Whitsunday :  Find  that  the  defen- 
der entered  on  occnpation  in  1884,  the  licence 
held  by  the  preceding  tenant  having  been 
transferred  to  him,  and  that  the  business  of 
the  hotel  was  carried  on  in  the  usual  way 
till  Whitsunday  1886 :  Find  that  the  defender 
in  April  1886  applied  to  the  Licensing  Conrt 
for  a  renewal  of  the  licence  for  the  year  subse- 
quent to  the  next  ensuingtermof  Whitsunday, 
and  that  the  license  was  refused,  though  not 
upon  the  ground  of  fault  or  negligence  on 
the  part  of  the  defender :  Find  that  on  Whit- 
sunday 1885  a  portion  of  tbe  tent  for  the 
half-year  from  Martinmas  1884,  amonnting  to 
£3,  16s.,  was  unpaid  when  the  petition  for 
sequestration  was  presented,  and  that  for 
this  balance  of  rent  sequestration  as  prayed 
for  by  the  pursuer  was  competent:  Find 
that  the  stipulated  rent  of  £160  for  the  year 
from  Whitsunday  1885  to  Whitsunday  1886 
was  current  when  the  petition  for  sequestra- 
tion was  presented,  and  that  the  sequestra- 
tion in  security  of  that  rent  was  competent 
in  the  droumstances  condescended  on  and 
proved :  Therefore  dismiss  the  appeal,  affirm 
the  judgment  of  the  Sheriff-Substitute  ap- 
pealed against :  Find  the  pursuer  entitled  to 
expenses ;  remit  to  the  Auditor  to  tax  the 
same  and  to  report:  Remit  the  cause  to  the 
Sheriff  with  instructions  to  proceed  therein 
as  accords,  and  with  authority  to  decern  for 
the  expenses  now  f  onnd  due,  when  taxed,  and 
decern." 

Counsel  for  Pursuer— J.  P.  B.  Robertson, 
Q.  C.  —  Low.     Agent— Alexander  Morison,  S.8.C. 

Counsel  for  Defender— SoL  Qen.  Asher,  Q.O.— 
J.  A.  Beid.  Agents— Boyd,  Jameson,  A  Kelly, 
W.8. 
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Friday,  March  5. 

SECOND    DIVISION. 

[Lord  Trayner,  Ordinary. 
LAIDLAW  V.  SHAW. 

Loan — Proof—  Writ  or  Oath. 

Evidence  on  'which  a  loan  of  money  to  a 
deceased  person  was  ?uild  proved  although  no 
'writ  under  the  hand  of  the  alleged  debtor 
acknowledging  the  loan  was  prodnoed. 
Elizabeth  Laidlaw,  residing  at  Bankend,  Jed- 
burgh,  brought  this  action  against  Alexander 
Shaw,  the  executor  of  her  deceased  sister  Jane 
Laidlaw,  for  repayment  of  certain  sums,  amongst 
which  was  one  of  £57;  58.  9d.,  alleged  to  have 
been  advanced  by  her  to  her  sister  in  loan. 

The  pursuer  stated— (Oond.  2)  "In  the  month 
of  November  1876  the  said  Jane  Laidlaw  paid  off 
abond  and  disposition  in  security  for  £187,  2b.  lid. 
which  she  haid  granted  over  the  said  property. 
The  pursuer  had  at  that  time  a  deposit-receipt  in 
her  favour  with  the  Bank  of  Scotland  at  Lander 
for  £68,  17s.  lOd.,  and  from  this  receipt  a  sum 
of  £57,  Ss.  9d.  was  taken  and  applied  towards 
payment  of  the  said  bond  The  transaction  was 
carried  through  by  Mr  £obert  Bomanes,  writer 
in  Lauder,  who,  as  agent  for  and  acting  on  be- 
half of  the  said  Jane  Laidlaw,  duly  authorised  by 
her,  borrowed  the  said  sum  of  £57,  58.  9d.,  and 
applied  the  same  as  aforesaid  towards  payment 
of  the  said  bond.  Ko  part  of  the  said  sum  was 
repaid  to  the  pursuer,  and  the  same  is  still  in- 
debted and  resting-owing  to  her  with  interest 
from  the  term  of  Martinmas  1876." 

The  defender  answered — "Denied  that  Mr 
Bomanes  acted  as  agent  for  the  said  Jane  Laid- 
law.    Quoad  uMra  not  know  and  not  admitted." 

The  defender  pleaded — "(1)  The  alleged  loans 
can  only  be  proved  by  writ  or  oath." 

The  Lord  Ordinary  (Tbatnsb)  allowed  the 
pnrsner  a  proof  by  writ  or  oath. 

Bobert  Bomanes,  the  agent,  deponed  as 
follows: — ''I  knew  the  deceased  Jane  Laidlaw. 
.  .  .  She  had  a  piece  of  land  at  Lander  called 
the  'Burgess  Acre.'  There  was  a  bond  over  it 
in  November  1876  for  £137,  28.  lid.  That  bond 
was  paid  off  in  November  1876.  Of  that  money 
£100  was  borrowed  from  a  Miss  Davidson,  and 
an  assignation  to  that  extent  granted  in  her 
favour,  and  the  balance  was  discharged.  (Shown 
No.  21)— That  is  a  deposit-receipt  for  £68, 
17s.  lOd.  in  favour  of  Elizabeth  Laidlaw,  Lauder. 
I  endorsed  that  receipt,  and  the  money  was  np- 
lifted  by  me.  Jane  Laidlaw  got  an  account  from 
me  with  reference  to  that  receipt  sho'wing  that 
the  amount  with  interest  at  11th  November  was 
£69,  9s.  4d.,  and  that  on  her  account  £57,  6s.  9d. 
had  been  deducted  from  that  receipt  and  applied 
towards  the  payment  of  the  balance  of  the  bond, 
and  another  small  advance  which  she  had  from 
me  personally.  On  11th  November  1876  I  wrote 
to  Jane  Laidlaw  showing  what  I  had  done  with 
Elizabeth's  £67,  6s.  9d.,  and  enclosing  a  deposit- 
receipt  for  the  balance  of  £12,  8s.  7d.  (Shown 
No.  22)— That  is  the  deposit-receipt.  (Shown 
No.  2S)— That  is  a  copy  of  the  letter  which  I 
sent  to  Jane  Laidlaw.  In  the  letter  of  which 
that  is  a  copy  X  enclosed  the  deposit-receipt  for 
JOL.  xzin. 


the  £13,  3s.  7d.  That  letter  was  not  returned 
through  the  dead  letter  office ;  in  point  of  fact, 
the  deposit-receipt  was  cashed  shortly  afterwards 
by  Jane  Laidlaw— it  bears  her  endorsation.  The 
letter  contains  this  passage: — 'And  have  bor- 
rowed for  you  from  Miss  Davidson  £100,  and 
,  from  your  sister  Elizabeth  £57,  Ss.  9d. , ' — but  'with 
the  sister  Elizabeth  I  never  had  any  transaction 
whatever.  Jane  Laidlaw  brought  me  her  sister's 
receipt,  and  said, — '  Take  from  that  receipt  the 
balance  required  to  finish  the  transaction, ' — and  I 
uudeiatood  it  to  be  a  loan,  and  so  stated  it  in  the 
letter.  .  .  .  (Shown  No.  20)— That  is  a  docu- 
ment in  my  handwriting,  entitled  'State  for  Miss 
Jane  Laidlaw,  showing  the  sums  she  fell  to  pay 
on  11th  November  1876,  and  the  mode  in  which 
those  sums  are  to  be  met'  That  is  a  draft,  and 
I  have  no  doubt  the  principal  document  was  sent 
to  Jane  Laidlaw.  I  have  no  recollection  of  ever 
seeing  it  again." 

The  pursuer  produced  the  following  docu- 
ments : — 

1.  A  copy  letter,  dated  2d  November  1876,  to 
her  from  Mr  Bomanes,  as  follows : — "  Madam, — 
I  enclose  a  note  showing  how  I  have  arranged 
your  transactions  for  the  11th  curt.— Yours 
truly,  BoBKBT  BoMAms. " 

2.  Draft  entitled  "State  for  Miss  Jane  Laid- 
law," which  bore  "Sums  to  pay" — including 
Waddell's  trustees'  bond  for  £137,  28.  lid.— and 
amounting  in  all  to    .        .        .        .    £167  6  9 

"Fujidt. 
Sum    borrowed    from    Miss    David- 
son,       ....  £100  0  0 
Int.   receipt   of   Elizabeth 
Laidlaw,  £68  17  10 

Interest  on  do.,        0   9    2 

■ 69  7  0 

169  7  0 


Balance  over,  to  be  lodged  for  Eliza- 
beth Laidlaw,         ....      £12  1  3 

"  EUzabeOi  Loudlmi). 
Old  receipt  and  interest,    . 
New  receipt,      .... 


£60  7  0 
12  1  3 

£67  6  9 


Balance  due  by  Jane  Laidlaw,   . 

The  interest  on  this  som  at  4  per  cent,  is  £2, 
6s.  lOd.  yearly." 

3.  A  copy  letter,  datedllth  Novemberl876,from 
Bomanes  to  her,  aa  follows : — "  Madam,— I  .  .  . 
have  borrowed  for  you  from  Miss  Davidson 
£100,  and  from  your  sister  Elizabeth  £67,  Ss.  9d. 
You  pay  Miss  Da'vidson  £4  yearly  of  interest,  and 
your  sister  £2,  Ss.  lOd.  .  .  .  New  receipt  sent 
for  £12,  3s.  7d." 

4.  Deposit-receipt  by  the  Bank  of  Scotland, 
dated  8tb  June  1876,  in  favour  of  Miss  Elizabeth 
Laidlaw  for  £68, 17s.  lOd. ,  endorsed  "  Elizabeth 
Laidlaw"  and  "Bobert  Bomanes." 

6.  Deposit-receipt  by  the  Bank  of  Scotland, 
dated  11th  November  1876,  in  favour  of  Miss 
Elizabeth  Laidlaw  for  £12,  3s.  7d.,  endorsed 
<*  Elizabeth  Laidlaw"  and  "Jane  Laidlaw." 

6.  Bond  and  disposition  in  security  in  favour 
of  Waddell's  trustees  for  £137,  28.  lid. 

7.  Assignation  of  said  bond  by  them  in  favooz 
of  Miss  Margaret  Davidson,  to  the  extent  of  £100, 
and  discharge  in  favour  of  Miss  Jane  Laidlaw  to 
the  extent  of  £37,  Ss.  lid. 
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The  Lord  Ordinary  prononnoed  the  following 
interlocutor :  —  "FindJs  that  the  pnrsner  has 
failed  to  prove  habili  modo  the  resting-owing  of 
the  sum  of  £57,  6a.  9d.  :  .  .  .  Therefore  aasoil- 
zies  the  defender  from  the  whole  oonclnsions  of 
the  summons,  and  decerns." 

The  pnrsner  reclaimed,  and  argned — The  con- 
temporaneous writings  prodnced  by  the  agent 
who  condnoted  the  transaction  dearly  showed 
that  this  was  a  loan.  He  communicated  this  to 
his  client  immediately  after  the  transaction. — 
Wood  v.  Howden,  Feb.  7,  1843,  6  D.  607; 
Thonuon  t.  Lindiay,  Oct.  28,  1873,  1  R.  65 ; 
WiUiamton  t.  AUan,  May  29,  1882,  9  B.  869. 

The  defender  replied- -(1)  No  writ  had  been 
produced  as  having  passed  from  the  hands  of 
the  pursuer  or  her  agent  to  the  lender — Haldatie  y. 
Spiers,  March  7, 1872, 10  Maoph.  537— Lord  Presi- 
dent's opinion,  541.  C2;  The  pursuer  attempted 
to  prove  the  loan  by  the  writ  of  the  agent  of  the 
alleged  borrower.  Bomanes'  evidence  showed 
that  he  had  not  received  the  money  from  the 
pursuer,  but  that  the  money  had  been  handed  to 
him  by  Jane  Laidlaw.  It  must  be  proved  by  her 
writ,  and  none  was  forthcoming.  (3)  But 
granted  that  proof  by  agent's  writ  was  to  be 
looked  at,  the  documents  produced  were  neither 
probative  nor  holograph,  nor  could  be  set  up  by 
parole  testimony  —  Dickson  on  Evidence,  i. 
885  ;  Stewart  v.  8yme,  Deo.  12,  1815,  F.O.  The 
letter  of  11th  November  was  not  holograph,  and 
could  not  be  looked  at.  The  draft  state  pro- 
duced was  a  mere  jotting  undated  and  unsigned, 
fonnd  not  in  the  lender's  repositories,  but  in  the 
hands  of  Jane  Iiaidlaw's  agent.  It  was  worth- 
leas— W^atifcJ  V.  WaddeU,  Dec.  20,  1790,  3  Pat. 
App.  188  ;  Wink  v.  Spier*,  March  23,  1868,  6 
Mncph.  657.  The  endorsed  deposit-receipt  raised 
no  presumption  of  loan  so  as  to  admit  of  parole 
testimony— J?oWone  v.  Speirt,  tupra;  Nimmo  v. 
Nimmo,  Feb.  22,  1873,  11  Macph.  446. 

At  advising — 

LoBD  Juanoz- Clkek— Elizabeth  Laidlaw  sues 
in  this  action  the  executor  of  her  deceased  sister 
Jane  Laidlaw,  for  certain  sums  said  to  have  been 
advanced  by  the  pursuer  to  her  sister  during  her 
life.  Of  these  we  have  only  one  to  deal 
"  with  under  this  reclaiming-note— a  claim,  namely, 
for  the  sum  of  £67,  6s.  9d.  The  pursuer  alleges 
this  sum  was  the  balance  of  a  deposit-receipt  in 
her  favour  with  the  Bank  of  Scotland  for  £68, 
1-73.  lOd.  She  says  that  this  deposit-receipt  was 
handed  by  her  to  her  sister,  who  gave  it  to  Mr 
Bomanes,  a  law-agent  at  Lauder,  who  acted  for 
Jane  Laidlaw,  and  that  he  nsed  this  receipt  to 
the  extent  of  £57,  6s.  9d.  in  paying  up  a  debt  due 
by  Jane  under  an  heritable  bond  which  had  been 
called  op. 

The  Lord  Ordinary  has  found  that  the  pursuer 
has  failed  to  prove  this  claim,  on  the  ground  that 
there  is  no  written  evidence  under  the  hand  of 
Jane  Laidlaw  acknowledging  that  the  pursuer 
lent  her  this  money.  I  have  come  to  a  different 
conclusion.  I  think  the  debt  is  clearly  estab- 
lished by  competent  and  conclusive  evidence. 

There  are  three  facts  which  require  to  be 
proved.  First,  that  the  deposit-receipt  for  £68, 
178.  lOd.  was  the  property  of  the  pursuer  Elizabeth 
Laidlaw;  Secondly,  that  Jane  Laidlaw  delivered 
it  to  her  agent  Mr  Bomanes  ;  and  Thirdly,  that 
Uomanea  used  it  to  the  extent  of  £57,  Ss.  9d.  in 


paying  a  debt  due  by  Jane. 

The  first  of  these  facts  is  proved  by  tb«  d«- 
posit-reoeipt  itself,  which  ia  prodnced.  It  is  an 
acknowledgment  by  the  Bank  of  Scotland  of 
having  received  from  Elizabeth  Laidlaw  the  sum 
in  question.  It  is  endorsed  both  by  Elizabeth 
Iiaidlaw  and  by  Bomanes. 

The  way  in  which  it  came  into  the  hands  of 
Bomanes  is  proved  by  Bomanes  himself.  Hs 
proves  that  he  was  employed  by  Jane  to  make  up 
asnm  of  £187,  2b.  lid.  to  meet  the  heritable  bond 
which  had  been  called  up.  He  saya  he  borrowed 
£100  from  a  Miss  Davidson,  and  he  says,  "Jane 
Laidlaw  brought  me  her  sister's  receipt  and  said. 
Take  from  that  receipt  the  balance  required  to  fin- 
ish the  transaction."  The  third  question,  whsther 
Bomanes  nsed  this  receipt  which  belonged  to 
Elizabeth  in  paying  oif  the  debt  due  by  Jans, 
seems  equally  clear.  In  the  first  plaoe,  Bomanes 
says  so,  and  in  the  question  what  he  did  with  the 
money,  his  testimoney  is  both  competent  sod 
oondusive,  there  being  nothing  against  it  Se- 
condly, he  produces  excerpts  from  his  books 
and  copies  of  his  letters  to  Jane,  and  proves  also 
that  these  letters  were  sent.  Among  the  letters 
was  a  note  dated  2d  November  1876  to  this  effect 
— "Madame,  I  enclose  a  note  showing  how  I 
have  arranged  your  transactions  for  the  lllh 
ourrt." 

The  note  contains  this  entry : — 

Pund$. 

Sum  borrowed  from  Miss  Davidson,      £100   0   0 

Int.  receipt  of  Elizabeth  Laidlaw,     .        68  17  10 

Interest  on  do.,  .  0    9   2 


Balance  over  to  be  lodged  for  Eliza-      £167  17   0 
beth  Laidlaw,  .  13    1    3 

Balance  due  by  Jane  lAidlaw,  £57  S  9 


A  copy  of  the  discharge  granted  by  Jane's  eradi- 
tor  is  produced.  In  a  subsequent  letter  fraa 
Bomanes  to  Jane,  dated  Nov.  11,  1876,  Bomanea 
writes — "Ihave  borrowed  for  you  from  Miss 
Dftvidsou  £100,  and  from  your  sister  Elizabeth 
£57,  5s.  9d.  Ton  pay  Miss  Davidson  £4  yearly 
of  interest,  and  your  sister  £2,  5s.  lOd."  And 
he  sends  the  new  receipt  for  £12,  3s.  7d.  Aat 
receipt  is  produced,  and  is  signed  by  both  the 
sisters. 

This  last  document  is  a  writinfr  under  tb«  band 
of  Jane,  indicating  her  participation  and  oognis- 
ance  of  the  whole  transaction,  for  the  snm  was 
a  balance  of  the  original  deposit-receipt  which 
belonged  to  Elizabeth,  and  the  new  receipt  ia 
taken  in  her  favour  because  it  did  so.  This  proves 
nnder  Jane's  hand  that  she  did  not  acquire 
the  original  receipt  on  any  onerons  footing,  and 
corroborates  the  account  of  the  arrangement  given 
by  Bomanes.  But  I  should  have  held  the  writ 
of  her  authorised  agent  quite  suiBcient. 

LoBD  CsiiiaHiu.  —The  late  Jane  Laidlaw  suc- 
ceeded to  house  property  upon  the  death  of  her 
father,  which  was  burdened  with  a  bond  for  £137, 
2s.  lid.  In  August  1876  notice  was  sent  to  her 
that  this  money  would  be  called  up  at  the  f  oHow- 
ing  Martinmas,  and  in  consequence  she  puts  the 
business  into  the  hands  of  her  agent  Mr  Bobert 
Romanes,  writer,  Lauder,  that  what  was  required 
might  be  accomplished.  The  bond  was  paid,  and 
this  ia  the  way,  as  appears  from  the  doeaments 


Digitized  by 


Google 


Latdlaw  T.  Shaw,  1 
March  6, 1886.    J 


The  ScoUiah  Law  Beporter Fol.  XXI 11. 


•595 


in  prooess,  that  the  money  was  raised.  The  debt 
— principal,  interest,  and  charges — with  a  sum  of 
£14  due  to  Mr  Romanes  which  was  also  to  be  pro- 
Tided  for,  amounted  to  £167,  5b.  9d. ;  of  this  £100 
was  raised  by  assignation  of  the  bond  to  that  extent 
to  Miss  Daridson  ;  this  is  proved  by  the  assigna- 
tion; and  the  balance  was  provided  ont  of  the  con- 
tents of  a  deposit-receipt  for  £68,  17s.  lOd.  granted 
to  the  pursuer  by  the  Laad6r  branch  of  the  Bank  of 
Sootlaiid,  which  was  bronght  by  Jane  Laidlaw  to 
Mr  Bomanes  that  the  contents  so  far  as  necessary 
might  be  used  in  paying  the  balance  of  her  debt. 
This  receipt  has  faieen  recovered.  It  is  endorsed 
by  her,  and  following  her  by  Mr  Romanes,  her 
Bister's  agent,  which  shows  that  the  contents  of 
the  receipt  passed  into  his  hands.  Ail  that  was 
needed,  however,  was  £67,  68.  9d.  and  for  the 
balance  of  £12,  Ss.  7d.  a  deposit-receipt  from  the 
same  agency,  dated  11th  November  1876,  in  favonr 
of  the  pnrsoer,  was  sent  through  her  sister  to  the 
pursuer  by  Mr  Romanes.  This  deposit-receipt 
has  also  been  recovered,  and  is  endorsed  by  the 
pursuer  and  by  her  sister,  the  contents  apparently 
passing  into  the  hands  of  Jane.  Now  all  these 
things  were  communicated  at  the  time  by  letter 
from  Mr  Romanes  to  his  client  The  letter 
has  not  been  recovered,  but  a  copy  taken  from 
Hr  Romanes'  letter-book  is  in  process,  and  it  is 
perfectly  certain  that  the  letter  itself  not  only 
was  sent  by  Mr  Romanes,  but  was  received  by 
Jane  Laidlaw,  for,  as  Mr  Romanes  writes,  there 
was  sent  in  the  letter  the  deposit-receipt  for  £12, 
Ss.  7d.  the  contents  of  which  were  afterwards 
uplifted  by  Jane  after  the  receipt  had  been  en- 
dorsed by  her  and  by  the  pursuer.  The  posses- 
sion of  this  deposit-receipt  sent  in  this  letter 
proves  with  absolute  certainty  that  the  letter  in 
which  it  was  sent  must  have  been  received.  Suoh 
is  the  evidence  laid  before  the  Oourt,  and  nothing 
oould  be  more  dearly  established  than  the  fact 
that  £67,  6s.  9d.  of  the  pursuer's  money  was  used 
by  Jane  Laidlaw's  agent,  with  her  knowledge,  in 
providing  pro  tanto  tat  payment  of  her  debt.  It 
IB  said  by  the  defenders,  non  conitat  that  ttiis 
money  was  a  loan — it  might  have  been  a  donation, 
or  in  payment  of  a  debt — but  neither  the  one  nor 
the  oUier  of  these  things  is  to  be  presumed,  and 
there  is  not  a  particle  of  evidence  by  which  either 
can  be  supported.  On  the  whole  matter,  there- 
fore, I  am  of  opinion  that  decree  for  £67,  Ss.  9d. 
ought  now  to  be  pronounced. 

LoBD  RuTHKBTDBD  OiJUiK — I  am  of  the  same 
opinion.  It  is  proved  beyond  the  possibility  of 
doubt  that  £67,  6s.  9d.  of  the  pursuer's  money 
was  applied  in  payment  of  the  debt  which  was 
undoubtedly  due  by  her  sister  Jane.  That  fact 
itself  establishes  the  debt  that  the  pursuer  now 
seeks  to  recover,  unless  it  can  be  shown  that  the 
sum  sued  for  was  the  subject  of  donation  to  her 
sister.  That  of  course  could  not  have  been  pre- 
sumed, but  besides  any  suoh  idea  is  displaced  by 
the  evidence  which  we  have  in  the  case.  It  is 
plain  that  the  money  was  given  in  loan,  and  was 
not  given  by  way  of  donation.  For  the  agent  by 
whom  the  transaction  was  carried  out  records  it  by 
contemporaneous  writing  that  the  sum  was  given 
in  loan,  and  the  fact  is  commnnicsted  by  him  to 
his  client  immediately  after  the  transaction  was 
carried  through.  I  confess  I  never  saw  a  clearer 
case. 


IioBD  TouNO  was  absent. 

The  Court  recalled  the  Lord  Ordinary's  inter- 
locutor and  gave  decree  for  the  sum  sued  for. 


Counsel   for    Reclaimer 
Thomas  Dalgleish,  S.S.O. 

Counsel  for  Respondent — Mac  Watt. 
Mack  &,  Grant,  S.S.O. 


Rhind.      Agent — 
Agents — 


Friday,  March  19. 

SECOND  IdI  VISION. 

[Sheriff  of  Aberdeen,  Kin- 
cardine, and  Banff. 
SKINNER  V.  LOBD  SALTOUN. 

Leate— Crofter— OhUgation  to  Erect  BuiUUngt— 
Vonttruetion  of. 

The  tenant  of  a  croft  of  ten  acres  under  a 
nineteen  years'  lease  bound  himself  in  the 
lease,  iniir  alia,  to  erect  a  house  on  the 
oroft  for  which  he  was  to  receive  payment 
at  the  end  of  his  lease  "  if  built  of  stone  and 
lime  and  slated. "  He  built  a  house  on  the 
croft,  which  was  not  of  stone  and  lime,  bat 
of  stone  and  clay,  and  was  not  slated,  but 
was  partly  tiled  and  partly  thatched.  Beld 
that  he  had  not  so  fuliiiled  his  obligation 
as  to  entitle  him  to  receive  payment  for  the 
hoofM  at  the  end  of  the  lease. 
Leate — Benuneiation  of  Olainu  by  Two  TenanU, 
Om  of  whom  was  Previous  Tenant. 

The  lease  of  a  small  croft  in  favour  of  two 
tenants  contained  this  clause— "  Further,  the 
tenants  hereby  renounce  and  give  up  all 
claims  in  respect  of  houses  and  dykes  on  the 
said  oroft,  and  bind  themselves  and  their 
foresaids,  at  their  own  expenses,  to  maintain 
and  uphold  the  same  in  good  repair  during 
the  onrrency  of  this  lease,  and  at  its  expiry 
to  leave  the  same  to  the  proprietor  or  incom- 
ing tenant."  Of  the  two  tenants  one  had 
been  sole  tenant  under  the  former  lease. 
Question,  Whether  this  clause  imported  a  re- 
nunciation by  this  tenant  of  claims  arising 
to  him  under  the  former  lease,  or  whether 
the  claims  renounced  must  be  claims  in 
which  both  tenants  were  creditors? 
Lecue —  Verbal  Alteration. 

The  tenant  of  a  small  oroft  nnder  a  nine- 
teen years'  lease  became  bound  in  the  lease 
to  erect  a  house  on  the  croft,  fdr  which  he 
was  to  receive  payment  "if  built  of  stone 
and  lime  and  dated."    The  house  erected 
was  of  stone  and  day,  and  was  partly  tiled 
and  partly  thatched.      Opinion  (per  Lord 
Rutherfurd  Clark)  that  it  was  incompetent 
to  prove  a  verbal  agreement  by  the  land- 
lord's factor  that  the  tenant  should  receive 
payment  even  for  this  house. 
By  missive  dated  in  1858  David  Skinner  offered 
for  a  nineteen   years'  lease  of  a  croft  of  ten 
acres  on  Murmond,  part  of  Lord  Saltonn's  estate, 
in,  inter  alia,  the  following  terms: — First,  Skin- 
ner was  to  enclose  and  improve  the  said  czoft 
according  to  certain  specified  conditions ;  Second, 
he  was  toipossess  it  rent  free  for  the  first  three  years, 
he  was  to  pay  2s.  per.aore  for  the  f onrth  year,  and 
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23.  per  acre  additional  for  each  anooeeding  year 
until  it  reached  lOa.  per  acre,  at  which  rent  it 
was  to  remain  for  the  rest  of  the  lease  ;  and 
Fourth,  he  bound  himself  "to  build  a  house  on 
said  croft  within  the  first  three  years  of  the  lease, 
and  that  agreeably  to  a  plan  and  in  saoh  a  situa- 
tion as  shall  be  approved  of  by  yon,  for  whioh  I 
am  to  reoaive  payment  at  the  end  of  my  lease 
according  to  the  regulations,  if  built  of  stone  and 
lime,  and  slated."  This  offer  was  accepted  by 
Lord  Saltoun's  factor  on  his  behalf,  and  Skinner 
entered  into  possession. 

On  the  termination  of  the  lease  in  1877  Skinner 
made  no  claim  on  Lord  Saltonn  for  the  value  of 
the  house  whioh  he  had  erected  in  fulfilment  of 
artide  4  of  the  missive  offer,  but  continued  in 
possession  of  the  croft  under  a  new  lease,  whereby 
Lord  Saltoun  let  the  croft  to  Skinner  and  one  of 
his  sons  for  the  space  of  one  year  from  and  after 
Whitsunday  1877,  and  thereafter  yearly  until 
•ny  term  of  Whitsunday  previous  to  which  they 
should  have  given  to  or  have  received  from  Lord 
Saltoun,  or  those  acting  for  him,  twelve  months' 
notice  in  writing.  That  lease  contained  this  pro- 
vision— "Further,  the  tenants  hereby  renoimoe 
•nd  give  up  all  daims  in  respect  of  houses  and 
dykee  on  the  said  oroft ;  and  bind  themselves 
and  their  foresaids,  at  their  own  expenses,  to 
maintain  and  uphold  the  same  in  good  repair 
daring  the  currency  of  this  lease,  and  at  its  ex- 
piry to  leave  the  same  to  the  proprietor  or  in- 
coming tenant  without  any  claim  for  payment. " 
Skinner  and  his  son  oontinued  in  oooupaiion  of  the 
croft  under  this  lease  until  Martinmas  1 884,  when 
they  were  removed  under  decree  of  removing. 

In  January  1886  Skinner  brought  an  aotiop  in 
the  Sheriff  Court  at  Aberdeen  against  Lord  Sal- 
toun for  £100  as  tke  value  of  the  buildings  he 
had  erected  on  the  oroft  under  the  missive  of 
1888.  He  founded  on  the  missive  and  stated 
that  the  house  which  he  had  erected  was  of  the 
value  of  £100.  He  further  denied  the  defender's 
averment  in  answer,  and  explained  "  that  the 
defender's  factor  approved  of  the  said  house. 

The  defender  called  on  the  pursuer  to  prodnoe 
"  written  evidence  that  the  defender's  factor  ap- 
proved of  the  house  built  by  pursuer,  which 
bouse  is  not  of  a  description  for  which  defender 
is  bound  to  pay  under  the  said  missives  of  lease, 
in  respect  that  it  is  not  built  of  stone  and  lime 
and  slated." 

The  defender  further  in  his  statement  of  facts 
founded  on  the  clause  of  discharge  in  the  lease 
of  1877,  and  in  answer  the  pursuer  averred  that 
that  lease  had  been  bigned  by  him  and  his  son  in 
essential  error  and  ignorance  of  its  provisions, 
induced  by  Ute  representations  of  the  defender's 
agent. 

The  pursuer  pleaded— "The  pursuer  having 
built  a  house,  and  the  defender  having  agreed  to 
pay  for  same,  the  pursuer  is  entitled  to  decree  as 

S rayed  for.  (2)  The  pursuer  has  never  renounced 
is  claim  for  said  house,  and  is  entitled  to  decree 
as  prayed  for.  (3)  Separatim — The  1877  lease 
Iiaving  been  signed  by  pursuer  in  essential  error, 
indooed  by  the  active  misrepresentation  of  the 
defender's  agent,  the  pursuer  is  entitled  to  have 
the  same  set  aside  by  way  of  exception." 

The  defender  pleaded— "(1)  Pursuer  having 
failed  to  build  a  house  of  a  description  for  which 
defender  is  bound  to  pay  under  the  missiveB  of 
lease  founded  on  by  punner,  the  defender  should 


be  assoilzied,  with  expenses.  (3)  The  pursuer 
having  renounced  and  given  up  in  1877  the 
claim  made  in  this  action,  defender  should  be 
assoilzied,  with  expenses." 

A  proof  was  allowed.  The  evidence  was  to 
the  following  effect  The  buildings  erected  by  the 
pursuer  were  not  of  stone  and  lime,  but  of  stone 
and  clay,  and  in  place  of  being  slated  they  were 
tiled  with  some  thatch  added.  They  consisted 
of  a  dwelling-house  and  outhouses.  The  former 
the  defender's  witnesses  valued  at  £22,  14s.  9d., 
the  latter  at  £17,  Ss.  6d.  The  pursuer  put  in  a 
detailed  state  which  brought  out  a  total  value 
of  £70,  8s.  for  the  dwelling-house  and  £38, 
88.  3d.  for  the  outhouses.  No  written  approval 
by  the  defender  or  his  factor  of  buildings  of  this 
character  was  produced,  but  the  putsaer  and  his 
son  spoke  to  that  approval  having  been  given  by 
the  factor  verbally.  The  factor  was  dead  at  the 
date  of  the  action.  The  evidence  bearing  on 
the  signing  of  the  lease  of  1877  by  the  pursuer 
and  his  son  is  sufficiently  detailed  in  the  Sherilb' 
notes. 

On  6th  August  1886  the  Sheriff  -  BnhsUtnie 
(DovB  WiLSOir)  pronounced  this  iuterlocntar — 
"Finds  that  by  the  pursuer's  lease  of  1858  ha 
was  entitled  to  receive  at  its  expiry  payment  fooc 
the  house  to  be  built  by  him,  if  built  of  stone 
and  lime  and  slated :  Finds  that  the  house  was 
not  built  of  these  materials,  but  was  built  of 
stone  and  clay,  and  tiled :  Finds  that  the  parsuer 
has  failed  to  prove  that  the  defender  had  agreed 
to  waive  the  stipulation  in  the  lease  on  this 
point:  Finds  further,  that  under  the  lease  of 
1877,  whioh  was  granted  at  the  expiry  of  the 
former  lease,  the  pursuer  specially  agreed  to 
renounce  all  olaim  in  respect  of  the  said  house, 
and  that  the  pursuer  has  failed  to  prove  that  ha 
entered  into  this  renewed  lease  under  «Mw»»i<iwl 
error  as  to  its  terms :  Finds  that  the  pursuer  has 
no  claim,  either  at  common  law  or  under  tha 
terms  of  the  leases  libelled,  for  payment  of  tha 
value  of  the  said  house  :  And  therefore  assoilzies 
the  defender  from  the  conclusions  of  the  action : 
Finds  the  defender  entitled  to  expenses,  tm. 

^'  Note. — The  pursuer  claims  £100  as  the  value 
of  a  house  built  by  him  on  the  croft  which  ha 
leased  from  the  defender.  It  tnms  out  that  this 
claim  is  made  up  partly  in  respect  of  a  dwelling- 
house  and  partly  in  respect  of  certain  outhouses. 
The  former  the  pursuer  values  at  £70,  3s.,  and 
the  latter  he  values  at  £38,  8s.  3J. ;  while  for  the 
defender  the  two  are  valued  respectively  at  £S2, 
14s.  9d.  and  £17,  Ss.  6d.  The  outhouses,  how- 
ever,  are  not  covered  by  the  terms  of  the  lease, 
and  they  therefore  by  the  action  of  the  law 
fall  to  the  landlord  without  payment,  it  being 
presumed  that  when  the  pursuer  took  his  croft 
he  had  in  view,  in  fixing  the  rent  he  could  give, 
that  whatever  accommodation  of  this  kind  he 
put  up  he  would  have  to  leave  it  behind  him. 
With  regard  to  the  house,  the  defender  pleads 
that  any  olaim  which  the  pursuer  might  other- 
wise have  had,  under  his  lease  of  1868,  is  ex- 
clnded,  firstly,  by  the  pursuer  not  having  built 
the  house  of  the  stipulated  materials;  and 
secondly,  by  the  fact  that  wken  the  renewal 
lease  of  1877  was  granted,  the  pursuer  recognised 
this  and  renounced  his  claim.  In  the  event  of 
these  two  pleas  failing,  the  defender  |deada, 
thirdly,  that  the  pursuer  is  due  him  as  arrears  of 
rent  a  sum,  namely,  £22, 168.  lOd.,  which  is  in 
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excess  of  the  tme  Tttlne  of  the  bonse,  and  that 
the  one  claim  falls  to  be  set  cff  against  the  other. 
The  terms  of  the  original  lease  are  quite  distinct. 
The  pnrsner  is  promised  repayment  of  the  honse 
if  it  is  bnilt  of  stone  and  lime  and  slated.    There 
is  no  other  promise  of  repayment ;  and  as  it  ap- 
pears the  honse  was  not  built  in  the  manner 
Btipnlated,  but  in  a  manner  which  was,  in  one 
respect  at  all  events,  yery  decidedly  inferior,  this 
promise  is  inapplicable.      There  is  no  eyidenoe 
that  the  defender,  or  anyone  on  his  behalf,  con- 
sented to  the  substitution  of  any  other  promise. 
The  pursuer  and  his  son  say  that  the  factor  for 
tiie  time  agreed  to  the  change  of  materials,  and 
it  seems  certain  that  the  factor,  at  all  events,  did 
not  make  any  objection.     Bat  the  factor  appears 
to  have  had  no  power  to  object  to  snch  a  change. 
If  the  pursuer  chose  to  build  his  house  in  an  in- 
ferior manner  he  could  do  so,  the  only  result 
being  that  he  lost  his  claim  for  its  value.     'What 
is  wanted  is  evidence  to  shew  that  any  promise 
was  made  to  give  value  for  the  inferior  honsA 
Snch  a  promise  ought  to  have  been  made  in  writ- 
ing, but  there  is  not  even  satisfactory  evidence 
that  a  verbal  promise  was  made.      Under  the 
original  lease,  therefore,  it  appears  to  me  that 
the  pursuer  has  failed  to  make  out  his  claim. 
Under  the  renewed  lease  of  1877  there  is  no 
qnestion  but  that  the  claim  for  the  value  of  the 
house  was,  as  matter  of  fact,  renounced.      The 
qnestion  is,  whether  the  renunciation  was  not 
given  in  essential  error  as  to  its  terms?     If  it 
had  appeared  that  the  pursuer  had  had  a  claim 
to   a  considerable  amount,  I  think  that  there 
would  have  been  some  force  in  his  plea  on  this 
point.      It  Would  be  a  thing  most  unlikely   in 
itself  that  the  pursuer  would  surrender  any  large 
claim  for  the  sake  of  getting  merely  a  lease  from 
year  to  year,  which  was  all  he  got  on  renewing  ; 
and  as  it  rather  appears  that  he  never  saw  a  draft 
of  the  new  lease,  or  heard  it  fully  read  over,  or 
got  a  copy  of  it,  the  room  left  for  lus  being  under 
essential  error  as  to  its  terms  are  pretty  wide. 
But  as  it  appears  that  the  pursuer  then  had  no 
claim  under  Uie  original  lease,  the  probability  of 
his  consenting  to  a  formal  dischuge  is  great; 
and  as  he  has  not  shown  that  he  was  wilfully 
misled  in  any  way,  and  as  he  might,  had  he  felt 
inclined,  have  taken  his  own  time  to  read  and 
examine  the  renewal  lease,  the  discharge  in  it 
mast  stand.      At  common  law  it  is  needless  to 
say  that  the  pursuer  had  no  claim  to  the  value  of 
anything  wmch  be  might  erect  on  the  property 
of  another." 

The  pursuer  appealed,  but  on  13th  November 
1886  the  Sheriff  (Quthbie  Siotb)  adhered  to  his 
Substitute's  interlocutor. 

"Note.—Ki  Martinmas  1868  the  pursuer  be- 
came tenant  of  a  croft  belonging  to  tiie  defender 
for  the  space  of  nineteen  years,  under  an  agree- 
ment which  bound  him  to  build  a  house,  for 
which  be  would  be  paid  at  the  end  of  the  lease, 
'  according  to  the  regulations,  if  built  of  stone 
and  lime  and  slated.'  The  house  was  built.  .  .  . 
"  The  defender  is  now  sued  for  the  value  of 
the  house,  and  objects,  in  the  first  place,  that  it 
was  not  'slated,'  but  'tiled.'  I  think  this  is  a 
plea  not  entitled  to  much  weight.  The  clause  in 
the  contract  between  the  parties  specifying  the 
kind  of  building  which  wa>  to  be  erected  by  the 
tenant  was  capable  of  being  varied  by  mutual 
oonsent,  and  any  reasonable  evidence  that  assent 


was  given  by  the  defender's  factor  when  the 
building  was  in  progress,  to  the  substitntion  of 
tiles  for  slates,  ought,  I  think,  to  be  accepted. 
The  evidence  to  that  effect  which  has  been 
adduced  is  not  very  di^not,  but  it  is  consider- 
able ;  and  in  the  absence  of  evidence  to  the 
contrary  I  should  have  been  disposed,  if  the 
case  had  turned  on  this  point,  to  accept  it 
as  sufficient. 

"The  defender's  second  plea  is,  however, 
more  serious.  When  the  lease  came  to  an  end 
in  1877,  a  fresh  lease  was  entered  into,  to  run 
for  no  definite  time,  but  to  be  terminable  on  a 
year's  notice.  That  lease  is  signed  by  the  pur- 
suer and  his  son ;  it  is  a  probative  document,  and 
in  it  the  tenants  *  renounce  and  give  up  all  claims 
in  respect  of  houses  and  dykes  on  the  said  croft, 
and  bind  themselves,  at  their  own  expense,  to 
maintain  and  uphold  the  same  in  good  repair 
daring  the  currency  of  the  lease,  and  at  its 
expiry  to  leave  the  same  to  the  proprietors  or 
incoming  tenant,  without  any  claims  for  pay- 
ment' This  clause  clearly  excludes  the  present 
claim ;  and  the  defender  argues  with  some  force 
that  it  was  one  of  the  considerations  which 
induced  him  to  execute  the  new  lease  in  1877, 
and  under  which  the  pursuer  had  seven  years' 
possession  of  the  croft  down  to  November  1884. 
It  is  no  answer  for  the  pursuer  to  say  that  he 
signed  the  lease  without  reading  it,  and  that  it 
was  always  his  belief  that  its  legal  effect  was  not 
to  extinguish  the  claim  for  the  houses,  but  to 
postpone  it  till  bis  tenancy  came  to  an  end.  I 
have  read  the  evidence  to  see  if  there  was  any- 
thing of  the  nature  of  fraud  or  misrepresentation 
on  Ube  part  of  the  factor  to  justify  this  plea. 
The  pursuer  explains  that  no  draft  of  the  lease 
was  sent  to  him ;  and  although  he  had  it  in  his 
hands  to  read  over  in  the  estate  office  when  he 
called  to  sign  it,  he  did  not  take  time  to  do  that. 
Nothing  was  said  about  the  houses,  and  he  was 
not  told  that  he  was  giving  up  his  claim  to 
meliorations ;  had  he  known  that  he  would 
rather  have  left  altogether.  But  apparently 
there  was  no  misrepresentation  by  Mr  Oray  of 
the  nature  of  the  document.  On  the  contrary, 
he  began  reading  it,  and  he  did  not  refuse  to 
read  Uie  whole.  But  Mr  Skinner  says  '  he  had 
not  very  much  time,  and  I  had  not  very  much 
either,  so  I  just  took  it  for  granted  what  was  in 
the  rest.  It  was  perhaps  on  both  our  suggestions 
that  the  lease  was  not  fully  read.' 

' '  Such  being  the  circumstances,  according  to 
the  pursuer  himself,  attending  the  execution  of 
the  docament,  I  fail  to  see  any  ground  for  saying 
he  is  not  bound  by  it.  Belief  is  often  given 
against  a  deed  which  by  mistake  does  not 
correctly  represent  the  intention  of  both  parties. 
But  when  the  mistake  is  personal  to  one  of  them, 
and  he  cannot  show  that  he  was  in  any  way 
misled,  he  cannot  defeat  the  performance  of  the 
agreement  because  he  mistook  its  legal  meaning 
and  effect.  The  mistake  which  entiUes  to  relief 
must  be  not  only  material  but  free  from  culpable 
negligence ;  and  a  person  who  executes  an 
instrument  carelessly  without  even  reading  it 
must  bear  the  consequences — (2  Pomeroy's  £q. 
Jnr.  322).  On  these  grounds  the  judgment 
of  the  Sherifl-Snbstitate  appears  to  me  to  be 
right." 

The  pursuer  appealed. 
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kvXIaiarii^—KirhpaMeky.  AttaTuAav  Coal  Co., 
Deo.  17,  1880,  8  K.  327. 
.    At  advising — 

IiosD  TouKO — This  action  is  directed  against 
Lord  Saltoon  for  payment  of  £100  aa  the  alleged 
value  of  a  honse  which  the  pnrsner  as  Lord 
Saltonn's  tenant  erected  npon  his  farm  or  croft. 
There  is  apparently  no  distinction  between  a  farm 
and  a  croft  except  a  difference  in  size,  and  the 
pnrsner's  farm  or  croft  extended  to  abont  ten 
acres  and  according  to  the  custom  of  the  district 
it  is  called  a  croft.  The  lease  under  which  the 
claim  is  made  is  in  the  form  of  a  letter,  but  a 
tested  letter,  and  it  expresses  a  contract  of  lease 
between  the  pnrsner  and  the  defender  for  nine- 
teen yeaiB — a  contract  of  lease  for  this  farm 
or  croft.  The  rent  ultimately  was  to  be  £5, 
but  for  some  time  the  tenant  wag  to  have  the 
land  rent  free,  the  condition  being  that  he  should 
bring  it  into  coltivation.  The  particular  clause 
in  which  we  are  interested  is  the  4th.  By  it  the 
tenant  binds  himself  "to  build  a  house  on  said 
croft  within  tixe  flrst  three  years  of  the  lease, 
and  that  agreeably  to  a  plan  and  in  such  a  situa- 
tion as  shall  be  approved  of  by  yon,  for  which 
I  am  to  receive  payment  at  the  end  of  my  lease 
according  to  the  regulations,  if  bnilt  of  stone 
and  lime  and  slated."  The  £100  for  payment 
of  which  this  action  is  brought  is  the  sum  alleged 
to  be  due  to  the  pursuer  in  respect  of  the  house 
which  he  built  in  terms  of  this  clause,  and  the 
qnestions  before  ns  are  these  two — first,  Was 
the  house,  or  the  honse  and  outhouses,  of  the 
character  and  quality  stipulated  for  ns  the  con- 
dition of  any  payment  being  due  by  the  landlord? 
and  secondly,  assuming  that  they  were  of  this 
character,  was  the  claim  which  thereby  arose 
discharged  by  a  clause  in  the  new  lease  which 
was  entered  into  in  1877  on  the  expiration  of  the 
old  lease  of  1858,  by  which  "the  tenants  hereby 
renounce  and  give  up  all  claims  in  respect  of 
houses  and  dykes  on  the  said  orof  t,  and  bind 
themselves  "  and  so  on  7 

Now,  I  should  very  much  have  liked  to  give 
the  pnrsner  here  the  value  of  the  buildings  which 
be  left  upon  the  farm — I  mean  their  value  to  the 
landlord  who  got  them.  The  pursuer's  valuation 
of  the  whole  is  rather  over  £100,  about  £8  over, 
and  therefore  about  £8  over  the  sum  he  claims 
in  the  action,  the  landlord's  valuators  value  the 
honse  at  £22,  lis.  9d.  as  it  was  left,  and  the  ont- 
houses  at  £17,  Be.  6d.,  making  together  £39, 1  Ss.  3d, 
— that  is  the  value  to  the  landlord  which  the 
landlord's  witnesses  put  on  the  subjects,  and  I 
should  very  much  have  desired  to  give  that  value 
to  the  pursuer.  But  I  understand  it  to  be  the 
opinion  of  all  your  Lordships  that  the  Sheriffs 
are  right  iu  their  conclusion  npon  the  evidence 
that  the  house  and  outhouses  are  not  really  of 
the  quality  and  character  bargained  for — that 
they  are  not  bnilt  of  stone  and  slated,  and  with 
all  tiie  desire  I  have  expressed  to  give  the  crofter 
the  value  of  what  he  left  to  the  landlord,  and 
to  make  the  landlord  pay  the  value  which  his 
own  witnesses  put  on  what  he  got,  I  must  say 
that  I  am  unable  to  take  a  view  of  the  evidence 
which  would  justify  me  in  going  against  the  pre- 
vailing opinion.  I  must  therefore  assent  to  that 
view,  and  hold  that  the  pursuer's  claim  in  this 
action  is  bad  on  that  ground. 

Should  that  be  the  opinion  by  the  Court,  that 
renders  the  other  ground  of  no  materiality.     I 


•hall  therefore  only  say  with  reapeot  to  it  that  I 
should  not  for  my  part  have  been  able  to  afBnn 
that  the  claim,  if  good,  was  discharged  by  the 
new  lease,  for  that  was  given  not  to  the  father — 
the  present  pursuer — alone,  but  to  him  and  his 
son.  I  would  certainly  have  been  greatly  "dis- 
posed to  read  the  clause  which  the  landlord 
founds  npon  as  a  discharge  by  both  tenants  of  a 
claim  which  both  had  in  respect  of  houses  and 
fences,  and  the  only  claim  which  they  both  have 
in  respect  of  houses  and  fences — and  it  is  a  serious 
and  material  one — is  that  the  landlord  should 
put  them  into  tenantble  condition.  I  think  the 
clause  might  reasonably  be  read  as  subject  to 
that  limitation,  which  receives  countenance  from 
what  follows  in  the  lease  for  the  tenants  bind 
themselves  to  maintain  the  houses  and  fences  in 
good  and  tenantable  condition.  But  as  I  haTe 
said,  if  the  judgment  of  the  Court  is  to  prooeed 
on  the  first  ground  it  is  unnecessary  to  determine 
this. 

LoBD  OaAiOHiix — I  concur  in  thinking  that 
the  Sheriff's  judgments  should  be  affirmed.  If 
we  had  been  of  opinion  that  the  buildings  here 
were  of  the  stipulated  kind  and  quality,  it  would 
have  been  necessary  to  determine  whether  the 
outhouses  were  within  this  provision  of  the  lease, 
bnt  in  my  view  it  is  not  necessary  to  determine 
that  My  reading  of  the  obligation  in  the  lease 
on  which  the  pursuer  founds,  is  that  he  was  bound 
under  it  to  erect  a  house,  bnt  that  he  was  not  bound 
to  erect  a  house  of  stone  and  lime  and  slated.  If, 
however,  he  chose  to  erect  a  honse  which  was  not 
of  stone  and  lime  and  slated,  then  he  vras  not  to 
be  entitled  to  the  value  of  it,  bnt  if  he  did  erect 
a  house  of  that  description  then  he  would  be  en- 
titled to  get  its  value  as  at  the  time  of  his  depart- 
ure as  compensation.  Now,  the  house  for  which 
compensation  is  here  sought  was  not  a  honse  of 
stone  and  lime — there  was  no  Ume  in  the  build- 
ing— and  it  was  not  slated.  It  was  said  in  the 
course  of  the  argument  that  one  kind  of  building 
was  practically  as  useful  for  farm  work  as  the 
other.  That  may  be  so.  It  might  have  been  a 
very  reasonable  thing  to  provide  accordingly  in 
the  lease,  but  proviuon  is  made  not  for  that  but 
for  something  quite  different.  This  view  of  the 
contract  seems  to  me  to  be  confirmed  by  the  con- 
duct of  the  parties.  The  old  lease  expired  in  1877. 
It  was  a  nineteen  years'  lease,  and  the  end  of  that 
period  was  the  time  at  which,  if  the  pursuer  was 
entitled  to  payment  at  all,  he  ought  to  have  made 
his  demand.  But  he  made  no  mention  of  his 
claim  until  he  had  been  removed  from  possession 
of  the  farm.  The  institution  of  this  action  was 
the  first  intimation  that  the  landlord  had  that 
snch  a  claim  was  to  to  be  brought  forward.  Now 
I  think  it  is  inconceivable  that  a  person  in  the 
circumstanoes  of  the  pursuer,  entitled  to  make 
snch  a  claim,  should  not  bring  his  claim  forward 
before  that  time.  I  have  therefore,  on  these 
grounds,  no  difficulty  in  reaching  the  conclusion 
at  which  the  Sheriffs  have  arrived. 

With  regard  to  the  other  ground  of  defence — 
that  founded  on  the  clause  of  discharge  in  the  lease 
of  1877 — I  confess  that  for  my  own  part  I  should 
have  been  disposed  to  say  that  if  a  claim  had 
existed  it  was  surrendered  when  the  pursuer  took 
a  new  lease  in  the  terms  which  we  have  here. 
That  is  the  inclination  of  my  opinion,  bnt  as  the 
fitst  ground  of  judgment  is  sufficient  for  the 
decision  of  this  case  it  is  unnecessary  for  me  to 
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tKj  what  mj  ultimate  opinion  in  the  second 
might  be. 

IioBD  BiJTEiBrnxD  C1.AIIX — I  confess  to  feeling 
a  certain  amount  of  sympathy  with  the  pnrsner 
in  this  case,  bat  of  oonrae  I  cannot  proceed  on 
any  such  feeling,  but  most  content  myself  with 
constming  the  contract  which  he  has  made.  To  my 
mind  he  has  made  a  very  striot  contract  indeed 
— a  contract  for  compensation  for  erecting  a 
house  but  upon  certain  conditions.  He  is  to  be 
paid  for  the  house,  which  he  may  build  upon  his 
croft,  but  only  if  that  house  is  built  of  stone  and 
lime  and  is  slated.  That  was  the  condition,  and 
I  think  it  is  perfectly  clear  upon  the  evidence 
that  that  house  does  not  satisfy  that  condition. 
Therefore  his  daim  was  not  well  founded.  It  is 
said  that  there  was  some  evidence  to  show  that 
the  factor  upon  the  estate  dispensed  with  the 
oontract  and  permitted  the  erection  of  a  house 
of  a  different  character  on  the  footing  that  such 
a  house  was  to  be  paid  for,  I  do  not  think  we 
can  look  at  that  evidence.  Mere  verbal  com- 
monings  cannot  alter  or  vary  the  written  obli- 
gation contained  in  the  lease.  The  factor  may 
have  permitted  the  erection  of  this  house  and 
selected  the  site,  but  he  was  unable  to  undertake 
for  the  landlord  that  the  house  should  be  paid  for. 
With  respect  to  the  alleged  discharge  of  the  claim 
in  the  new  lease,  I  confess  I  share  the  doubts — 
the  more  than  doubts — of  Lord  Young.  Wide  as 
the  words  of  discharge  there  are,  I  doubt  very 
mndi  whether  they  are  wide  enough  to  extinguish 
an  individual  daim  at  the  instance  of  one  only  of 
the  two  tenants — a  claim  which  is  not  common  to 
both. 

The  LoBO  Ju8TiaE-Gi.BBX  cononired. 


The  Oonrt  adhered. 


Agent — 


Counsel  for  Pursuer — M'Eechnie. 
Thomas  Oarmichael,  S.S.O. 

Counsel   for   Defender  —  Darling  —  Forbee. 
Agents— W.  &  3.  Oook,  W.8. 


Friday,  March  19. 

SECOND    DIVISION. 

[Lord  M'Laren,  Ordinary. 
KERB  (TEENAN's  TRUSTEE)  V.  TEENAN 
AND  ANOTHER. 

Bankrvftey—Intolceiuiy—Ati  1696,  e.  6. 

On  consideration  of  a  Terdiot  of  a  jary  re- 
ducing a  deed  as  in  contravention  of  the  Act 
1696,  c.  S — held  (diu.  Lord  Young)  that  in 
considering  whether  a  deed  was  struck  at  by 
the  Act,  it  was  irrelevant  to  inquire  whether 
the  granter's  estate  would  ultimately  be  suffi- 
cient to  pay  all  his  creditors  in  full  if  in 
point  of  fact  he  was  unable  to  pay  his  way, 
and  had  been  sequestrated  within  60  days 
of  the  date  of  granting. 
Michael  Teenan,  farmer,  along  with  his  son  Robert, 
carried  on  business  as  horsedealers  in  Dumfries 
under  the  firm  of  Michael  Teenan  A  Son.     On 
27th  Mardi  1883  Michael  Teenan  was  charged, 
by  virtue  of  an  extract  registered  protest  of  a 
bill  for  £200,  to  make  payment  of  that  sum  to 


Hugh  Crawford,  horsedealer,  Kilbarehan,  the 
holder  of  the  bill.  Tiie  charge  expired  without 
payment  being  made  on  2d  April  1888.  On  7th 
April  Crawford  presented  a  petition  in  the  Bill 
Chamber  for  sequestration  of  Teenan's  estate, 
but  this  petition  was  dismissed  in  respect  of  a 
minute  lodged  by  the  petitioner  stating  that  the 
bill  had  been  paid.  This  payment  was  made  by 
James  Teenan,  another  son  of  Michael  Teenan's, 
and  James  Teenan  subsequently  got  an  assigna^ 
tion  to  the  bill  and  debt.  On  2d  November 
1883  Teenan's  estates  were  sequestrated  on  the 
petition  of  Mr  Maxwell  Withajn  of  Eirconnell, 
proprietor  of  one  of  the  farms  occupied  by  him, 
and  on  4th  December  Thomas  Kerr  was  ap- 
pointed trustee. 

On  11th  February  1886,  Kerr,  as  trustee,  brought 
an  action  against  James  Teenan,  and  ^so 
against  Bobert  Teenan  for  his  interest,  con- 
cluding for  reduction  of  (1)  a  minute  to  which 
Michael  Teenan  was  Qrst  party,  his  firm  of  Michael 
Teenan  A  Son  second  party,  and  the  defender 
James  Teenan  third  party,  and  dated  2l8t 
February  1883,  whereby  the  firm  and  partners 
acknowledged  that  on  16th  February  they  bor- 
rowed £882  from  James  Teenan  with  interest 
at  4  per  cent. ,  and  the  bankrupt  agreed  to  grant 
a  security  over  his  heritable  property  at  Dumfries ; 
and  (2)  a  bond  and  disposition  in  security  for 
£882  granted  by  the  bankrupt  in  James  Teenan's 
favour  dated  24th  February.  The  grounds  of 
redaction  were  (1)  weakness  and  facility ;  (2) 
under  the  first  branch  of  the  Act  1621,  cap.  16  ; 
and  (3)  under  the  Act  1696,  cap.  5. 

The  pursuer  averred  that  the  bankrupt  was  in- 
solvent when  he  granted  the  deeds,  that  he 
was  made  notour  bankrupt  by  the  expiry  (on  8d 
April  1883)  of  Crawford's  charge  without  pay- 
ment, and  that  he  had  been  insolvent  ever  since. 

James  Teenan  alone  defended.  He  denied 
the  pursuer's  averments,  and  stated  that  the 
estates  were  solvent,  and  showed  a  surplus  at  the 
time  of  the  dleged  notour  bankruptcy,  and  far- 
ther that  the  estates  if  properly  realised  were 
Btill  quite  sufficient  to  meet  all  claims  in  full. 

The  case  was  sent  for  jury  trial,  inter  alia,  on 
the  following  issue —  "  (8)  Whether  the  said  minute 
of  agreement  and  said  bond  and  disposition  in 
security,  or  either  of  them,  were  granted  by  the 
said  Michael  Teenan  within  GO  days  of  his  notour 
bankruptcy,  in  contravention  of  the  Statute  1696, 
c.  6,  and  in  defraud  of  the  rights  of  the  pur- 
suer as  representing  the  lawful  creditors  of  the 
said  Michael  Teenan?" 

The  case  was  tried  on  the  8th  and  9th  July 
1885  before  Lord  M'Laren  and  a  jury.  The 
jury  returned  a  verdict  for  the  pursuer  on  the 
third  issue,  and  for  the  defender  on  the  other 
issues.  The  defender  obtained  a  rule  on  the 
pursuer  to  show  cause  why  a  new  trial  should 
not  be  granted. 

The  evidence  showed  that  on  24th  February 
1883  there  was  a  deficiency  on  Teenan's  estates 
of  £824,  17s.  lOd.  if  certain  claims  by  Hugh 
Crawford,  already  mentioned,  were  allowed ;  if 
these  claims  were  rejected  there  would  be  a 
surplus  of  over  £1000,  the  claims  amounting  to 
£1882,  Is.  The  pnrsner,  as  trustee,  had  not 
adjudicated  on  these  claims,  and  there  was  very 
little  evidence  regarding  them.  The  vouchers 
were  bills  drawn  by  Crawford  and  accepted  by 
Teenan's    firm,  and    other    bills    endorsed    by 
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Teenan  or  his  firm  to  Crawford,  who  retired 
them.  The  bills  appeared  to  have  been  drawn 
in  connection  with  the  farm  of  Laigh  Orange,  in 
which  Teenan  and  Crawford  were  both  interested 
— having  become  cautioneta  for  the  tenant,  and 
having  owing  to  his  embarrassed  oircnmstanoes 
andertaken  tiie  management  of  the  farm.  Mr  C. 
J.  Bomanes,  C.A.,  Edinburgh,  a  witness  for  the 
defender,  deponed  with  reference  to  these  bills, 
"I,  as  a  trustee,  would  not  admit  such  bills 
without  proof  of  Talue." 

The  pursuer  argued — The  question  here  was 
whether  Teenan  was  insolvent  in  1883.  On  27th 
March  Teenan  had  been  charged  on  Crawford's 
bill,  and  that  charge  had  expired;  Teenan  was 
thereby  by  the  law  of  Scotland  a  notour  bank- 
rupt— Monkhoute  v.  Mackinnon,  6  B.  454,  Lord 
President's  opinion,  456  ;  Bell's  Com.  ii.,  169. 
The  deeds  had  been  executed  within  sixty  days 
of  the  expiry  of  the  charge,  and  therefore  fell 
under  the  Act  1696,  c.  n.  The  verdict  was  in 
accordance  with  the  evidence,  and  the  law  laid 
down  by  Lord  M'Laren  in  his  charge  to  the 
Jury.  [Lord  M'LutXN — I  told  the  jury  that  in 
judging  of  the  question  of  insolvency  it  was  not 
necessary  for  them  to  weigh  the  amount  of  the 
assets  against  tbe  liabilities  of  the  debtor,  to  see 
if  he  could  ultimately  pay  his  creditors  twenty 
shillings  in  the  pound,  but  that  if  he  was  unable 
to  meet  his  engagements  as  they  arose  from  day 
to  day,  then  he  was  insolvent]. 

The  defenders  argued — Teenan  was  not  insol- 
vent when  he  granted  those  deeds ;  his  estate 
was  able  to  pay  all  the  claims  upon  it.  The  evi- 
dence showed  that  when  Crawford's  claim,  which 
was  a  bad  one,  though  not  yet  adjudicated  upon 
by  the  trustee,  was  withdrawn,  the  estate  would 
yield  a  surplus.  If  a  debtor  was  able  to  pay  all 
his  creditors  in  fall  he  oould  not  be  said  to  be 
insolvent. 

At  advising — 

Lobs  M'Labsm — There  is  in  my  opinion  no 
sufficient  reason  for  granting  a  new  trial  on  the 
only  issue  on  whioh  tbe  jury  found  for  the  pur- 
suer. The  verdict  of  the  jury  on  that  issue  is 
in  accordance  with  the  weight  of  the  evidence, 
such  as  it  is,  for  there  is  Dot  much  of  it.  And 
in  considering  that  verdict  I  cannot  leave  out  of 
account  the  evidence  adduced  as  to  the  state  of 
mind  of  Mr  Teenan,  and  his  habits,  and  that 
owing  to  those  habits,  and  the  state  of  mind  en- 
gendered by  them,  his  once  flourishing  business 
had  declined,  and  his  properties  had  become 
heavily  burdened.  His  condition  also  was  such 
that  his  family  had  had  to  take  the  management 
of  his  affairs  into  their  own  hands,  and  gave  him 
such  small  sums  as  he  required  for  his  personal 
wants.  Acoording  to  his  bankers,  his  business 
with  them  was  transferred  to  his  son,  who  oon- 
Unued  him  as  their  customer  for  some  time. 
They  ultimately  closed  his  aooonnt  with  some 
diffloalty,  tJbongh  without  loss. 

Teenan  was  therefore  without  either  cash  or 
credit  at  the  time  in  question.  These  matters 
were  in  my  opinion  for  the  consideration  of  the 
jury  in  connection  with  the  other  evidence  on 
the  question  of  insolvency.  And  looking  to  the 
history  of  the  business,  and  to  the  fact  that  a 
bill  for  £200,  on  which  the  firm  were  obliganta, 
lay  dishonoured,  the  jury  were  I  think  quite  jus- 
tified in  inferring  insolvency,  notwithstanding 


the  attempt  made  to  show  that  if  all  Teanan'i 
heritable  properly  had  been  realised  there  wouM 
have  been  an  apparent  surplus.  That  snrplns 
was  to  my  mind  at  the  time  in  question  prob- 
lematical. 

With  regard  to  the  explanation  of  the  existence 
of  the  bill,  and  of  its  remaining  unpaid,  viz., 
that  Teenan  along  with  Crawford  was  cautioner 
for  Bichmond,  the  tenant  of  the  farm  of  Laigh 
Grange,  and  that  Bichmond  had  fallen  into  em- 
barrassed circumstances ;  that  Teenan  and  Craw- 
ford had  arranged  to  carry  on  the  farm  for 
their  own  extrication,  and  that  the  bill  was 
drawn  by  one  cautioner  on  tbe  other,  to  raise 
money  by  way  of  accommodation  to  meet  obliga- 
tions connected  with  the  farm  —  I  must  say  that 
nothing  was  adduced  to  show  that  that  explana- 
tion was  untrue.  But  at  the  same  time  it  did 
not  appear  to  me  that  there  was  anything  in  this 
explanation  to  distinguish  this  bill  from  any 
other  obligations,  except  that  they  were  not  ad- 
mitted by  the  defender  to  be  due,  and  it  was  for 
the  jury  to  consider  whether  the  defender  was 
able  to  meet  his  engagements,  or  was  in  the  com- 
mercial sense  insolvent,  as  being  a  person  who 
was  obliged  to  stop  payment,  and  have  his  affairs 
put  under  tbe  managemement  of  a  third  person. 
If  that  is  the  right  view  of  insolvency  under  the 
Bankruptoy  Acts,  it  appeared  to  me  that  there 
was  evidence  to  go  to  the  jury,  and  on  that 
ground  I  think  the  verdict  ought  to  stand. 

Losd  Touno — I  have  had  great  doubts  about 
this  matter,  but  I  am  unwilling  to  disturb  tbe 
verdict  of  the  jury,  although  I  cannot  say  that 
my  doubts  have  been  removed.  This  matter  came 
before  us,  and  was  put  before  the  jury  on  three 
issues.  The  subject-matter  of  these  issues,  to  put 
it  shortly,  was,  whether  a  certain  agreement  dated 
21st  February  1883,  and  a  bond  and  disposition  in 
security  dated  24th  February  1883,  granted  by  tbe 
father  Michael  Teenan  to  his  son  Jnmes  Teenan 
junior,  wus  or  was  not  good  ?  These  deeds  were 
assailed  under  the  first  issue,  on  tbe  ground  of 
the  imbecility  of  mind  of  the  father— that  is, 
whether  the  son,  taking  advantage  of  the  weak- 
ness and  facility  of  his  father's  mind,  obtained 
these  deeds  from  him  to  his  own  leison,  and  that 
of  the  pursuer  as  representing  his  lawful  credi- 
tors?   That  issue  was  negatived  by  the  jury. 

The  second  ground  on  which  reduction  of 
these  deeds  was  asked  from  the  jury  was  that 
they  had  been  granted  by  Michael  Teenan  to  > 
conjunct  and  confident  person  without  any  true, 
just,  and  necessary  cause,  in  contravention  of  the 
Statute  1621,  cap.  21,  and  that  issue  was  also 
negatived.  Almost  all  the  evidence  that  was  led 
was  led  in  regard  to  these  two  issues,  and  related 
to  the  alleged  mental  incapacity  of  the  father, 
and  that  these  deeds  had  been  granted  by  him 
without  any  just  or  necessary  cause.  From  the 
way  in  which  the  jury  dealt  with  the  case  I  must 
assume  that  the  father  was  in  a  fit  state  to  know 
what  he  was  doing  when  he  granted  these  deeds, 
and  that  they  had  been  granted  for  a  just  and 
necessary  cause. 

Tbe  only  other  ground  on  whioh  reduction  til 
these  two  deeds  was  asked  for  is  presented  in  the 
third  issue,  which  is  framed  thus— "  Whether 
said  minute  of  agreement  and  said  bond  and  dis- 
position in  security,  or  either  of  them,  were 
granted  by  tbe  said  Michael  Teenan  within  sixty 
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days  of  hia  notour  banlcmptcy,  in  contraTention  of 
the  Statute  1696,  o.  5,  and  in  defraud  of  the  rights 
of  the  pursuer  as  representing  the  lawf  nl  creditors 
of  the  said  Michael  Teenan  ?"  That  is,  that  this 
was  a  oaae  of  real  fraud,  and  that  a  notour  bank- 
rupt had  defrauded  his  creditors  by  alienating 
to  his  son  property  which  really  belonged  to 
them.  The  very  minimum  of  attention  seems  to 
hare  been  given  in  leading  evidence  in  support 
of  this  issue.  The  import  of  -what  evidence  was 
given  is,  that  at  the  time  of  his  bankruptcy,  or 
60  days  before  it,  he  was  solvent  or  not  according 
as  the  bills  granted  to  Orawford  were  good  for 
the  amount  contained  in  them  or  were  not  good 
for  that  amount.  The  defloiency  on  2ith  Feb- 
ruary 1883  was  £824,  l7s.  lOd.,  and  Crawford's 
ahum,  which  has  not  yet  been  subject  to  de- 
cision by  the  trustee  in  the  sequestrated  estate, 
amounts  to  £1882,  Is.  Now,  this  claim  of 
Crawford's  is  one  of  rather  a  suspicious  character. 
It  is  indeed  of  such  a  character  that  the  trustee 
has  refused  to  make  up  his  scheme  of  division  of 
the  estate  as  holding  them  a  prima  faaie  evidence 
of  debt,  and  the  ordy  witness  who  gave  evidence 
as  a  skilled  witness  on  the  defender's  side,  Mr 
Bomanes,  C.A.,  Edinburgh,  said,  "I  as  a  trustee 
would  not  admit  such  bills  without  proof  of 
value." 

Now,  if  that  claim  by  Crawford  for  £1882  is 
not  a  good  claim,  and  need  not  be  paid,  then  so 
far  from  being  bankrupt  the  father  Michael 
Teenan  had  a  surplus  of  about  £1000. 

The  jury,  however,  found  practically  that  he 
was  insolvent,  and  this  verdict  is  complained 
against  now  on  the  ground  that  it  is  against  the 
weight  of  the  evidence.  The  first  bill  granted  to 
Orawford  for  £200  was  not  paid  by  this  horse- 
dealer,  but  it  was  paid  shortly  afterwards,  and  I 
cannot  hold  that  on  the  ground  of  the  non-pay- 
ment of  that  bill  alone  that  Teenan  was  insol- 
vent. I  can  quite  account  from  the  condition  in 
which  he  seems  to  have  been  for  his  leaving  that 
bill  unpaid  and  afterwards  leaving  it  for  his  son 
to  take  up.  I  cannot  in  that  state  of  matters, 
and  with  such  a  very  small  amount  of  evidence 
as  seems  to  have  been  led  on  that  point,  only 
two  pages  of  the  print,  say  that  I  think  that  the 
matter  has  been  satisfactorily  tried  on  the  third 
issue,  or  tbat  on  the  evidence  before  the  jury 
they  could  find  that  Michael  Teenan  was  in- 
solvent when  he  granted  these  deeds. 

Loan  CbaioeuiL — I  think  that  in  this  case  no 
new  trial  shoxild  be  allowed,  because  it  has  not  been 
shown  that  the  verdict  of  the  jury  was  against  the 
weight  of  the  evidence  given  at  the  trial,  and  be- 
cause it  was  proved  that  the  bankrupt  Michael 
Teenan  was  insolvent  when  he  granted  the  agree- 
ment of  2l8t  February,  and  the  bond  and  disposi- 
tion in  security  of  23d  February.  It  appears  to 
me  that  the  evidence  does  not  show  that  even 
when  all  hia  affairs  were  cleared  up  there  would 
have  been  a  surplus,  and  that  clearing  up  might 
not  take  place  till  some  years  after  he  had  been 
charged  on  this  bill,  which  he  did  not  meet  at 
maturity.  But  his  affairs  are  not  now  cleared 
up,  and  certainly  at  this  time  there  is  no  surplus 
of  assets  on  his  estate.  Some  of  the  witnesses 
examined  have  come  to  one  conclusion  and  some 
to  another,  but  it  is  at  least  uncertain  whether 
the  estate  will  pay  twenty  shillings  in  the  pound 
to  those  who  hold  unsecured  debts  as  well  as  to 


those  creditors  whose  debts  are  secured.  Whether 
or  not,  as  a  matter  of  law,  Michael  Teenan  at  the 
time  he  granted  these  deeds  was  insolvent  there 
seems  no  doubt  that  he  is  so  now.  We  have  this 
fact  proved  that  Teenan  was  charged  upon  a  bill, 
and  that  the  charge  expired  without  the  bill 
being  paid.  That  was  quite  enough  for  the  jury 
to  proceed  upon.  I  think  that  here  there  was  no 
want  of  evidence,  and  none  of  the  arguments 
adduced  at  the  bar  has  convinced  me  that  the 
weight  of  that  evidence  was  against  the  verdict 
given  by  the  jury.  I  do  not  disagree  with  Lord 
Toung  as  to  the  proof  of  fraud  adduced  at  the 
trial,  but  I  have  very  little  sympathy  with  any 
party  who  does  not  pay  a  bill  which  he  owes 
even  when  charged  on  it,  and  then  makes  over 
his  property  to  his  son.  It  does  not  look  well. 
I  tbdnk  that  on  the  evidence  the  jury  were  en- 
titled to  return  the  verdict  they  did,  and  that  no 
new  trial  should  be  granted. 

LoBO  BtrcHBiurvBD  OiiiiBK — I  confess  I  was  not 
quite  sure  that  the  verdict  in  this  case  was  right, 
but  I  have  come  to  be  of  opinion  that  no  new 
trial  should  be  granted.  The  only  part  of  the 
case  with  which  we  are  now  concerned  is  the 
third  issue  submitted  to  the  jury.  The  only 
question  on  which  that  issue  turned  is  whether 
or  not  at  the  time  the  agreement  of  February 
21st  and  the  bond  and  disposition  in  security  of 
February  23d  were  granted  the  bankrupt  was  in- 
solvent. That  again  turns  on  the  question, 
whether  at  the  time  tbat  he  was  charged  in  Craw- 
ford's bill  he  was  insolvent?  That  is  the  only 
question  of  fact  and  in  it  there  is  very  little  evi- 
dence. I  was  rather  surprised  at  the  very  slender 
amount  of  evidence  that  was  brought  forward  on 
that  point,  but  on  the  point  of  law  I  agree  with 
the  law  as  laid  down  by  Lord  M'Laren  at  the 
trial.  If  parties  cannot  meet  their  obligations 
then  they  are  insolvent.  The  only  obligation 
that  Teenan  did  not  meet,  so  far  as  we  know,  was 
the  bill  granted  in  favour  of  Crawford,  and  he 
did  not  meet  it  either  because  he  did  not  believe 
it  was  due  or  because  he  had  not  the  money  to 
pay  it  with.  But  it  is  plain  he  was  in  a  very  im- 
pecunious condition,  and  unable  at  that  time  to 
meet  his  obligations  so  that  in  the  words  of  Pro- 
fessor Bell,  he  was  insolvent.  If  there  was  a  fair 
body  of  evidence  to  show  that  Teenan  was  in- 
solvent we  cannot  set  aside  the  verdict. 

We  were  told  when  we  heard  this  case  before 
that  if  Crawford's  claim  of  £1882  was  struck  out 
that  there  would  be  no  deficiency  of  assets  to- 
meet  the  bankrupt's  liabilities,  and  that  there- 
might  even  be  a  surplus,  so  that  every  creditor' 
would  get  208  in  the  pound,  but  we  cannot  ad- 
judicate upon  the  validity  of  Crawford's  claim  in 
this  case.  It  appears  to  me  that  the  trustee' 
should  have  adjudicated  upon  this  claim  of  Craw-- 
ford's,  because  as  I  read  the  statute  the  trustee' 
ought  to  adjudicate  upon  all  claims  sent  in  to- 
rank  on  the  bankrupt's  estate  within  a  certain, 
time.  If  that  matter  had  been  adjudicated  on  by 
the  trustee  we  would  have  known  by  this  time 
whether  Crawford's  claim  was  well  founded  or 
not,  and  whether  there  really  was  a  surplus  on 
the  estate  or  not,  for  if  the  claim  was  bad  all  in-- 
terest  of  the  creditors  to  have  these  deeds  reduced' 
came  to  an  end.  We  must  take  the  case  as  it  is 
presented  to  us  in  the  Judge's  notes  of  evidence, 
and  although  I  have  not  oome  to  that  oondnaioa 
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without  difficulty,  I  think  th&t  there  should  not 
be  a  new  trial. 

liOBD  JnsTioB-Oumx — I  oononr.  Where  a 
motion  is  made  for  a  new  trial  to  be  granted,  and 
the  ground  of  tiiat  application  is  that  the  verdiot 
retomed  by  the  jury  in  the  trial  was  given 
Against  the  weight  of  eridence,  I  cannot  recall  a 
case  where  the  Gonrt  have  disagreed  with  the 
opinion  of  the  Lord  Ordinary  who  tried  the  case 
as  to  whether  there  should  or  should  not  be  a 
new  triaL  I  think  the  Lord  Ordinary  was  entirely 
tight  in  the  law  that  he  laid  down  in  bis  charge 
to  the  jury  as  governing  this  case.  To  say  that  a 
man  is  insolvent  means  that  he  cannot  pay  his 
way;  and  that  was  the  case  presented  here  to  the 
jury.  The  jury  have  given  their  verdict  upon  the 
whole  matter,  and  I  am  not  disposed  to  change  it. 
I  think  that  the  rule  here  ought  to  be  discharged. 

The  Oonrt  discharged  the  rnle  and  refused  a 
new  trial. 

■  Counsel  for  Porsner — B.  Johnstone — 3.  Beid. 
Agent— John  Macpherson,  W.S. 

Ooonael  for  Defender  —  Comrie  Thomson — 
Shaw.      Agent— Thomas  M'Nanght,S.S.O. 


Wedjiesday,  FehrvMry  24. 

OUTER     HOUSE. 

[Lord  Fraser. 
THE  LORD  ADVOCATE  V.  LAMOND  AKD 
OTHERS. 

Sueeeuion —  Vetting. 

L.  and  H.  were  married  on  1st  September 
1874.  By  antenuptial  contract  L.  had  con- 
veyed her  whole  estate  to  trustees,  directing 
them  that  in  the  event  of  there  being  no  child 
of  the  marriage,  or  no  child  surviving  the 
period  of  vesting,  which  was  to  take  place  on 
arrival  at  twenty-one  years  or  on  marriage, 
they  should,  on  theespirationof  the  husband's 
liferent,  make  over  the  fee  to  such  persons 
as  she  might  appoint,  ' '  and  failing  such 
writing  to  her  heirs  and  assignees  whom- 
soever." She  died  on  17th  June  1876  sur- 
vived by  the  only  child  of  the  marriage, 
who  died  on  22d  June,  a  few  days  after  its 
birth,  and  by  her  husband,  who  died  on  13th 
July  of  the  same  year.  She  bad  not  executed 
any  writing  of  appointment.  Held,  in  a 
question  with  the  Crown  as  to  succession- 
duty,  that  the  destination  by  L.  in  favour 
of  "her  heirs  and  assignees  whomsoever," 
was  a  destination  in  favour  of  a  class  to 
be  ascertained  at  the  time  when  the  distribu- 
tion fell  to  be  made,  and  not  at  the  date  of 
her  death. 

Feter  Berrie  Henderson,  shipbroker,  Austin 
friars,  London,  and  Lilias  Dalglish  Lamond 
were  married  on  Ist  September  1874.  By  ante- 
nuptial contract  of  marriage,  dated  8lst  August 
1874,  Mrs  Henderson  conveyed  in  favonr  of 
trustees  her  whole  estate,  to  be  held  and  applied 
as  follows: — {firtf)  Payment  of  expenses,  ad- 
vancing insurance  premiums  on  husband's  life 


(if  neoesaaiy),  fto.  "  {Seeond)  The  said  trustees 
shall  allow  the  second  party,  during  the  sub- 
sistence of  the  intended  marriage,  and  after  the 
dissolution  thereof,  in  the  event  of  her  snrviv- 
anoe,  and  there  being  a  child  or  children  of  said 
marriage,  the  use  and  enjoyment  of  the  said 
means  and  estate,  or  make  over  to  her  the  in- 
terest or  proceeds  thereof  for  her  alimentary  use 
allenarly.  (TAtrd)  In  the  event  of  the  second 
party  surviving  the  first  party,  and  in  ease  there 
shall  be  no  child  or  children  then  surviving  of 
the  said  intended  marriage,  or  in  case  of  all  the 
said  children  dying,  the  said  trustees  shall  make 
over  the  said  means  and  estate  to  the  second 
party  absolutely  .  .  .  (^LaiUy)  Upon  the  death 
of  the  survivor  of  the  first  and  second  parties  the 
trustees  shall  make  over  the  fee  of  the  said  means 
and  estate  to  the  child  or  children  of  the  said  in- 
tended marriage  in  such  shares  and  proportioiis, 
if  more  than  one,  and  subject  to  such  limitations 
and  conditions  as  the  second  party  may  appoint 
by  any  writing  under  her  hand,  and  facing  such 
writing  equally  among  them  if  more  than  one  ; 
declaring  that  unless  otherwise  provided  by  such 
writing  the  said  child  or  children  shall  not  have 
a  vested  interest  in  the  said  means  and  estate, 
nor  shall  the  same  be  payable  until  they  respec- 
tively attain  the  age  of  twenty-one  years  or  be 
married,  whichever  of  these  events  shall  first 
happen ;  and  also  declaring  that  in  the  event  of 
the  first  party  predeceasing  the  said  child  or 
children  before  they  attain  Qio  period  of  vesting, 
the  said  trustees  may  apply  the  income  of  their 
or  any  of  their  shares  for  the  benefit  of  the  child 
or  children  prospectively  entitled  to  such  shares, 
and  also  if  they  see  fit,  may  advance  to  or  ex- 
pend for  the  benefit  of  them  or  any  of  them 
snob  part  of  the  capital  of  the  shares  provided  to 
them  as  they  may  think  proper,  notwithstanding 
the  same  shall  not  have  vested ;  and  also  declar- 
ing that  in  the  event  of  any  of  the  said  children 
predeceasing  the  period  of  vesting  without  leav- 
ing lawful  issue,  such  deceased's  share  shall  ac- 
crue and  belong  to  his  or  her  brothers  and 
sisters,  and  the  lawful  issue  of  any  brothers  and 
sisters  who  may  have  predeceased  the  period  of 
vesting  leaving  such  issue,  equally  among  them 
per  tUrpei,  and  in  the  event  of  Uiere  being  no 
child  or  children  of  the  said  intended  marriage^ 
or  of  all  the  children  thereof  predeceasing  the 
period  of  vestiuK,  then  the  said  trustees  shall, 
after  the  expiration  of  the  first  party's  lifei«nt, 
make  over  the  fee  of  the  said  means  and  estate 
to  such  person  or  persons  as  the  second  party 
may  appoint  by  any  writing  under  her  hand 
(which  writing  ^onld  not  require  her  husband's 
consent),  and  failing  such  writing  to  her  heirs 
and  assignees  whomsoever. " 

On  9th  June  1876  a  child  was  bom.  Oa 
19th  June  1876  Mrs  Henderson  died  without 
having  executed  any  writing  of  appointment. 
On  22d  June  1876  the  child  died,  and  on  13th 
July  1876  Mr  Berrie  Henderson  died  intestate 
without  issue. 

The  moveable  and  personal  estate  belonging  to 
Mrs  Berrie  Henderson,  and  conveyed  by  her  to 
her  marriage-contract  trustees,  wss  realised  and 
divided  among  her  four  brothers  and  three 
sisters,  who  survived  her,  in  pursuance  of  a 
family  arrangement  based  upon  the  footing  that 
the  true  construction  of  the  marriage-oontraet 
was  that  the  words  "  to  her  heirs  and  assignees 
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whomsoever"  ocoarring  therein,  meant  Mrs 
Berrie'a  heirs  and  aasigneea  as  at  the  date  of  the 
distribation  of  the  estate,  and  not  as  at  the  date 
of  her  death.  They  consequently  offered  to  pay 
inyentory-daty  and  legacy-duty  on  one  saooession 
according  to  the  rule  applicable  to  brothers  and 
sisters.  The  Grown,  howeyer,  demanded  inyen- 
tory-daty on  three  successions  according  to  the 
rates  applicable  to  intestate  succession,  with  in- 
terest, under  44  Viet.  o.  12,  sec.  27  ;  65  Geo.  III. 
a  184  ;  and  23  and  24  Vict.  c.  80,  sec.  6,  on  the 
footing  that  in  conseqnenoe  of  the  death  of  the 
only  child  of  the  marriage  before  majority,  the 
purposes  of  the  marriage-contract  in  regard  to 
the  fee  had  failed ;  that  in  so  far  as  it  was  move- 
able it  fell,  subject  to  her  husband's  liferent,  to 
Mrs  Berrie  Henderson's  heirs  tn  mobiUbu»;  that 
her  heir  tn  mobilibus  at  the  date  of  her  death  was 
her  daughter;  that  on  the  daughter's  death  the 
estate  f^  to  her  heir  in  mobil&iu,  namely,  her 
father ;  and  that  on  his  death  it  fell  to  his  brother 
as  his  heir  tn  mobililmi. 

This  demand  having  been  refused  by  Mrs 
Berrie  Henderson's  brothers  and  sisters  or  their 
representatives,  the  Lord  Advocate  brought  an 
action  of  declarator  against  them.  It  was  ad- 
mitted by  the  parties  that  Mr  Berrie  Henderson 
was  a  domiciled  Scotsman  at  the  date  of  his 
death. 

On  the  a4th  February  1886  the  Lord  Ordinary 
(FBA8SB)pronounoed  the  following  interlocutor:  — 
"Assoilzies  the  defenders  from  the  conclusions 
of  the  summons,  reserving  to  the  pursuer  action 
for  the  duties  on  the  footing  that  no  estate  of  fee 
vested  in  the  child  Lilias,  or  in  the  husband  Peter 
Berrie  Henderson,  and  decerns :  Finds  the  de- 
fenders entitled  to  expenses,  &o. 

"  Opinion. — The  Lord  Ordinary  is  of  opinion 
that  this  case  is  governed  by  the  decision  iu  the 
case  of  HaUUmefi  TruiUei  v.  Ifurphif,  <te., 
December  15,  1881,  9  B.  269.  It  is  true  that 
the  deed  which  is  here  to  be  construed  is  not  a 
will  but  a  marriage  contract.  But  that  circam- 
stance  tends  all  the  more  to  lead  to  the  conclu- 
sion sanctioned  by  the  case  of  Haldcme. 

*'The  provision  in  the  contract  is  that  in  the 
•vent  of  there  being  no  child  of  the  marriage,  or 
of  all  the  children  predeceasing  the  period  of 
vesting,  then  the  trustees  shall,  after  the  expira- 
tion of  the  husband's  liferent,  make  over  the  fee 
of  the  wife's  estate  to  such  persons  as  she  might 
appoint,  'and  failing  such  writing,  to  her  heirs 
and  assignees  whomsoever. '  Now  the  period  of 
vesting  of  the  estate  in  the  children  was  on  their 
arrival  at  twenty-one  years  or  marriage.  The 
only  child  of  the  marriage  died  a  few  days  after 
birth,  and  therefore  nowng  vested  in  that  child 
•8  under  the  contract.  The  wife  did  not  make  a 
writing  appointing  her  estate  to  go  to  anyone, 
and  the  question  then  comes  to  be,  who  are  the 
heirs  and  assignees  that  are  entitled  to  take  in  the 
event  which  happened.  The  parties  oonstmed 
these  words  to  mean  the  heirs  and  assignees  at 
the  time  when  the  distribution  or  conveyance  of 
the  estate  was  to  be  made,  and  not  the  heirs  and 
assignees  as  at  the  death  of  the  wife.  On  this 
footing  the  wife's  money  has  been  distributed 
among  her  own  brothers  and  sisters,  and  this 
snit  has  been  raised  ten  years  after  the  distribu- 
tion has  been  made  in  order  to  have  effect  given 
to  a  different  distribation.  The  mother  died  on 
17th  June  1876,  having  given  birth  to  a  child  on 


the  9th  June.  That  child  died  on  the  22d  of 
June,  five  days  after  its  mother,  and  then  the 
husband  and  father  died  on  the  13th  of  July. 
The  Crown's  case  is  that  the  heir  of  the  wife  was 
the  infant  daughter,  and  that  a  right  to  the  wife's 
personal  estate  carried  by  the  contract  vested  in 
that  daughter,  and  the  daughter  having  died, 
then  her  heir  was  her  father,  and  he  having  died 
intestate,  the  estate  goes  to  his  heirs  and  not  to 
the  heirs  of  the  wife. 

"  Independently  of  the  authority  of  the  case 
of  Haldane,  the  Lord  Ordinary  would  hold  this 
construction  to  be  contrary  to  the  intention  of 
parties  as  disclosed  by  the  provisions  of  the  con- 
tract. It  is  very  plain  that  the  object  of  the  con- 
tract was  to  secure  the  wife's  property  to  her  own 
relations  after  making  the  usual  provision  of  a 
liferent  on  behalf  of  her  hnsband.  If  there  were 
children  of  the  marriage  then  the  fee  was  to  go 
to  them,  but  if  there  were  none  it  was  to  go, 
after  the  liferent  to  the  husband  was  ended,  to 
the  persons  who  would  then  be  the  wife's  heirs. 

"The  whole  question  here  is  as  to  the  amount 
of  duty  claimable.  The  defenders  have  offered 
and  still  offer  to  pay  inventory-duty  on  the  per- 
sonal estate,  and  also  legacy-duty  on  the  estate 
according  to  the  rate  applicable  to  brothers  and 
sisters,  but  this  has  been  refused  by  the  Crown, 
and  a  demand  made  for  inventory-duty  on  three 
successions,  according  to  the  rates  applicable  to 
intestate  succession.  The  Lord  Ordinary  is  of 
opinion  that  this  demand  cannot  be  granted,  and 
that  the  offer  of  the  defenders  is  all  that  they  are 
bound  by  law  to  make. " 

Counsel  for  the  Pursuer — J.  Campbell  Lorimer. 
Agent — ^D.  Orole,  Solicitor  of  Inland  Bevenne. 

Counsel  for  Defenders  —  B.  V.  Campbell. 
Agents— W.  &  J.  Bumess,  W.S. 


LANDS  VALUATION  OOUET. 


Friday,  March  12. 


NICOLSON    AND    OTHEBS   V.   ASSESSOR  FOB 

PORT-GLASOOW. 
Valuation  Ca*et—8ale  by  Tenant  who  wa*  aJao  pro 

indiviso   Prapri^rix — Ooodwiil   of  a  JPuiUe- 

Houte. 

N  and  L  were  pro  indiviso  proprietors 
of  a  tenement,  part  of  which  was  let  as  a 
public-house  to  L's  husband  at  an  annual 
rent  of  £19,  10s.;  on  his  death  L  purchased 
the  business  from  his  trustees;  on  her  death 
her  trostees  sold  the  business  and  tenant's 
fittings,  goodwill,  &c.,  to  M  for  £1000;  L's 
trustees  and  the  other  pro  indiviio  proprietor, 
N,  then  granted  a  lease  to  M  for  seven 
years  at  Hie  annual  rent  of  £40.  Held  that 
the  transaction  was  a  sale  between  tenant 
and  tenant,  that  there  was  no  consideration 
other  than  the  rent,  and  therefore  that  £40, 
the  amount  of  the  rent,  was  to  be  token  as 
the  annual  value. 

Mrs  Mary  Conway  or  Nioolson  and  Mrs  Jane 
Conway  or  Lawson  were  the  pro  indim$o  proprie- 
tors of  a  tenement  in  Shore  Street,  Fort-Olasgow, 
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In  these  tenements  was  a  gpiiit  dealer's  shop,  and 
this  shop,  with  cellarage,  ^o. ,  was  let  on  a  lease 
for  eleren  years  from  Whitsunday  1876  to  Albert 
Lawson,  the  husband  of  the  said  Mrs  Jane  Con- 
way or  Lawson. 

Albert  Lawson  died  in  Ifay  1882,  leaTing  a  trust- 
disposition  and  settlement,  conveying  hia  whole 
estates  and  effects  to  certain  trustees,  and  in 
June  1882  Mrs  Lawson  purchased  from  her  hus- 
band's tmsteea  the  goodwill  of  the  business  of 
spirit  dealer  which  had  been  carried  on  by  him  in 
said  premises,  together  with  the  tenant's  fittings 
and  utensils,  and  paid  them  the  sum  of  £500 
therefor,  obtaining  from  them  an  assignation  of 
her  husband's  lease  at  the  foresaid  rent  of  £19, 
lOs.  Mrs  Lawson  died  on  14th  November  1883, 
leaving  a  trost-disposition  and  settlement,  con- 
veying her  whole  estates  and  effects  to  certain 
trustees.  At  the  time  of  her  death  she  was  pro- 
prietrix  of  the  pro  indiviio  half  of  the  said  tene- 
ment, and  her  trustee,  who  succeeded  her  in  said 
pro  itUUf>i$o  half,  before  proceeding  to  dispose  of 
the  business  of  spirit  dealer  which  she  had  car- 
ried on  there,  entered  into  an  arrangement  with 
Mrs  Nicolson,  the  proprietrix  of  the  other  pro 
indiniso  half  of  the  said  subjects,  whereby  the 
lease  given  to  Albert  Lawson  in  1876  for 
eleven  years  at  the  rent  of  £19,  10s.,  per  annum, 
and  which  did  not  expire  until  Whitsunday  1886, 
was  cancelled,  and  a  new  lease  for  seven  years 
from  Wbitsanday  1884,  at  a  rent  of  £40  per 
annuni,  was  arranged.  The  trustee  of  Mrs  Law- 
son  afterwards  sold  the  business  and  tenant's  fitt- 
ings, furniture,  and  utensils  to  John  Mann, 
spirit  dealer,  Fort-Glasgow,  for  the  sum  of 
£1000,  and  he  obtained  a  transfer  of  the  licence 
from  the  magistrates  on  the  6th  December 
1883.  Mrs  Kicolson  had  no  interest  in  and 
received  no  part  of  the  price  realised  for  the 
goodwill.  In  terms  of  the  arrangement  previ- 
ously made  between  the  proprietors,  a  lease  of 
the  premises  was  entered  into  between  Mrs  Law- 
son's  trustee,  "as  proprietor  of  the  one-half  pro 
indivito  of  the  subjects  hereby  let,"  and  Mrs 
Kicolson,  "proprietrix  of  the  other  half  pro  in- 
divito of  the  said  subjects  hereby  let"  on  the  one 
part,  and  Mann  of  the  other  part,  for  seven 
years  from  Whitsunday  1884,  at  the  rent  of  £40 
per  annum.  Mann  died  in  December  1884, 
and  the  trustees  acting  under  his  trust-disposition 
and  settlement  sold  the  goodwill  of  the  public- 
house  carried  on  by  him  in  these  premises, 
t<^ether  vrith  the  tenant's  fittings,  furniture, 
and  utensils,  to  Alexander  Henry  Finlay  for 
the  sum  of  £1010,  and  on  22d  January  1885 
the  magistrates  transferred  the  licence  certifi- 
cate to  him.  Mann's  trustees  granted  an  assig- 
nation of  the  lease  to  Finlay  ;  and  Mrs  Nicolson 
and  Mrs  Lawson's  trustee  were  aware  of  the 
transaction,  and  had  no  objection  to  Mr  Finlay 
as  tenant  in  room  of  Mr  Mann.  TTntil  Whit- 
sunday 1885  the  premises  were  entered  in 
the  viduation  roll  at  £40,  the  rent  actually  paid 
by  the  lessee,  but  the  assessor  having  been  in- 
formed that  a  sum  of  £1000  had  been  paid  for 
the  business  by  Mann,  and  a; lease  for  ten 
years  granted,  he  considered  that  the  one-half  of 
this  sum  should  be  held  to  be  a  grassum,  and 
spreading  it  over  the  ten  years  of  the  lease  added 
£60  to  the  rent,  maldng  the  valuation  £90  per 
anawm,  at  which  sum  it  was  entered  by  him  ia 
the  valuation  rolL 


Atameetingof  Magistrates  of  the  burgh  of  Eott- 
Glasgow,  held  on  the  17th  day  of  Beptember 
1886,  to  hear  and  dispose  of  appeals  under  the 
Lands  Valuation  Acts,  Mrs  Nicolson  and  Mis 
Lawson's  trustee  appealed  against  the  asses- 
sor's valuation,  and  craved  that  the  valuation 
should  be  fixed  at  £40,  being  the  rent  payable  by 
Mr  Finlay  to  them  for  said  premises,  and  Mr 
Finlay  also  appealed  against  the  said  valuation  of 
£90,  and  likewise  craved  that  the  valoation  should 
be  £40. 

The  Magistrates,  after  oonsidaiation,  were  of 
opinion  that  in  the  whole  ciroumstances  one- 
fourth  of  the  sum  paid  as  goodwill  should  be  held 
to  be  a  grassum,  and  spreading  this  sum  over  the 
seven  years  of  the  lease  they  added  £36  per 
annum  to  the  £40  of  rent  in  the  lease,  and  fixed 
the  annual  rent  or  value  at  £76  per  annnm. 

The  assessor  stated  that  as  in  fixing  his  valu- 
ation he  had  gone  on  the  assumption  that  the 
amount  of  the  goodwill  paid  was  £1000  for  a 
lease  of  ten  years,  and  as  the  parties  had  nowad- 
mitted  that  the  sum  actually  paid  was  £1010  for 
a  seven  years'  lease,  taking  the  one-half  of  this 
amount  as  a  grassum,  and  spreading  it  over  the 
seven  years  of  the  lease,  gave  £72  per  »Tmniri, 
which,  added  to  the  £40  payable  by  the  lease, 
made  the  annual  value  £112;  to  which  sum  he 
craved  the  Magistrates  to  increase  the  valuation, 
but  this  they  refused  to  do,  and  adhered  to  the 
£76. 

All  the  parties  being  dissatisfied  this  Oaae  was 
taken. 

Argued  for  Mrs  Nicolson  and  Mrs  Lawaon's 
trustees.  The  whole  transaction  was  a  sale  be- 
tween tenant  and  tenant.  The  landlord  reaped 
no  benefit  whatever. 

The  Judges  before  giving  an  opinion  on  tlie  ease 
remitted  to  the  Magistrates  to  inquire  and  report 
as  to  the  nature  of  the  arrangement  between  Mis 
Nicolson  and  Mrs  Lawson's  trustees  referred  to 
in  the  Case,  and  whether  the  £40  was  a  sum  con- 
ditioned as  the  fair  rent  without  grassum  or  con- 
sideration other  than  the  rent ;  and  it  not,  to  as- 
certain and  report  the  r«nt  at  which  the  subjects 
in  their  actual  state  would  let  from  year  to  year. 

The  Magistrates,  after  inquiry,  reported  that 
the  rent  of  £40  per  annnm  was  fixed  as  the 
fair  rent  of  the  premises,  without  grassum  or 
consideration  of  any  kind  other  than  said  rent, 
and  before  the  goodwill  of  the  spirit-dealer'a 
business  had  been  disposed  of  to  the  now  deeeMed 
John  Mann ;  and  that  it  had  no  oonneotion  with, 
and  was  entirely  independent  of,  any  sum  which 
Mrs  Lawson's  trustees  might  get  for  the  goodwill, 
in  which  goodwill  Mrs  Nicolson  did  not  partici- 
pate to  any  extent  whatever.  The  sols  benefit 
Mrs  Nicolson  received  in  consideration  of  enter- 
ing into  this  lease  was  her  share  in  the  incraaae  of 
rent  from  £19,  lOs.  to  £40. 

At  advising — 

LoBO  FsAsnt— The  report  by  the  Uagutntes 
in  this  case  in  answer  to  the  remit  made  by  ns  is 
satisfactory  in  so  far  as  it  clears  up  matters  of 
disputed  fact.  The  facts  are  these.  Albert  Law- 
son  got  a  lease  in  1875  of  the  publio-houae  prem- 
ises for  eleven  years,  at  a  rent  of  £19,  IDs.  per 
annum.  His  widow  continued  to  cany  on  the 
public-house  business,  which  she  purchased  tram 
her  husband's  trustees.  She  died,— being  then 
pvblio-house  keeper,— in  1888,  and  at  this  time 
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she  stood  in  the  peoaliar  position  of  being  the 
tenant  of  the  premises  and  also  proprietor  pro 
indiDUO  of  the  half  of  the  property.  Her  tmstees 
and  the  other  pro  indiviio  proprietor,  Mrs  Niool- 
8on,  agreed  to  the  lease  for  elsren  years  to  Law- 
son  being  oanoelled. 

Mis  l4tw8on'B  trustees,  her  snooesaors  in  the 
poblio-honse,  sold  the  business  and  tenant's 
fittings,  furniture,  andnteninls  to  John  Mann  for 
£1000,  and  he  obtained  a  transfer  of  the  licence. 
Mrs  Lavraon's  tmstees  and  the  other  pro  indmio 
proprietor,  Mrs  Nioolson,  then  granted  a  lease  to 
Mann  for  seven  years,  from  Whitsunday  1884, 
at  the  rent  of  £40  per  annum.  The  only  other 
fact  that  requires  to  be  stated  is,  that  Mann  died 
in  December  1884,  and  his  trustees  sold  the  good- 
will, with  the  tenant's  fittings,  furniture,  and 
utensils,  to  the  appellant  Finlay,  for  the  sum  of 
£1010. 

Now  the  question  is,  whether  there  was  here 
a  consideration  paid  to  the  proprietor,  other  and 
beyond  the  £40  stipulated  as  rent  Mrs  Law- 
son's  tnistees  undoubtedly  receiTed  £1000  for  the 
goodwill  and  the  tenant's  fittings,  Aso.  This  was 
paid  to  these  trustees  as  a  purchase  of  the  tenant's 
lease.  It  was  not  paid  to  the  landlord  ;  the  bar- 
gain for  it  was  arranged  after  the  lease  to  Mann 
was  granted ;  and  Mrs  Nicolson,  one  of  the  pro 
incUvito  proprietors,  got  no  part  of  this  money. 
Therefore  I  cannot  hold  this  to  be  a  case  where 
a  consideration  has  been  granted  to  the  landlord 
for  the  lease  other  than  the  rent  stipulated.  The 
whole  matter  appears  to  me  to  be  a  sale  as  be- 
tween tenant  and  tenant,  and  therefore  not  one 
where  we  can  disregard  the  rent  agreed  to  in  the 
lease.  The  case  is  not  one  where  a  landlord 
stipulates  for  a  small  rent,  and  a  heavy  sum  for 
goodwill  In  such  cases  we  have  decided  that 
the  payment  for  what  is  called  '  goodwill '  is  a 
payment  for  rent.  A  bargain  between  an  outgo- 
ing and  an  incoming  tenant  stands  in  a  totally 
different  position,  and  such  is  the  case  here. 
The  Magistrates  have  reported  that  the  rent  was 
fixed  without  reference  to  the  sum  to  be  paid  by 
the  one  tenant  to  the  other ;  and  that  the  land- 
lords, gva  suah,  got  no  consideration  other  than 
the  rent.  It  necessarily  follows  that  the  rent 
stipulated  (£40;  should  be  taken  as  the  annual 
value. 

liOBD  line  concurred. 

The  Court  held  that  the  determination  of  the 
Magistrates  was  wrong,  and  that  the  entry  should 
be  reduced  to  £40. 

Oonnsel  for  the  Appellant  —  M'Eeohnie — 
H'Clnie.    Agents— Smith  &  Msson,  S.S.O. 


Thursday,  March  18. 

CTJNNINOHAMB  V.  ASSESSOR  FOR  LANARK. 

Valuation  Cage* — Oontideratums  other  than  Sent. 
Where  in  a  lease  of  workmen's  dwellings 
to  a  company  the  company  were  bound  to 
slate  certain  of  the  houses,  to  put  the  whole 
subjects  into  habitable  and  tenantable  re- 
pair, and  to  insaie—held  that  these  were 
considerations  other  than  rent,  and  that  the 
assessor  had  acted  rightly  in  disregarding 


the  amount  of  rent  stipulated  in  the  lease  as 
conclusive  of  the  value,  and  in  considering 
in  bis  valuation  the  obligations  laid  upon 
the  tenants  by  the  lease. 
Mr  W.  G.  S.  Onnninghame  of  Anohloohan  let  in 
lease,  from  the  term  of  Martinmas  1870  for 
twenty  years,  to  Messrs  Colin  Dunlop  A  Com- 
pany, ironmasters,  a  number  of  workmen's 
dwedling-houses  at  a  yearly  rent  of  £46  for  the 
whole.  These  houses  were  let  to  the  workmen 
of  Colin  Dunlop  Sl  Co.,  who  paid  fortnightly  rents 
for  them  while  in  their  employment.  'The  tenants 
(Colin  Dunlop  &.  Company)  were  bound  by  the 
lease  at  their  own  expense  (1)  to  slate  certain  of 
the  houses  mentioned  in  the  lease  as  being 
thatched  at  the  date  thereof,  as  well  as  two  other 
houses  not  included  among  the  houses  let ;  (2) 
to  put  the  whole  into  good  habitable  and  tenant- 
able  condition,  and  to  keep  and  leave  them  in 
like  condition  at  the  termination  of  the  lease; 
and  (8)  to  insnre  against  loss  by  fire  the  houses 
let,  as  well  as  the  two  other  houses  above  men- 
tioned, to  the  extent  of  £600. 

At  a  meeting  of  the  Valuation  Committee  of 
the  Commissioners  of  Supply  of  the  County  of 
Lanark  for  the  Upper  Ward  of  the  county,  held 
at  Lanark  upon  the  fourteenth  day  of  September 
1885,  for  the  purpose  of  hearing  and  disposing 
of  appeals  under  the  Valuation  of  Lands  (Scot- 
land) Acts,  Mr  Cunninghame  appealed  against 
a  valuation  of  £83,  16s.  placed  by  the  assessor 
npon  the  said  subjects,  and  which  was  arrived 
by  entering  each  house  in  the  roll  at  the  total 
amount  paid  in  a  year  by  the  occupant  to  Colin 
Dunlop  k  Company. 

Mr  Cunninghame  maintained  that  £4S,  the 
annual  rent  he  received,  was  the  proper  value. 
The  assessor  maintained  that  these  were  con- 
siderations other  than  rent. 

The  Committee  sustained  the  appeal  and  the 
assessor  took  a  Case. 

At  advising — 

LoBD  Leb — We  are  both  of  opinion  that  in 
this  case  there  are  considerations  other  than  the 
rent.  The  assessor  is  quite  right  in  distinguish- 
ing this  case  from  the  case  of  BiuAanan,  June 
3,  1874,  4  R.  1146.  But  it  is  quite  unreasonable 
to  enter  the  sum  of  £83,  16s.  as  the  fair  annual 
value  of  the  subjects  when  let  to  colliers.  When 
he  was  driven  beyond  the  lease,  the  assessor's 
duty  was  to  value  the  subject.  I  do  not  think 
the  obligations  here  are  of  very  great  value.  We 
should  E^just  a  reasonable  sum,  not  more  I  think 
than  £60. 

LoBD  Fbabxb — I  am  of  opinion  that  the  deter- 
mination of  the  Valuation  Committee  in  this  case 
was  wrong,  in  respect  that  there  were  considera- 
tions other  than  the  rent  for  the  lease  which  was 
granted.  The  tenant  was  bound  to  slate  certain 
houses  at  his  own  cost,  to  maintain  the  whole  of 
them  in  good  condition,  and  lastly,  to  insure  the 
subjects  let.  These  were  valuable  and  onerous 
considerations,  but  I  do  not  think,  looking  to 
the  class  of  property  that  was  here  valued,  that 
there  should  be  entered  on  the  roll  the  £83,  16s. 
which  is  obtained  in  small  sums  from  the  colliers 
who  occupy  the  houses.  These  rents  are  paid, 
as  was  explained  to  us,  fortnightly,  and  must 
vary  considerably  according  to  the  condition  of 
the  mining  busineas.     While,  therefore,  I  would 
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not  enter  on  the  roll  the  £46  paid  by  the  tenant 
to  the  landlord  as  rent,  I  would  strike  a  medium 
between  that  snm  and  the  sum  stated  hj  the 
assessor  (£83,  168.),  and  would  suggest  that  £60 
should  be  entered  as  the  annual  value. 

The  Court  sustained  the  assessor's  contention, 
and  found  that  the  determination  of  the  Commis- 
sioners was  wrong,  and  that  the  valoation  ought 
to  be  £60. 

Counsel  for  Bespondent— B.  V.  Campbell. 
Agents— W.  &  3.  Bnmess,  W.S. 


Thurtday,  March  18. 

ORADFUBD  W.*  ASSESSOR  FOR  CUNNINGHAM 
DISTRICT  OF  ATRSHIRE. 

Valuation  AeU—Leate—ltenuneiation. 

A  house  and  grounds  were  let  for  ten  years, 
the  tenant  being  bound  to  maintain  them  in 
the  state  in  which  she  received  them.     Dur- 
ing the  earlier  part'  of  the  lease  she  did  so, 
and   executed    improvements,    but    snbse- 
qnently  left  the  premises  and  allowed  them 
to  fall  into  disrepair.      While  the  lease  had 
still  some  years  to  run  the  landlord  accepted 
a  renunciation  thereof  on  payment  of  a  sam 
in  respect  of  his  claims  for  rent  and  damages 
for  the  disrepair,  and  the  premises  stood 
empty.      The  assessor  rained  the  premises 
for  a  year  subsequent  to  the  renunciation  at 
the  rent  in  the  lease.    The  landlord  appealed, 
maintaining  that  the  rent  at  which  the  pre- 
mises would  let  in  their  actual  state  was  the 
proper  valuation.     Lord  Lee  held  that  the 
valuation  was  right  in  respect  of  the  oirouni- 
stances  attending  the  renunciation  of  the 
lease.      Lord  Fraser  Tield  that  the  valuation 
should  be  reduced,  on  the  ground  that  the 
rent  at  which  the  subjects  would  let  in  their 
present  condition  was  alone  conclusive  of 
the    valuation.       The    Jndges    being    thus 
divided  in  opinion  the  valuation  stood. 
Mr  E.  H.  3.   Cranfurd  of  Anchenames  let  the 
house  and  grounds  of  Crosbie  Castle  for  ten  years 
from  Whitsunday  1877  to  Mrs  Mary  Jane  Graham 
or  Bobertson  afterwards  Boyd,  at  the  rent  of 
£100  per  annum,  the  tenant  being  bound  to 
maintain  the  subjects  let  in  the  state  in  which 
she   received    them   and  in  the  event  of    her 
making  any  additions,  to  maintain  and  leave  them 
in  as  good  a  state  of  repair  as  when  erected. 
In  1880  the  tenant  left  the  place  without  a  care- 
taker,  and,  with  the  exception  of  a  period  of 
three  months  in  1881,  when  they  were  sublet, 
the  subjects  were  never  again  occopied,  bnt  the 
tenant  continued  to  pay  the  rent  regularly.     The 
house  was  locked  np.    The  walls  became  damp, 
and  the  premises  rapidly  deteriorated.     The  out- 
honses,  gardens,  and  fences  were  also  neglected, 
and  suffered  great  damage.     In  the  beginning  of 
1884  Mr  Cranfurd  complained  to  the  tenant  of 
the  serious  damage  which  was  being  sustained, 
and  the  tenant  offered  to  renonnoe  £e  lease  and 
to  pay  £350  in  full  of  all  claims.     She  accordingly, 
npon   27th    February   1884,    paid   £350  to   Mr 
Oiaafoid,  and  received  a  receipt  in  the  following 


terms:  — "London,  27th  February  1884, — ^Be- 
ceived  from  Mrs  Jane  Graham  or  Bobertson  or 
Boyd,  per  Messrs  J.  &  J.  Boyd  A  Miller,  the 
snm  of  Three  hnndred  and  fifty  pounds  sterling, 
in  full  of  all  claims,  including  rent,  competent  to 
me  under  the  foregoing  lease,  or  in  connection 
with  the  tenancy  of  Crosbie  Castle,  which  lease 
is  hereby  renounced."  Mr  Cranfnrd  thereafter 
was  unable  to  let  the  subjects. 

At  a  meeting  of  the  Valuation  Committee  for 
the  district  of  Cunningham  of  the  Commissioners 
of  Supply  of  the  county  of  Ayr,  held  at  Ardrossan 
upon  the  fonrteenth  day  of  September  1886,  for 
the  purpose  of  hearing  appeals  against  the  valn- 
ationa  made  by  the  assessor  for  the  year  ending 
Whitsunday  1886,  Mr  Cranfurd  appealed  against 
a  valuation  of  £100  placed  by  the  assessor  upcn 
Crosbie  Castle  and  grounds. 

It  was  proved  by  the  appellant  that  he  had 
been  unable  to  let  the  subjects,  that  an  outlay  of 
£200  would  be  required  to  put  them  in  tenantabls 
condition,  and  that  £20  was  the  full  annual  value 
in  their  present  condition.  He  admitted  that  in 
1884  he  had  returned  the  value  as  £100,  and  that 
his  tenant  had  built  a  ooachman's  bouse  at  the 
cost  of  £200.  He  maintained  that  the  lease  of 
1881  having  been  bronght  to  a  close  by  rennnoi- 
ation  in  February  1884,  oould  not  be  fonnded  on 
for  ascertaining  the  value  in  the  year  ending 
Whitsunday  1886,  and  that  the  assessor  ought  to 
have  valued  the  subjects  at  the  rent  at  whioh  in 
their  aotnal  state  they  might  be  expected  to  let 
from  year  to  year. 

The  assessor  led  no  evidence,  but  quoted  the 
case  of  the  SeottUh  Land*  andBuiUUngt  Oompanfi 
(LimUed),  dke.  v.  Aiteuor  for  Bdinbwrgh,  Feb- 
ruary 9,  1884,  11  B.  568,  in  support  of  his 
valuation. 

The  Committee  dismissed  the  appeal,  and  the 
appellant  took  a  Case. 

At  advising — 

LoBD  Lxa- The  subjects  of  valnation  in  this 
case  are  described  as  Crosbie  Castle  and  grounds. 
They  were  let  by  the  appellant  for  ten  years  ftom 
Whitsunday  1877,  at  a  rent  of  £100  per  annum, 
under  a  lease  which  bound  the  tenant  to  keep 
the  subjects  in  repair,  and  also,  in  case  of  hia 
making  any  additions,  to  leave  such  additicms  in 
good  repair.  The  rent  appears  to  have  been 
regularly  paid  down  to  1884,  and  it  is  not  stated 
that  there  was  any  inabili^  on  the  part  of  the 
tenant  to  meet  her  obligations  as  regards  repoin. 
But  in  February  1884  the  appellant,  as  proprietor, 
chose  to  oonsent  to  a  renunciation  of  the  lease 
upon  receiving  £850,  whioh  he  accepted  as  "in 
fnll  of  all  claims,  inolnding  rent,  competent  to 
me  under  the  foregoing  lease,  or  in  connection 
with  the  tenancy  of  Crosbie  Castle." 

The  appellant  now  contends  that  the  subjects 
must  be  valued  as  unlet  subjects  in  their  actual 
state,  and  he  alleges  that  they  are  in  such  disre- 
pair, owing  to  the  neglect  of  his  late  tenant,  that 
it  would  require  an  expenditure  of  £200  to  fit 
them  for  occupation.  He  and  his  agent  oonenr 
in  stating  that  in  their  present  state  a  rent  of  £20 
is  as  much  as  could  be  expected. 

He  has  himself  consented  to  the  neglect  of  his 
late  tenant  by  discharging  her  of  her  obligations. 
He  admits  that  an  addition,  in  the  shape  of  a 
coachman's  house,  worth  about  £200,  has  been 
made  to  the  Castle.     He  admits  having  received 
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a  8nm  ezoeeding  the  rent  payable  for  the  last 
three  years  of  the  lease.  But  he  seems  to  hold 
that  neither  the  lease  itseU  nor  any  of  the  dr- 
enmstances  attending  its  rennnciation  are  to  be 
considered.  For  his  appeal  is  based  on  the  snp- 
position  that  the  only  point  which  can  be  con- 
sidered is — What  is  the  rent  at  which  the  subjects 
might  reasonably  be  expected  to  let  by  the  year 
in  their  actual  state  ? 

Even  if  the  statute  had  expressly  required  the 
assessor  to  exclude  from  consideration  the  fact 
that  the  subjects  were  actually  let  for  the  current 
year,  and  all  the  oironmstances  connected  with 
the  renunciation,  I  should  think  it  impossible  to 
accept  the  evidence  of  the  appellant  and  his 
agent  as  sufficient  to  proTe  that  the  annual  value 
is  no  more  than  £20.  For  that  evidence  is  de- 
fective in  a  matter  essential  to  valuation.  It 
does  not  explain  the  terms  on  which  a  tenant  is 
supposed  to  take  the  subjects  and  to  pay  a  rent 
of  £20.  If  we  are  to  gather  from  the  expression 
"in  their  present  state"  that  the  tenant  is  to 
accept  the  subjects  as  in  tenantable  condition,  it 
follows  that  tbe  tenant  is  to  be  at  the  expense  of 
making  them  fit  for  occupation.  The  evidence 
is  that  £200  would  be  required  for  this  purpose. 
If  this  expense  is  to  be  thrown  on  the  tenant, 
£20  does  not  represent  the  whole  rent ;  for  it  is 
quite  settled  that  obligations  imposed  upon  a 
tenant  in  addition  to  rent  must  be  considered  in 
ascertaining  the  annual  value — case  of  Ford,  1677, 
No.  126.  If,  on  the  other  hand,  nothing  is  to  be 
done  by  the  tenant,  what  is  the  appellant's  mean- 
ing in  saying  that  £20  is  the  value  of  the  subjects 
"  in  their  present  state  ?  "  He  alleges  that  they 
are  unfit  for  occupation,  that  an  expenditure  of 
£200  would  be  required  before  they  could  be 
occupied.  Who  is  to  pay  that  sum  ?  If  nobody 
is  to  pay  it,  how  does  be  arrive  at  a  value  of  £20? 
For  my  part  I  see  no  reason  to  assume,  without 
evidence,  that  no  tenant  would  accept  the  sub- 
jects and  undertake  an  expenditure  of  £100  upon 
them  in  lieu  of  rent. 

But  it  seems  to  me  that  the  appellant  is  mis- 
taken in  supposing  that  the  statute  excludes  con- 
aideratioD  of  the  oircomstances  connected  with 
the  renunciation.  What  the  statute  requires  is 
that  it  be  ascertained  at  what  rent  the  subjects  in 
their  actual  state  might  reasonably  be  expected 
to  let.  All  circumstances  reasonably  entering 
into  this  question  are  to  be  considered,  and  I  am 
unable  to  put  out  of  view  as  one  piece  of  evidence 
the  fact  that  in  their  actual  present  condition 
the  subjects  were  actually  let  for  the  current 
year  and  also  for  next  year  at  £100  to  a  respons- 
ible tenant,  who  was  bound  to  leave  them  in 
good  repair,' and  that  tbe  appellant  has  actually 
received  that  rent,  or  has  discharged  it  for  some 
equivalent  satisfactory  to  himself.  So  that  for 
the  current  year  the  appellant  has  got  a  rent  of 
£100  and  the  right  to  occupy  or  re-let  the  subjectx, 
in  addition  to  compensation  for  dilapidation. 
My  opinion  is  that  in  this  state  of  matters,  and 
seeing  that  the  appellant  last  year  returned  the 
subjects  as  worth  £100,  it  was  incumbent  on  him 
to  riiow,  by  clear  and  intelligible  evidence,  some 
reasonable  ground  for  a  change  in  the  valuation, 
and  that  he  has  failed  to  do  this.  I  therefore 
think  the  determination  of  the  Oommittee  right. 

Lobs  Fbaseb — In  this  case  there  was  no  lease 
when  the  valuation  was  made.    The  lease  had 


been  renounced,  and  the  case  was  therefore  the 
same  as  if  the  lease  had  come  to  an  end  by  the 
expiry  of  the  period  for  which  the  subjects  were 
let.  The  tenant  Mrs  Boyd  had  not  implemented 
the  conditions  of  the  lease,  by  keeping  and 
leaving  the  house  in  the  same  state  of  repair  in 
which  she  received  it,  and  a  sum  of  £860  was 
paid  by  her,  part  of  which  was  damages  in  con- 
sequence of  the  non-implement  of  her  obligation'. 
In  estimating  the  value  of  the  subjects,  the 
assessor  has  uo  right  to  take  into  consideration 
that  sum  of  damages.  The  proprietor  is  bound 
in  no  way  to  expend  that  money  in  putting  the 
house  into  a  proper  state  of  repair.  The  hoosa 
is  his  own,  and  he  may  allow  it  to  go  to  min  if 
he  thinks  fit ;  and  every  year  it  must  be  valued 
according  to'  its  actual  state.  If  ruin  has  ad- 
'vanoed  during  the  past  year,  then  the  valuation 
this  year  will  be  less  thsoi  it  was  a  twelvemonth 
ago.  The  sole  point  to  which  the  assessor  ought 
to  have  directed  his  attention  was,  at  what  rent 
tbe  dilapidated  castle  could  let,  in  tbe  dilapidated 
condition  in  which  it  now  is.  We  have  nothing 
to  do  with  its  former  condition  when  it  returned 
a  high  rent,  nor  with  its  condition  at  some  future 
time  if  the  landlord  chooses  to  expend  money  in 
making  it  habitable.  Such  being  the  law  of  the 
case,  what  is  the  evidence  as  to  value?  Tbe 
only  evidence  led  was  by  the  appellant,  which, 
if  the  assessor  meant  to  refute,  he  was  bound  to 
do  so  by  leading  counter  evidence.  The  appel- 
lant's evidence  is  to  the  effect  that  £20  is  a  fair 
rent  for  the  house,  and  having  nothing  else  be- 
fore us,  ws  must  take  this  as  being  the  fair  annual 
value.  The  'Valuation  Committee  have  not  fur- 
nished us  with  the  grounds  of  their  decision ; 
but  I  assume  that  these  were  what  is  set  forth  by 
the  assessor  as  his  plea  in  the  Special  Case.  The 
judgment  of  the  'Valuation  Oommittee  is  in  my 
opinion  wrong,  and  the  valuation  ought  to  be  re- 
duced to  £20. 

The  Judges  being  divided  in  opinion,  the  de- 
termination of  the  'Valuation  Ck)mmittee  stood. 


Friday,  Mardt  19, 

TRUSTEES  OF  DUNDEE  HARBOUS  AND 
THEIR  TENANTS,  ALEXANDER  STEPHEN 
*  SON,  AND  OTHERS  V.  ASSESSOR  FOR 
DUNDEE. 

YalucMm   Aeti  —  taiue  —  Ootuideratim   other 
Uian  Rent. 

In  the  lease  of  a  shipbuilding  yard  it  was 
stipulated  that  the  landlord  should  be  en- 
titled to  make  erections  into  the  river  during 
the  currency  of  the  lease  without  being 
liable  to  compensate  the  tenants,  while  the 
tenants  were  bound  to  enclose  the  ground, 
and  were  empowered  to  erect  (under  certain 
restrictions)  all  buildings  necessary  for  the 
purposes  of  their  business.  They  were  further 
bound  to  pay  interest  on  the  sum  expended 
on  a  divisional  stone  wall.  Buildings  were 
erected.  Held  that  the  intention  of  the 
contract  being  that  buildings  should  be 
er«oted  onibe  ground,  and  the  rent  having 
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be«n  fixed  with  referenoe  thereto,  there  ww 
oonsideration  other  than  rent,  and  that  the 
Bsseasor  was  entitled  to  take  into  aooonnt  in 
valuing  the  sabjects  the  annual  value  of  the 
buildings. 

Obterved  by  Lord  Fraser  that  the  use  of 
the  word  "power"  or  "liberty"  does  not 
exclude  the  existence  of  implied  obligation. 
Messrs  Stephen  &  Son  occupied  a  shipbuilding 
yard  and  erections  under  (1)  a  taok  granted  in 
their  favour  by  the  Dundee  Harbour  Trustees, 
dated  29th  November  1867,  for  nine  and  a-half 
years  from  Whitsunday  1867,  and  (2)  nnder  a 
tack  between  the  Dundee  Harbour  Trustees  and 
the  trustees  of  the  Arm  of  Brown  &  Simpson, 
shipbuilders,  Dundee,  for  a  piece  of  ground  of 
shipbuilding  yard,  dated  2l8t  and  2Sd  April  18C4, 
Brown  &  Simpson's  right  having  been  transferred 
to  Messrs  Stephen  &  Son,  and  the  Harbour 
Trustees  having  accepted  the  latter  as  tenants  in 
room  of  the  former. 

By  the  taok  of  1867  it  was  provided: — "(1) 
In  the  event  of  the  Harbour  Trustees  finding  it 
necessary  for  the  purposes  of  the  harbour,  of 
which  they  shall  be  the  sole  judges,  to  resnme 
possession  of  the  said  ground  or  shipbuilding  yard, 
they  or  their  successors  in  office  shall  have  power 
and  authority  to  do  so  at  any  term  of  Whitsunday 
or  Martinmas  dnring  the  currency  of  this  lease,  on 
giving  twelve  months'  previous  notice  in  writing 
by  letter  from  their  clerk  for  the  time,  addressed 
to  the  tenants,  and  put  into  the  post-office  at 
Dundee,  of  the  intention  of  the  trustees  so  to  re- 
sume possession ;  and  in  that  case  the  tenants 
shall  be  allowed  an  abatement  of  one  year's  rent 
for  the  year  immediately  preceding  the  term  of 
removal,  which  abatement  is  declared  to  be,  and 
shall  be  accepted  by  the  tenants  as  in  full  com- 
pensation of  all  claim  for  renouncing  the  lease 
and  removing  from  the  said  ground  or  sliipbnild- 
ing  yard,  or  otherwise,  and  that  without  any 
warning  or  process  of  law  other  than  the  twelve 
months'  notice  herein  appointed  to  be  given ; 
and  (2)  Subject  also  to  the  further  provision  and 
declaration,  that  in  the  event  of  the  trustees  re- 
solving to  make  erections  into  the  river  at  any 
time  during  the  currency  of  this  lease,  they  shall 
be  entitled  to  do  so  without  being  liable  to  any 
ohum  for  damage  or  compensation  to  the  tenants 
on  sooount  of  such  operations,  or  on  any  account 
whatever.    (8)  The  tenants  of  the  said  ground  or 
shipbuilding  yard  shall  be  bound  to  enclose  the 
said  ground  in  a  substantial  manner,  to  the  satis- 
faction of  the  harbour  engineer,  except  in  so  far 
as  the  said  ground  is  enclosed  with  paling  on  the 
sonth,  and  a  stone  wall  on  the  east  sides,  which 
is  to  be  done  by  the  said  trustees,  but  the  tenants 
shall  be  bound  to  uphold  the  whole  of  the  said 
enclosures,  including  also  the  gates  of  the  launch- 
ing slips  in  the  said  yard,  during  the  currency  of 
this  lease,  and  to  leave  the  said  paling,  stone 
wall,  and  gates  in  good  repair ;  and  further,  the 
tenants  shall  be  at  liberty  to  put  up  such  erections 
on  the  said  ground  or  shipbuilding  yard  as  shall 
be  sanctioned  in  writing  by  the  trustees  or  the 
harbour  engineer  for  the  time  being,  and  the 
tenant  shall  be  entitled,  in  the  event  of  the  trus- 
tees not  desiring  to  retain  the  said  erections,  to 
remove  the  same  at  the  expiry  of  this  lease,  pro- 
vided the  rent  and  all  other  claims  exigible  by 
the  trustees  for  the  whole  period  of  the  lease 
shall  have  been  previously  satisfied  and  paid,  but 


r  Dnndee  Hariionr  Tn., 
L      March  19,  1SS& 

not  otherwise.     (4)  If  the  trustees  shall  think  fit 
to  retain  the  foresaid  erections,  or  any  of  them, 
they  shall  be  bound  to  pay  or  aooount  for  the 
price  or  value  thereof  to  the  tenants,  as  the  same 
shall  be  fixed  by  arbiters  mutually  chosen  by  the 
parties.     (5;  The  said  tenanU  shall  have  liberty, 
subject  to  the  limitations  after  mentioned,  to  use 
the  said  ground  or  yard  for  such  purpose  or  pur- 
poses  as  they  shall  think  proper,  but  under  tha 
express  provision  and  declaration  that  no  nuis- 
ance or  anything  dangerous  to  the  shipping  at  the 
port  be  introduced  or  created  on  said  ground  or 
yard ;  and  in  particular,  that  no  part  of  the  said 
ground  or  yard  shall   be  employed  for  storing 
either  thereon,  or  in  any  erection  that  may  be 
made  thereon,  any  goods  or  materials  of  a  natni* 
which  shall  infer  danger  to  the  adjoining  subjects 
or  property ;  and  it  is  hereby  expressly  stipulated 
that  the  trustees  reserve  to  themselves  the  sole 
power  of  determining  what  shall  be  considered 
a  nuisance  or  dangerous    to  the  shipping,   or 
otherwise  objectionable,  and   the  said  tenants 
shall  be  bound  to  abide  by  the  decision  at  the 
trustees  in  every  such  case.      (6)  The  tenants 
shall  be  bound  to  keep  the  upright  posts  under 
the  beams  of  the  launching  sUps  always  in  their 
place,  except  when  there  is  a  launch;  and  the 
said  tenants  shall  also  be  bound,  immediately 
after  launching  any  vessel  from  the  said  yard,  to 
replace  the  pUtforms,  upright  posts,  gates,  and 
palings  which  may  have  been  removed  for  the 
purpose  of  such  launching,  and  to  pnt  the  said 
platforms  and  palings  in  as  good  otder  and  con- 
dition as  they  were  in  before  being  removed  for 
the  purpose  of  such  launching ;  and  in  ease  the 
tenants  shall  fail  to  do  so,  the  trustees  expressly 
reserve  full  power  and  authority,  by  their  officers 
and  servants,  to  execute  the  work  at  the  expense 
of   the  tenants,   declaring   also  that    the  said 
tenants  shall  not  be  entitled  to  take  down  or 
make  alterations  on  the  said  Marine  Parade  for 
the    purpose    of    constructing    anv   additional 
launching  slip  without  the  apeoial  consent  in 
writing  of  the  said  trustees.      (7)  And  whereas 
the  said  trustees  have  agreed  to  buUd  a  division 
stone  wall  between  the  subjects  hereby  let  and 
the  ground  or  yard  occupied  by  Messrs  Brown  A 
Simpson  on  the  east  of  the  same,  it  is  hereby 
provided  and  declared  that  the  said  Alexander 
Stephen  <t;  Sons  shall  be  bound  to  pay  one-half 
of  the  interest  on  the  sum  expended  on  the  said 
wall,  which  is  to  be  charged  at  the  rate  of  7i  per 
centum  per  annum,  that  is,  ahall  pay  at  the  rata 
of  3}  per  cent  annually,  as  the  portion  of  said 
interest  payable  by  them  half-yearly  during  tha 
subsistence  of  the  lease,  in  equal  portions,  along 
with  the  rent  of  the  said  subjects  hereby  let" 

By  the  tack  of  1868  it  was  provided :—"  (i) 
Declaring  that  the  said  second  parties  shall  he 
bound  to  put  np  fences  or  erections  for  enclosing 
the  said  ground,  and  to  keep  them  in  repair 
during  the  lease,  excepting  in  so  far  as  the  said 
ground  or  shipbuilding  yard  is  already  enclosed, 
and  may  continue  to  bo  so  after  the  said  term  of 
Whitsunday  next ;  and  further,  the  said  seoond 
parties  shall  have  hberty  to  put  up  such  additional 
erections  on  said  ground  as  they  may  have  occa- 
sion for,  and  to  remove  the  whole  of  the  said 
erections  at  the  expiry  of  this  lease,  after  the 
rent  and  all  claims  at  the  instance  of  the  said 
first  parties  (Harbour  Trustees)  against  the  second 
parUes  (tenants)  for  the  whole  period  of  tha 
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lease  bImU  ham  been  fnlly  eatiafled  and  paid,  bnt 
not  otherwise.    (2)  Frovided  also  that  if  the  said 
first  parties  (Harbour  Tni8tees)8haU  think  fit  tore- 
tain  the  foresaid  erections  or  any  of  them  at  the  ex- 
piry of  this  lease,  they  shall  be  entitled  to  do  so,  in 
which  ease  the  price  or  value  thereof  to  be  paid  by 
the  said  first  parties  to  the  said  second  parties  shall 
be  fixed  by  arbiters  to  be  mutually  chosen.  (3)  The 
said  second  parties  shall  have  liberty  to  use  the 
same,  subject  to  the  limitations  after  mentioned, 
for  such  purposes  as  they  shall  think  proper,  but 
under  the  express  proyision  and  declaration  that 
no  nuisance  or  anything  dangerous  to  the  ship- 
ping at  the  port  be  introdnced  or  created  on  the 
said  ground,  and  it  is  hereby  expressly  stipulated 
that  the  said  first  parties  reserve  to  themselves 
the  sole  power  of  determining  what  they  may  con- 
sider a  nuisance  or  dangerous  to  the  shipping; 
declaring  that  the  said  second  parties  shall  be 
bound  to  abide  by  the  decision  of  the  said  first 
parties  in  every  such  case.     (1)  Further  declaring 
that  the  said  second  parties  shall  be  bound  to 
give  notice  to  the  clerk  to  the  said  first  parties 
what  erections  they  intend  to  make  on  the  said 
ground,  and  the  purpose  for  which  such  erections 
are  to  be  used,  previous  to  the  operations  being 
commenced ;  and  all  such  erections  as  the  said 
first  parties  may  sanction  shall  be  built  of  stone 
and  lime,  or  brick  and  lime,  and  covered  with 
slates  or  tiles,  and  the  chimneys  raised  to  such 
height  as  may  be  directed  by  the  said  first  parties 
or  their  engineer,     (5)  Declaring  also  that  the 
said  second  parties  shall  not  be  entitled  to  take 
down  or  make  alterations  on  any  of  the  quays  for 
the  purpose  of  constructing  any  additional  launch- 
ing slip  without  the  special  consent  in  writing 
of  the  said  first  parties.     (6)  It  is  further  specially 
declared  that  the  said  second  parties  shall  not  be 
entitled  to  use  the  said  buildings  erected  or  to  be 
erected  thereon  as  public-houses,  tap-rooms,  or 
taverns  of  any  description." 

After  the  period  of  let  contained  in  the  tacks 
expired,  the  tenants  held  the  subjects  on  minutes 
by  the  trustees  from  year  to  year  on  the  same 
terms  and  oonditition  as  in  the  tacks.  The  rent, 
however,  had  been  readjusted,  and  amounted  to 
£876,  16s.  Buildings  had  been  erected  by  the 
tenant.  The  assessor  for  the  burgh  of  Dundee, 
taking  into  account  the  value  of  these  buildiugs, 
entered  the  subjects  in  the  valuation  roll  for  tUtiS 
at  the  yearly  value  of  £600,  16s.,  and  at  a  Valua- 
tion Oourt  for  the  burgh  held  on  the  16th  Sep- 
tember 1886,  the  Dundee  Harbour  Trustees  as 
proprietors,  and  Alexander  Stephen  &,  Son  as 
tenants,  of  the  said  subjects,  appealed  against  the 
assessor's  valuation.  After  a  proof  the  Magis- 
trates confirmed  the  valuation,  and  the  appellimts 
took  a  Case. 

Argued  for  the  appellants — There  are  no  pro- 
visions in  the  leases  other  than  ordinary  pro- 
Tisions,  and  consequently  no  separate  considera- 
tion is  constituted  on  which  a  separate  value 
oonld  be  put.  The  readjustment  of  the  rent  was 
subsequent  to  the  expiry  of  Brown  &,  Simpson's 
tack,  and  consequently  after  all  the  conditions 
had  been  fulfilled. 

Argued  for  the  respondents — ^What  this  Court 
has  to  look  to  in  determining  whether  there  is  or 
is  not  a  consideration  other  than  the  rent,  is  not 
whether  the  landlord  gets  additional  rent,  bnt 
-whether  the  subject  has  been  permanently 
ameliorated. 
VOL.  zxni. 


Authorities  for  appellants— (7o{tn«M  Iron  Oe. 
{Limited)  v.  AneitorfoT  LinUIhgoviiMre,  Dec.  6, 
1882,  10  B.  21 ;  T?iom»on  v.  Asseuor  for  Ben- 
frewttiire,  Jan.  25,  1888,  10  R.  600 ;  1  Hunter, 
Landlord  and  Tenant,  111 ;  2  Hunter,  Landlord 
and  Tenant,  221. 

Authorities  for  respondent— </'.  Widker,  March 
25,  1862,  24  D.  1468  ;  City  of  Perth,  Jan.  28, 
1 871, 11  Maoph.  983 ;  Jordan,  May  26,  1 876,  4  B. 
1148;  Horth  Britiih  BaUway  Co.  v.  Atteuorfor 
Leith,  Feb.  9,  1884,  11  B.  558  ;  OomM  and  The 
Marr  Typefiunding  Co.  {Limited),  Jan.  27, 
1885,  12  B.  671. 

At  advising — 

Tx>BD  Lmi — ^My  opinion  is  that  this  case  is  sub- 
stantially the  same  as  that  of  OomeU  (12  B.  671). 
The  subjects  being  let  as  a  shipbuilding  yard, 
the  power  to  make  the  necessary  erections, 
coupled  with  the  obligation  to  enclose,  practically 
amounted  to  an  obligation  to  build ;  and  the 
proprietors  obtain  benefit  by  the  obligation  by 
having  the  option  to  take  the  buildings  at  a 
valuation  and  the  right  to  control  the  plans,  and 
to  prevent  removal  of  the  buildings  until  all 
rents  are  paid.  There  were,  therefore,  con- 
siderations other  than  the  rent  which  entered 
into  the  contract  of  parties,  and  which  made  it 
impossible  to  regard  the  money  rent  as  the 
annual  value  within  the  meaning  of  the  statute. 

LoBD  Fbabbb — This  case  presents  in  the 
sharpest  form  a  question  that  comes  up  at  every 
sittings  at  this  Valuation  Court  The  Valuation 
Act,  section  6,  provides  that  "where  such  lands 
and  heritages  are  bona  fide  let  for  a  yearly  rent 
conditioned  as  the  fair  annual  value  thereof, 
without  grassum  or  consideration  other  than  the 
rent,  such  rent  shall  be  deemed  and  taken  to  be 
the  yearly  rent  or  value  of  such  lands  and  herit- 
ages in  terms  of  this  Act."  Now,  what  is  the 
meaning  of  the  words  grassum  or  consideration  7 
Grassum  is  a  sum  paid  to  the  landlord  at  the 
entry  to  the  lease,  in  anticipation  of  rent,  over 
and  above  the  periodical  payment  of  rent  stipu. 
lated  by  the  contract.  Bnt  the  words  "con- 
sideration other  than  the  rent "  are  more  di£Scult 
to  define.  This,  however,  may  be  laid  down — 
First,  that  the  consideration  must  be  valuable, 
and  not  a  mere  matter  of  regulation  as  to  how  a 
tenant  shall  use  the  property,  such  as  the  not 
allowing  it  to  be  used  as  a  public-house,  or  for 
the  purpose  of  a  circus.  In  the  second  place, 
the  stipulation  in  favour  of  the  landlord  must  be 
snoh  as  would  not  be  implied  at  common  law, 
with  reference  to  the  particular  subjects  which 
are  leased.  Barties  may  make  the  common  law 
obligations  of  the'  tenant  the  subject  of  paoUon, 
bat  that  circumstance  will  not  make  such  a  pac- 
tion a  "consideration  other  than  the  rent,"  in 
the  sense  of  the  statute.  For  example,  a  tenant 
getting  the  subjects  in  good  repair  is  bound  to 
keep  them  in  good  repair,  although  this  is  almost 
universally  an  express  obligation  undertaken  by 
him  in  the  lease.  There  are  also  found  in  leases 
stipulations  against  employing  the  subjects  for 
purposes  that  wonld  create  a  nniaance.  Such 
stipulations  are  unnecessary,  fof  they  are  implied 
at  common  law.  In  the  tidrd  place,  the  thing 
done  by  the  tenant,  and  which  is  said  to  form  a 
consideration  other  than  the  rent,  must  be  some- 
thing that  he  was  bound  to  do,  or  something  that 
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by  the  plain  intendment  of  the  stipnlation  in  the 
lease  it  was  nndentood  be  should  do.  It  has 
been  repeatedly  decided  that  if  property  be  let 
at  a  fair  rent,  that  rent  most  be  token  as  the 
annual  value,  although  the  tenant,  after  obtain- 
ing poeaession,  shall  for  his  own  pnrpoeea,  bat 
withont  being  under  obligation  to  do  so,  very 
maoh  increase  the  actual  yalne  of  the  property 
by  improving  it — in  honse  property  by  rendering 
it  more  attraotire,  and  in  agrioultnral  property 
by  rendering  it  more  fertile.  These  improve- 
ments  by  the  tenant  cannot  be  taken  into  con- 
sideration by  the  assessor.  They  only  come  into 
play  when  the  lease  is  at  an  end,  and  in  the 
meantime  the  rent  in  the  lease  must  be  taken  as 
the  value  on  which  landlord  and  tenant  are  to  be 
assessed. 

There  are,  however,  cases  of  a  peculiar  desorip- 
tion,  where  no  express  obligation  is  laid  upon  the 
tenant  to  make  additions  and  improvements,  but 
where,  from  the  oontraot  between  the  parties,  it 
is  perfectly  obvious  that  such  additions  and  im- 
provements were  contemplated,  and  the  rent  ad- 
justed accordingly.  These  are  oases  where,  in- 
stead of  being  expressly  bound  to  make  the 
additions  and  improvement,  words  are  used 
which  at  flnit  sight  bear  to  be  merely  a  "power  " 
or  "liberty "to  the  tenant  to  make  them.  In 
such  a  contract  there  may  not  lie  a  right  on  the 
part  of  the  landlord  to  enforce  specific  implement. 
But  it  does  not  follow  that,  in  this  matter  of 
valuation,  such  a  case  is  to  be  taken  as  one  where 
the  tenant  voluntarily  and  for  his  own  purposes 
makes  the  improvements.  The  whole  circum- 
stances must  be  looked  at,  and  especially  the 
nature  of  the  stipnlations  in  the  contract  of  lease. 
The  case  of  OotneU,  de.,  27th  January  1885,  12 
B.  671,  was  one  of  this  kind.  The  tenants  had 
' '  power  "  to  erect  such  buildings  upon  the  land 
let  "as  they  might  see  fit."  These  buildings 
were  to  be  erected  within  two  years  from  the 
date  of  the  lease.  They  were  to  be  of  the 
value  of  £500,  and  they  were  to  belong  to  the 
landlord  at  the  end  of  the  lease,  withont 
compensation.  This  was  a  stipnlation  highly 
favourable  to  the  landlord ;  and  although  it  was 
expressed  in  the  lease  as  a  "power,"  the  plain 
meaning  of  it  was  that  the  buildings  were  to  be 
erected  as  they  were  erected,  and  the  rent  was 
made  all  the  lower  because  of  the  knowledge  of 
the  landlord  that  the  power  would  be  exercised. 
Therefore  the  mere  use  of  the  word  ' '  power  "  or 
"  liberty  "  will  not  deprive  this  Court  of  the  right 
to  look  into  the  reality  of  the  transaction,  and 
see  whether  or  not  there  was  an  implied  obligation 
or  an  understonding  that  the  improvement  should 
be    made  by  buildings    being   erected   by  the 


That  the  consideration  must  be  valuable,  and 
in  money  or  money's  worth,  is  illustrated  in 
■nothet  case  which  we  have  heard,  and  in 
which  we  have  to  pronounce  judgment — that 
of  M'Oradff  and  Chriiiie — which  is  an  appeal 
from  the  Magistrates  of  Dundee.  The  magis- 
trates bdd  that  the  rent  stipulated  in  the  lease 
must  be  rejected  in  consequence  of  there  being 
in  their  opinion  other  considerations  than  that 
rent.  These  considerations  were,  that  the  build- 
ings to  be  erected  by  the  tenants  were  to  be  in 
height  and  elevation  according  to  a  plan  to  be 
fixed  by  the  town  architect;  that  the  tenants 
should  not  use  the  subjeotB  for  the  sale  of  cattle; 


nor  as  depots  for  mannrc ;  nor  as  plaoe*  of 
amusement;  nor,  on  the  Sabbath  day,  for  the 
sale  of  confectionery,  fruit,  milk,  or  other  oom- 
modities ;  and  that  the  lessors  should  be  entitled 
to  sell  or  feu  the  ground  after  three  months' 
written  notice,  but  on  payment  of  compensation 
for  all  damage  or  expense  incurred  by  the  tenants 
through  the  removaL  I  dismiss  this  latter  con- 
sideration altogether,  because  compensation  is 
given  for  the  disturbance  of  possession.  The 
case  in  this  respect  stands  in  marked  contrast 
to  the  North  BrUith  BaUieay  Company  v.  Ammsm* 
fir  LUth,  9th  Febmaty,  1884,  11  B.  558.  The 
other  stipulations  as  to  the  use  to  which  the 
subject  is  not  to  be  put  are  mere  matter  of 
regulation,  and  confer  no  valnable  or  substantial 
benefit  upon  the  lessors.  They  do  not  make  a 
return  to  them  in  money  or  money's  worth. 
Some  of  them  are  sentimental  oonsideivtiona. 
No  doubt  the  prohibition  of  the  sale  of  milk 
upon  the  ground  let,  on  the  Sabbath  day,  might, 
in  the  eyes  of  persons  with  strong  notions  as  to 
the  sanctity  of  that  day,  be  considered  of  great 
moment;  but  such  and  similar  considerations 
are  not  the  kind  of  "consideration  other  than 
the  rent"  contemplated  by  the  statute. 

Now,  applying  these  principles  to  the  present 
case,  I  am  of  opinion  that  the  ground  here  let 
to  the  appellants  was  intended  to  be  covered, 
as  it  was  covered,  by  buildings.  The  words 
employed,  no  doubt,  are  with  "liberty"  to  them 
to  erect  such  buildings,  but  this  goes  a  very  little 
way.  They  could  not  have  used  the  property 
let  as  a  shipbuilding  yard  without  the  buildings 
they  erected,  and  it  was  plainly  intended  from 
the  first  that  they  should  be  erected.  But  besidea 
this,  there  are  in  the  lease  obligations  by  the 
tenant  to  do  things  which  he  was  not  bound  to 
do  under  any  ordinary  lease  and  without  express 
contract.  These  stipulations  import  valnablo 
considerations — the  Undlords  are  to  be  entitled 
to  make  erections  into  the  river  during  the 
currency  of  the  lease  without  being  liable  in 
damages,  though  it  may  disturb  the  possession 
of  the  tenants.  The  tenants  are  bound  to  en- 
close the  ground  in  a  substantial  manner  to  the 
satisfaction  of  the  engineer.  The  tenants, 
farther,  are  bound  to  pay  interest  on  the  sum 
expended  on  building  the  division  stone  wall, 
"along  with  the  rent  of  the  said  subjects  hereby 
let."  Now,  all  these  are  valuable  considerations, 
and  would  justify  the  determination  of  the 
Magistrates,  withont  bringing  the  case  within 
the  principle  of  Oosneli.  They  are  plainly  con- 
siderations other  than  the  rent. 

I  am  of  opinion,  therefore,  that  the  deter- 
mination of  the  Magistrates  was  right.  The  sum 
is  brought  out  by  taking  the  rent  payable  (£875) 
and  the  annual  value  of  the  biulchnga  erected 
(£225). 

The  Court  found  that  the  decision  of  the 
Magistrates  was  right. 

Counsel  for  Appellants — Ghithrle.  Agents — 
Henderson  &  Clark,  W.S. 

Oonnsel  for  Bespondents— Oraham  Murray. 
Agent— J.  Smith  Ohurk,  aac. 
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Friday,  March  19. 

BURGH  OF  DITITDEE  AND  OTHERS  V.  ASSESSOR 
FOR  DUNDEE  (CASE  OF  M'ORADy  & 
CHRISTIE). 

Vdlwiiitm  Cai«*  — Value  —  CoruideraUon  other 
than  Sent — JW«r  <tf  Landlord  to  Setume  Pot- 
teliion. 

In  a  lease  of  a  plot  of  bnilding  ground  it 

was  Btipnlated,  inter  alia,  that  the  bnildings 

to  be  erected  by  the  tenants  should  be  of  a 

certain  height,  and  that  the  tenants  ahonld  not 

nse  the  snbjeots  for  the  sale  of  cattle,  or  as 

depots  for  manure,  or  as  a  place  of  amnse- 

ment,  or  for  purposes  of  trading  on  Sunday. 

Bnil^ngs    weie    erected.      HM   that    the 

assessor  was  wrong  in  disregarding  the  rent 

as  oonclnsiye  of  the  valuation,  and  in  taking 

into  consideration  in  his  yalnation  the  yearly 

value    of   the    whole    buildings   upon    the 

ground,  since  these  conditions  showed  no 

"  consideration  other  than  rent." 

The  Town  of  Dundee  let  to  Messrs  M'Orady  tb 

Christie,  for  five  years  after  Whitsunday  1884,  a 

plot  of  ground  at  the  rent  of  £74,  15s.     The 

lease  provided  that  the  buildings  were  to  be  in 

height  and  elevation  according  to  a  plan  to  be 

fixed  by  the  town  architect,   and  on  the  site 

pointed  out  by  him  ;  that  the  tenant  should  not 

be  entitled  to  use  the  subjects  for  the  public  or 

private  sale,  or  exposure  to  sale,  of  cattle  or  live 

stock  of  any  kind,  nor  as  depots  for  manure,  nor 

as  places  of  amusement,  nor  on  the  Sabbath  day 

for  the  sale  of  confectionery,  fruit,  milk,  or  any 

other  commodities,  under  pain  of  forfeiture  of 

lease  ;  that  it  should  be  in  the  power  of  the 

Magistrates  and  OounoU,  during  the  course  of 

the  lease  of  the  pieces  of  ground,  to  sell  or  feu 

the  same ;  and  in  the  event  of  selling  or  feuing 

of  the  same,  the  lease  should  be  terminable  and 

terminate  at  the  first  term  of  Whitsunday  or 

Martinmas  oocurring  at  least  three  months  after 

written  notice  to  the  tenant  of  such  sale  or  feu, 

and  the  tenant  should  be  bound  to  remove  from 

said  lot  so  sold  or  feued,  at  such  term,  they 

being  entitled  in  the  event  of  such  removal  to 

receive  from  the  Magistrates  and  Council  a  sum 

equal  to  one  year's  rent  of  said  subjects  in  name 

of  compensation. 

The  tenants  erected  upon  the  ground  a  ware- 
house  and  ofiice,  which  were  occupied  as  a 
wholesale  grocery  business. 

The  assessor  in  making  his  valuation  included 
the  value  of  this  erection,  which  he  fixed  at  £75, 
which  added  to  the  £74,  16s.  in  the  lease,  made 
Uie  valuation  £149,  15s.  The  Burgh  as  landlord, 
and  M'Orady  k  Christie  as  tenants,  appealed  to 
the  Valuation  Court  for  the  burgh  of  Dundee, 
held  on  15th  September  1886,  contending  that 
£74,  158.,  the  amount  of  the  rent,  was  the  true 
yalne,  and  that  the  lease  being  for  less  than 
twenty-one  years,  the  tenants'  temporary  erection 
could  not  be  taken  into  account. 

The  Parochial  Board  of  Dundee  on  the  other 
hand  complained  that  the  valuation  ought  to  be 
£160. 

Yarious  other  cases  depending  on  the  same 
oironntstanoes  were  heard  at  the  same  time. 


After  a  proof  the  Magistrates  sustained  the 
valuation,  and  the  appellants  took  a  Case. 

At  advising — 

LoBD  Lee — These  oases  are  quite  in  a  different 
class  from  those  of  the  Dundee  Harbour  Trustees 
[supra].  The  conditions  of  the  leases  show  no  con- 
sideration other  than  the  rent.  A  stipulation  of 
power  to  resume  possession  on  paying  compensa- 
tion is  clearly  nothing  ;  and  conditions  as  to  Sun- 
day trading  (like  oth  er  conditions  against  using  the 
subjects  for  an  offensive  purpose),  being  merely 
for  security  against  the  abuse  of  the  right  of 
possession,  are  not  considerations  other  than  the 
rent. 

LoBD  Fbasxb — I  am  of  opinion  that  the  deter- 
mination of  the  Magistrates  in  this  case  was 
wrong.  I  have  stated  the  grounds  of  that 
opinion  in  delivering  judgment  in  the  case  of 
Stephen  <fi  Son,  vide  supra,  p.  609.  The  con- 
siderations here  relied  on  other  than  the  rent  are 
not  the  kind  of  considerations  contemplated  by 
the  statute. 

The  Court  were  of  opinion  that  the  determina- 
tion of  the  Magistrates  was  wrong,  and  that  the 
rents  in  the  leases  must  be  entered. 

Counsel  for  Appellants — Quthrie — Hay.  Agents 
—Henderson  A.  Clark,  W.S. 

Counsel  for  Bespondents — Oraham  Murray. 
Agent — <r.  Macpherson,  W.S. 


Friday,  March  19. 

THE  LEADHILLS  SILVER,  LEAD  MIWING  AND 
SMELTING  COMPANY,  LIMITED,  V.  THE 
ASSESSOR  FOR  LANARKSHIRE. 

Vaiuation  Oases — Minerals— Houses  Occupied  as 
Accessory  to  Mineral  Lease. 

By  a  lease  for  thirty-one  years  a  mineral 
field,  with  certain  houses  thereon  for  the 
use  of  the  tenant's  employes  (which  the 
tenants  were  to  maintain),  was  let,  the  rent 
payable  being  lordships  at  a  certain  rate. 
Held  that  there  being  only  one  rent  covering 
the  whole  concern  there  could  be  no  separate 
valuation  of  the  houses. 

William  Dixon,  Limited  v.  Assessor  of 
LanarkOiire,  Feb.  6,  1886,  12  R.  639,  dis- 
anguished. 
The  Leadhills  Silver,  Lead  Mining  and  Smelting 
Company,  Limited,  were  tenants  of  the  lead- 
mines,  Leadhills,  on  a  lease  for  thirty-one  years 
from  31st  December  1865,  granted  by  the  Earl  of 
Hopetoun  and  George  Vere  Irving,  Esq.  The 
subjects  let  by  the  Earl  of  Hopetoun  were  (1)  the 
mines  and  minerals  of  gold,  silver,  lead,  and  all 
other  minerals  within  certain  parts  of  the  lands 
of  Leadhills  and  Qlendorch ;  and  (2)  three-fourth 
parts  of  the  like  mines  in  the  lands  of  South 
Shortclengh,  also  washing-floors,  smelting-mills, 
honses,  buildings,  parks,  and  other  ground  at 
Leadhills,  as  coloured  on  a  plan.  The  tenants 
were  empowered  to  put  up  engines  and  other 
machinery,  and  to  build  engine-houses,  mills, 
furnaces,  and  all  other  buildings  proper  and 
needful  for  the  oonveniency  of  prosecuting  and 
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oanying  on  anj  of  their  works,  and  accommo- 
dating the  persons  employed  in  and  attending 
the  same.  New  hoases  or  buildings  were  to  be 
erected  onl;  at  such  places  as  the  proprietor  or 
his  factor  shonld  point  out.  The  tenants  were  to 
pay  a  lordship  of  one-ninth  of  all  lead  and  other 
metals  smelted,  and  further  to  pay  £52,  10s. 
yearly  on  aooonnt  of  the  chaplain,  sargeon,  and 
schoolmaster  at  LeadhiUs,  as  well  as  surface 
damages  to  the  proprietor  and  his  tenants.  They 
furthermore  bound  themselves,  within  three  years 
after  the  commencement  of  the  lease,  to  constmot 
new  and  improved  washing-floors,  and  within 
seven  years  to  reoonstmct  the  fines  of  the  smelt- 
ing-mUl  in  the  manner  specified  in  the  lease. 
They  also,  inter  alia,  undertook  to  maintain  the 
honaes  and  other  buildiugs,  including  those  built 
by  themselves,  in  good  condition  during  the 
currency  of  the  lease,  and  to  restore  any  that  might 
be  damaged  or  destroyed  by  fire. 

The  subjects  let  by  George  Vere  Irving,  Esq., 
were  the  remaining  one-fourth  part  of  the  said 
mines  of  South  Shortcleugh,  and  the  lordship 
payable  therefor  was  one-ninth  of  all  lead  and  other 
metals  smelted,  excepting  the  produce  of  the 
flues,  on  the  whole  of  which  a  lordship  was  to  be 
paid  to  the  Karl  of  Hopetonn. 

The  subjects  let  were  entered  in  the  valuation 
roll  at  £1706,  9s.,  being  the'amonnt  of  the  lord- 
ship. The  company  were  also  entered  as  pro- 
prietors of  the  mansion-house,  and  hoases  let  to 
the  miners  and  persons  connected  with  the  mines, 
in  aooordance  with  the  terms  of  section  6  of  the 
Valnation  of  Lands  Act  1854,  the  duration  of  the 
lease  being  over  twenty-one  years,  and  the  rents 
received  by  the  company  from  their  tenants, 
which  amounted  to  £111, 10s. ,  were  entered  aa  the 
yearly  rent  or  value. 

At  a  meeting  of  the  Valuation  Committee  of 
the  Commissioners  of  Supply  of  the  County  of 
Lanark  for  the  Upper  Ward  of  the  Oonnty,  held 
at  Lanark  on  the  14th  day  of  September  188S, 
for  the  purpose  of  hearing  and  disposing  of 
appeals  under  the  Valuation  of  Lands  Acts,  the 
Company  appealed  against  these  entries  in  the 
valnation  roll,  maintaining  that  the  £111,  4s. 
should  be  deducted,  and  the  balance,  £1693, 19s. 
entered  as  the  value  of  the  mines ;  the  houses, 
Ac.,  being  truly  accessories  of  the  mines,  and 
not  available  for  any  other  purposes  since  the 
tenant  might  not  by  the  lease  let  them  except  to 
persons  in  their  employment. 

The  Valuation  Committee  refused  the  appeal, 
and  the  appellants  took  a  Case. 

Argued  for  appellants — These  honses  were  ooon- 
pied  as  an  adjunct  of  the  mines;  they  had  no 
extrinsic  use ;  and  as  there  was  only  one  rent  for 
all  the  subjects  let  there  was  no  ground  for  making 
a  separate  valuation  of  these  houses. — Drumgray 
Goal  Company,  April  8,  1867,  11  Maoph.  977; 
Waiiam  Dixon,  Limited,  Feb.  6, 1885, 12  B.  639. 

At  advising — 

LoBD  FsASSB — In  the  oase  of  WiUiam  Dixon, 
Limited  (Feb.  6, 1885, 12  B.  639),  we  had  to  deal 
with  a  valuation  put  npon  a  lease  of  minerals  and 
npon  certain  stores,  manager's  house,  and  dwel- 
lings for  workmen,  and  other  houses.  On  ex- 
amining the  lease  in  that  case  we  found  that  the 
minerals  were  let  to  a  tenant  at  a  fixed  rent  of 
£800  or  certain  lordships.  It  was  also  found 
in  that  oase  that  there  was  a  separate  letting  of 


the  stores,  manager's  house,  dwellings,  fta.,  and 
that  there  were  obligations  undertaken  by  tha 
tenant  which  amounted  in  pecuniary  valne  to 
£129,  ISs.  4d.  per  annum.  There  were  thus  two 
rents  payable,  and  the  contention  was  that  the 
stores,  manager's  house,  and  dwellings,  were 
mere  adjnncu  of  the  lease  of  minerals,  and  that 
the  only  annual  value  that  could  be  stated  was 
the  £800.  This  contention  was  rejeoted.  We 
held  that  there  being  a  distinct  return  in  the 
form  of  obligations  (which  were  worth  to  the 
landlord  £129,  13s.  4d.  per  annnm)  nndertakeii 
by  the  tenant  for  the  stores,  ifca,  these  coold 
not  be  held  as  covered  by  the  rent  payable  for 
the  minerals,  and  that  as  the  lease  of  theae  aob- 
jects  (the  stores,  &o.)  was  for  thirty-one  yean, 
then  in  terms  of  the  6th  section  of  the  Valnation 
Act,  "the  rent  payable  under  such  lease  shall  not 
necessarily  be  assessed  aa  the  yearly  rent  or  value 
of  such  lands  and  heritages,  bnt  such  yearly  rent 
or  value  shall  be  ascertained  in  terms  of  this  Act 
irrespective  of  the  amount  of  rent  payable  nnder 
such  lease."  Accordingly  it  was  determined  in 
that  case  that  the  stores,  manager's  hoose,  Ac., 
should  be  entered  as  of  the  value  in  their  actnal 
state  as  they  stood.  The  present  case  stands  in 
contrast  to  that  of  WHUam  Dixon,  and  allows  the 
application  of  the  rule  which  I  stated  in  the  esoe 
of  Dixon,  viz.,  if  "  there  had  been  only  one  rent 
covering  the  whole  concern,  then  there  woold  be 
no  ground  for  holding  that  a  separate  Talnation 
shonld  be  made  of  the  houses,  Ac. "  In  the  pie- 
sent  case  there  is  only  one  rent  for  all  the  sub- 
jects which  are  let.  The  honses,  and  lands,  and 
minerals  are,  according  to  the  lease,  paid  for  by 
a  rent  of  one-ninth  of  the  output,  and  this  rent 
must  be  entered  as  the  valne  of  the  whole  anb- 
jects ;  and  no  separate  value  can  be  entered  tot 
the  mansion-house  occupied  by  the  manager, 
mineis*  houses,  and  land  ooveied  by  the  lease. 

LoBD  Lib — I  agree  that  this  case  is  to  be  dis- 
tinguished from  that  of  Dixon  A  Co.  (12  B.  639), 
in  respect  that  there  is  no  separate  payment  for 
the  ground  and  houses,  and  that  they  appear  to 
be  occupied  as  an  adjunct  of  the  mines. 

The  Oonrt  were  of  opinion  that  the  Talnation 
was  wrong. 

Counsel  for  Appellants — Dundas.  Agents — 
Mackenzie  t  Black,  W.B. 


GOUBT    OF    SESSION. 

Thursday,  April  8. 

BILL    GUA.MBEB. 

[Lord  Fraser,  Ordinaty. 
THE     NATIOKAL     BANK     OF     SCOTLAND, 
LIUITED  V.  JAMES  WILLIAMSON  *  SONa 

Bankruptqi — Petition  fbr  Seque$tration — Proetu 
—aherif  Court*  Aet  1876  (39  ami  40  Vict, 
tap.  7U),  lee*.  8  and  6. 

HM  that  a  petition  for  seqnestration  pre- 
sented in  the  Sheriff  Coart,  being  a  "  pro- 
ceeding in  the  ordinary  Sbeijff  Oonrt,"  it 
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incompetent  if  not  in  the  foxm  provided  by 
the  Sheriif  Oonrt  Aot  1876  for  all  actions  in 
the  ordinary  Sheriff  CSoart 
On  25  th  Jannary  1886  the  National  Bank  of 
Scotland  presented  a  petition  in  the  Sheriff  Oonrt 
of  Orkney  at  Kirkwall  for  the  Beqnestration  of 
the  estates  of  Messrs  James  Williamson  &,  Sons. 
The  petition  waa  not  in  the  form  provided  by  the 
Sheriff  Oonrt  Act  1876  for  every  action  in  the 
ordinary  Sheriff  Court,  bat  in  the  form  always  in 
nsein  the  Sheriff  Court  prior  to  that  Aot,  and  also 
in  use  in  petitions  for  seqneBtration  to  the  Lord 
Ordinary  on  the  Bills.  The  Sherifl-Snbstitate 
(Muiiiis)  found  the  petition  incompetent  and  dis- 
missed iL  The  bank  appealed  to  the  Lord  Ordi- 
nary on  the  Bills. 

By  interlocutor,  dated  8th  April  1886,  the 
Lord  Ordinary  (Fbaseb)  officiating  on  the  Bills 
dismissed  the  appeal  and  afBrmed  the  judgment 
of  the  Sheriff-Sabstitute. 

"Nate. — ^The  petition  in  this  ease  is  in  the 
usual  form  of  petitions  to  a  court  of  law  in  every 
case  where  no  statutory  form  has  been  provided. 
It  is  in  the  form  in  which  all  petitions  for  seques- 
tration under  the  bankruptcy  laws  are  presented 
to  the  Court  of  Session,  and  before  the  Aot  of 
Parliament  89  and  40  Vict.  cap.  70,  entitled  'The 
Sheriff  Oonrta  (Scotland)  Aot  1876,'  it  was  the 
form  in  which  such  petitions  were  presented  to 
the  Sheriff. 

"The  question  now  is,  whether  or  not  the 
Sheriff  Court  Aot  of  1876  renders  the  old  form 
incompetent  ?  The  6th  section  of  that  Act  says 
that  *  Every  action  in  the  ordinary  Sheriff  Court 
shall  be  commenced  by  a  petition  in  one  of  the 
forms  as  nearly  as  may  be  contained  in  Schedule 
A  annexed  to  this  Aot.'  The  petition  in  this 
case  is  not  in  conformity  with  Schedule  A,  and 
hence  the  objection. 

■'  The  word  'action'  is  defined  in  the  interpie- 
tation  clause  (section  8)  as  follows — '"Action" 
inoludes  every  civil  proceeding  competent  in  the 
ordinary  Sheriff  Court.'  That  a  petition  for 
sequestration  is  '  civil '  and  not  criminal  is  clear 
enough ;  that  it  is  also  a  proceeding  is  also  clear, 
aud  the  only  question  is  whether  it  is  a  proceed- 
ing 'in  the  ordinary  Sheriff  Court?'  'Ihe  lan- 
guage of  the  statute  is  very  imperative,  but  one 
is  very  reluctant  to  give  effect  to  an  objection  so 
purely  technical.  If  the  paragraphs  in  the  peti- 
tion had  been  numbered,  and  if  the  prayer  of 
the  petition  instead  of  being  at  the  end  of  it  had 
been  pat  after  the  title,  the  Act  of  1876  would 
have  been  complied  wiUi,  with  this  only  excep- 
tion, that  there  would  be  wanting  pleas-in-law. 

"  The  question  has  not  been  determined  in  any 
case  that  has  occurred.  In  the  case  of  M'Der- 
mott  V.  Bamtay,  9th  December  1876,  4  B.  217, 
it  was  held  that  a  petition  framed  in  terms  of  the 
Sheriff  Court  Aot  of  1876  for  the  apprehension 
of  an  apprentice  in  meditationefuga  was  com- 
petent. But  it  was  not  held  that  a  jwUtion 
framed  in  the  ordinary  form  with  the  prayer  at 
the  end  without  pleas-in-law  was  incompetent. 
Either  form  of  petition  was  sufficient  to  set  forth 
the  ground  of  complaint,  and  to  enable  the  judge 
to  apply  the  remedy. 

"A^ain  in  the  case  of  Crotier  v.  Macfarlane  d 
0<mpanff,  June  15,  1878,  15  S.L.B.  630,  it  was 
held  that  a  petition  for  ceuio  bonorum  was  in- 
competent, seeing  that  it  was  not  framed  in  terms 
of  the  Act  of  1876,  but  this  decision  can  consti- 


tute no  precedent  for  the 'present  case,  because 
the  Sheriff  Court  Act  of  1876  has  a  special  enact- 
ment in  regard  to  the  action  of  eaiiio  bonorum. 
It  provides  (section  26)  that  the  insolvent  debtor 
shall  ■  be  entiUed  to  raise  an  action  in  the  Sheriff 
Court  praying  for  interim  protection  and  for  de- 
cree of  eeisio  bonorum  under  the  Act  of  the  6tii 
and  7th  years  of  the  reign  of  King  William  the 
IV.,  chapter  56,  as  amended  by  thu  Act'  Now, 
under  the  Act  of  William  lY. ,  and  relative  Act  of 
Sederunt  of  6th  June  1839  (section  1),  there  is  a 
form  of  petition  given  in  applications  for  ceesio. 
When,  therefore,  the  Sheriff  Court  Aot  of  1876 
enacted  that  petitions  for  cessio  should  be  per- 
mitted under  6  and  7  Will.  IV.  oap.  56,  'as 
amended  by  this  Aot,'  the  amendment  that  was 
meant  was  that  the  form  of  petition  given  by  the 
Act  of  Sederunt  of  1839  was  abolished,  and  it  was 
positively  enacted  that  In  actions  of  eetsio  bonorum 
the  new  form  provided  by  the  statute  of  1876 
must  be  adopted.  There  could  be  no  other  con- 
clusion arrived  at  with  reference  to  snch  an  action 
in  the  presence  of  these  enactments. 

"  Tins  leaves  the  present  case  untrammelled  by 
authority,  and  the  question  is  simply  reduced  to 
this  single  point — Was  this  a  proceeding  in  the 
ordinary  Sheriff  Court  ? 

"  The  word  '  ordinary '  in  this  case  is  used  to 
distinguish  the  Oonrt  from  two  other  Courts  over 
which  the  Sheriff  presides,  viz.,  the  Certain 
Debts  Recovery  Court  (80  and  31  Vict.  cap.  96), 
and  the  Small  Debt  Court  (1  Yict.  oap.  41).  In 
both  these  Courts  the  summons  or  complaint 
commences  in  a  totally  different  fashion  from  the 
model  given  in  the  Sheriff  Court  Aot  of  1876. 
They  proceed  as  follows :— '  A  B,  Sheriff  of  the 
shire  of  ,  to  the  officers  of  Court  jointly 

and  severally,  whereas  it  is  humbly  complained 
to  me  by  0  I),  that  E  F,  the  defender,  is  owing 
the  complainer,'  &o.  These  forms  in  the  Debte 
Becovery  and  Small  Debt  Courts  have  not  been 
changed,  and  were  not  intended  to  be  changed, 
and  it  was  for  that  reason  that  in  the  Act  of  1 876 
the  word  'ordinary'  Sheriff  Court  was  used. 
The  ordinary  Court  of  the  Sheriff  is  that  in  wbi(^ 
he  disposes  of  all  business  of  a  civil  character  not 
falling  within  his  jurisdiction  under  the  Debts 
Becovery  Act  or  the  Small  Debt  Act.  It  must 
be  civil  business,  and  hence  are  excluded  com- 
plaints under  statutes  which  confer  jurisdiction 
to  punish  offences,  snch  as  some  complaints 
under  the  Employers  and  Workmen  Aot  1876; 
under  the  Trade  Union  Acts  1871  and  1876 ; 
under  the  Conspiracy  and  Protection  of  Property 
Aot  1876;  under  the  the  Embezzlement  by  Work- 
men Act,  22  Oeo.  II.  cap.  27,  and  17  Oeo.  III. 
cap.  56 ;  an  d  under  the  Truck  Act,  1  and  2  WilL 
IV.  cap.  87;  and  under  the  various  Mining  and 
Factory  Acts.  These  have,  all  of  them,  enact- 
ments beyond  civil  business  and  civil  remedies, 
and  the  complaints  under  the  various  statutes 
may  be  framed  according  to  the  old  forms  of 
petition  in  use  in  all  the  Courto  of  Scotland. 
The  reason  for  the  change  made  by  the  Aot  of 
1876  was  in  order  to  dispel  a  delusion  whioh 
sometimes  existed  amongst  ignorant  people  that 
it  was  the  Sheriff  himself,  in  the  case  where  the 
action  began  by  a  summons,  that  was  demanding 
payment  of  the  money,  and  that  he  truly  was  the 
complainer.  This  reason — if  it  be  entitled  to  be 
called  a  reason — for  altering  the  established  form 
of  writs  sanctioned  by  immemorial  usage  would 
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haye  been  satisfied  by  chsnging  the  commence- 
ment of  the  snmmons  without  interfering  with 
the  established  forms  of  petition,  bnt  it  was 
thooght  necessary  for  the  sake  of  consistency  to 
make  all  writs,  summonses  ss  well  as  petitions, 
ran  according  to  the  same  model,  and  yet  consis- 
tency isnotpreserved  in  theSherrff  Court  itself,  see- 
ing that  the  summons  still  speaks  as  if  the  Sheriff 
were  commanding  or  complaining  in  the  Debts 
Becorery  and  the  Small  Debt  Oonrts. 


"Upon  the  whole,  the  Lord  Ordinary  finds 
himself  compelled  by  the  absolute  language 
employed  in  the  6th  section  of  the  1876  Aot  to 
affirm  the  judgment  of  the  Sherifl-Sabstitnte  and 
to  dismiBB  this  appeaL" 

Counsel  for  Appellants  —  Graham  Morray. 
Agents — Mackenzie,  Innes,  ft  Logan,  W.B. 

Counsel  for  Respondents — Young.  Agent — 
A.  P.  Forres,  W.8. 
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SUMMEE  SESSION,  1886. 


001TBT   OF   SESSION. 


Thunday,  May  13. 

SECOND    DIVISION. 

[Lord  Trayner,  Urdinary. 
HUNTER  V.  FRA8ER  AND  ANOTHER  (bAB- 

ron's  trustees)  and  others. 

Leau— determination  of  Tenaney—Affrievltural 
HoUiingt  {Scotland)  Act  1883  (46  and  47  Viet, 
cap.  62)— Term  of  Whitmnday,  Old  Style, 
New  Style— Act  1690,  ea/p.  39— .4e<  1693,  cap. 
24. 

The  ontgoing  tenant  of  a  farm  held  under 
a  lease  foi  nineteen  years,  the  date  of  the 
termination   of    which    was    the    term    of 
Whitsunday  1885,  gave  notice  to  his  land- 
lord of  his  intention  to  claim  compensa- 
tion for  permanent  improTements  executed 
by  him  on  his  holding,  nnder  the  Agricnl- 
tnral  Holdings  (Scotland)  Act  1883,  which 
provides  that  a  tenant  shall  not  be  entitled 
to  compensation   thereunder  "unless  four 
months  at  least  before  the  determination  of 
the  tenancy  "  he  gives  notice  of  claim.    The 
notice  of  daim  was  sent  on  21st  January. 
Bdd  that  by  the  local  custom  and  the  actings 
of  the  parties  proceeding  thereon,  it  appeared 
that  they  intended  by  ' '  the  term  of  Whitsun- 
day," to  mean  that  Whitsunday  old  style  or 
the  26th  of  May  was  to  be  the  term  for  the 
expiry  of  the  lease,  and  therefore  that  the 
notice  of  claim  was  timeously  given. 
The  Act  1690,  cap.  39,  provides— "Our  Sovereign 
Lord  and  Lady  and  the  Estates  of  Parliament 
considering  the  inconvenienoy  arising  from  the 
uncertainty  of  the  term  of  Whitsunday  ...  for 
remeid  whereof  their  Majesties  with  consent  of 
the  said  Estates  of  Parliament  do  statute  and 
ordain  that  the  summer  and  winter  terms  shall 
in  all  time  coming  be  the  15th  day  of  May  and 
Martinmas,  and  that  the  legal  term  of  removing 
both  in  bnrgh  and  landward  shall  be  the  said 
15th  day  of  May,  upon  warning  forty  days  pre- 
ceding the  same." 


The  Act  1698,  cap.  24,  provides— "Onr  Sove- 
reign  Lord,  fto.,  .  .  .  for  further  clearing  the 
89th  Act  of  the  second  session  of  this  current 
Parliament,  statute  and  declare  that  the  15th  day 
of  May  was  since  the  date  of  the  foresaid  Act, 
and  shall  be  in  all  time  coming,  in  place  of  the 
former  term  of  Whitsunday,  to  all  effects  whatso- 
ever as  well  as  to  removings. " 

In  June  1867  William  Chambers  Hunter,  Esq., 
of  Tillery,  and  James  Barron  entered  into  a  lease, 
of  date  the  Ist  and  18th  of  that  month,  of  the 
farm  of  Middle  Ardo,  in  the  pariah  of  Bielhelvie 
and  county  of  Aberdeen,  by  which  Mr  Hunter  let 
the  farm  to  Barron  and  his  heirs — but  excluding 
assignees,  sub-tenants,  and  heirs  portioners — 
"for  the  period  of  nineteen  years  from  and 
after  the  term  of  Whitsunday  1866."  The 
yearly  rent  was  £180,  payable  at  Martinmas  and 
Whitsunday.  Mr  Hunter  died  in  1868  and  was 
succeeded  by  Lieutenant-Oolonel  Alexander 
Chambers  Hunter  as  heir  of  entail  under  a 
deed  of  strict  entail  dated  8d  January  1803, 
under  which  the  lands  were  held.  Barron  also 
died  during  the  currency  of  the  lease,  but  the 
farm  was  carried  on  by  his  testamentary  tmstees, 
Mr  Fraser  and  Mr  Bunciman,  along  with  James 
Barron,  his  son  and  heir-at-law,  and  George  Bar- 
ron, also  his  son,  who  was  the  managing  oocnpier 
of  the  farm. 

Notice  of  removal  from  the  farm  was  served 
upon  George  Barron  by  the .  instructions  of  the 
landlord,  the  forty  days'  warning  terminating 
prior  to  15th  May.  On  the  other  hand  a  notice  of 
claim  was  served  upon  the  landlord  by  the  trustees 
(as  outgoing  tenants)  in  virtue  of  the  Agricultural 
Holdings  (Scotland)  Act  1883,  for  the  value  of 
unexhausted  improvements  executed  by  them 
upon  the  said  holding.  This  notice  of  obdm 
was  dated  the  13th  January  1885,  but  was  not 
posted  until  the  21st,  and  it  was  received  by  the 
proprietor  upon  the  22d  January  1885,  The  Act 
by  sec.  7  provides — "Notwithstanding  anything 
in  this  Act  a  tenant  shall  not  be  entitled  to  compen- 
sation nnder  this  Act  unless  four  months  at  least 
before  the  determination  of  the  tenancy  he  gives 
notice  in  writing  to  the  landlord  of  his  inten- 
tion to  make  a  claim  for  compensation  under  this 
Act. "    Section  40 — In  this  Act '  'determinatisn  of 
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tenancy  means  the  tenoination  of  a  lease  by 
reason  of  efSiuion  of  time  or  from  any  other 
cause." 

Barron's  trosteee  appointed,  in  terms  of  sec- 
tion 9,  Bub-section  8,  of  the  Act,  Mr  Oeorge 
HitoheU  as  a  referee,  bat  Colonel  Hnnter  did 
not  on  his  side  appoint  any  person  as  referee, 
holding  that  the  notice  came  too  late.  On 
April  21st  1885  therefore  Barron's  trustees  as  ont- 
Koing  tenants  presented  a  petition  in  the  Sheriff 
Court  at  Aberdeen  against  Colonel  Hunter,  pray- 
ing the  Conrt  to  appoint  a  competent  and  im- 
partial petson  to  be  a  referee  along  ^th  Mr 
Mitchell.  Colonel  Hunter  lodged  defences  to 
the  petition,  in  which  he  objected  to  tbe  title  of 
the  pursners  in  the  petition,  but  admitted  that 
the  termination  of  the  tenancy  was  at  Whitsun- 
day 1885.  He  stated  that  the  notice  of  claim 
was  not  reoeiyed  by  him  until  the  22d  January, 
and  maintained  that  there  had  not  been  notice  of 
four  months  before  the  end  of  the  lease  that  the 
tenant  claimed  compensation  for  improvements 
effected  by  him,  as  required  by  the  Agricnltoral 
Holdings  (Scotland)  Act  1883. 

The  SheriS-Sabstitute  (Bbowm)  found,  of  date 
4th  May  1885,  that  the  tenants  had  given  notice 
of  their  claim  and  appointed  a  referee  in  terms 
of  the  Act,  but  that  Colonel  Hunter  had  failed  to 
appoint  a  referee;  that  the  tnutees  were  entitled 
to  have  a  referee  appointed ;  and  he  appointed  a  M  r 
Walker  to  be  the  referee  along  with  Mr  Mitchell. 

"Note. —  .  .  .  .  On  the  merits  a  difficult 
question  arises,  vis.,  what  is  the  meaning 
of  the  expression  in  the  statute  'the  deter- 
mination of  the  tenancy  7 '  The  leases  founded 
on  expire  at  Whitsunday,  and  the  contention 
of  tbe  Uncord  is  that  that  must  be  taken  to 
mean  the  legal  and  not  oonTentional  term  of 
entering  and  remoring,  or,  in  other  words,  the 
15th  and  not  the  26th  of  May.  That  is  based  on 
the  terms  of  the  old  Scots  Acts  of  22d  July  1690 
and  12th  Jnne  1698,  and  there  is  no  doubt  that 
something  like  at  least  to  the  principle  was  de- 
cided in  a  case  {WaUcer  y.  CJiarlti,  17th  May 
1876)  which  went  from  this  county  to  the  Conrt 
of  S^sion,  where  it  was  held  that  a  tenant,  bound 
by  his  lease  to  pay  rent  at  Martinmas  and  Whit- 
sunday, was  not  entitled  to  lead  evidence  that 
by  the  custom  of  the  county  and  the  understand- 
ing of  parties  tbe  terms  mentioned  meant  Mar- 
tinmas and  Whitsunday  old  style.  But  the  Agri- 
oaltnral  Holdings  Act  does  not  set  forth  these 
terms  or  regulate  the  '  effluxion  of  time '  referred 
to  in  the  interpretation  olanse  by  their  incidence, 
and  the  argument  for  the  tenant  is  that  the  ex- 
pression 'determination  of  tenancy'  is  used  in 
section  7  In  a  popular  sense,  especially  when 
taken  in  connection  with  the  language  of  section 
1,  and  therefore  that  the  defaeto  quitting  of  the 
holding,  admittedly  the  28th  of  May,  is  at  least 
wifitin  Ae  provision  of  the  statute.  Construing 
a  remedial  measure  such  as  this,  I  am  not  pre- 
pared to  hold  that  the  tenant  has  not  made  oat 
a  prima  fade  case,  and  according  to  the  view  I 
take  of  the  reasonable  operation  of  the  Act  I 
make  the  appointment."  .  .  . 

On  16th  May  1885  Colonel  Hunter  brongfat 
this  note  of  suspension  and  interdict  of  the  pro- 
ceedings to  have  the  trustees  and  the  referees 
Interdicted  from  proceeding  with  the  reference. 
He  founded  on  tbe  lease  entered  into  between 
his  nredeoessor  and    the   late  Mr  Barron,   by 


which  the  farm  was  let  "all  as  presently  ooon- 
pied  and  possessed  by  the  said  James  Barron, 
and  that  for  the  period  of  nineteen  years  from 
and  after  the  term  of  Whitsnnday  EUghteen  hun- 
dred and  sixty-six,  which  is  hereby  declared  to 
be  the  term  of  entry  under  this  lease;"  and  it 
was  "further  stipnli^d  and  agreed  that  at  the 
termination  of  this  lease  at  Whitsnnday  Eighteen 
hundred  and  eighty-five  the  incoming  tenant 
shall  be  entitled  to  receive  entry  at  that  term 
to  the  houses  and  whole  grass  lands,"  kc,  and 
by  which  Barron  bonnd  himself  to  flit  and  re- 
move "at  the  expiry  of  this  lease"  withoot 
warning  or  process  of  removing.  He  founded 
on  the  Acts  1660,  cap.  39,  and  1693,  cap.  24,  as 
showing  that  the  term  of  Whitsunday  had  been 
fixed  for  all  future  time  to  be  the  15th  May.  He 
also  referred  to  the  Act  "  for  regulating  the  com- 
mencement of  the  year,  and  for  oorreoting  the 
calendar  now  in  use  " — 24  Geo.  II. ,  cap.  23,  seo.  6. 
The  respondents  averred  that  according  to  the 
custom  of  Scotland,  and  at  all  events  of  Aber- 
deenshire, tbe  term  of  Whitsunday  in  agricul- 
tural leases  was  held  to  mean  the  "  old  term,"  the 
26th  of  May  in  any  year,  and  Martinmas  the  old 
term  of  Martinmas  or  22d  November,  and  that  the 
lease  in  question  had  been  entered  into  on  that 
understanding ;  also  that  Mr  Barron  had  only 
obtained  entry  to  the  farm  upon  the  26th  of  May 
1866,  and  that  consequently  his  representatives 
were  entitled  under  the  lease  to  remain  until 
the  26th  of  May  1885.  The  suspender  denied 
this  allegation  and  also  the  tdleged  custom 
founded  on. 

The'complainer  pleaded — "(l)Therespondent«i 
the  representatives  of  the  deceased  James  Barron, 
not  having  given  notice  to  the  complainer  of 
their  intention  to  make  a  claim  for  compensation 
under  the  Agricultural  Holdings  Act  within  four 
months  of  the  determination  of  the  tenancy,  they 
are  not  entitled  to  compensation  under  the  Act, 
and  the  appoiotment  of  the  respondents  George 
Mitchell  and  George  J  Walker  as  referees 

is  void  and  null.  (3)  Btto,  that  the  late  James 
Barron  did  not  get  actual  entry  to  the  farm  until 
26th  May,  the  complainer  being  a  singular  snc- 
oessor  is  entitled  to  have  the  lease  construed 
and  enforced  as  between  him  and  the  respon- 
dents according  to  its  legal  meaning,  and  is  not 
committed  by  such  acting  of  the  former  pro- 
prietor as  might  have  formed  a  personal  bar 
against  him,  (4}  Parole  evidence  of  custom  is 
not  admissible,  with  the  view  of  controlling  the 
written  lease,  or  of  showing  that  the  exprenions 
Whitsunday  and  Martinmas  were  used  by  the 
parties  with  reference  to  the  old  style." 

The  respondents  pleaded — "(4)  The  respon- 
dents having  given  due  notice  of  their  intention 
to  daim  for  compensation  under  tbe  Agricultural 
Holdings  Act,  are  entitled  to  have  the  note  re- 
fused, with  expenses." 

Interim  interdict  was  granted,  and  thereafter 
the  Lord  Ordinary  on  the  Bills  (Tsxtncb)  sus- 
pended the  proceedings  and  declared  the  inter- 
dict perpetual. 

"  JITofa. — The  respondents  were  tenants  of  oer^ 
tain  lands  under  a  lease  which  terminated  at 
Whitsunday  1886.  On  2lst  January  last  they 
gave  notice  to  the  complainer  (their  landlord) 
onder  sea  7  of  the  Agricultural  Holdings  (Scot- 
land) Act  1883  of  a  claim  for  compensation  in 
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lespeot  of  nnexhanated  impro'vemeiits,  and  fol- 
lowed up  their  notice  by  appointing  a  leferee  to 
act  for  them  in  ascertaining  the  amount  of  the 
oompenaation.  The  complainer  having  failed  to 
nominate  a  referee  on  his  part,  the  respondents 
applied  to  the  Sheriff  in  terms  of  the  statute  to 
appoint  a  referee,  and  the  judgment  of  the 
Sheriff-Snbstitate,  appointing  a  referee  aa  erared, 
is  set  forth  at  length  in  the  fourth  statement  for 
the  oomplainer.  Thereupon  the  complainer 
brought  the  present  suspension  to  have  the 
referees  interdicted  from  proceeding  with  the 
reference  on  the  ground,  mainly,  that  as  the 
respondents  had  not  given  the  statutory  notice  of 
their  claim,  their  right  to  compensation  bad  been 
lost,  and  that  the  reference  was  therefore  nseless 
and  illegal. 

"The  competency  of  the  suspension  and  the 
merits  of  the  question  raised  between  the  parties 
depend  upon  whether  the  respondents  gave  the 
neoesaary  notice  as  required  by  the  statute.  The 
statute  pro^des  (sec  7)  that  '  a  tenant  shall  not 
be  entitled  to  oompehsation  under  this  Act  un- 
less four  months  at  least  before  the  determina- 
tion of  the  tenancy  he  gives  notice  in  writing  of 
Ub  intention  to  make  a  claim  for  compensation.' 
The  respondents'  lease  terminated  at  Whiteunday 
1886,  and  their  notice  was  given  on  2lBt  January 
last,  being  less  than  four  months  prior  to  16tb 
Hay.  But  they  maintain  that  the  words  '  deter- 
mination of  tenancy'  mean  the  time  at  which  a 
tenant  is  bound  to  quit  the  actual  possession  of 
bis  farm,  an/,  as  they  were  not  bound  to  do  this 
until  tb^  "dth  of  May,  their  notice  was  in  time. 
They  alk^e  that  although  tlie  lease  bears  that  it 
shaJl  terminate  at  'Whitsunday  1886,'  yet  accor- 
ding to  universal  custom  this  means  not  the 
15th  but  the  26th  of  May. 

"The  statute  defines  (sec.  42)  'determination 
of  tenancy '  as  follows — 'the  termination  of  the 
lease  by  reason  of  effluxion  of  time,  or  from  any 
other  cause.'  The  termination  of  the  lease  there- 
fore is  the  point  of  time  four  months  before 
which  the  notice  by  the  tenant  must  be  given. 
The  lease  in  question  terminated,  aocordhig  to 
its  own  expression,  at  'Whitsunday  1886.'  I  do 
not  regard  that  expression  as  open  to  construc- 
tion. Whitsunday  has  been  fixed  by  statute 
(1690,  cap  39,  and  1693,  cap.  24)  to  be  the  16th 
of  May,  ftnd  the  general  and  popular  notion  as 
to  the  term  of  Whitsunday,  I  had  thought,  was 
qnite  conform  to  the  statutory  declaration.  The 
parties  having  used  in  their  lease  a  well-known 
and  well-defined  term,  must  be  presumed  to  have 
used  that  term  in  its  ordinary  and  generally 
accepted  sense,  and  I  am  of  opinion  that  proof 
is  not  admissible  to  qualify  the  language  used,  or 
to  show  that  it  meant  something  else.  Especi- 
ally is  such  proof  inadmissible  in  a  question 
with  the  oomplainer,  who  is  a  singular  successor, 
and  was  not  a  party  to  the  deed  sought  to  be 
modified  or  explained.  On  the  whole  matter  I 
am  of  opinion  that  the  determination  of  the 
respondents'  tenancy,  in  the  meaning  of  the  Act, 
was  the  16th  of  May,  and  that  the  notice  given 
did  not  comply  with  the  statutory  requirement 
I  am  therefore  against  the  respondents  both  on 
the  preliminary  question  of  competency  and  on 
the  merits." 

The  respondents  reclaimed. 

On  16th  December  the  Second  Division,  after 
bearing  counsel,  allowed  parties,  before  answer. 


a  proof  of  their  averments,  the  oi>inion  of  the 
Gourt  being  delivered  by 

The  LoBD  Ju8nox-Ci.xaK — "  In  this  case,  which 
raises  a  rather  important  and  general  question  un- 
der the  Agricultural  Holdings  Act,  we  have  come  to 
the  conclusion  that  without  some  further  evidence 
we  are  not  in  a  position  to  deal  satisfactorily  with 
the  questions  that  have  been  raised.  As  the 
matter  is  one  of  general  importance  we  have 
thought  it  right  to  give  the  parties  an  opportunity 
of  proving  their  respective  averments  upon  that 
which  tn^y  is  the  question  at  issue.  The  Agri- 
cultural Holdings  Act  limits  the  time  within 
which  the  tenant's  claim  must  be  lodged.  The 
provision  in  section  7  is : — '  The  tenant  shall  not 
be  entitled  to  compensation  under  this  Act  unless 
four  months  at  least  before  the  determination  of 
the  tenancy  he  gives  notice  in  writing  to  the  land- 
lord of  his  intention  to  moke  a  oUm  for  com- 
pensation.' Now,  the  question  in  this  case  is — 
*  What  is  the  true  construotion  of  these  words  as 
applied  to  the  lease  in  question?'  The  aver- 
ment of  the  parties  on  that  matter  is  that  in 
point  of  fact  the  notice  was  not  given  within  four 
months  of  Whitsunday — that  is,  the  16th  of  May. 
What  the  parties  aver  on  this  subject  is  in  the 
6th  statement  of  the  condescendence,  and  the 
reply  to  that  statement.  Perhaps  the  most  im- 
portant part  of  the  statement  is  the  reply  in 
which  it  is  said: — 'Explained  that  under  said 
lease  the  respondents'  predecessor  only  obtained  i 
entry  to  the  said  snbjeots  on  the  26th  of  May  ' 
1866,  and  that  they  were  entitled  to  occupy  the 
said  lands  and  subjects  under  said  lease  until  26th 
May  1885.  Explained  further  that  by  custom 
which  was  and  is  uuiversal  in  Scotland — at  all 
events  in  the  county  of  Aberdeen — ^wheie  no  / 
express  stipulation  was  made  to  the  contrary,  the  ' 
terms  of  Whitsunday  and  Martinmas  are  under-  i 
stood  to  mean  the  old  terms  known  by  the  same  ; 
names,  viz.,  26th  May  and  22d  November,  with 
reference  to  the  entry  and  removal  of  tenants. 
The  said  custom  was  well  kdown  to  the  parties 
when  entering  into  said  lease,  and  the  said  lease 
was  entered  into  in  reference  thereto.  The 
respondents  in  point  of  fact  continued  to  possess 
the  subjects  in  question  until  26th  May  1886, 
and  the  complainer  had  not  and  has  not  asserted 
any  right  to  take  possession  of  said  subjects 
prior  to  that  date. '  What  the  defender  says  with 
reference  to  that  explanation  is  this: — 'With  refer- 
ence to  the  explanation  in  the  answer,  denied 
that  the  said  late  James  Barron  only  obtained 
entry  to  the  said  subjects  at  26th  May  1866,  and 
explained  that  he  was  tenant  and  occupant  of  the 
farm  in  question  continuously  from  Whitsunday 
1889  down  to  the  date  of  bis  death  on  or  about 
18th  October  1881.  The  alleged  universal  cus- 
tom is  denied.'  How  far  proof  of  custom  is  or 
is  not  competent  to  affect  the  conditions  of  this 
oontraot  of  lease  is  a  matter  which  I  do  not  think 
we  need  at  present  determine.  The  question 
here  is  not  what  the  terms  of  Whitsunday  and 
Martinmas  mean.  The  controversy  is  with  refer- 
ence to  this  question — What  was  the  determina- 
tion of  this  oontraot  of  location  or  lease  with 
reference  to  the  Agricultural  Holdings  Act? 
Now,  with  regard  to  that  matter  I  think  it  is 
exceedingly  important  to  know  how  the  parties 
acted  up  to  that  time,  and  consequently  I  should 
propose  that  before  further  answer  we  allow  both 
parties  a  proof  of  their  respective  averments  on 
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that  Btatement  and  anaver — statement  6  and  the 
anawei  thereto.  That  is  the  opinion  of  the  Court. " 

Thereafter  the  parties  by  joint-minnte  made  the 
following  admissions  as  to  the  facts,  on  which  proof 
was  allowed,  and  orayed  the  Court  to  hold  the  same 
as  proof  in  the  cause: — "Dabunq  for  the  sns- 
pender,  and  SAi^TxaBl  for  the  respondents,  con- 
curred in  stating  that  they  admitted,  and  hereby 
admit,  that  it  is  and  has  always  been  the  onstom 
throaghout  Scotland,  with  the  exception  of  the 
ooonties  after  mentioned,  that  where  the  terms 
of  Whitsonday  and  Martinmas  are  the  stipulated 
terms  of  entry  and  remoTal  of  agricultural  ten- 
ants, and  there  is  no  stipulation  to  the  contrary, 
the  EMtual  entry  and  removal  take  place  at  26th 
Hay  and  22d  November  respectiTely ;  but  that 
in  Fifeshire,  Kinross-shire,  and  Olaokmannan- 
ghire  the  actual  entry  and  removal  take  place  at 
16tb  May  and  tlth  November  respectively,  and 
that  in  Stirlingshire  and  in  that  part  of  the  oonnty 
of  Perth  which  adjoins  said  fore-mentioned  coun- 
ties, and  in  part  of  Lanarkshire,  the  custom  varies, 
the  actual  entry  and  removal  of  tenants,  however, 
taking  place  in  the  majority  of  oases  on  16th 
May  and  llth  November,  where  the  terms  of 
'Whitsunday  and  Martinmas  are  the  stipulated 
terms  of  entry  and  removal,  and  there  is  no  stipu- 
lation to  the  contrary. 

<<  Dabuno  for  the  gvispender  further  admitted, 
and  hereby  admits,  that  the  late  James  Bar- 
ron obtained  entry  to  the  subjects  in  ques- 
tion on  26th  May  1866;  that  the  respondents 
continued  to  possess  the  subjects  in  question 
until  26th  May  1885,  and  that  the  suspender 
did  not,  before  this  action  was  raised,  as- 
sert any  right  to  take  possession  of  said  subjects 
prior  to  that  date,  further  than  by  giving  notice 
to  remove  at  the  term  of  'Whitsunday  1885,'  said 
notice  having  been  given  on  13th  March  1884. 

"Sai^vesen  for  the  respondents  admitted,  and 
hereby  admits  (but  under  reservation  of  all 
competent  objections  to  the  relevany),  that 
it  is  and  has  been  the  general  rule  in  Aberdeen- 
shire, as  well  as  throughout  Scotland,  in  matters 
of  legal  process,  such  as  warnings  to  remove 
from  subjects  of  an  agricultural  nature,  to  make 
the  forty  days'  warning  prescribed  by  the  Act  of 
Sederunt  of  14th  December  1756  terminate  at 
or  prior  to  15th  May  in  case  of  a  Whitsunday 
removal,  and  at  or  prior  to  llth  November  in 
case  of  a  Martinmas  removal,  although  the  actual 
removal  did  not  take  place  until  the  26th  of  May 
and  22d  of  November  respectively." 

The  reclaimers  argued — In  this  case  the  lease 
terminated  at  the  term  of  Whitsunday,  but  that 
term  was  not  the  16th  of  May  but  the  26th  of 
May.  It  was  the  custom  of  the  part  of  the 
county  where  the  farm  was  situated  that  the 
leases  of  all  agricultural  sabjects  began  and 
«ame  to  an  end  on  the  26th  of  May,  if  the 
term  of  Whitsunday  was  the  term  spoken  of 
in  the  lease.  Here  it  was  quite  evident  that  the 
parties  had  acted  in  accordance  with  that  custom, 
as  Barron  did  not  get  entry  to  the  subjects 
nntil  the  26th  of  May  1866.  The  lease  was  for  a 
period  of  nineteen  years,  and  therefore  he  was  en- 
titled to  retain  the  subjects  until  the  26th  of  May 
1886.  Under  the  Agricultural  Holdings  Act  the  de- 
termination of  the  tenancy  meant  the  time  when 
the  lease  and  occupation  came  to  an  end — 
Cameron  v.  SeoU,  Dec.  7, 1870, 7  Macph.  233.  If  it 
Vas  made  plain  that  tiie  parties  by  the  term  Whit- 


sunday meant  the  26th  of  May,  and  the  lease  wai 
open  to  construction,  there  was  no  stopping  short 
of  the  J  conclusion  that  any  competent  evidenoe 
can  be  used  for  the  purpose  of  that  oonatmotioii. 
The  term  Whitsunday  was  open  to  oonstmotMm— 
OuMertion  v.  Louies,  July  20,  1870,  8  Maqph. 
107S.  The  Acts  of  1690  and  1698  did  not  really 
alter  the  term  of  Whitsunday.  They  merely 
made  it  a  fixed  term  instead  of  a  moveable  one,  as 
it  had  been  before  1690,  and  therefore  partaei 
were  entitled  to  make  any  bargain  they  liked, 
and  if  by  the  custom  of  the  country  and  the 
conduct  of  the  parties  it  was  shown  that  the 
parties  to  the  lease  meant  the  26th  and  not  the 
26th  of  May,  they  were  not  barred  by  these 
Acts  from  doing  so.  That  was  the  case  here, 
and  therefore  ^e  notice  of  a  claim  having  beeo 
made  on  the  21st  January  had  been  timeooaly 
given. 

The  respondent  argued — Even  in  a  qnestion 
with  the  original  grantor  of  the  lease  there 
could  not  be  abown  by  proof  outside  the  lease  to 
make  it  appear  that  the  26th  of  May  was  meant 
Here  the  question  was  with  an  heir  of  entail, 
who  was  not  the  original  grantor,  and  there 
could  be  no  proof  as  to  what  was  die  intention 
of  the  parties,  because  an  heir  of  entail  did  not 
come  fully  into  the  position  of  his  predecessor  in 
the  entaiL  All  question  upon  the  meaning  of  the 
term  Whitsunday  was  barred  by  the  Act  of  1690, 
which  laid  down  that  the  term  of  Whitsunday 
was  after  that  date  to  be  16th  of  May  in  any 
year.  The  Act  of  Geo.  IL  did  not  alter  this. 
The  expiry  of  the  lease  was  to  be  at  the 
term  of  Whitsunday  1886— that  is,  on  the  IStii 
of  May  1886.  The  notice  of  claim  was  not  sent 
until  the  2lst  January,  and  therefore  was  not 
timeously  made.  There  might  be  a  distinctioa 
between  the  definition  of  a  word  in  ordinary  lan- 
guage and  the  definition  given  in  a  statute — I%e 
Matter,  &e.,  of  the  HotpUal  of  8t  Orott  v.  Lord 
de  Walden,  c&;.,  June  12, 1796,  6  Dunn  and  EasL 
338  ;iSmt<A,  &e.  v.  WOton,  June  4,  1832,  3  Barn, 
and  Adolp.  728.  Although  the  tenant  did  stay  on 
till  the  25  th  May  1886,  that  was  merely  possession 
which  was  allowed  for  his  convenience,  and  he 
was  not  really  the  tenant — Sti«art  v.  Sort  of 
OatriUit,  December  21,  1811,  F.C.;  MOler  v. 
Boberiion,  November  8,  1878,  6  B.  16 ;  Water- 
*ton  V.  Steuart,  November  22,  1881,  9  B.  165; 
Eoekin  v.  Cooke,  i  Dunn  and  East.  314; 
O'DonneU  y.  O'DonneU,  November  7,  1884,  13 
Irish  Ii.B.,  CD.,  82. 

At  advising — 

LoBO  JusnioB-CutBX— The  question  Oiat  «• 
have  to  decide  in  this  case  is  one  of  consideraUs 
interest,  but  I  shall  state  my  opinion  shortly 
upon  it,  as  I  do  not  think  that  it  requires  mneh 
elaboration. 

The  question  raised  in  the  case  relatea  to  • 
claim  made  under  the  Agricultural  Holdings 
(Scotland)  Act  of  1888  for  oompenaation  for 
permanent  improvements  made  by  the  tenant 
during  the  period  of  his  tenancry.  By  that 
statute  it  is  necessary  for  any  tenant  wlio  is 
claiming  compensation  to  give  notice  to  his 
landlord  of  his  intention  to  do  so  at  least  fooi 
months  before  the  termination  of  his  lease,  and 
the  question  here  is,  whether  that  neoeesaij 
notice  was  given  four  months  before  the  termi- 
nation of  the  lease,  and  that  raises  the  qoeetioB 
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when  did  the  tenancy  of  the  fann  oome  to  on 
end? 

The  tenancy  commenced  in  1866,  and  was  to 
be  for  nineteen  years.  The  entry  was  to  be  at 
Whitsonday  1866,  and  therefore  the  lease  ter- 
minated at  Whitsunday  1885.  Nov,  the  term  of 
'Whitsunday  is  the  16th  of  May,  bnt  it  is  said  that 
in  this  case  the  tenancy  only  commenced  apon 
the  26th  of  May  1866,  and  not  npon  the  IRth — 
that  is  to  say,  that  by  the  onstom  of  that  part  of 
the  oonntry  in  which  this  farm  is  sitnated,  the 
26th  of  May  was  by  cnstom  held  to  be  the  Whit- 
Bimday  term  for  entry  and  for  termination  of 
the  agricaltoral  lease.  It  is  admitted  that  the 
notice  from  the  tenant  of  his  intention  to  claim 
compensation  was  made  fonr  months  before  the 
26th  of  May,  but  not  four  months  before  the 
16th ;  the  question  therefore  is,  did  the  tenancy 
terminate  before  the  26th  of  May,  because  if  it 
did,  then  the  notice  was  not  properly  given  ? 

On  the  authorities  the  result  is,  that  the  16th 
day  of  May  is  the  term  of  Whitsunday,  and 
where  Whitsunday  is  mentioned  as  a  term  of 
entry  or  of  the  termination  of  a  lease  of  an  agri- 
cultural subject,  that  expression  means  the  15th 
of  May  and  nothing  else.  If  the  tenancy  is  to 
be  regulated  solely  by  the  words  of  the  lease,  its 
termination  must  be  upon  the  15th  of  May,  and 
the  ii6th  is  altogether  beyond  the  operation  of 
the  lease.  It  is  said,  however,  that  even  if  thai 
is  true,  and  that  the  expression  Whitsunday 
1886  had  the  signifioation  that  the  lease  ended 
on  the  16th  of  May  if  there  was  nothing  else, 
yet  by  the  cnstom  of  the  country  the  26th 
and  not  the  16th  of  May  is  taken  as  the  term  of 
Whitsunday.  If  that  allegation  had  stood  alone 
we  could  not  have  given  effect  to  it.  But  that 
is  not  the  only  thing  that  affects  the  question 
here.  It  is  admitted  by  both  parties  that  pos- 
session was  given  on  the  26  th  of  May  1866. 
It  is  not  said  that  under  the  leaee  the  tenant 
oonld  have  demanded  entry  to  his  farm  sooner, 
and  I  do  not  think  that  that  wonld  have  been 
possible,  because  I  think  that  the  fact  that  the 
tenant  did  not  enter  npon  the  occupation  of  the 
farm  till  the  26th  May  showed  that  both  parties 
had  agreed  that  the  26th  was  to  be  the  time  of 
entry.  Therefore  I  think  it  is  quite  plain  that 
the  lease  did  not  terminate  until  the  26lh  of  May 
1886,  because  the  tenant  was  entitled  to  a  lease 
for  nineteen  years  and  that  did  not  expire  till  the 
26th  of  May  1885.  To  plead  custom  is  one  thing, 
bnt  to  plead  that  the  actings  of  parties  showed 
that  they  were  proceeding  npon  a  recognised  local 
cnstom  is  quite  another  thing.  The  question  is, 
at  what  time  did  Barron's  right  as  tenant  cease. 
It  did  not  and  could  not  cease  until  the  26th  of  May 
1885,  because  then  and  only  then  did  the  nineteen 
years  for  which  the  lease  was  granted  expire. 
I  think  that  it  is  shown  that  the  parties  had  agreed 
that  the  custom  that  the  26th  of  May  should  be 
regarded  as  the  Whitsunday  term  should  apply 
to  this  contract  as  it  applied  to  other  contracts 
about  agricultural  subjects  in  the  same  part  of 
the  oonntry.  That  is  shortly  the  view  at  which  I 
have  arrived,  and  therefore  I  am  of  opinion  that 
the  notice  by  the  tenant  was  given  in  time.  I 
do  not  agree  with  the  opinion  expressed  by  the 
Lord  Ordinary.  I  do  not  think  that  the  authori- 
ties at  all  conflict  with  the  view  I  have  expressed. 
The  Act  of  1690  only  made  the  moveable  term  of 
Whitsunday  into  a  permanent  one,  but  that  left 


it  within  the  powers  of  contracting  parties  to 
show  what  the  expressions  used  in  the  contract . 
really  meant. 

LoBD  YouHo — I  am  of  the  same  opinion.  The 
question  we  have  to  decide  is  one  of  fact,  although 
in  connection  with  it  we  have  to  face  a  legal  ques- 
tion. The  question  of  fact  is,  when  according 
to  the  contract  of  lease  between  the  parties  did 
the  respondent's  tenancy  determine,  i.e.,  oome  to 
an  end  ?  We  have  the  lease  before  ns  Which  was 
entered  into  between  the  respondent  and  his 
landlord,  that  is,  the  suspender's  predecessor  in 
title.  I  would  wish  to  observe  here  that  in  my 
opinion  the  question  before  ns  is  not  in  anyway 
affected  by  the  fact  that  one  of  the  parties  to  the 
contract  was  an  heir  of  entail  succeeding  to  aa 
entailed  estate.  I  think  the  question  is  exactly 
the  same  as  if  it  was  between  Uie  original  parties 
to  the  lease.  Now  we  have  the  lease  here,  and 
the  only  words  of  importance  in  it  are  these— 
after  defining  the  limits  of  the  farm  to  be  let — 
"  And  that  for  the  period  of  nineteen  years  from 
and  after  the  term  of^Whitsunday  Eighteen  hun- 
dred and  sixty  six,  which  is  hereby  declared  to 
be  the  term  of  entry  under  this  lease."  The 
parties  are  agreed  that  the  effect  of  that  language 
is  to  make  the  tenancy  determine  at  Whitsunday 
1885,  and  that  term  falls  either  on  the  15th  or  the 
26th  day  of  May  1886.  The  question  is,  on  which 
of  these  days  did  the  tenancy  determine. 

Now,  we  know  that  the  day  which  is  now  the 
26th  of  May  was  formerly  the  15th  before  the 
Act  of  Geo.  II.,  and  so  we  are  accustomed  to 
speak  of  these  two  days  as  Whitsunday  old  style 
and  Whitsunday  new  style.  Now,  did  the  parties 
mean  that  the  term  of  Whitsunday  was  to  be 
Whitsunday  old  style  or  Whitsunday  new  style, 
viz.,  the  15th  of  May.  The  Act  of  1690  does  not 
affect  the  question.  It  is  also  a  matter,  not  of 
legal  knowledge,  but  within  the  knowledge  of  all 
who  have  to  deal  with  such  matters  through  Scot- 
land, that  the  16th  of  May  is  generally  regarded 
as  the  term  of  Whitsunday.  The  Act  of  1690 
may  have  had  a  good  deal  to  do  in  making 
that  the  general  opinion  through  the  country, 
but  that  IB  a  mere  incidental  circumstance.  In 
Aberdeenshire,  where  the  farm  which  was  the 
subject  of  this  lease  is  situated,  it  is  admitted  by 
both  parties  that  when  they  talk  of  Whitsunday 
in  regard  to  agricultural  subjects  they  mean 
Whitsunday  old  style,  viz.,  the  26th  of  May,  and 
not  Whitsunday  new  style,  the  15th  of  May, 
and  there  is  nothing  in  the  common  law  of 
Scotland  or  in  any  statute  to  prevent  them 
meaning  that  when  they  talk  of  the  term 
of  Whitsunday.  Well,  did  the  parties  to  this  case 
mean  that  ?  Not  to  encumber  the  question  before 
ns,  I  may  say  that  I  think  they  did  mean  that,  and 
that  it  would  have  been  enough  for  the  determi- 
nation of  this  question  to  say  merely  that 
they  meant  the  26th  of  May  to  be  the  date 
whenever  they  used  the  term  Whitsunday  in  the 
lease  either  as  a  term  of  entry  or  of  the  determi- 
nation of  the  lease.  I  think  I  would  go  rather 
farther  than  I  understand  your  Lordships  are 
prepared  to  go  as  to  the  rule  of  law  that  parties 
engaged  in  a  particular  trade,  and  using  language 
which  is  familiar  to  that  trade,  and  which  has  a 
particular  sense  in  the  trade  operations,  when  they 
nse  that  particular  language  in  the  course  of  trade, 
presumably  use  it  in  ttie  sense  in  which  it  is  used 
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in  the  trade.  Bnt  farther,  it  ia  proved  to  dfr- 
monstration  in  this  case  that  the  parties  to  this 
lease  did  mean  by  their  language  in  this  lease 
what  it  is  conceded  parties  in  similar  circnm- 
stances  do  usually  mean,  because  the  tenant 
entered  and  took  possession  on  the  26th  of  May 
1866,  and  held  the  land  as  tenant  for  nineteen 
years  from  that  date.  Therefore  npon  the  con- 
tract between  the  parties  I  think  it  quite 
plain  that  the  farm  was  let  for  nine- 
teen years  from  the  26th  Hay  1866.  This 
would  haye  applied  to  a  verbal  lease  for  a 
year — the  length  of  time  does  not  matter.  If 
the  parties  in  their  communings  in  regard  to 
the  lease  for  a  year  had  used  the  expression 
VHiitsnnday,  it  woold  have  been  competent  to 
refer  the  matter  to  the  oath  of  the  parties,  and 
have  oral  evidence  as  to  what  they  meant  by  the 
use  of  that  term  Whitsunday. 

Bnt  we  are  not  dealing  with  any  mysterious 
matter.  I  am  persuaded,  as  a  judge  is  usually  per- 
suaded, that  the  meaning  of  the  contract  entered 
into  between  the  parties  to  it  was,  that  the  lease 
was  to  ran  for  nineteen  years  from  the  26th  May 
1866,  and  that  consequently  it  ended  on  the  26th 
May  1885.  Well,  the  lease  commenced  on  the  26th 
May  and  ended  on  the  26th  May,  and  on  that 
simple  ground  I  am  of  opinion  that  we  should 
decide  the  case  in  favonr  of  the  respondent. 

I  do  not  think  the  Act  of  1690  has  anything  to 
do  with  it.  The  change  made  by  that  Act  was 
just  the  change  from  the  fluctuating  ecclesiastical 
period  to  a  fixed  term.  We  have  here  a  conven- 
tional term,  and  I  think  that  is  the  term  that 
the  parties  to  this  contract  meant  when  they  used 
the  expression  term  of  Whitsunday. 

I  am  therefore  of  opinion  that  the  case  should 
be  decided  in  favour  of  the  respondent  on  two 
grounds — 1st,  That  we  have  evidence  by  the  ad- 
mission of  both  parties  that  parties  in  the  district 
in  similar  circumstances  to  those  here  mean  by 
the  term  Whitsunday  the  26th  of  May  ;  and 
secondly,  that  it  is  proved  that  the  parties  to  this 
contract  meant  that  date  by  the  expression  "term 
of  Whitsunday." 

liOBD  CauaHHiii — I  have  come  to  the  same  con- 
clusion. I  think  that  the  true  interpretation  of  the 
words  in  this  lease,  "term  of  Whitsunday,"  is  the 
date  of  the  26th  of  May.  If  there  had  been  with- 
in the  lease  such  words  as  "  by  the  term  of  Whit- 
sanday  1866  we  mean  the  26th  day  of  May  1866 
to  be  the  time  of  entry  upon  the  farm,"  there  is 
no  doubt  that  the  condition  would  have  been  quite 
a  good  one.  There  being  no  such  words  in  the 
lease,  then  if  no  inference  could  be  drawn 
from  the  conduct  of  the  parties,  the  expression 
"  Whitsunday  "  must  be  t^en  to  mean  the  16th 
of  May.  But  although  that  is  the  meaning 
genendly  attributed  to  these  words,  still  the  words 
admit  of  such  qnalifioation  as  I  have  mentioned. 
That  which  the  parties  have  said  mast  be  taken 
as  imported  into  the  lease.  The  parties  have  not 
indeed  actually  said  it  in  the  lease  itself,  but  if  we 
want  an  interpretation  of  the  words  in  the  lease 
the  conduct  of  parties  is  the  best  interpretation 
that  can  be  afforded. 

The  parties  said  in  the  lease  "the  term  of 
Whitsunday  1866,  which  is  hereby  declared  to  be 
the  term  of  entry  under  this  lease."  Now  what 
was  the  day  on  which  entry  was  to  be  obtained. 
Both  parties  have  admitted  that  that  day  was  the 


36th  of  May  1866,  and  accordingly  that  was  the 
day  in  which  entry  was  obtained  under  the  mis- 
sives of  lease,  although  the  principal  deed  itself 
was  not  signed  nntil  Jane  1867.  Bat  that  was 
very  shortly  after  the  tenant  had  entered  npon 
the  occupation  of  the  farm,  and  both  the  landlord 
and  the  tenant  must  have  been  folly  aware  of 
their  respective  rights  and  duties  under  the  leesa 
Just  in  the  same  way  we  must  read  the  expreasian 
"  term  of  Whitsunday  "  used  in  the  lease  in  refer- 
ence to  the  determination  of  the  tenancy.  If  the 
tenancy  did  not  begin  nntil  the  26th  of  May  1866, 
then  it  did  not  end  until  the  26th  of  May  188fi. 
There  was  indeed  no  difficulty  made  when  tliat 
period  did  actually  arrive.  The  tenant  remained 
on  as  a  matter  of  course,  and  as  nothing  to  the 
contrary  was  said,  we  must  tal(e  it  that  he  re- 
mained with  the  landlord's  sanction  until  the  26th 
of  May.  It  appears,  then,  when  we  have  thoaa 
facts  before  us,  that  the  26th  most  be  talcan  to  be 
the  true  meaning  of  the  words  used  in  the  lease 
"term  of  Whitsunday." 

LoBD  BtrraxEruBD  CiiAbk— I  am  of  the  same 
opinion. 

The  Court  recalled  the  I<ord  Ordinary's  inter- 
locutor, repelled  the  reasons  of  suspension,  and 
refused  the  interdict  craved. 

Oounsel  for  Suspender — Comrie  Thomson — 
Darling.     Agents— H.  B.  &  F.  3.  Dewar,  W.S. 

Oounsel  for  Bespoudents — D.-F.  Mackintosh, 
Q.O.  —  Salvesen.  Agent  —  Thomas  M'Nangbt, 
8.S.O. 


HOUSE  OF  LOEDS. 


Friday,  May  14. 

(Before  Lord  Ohancellor  Henchell,  l<ords  Wat- 
son, Ashbourne,  and  Fitzgerald.) 

HAOISTBATES     OF     GLASGOW    V.    COMMIS- 
SIONERS OF  POMCE  OF  UILLHEAO. 
(^AnU  vol.  xxii.  p.  580,  and  12  R.  864.) 

Soad— Bridge — Bridge  parify  in  one  Burgh  mut 
partly  in  atuMer,  and  AeeommedaUnn  Trafle 
of  Other  Plaeet—lAobUitf/  for  MaiiUenaneo— 
Road*  and  Bridget  Act  1878  (MCi.  37  and  38)u 
Section  37  of  the  Roads  and  Bridges  Act 
1878  provides  that  "  where  a  bridge  is  not 
situated  wholly  within  one  county  or  burgh, 
the  expense  of  maintaining,  and  if  need  be 
of  rebuilding  the  same  stuil,  failing  agree- 
ment, be  a  charge  equally  against  the  troa- 
tees  of  the  county  or  counties  and  local 
authority  or  authorities  of  the  burgh   or 
burghs  within  which  it  is  partly  situated." 

By  section  88  it  is  provided  that "  Where- 
as there  are  or  may  be  bridges  in  Scotland 
which  accommodate  the  traffic  not  only  of 
the  ooanty  or  counties  or  burgh  or  burghs, 
as  the  case  may  be,  within  which  they  ar* 
locally  situated,  but  also  of  the  adjoining 
county  or  of  other  counties  and  burgh  or 
burghs,  or  one  or  more  of  them,  and  it  ia 
not  reasonable  that  the  whole  burden  of 
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maaasing,  maintaining,  repairing,  and  if 
need  be  reboilding  snob  bridge,  and  of  pay- 
ing the  debt  affecting  or  which  may  affect 
the  same,  ahoald  be  impoaed  on  the  connty 
or  burgh  within  which  they  are  so  situated," 
the  eonnties  and  borgh  aathoritiea  may 
agree  that '  'any  each  bridge"  accommodating 
other  traffic  than  that  of  the  connty  or  burgh 
within  which  it  is  situated,  and  may  agree  as 
to  the  proportions  in  which  the  cost  of  main- 
taining, and  if  need  be  rebuilding  such  bridge, 
ahall  be  borne  "  by  the  county  or  counties, 
burgh  or  bnrghs,  to  which  it  is  common," 
and  that  application  may  be  made  to  the 
Secretary  of  State  to  determine  that  any  bridge 
locally  situated  within  a  county  or  bargh  shall, 
in  respect  of  its  accommodating  other  traffic 
than  that  of  such  county  or  burgh,  "be 
deemed  to  belong  in  common  to  the  county 
or  counties  and  burgh  or  burghs  to  be  named 
in  bis  determination. " 

HM  (off.  judgment  of  First  Division)  that 
see.  88  was  not  limited  to  the  case  of  a  bridge 
wholly  sitnated  within  one  connty  or  burgh, 
bnt  applied  to  the  case  of  a  bridge  partly 
sitnated  in  one  burgh  and  partly  in  another, 
and  which  accommodated  traffic  not  only  of 
the  burghs  in  which  it  was  situated,  but  also 
of  the  adjoining  county  and  adjoining  burglis. 
This  case  is  reported  in  Oonrt  of  Session,  ante, 
▼ol.  zzii.  p.  580,  and  12  B.  864,  20th  March  1885. 
The   Ifagistrates  of  Glasgow  (porsuers)  ap- 
pealed. 
At  delivering  judgment — 
LoBD  Chanoeixob — This  action  was  brought 
by  the  Lord  Provost,  Magistrates,  and  Town 
Council  of  Glasgow  in  order  to   interdict  the 
Oonunissioners  of  Police  of  the  burgh  of  Billhead 
from  proceeding  in  an  inqniry  instituted  nnder 
section  88  of  the  Roads  and  Bridges  (Scotland) 
Act  1878  with  respect  to  two  bridges  across  the 
river  Kelvin,  both  of  which  are  situated  partly 
within  the  city  of  Glasgow  and  partly  within  the 
bnrghjot  Hillhead.     The  Lord  Ordinary  assoilzied 
the  defenders  from  the  conclusions  of  the  action, 
and  his  interlocutor  was  affirmed  by  the  First 
Division  of  the  Oonrt  of  Session.     The  deter- 
mination of  the  action  depends  upon  the  con- 
struction of  section  88  of  the  Boads  and  Bridges 
(Scotland)  Act  1878,  which  provides  for  certain 
proceedings   whereby  the    localities   in    which 
bridges  are  sitnated  may  be  relieved  of  a  portion 
of  the  expense  of  maintaining  them  where  they 
accommodate  the  traffic  of  other  localities.     The 
contention  on  the  part  of  the  pursuers  is  that 
the   proceedings   instituted   by  the    defenders, 
though    they  would    have    been  lawful  if  the 
bridges  in  question  had  been  situated  entirely  in 
one  bnrgh,  were  not  authorised  by  the  enactment, 
which,  it  was  contended,  is  inapplicable  to  bridges 
situated  partly  in  one  burgh  and  partly  in  another. 
The  sole  question  in  the  action  is  whether  this 
contention  is  well  founded.      The  preamble  of 
section  88  is  in  these  terms: — "Whereas  there 
are  or  may  be  bridges  in  Scotland  which  acco- 
modate, or   may  accommodate,  the   traffic,   not 
only  of  the  county  or  counties,   or  burgh  or 
burghs,  as  the  case  may  be,  within  which  they 
are  locally  sitnated,  but  also  of  the  adjoining 
county,  or  of  other  counties  and  burgh  or  burghs, 
or  one  or  more  of  them,  and  it  is  not  reasonable 


that  the  whole  burden  of  managing,  maintaining, 
repairing,  and,  if  need  be,  rebuilding  su^ 
bridges,  and  of  paying  the  debt  affecting  or 
which  may  affect  the  same,  shall  be  imposed 
upon  the  county  or  bsrgh  within  which  they  are 
so  sitnated." 

It  appears  to  me  clear  that  the  language  of 
this  preamble  which  speaks  of  bridges  "  accom- 
modating the  traffic  of  the  county  or  counties, 
or  bnrgh  or  bnrghs,  other  than  those  in  which 
they  are  locally  aitoatod,"  applies  in  express  terms 
to  bridges  loo^y  sitnated  in  more  than  one  burgh, 
and  no  reason  was,  or  I  think  could  be,  suggested 
in  argument  why  that  mischief  recited  in  the 
preamble,  and  which  the  enactment  was  intended 
to  remove,  existed  less  in  the  case  of  such  bridges 
than  in  the  case  of  a  bridge  situated  entirely  with- 
in the  ambit  of  a  single  county  or  burgh.  One 
would  expect,  therefore,  to  find  that  the  enact- 
ment following  a  preamble  thus  worded  would 
apply  alike  to  all  such  bridges.  Accordingly  the 
enactment  begins  in  these  terms — "Be  it  enacted 
that  in  respect  of  snoh  bridges  the  following  pro- 
visions shall  have  effect. "  This,  in  my  opinion, 
makes  all  the  provisions  of  the  section  expressly 
applicable  to  all  such  bridges  as  fall  within  the 
description  of  the  preamble,  including,  therefore, 
bridges  situated  in  more  than  one  burgh.  It  is 
true  that  in  the  latter  part  of  the  section  it  is 
provided  that  "  It  shall  be  lawful  for  the  county 
road  clerk  or  clerk  of  supply  of  any  county,  or 
for  the  town  clerk  or  clerk  of  any  bnrgh,  to  apply 
to  the  Secretary  of  State  to  determine  that  any 
bridge  locally  situated  within  a  county  or  bnrgh 
in  respect  of  its  accommodating  other  traffic  than 
that  of  such  burgh  or  county  only  shall  be 
deemed  to  belong  in  common  to  the  county  or 
counties  and  burgh  or  bnrghs  to  be  named  in  his 
determination."  It  was  argued  that  this 
language  could  not  apply  to  a  bridge  situated 
partly  in  one  bnrgh  and  partly  in  another.  I 
am  unable  to  arrive  at  such  a  condusion.  The 
language  used  might,  perhaps,  have  been  more 
apt,  but  reading  the  whole  section  together,  I  see 
no  diffionlty  in  so  construing  these  words  as  to 
include  all  the  cases  to  which  the  earlier  part  of 
the  section  declares  that  the  enactment  is  to 
apply ;  and  I  think  that  the  1th  section  of  the 
18th  Vict.  cap.  21,  makes  it  clear  that  this  is  the 
proper  construction.  It  has  been  argued  that 
there  is  some  inconsistency  between  the  pro- 
visions of  section  88,  when  thus  construed,  and 
the  provisions  of  section  37.  To  my  mind  there 
is  none.  Section  11  of  the  Act  provides  that 
each  county  or  bnrgh  shall  be  bound  to  maintain 
that  portion  of  the  highway  which  is  situated 
within  it  Bnt  inasmuch  as  it  would  have  been 
very  inconvenient  that  the  liability  to  repair  por- 
tions, and  not  always  well-deflned  portions,  of  a 
single  structure  like  a  bridge  should  devolve  upon 
separate  authorities,  section  37  made  the  repair 
and  maintenance  of  these  structures  a  matter  to 
be  carried  out  jointly  by  the  authorities  of  the 
several  local  areas  in  which  they  are  situate.  To 
this  extent  it  settled,  I  think  conclusively,  the 
liabilities  of  these  authorities  respectively.  But 
section  88  has  a  totally  different  purpose.  It  is 
intended  to  meet  the  cases  in  which  it  is  not  fair 
that  the  locality  or  localities  in  which  the  bridge 
is  situate  should  be  left  to  bear  the  entire  burden 
of  its  repair  by  reason  of  iia  aooommodating  the 
traffic  of   other   localities;   and  it  provides  a 


Digitized  by 


Google 


622 


The  ScoUish  Law  Beporier.—Vol  XXIll. 


I        IU7  14,  ISSIl 


BOheme  by  vhioh  gome  relief  may  be  given  to  the 
aathorities  whose  liability  is  created  by  the  looal 
Bitaation  of  the  bridge.  Upon  the  whole,  there- 
fore, I  am  of  opinion  that  the  interlocutor  ap> 
pealed  from  Bhoald  be  affirmed,  and  the  appeal 
dismissed  with  costs,  and  I  move  your  Lordships 
accordingly. 

LoBD  Watson — ^I  am  of  opinion  that  the  deoi- 
rion  of  the  Conrt  below  is  right,  and  that  the  in- 
terlocutor appealed  from  must  be  affirmed.  Sec- 
tion 11  of  the  Act  of  1878  imposes  npon  connty 
and  burgh  authorities  the  duty  of  managing  and 
maintaining  the  highways  and  bridges  within 
their  respective  areas.  Had  that  been  the  only 
enactment  npon  the  subject  in  all  cases  where  a 
bridge  is  partly  situated  in  two  areas,  whether 
county  or  burghal,  each  authority  would  have 
been  charged  with  the  maintenance  of  that  por- 
tion of  the  fabric  of  the  bridge  and  its  approaches 
which  was  locally  situated  within  its  own  terri- 
tory. It  is,  however,  provided  by  section  87  that 
in  such  oases  the  whole  cost  of  the  maintenance 
and  repair  shall  be  borne  equally  by  the  two 
authorities  interested,  the  management  of  the 
bridge  being  vested  in  a  joint  committee  to  be  ap- 
pointed by  them.  A  bridge  cannot,  like  a  road, 
be  suitably  apportioned  between  two  sets  of 
managers,  because  the  stability  of  the  fabric  de- 
pends more  or  less  npon  the  condition  of  all  its 
parte;  and  the  due  maintenance  of  part  of  the 
fabric  in  one  area  might  necessitate  the  repair  of 
part  situate  in  another  area  and  under  different 
management.  The  enactments  of  section  87  were 
manifestly  intended  to  prevent  disputes,  and  pos- 
sibly disasters,  which  might  have  arisen  under  a 
system  of  divided  management  and  responsibility. 
The  11th  and  37tb  clauses  of  the  Act  deal  with  the 
management  and  maintenance  of  bridges  upon 
considerations  derived  from  the  locality  in  which 
they  are  situated.  Section  88,  which  your  Ix>rd- 
ships  have  to  construe,  relates  to  an  entirely 
different  subject-matter.  Its  provisions  refer, 
not  to  the  position  of  the  bridge  as  being  within 
a  particular  area  or  areas,  but  to  the  character  of 
the  traffic  which  it  accommodates.  These  provi- 
sions contemplate  the  case  of  bridges  which  ao- 
commodate  not  only  the  traffic  of  the  areas  in 
which  they  are  situated,  but  also  that  "  of  the  ad- 
joining county  or  of  other  counties  and  burgh  or 
burghs,  or  one  or  more  of  them,"  and  it  appears 
to  me  that  their  object  is  to  relieve  the  authority 
of  the  looal  ares  from  the  burden  of  maintenance 
to  an  extent  proportionate  to  the  amount  of  such 
foreign  traffic.  It  may  be  said  that  in  a  certain 
sense  every  bridge  which  is  used  by  persons  com- 
ing from  another  district  accommodates  the 
traffic  of  that  district.  I  do  not  think  that  is  the 
kind  of  case  which  section  88  was  meant  to  pro- 
vide for.  But  there  may  be  in  a  burgh,  for  in. 
stance,  a  bridge  which  is  extensively  used  for 
thtongh  traffic  passing  between  two  termini  out- 
side the  burgh,  or  for  other  traffic  which  can  in 
no  reasonable  sense  be  characterised  as  burgh 
traffic.  That  is  the  kind  of  case  to  which  I  un- 
derstand the  provisions  of  section  88  to  apply, 
and  if  a  bridge  does  in  point  of  fact  accommo- 
date foreign  tiraffio  of  that  description  there  can, 
in  my  opinion,  be  no  a  priori  probability  that 
the  Legidatnre  meant  to  give  relief  provided  snoh 
bridge  was  wholly  within  one  burgh,  and  to  with- 
bold  xeliaf  in  the  event  of  its  being  situated  with* 


in  two  burghs.  For  the  purpose  of  this  oaae  the 
preamble  of  section  88  is  the  most  important  part, 
of  'the  clause.  The  expressions  which  occur  in 
the  preamble,  "the  county  or  counties,  or  baigh 
or  burghs,  as  the  case  may  be,  within  which  they 
are  loa&lly  situated,"  appear  to  me,  aooording  to 
their  natural  meaning,  to  include  a  bridge  in  two 
counties  or  in  two  burghs,  as  well  as  a  bridge 
wholly  situated  in  one  county  or  in  one  burgh. 
I  am  unable  to  discover  any  good  reason  for  hid- 
ing that  the  expression  "bridge  in  a  burgh  or 
burghs  "  is  exclusive  of  a  bridge  which  happens 
to  be  within  two  burghs.  I  am  accordingly  of 
opinion  that  the  bridge  in  dispute,  which  ia  partly 
in  the  royal  bargh  of  Glasgow  and  partly  in  the 
Police  burgh  of  Triiih«A/i,  u  within  the  class  of 
bridges  described  in  the  language  of  the  preamble, 
and  may  be  brought  under  the  operation  of  sec- 
tion 88,  if  after  the  requisite  statutory  procedure 
has  been  followed  out  the  Secretary  of  State  shall 
so  determine.  Bat  it  has  been  argued  that  the 
special  enactments  contained  in  sub-sections  (1) 
to  (4)  inclusive  are  expressed  in  terms  which  in- 
dicate that  the  Legislature  did  not  intend  the  pro- 
visions of  section  88  to  apply  to  any  bridge  which 
is  not  wholly  situated  in  one  county  or  one  bntgh. 
It  does  not  appear  to  me  that  these  enaetanenti 
are  so  framed  as  to  exclude  the  case  of  a  bridge 
sitnated  in  two  burghs.  Upon  that  point  I  agree 
with  the  reasoning  of  the  majority  of  the  Judges 
in  the  Court  below,  and  shall  not  repeat  it.  But 
I  desire  to  say  that  even  if  it  were  shown  that  the 
language  of  these  sub-sections  is  inapplicable  to 
a  bridge  within  two  burghs,  it  would  not,  in  my 
opinion,  be  a  necessary  consequence  that  snoh  a 
bridge  was  not  entiUed  to  the  benefit  of  their 
enactments.  The  fact  that  the  sub-seotioDS  were 
expressed  in  terms  which,  taken  per  $e,  would  ex- 
clude some  of  the  bridges  mentioned  in  the  pre- 
amble, would,  in  my  opinion,  be  immaterial  when 
the  Legislature  has  expresdy  enacted  that  they 
shall  apply  to  all  these  bridges. 

LoBD  AsHBonsm  and  Lobd  FirzasRAU)  con- 
curred. 

The  appeal  was  dismissed  with  costs. 

Counsel  for  Pursuers  (Appellants) — Sir  B. 
Webster,  Q.O.- J.  P.  B.  Bobertson,  Q.C.— Iaur. 
Agents  —  Simpson,  Waterford,  Qoodhati.  jk 
Medcalf,  for  Campbell  &,  Smith,  S.S.O. 

Counsel  for  Defenders  (Bespondents) — Lord 
Advocate  Balfour,  Q.C.  —  Henderson  Begg. 
Agents — W.  A.  Loch,  for  Morton,  Neilson,  ft 
Smart,  W.a 
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OOUBT    OF    SESSION. 


Fridatf,  May  21. 

OUTER    HOUSE. 

[Lord  Trayner. 
OUNN  V.  THE  PAROCHIAL  BOARD  OF 
DOLLAR. 

OUb«—Tjand*  (Hau»e$  C<mm>lidati«a  (ScoUand) 
Aet  1846,  (CO.  SO— JSe-inveOmetU  of  Purchate 
M<nuy—Expen»e». 

Where  the  parobasa-money  of  land  oom- 
polsorily  taken  had  been  inyestcd  on  herit- 
able security  ander  the  Landa  Clauses  Act, 
section  68,  and  the  bond  had  been  paid  up 
by  the  borrower,  JuHd  in  an  application  for 
its  re-inyestment  in  -consols,  that  the  pro- 
moters of  the  undertaking   must  pay  the 
expenses  of  the  appUoation  and  of  the  re- 
investment. 
This  -was  a  petition  by  the  Bey.  Angus  Onnn, 
minister  of  the  parish  of  Dollar,  for  authority  to 
reinyest  in  consols  the  purchase-money  of  part  of 
the  glebe  of  that  parish  taken  by  the  Parochial 
Board  for  pablio  purposes. 

In  the  year  1877  the  Parochial  Board  ac- 
quired a  portion  of  the  glebe  of  the  parish  for 
the  enlargement  of  the  burial  ground,  in  virtue 
of  the  powers  contained  in  the  Lands  Clauses 
Consolidation  (Scotland)  Act  1845  (8  and  9  Vict. 
o.  19),  and  the  Burial  Grounds  (Scotland)  Act 
1865  (18  and  19  Vict.  o.  68).  The  sum  of 
£404,  68.  sterling,  being  the  price  of  the  land  so 
acquired,  was  duly  deposited  in  bank  by  the 
Parochial  Board  in  tbe  names  of  the  moderator 
and  clerk  of  the  Presbytery  of  Stirling,  and  of 
Mr  Gunn,  the  petitioner.  In  the  following  year 
the  Court,  on  the  application  of  Mr  Ghmn, 
authorised  the  investment  of  £400  of  the  pnr* 
chase-money  upon  heritable  Becnrity  under  a 
bond  and  disposition  in  security  in  the  ordinary 
form,  in  terms  of  section  C8  of  the  Lands  Clauses 
Act.  The  expenses  of  this  applicatioD,  and  of 
the  steps  necessary  to  the  investment,  were  paid 
by  the  Parochial  Board. 

In  1885  the  borrower  paid  up  the  bond,  no 
call  having  been  made  upon  him  to  do  so  by  the 
petitioner,  who  did  not  desire  to  change  the  in- 
vestment  The  money  was  paid  into  bank  upon 
deposit-receipt  as  before,  and  the  present  appli- 
cation was  made  for  authority  to  re-invest  the 
sum  so  depowted  in  consols,  in  terms  of  said  sec- 
tion 68  of  the  Lands  Clauses  Act.  The  petitioner 
further  prayed  the  Court  "  to  And  the  said  Par- 
ochial Board  liable  to  the  petitioner  in  the  ex- 
pense of  the  application  and  procedure  to  follow 
hereon,  and  also  in  any  expense  that  may  be  in- 
curred by  him  in  the  investment  aforesaid,  and 
to  deoerii  against  them  for  payment  thereof  to 
the  petitioner." 

By  section  79  of  the  Lands  Olanses  Act  it  is 
provided  that  "  Li  aU  cases  of  monies  deposited 
in  bank  under  the  provisions  of  this  or  the 
speoial  Aot,  or  any  Act  incorporated  there- 
with ...  it  shall  be  lawful  for  the  Court  of 
Sesrion  to  order  the  expenses  of  the  following 
matters,  including  tberein  all  reasonable  charges 


and  expenses  incident  thereto,  to  be  paid  by  the 
promoters  of  the  nndertaking  (that  is  to  say), 
the  expense  of  the  purchase  or  taking  of  the 
lands,  or  which  shall  have  been  incurred  in  con- 
sequence thereof,  other  than  such  expenses  as 
are  herein  otherwise  provided  for,  and  the  ex- 
pense of  the  investment  of  sndi  monies  in 
government  or  real  securities,  and  of  the  re- 
investment thereof  in  the  purchase  of  other  lands, 
and  of  re-entailing  any  such  lands,  and  incident 
thereto,  and  also  the  expense  of  obtaining  the 
proper  orders  for  any  of  tbe  purposes  aforesaid, 
and  of  the  orders  for  the  payment  of  the  divi- 
dends and  interest  of  the  securities  upon  which 
gaoh  monies  shall  be  invested,  and  for  the  pay- 
ment of  the  principal  of  such  monies  or  of  tbe 
securities  upon  which  such  monies  shall  be  in- 
vested, and  of  all  proceedings  relating  thereto,  ex- 
cept such  as  are  occasioned  by  litigation  between  ad- 
verse claimants:  Provided  ^ways  that  the  expense 
of  one  application  only  for  re-investment  in  land 
shall  be  allowed,  unless  it  shall  appear  to  the  Court 
of  Session  that  it  is  for  the  benefit  of  the  psities 
interested  in  the  said  monies  that  the  aame  should 
be  invested  in  the  purchase  of  lands  in  different 
sums  and  at  different  times,  in  which  case  it  shall 
be  lawful  for  the  Court,  if  it  think  proper,  to  order 
the  expenses  of  any  such  investments  to  be  paid 
by  the  promoters  of  the  undertaking." 

No  answers  were  lodged,  but  the  Parochial 
Board  opposed  the  application  at  the  bar  in  so 
far  as  it  sought  to  have  them  found  liable  in  the 
expenses  either  of  the  proceedings  or  of  the  re- 
investment. 

Argued  for  the  petitioner — The  policy  of  the 
Lauds  Clauses  Act  was  to  impose  upon  the  pro- 
moters of  an  undertaking  which  took  land 
dedicated  to  a  public  purpose,  compulsorily,  the 
obligation  to  keep  the  ptirohase  money  undimin- 
ished until  suitable  lands  should  be  found  to  pur- 
chase with  it  as  equivalent  for  those  which  have 
been  taken.  The  petitioner  was  not  responsible 
for  the  calling  up  of  the  bond  which  had  rendered 
these  proceedings  necessary.  The  same  ques- 
tion had  arisen  in  England  under  the  corre- 
sponding section  of  the  English  Act  (8  and  9 
Vict.  c.  18,  sees.  70  and  80),  and  been  authori- 
tatively decided  in  favour  of  the  petitioner's 
contention  (in  re  BlyVi,'»  TrutU,  Ij.K.  16  £q. 
468 ;  in  re  Stewart's  Ettate,  L.B.  18  Eq.  74). 

Argued  for  the  respondents — It  was  here  sought 
to  impose  a  permanent  and  indefinite  liability 
upon  the  respondents.  If  the  petitioner's  con- 
tention were  afiBrmed  tbe  respondents  would  be 
liable  in  expenses  whenever  the  petitioner  chose 
to  change  the  investment.  In  Scotland  this  matter 
was  ruled  by  inveterate  practice  adverse  to  the 
petitioner's  contention. 

The  Lord  Ordinary  granted  the  prayer  of  the 
petition  and  decerned  against  the  Parochial  Board 
for  tbe  expenses  of  the  proceedings  and  of  the 
proposed  re-investment  in  terms  of  the  «ame. 

Counsel  for  Petitioner  —  C.  N.  Johnston. 
Agent — J.  B.  Maddntosh,  S.S.O. 

Counsel  for  Parochial  Board — Barling.  Agents 
— Myhie  &  Campbell,  W.S. 


Digitized  by 


Google 


624 


The  »soai»h  Law  Beporter.—  FoL  XXIII,  {J^'^iitj'^i^it^^' 


Saturday,  May  22. 

SECOND    DIVISION. 

[Sheriff  of  Stiilingahiie. 
BASS,  RATCLIFF,  &  QRBTTON  (LIMITED)  V. 
LAIDLAW. 

Trade-Name — Interdiet — '  'Bam'  Beer"—R^re*h- 
tnent  Room*  at  BaUway  Station — TraveUtrt. 
The  brewers  of  Bass  &,  Oo.  'g  beer  raised  an 
action  of  interdict  and  damages  against  the 
keeper  of  the  refreshment  rooms  at  a  rail- 
way station,    on   allegations  of  an  habitnal 
frandolent  practice  by  him  and  his  barmaids 
of   selling    as    "Bass's  beer"   a   beer  of  a 
different  and  inferior  kind.     The  Court  re- 
futed the  interdict,  on  the  ground  that  it 
was  proved  that  while  travellers  asking  for 
"Bass"  might  have  occasionally  been  sup- 
plied with  different  beer,  being  that  kept  by 
the  defend  er,  yet  when  they  asked  specially  for 
beer  of  Bass's  brewing  they  were  informed 
by  the  defender's  servants,  acting  on  his  in- 
structions, that  such  was  not  kept  in  stock. 
MessrsBass,  Batcliff,  J;  Oretton  (Limited),  brewers 
at  Burton-on-Trent,  in  this  petition  sought  to 
interdict  Thomas  Laidlaw,  the  lessee  of  the  re- 
freshment rooms  at  Stirling  Bailway  Station,  and 
all  others  acting  under  or  for  him,  from  "  selling 
as  ale  manufactured  by  the  pursuers,   ale  not 
manufactured  by  or  for  the  pursuers  ; "  and  also 
£500  as  damages  in  respect  of  his  having  sold  as 
ale  manufactured  by  the  pursuers,  ale  not  manu- 
factured by  or  for  them.    The  grounds  on  which 
the  interdict  was  craved  were  stated  as  follows: — 
The  beer  which  the  pursuers  manufactured  had 
acquired  an  extensive  reputation,  and  was  well 
known  at  home  and  abroad  under  the  names  of 
"  Bass  &,  Co.'s  East  India  Pale  Ale,"  or  "  Bass  £ 
Co.'s  Fale  Ale,"  or  Bass  to  Co.'s  Beer,"  or  "Bass' 
Beer."     It  yielded  them  large  profits,  and  in 
1854  they  had  adopted  and  duly  registered  in 
1875  a  special  label  as  a  trade-mark,  which  they 
sent  'out  with  their  beer,  whether  supplied  to 
retail  dealers  in  casks  or  in  bottles.      The  pur- 
suers had  recently  discovered  that  during  March, 
April,   May,  and  July  1886  the  defender  had 
habitually  sold  ales  at  his  refreshment  rooms 
under  the  false  pretence  that  it  was  ale  mann- 
factnred  by  the  pursuers,  whereas  he  supplied 
ale  not  manufactured  by  them,  and  of  an  in- 
ferior quality  to  their  ale,  to  the  detriment  of 
the  pursuers'  reputation. 

The  defender  denied  that  he  kept  ale  manu- 
factured by  the  pursuer  or  sold  ale  in  bottles  bear- 
ing their  label.  He  explained  that  it  was  possible 
that  when  the  assistants  were  busy  and  numerous 
customers  were  calling  for  beer — a  ' '  glass  "  mean- 
log  aglass  of  whisky,  "  Bass  "  meaning  "beer" — 
or  other  refreshments,  the  assistants  might  have 
gnpplied  the  beer  in  stock  without  remark  ;  but 
that  when  Bass's  beer  was  asked  for  specially, 
they  had  been  ordered  by  him  to  inform  the 
customers  that  it  was  not  kept  in  stock,  and  that 
they  had  done  so. 
Interim  interdict  was  granted. 
After  a  proof,  the  import  of  which  fully 
appears  in  the  notes  of  the  Sheriffs  and  in  the 
opinion  of  Lord  Young,  the  Sheriff-Substitute 


(BusTm)  recalled  the  interim  interdict  formerly 
granted,  and  assoilzied  the  defender. 

"  Note. —  .  .  .  The  ptinoipel  allegations  upon 
which  the  action  is  founded  are  contained  in  the 
8th  article  of  the  condescendence.  They  are  to 
the  effect  that  during  the  months  of  MaroTi^ 
April,  May,  and  July  1886  the  defender 
habitually  sold  ales  at  a  refreshment-room  at 
Stirling  Station  under  the  false  pretence  that 
it  was  ale  manufactured  by  the  pursuers.  There 
is  absolutely  no  evidence  to  be  found  in  the 
proof  to  justify  this  allegation  of  habitual  false 
and  fraudulent  representations.  On  the  other 
hand,  it  is  clearly  proved  that  the  defender  gave 
distinct  instructions  to  his  servants  that  any 
customer  asking  for  Bass'  beer  should  be  in- 
formed that  it  was  not  sold,  and  the  servants  all 
swear  that  these  instructions  were  carefully 
carried  out.  There  is  evidence  on  this  point  of 
two  gentlemen  who  having  desired  Bass'  ale 
were  informed  that  it  was  not  kept.  In  addition, 
there  was  no  notice  on  the  wails  that  Bass'  ale 
was  kept  in  stock,  and  the  beer  was  not  sold  in 
draught,  but  in  bottles  without  labels.  It  appears 
to  the  Sheriff-Snbetitute,  in  these  circumstances, 
that  the  publican  in  this  case  has  done  every- 
thing which  he  can  be  reasonably  expected  to  do 
to  prevent  the  possibility  of  any  member  of  the 
public  who  may  desire  the  manufacture  of  a 
particular  brewer  from'  being  led  to  suppose 
that  it  has  been  supplied  to  him  when  it  has  not, 
and  to  prevent  the  possible  injury  to  the  brewer's 
reputation  which  might  result  if  the  beer  so 
supplied  was  not  of  good  qualify. 

"If  the  public  want  a  particular  article  they 
most  be  careful  to  ask  specially  for  it,  and  take 
somepains  that  there  has  been  no  mistake. 

"  llie  pursuers,  however,  further  allege  several 
special  oases  in  which  certain  individuals  who 
have  been  examined  as  witnesses  have  been  given 
ale  not  the  manufacture  of  the  pursuers,  after 
having  asked  for  Bass'  beer. 

"Kow,  it  is  not  quite  dear  that  thisamoonts 
to  an  averment  of  fraudulent  false  representa- 
tions. There  is  a  great  deal  to  be  said  in  favour 
of  the  view  that  before  there  can  be  fraudulent 
false  representations  there  must  be  the  absence 
of  all  mistakes.  The  result  of  the  evidence  has 
convinced  the  Sheriff-Substitute  that  in  the  oases 
where  the  witnesses  asked  for  Bass'  beer,  it  is 
not  proved  that  the  barmaids  understood  anything 
more  than  that  the  customer  wanted  beer,  and 
that  in  every  case  in  the  proof  where  the  bar- 
maid was  made  to  understand  that  Bass'  beer 
was  specially  wanted  the  customer  was  told  that 
it  was  not  kept  in  stock. 

"  This  is  conclusive  of  the  case  so  far  as  the 
claim  of  damages  is  concerned.  It  also  deprives 
the  pursuers  of  the  right  to  ask  for  interdict.  A 
court  of  law  will  not  grant  interdict  exoept 
against  a  wrong  or  threatened  wrong.  There 
has  been  no  wrong  proved  in  this  case,  and  none 
is  certainly  threatened,  for,  on  the  other  hand, 
the  defender  offers  to  take  any  means  of  inform- 
ing the  travelling  public  that  he  does  not  sell 
Bass'  beer,  by  advertisement  in  his  refreshment- 
room,  or  in  any  other  form  which  may  be  de- 
sired. In  these  circumstances  the  pursuers 
have  no  right  to  ask  for  interdict," 

On  appeal  tbe  Sheriff  (Muibbxu>)  found  that 
on  certain  oooasions  between  May  and  July  1886 
(being  ocoasionB  on  which  persons  making  in- 
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qaiiies  on  ponuers'  behalf  had  bonght  beer  at  the 
Stirling  station)  "  the  defender's  servants  in  the 
refreshment  rooms  at  Stirling  Bailway  Station 
sold  88  Bass'  ale  or  Bass'  beer  various  bottles  of 
beer  which  they  kneur  not  to  be  of  Bass  ft  Oo.*s 
brewing ; "  therefore  recalled  the  Sberiff-Sabsti- 
tnte's  interlocator  and  granted  interdict  as  craved. 

''Note. — ^There  are  allegations  in  the  condescen- 
dence of  habitnal  frandolent  practice  by  the 
defender  and  Iiis  servants  of  selUng  as  Bass'  ale 
or  beer  what  had  not  been  manufactured  by  Bass 
&  Oo.  I  do  not  think  there  is  proof  either  of 
habitual  practice  or  frandnlent  intent.  Bnt 
neither  is  necessary  to  justify  an  interdict.  If 
there  be  occasional  sales  as  Bass  of  what  is  known 
not  to  be  Bass,  and  is  in  fact  inferior  to  it,  then 
tbe  pniBuers  are  wronged,  and  their  reputation 
as  brewers  imperilled,  although  the  vendor  may 
have  proceeded  on  the  innocent  belief  that  the 
pmohaser  asldng  for  Bass  was  indifferent  whether 
the  beer  supplied  to  him  was  that  maker's  or 
not.  Eight  different  sales  in  the  months  of 
March,  April,  May,  and  July  are  spoken  to  by 
the  pursuer's  witnesses.  If  these  sales  rested 
solely  on  the  testimony  of  Downie,  Beaton,  and 
Smith,  I  dioidd  have  some  hesitation,  for 
there  is  force  in  the  observation  of  the 
defender's  oonusel  that  all  of  them  had 
been  refreshing  somewhat  freely  on  the  days 
they  respectively  made  their  purchases,  and  that 
their  report  of  what  passed  between  them  and 
the  barmaids  at  the  time  could  not  be  accepted 
with  perfect  confidence.  Bnt  there  is  in  addi- 
tion the  testimony  of  Mr  Burton  and  Mr  Thomp- 
son, both  of  whom  are  above  suspicion.  They 
both  dedare  that  they  severally  asked,  speoifl- 
oally  and  distinctly,  for  Bass'  pale  ale,  and  were 
•t  once  nipplied  with  what  on  analysis  turned 
oat  to  be  not  Bass  but  an  inferior  article.  I  do 
not  doubt  the  bona  fidet  of  the  defender— that  it 
was  contrary  to  his  wish  that  any  of  his  servants 
should  sell  under  the  name  of  Bass  what  they 
knew  not  to  be  Bass'  beer.  But  the  case  of 
Tonge  v.  Ward  (21  Law  Times,  N.a  480)  is 
aathority  for  holding  that  he  is  liable  to  interdict 
on  aoooont  of  their  actings.  I  do  not  think  he 
was  snffloiently  careful  to  warn  them,  at  least 
nntil  after  a  communication  made  to  him  by 
Allsopp's  traveller  in  the  month  of  ApriL  Bnt 
tbe  special  warning  given  by  him  to  them  is  of 
itself  snggestiTe  that  something  had  been  re- 
ported to  him  tliat  led  him  to  suspect  a  looseness 
in  the  previous  practice  of  his  barmaids.  The 
defender  offers  to  give  an  undertaking  that  he 
will  placard  in  all  his  refreshment  rooms  that 
Bass'  beer  is  not  sold  there.  I  do  not  think  the 
pnisners  can  be  expected  to  accept  this  alterna- 
tive instead  of  the  remedy  the  law  affords  them. 
It  is  no  doubt  a  serious  thing  to  impose  an  inter- 
dict upon  a  man  in  such  a  case  as  this,  where  he 
must  be  always  to  a  great  extent  in  the  hands  of 
his  servants,  but  if  he  take  every  possible  pre- 
oaution  to  prevent  the  recurrence  of  the  wrong 
complained  of,  and  leave  no  room  for  suspicion 
that  he  has,  directly  or  indirectly,  actively  or 
passively,  been  a  party  to  its  repetition,  he  need 
not  fear  the  consequences,  so  far  at  least  as  the 
interdict  is  oonoemed.  Pursuers'  counsel  stateil 
they  (very  properly)  do  not  press  for  damages, 
■o  I  have  said  nothing  about  Uiem." 

The  defender  appealed,  and   argued— There 
was  no  case  presented  here  for  isterdiot.     He 
voii.  xxm. 


was  innocent  of  any  intention  to  defrand,  and 
as  soon  as  he  knew  that  the  pnrsners  considered 
they  had  ground  of  complaint,  he  had  offered 
to  make  it  known  to  the  world  that  the  beer 
sold  at  the  station  was  not  Bass'  beer.  The 
proof  showed  that  when  a  hurried  passenger 
came  and  asked  for  "Bass"  occasionally  Uie 
beer  he  kept  in  stock  was  given  him,  but  when 
Bass'  beer  was  emphatically  and  specially  asked 
for,  then  the  passenger  was  informed  that  it  was 
not  kept  in  stock.  In  such  a  state  of  the  facts 
there  was  no  ground  for  an  interdict — Singer 
Manufacturing  Oo.  v.  Loog,  1879, 11  L.B.,  Oh. 
Div.  666. 

He  also  referred  to  Winane  v.  Maerae,  June  8, 
1885,  la  B.  1061,  as  to  the  insufficiency  of  the 
grounds  for  asking  an  interdict. 

The  pursners  replied — It  was  not  necessary  for 
them  to  bring  their  case  up  to  one  of  fraud  to 
entitle  them  to  interdict.  It  was  enough  if  the  de- 
fender was  proved  to  have,  even  innocently,  sold 
as  their  beer,  beer  which  was  of  an  inferior  qual- 
ity—Btofr  V.  Stock,  March  24,  1884,  62  LT. 
123;  Upmann  v.  Foretter,  June  22,  1888,  24 
L.B.,  Ch.  Div.  231.  If  instructions  were  given 
to  the  barmaids  to  say  that  Bass'  beer  was  not 
kept,  they  were  not  acted  upon — 2'ongeY.  Ward, 
Nov.  8,  1869,  21  L.T.  (N.S.)  480. 

At  advising — 

Loan  Yotma  delivered  the  opinion  of  the  Court, 
as  follows : — I  have  read  the  evidence  in  this  case, 
and  the  facts  lie  within  a  narrow  compass.  The 
defender  leases  the  refreshment  rooms  at  the 
railway  station  at  Stirling,  and  supplies  travellers 
with  beer  amongst  other  things.  He  says — and 
I  entirely  believe  him,  and  so  does  the  Sheriff- 
Substitute  who  beard  him  give  his  evidence,  and 
the  Sheriff-Principal  who  has  reviewed  the  She- 
riff-Substitute's judgment — that  he  does  not  sell 
the  beer  of  Allsopp  or  Bass.  He  does  not  an- 
nounce to  the  public  that  he  sells  either,  and  he 
tells  us  that  as  the  beers  of  these  two  firms  are 
familiar  names  with  the  public,  he  instructs  his 
barmaids  if  any  travellers  ask  for  the  beer  of 
these  two  firms,  to  say  that  he  does  not  keep  it. 
The  barmaids  were  themselves  also  examined, 
and  they  all  give  testimony  in  conformity  with 
that  of  their  master,  but  with  the  qualification, 
without  which  I  should  have  doubted  their  per- 
fect integrity,  that  it  may  quite  well  happen  that 
in  response  to  a  demand  for  a  pint  of  Bass  they 
have  supplied  the  only  beer  they  had,  but  when 
they  were  emphatically  asked  for  Baie  they,  in 
conformity  with  their  instructions,  told  the  tra- 
vellers that  it  was  not  kept  I  cannot  conceive 
for  a  moment  that  travellers  passing  the  railway 
station  at  Stirling  will  drink  less  beer  because 
Bass  is  not  kept,  or  that  it  is  necessary,  in  order 
to  promote  the  sale  of  beer  there  to  thirsty  pas- 
sengers who  go  in  for  drink  in  passing,  and  to 
keep  up  the  sale  of  beer,  that  it  should  be  pre- 
tended that  it  is  Bass'  beer.  There  is  no  motive 
that  I  can  see  for  the  suggestion.  Bnt  that 
notion  is  at  the  bottom  of  thus  ridiculous  action. 
I  call  it  a  ridiculous  action  deliberately,  to  say 
that  the  appellant  was  cheating  Baas  by  carrying 
on  the  sale  of  beer  by  pretending  that  he  was 
dealing  in  Bass  when  he  was  not,  because  if  the 
public  knew  he  was  not  selling  Bass  they  would 
pass  on  without  purchasing  beer.  That  is  really 
all  the  interest  the  brewers  have  in  the  matter. 
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I  oanaot  believe  that  the  beer-trade,  'which  ig 
literally  from  hand  to  month,  is  the  least  de- 
pendent upon  the  brewery  with  which  the  station 
refreshment  contractor  deals.  The  case  is  per- 
fectly extravagant,  and  in  every  aspect  of  it, 
becanse  when  the  appellant  himself  denies  that 
he  sold  "Bass,"  a  great  part  of  the  evidence  we 
find  consists  of  that  of  an  analytical  chemist  to 
prove  that  what  he  did  sell  was  not  made  by  the 
ptirsuers.  I  think  we  have  all  indicated  our 
opinion  sofflciently  during  the  argument,  and  I 
propose  that,  negativing  the  pursuers'  first  plea- 
in-law,  we  find  in  fact  that  "The  defender  has 
not  frandulently  sold  as  ale  manufactured  by 
the  porsuers,  ale  which  was  not  so  mannf  aotnred, " 
and  in  law  that  the  pursuer  is  not  entitled  to 
the  interdict  claimed.  We  shall  then  sustain 
the  appeal,  reoal  the  judgment  of  the  Sheriif- 
Prinoipal,  and  revert  to  that  of  the  Sheriff- 
Substitute. 

LoBD  ORAiaHiUi  and  Lobd  Bttceebtubd  Gusk 
concurred. 

The  LoBD  JuBiias-OumK  was  absent. 

The  Court  pronounced  this  interlocutor : — 
"Find  in  fact  that  the  defender  did  not 
frandulently  sell  as  ale  manufactured  by  the 
pursuers,  ale  that  was  not  so  manufactured  : 
Find  in  law  that  the  pursuers  are  not  entitled 
to  interdict;  recal  the  judgment  of  the 
Sheriff  appealed  against;  affirm  the  judg- 
ment of  the  Sheriff-Substitute ;  of  new 
assoilzie  the  defender  from  the  oonolusions 
of  the  petition." 

Counsel  for  Pursuers  (Kespondents)— Comrie 
Thomson  —  Dickson.  Agents  —  J.  W.  k  3. 
Mackenzie,  W.S. 

Counsel  for  Defender  (Appellant) — M'Keohnie 
— Shaw.  Agents — Onrror,  Oowper,  &  Onrror, 
S.S.C. 


Thunday,  May  20. 

SECOND    DIVISION. 

[Sheriff  of  Lanarkshire  at  Glasgow. 

BRADLEY  &  COMPANY  V.  G.  &  W.  DOLLAR. 

Salt — Sale  of  Machinery  for  Particular  Purpou — 
Seller's  Right  to  Return. 

Machinery  for  carrying  out  a  particular 
operation  was  supplied  to  a  purchaser, 
partly  in  April  1884,  and  partly  in  June 
1885.  During  its  working,  after  delivery, 
several  trifling  breakages  occurred,  all  of 
which  the  seller  remedied  on  the  buyer 
complaining  of  them,  but  the  bayer  refused 
to  pay  for  it  on  the  ground  that  it  was  not 
according  to  the  contract.  Thereafter  in  a 
letter  to  the  purchaser  regarding  a  fresh  com- 
plaint that  the  machinery  wee  not  according 
to  contract,  the  seller  offered  to  send  a  man  to 
work  it  for  several  days,  on  the  understanding 
that  if  it  worked  satisfactorily  there  would  be 
no  farther  dispute,  and  the  purchaser,  without 
ezpresdy  agreeing  to  this  proposal,  allowed 
the  man  to  come  and  work  it.  In  an  action 
for  the  price,  luld  by  the  Lord  Justice-Clerk 


and  Lord  Oraighill  that  the  (Mex  at  the  seller 
was  a  fair  one,  that  it  had  been  canted  out  by 
the  parties,  and  fhtrefora  that  the  machine 
having  worked  satisfactorily  when  their  man 
left  it,  the  parohaser  must  pay  the  price — 
by  Lords  Young,  Oraighill,  and  Bntherfnrd 
Clark,  that  the  machinery  supplied  was  ac- 
cording to  contract,  and  had  been  retained 
and  used,  and  that  therefore  the  purchase 
was  liable  for  the  price. 

Obiened  by  Lord  Butberfard  dark  that 
where  machinery  is  supplied  to  an  order  the 
purchaser  is  not  entitled  to  retnm  it  in  con- 
sequence of  small  breakages  soch  as  are  to 
be  expected  when  it  is  put  into  use,  though 
he  may  be  entitled  to  require  the  aellar  to 
repair  them. 

In  November  1883  G.  ft  W.  Dollar,  tinsmiths  in 
Glasgow,  ordered  from  Bichard  Bradley  t  Co., 
engineers  at  Wakefield,  a  prees  to  turn  out  tin 
can  covers.  Another  arti<de  known  as  a  stamp 
was  afterwards  ordered,  and  an  account  for  those 
articles,  packing,  Ac,  was  incurred,  which  in  all 
amounted  to  £209. 

At  the  time  this  action  was  raised  Q.  t  W. 
Dollar  had  paid  £106,  4s.  of  this  account.  The 
action  was  raised  for  £102, 17s.  3d.  as  the  balance 
due.  The  "press  "  was  delivered  in  April  1884. 
The  "stamp"  was  delivered  on  8th  August  1884. 
It  was  subsequently  in  the  same  mouth  agreed 
to  exchange  it  for  one  of  another  kind,  and  the 
new  one  was  sent  in  June  1885. 

Both  press  and  stamp  were  set  up  in  Dollar's 
Works  by  Bradley's  men.  Certain  small  break- 
ages occurred  in  the  working  of  the  machin- 
ery after  it  was  delivered.  In  August  1886 
Bradley  came  himself  to  Glasgow  to  inquire  into 
complaint  of  the  machinery  having  failed  to 
work  well,  and  put  to  rights  a  small  disanange- 
ment  which  had  occurred.  Thereafter  a  snudl 
rod  of  trifling  value  broke,  and  on  19th  August 
Dollar  wrote  complaining  of  this,  and  a  new  rod 
was  sent  them,  and  on  4th  September  another 
complaint  was  made  as  to  it  After  some  cor- 
respondence the  solicitors  for  Bradley,  who  had 
on  7th  September  made  formal  demand  for  pay- 
ment of  Uie  account,  wrote  on  26th  September 
insisting  that  they  had  fulfilled  the  contract,  but 
offering  to  send  a  man  "  to  work  the  tools  for 
three  or  four  days  on  the  understanding  that  if 
the  tools  work  correctly  during  that  time  no  fur- 
ther question  is  to  be  raised."  Dollar  answered 
that  Bradley  might  send  a  man  to  satisfy  him  as 
to  the  justice  of  the  complaint,  and  maintaining 
that  they  were  entitled  to  "  a  good  job  and  ful- 
filment of  contract  as  to  working,"  but  saying 
nothing  of  the  nature  of  agreeing  to  the  proposal 
or  dissent  from  it.  The  solicitors  replied  re- 
questing a  definite  answer,  to  which  Dollar 
answered  that  Bradley  must  put  "the  machine 
in  good  working  order  before  we  take  it  off  your 
hands."  Thereafter  Bradley's  man  was  sent  on 
13th  October,  and  he  remedied  the  breakage 
complained  of,  which  was  a  very  small  one,  the 
repair  of  which  occupied  a  very  short  time.  He 
then  remained  and  worked  the  machine  for 
two  days,  after  which  he  left,  and  immediately 
thereafter  Bradley's  solicitors  again  applied  for 
payment  and  threatened  an  action,  to  which 
Dollar  answered  that  previously  the  machine  had 
always  broken  down  when  it  had  been  used  for  a 
day  or  two,  and  they  would  work  it  for  a  week. 
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and  then  if  it  did  not  break  doirn  in  that  time, 
would  aend  it  cheque  in  payment.  In  less  than 
a  week  they  wrote  laying  it  had  broken  again,  a 
■mall  hammer  having  broken ;  bat  in  the  oonrse 
of  that  week  the  action  had  beian  raised. 

The  Sberiif-Substitnte  (Sfens)  found  the  de- 
fenders liable  for  the  price  of  tiie  articles  sued 
for. 

"  Note.—Qo  far  as  I  am  able  to  judge  from  the 
evidence,  I  think  the  pursuers  acted  reasonably 
and  considerately.  Practically  the  whole  point 
in  the  case  now  is,  whether  defenders  had  a 
reasonable  time  in  which  to  test  the  machinery 
supplied  ?  I  am  of  opinion  they  had.  I  do  not 
know  whether  it  was  owing  to  defenders'  faulty 
working  of  the  machine  that  it  went  wrong  on 
more  than  one  occasion,  but  when  the  pursuers' 
■killed  workmen  came  down  there  never  seemed 
to  be  any  difficulty  in  his  making  the  machine 
do  what  was  required.  After  the  action  was 
raised  the  defenders  proposed  a  further  test  of 
eight  days,  which  request  pursuers'  agent  de- 
eUned,  notwithstanding  defenders  elected  to  go 
on  and  work  the  machine,  with  the  result  that 
the  hammer  was  smashed.  I  think  that  before 
the  action  was  raised  there  had  been  ample  time 
to  test  the  soffioienoy  of  the  machine,  and  I  in- 
cline, to  think  that  if  after  it  was  raised  defenders 
proceeded  to  nsa  the  machine  as  if  it  were  their 
own,  turning  oat  plates  for  their  own  uses  and 
purposes,  and  ultimately  breaking  a  portion  of 
it  they  are  now  barred  from  any  right  to  reject. 
The  fanlt  now  alleged  is  that  the  hammer  being 
of  cast  iron  is  insnffloient  for  the  purpose,  and 
there  is  considerable  skilled  evidence  to  this 
effect ;  but  in  the  first  place  it  seems  somewhat 
onriooB  that  if  its  being  of  cast  iron  renders  it 
insofBident  it  did  not  break  long  ago,  and  in  the 
second  place  it  was  patent  that  it  was  cast  iron. 
I  put  my  judgment  however  upon  this  ground, 
that  there  had  been  ample  time  to  test  the  machine 
before  the  action  wafi  raised,  and  defenders  having 
after  the  action  was  raised  used  it  at  their  own 
hands  and  not  only  without  the  consent,  but  in 
faoe  of  a  refusal  to  permit  any  further  test,  are 
now  barred  from  any  right  to  reject,  even  if 
otherwise  they  had  been  held  entitled  to  do 
so. 

The  defenders  appealed,  and  argued— The  ques- 
tion was  one  where  reasonableness  must  be 
considered.  The  proof  showed  that  the  machinery 
was  of  such  a  delicate  nature  that  it  was  reason- 
able they  should  have  an  opportunity  of  testing 
it  before  they  paid  the  price.  None  such  was 
given  them.  The  machine  was  continually  break- 
ing in  minor  and  essential  parts,  and  in  point  of 
fact  they  were  hurried  into  Court  before  the 
pnrsuers  had  satisfactorily  completed  their  bar- 
gain to  supply  a  sufficiently  reliable  piece  of 
machinery.  Where  it  took  time  and  use  to  dis- 
cover faults  in  machinery  it  was  auffioient  that 
notice  should  be  given  of  defects,  and  the  pur- 
chaser could  not  be  bound  to  reject  and  return 
till  he  had  had  full  trial  with  the  machinery 
working  properly— PVwninjr  v.  Airdrie  Iron  Co., 
31st  Jan.  1882,  9  B.  478. 

The  pursuers  replied— (1 )  The  machine  was  con- 
form to  contract,  and  it  was  natural  that  the  minor 
portions  complied  of  as  wefdc  should  occasion- 
ally and  just  at  first  get  out  of  order.  The 
pursuers  had  always  promptly  put  these  right. 
(3)  The  defenders  lost  their  right  to  reject  after 


the  action  for  the  price  had  been  raised — Chap- 
man  v.  Ooutton,  Thomion,  A  Co.,  March  10, 
1871,  9  Maoph.  675. 

At  advising — 

LoBD  JusnoB-OiiZBz — One  regrets  to  see  so 
much  expense  incurred  in  a  litigation  engniTig  on 
a  simple  contract  about  a  nseful  piece  of  ma- 
chinery such  as  this.  Apparently  the  machinery 
was  famished  by  the  respondents  at  the  dates 
stated  in  the  account,  and  from  time  to  time 
after  a  considerable  period  it  appears  that  parts 
of  it,  which  may  generally  be  said  to  be 
immaterial  if  one  judges  from  tiie  expense 
which  was  required  to  replace  them,  gave 
way.  I  have  no  doubt  that  the  matdiinery 
was  of  such  a  character  that  although  aJcilled 
persons  were  using  it,  it  required  a  certain 
amount  of  delicate  manipulation,  and  that  owing 
to  the  want  of  this  it  happened  that  one  of  the 
connecting  rods  of  the  hammer  broke.  From 
time  to  time  such  breakages  were  repaired,  and 
in  the  end — and  it  is  thu  that  oontens  me  in 
my  opinion  of  the  case,  and  it  is  the  part  of  the 
proof  on  which  the  Sheriff  proceeds — the  respon- 
dents made  an  offer  that  they  should  send  one 
of  their  workman  to  give  the  machine  a  fair 
trial  on  the  understimding  that  if  it  worked 
well  there  should  be  no  more  dispute  abont  it. 
This  was  a  fair  offer,  and  I  think  that  that 
offer  was  substantially  accepted,  and  this  is 
proved  by  the  evidence  of  the  person  represent- 
ing the  respondenta  The  man  came  down  and 
did  the  work  from  Wednesday  to  Saturday,  when 
he  went  away,  and  then  from  the  Saturday  to  the 
next  succeeding  one  it  was  under  the  superin- 
tendence of  the  appellants  when  the  hammer  gave 
way.  If  that  was  a  material  and  essential  part 
of  the  machine,  I  do  not  say  that  the  circumstance 
that  it  broke,  even  after  the  pursuer's  engineer 
had  left,  might  not  have  led  one  to  a  different 
result  in  thU  case,  but  we  have  it  proved  that  it 
could  have  been  replaced  at  a  trifling  cost.  lam 
of  opinion  that  as  it  was  the  understanding  of 
the  parties  that  if  the  machine  worked  well  with 
the  respondents'  workman  there  ahould  be  no 
more  disputes,  the  Sheriff  has  proceeded  on  sound 
grounds  in  his  judgment  I  consider  that  any 
right  of  rejection  which  may  have  previously 
existed  was  deliberately  abandoned. 

liOBO  ToDKO — I  am  of  the  same  opinion,  and 
have  nothing  to  add  to  the  grounds  of  judgment. 
We  shall  require,  however,  in  terms  of  the  Act 
of  Parliament  to  pronounce  findings  in  faot,  and 
I  wish  to  say  that  I  am  prepared  to  put  the 
judgment  entirely  on  the  retention  of  the  ma- 
chinery and  the  failure  to  reject  timeously.  I 
should,  as  expressive  of  my  own  opinion  of  the 
import  of  the  evidence,  be  prepared  to  find  that 
the  articles  sued  for  were  furnished  and  delivered 
to  the  defenders  on  their  orders,  and  were  retained 
by  the  defender,  and  that  there  is  no  evidence  to 
show  that  they  were  in  any  respect  contrary  to 
the  contract.  If  there  is  any  necessity  beyond 
that  for  special  findings  the  judgment  will  pro- 
Iwbly  be  Uiat  the  machinery  was  delivered  in 
June  last  and  retained  by  the  defender  after  the 
month  of  October,  when  the  action  was  raised, 
and  Is  still  retained.  But  the  general  findings 
which  I  have  proposed  would  satisfy  my  mind. 

LoBD  CaAioBiLii— I  cononr.      I  agree   with 
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Lord  YoTing  in  thinking  that  the  maohinery  was 
ordered  and  supplied  and  retained,  and  the  defen- 
ders have  not  shovn  that  it  was  contrary  to  the 
oontraot,  or  that  there' was  any  deficiency  entitling 
them  to  reject  it  Bat  I  am  equally  satisfied, 
supposing  this  doubtful,  that  there  was  a  special 
agreement  between  the  parties  relating  to  the 
way  in  which  the  machinery  was  to  be  tested. 
There  was  to  be  a  week's  oontinuons  working. 
Now,  supposing  hypothetically  that  the  full  week 
had  not  expired,  and  at  any  time  the  defenders 
could  say  that  no  opportunity  of  testing  bad  been 
given.  This  proposal  still  remains  to  be  carried 
out.  It  was  departed  from  by  the  pursuers  as 
matter  of  form.  They  say  they  proposed  to 
send  down  their  own  workman  to  snperintond 
the  work  on  consideration  that  all|di8putes  should 
be  ended.  I  think  the  proposal  was  accepted, 
and  having  been  so,  the  only  question  comes  to 
be,  whether  the  machinery  was  satisfactory,  and 
I  think  it  was.  But  over  and  above,  it  was 
worked  by  the  defenders  themselves,  and  went 
well  till  the  evening  of  the  seventh  day,  when  it 
broke  down  owing  to  what  has  been  proved  to 
have  been  a  trifling  defect. 

LoBD  BmHXBFUBD  Oi.iEK — I  also  am  of  opi- 
nion that  the  judgment  should  be  in  favour  of  the 
pursuers,  and  I  confess  I  am  disposed  to  place  it 
on  the  more  general  gronnda  stated  by  Lord 
Toung.  I  think  it  is  proved  that  the  machinery 
which  the  pursuers  supplied  to  the  defenders 
was  conform  to  contract.  There  may  doubtless 
be,  as  in  all  machinery  of  this  class,  from  time 
to  time,  a  likelihood  of  breakages.  These  are 
naturally  incident  to  all  machinery  which  does 
violent  work.  But  such  breakages  do  not  give 
the  purchaser  of  such  machinery  a  right  to  reject 
it.  They  may  doubtless  give  him  a  right  to  re- 
quire the  seller  to  make  good  the  breakages.  I 
do  not  say  that  it  is  a  right  which  always  exists, 
but  if  the  seller  makes  good  the  breakages  in  such 
a  case  the  buyer  is  bound  to  pay  Uie  price  of  the 
machinery.  Now,  this  machine  was  ased  for 
some  time — it  may  be  said  to  have  been  on  its 
trial — and  there  were  a  few  breakages.  At  last 
the  hammer  broke.  It  would  have  cost  merely 
five  or  six  shillings  to  restore  it.  But  yet  the 
defenders  maintain  that  they  are  entitled,  on 
account  of  a  breakage  which  any  blacksmith 
could  have  easily  mended,  to  return  to  the  seller 
a  machine  costing  £60  or  £60.  There  is  no  jua- 
tiflcation  for  this.  The  only  possible  question 
would  be  as  to  whether  the  iron  rod  should  be  re- 
placed at  the  pursuers'  or  the  defenders'  expense, 
and  considering  the  value  of  it  is  6s.  or  68.,  I  de- 
cline to  trouble  my  mind  with  a  solution  of  the 
question.  I  confess  I  was  a  good  deal  impressed 
with  lilr  Baxter's  argument  until  I  found  out 
how  unimportant  was  the  breakage. 

The  Court  pronounced  this  interlocutor : — 
"Find  that  the  articles,  sums,  and  dis- 
bursements enumerated  in  the  account 
libelled  were  all  delivered,  rendered,  Mid 
made  by  the  pursuers  to  the  defenders  at  the 
price  specified  in  the  said  account,  and  that 
the  same  were  according  to  contract,  and 
have  been  retained  and  used  by  the  defen- 
ders :  Find  in  law  that  the  defenders  are  not 
entitled  to  reject  the  articles  so  retained  or 
any  o(  them,  and  are  liable  to  the  pursuers 


for  the  price  thereof,  and  for  the  Talna  of 
said  sums,  and  for  the  said  disbarsements: 
Therefore  dismiss  the  appeal,  of  new  repel 
the  defences,  and  ordain  the  defenders  to 
make  payment  to  the  pursuers  of  £102,  17a 
3d." 

Counsel  for  Pursuers  —  Dickson  —  Salvesen. 
Agents— Webster,  Will,  &  Kitchie,  S.S.C. 

Counsel  for  Defenders — Comrie  Thomson — 
Baxter.     Agent— P.  Stevenson,  S.S.C. 


Tuesday,  May  25. 
SECOND     DIVISION. 

JONES  AND  OTHERS  V.  PUBSKY. 
Testament — Confirmation — Exeeutort. 

A  testator  left,  besides  a  disposition  of  his 
affairs  which  bad  been  superseded,  two  other 
deeds  of  settlement,  one  of  which  was  of 
doubtful  validity.  The  Court  remitted  to 
the  Sheriff  to  issue  confirmation  in  favonr  of 
persons  named  as  executors  in  both  these 
settlements,  reserving  aU  questions  as  to  the 
validity  of  the  settlements. 
The  lato  John  Gnnnell,  of  Glasgow,  disd  on 
the  16th  January  1885.  After  his  death  there 
were  found  in  Us  repositories  (1)  a  ganeraU 
disposition  and  settlement  by  him  dated  9th 
December  1864;  (2)  a  general  dispoeitioin  and 
settlement  dated  10th  September  1876 ;  and 
(8)  a  general  disposition  and  settlement  ^•ffrA 
10th  Septomber  1862.  The  seoond  of  „ 
settlements,  which  were  all  holograph  of  the  I 
tator,  was  signed  by  him  before  two  witoeaacs, 
and  by  it  certain  persons  were  named  as  trustees. 
The  third — ^the  settlement  of  1882— bore  to  be 
signed  by  the  testator  "  before  these  witnesses,' 
but  it  did  not  bear  to  be  signed  by  any  witnesses. 
A  list  of  persons  named  as  tmstoes  was  appended 
to  it,  two  of  whom  were  the  same  as  named  in 
the  deed  of  1876,  viz.,  John  Jones  jani<»  and 
Oavin  Watson.  Acting  upon  oounsel's  oianioa, 
that  the  will  of  1882  was  ' '  inchoate  and  ineffe«- 
tual  and  of  no  effect,"  and  that  the  will  of  1876 
regulated  the  succession,  three  of  the  trustees  in 
the  deed  of  1875,  Thomas  Jones  junior,  John 
Davidson,  and  Oavin  Watson,  as  surviving  ««/» 
aooepting  executors  named  in  that  will,  presented 
a  petition  to  the  Sheriff  of  Lanarkshire  as  Oam- 
missary  for  warrant  to  the  Commissary-Oleck  to 
issue  confirmation  in  their  favour  as  ezeontan- 
nominate  of  Gunnell. 

Intimation  of  the  application  was  made  to  the 
beneficiaries  under  the  settlement  of  1882.  His 
Fursey,  London,  one  of  the  said  beneficiaries, 
lodged  objections  to  confirmation  being  granted 
to  Uie  petitioners. 

A  record  was  made  up.  On  6th  Febmary  1886 
the  Sheriff-Substitute  (Spins)  granted  warrant  to 
the  Commissary-Clerk  to  issue  oomfirmatioii  as 
craved. 

"Note. — The  point  which  is  raised  before  me  m 
I  think  a  dieSoult  and  doubtful  one,  and  I  decide 
the  point  with  great  hesitation.  Three  wiUs  ars 
produced.  The  last  of  these  is,  as  indeed  aU  of 
tbem  are,  holograph,  and  would  undonbtedly  be 
binding  were  it  not  for  the  fact  that  the  words 
'  before  these  witnes'es '  appear  nnd  there  are  no 
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witnenea'  mgnatarea  aa  named  on  the  doonment. 
It  ia,  I  think,  settled  law  that  a  testator  may  pre- 
soribe  formalities  in  addition  to  those  required 
by  law,  and  that  if  the  doonment  in  which  these 
are  prescribed  does  not  give  effect  to  what  he  has 
laid  down  for  himself,  the  will  will  be  bad.  The 
leading  case  is  Ncutmith  ▼,  Hare,  July  27,  1821, 
1  Shaw's  App.  66,  where  the  House  of  Lords, 
reveising  the  judgment  in  the  Oonrt  of  Session, 
held  that  where  a  testator  had  stated  on  the 
testament  in  question  '  I  hereto  set  my  band  and 
seal,'  and  a  piece  of  it  which  was  presumed  to 
have  contained  the  seal  was  found  cut  off,  the 
will  was  inept  The  whole  question,  of  course, 
is  one  of  presumed  intention.  .  .  .  The  presump- 
tion, it  appears  to  me  is  that  haying  prescribed 
for  himself  what  he  believed  to  be  an  essential, 
the  testator  must  be  held  to  have  hesitated  as  to 
doing  that  which  he  thought  necessary  to  make 
the  will  a  binding  deed."  .  .  . 

Mrs  Elizabeth  Pnrsey  appealed  to  the  Sheriff 
(OuLBx)  who  adhered. 

Mrs  Fnraey  appealed  to  the  Second  Oiviaion  of 
the  Court  of  Session. 

The  Court  pronounced  this  interlocutor : — 
"Becal  the  interlooators  of  the  Sheriff-Sub- 
stitute and  of  the  Sheriff  appealed  against : 
Bemit  to  the  Sheriff  with  instructioiis  to  issue 
confirmation  in  favour  of  the  petitioner  3. 
Jones  junior  and  Gavin  Watson  as  eze«m- 
tors-nominate  under  the  wills  of  10th  Septem- 
ber 1876  and  10th  September  1882,  men- 
tioned in  the  record,  without  prejudice  to  any 
questions  that  may  be  raised  as  to  the 
validity  of  the  said  wills :  Find  the  parties 
entitled  to  expenses  ont  of  the  estate  of  tiie 
testator." 

Counsel  for  Petitioners — M'Olure.  Agents — 
Cairns,  M'Intosh,  i,  Morton,  W.S. 

Counsel  for  Mrs  Fuiaey  —  Lotimer  —  Boyd- 
Agent — Thomas  Hart,  L.A. 


Wednesday,  May  26. 

SECOND    DIVISION. 

[Lord  M'Laren,  Ordinary. 

KANKIN  V.  WITHBB. 

Stuband  and   Wife— Donation   inter   vimm  et 

uzorem — Seeompente — IteUoration*  —  Whsther 

Meliorationt  by  Sueband  on   Wife't  Property 

will  found  Olaim  of  Seeompente. 

The  husband  of  the  proprietrix  of  a  honse 
advanced  a  sum  of  money  for  the  purpose  of 
mddng  improvements  upon  it.  The  result 
was  that  the  house  was  entirely  reconstructed 
and  greatly  increased  in  value.  The  house 
was  let  and  the  annual  rent  was  enjoyed  by 
the  hnsband  in  virtue  of  his  ^  mariU,  The 
wife  died  intestate,  without  issue.  Held  (1) 
that  the  hnsband  was  not  entitled  to  any 
sum  as  recompense  from  the  heir-at-law  who 
sacoeeded  to  the  honse,  although  the  value 
of  it  was  greatly  increased  by  the  husband's 
outlay;  and  (2)  that  the  sum  expended  by 
him  could  not  be  regarded  as  a  donation 
which  he  was  entitleid  to  revoke  and  so 
recover  from  the  wife's  heir. 

The  late  Mrs  Mary  Wither  or  Baakin  succeeded 


under  the  settlement  of  her  father  to  a  honse  in 
Stranraer  destined  to  her  and  her  heirs  and 
assignees.  She  died  in  August  1884  without  a 
will,  and  her  heir-at-law,  who  was  her  nephew 
John  Wither,  sncoeaded  to  the  house.  This  was  an 
action  by  her  husband  Alexander  Bankin  for 
declarator  that  John  Wither  was  bound  to  pay 
him  the  sums  he  had  disbursed  upon  the  house, 
or  at  least  to  pay  him  such  sums  in  so  far  as  the 
house  had  been  ameliorated,  his  olaim  being 
therefore  first  for  repayment,  and  alternatively  for 
recompense  for  meliorations.  There  was  a  peti- 
tory conclusion  for  £467  as  the  sum  expended, 
or  alternatively  for  such  sums  as  should  be  held 
to  be  the  value  of  the  meliorations. 

The  facts  were,  that  the  pursuer  and  his  wife 
were  married  without  any  contract,  and  the  pur- 
suer had  therefore  by  hia  jut  tmtriti  the  rents  of 
the  honse,  which  was  in  and  prior  to  1867  let 
for  £17  annually.  It  had  fallen  into  very  bad 
repair,  and  in  1879  the  spouses  agreed  that  it 
should  be  taken  down  and  rebuilt,  which  was 
done  by  the  pursuer  at  an  expense  of  about  £467. 
After  the  rebuilding  the  house  was  let  at  £86 
a-year.  The  wife  got  these  rents,  but  occasion- 
ally gave  the  pursuer  part  of  them,  and  she  also 
handed  over  to  him  a  sum  of  £100.  It  was  the 
intention  of  the  wife  to  leave  the  house  to  her 
husband,  but  she  died  suddenly  without  a  will. 

The  pursuer  stated  that  his  advances  consti- 
tuted a  donation  which  he  now  revoked. 

He  pleaded — "  (1)  The  pursuer  having  revoked 
the  donation  in  favour  of  his  wife,  is  entitled  to 
recover  the  same  from  the  defender,  in  so  far  as 
he  is  in  enjoyment  of  that  donation.  ( 2)  The 
subjects  in  question  having  been  meliorated  by 
the  pursuer,  he  is  entitled  to  recover  from  the 
defender  the  value  of  the  meliorations  in  so  far 
as  he  is  lueratu*  thereby." 

Afteraproof,in which  the faotsabovestated were 
eUcited,the  Lord  Ordinary  (M'Labsk)  pronounced 
this  interlocutor: — "f^nds  that  the  subjects 
libelled  were  ameliorated  on  the  order  of  the 
pursuer  and  at  his  cost,  and  that  the  consequent 
increase  in  the  value  of  the  subjects  is  not  less 
tiian  £860:  Finds  that  such  meliorations  were 
made  by  the  pursuer  for  his  own  benefit  as  a 
temporary  possessor  in  virtue  of  his  fvt  mariti 
and  right  of  administration  of  his  wife's  property : 
Finds  that  the  said  meliorations  became  part  of 
the  wife's  estate  by  accession,  and  were  not  ac- 
quired by  her  under  the  title  of  donation :  Finds 
further  that  the  defender  is  under  no  obligation 
to  make  a  compensatory  payment  to  the  pursuer 
for  the  value  of  the  said  mdioiations :  Therefore 
assoilzies  the  defender  from  the  conclusions  of 
the  action,  and  decerns :  Finds  the  defender  en- 
titled to  expenses,  ice. 

' '  Opinion. — In  this  case  a  olaim  is  made  by  the 
pursuer  against  his  wife's  heir  for  the  whole  or 
part  of  the  sum  which  he  laid  out  in  improving  and 
adding  to  the  value  of  his  wife's  heritable  estate. 

"The  claim  is  made  alternatively  on  the  ground 
of  donation  or  recompense.  In  the  first  view 
the  sum  claimed  is  £467.  In  the  second  view 
the  sum  claimed  may  be  stated  as  £860.  The 
subject  in  question  is  a  house  in  Stranraer,  valued 
at  £660,  and  the  olaim  is  for  the  difference 
between  the  present  value  and  the  original  value 
(£200)  of  that  house.  I  do  not  nnderatand  that 
the  parties  differ  as  to  the  figures  which  I  have 
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Stated  a>  embodying  the  tetnlt  of  the  pcoof 
which  was  taken  before  me. 

"The  qaestion  is  whether  thepoTBner  has  a 
good  claim  on  either  of  the  grounds  indioated. 

"In  oonsidering  this  olaim  I  hold  it  to  be 
proved  that  the  honse  in  question  was  pulled 
down  and  rebuilt  with  greater  accommodation  in 
the  years  1878-79.  It  was  converted  from  a  one- 
storey  honse  with  attics  into  a  two-storey  shop 
and  house. 

**  I  also  hold  that  this  was  done  in  a  fair  ad- 
ministration of  the  property,  that  is,  in  a  fair 
exercise  of  the  husband's  right  of  administration. 
The  old  house  was  in  a  ruinous  state,  and  it 
would  have  been  difficult  to  get  a  tenant  to  take 
it,  except  upon  an  agreement  to  lay  out  a  con- 
siderable sum  in  repairs ;  and  it  was  thought  pre- 
ferable to  make  the  most  of  the  site  by  rebuild- 
ing. The  house  was  accordingly  rebuilt  at  a  cost 
of  £457,  and  brought  in  a  fair  return. 

"If  it  had  appeared  to  me  that  the  puianer 
undertook  this  work  and  expended  the  £467  for 
the  benefit  of  his  wife,  I  should  still  have  felt 
difficulty  in  awarding  anything  under  the  claim 
to  be  restored  against  donation.  I  think  it  would 
have  constituted  a  case  of  donatioranuneratoria. 
There  was  another  small  house  which  the  pur- 
suer's wife  had  inherited,  bringing  in  a  rent  of 
£7  per  atinum.  This  was  sold,  and  the  pursuer 
received  the  proceeds  ;  and  on  another  occasion 
he  received  £100  from  his  wife  which  had  come 
to  her  by  gift  or  succession.  I  think  that  in  a 
question  of  donation  these  acquisitions  might 
very  fairly  be  set  off  against  the  pursuer's  out- 
lay for  the  benefit  of  the  wife's  property,  it  be- 
ing always  remembered  that  where  value  is  given 
the  Oourt  will  not  be  disposed  to  enter  into  the 
question  of  the  precise  equivalents  of  the  gifts. 

"But  the  truth  is,  that  in  the  pursuer's  inten- 
tion the  rebuilding  was  undertaken  purely  as  a 
matter  of  business ;  and  donation,  so  far  as  I  can 
see,  is  the  last  thing  which  he  hadin  view.  Therent 
of  his  wife's  property  belonged  to  the  pursuer  in 
virtue  of  the  jus  mariti.  The  property  being  of 
value  as  a  site  he  naturally  wished  to  make  the 
most  of  it  as  a  rent-producing  subject ;  and  this, 
as  I  conceive,  was  the  only  and  sufficient  motive 
of  the  transaction.  Mr  Rankin  did  not  mean  to 
make  a  donation  to  anyone,  or  to  benefit  anyone 
except  himself,  by  this  little  building  specula- 
tion. But  in  the  matter  of  donation  intention 
is  everything,  and  in  the  absence  of  such  inten- 
tion I  cannot  hold  that  a  case  of  donation  has 
been  established.  On  the  contrary,  I  feel  per- 
fectly sure  that  if  Mr  Bankin  had  really  given  a 
donation  to  hia  wife  he  would  not  have  come  into 
Oourt  seeking  to  take  the  property  back  again. 
It  is  just  because  he  bad  no  such  intention  that 
he  thinks  there  is  some  hardship  in  this  property 
h*ving  gone  to  his  wife's  heir — a  hardship  which 
Justifies  him  in  trying  the  question. 

"It  is  a  more  difficult  question  whether  the 
expenditure  of  money  in  the  circumstances  de- 
scribed will  give  rise  to  a  claim  of  recompense. 
This  is  not  me  ease  of  a  person  building  maia 
fide  on  property  which  does  not  belong  to  him. 
Neither  is  it  the  case  of  a  person  who  builds  on  the 
property  of  another  in  the  botia  fdt  belief  that  it  is 
bis  own.  The  pursuer  was  quite  aware  that  the 
property  was  his  wife's  estate ;  there  was  no  mis- 
take on  his  part  as  to  the  nature  of  his  rights, 
such  as  in  other  circumstances  would  give  rise 


to  •  claim  of  recompense.  It  is  the  case  of  a 
temporary  poeaessor  improving  the  property  for 
his  own  benefit ;  and  in  such  cases  the  general 
rule  is,  that  the  building  or  improvement  falls  to 
the  estate  by  accession.  If  the  pursuer  bad  been 
a  tenant  under  a  lease  for  years  (it  mig^  be  for 
nineteen  or  for  ninety-nine  yeais),  in  otlier  ease 
the  building  would  have  ftdlen  to  the  landlord 
on  the  expiration  of  the  temporary  interesL 
Here  the  pursuer  was  virtually  a  tenant  for  life 
(hia  wife's  life)  in  respect  of  the  ju«  mariti:  and 
I  am  unable  to  see  in  this  distinction  anything 
on  which  a  olaim  for  recompense  can  be  founded. 
The  element  of  life  tenure  dearly  makes  no 
difference.  But  then  his  right  is  something 
higher  than  that  of  a  tenant,  because  the  jut 
mariti  is  a  sort  of  property.  Then  he  made  the 
improvements,  so  far  as  I  am  able  to  judge,  for 
his  own  benefit  as  a  quari  proprietor ;  and  like 
the  tenant  for  years  he  is  presumed  to  have 
reaped  the  benefit  of  the  improvements  during 
his  tenure.  He  may  not  actually  do  so ;  the  in- 
vestment may  be  a  losing  specoliation,  just  as  in 
the  case  of  a  tenant  under  the  rules  of  the  com- 
mon law.  But  he  has  added  to  the  value  of  his 
wife's  estate,  and  be  cannot  get  his  money  back 
again.  This  is  the  view  I  take  of  the  oaae  a 
view  which  necessarily  leads  to  absolvitor  from 
the  conclusions  of  the  action." 

The  pursuer  reclaimed,  and  argued — Ttaz  was 
a  case  of  donation  by  a  husband  to  a  wife,  and 
therefore  revocable.  The  husband  had  advanced 
the  money  to  the  wife  to  make  the  alterations 
upon  the  house  ;  he  now  revoked  this  donation, 
and  the  result  of  the  revooation  was  to  raise  up 
a  claim  of  debt  against  the  defender,  who  had 
succeeded  as  Mrs  Bankdn's  heir.at-law,  and  who 
was  therefore  bound  to  repay  to  the  pursuer  the 
money  laid  out,  at  least  in  so  far  as  he  was 
lueratM  by  the  expenditure.  (2)  The  defender 
was  bound  to  repay  the  sums  laid  out  upon  the 
subject  in  so  far  as  he  was  hieratiu,  on  the 
principle  of  recompense.  The  pursuer  had  laid 
out  this  large  sum  of  money  for  the  benefit  of 
his  wife.  The  subject  was  his  wife's  and  not 
his,  therefore  the  heir-at-law  who  succeeded  Mrs 
Bankin  in  the  subject,  and  who  was  reaping  the 
benefit  of  the  melioratioiis  made  upon  the  sub- 
ject, was  bound  to  recompense  the  pursuer. 
—Jack  V.  PcOoek,  Feb.  23,  1666,  M.  13,412; 
Rutherford  v.  Banki'M  A  Lett,  Feb  28,  1782, 
M.  18,422 ;  SeoU  v.  Forhet,  March  6,  1766,  M. 
8278;  Stair's  Inst,  t  8,  6 ;  Famie  v.  Boberiion, 
Jan.  19,  1871,  9  Macph.  437 ;  Patatim  v.  Oreig, 
July  18,  1862,  24  D.  1870;  Ntlmm  v.  Gordon, 
June  26,  1874,  1  B.  1098.  This  decision  was 
not  followed  in  the  next  case,  which  was  an 
Outer  House  case — Beddie  v.  Ttaman,  July 
1876,  12  S.Ij.B.  626.  These  authorities  went 
to  show  that  where  repairs  were  made  upon  any 
subject  by  any  person  in  possession  of  the  sub- 
ject, and  where  these  repairs  were  necessary,  the 
flar  was  bound  to  repay  to  the  liferenter's  repre- 
sentatives the  amount  by  which  the  estate  was 
huratut  owing  to  these  repairs.  In  this  case 
there  was  almost  complete  reconstruction  of  the 
subjects,  and  therefore  a  great  deal  more  than 
merely  making  meliorations  on  the  subjecL 

Argued  for  the  defender — This  was  not  an  in- 
stance  of  the  doctrine  of  recompense  at  alL 
The  typical  case  was  where  some-one  who  believed, 
but  erroneously,  that  the  property  was  really  his 
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own  made  alterations  by  which  it  was  implored 
in  Talae ;  by  the  law  of  reoompense  the  true  ownei 
was  bonnd  to  lepay  Buoh  a  one  any  outlay  by 
which  the  estate  was  lucraAM.  Bat  here  the  pnr- 
soer  knew  qoite  well  that  his  wife  and  not  he 
was  the  owner  of  the  gnbject;  any  alterations 
made  apon  the  house  were  therefore  made  for 
his  own  nse  and  benefit,  and  he  was  not  entitled 
to  reoompense  for  his  outlay.  The  pursuer 
thought  the  property  would  be  left  to  him,  but 
disappointed  expectation  was  not  equivalent  to 
the  erroneous  belief  that  they  belonged  to 
him,  and  it  was  necessary  to  show  that 
the  peiBon  who  made  the  alterations  was 
in  error  as  to  his  right  of  property  in  the 
subject  in  order  to  set  up  a  claim  for  recom- 
pense.—Pu«Aana»  T.  BUwart,  Not.  10,  1874, 
2  B.  78.  The  case  of  Jaek  was  not  an  authority 
upon  this  point  at  all.  It  was  really  an  authority 
upon  the  law  of  deathbed,  as  was  shown  by  the 
longer  report  of  it  in  M.  8218. 

At  advising — 

LoBD  Jumoa-CucBx — This  oase  can  be  com- 
pressed within  a  vary  reasonable  oompass.  I 
think  that  the  Lord  Ordinary  has  come  to  a  right 
decision.  This  oase  does  not  fall  under  the 
principle  regulating  the  cases  between  lif eienter 
and  flar,  and  no  oase  was  quoted  to  us  that  is 
upon  all-feara  with  this  one.  It  seems  that  the 
Wife  of  the  pomuer  was  the  flar  and  in  possession 
of  certain  property  in  Stranraer,  and  then  the 
husband  says  that  he  was  led  by  his  wife  to 
believe  that  she  intended  to  leave  this  property 
to  him,  and  that  she  had  made  a  will  in  his 
favour.  Unfortunately  she  died  suddenly  with- 
out eseonting  any  will  to  that  effect ;  bnt  before 
her  death,  relying  upon  the  assurance  that  the 
property  would  be  his  at  her  death,  the  husband 
had  laid  out  a  certain  sum  of  money  upon  it, 
with  the  result  that  the  property  was  increased 
in  value.  After  the  wife's  death,  as  there  was 
no  will,  her  heir-at-law  of  oourse  succeeded,  and 
the  question  now  arises,  can  the  husband  get 
back  from  the  heir-at-law  the  money  he  spent 
apon  the  property  to  the  extent  to  which  the  heir 
is  lueratvtt  This  money  was  thus  spent  partly 
for  the  benefit  and  convenience  of  the  wife  of 
the  pursuer  if  she  should  surviTe  him,  and 
partly  for  bis  own  use'  if  he  should  be  the 
survivor,  as  according  to  her  assurance  he  was 
to  obtain  the  property.  The  question  is  put  to 
US  whether  he  can  recover  that  sum  under  the 
head  of  recompense,  and  I  think  that  he  cannot. 
Certainly  I  think  that  on  these  considerations 
the  huslMnd  must  be  taken,  as  Lord  Neaves  says 
[in  Buchanan  v.  Steuiart,  cited  supra],  as  "  acting 
»»  $uo," — in  fact,  that  any  money  expended  on 
the  property  was  for  his  own  benefit.  That  is 
the  general  view  I  take  of  the  case,  although,  no 
doubt,  it  ran  into  many  subtleties,  and  accord- 
ing to  that  view  the  defender  must  prevail. 

The  oase  of  8eoU  which  was  quoted  to  us  has, 
I  think,  been  rather  shaken  by  the  later  decisions, 
especially  by  the  decision  in  the  case  of  Barbour 
T.  HaUiday,  July  8,.  1840,  2  D.  1279.  I  have, 
on  the  whole,  come  to  the  oondnsion  that  the 
pursuer's  case  cannot  be  sustained. 

As  regards  the  argument  that  the  payment  of 
this  money  in  repairing  the  house  was  a  donation 
by  the  husband  to  the  wife,  I  do  not  think  that 
it  can  be  reduced  to  a  practical  form  at  all. 


LoBD  YooNO — I  am  of  the  same  opinion,  and 
I  should  not  like  to  say  that  there  is  anything 
doubtful  about  the  principles  that  govern  the 
deoision  in  such  a  case  as  this — that  is,  where  a 
tenant  for  years  or  for  life,  or  a  possessor  of 
property  on  a  limited  title,  improves  the  subject 
for  his  own  profit  or  enjoyment.  It  is  said  that 
if  in  oonsequence  of  these  improvements  it  should 
turn  out  that  the  heir  who  succeeds  to  the  property 
is  lueratu*,  that  therefore  the  representatives  of 
the  tenant  for  yean  should  have  a  claim  against 
the  heir.  I  think  that  it  is  quite  clear  that  there 
is  no  such  claim.  If  the  tcmant  for  years  or  in 
possession  on  a  limited  title  should  improve  the 
subject — perhaps  decorate  it,  which  may  be  done 
at  great  expense — or  make  additions  to  it  for  his 
own  use  and  enjoyment,  there  shall  be  no  claim 
against  the  successor  by  his  lepresentativeB.  I 
think  that  is  quite  dear,  and  I  quite  agree  with 
the  statement  of  the  principle  of  recompense 
laid  down  by  Lord  Neaves  in  the  oase  of 
Buchanan  v.  Sttuart  (Nov.  10,  1874,  2  B.  78), 
that  where  a  man,  in  the  honest,  although  erron- 
sous,  belief  that  the  subject  is  bis  own,  spends 
money  and  makes  improvements  upon  it,  the  party 
who  shall  finally  make  good  hii9  title  to  that 
property  shall  not  be  entiUed  to  take  the  benefit 
of  these  meliorations  without  wi«Mng  recompense. 
I  think  that  the  statement  in  Lord  Stair's  work 
[cited  supra]  carried  that  doctrine  too  far  when 
he  states  that  this  obligation  of  recompense 
obtains  in  so  far  as  the  owner  is  lueratus,  even 
in  favour  of  a  builder  mala  fide  upon  another 
man's  ground,  and  that  is  what  Lord  Neaves 
says  is  the  law  of  Scotland  upon  the  recent 
authorities.  Lord  Neaves  distinguishes  the  case 
where  a  party  who  honestly  believes  that 
the  property  is  his  own  makes  some  meliora- 
tions upon  it,  from  the  case  of  one  who  makes 
a  change  upon  the  subject  for  his  own  conveni- 
ence and  comfort.  In  the  latter  case  there  is 
no  error  at  all,  and  that  is  essential  to  success  in 
a  case  under  the  law  of  recompense. 

Probably  the  case  of  Nelson  v.  Gordon,  June 
26,  1874,  1  B.  1098,  may  not  be  taken  as  afford- 
ing any  oonntenanoe  to  that  theory,  but  it  was 
pointed  out  daring  the  argument  that  in  that  case 
the  decision  was  influenced  by  certain  considera- 
tions which  do  not  enter  into  this  case.  That  oase 
was  decided  on  the  ground  that  the  defender  was 
a  creditor  in  possession  of  the  subject  upon  a 
security  title.  If  that  was  so,  we  have  no  occasion 
to  consider  whether  in  the  oironmstanoes  it  was 
rightly  decided.  In  that  case  the  subject  was  a 
house,  and  the  liferent  belonged  to  a  lady,  who  oc- 
cupied it  for  seventeen  years  along  with  her  second 
husband.  During  that  period  of  seventeen  years 
the  occupiers  laid  out  £70  upon  the  house,  and  at 
the  end  of  that  time  and  expenditure  the  house 
was  said  to  ,be  £12  more  vidaable  than  it  had 
been  at  the  beginning  of  the  time.  That  was  the 
oase.  But  it  was  complicated  to  some  extent  by 
the  fact  that  the  lady's  second  husband  had 
boaght  up  a  heritable  debt  upon  the  subject,  not  a 
very  large  debt,  some  £60.  Of  oourse  the  debtors 
were  liable  for  the  payment  of  the  interest  on  the 
debt  so  long  as  it  existed,  but  then  it  was  merely 
a  wife  paying  over  the  interest  to  her  husband 
with  whom  she  was  living,  and  within  a  month  of 
the  termination  of  the  liferent  the  principal  of 
the  heritable  debt  was  paid.  I  should  have  had 
diffloulty  in  seeing  any  peculiarity  in  that  ease. 
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The  case  seemed  too  olear  for  argument,  and 
accordingly  I  decided  the  case  at  the  end  of  the 
debate.  Upon  xe-conaideration  of  the  caae  I  still 
adhere  to  the  Tiew  of  the  case  I  took  at  the 
time. 

Bnt  that  does  not  interfere  with  our  judgment 
in  this  caae.  The  deceased  lady  here  was  the 
fiar,  and  she  only  could  build  the  house,  or  give 
consent  to  its  being  built.  She  got  money  to 
build  it  with.  Kow,  it  does  not  matter  in  the 
least  that  it  was  her  husband  who  proyided  the 
money,  it  would  not  have  been  different  if  she 
had  obtained  the  money  from  any  third  party, 
nnlees  it  was  given  in  donation.  But  the  Tiew 
that  this  sum  was  given  to  the  wife  as  a  donation 
and  was  revocable,  and  so  was  revoked,  was  not 
persisted  in,  and,  indeed,  there  can  be  no  revoca- 
tion ;  the  money  was  given  to  build  the  house, 
and  there  the  house  stands.  That  being  the  case, 
the  idea  that  the  sum  was  given  by  the  husband 
to  the  wife  as  a  donation  is  out  of  the  question. 
I  think  the  case  is  quite  clear,  and  agree  with 
your  Lordship's  judgment. 

LoBD  OBA10HI1.L1— I  am  of  the  same  opinion. 
It  appears  that  the  pursuer,  having  right  of  ad- 
ministration of  his  wife's  property,  made  improve- 
ments upon  this  property  at  Stranraer.  I  think 
that  the  pursuer  was  acting  in  his  own  interest 
and  convenience  in  making  those  improvements, 
and  merely  took  an  opportunity  of  carrying  into 
effect  these  improvements  at  a  cost  defrayed  by 
himself.  He  is  not  therefore  entitled  to  recover 
the  value  of  these  meliomtions  from  the  heir-at- 
law  of  the  late  proprietriz.  I  do  not  think  that 
in  this  case  the  pursuer  has  shown  any  ground 
on  which  he  is  entitled  to  succeed.  The  spending 
of  this  sum  of  money  was  not  a  donation  to  his 
wife,  nor  was  there  any  error,  which  is  necessary 
in  a  claim  for  recompense. 

LoBD  BvTHXBFUBD  Olasx— I  am  of  the  same 
opinion  as  your  Lordships,  and  think  that  the 
defender  ought  to  be  assoilisied.  I  do  not  think 
that  in  the  circumstances  a  case  for  recompense 
arises.  I  would  prefer  to  put  my  judgment  upon 
another  ground — upon  a  peooliarity  wbioh  arises 
in  this  case.  The  pursuer  has  no  right  of  title  to 
this  house,  nor  did  he  have  any  through  his  wife; 
be  had  no  right  even  to  possession.  Ko  doubt 
under  the  circumstances  of  their  marriage  he  had 
the  jvi  mariti  and  the  right  of  administration  to 
his  wife.  But  these  powers  gave  him  no  right 
either  to  title  or  to  possession.  The  Lord  Qui- 
nary Fays  in  his  interlocutor — "Finds  that  such 
meliorations  were  made  by  the  pursuer  for  his  own 
benefit  as  a  temporary  possessor,  in  virtue  of  his 
ftu  mariti  and  right  of  administration  of  his 
wife's  property."  I  never  heard  of  the  j««marA» 
giving  a  husband  the  right  of  possession  over 
his  wife's  heritable  property,  and  in  any  dealings 
with  the  wife's  heritable  property,  so  far  as  the 
jiu  mariti  is  concerned,  the  husbuid  is  in  no  way 
different  from  a  total  stranger.  Of  course  when 
the  rents  of  the  heritable  property  are  paid  he 
may  claim  them  under  his  jtu  mariti,  because 
they  then  become  part  of  his  wife's  moveable 
property.    But  with  respect  to  his  wife's  heritable 

Sroperty  he  has  no  right  to  it  whatever.  There 
I  nothjbg  in  this  case  but  this.  'While  the  life- 
(entrix  was  in  possession  of  the  house  she  made 
or  allowed  to  be  made  certain  changes  n-pou  the 


house.  I  do  not  care  where  the  money  to  make 
these  changes  came  from.  The  only  way  in 
which  that  money  could  be  recovered  was  hj 
raising  up  a  daim  of  debt  against  her  estate — 
in  the  first  place  against  her  moveable  estate,  and 
if  that  was  not  large  enough  to  satisfy  the  claim, 
then  by  proceeding  against  her  heritable  estate. 
But  I  do  not  see  where  any  daim  of  debt  can 
come  in  in  this  case,  so  that  her  executor  may 
claim  as  his  own  any  benefit  made  to  the  estate 
after  her  death.  The  claim  must  be  for  debt  oc 
nothing.  As  the  money  was  given  by  her  hus- 
band, it  might  be  said  that  here  was  a  case  of 
donation ;  but  that  ground  of  claim  has  been 
rightly  abandoned.  I  am  therefore  for  aasoOsie- 
ing  the  defender,  bat  I  confess  I  do  not  like  the 
form  of  the  Lord  Ordinary's  interioeutor. 

The  Court  pronounced  this  interloentor:— 
•  <  Find  that  the  subjects  libelled  weire  amd- 
iorated  on  the  order  of  the  pursuer  and  at  his 
cost,  and  that  the  consequent  increase  in 
the  value  of  the  subjects  is  not  leas  than 
£S60:  Find  that  the  defender  is  under  no 
obligation  to  make  a  compensatory  payment 
to  the  pursuer  for  the  value  of  the  said 
meliorations;  therefore  refuse  the  leolaim- 
ing-note:  Of  new  assoilsie  the  defender 
from  the  condusions  of  the  action,  reserving 
to  the  pursuer  all  claims  competent  to  him 
for  the  use  of  his  gable  adjoining  the  said 
subjects :  Of  new  find  the  defender  entitkd 
to  expenses  in  the  Outer  House :  Find  him 
entitled  also  to  expenses  in  the  Inner  Honse," 

Coimsel  for  Pursuer  —  Darling  —  Oraham 
Murray.    Agents — ^Hope,  Mann,  t  Kirk,  W.S. 

Oonnsel  for  Defender — J.  P.  B.  Bobertson— 
Low.     Agents — Morton,  Neilson,  A  Smart,  W.B. 


Thursday,  May  27. 

FIRST    DIVISION. 

[Lord  Einnear,  OrdinarT. 
LIFB     ASSOCIATION  *  OF     SCOTLAND     V. 
CAMPBELL  SMITH  AND  OTHEBS. 

Ohii^Um—DeUvtry— Mandate— Deaih  tfStgtM- 
tory  of  Bond  btfereitmu  DeUooMd. 

A  bond  for  money  to  be  advanced  was  sub- 
scribed by  one  of  the  oo-obligants,  vriio  there- 
after died  while  the  bond  wm  in  the  bands  o( 
the  agent  of  the  borrowers,  and  before  it  bad 
been   delivered  to  the  lenders.     The  bor- 
rowers' agent  thereafter  deUvered  the  bond 
to  the  lenders  in  return  for  the  momer. 
Held  that  the  implied  mandate  to  the  bor- 
rowers' agent  to  deliver  had  fallen  by  the 
death  of  the  ohligant,  and  that  thei«fbre 
the  bond  must  be  considered  as  ondelivezed 
in  a  question  with  his  representatives. 
This  was  an  action  at  the  instance  of  the  Idfe 
Association  of  Scotland  against  John  Ohmpbell 
Smith,  Sheriff-Substitute  of  Forfarshir«  at  Dan- 
dee;   Patrick  Don  Swan,  Provost  of  Kirkcaldy 
and  William  Andrew  DougUs,  menshant,  Dundee' 
executor-dative  of  the  deceased  Andrew  Donglas' 
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oonjnnoUy  and  ieTerally  or  othei^nse  severally, 
for  payment  of  the  som  of  £6868,  14a.,  being 
the  balance  alleged  to  be  reeUag-owing  by  the 
defenders  of  a  bond  for  £16,000,  which  they 
along  with  certain  other  persons  had  subscribed 
as  co-obligants.  The  bond  in  question  was  for 
money  to  be  advanced  to  the  Athole  Hydropathic 
Company,  Limited,  of  which  the  obligants  were 
directors.  The  original  amount  contained  in  the 
bond,  Tiz.,  £16,000,  had  been  reduced  by  pay- 
ments to  acoonnt  mads  by  the  other  co-obligants. 
Defences  were  lodged  for  Campbell  Smith  and 
Donglas'  exeontor. 

The  present  question  related  to  the  liability  of 
the  executor  of  Mr  Donglas,  in  regard  to  which 
the  following  were  the  facts : — ^The  bond  in  ques- 
tion was  signed  by  Mr  Douglas  on  11th  May, 
and  then  htmded  to  the  secretary  of  the  Hydro- 
pathic Company  who  held  the  bond,  and  was  in 
course  of  having  it  executed  when  Mr  Douglas 
died  on  4th  July.  Tbe  bond  was  not  delivered  to 
the  lenders,  the  pursuers  in  this  action,  until 
24th  July.  Prior  to  that  date  Mr  Donglas'  agent 
interpelled  the  secretary  of  the  Hydropathic  (S>m- 
pany  from  proceeding  further,  and  intimated 
that  nothing  was  to  be  done  to  increase  Mr 
Douglas'  liability  in  the  matter. 

The  defender  Douglas  pleaded — "(1)  The  de- 
fender William  Andrew  Douglas  is  not  liable  to  the 
conclusion  of  the  action,  in  respect  (Ist)  that  the 
said  Andrew  Douglas  died,  and  teparatim  his 
death  was  known  prior  to  the  completion  and 
delivery  of  the  bond ;  (2d)  That  the  bond  was 
delivered  without  tbe  authority  and  contrary 
to  the  instmotions  of  the  said  Andrew  Donglas 
or  his  representatives." 

The  Ijord  Ordinary  (Kimnus)  on  27th  March 
1886  assoilzied  the  defender  Douglas. 

"Note. — The  case  against  the  representatives 
of  Mr  Andrew  Douglas  is  based  exclusively  upon 
his  subscription  of  a  bond  which  was  admittedty 
not  delivered  until  after  his  death.  For  the 
averment  is  that  the  money  was  advanced  'in 
exchange  for  tbe  bond '  on  tbe  24th  of  July,  and 
tSx  Donglas  died  on  the  4th.  It  is  not  idleged 
that  he  had  contracted  any  obligation  either  to 
tbe  pursuers  or  to  his  co-diieotors  otherwise 
than  by  his  subscription  of  the  bond.  The  pur- 
■aer's  case  therefore  is  that  the  mere  subscrip- 
tion of  a  deceased  person  to  a  bond  will  bind  ma 
representatives  in  repayment  of  money  advanced 
to  other  persons  after  his  death.  It  appears  to 
me  to  be  a  snfAcient  answer  that  in  a  question 
with  his  representatives  the  bond  must  be  con- 
sidered as  undelivered,  for  it  was  not  delivered 
by  him,  and  any  authority  which  he  might  have 
given  to  an  agent  to  deliver  it  would  fall  by  his 
death.  I  should  have  thought  the  pursuers' 
averments  therefore  irrelevant  independently 
of  the  special  case  stated  in  answer  by  the 
defenders.  But  they  aver  that  the  bond  after 
being  subscribed  by  the  deceased  was  left  in  the 
hands  of  the  secretary  of  the  company  for  the 
purpose  of  getting  it  executed,  and  it  may  be 
assumed  tha^  he  had  a  mandate  from  Mr  Douglas, 
as  well  as  from  the  other  directors,  to  deliver  it 
in  exchange  for  the  money  advanced  by  tbe  pur- 
sners  ;  but  so  far  as  Mr  Douglas  was  concerned 
tbe  mandate  was  revoked  by  tbe  letters  of  his 
agent  Mr  Thomson,  for  Mr  Thomson  intimates 
at  a  time  when  no  liability  bad  been  incurred  by 
Mr  Douglas — because  the  bond  had  nolj  been 


delivered  nor  the  money  advanced — that '  nothing 
is  to  be  done  to  increase  Mr  Douglas'  liability  in 
this  matter.'  Now,  it  is  clear  that,  notwithstand- 
ing his  subscription  of  the  bond,  Mr  Donglas  was 
entitied  to  withdraw  from  the  contemplated  ob- 
ligation at  any  time  before  a  binding  contract 
was  completed  by  delivery  of  the  bond  in  ex- 
change for  the  money.  And  I  think  Mr  Thom- 
son's letter  was  a  veiy  distinct  intimation  that 
the  secretary  of  the  company  was  not  to  flz  Mr 
Douglas  with  a  liability  which  had  not  as  yet 
attached  by  the  delivery  of  the  bond  bearing  his 
subscription. 

"It  is  not  suggested  that  the  bond  was  de- 
livered by  anyone  but  the  secretary,  or  that  any- 
one else  had  a  mandate  to  deliver  it  on  Mr 
Douglas'  behalf.  I  think  the  secretary's  man- 
date was  expressly  recalled.  But  if  it  were  not 
recalled  expressly,  it  fell  by  the  death  of  the 
mandant, 

"  It  is  said  that  if  the  contract  was  not  com- 
pleted Mr  Douglas'  subscription  was  equivalent 
to  an  offer  which  might  be  accepted  after  his 
death  as  against  his  representatives.  An  un- 
accepted offer  will  fall  like  any  other  authority 
by  the  death  of  the  party  making  it.  But  it  is 
not  said  that  the  offer  was  made  in  any  other 
way  than  by  delivery  of  tbe  subscribed  bond, 
and  the  question  therefore  comes  back  to  the 
point  already  considered,  viz., — Whether  the 
bond  was  delivered  on  behalf  of  Mr  Douglas  or 
his  representatives  by  virtue  of  any  subsisting 
mandate. 

"The  qnesUon  whether  Mr  Smith  will  be  re- 
lieved  by  the  release  of  Mr  Douglas'  representa- 
tives may  depend  upon  matters  of  fact,  as  to 
which  the  parties  are  not  agreed." 

Tbe  pursuers  reclaimed,  and  argued — The  bond 
was  delivered  before  Douglas'  death  in  the  only 
way  in  which  it  would  ever  have  been  delivered 
even  if  Donglas  had  lived,  viz.,  by  signing  it,  and 
passing  it  on  to  be  signed  by  ^e  next  person. 
There  was  no  reason  why  a  bond  should  not  be 
delivered  quoad  one  of  the  persons  subscribing, 
and  yet  not  delivered  quoad  another. — McDonald, 
July  6,  1810,  F.O. ;  Patetton  v.  Bonar,  March 
9,  1844,  6  D.  987 ;  Mair  v.  T/um't  Tru$tee», 
Feb.  20,  1860,  6  D.  748 ;  Seottuh  Pnmneial  At- 
turanee  Oo.  v.  Pringle,  Jan.  28,  1858,  20  D. 
465;  Simp»on  v.  Fleming,  Feb.  8,  1860,  22  D. 
679. 

Counsel  for  the  respondents  were  not  called  on. 

At  advising — 

LoBD  FaxsiDxirr — I  do  not  think  that  we  need 
call  for  any  answer  in  this  case,  for  I  think 
the  ground  of  the  Lord  Ordinary's  judgment  is 
unimpeachable. 

It  must  be  kept  in  mind  that  the  delivery  of  a 
deed  is  a  question  of  fact,  not  one  of  law  or  of 
legal  inference.  The  condition  of  matters  here 
was  that  the  bond  had  been  subscribed  by  Mr 
Douglas,  but  was  held  by  the  secretary  of  the 
Hydropathic  Company — that  is  to  say,  by  the 
agent  for  the  borrowers,  and  no  money  had  been 
advanced.  Therefore  tiie  bond  was  he  facto  un- 
delivered when  Mr  Douglas  died.  No  doubt 
the  secretary  of  the  Hydropathic  Company 
would  have  been  quite  entitied  if  noth- 
ing had  intervened,  on  tbe  bond  being 
subscribed  and  the  money  advanced,  to  deliver 
it  to  the  pursuers  in  return  for  tbe  money.     For 
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there  was  dearly  a  mandate  by  the  subioriber  to 
the  seoretary  to  deliver  the  bond  in  exchange  for 
the  money.  Bat  Mr  Donglaa  died  while  the 
deed  was  undelivered,  and  thns  the  mandate  to 
deliver,  or  conditional  mandate  to  deliver  in  ex- 
change for  the  money,  fell  by  the  death  of  Mr 
Donglaa.  Therefore  the  deed  being  nadelivered 
when  Mr  Doaglas  died  he  could  not  be'  bonnd 
by  it,  and  hia  exeontors  cannot  be  bound  by  it. 

I  think  that  is  quite  soffloient  for  the  disposal 
of  the  case. 

LoBD  Seaxd — I  am  entirely  of  the  same 
opinion.  This  document  was  held  by  the 
secretary  nnder  a  mandate  that  when  the  deed 
was  completed  the  transaction  should  go  on. 
But  the  death  of  Mr  Douglas  put  an  end  to  the 
mandate,  and  therefore  1  think  there  was  no 
delivery  of  the  bond. 

Loud  Adah  concurred. 

LoBD  MuBX  was  absent. 

The  Court  adhered. 

Oonnsel  for  Parsners  —  Pearson  —  Oraham 
Morray.    Agents — Melville  &  Lindeeay,  W.S. 

Oonnsel  for  Defender  Dooglas — Hay.  Agent 
— Oeoige  Andrew,  S.S.C. 


Salurday,  March  20. 

OUTEB    HOUSE. 

[Lord  M'Laren. 
MACKINTOSH  V.  TOUNG. 

Proettt  —  Sheriff—  ExpenMt — Extract  —  Sheriff 
Court  Aet  1876  (89  and  40  Vict.  cap.  70),  tee. 
82. 

HM  (by  Lord  M'ljaren,  Ordinary)  that 
sec.  82  of  the  Sheriff  Court  Act  1876  has 
altered  the  rule  of  the  common  law  that  the 
final  extract  of  a  decree  on  the  merits  pnta 
an  end  to  the  cause,  and  prevents  any 
farther  decree  for  expenses. 

Therefore  where  a  pnrsner  having  obtained 
decree  for  a  sum  and  been  found  entitled  to 
expenses,  obtained  an  extract  of  the  decree 
on  the  merits,  without  waiting  till  the  ex- 
penses were  taxed  and  decerned  for — held 
that  he  was  not  thereby  precluded  from  subse- 
quently obtaining  and  doing  diligence  upon  a 
decree  for  the  taxed  amount  of  the  expenses. 
Section  82  of  the  Sheriff  Court  Act  1876,  which 
oooors  in  Fart  YI.  of  the  Act,  being  the  part  re- 
lating to  appeals,  provides  that  "notwithstanding 
anything  contained  in  section  68  of  the  Court  of 
Session  Act  1868,  extract  of  any  judgment,  de- 
cree, interlocutor,  or  order  pronounced  in  the 
ordinary  Sheriff  Court  may  be  issued  at  any  time 
on  the  expiration  of  fourteen  days  from  the  date 
thereof,  unless  the  same  shall,   if  competent, 
have  been  sooner  appealed  against."  .  .  . 

An  action  of  damages  was  brought  against 
Mackintosh,  the  oompUiner  in  this  process  of 
suspension,  in  the  Sheriff  Court  of  Forfar,  in 
which  the  pursuer  John  I>nff  obtained  decree  for 
a  sum  of  damages,  and  was  found  entitled  to 


expenaea.  On  17tb  September  1B86  be  ex- 
tracted the  decree  for  damages  as  a  final 
decree  on  the  merits. 

The  account  of  expenses  were  thereafter  taxed 
at  £26,  but  the  Auditor's  report  was  objected  to 
by  the  pursuer.  At  the  discussion  on  the 
Auditor's  report  Mackintosh  maintained  that  the 
decree  on  the  merits  having  been  extracted,  the 
cause  was  at  an  end,  and  the  pursuer  could  not 
get  decree  for  any  expenses,  the  ground  of  this 
contention  being  that  he  bad  already  extracted 
the  decree  on  the  merits. 

The  Sheriff-Substitnte  (Bobbbtson)  on  29th 
October  1885  rejected  this  argument,  and  ap- 
proved the  report,  and  gave  decree  for  taxed 
expense8,i£26 ;  but  by  a  subsequent  interlocutor, 
on  the  motion  of  the  pursuer's  agent,  W.  G.  B. 
Young,  the  respondent  in  this  process,  allowed 
the  decree  to  go  out  in  his  (Young's)  name  as 
agent-disborser. 

Young  then  extracted  the  decree  for  expenses 
and  charged  Mackintosh  thereon.  Maokintaeh 
broagbt  Uiis  note  of  suspension  of  the  charge. 

The  Lord  Ordinary  on  the  Bills  passed  the 
note,  observing  in  his  note  that  there  was  autho- 
rity on  the  point — Dove  Wilson's  Sheriff  Court 
Practice  (3d  ed.),  197;  Mackay's  Praotioe,  L,  618 ; 
Town  Couiuel  of  Rothetay  v.  MaeneiU,  U. 
12,188;  Beteridge  v.  Lidttte,  May  21,  185S,  14  D. 
772 ;  and  observations  on  that  case  by  liord 
Justice-Clerk  Inglia  in  Taylor  v.  Jarvie,  March 
20,  1860,  22  D.  1034. 

The  process  was  marked  to  Lord  M'Laren. 

Argued  for  the  oompUiner  —  The  law  np 
to  1876  clearly  was  that  after  final  deoi«e 
on  the  merits  the  clause  was  exhausted,  and 
therefore  no  subsequent  decree  as  to  expenses 
was  competent  It  was  said  that  section  82  of 
the  Act  of  1876  altered  this,  but  that  section  only 
applied  to  appeals,  and  did  not  affect  the  point 
now  in  controversy.  Tennant  v.  Romanet,  June 
22,  1881,  8  K.  824,  was  not  adverse,  as  the  point 
was  not  really  considered  in  that  case. 

The  respondent  argued  that  section  38  of  the 
Act  of  1876  had  altered  the  former  law,  assum- 
ing it  to  stand  as  the  complainer  maintained. 
He  founded  on  Tennant  (tupra). 

The  Lord  Ordinary  (M'Labem)  refused  the  sus- 
pension. 

"  Opinim. — In  this  case  a  suspension  has  been 
brought  of  a  charge  on  a  decree  for  expenses  in 
the  Sheriff  Court  of  Dundee,  and  the  ground  of 
suspension  is  that  judgment  was  given  in  the 
Sheriff  Court  action,  and  extracted  before  any 
decree  was  given  for  expenses.  Expenses  were 
found  due,  but  were  not  taxed  or  decerned  for. 
It  is  contended  by  the  complainer  that  after  de- 
cree on  the  merits  has  been  extracted  the  case 
is  at  an  end,  and  that  no  farther  decree  can  be 
given  in  the  cause.  It  is  admitted  that  review 
would  not  be  competent  of  the  Sheriff's  decree 
for  expenses,  by  way  of  appeal,  because  it  has 
been  settled  that  no  appeal  lies  on  a  decree  for 
expenses.  But  then  it  is  said  that  although 
review  would  not  be  competent  in  that  way  it 
may  be  competent  by  suspension  of  the  charge. 
Now,  if  it  were  necessary  to  consider  the  point,  I 
should  be  disposed  to  think  that  the  same  con- 
siderations of  convenience  that  led  the  Court  to 
reject  the  appeals  on  matters  of  expenses  should 
equally  apply  to  the  mode  of  review  which  is  now 
sought.    There  is  nothing  atatntoiy  as  to  review 


Digitized  by 


Google 


Maeklntmh  ▼.  Tonng, 
March  20, 1888. 


J        The  J^soUish  Law  Etepuiier.-^VoL  XX III. 


685 


upon  ezpenses ;  it  iB  merely  a  rale  of  the  Oourt 
that  they  will  not  enter  aaoh  an  appeal.  Bnt 
I  do  not  need  to  express  any  foniud  opinion 
on  that  snbjeot,  beoanae  I  am  satiafied  that 
as  the  law  now  stands  the  groond  of  sns- 
pendon  is  not  well  founded.  At  common  law 
no  donbt  the  extracting  of  the  decree  pnt  an  end 
to  the  oaose.  That  is  a  yery  arbitrary  role,  and  it 
is  difflonlt  to  see  bow  it  has  arisen,  bnt  no  doubt 
it  is  quite  settled.  Bat  then  under  the  Sheriff 
Court  Act  of  1876  it  is  now  made  competent  to 
extract  any  decree,  interlocntor,  or  order  pro- 
noonoed  by  the  Sheiifi  at  any  stage  of  the  oanse. 
That  section  appears  to  me  to  assimilate  the 
practice  of  the  Sheriff  Oonrt  to  the  practice  of 
the  Conrt  of  Session  as  reformed  by  the  Oonrt  of 
Session  Act  of  1850.  In  the  interpretation  of 
that  Act  it  has  been  held  that  the  role  which 
formerly  applied  at  oommon  law  was  no  longer 
applicable — that  it  was  impossible  to  hold  that 
one  party  by  obtaining  an  extract  can  prevent 
the  other  party  from  obtaining  his  decree  for 
expenses;  and  accordingly  it  was  laid  down  by 
the  Inner  Honse  that  all  extracts  were  to  be 
treated  as  mterim  extracts,  and  that  it  was  still 
competent  to  obtain  and  extract  the  decree  for 
expenses  notwithstanding  anything  that  had  been 
done.  In  the  present  case,  but  for  section  32  of 
the  Sheriff  Oonrt  Act  1876,  it  would  hare  been 
competent  for  the  extractor  to  withhold  extract. 
He  can  no  longer  do  so,  because  the  statute  has 
giTen  either  party  a  right  to  extract  any  decree 
or  order ;  and  I  am  of  opinion  that  the  old  rule 
falls  with  this  improTement.  I  think  it  is  a 
great  improTement,  and  I  am  entitled  to  treat 
the  extract  of  the  decree  on  the  merits  as  an 
interim  extract  which  does  not  prevent  extract 
being  competent  for  expenses." 

Oonnsel  for  Complaiuer — ^Lang.  Agents — 
Fodd,  Simpson,  ft  Ifarwiok,  W.S. 

Cooasel  for  Respondent — Hay.  'Agent— James 
Skinner,  S.S.C. 


HIGfl  COURT  OF  JUSTICIARY. 

Thursday,  May  27. 

FINDLAY  V.  CRABB  AND  0THEB8. 

JiuHdary  Catet  —  Juritdiction  —  Sluriff^Com- 
peUney—SmaU  Debt  {Scotland)  Aet  1837  (7 
WM.  IV.  and  1  Vict.  e.  41),  see.  31. 

The  31st  section  of  the  Small  Debt  (Soot- 
land)  Act  proTides  "that  appeals  from  de- 
cisions in  the  Small  Debt  Conrt  shall  be 
competent  only  when  founded  on  the 
ground  of  corruption  or  malice  and  oppres- 
sion on  the  part  of  the  Sheriff,  or  such 
dSTiations  in  point  of  form  from  the 
statutory  enactments  as  the  Oonrt  shall 
think  took  place  wilfully,  or  haye  prevented 
substantial  justice  from  baying  been  done, 
or  on  incompetency,  including  the  defect  of 
Jurisdiction  of  the  Sheriff."  In  an  action 
raised  in  the  Sheriff  Small  Debt  Court  the 
defender  pleaded  that  the  pursuers  being 
an  association  of   more    than    twenty-one 


members,    and    not   haying    observed   the 
Btstntory  requirements  as  to    registration, 
had  no  title  to  sue.     The  Sheriff  gave  de- 
cree against  the   defender,  who  appealed. 
Seld  that  the  decision  of  the  Sheriff  could 
not  be  assailed  on  the  ground  of  incompet- 
ency— the  question  whether  the  society  re- 
quired registration  having  been  that  which  he 
was  bound  to  decide,  and  in  fact  did  decide. 
On    10th   April  1885  it  was  determined  by  a 
meeting  of  the  members  of  the  Glammis  and 
Oharlestown  Saving  Association  to  wind  up  the 
association,  and  it  was  remitted  to  a  committee 
of  five  members  to  carry  out  the  proceedings, 
with  power,  inter  alia,  to  make  such  calls  upon 
members  as  might  be  necessary  for  meeting  the 
debts    of    the    association.       They  accordingly 
made  a  call  of  £6,  and  upon  the  delay  of  one  of 
the  members,  or  alleged  members,  Charles  Find- 
lay,  to  pay  the  same,  they  instituted  proceedings 
against  him  in  the  Sheriff  Small  Debt  Oourt  at 
Forfar. 

He  pleaded,  inter  aUa,  that  the  punuers  being 
an  association  of  more  than  twenty-one  persons, 
and  not  having  been  registered  in  terms  of  the 
Companies  Act  or  Friendly  Societies  Acts,  were 
not  entitled  to  sue. 

The  Sheriff-Substitute  (Robkbtsoh)  repelled 
the  plea,  and  the  defender  appealed  to  the 
Oirouit  Oourt  at  Dundee.  At  the  Oonrt  held 
there  on  20th  April  1886,  Lord  Mure,  who  pre- 
sided, certified  the  oase  to  the  High  Oourt  of 
Justiciary  at  Edinburgh. 

Argued  for  the  appellant — The  society  had  no 
title  to  sue,  in  respect  that  although  it  was  carried 
on  for  the  purpose  of  gain,  and  numbered  more 
than  twenty-one  members,  it  was  not  registered 
—19  and  20  Vict  o.  47  (Companies  Act  1856) 
sec.  4  ;  26  and  26  Vict.  o.  89  (Companies  Act 
1862),  sees.  209,  210.  The  appeal  was  com- 
petent, since  the  Sheriff-Substitute  had  disre- 
garded the  provisions  of  the  Companies  Acts — 
Murray  v.  Maekemie,  April  21,  1869,  1  Oonp. 
247  i  Ounn  v.  Taylor,  Sept.  20,  1878,  2  Coup. 
491 ;  DonaJdton  y.  WhiU,  Sept.  8,  1871,  44  Sc. 
Jur.  1 ;  AXli»im,  y.  Balmain,  Oct  25,  1882, 10  B. 
(J.  Oa.)  12. 

Counsel  for  the  respondent  were  not  called 
upon. 

At  advising — 

liOBD  JTrsTiox-OiiZBX — This  appeal  has  been 
certified  by  Lord  Mure  to  this  Court.  Undoubtedly 
it  involves  some  delicate  questions,  and  embraces 
matters  that  might  oome  to  be  of  very  general 
importance.  This  association  was  of  that  kind 
wiuch  springs  up  for  the  benefit  of  the  working 
classes.  ^  It  is  as  old  as  1842,  and  since  that  date 
the  Legislature  has  passed  many  statutes  for  the 
regulation  of  companies  and  associations.  A  ques- 
tion arises  whether  this  association  comes  within 
the  category  of  an  association  carried  on  for 
purposes  of  gain.  If  it  do,  it  is  not  doubtful  that 
it  would  require  to  be  registered.  The  express 
provisions  of  the  statute  of  1862  (sec.  210) 
prevent  a  society  of  this  sort  and  ite  office-bearers 
from  suing  in  its  name  unless  it  be  registered.  It 
was  in  the  oourse  of  being  wound  up,  and  an  appli- 
cation was  made  to  each  member  to  pay  his 
quota  in  order  to  clear  it  of  its  obligations. 
Findlay  was  one  of  the  members.  He  de- 
murred, on  other  grounds,  but  he  also  pleaded' 
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before  the  Sheriff  that  the  aaaociation  was  not 
registered.  It  was  said  against  him  that  the 
Msooiation  was  not  for  purposes  of  gain,  and 
consequently  that  registration  was  unnecessary, 
and  that  it  was  entitled  to  sne.  This  question 
the  Sheriff  had  to  determine,  and  he  determined 
that  there  was  a  title  to  sue.  Whether  he  held 
that  this  association  was  or  was  not  for  purposes 
of  gain  we  cannot  tell,  for  in  amaU  debt  actions 
there  is  no  record.  Before  we  can  reach  the 
proper  merits  of  the  case  we  htere  to  determine 
whether  the  Sheriff  was  entitled  to  decide  this 
question  or  whether  his  decision  was  an  excess 
of  jurisdiction.  It  is  said  that  the  Sheriff  acted 
incompetently  in  repelling  the  objection  stated 
for  the  appellant.  It  is  quite  true  that  various 
instances  have  occurred  in  which  this  Oourt  has 
sustained  an  appeal  where  there  had  been  a  mani- 
fest miscarriage  of  justice,  although  the  precise 
words  of  the  statute  did  not  justify  such  an  ap- 
peoL  But  there  is  no  such  case  bete.  I  am  of 
opinion  that  the  Sheriff  was  entitled  to  deter- 
mine that  question.  It  came  competently  before 
him  ;  and  he  baring  heard  the  parties,  decided 
that  there  was  title  to  sue.  Is  that  judgment 
subject  to  appeal  under  the  Small  Debt  Act?  I 
think  not.  The  opinions  of  the  judges  in  the 
case  of  AUiion  ▼.  Babnain  exactly  express  the 
ground  on  which  I  am  prepared  to  decide  the 
case.  Lord  Young  says — "  The  Sheriff  was  the 
only  Judge  haviug  jurisdictioo,  and  the  whole 
proceedings  were  competently  brought  before 
him,  and  competently  determined  by  him.  All 
that  is  said  by  the  appellant  is  that  he  took  a 
wrong  riew  of  the  law  goTeming  the  facts  of  this 
particular  case.  He  may  or  may  not  bsve  taken 
an  erroneous  riew  of  the  law,  but  it  was  for  him 
to  consider  the  law  applicable  to  these  facts,  and 
to  pronounce  his  judgment  upon  them,  and  for 
him  only.  There  the  Legislature  says  the  matter 
most  end.  I  think  the  incompetency  which  the 
Small  Debt  Act  points  to  is  of  another  character 
altogether. "  Lord  Oraighill  says  the  same  thing ; 
and  I  see  that  I  myself  said — "  The  Sheriif-Sub- 
stitnte  decided  that  there  was  a  civil  contract. 
It  was  within  his  power  so  to  determine  this, 
which  forms  the  merits  of  the  esse,  in  a  competent 
process,  which  it  is  not  disputed  the  present  pro- 
cess is,  and  under  the  Small  Debt  Act  we  have  no 
power  to  review  bis  determination."  Therefore, 
without  deciding  whether  the  Sheriff  took  a  right 
or  an  erroneous  view,  I  say  he  acted  oompetentiy. 

Loud  Mub> — This  appeal  was  brought  before 
me  at  the  Oironit  Oourt  at  Dundee  ;  and  the  ob- 
jections  then  taken  rested  mainly  aa  the  fact  that 
the  association  consisted  of  more  than  twenty-one 
members,  and  therefore  required  to  be  registered. 
It  was  argued  upon  the  other  side  that  as  the  as- 
aooiation  was  not  for  the  purposes  of  gain,  it  did 
not  fall  within  the  provisions  of  the  statute,  and 
that  therefore  registration  was  unnecessary. 
When  the  ease  was  before  the  Sheriff  he  repelled 
the  plea  of  no  title  to  sue.  No  one  knows 
whetiier  the  Sheriff  was  satisfied  that  the  associa- 
tion was  carried  on  for  purposes  of  gain.  I  can- 
not tell  the  grounds  of  the  Sheriff's  decision,  and 
therefore  I  cannot  say  that  he  went  wrong.  It  is 
quite  clear.thst  be  had  jnrisdictiOD.  Even  if  it 
was  the  case  that  the  Sheriff  assumed  that  the 
aaaooiation  did  not  require  to  be  registered,  I  am 
by  BO  means  dear  that  it  would  entitle  us  to  en- 


tertain an  appeaL  It  is  a  point  of  great  nieety 
whether  the  word  "incompetency  will  bear 
such  a  oonstruction,  and  notwithstanding  Lord 
Neaves'  opinion  in  Murray  v.  Mackenzie  (tajpra\ 
I  have  grave  doubts  whether  an  objection  of  that 
description  can  be  regarded. 

LoBD  OaAioBDDUr— I  cououT.  This  was  an  sotion 
brought  by  the  association  for  a  sum  said  to  be  due 
by  the  defender  to  provide  a  fund  for  the  payment 
of  its  liabilities.  The  4pf  sudor  appeared  by  his 
agent,  and  set  forth  the  plea  that  the  association 
had  no  title  to  sue.  The  ground  of  this  plea  was, 
that  under  sec.  210  of  26  and  26  Vict  cap.  89,  the 
society,  not  being  registered,  was  not  entitled  to 
sue.  The  condition  of  maintaining  that  plea  was 
to  show  that  the  company  required  to  be 
registered.  The  pursuers  admitted  their  associ- 
ation was  not  registered,  but  explained  that  it  was 
one  which  did  not  require  registration ;  and  this 
question  was,  with  reference  to  the  plea,  the 
question  which  the  Sheriff  had  to  decide.  If  the 
association  was,  in  his  opinion,  one  which  re- 
quired to  be  registered,  he  must  have  sustained 
the  plea.  There  was  no  escape  from  a  decision 
of  this  question.  It  was  a  civil  action,  brought 
in  a  competent  oourt,  and  in  the  only  oompetent 
court.  And  so  the  action  being  in  its  own  nature 
one  which  the  pursuers  were  entitled  to  bring,  and 
the  defender  having  urged  this  plea,  what  could 
the  Sheriff  do  but  sustain  or  repel  the  plea?  He 
did  the  latter  and  this  is  sought  to  be  brought 
under  the  review  of  this  Court  under  the  pro- 
visions of  the  statute.  I  am  satisfied  that  here 
there  is  no  incompetency.  It  seems  to  be  thought 
by  those  who  represent  the  defender  that  every 
plea-in-law  of  a  preliminary  character  is  a  idea 
which  may  be  the  means  of  bringing  the  decision 
up  for  review.  The  very  purpose  of  the  provi- 
sions of  the  Act  is  to  render  review  incompetent, 
except  in  the  oases  specially  mentioned  in  ttie  Act 
Such  a  contention,  if  given  effect  to,  would  be 
productive  of  endless  litigation.  I  remember  a 
saying  of  the  late  Lord  Mackenzie  when  it  was 
contended  in  an  appeal  from  the  Small  Debt 
Court  that  the  Sheriff  had  gone  wrong,  and  that 
justice  had  miscarried.  He  said,  "Well,  the 
Sheriff  in  the  SmaU  Debt  Court  is  entitled  to  be 
wrong."  I  have  no  doubt  that  the  appeal  here 
is  incompetent.  It  is  not  supported  by  any  of 
the  reasons  which  justify  reriew  under  the 
statute. 

LoBD  M'Lassh — This  case  has  been  argued 
to  us  as  if  it  raised  the  oonstruction  of  an  Act  of 
Parliament ;  and  if  I  thought  any  such  question 
were  raised  I  should  have  had  more  difficulty. 
No  such  question,  however,  is  raised  here.  By 
the  provisions  of  the  Companies  Act  1863,  and 
of  a  previous  statute  which  was  in  force  when 
this  association  was  formed,  it  was  enacted  that 
associations  carried  on  for  purposes  of  gain  should 
be  roistered,  and  to  conflnn  this  enactment 
certain  disabilities  were  attached.  Daring  all 
that  time  societies  which  were  never  intended  to 
come  within  the  scope  of  suoh  statute  existed, 
such  as  societies  of  an  artistic,  scientific,  or 
literary  character,  and,  it  may  be,  suoh  associa- 
tions as  this,  of  which  the  sole  object  is  to  make 
purchases  more  economically  than  could  be  done 
by  the  individual  memben,  each  in  his  own 
I  name.    The  sole  question  hm  ia  a  question  of 
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fact,  depending  for  its  solution  npon  the  mles  of 
the  agsooiation  and  npon  the  applicability  of  the 
Btatnte.  This  is  a  question  eminently  suited  fox 
the  decision  of  the  Sheriff.  I  agree  with  youi 
Lordship  in  the  chair,  that  there  have  been  oases 
in  which  the  High  Oourt  have  sustained  appeals 
on  the  ground  that  there  had  been  a  manifest 
misoarriage  of  justice.  These  oases  are  all  ejtu- 
dem  gtfiuri*  with  the  cases  contemplated  by  the 
statute. 

The  only  case  in  point — I  mean  the  case  of 
Murray  t.  Mcukmsie — was  a  case  where  the  Court 
sustained  an  appeal  on  the  groand  that  the 
Sheriff  had  disregarded  the  Act  introducing 
the  Triennial  Prescription.  The  view  which 
there  reoeiTed  effect  may  be  supported  by  the 
course  pursued  in  appeals  from  the  deoisions  of 
magistrates  in  police  cases.  If  it  appear  mf<tei» 
of  the  proceedings  that  there  is  no  evidence  to 
sustain  the  decree  or  conviction,  the  Court  will 
refuse  to  sustain  it  In  that  case  writ  or  oath 
was  the  only  competent  evidence.  If  the  oath 
had  been  taken  that  would  have  appeared  exfMit 
of  the  proceedings.  If  there  had  been  writ,  that 
would  have  been  noted  by  the  Sheriff.  That  case 
is  an  instance  of  an  appeal  properly  sustained. 
But  the  oironmstances  of  the  case  before  us  are 
wholly  different  This  preliminary  question  of 
fact  was  properly  raised  before  the  Sheriff,  and 
was  properly  decided  by  him. 

The  Oourt  dismissed  the  appeal,  and  on  the 
respondents'  motion  for  expenses,  before  answer, 
allowed  the  respondents  to  lodge  an  account  of 
their  expenses  in  the  hands  of  the  Clerk  of 
Court 

Counsel  for  Appellant— NioolL  Agent — W. 
Officer,  S.S.C. 

Counsel  for  Bespondents — Moooreiff — Law. 
Agents— Bobert  D.  Ker,  W.S. 


Thursiay,  May  27. 

uuirhbad  v.  m'intosh  (p.-f.  of 
govanhill). 

JutUeiary  Gate* — Theft — Hiitband  and  Wife— 
Witnem. 

A  husband  was  examined  by  the  prose- 
cutor as  a  witness  on  a  charge  of  theft  of 
his  property  brought  against  bis  wife.     The 
Oourt  quaihed  a  conviction  obtained  against 
her  in  respect  that  his  evidence  had  been 
adduced. 
Jeannie  Muirhead  was  obatged  before  the  Burgh 
Court  of  Oovanhill  with  the  theft,  within  the 
dwelling-house  ooonpted  by  John  Muirhead,  iron- 
monger there,  of  a  girl's  dress,  jacket,  and  night- 
gown, "all  the  property  or  in  the  lawful  possession 
of  the  said  John  Muirhead. "     She  was  convicted 
and  sentenced  to  ten  days'  imprisonment.     She 
brought  this   bill  of  suspension  and  liberation 
against  the  Procurator- Fiscal  of  Court,  stating  that 
John  Muirhead  was  her  husband,  that  she  was 
living  separate  from  him  under  an  arrangement 
come  to  in  an  action  of  separation,  that  on  the 
occasion  referred  to  she  was  visiting  her  child, 
and  found  her  badly  attended  to,  and  suffering 
pain  and  neglected,  and  had  taken  her  home,  and 


with  her  her  clothes,  which  were  the  articles 
said  to  be  stolen. 

It  was  admitted  by  the  respondent  that  John 
Muirhead  was  the  oomplainer's  husband,  and  had 
been  called  as  a  witness  for  the  prosecution,  but 
only  to  speak  to  the  fact  of  the  separation.  He 
maintained  that  a  wife  might  in  contemplation 
of  law  be  convicted  of  theft  from  her  husband — 
KUgour,  J.  Mhaw,  601 ;  Macdonald,  Orim.  Law, 
21 ;  and  that  in  such  a  case  the  husband  might 
be  a  witness — MiUer,  Arkley,  355 ;  Dickson  on 
Evidence,  sec.  1717  ;  Macdonald,  472. 

At  advising — 

LoBD  MuBx— On  the  facts  as  stated  this  is  a 
very  painful  case.  It  is  very  plain  that  if  the 
facts  stated  by  the  complainer  are  stated  cor- 
rectly great  injustice  has  been  done.  The  sen- 
tence is  quite  indefensible ;  and  it  is  impossible 
to  see  how  such  a  sentence  could  be  pronounced. 
The  authorities  are,  however,  quite  sufficient  for 
the  decision  of  this  case.  It  is  a  faot  that  the 
husband  was  examined  as  a  witness.  And  the 
authority  of  Baron  Hume  and  Mr  Alison  is  con- 
clusive that  except  in  cases  of  personal  injury 
such  evidence  is  incompetent. 

LoBD  Cbaiohili. — I  concur  in  every  word  that 
has  fallen  from  Lord  Mure.  It  appears  to  me 
that  upon  the  authorities,  as  upon  the  practice, 
it  is  established  that  when  a  wife  has  been  put 
npon  her  trial,  and  her  husband  is  examined 
against  her,  there  has  been  a  violation  of  jostice. 

LoBD  M'Labxm — I  concur.  There  is  doubtless 
a  general  rule  that  a  husband  is  not  a  competent 
wituess  against  his  wife  when  she  is  being  tried 
on  a  criminal  charge.  This  rule  is,  however, 
subject  to  certain  exceptions  where  justice 
renders  it  necessary.  It  does  not  seem  neces- 
sary to  examine  the  precise  limits  of  this  excep- 
tion. We  know  that  oases  of  personal  violence 
are  within  this  exception,  while  the  case  of 
bigamy  is  not  This  was  a  charge  of  theft  tried 
in  the  Police  Court.  I  am  unable  to  see  why  the 
general  rule  should  not  apply  to  such  a  case.  If 
&e  exception  applied  here,  it  would  be  difficult 
to  exclude  it  in  any  case.  Without  laying  down 
any  general  proposition,  I  am  very  strongly  of 
opinion  that  this  prosecution  ought  never  to 
have  been  instituted,  and  that  the  conviction 
should  be  quashed. 

LoBD  JuBxioB-CuEBK— I  coucur  entirely  in  the 
results,  and  I  should  have  been  quite  prepared 
to  have  quashed  this  sentence  on  the  ground  of 
a  miscarriage  of  justice.  With  regard  to  the  two 
questions  that  have  been  argued — the  question 
whether  a  wife  can  steal  from  her  husband,  and 
the  question  whether  a  husband  is  a  competent 
witness  in  a  criminal  charge  against  his  wife,  I 
am  not  required  to  give  an  absolute  opinion.  I 
own  that  my  opinion  leans  to  the  view  that  the 
wife  cannot  steal  from  her  husband,  and  that  the 
husband  cannot  be  admitted  as  a  witness  against 
the  wife.  These  are  delicate  and  difficult  ques- 
tions, and  I  do  not  think  it  necessary  to  decide 
them  in  the  present  case. 

Conviction  quashed. 

Counsel  for  Complainer — Bhind.  Agent — O. 
Hutton,  Solicitor. 

'  Counsel  for  Bespondent — A.  S.  D.  Thomson. 
Agent— Oil!  A  Priogle,  W.& 
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Friday,  May  28. 


THE  BOABD  OF  TRADE  V.  BROWN. 

JrulMary  Cate»— Shipping  Law—Offleial  Log- 
Merchant  Shipping  Aeti  AnuTidment  Act  1871 
(84  avd  85  Viet.  e.  110),  aee.  5— Proceeding  to 
Sea. 

A  Bhipmastei  on  a  Toyage  from  Curdiff  to 

Batavia  and  back  to  the  United  Kingdom, 

having  failed  to  make  np  his  caigo  there, 

pitxseeded  to  other  ports  also  on  the  coast  of 

Jtern.  He  did  not  record  his  ship's  draught  of 

water  when  leaving  these  ports.    Held,  in  a 

complaint  against  him  at  the  instance  ot  the 

Board  of  Trade,  that  he  had  not  contraTened 

section  6  of  the  Merchant  Shipping  Act  1871, 

which  proTides  that  the  master  of  a  sea-going 

riiip  shall,  npon  leaving  any  port  "for  the 

pnrpoae  of  prooeeding  to  sea,"  record  the 

ship's  dnraght  in  the  official  log-book. 

The  Merchant  Shipping  Act    1854  (17  and  18 

Vict.  c.  lot)  provides  by  part  3  thereof,  sec.  S80, 

et  leq.,  for  the  providing  by  the  Board  of  Trade, 

and  keeping  by  the  masters  of  vessels  of  official 


The  Merchant  Shipping  Aot  1871  (88  and  84 
Vict,  c  110)  provides  by  sec  6—"  The  Board  of 
Trade  may,  in  any  case  or  class  of  cases  in  which 
they  think  it  expiedient  so  to  do,  direct  any  per- 
son appointed  by  them  for  the  pnrpose  to  record 
in  snch  manner  and  with  snoh  particnlars  as  the 
Board  of  Trade  direct,  the  draught  of  water  of 
any  sea-going  ship  as  shown  on  Uie  scale  of  feet 
on  her  stem  and  on  her  stern-post,  npon  her 
leaving  any  dock,  wharf,  port,  or  harbour  for 
the  pnrpoae  of  proceeding  to  sea.  .  .  .  The 
master  of  every  British  sea-going  ship  shall,  npon 
her  leaving  any  dock,  wharf,  port,  or  harbour 
for  the  pnix>o8e  of  prooeeding  to  sea,  record  her 
draught  of  water  in  the  officii  log-book  (if  any), 
and  shall  produce  such  record  to  any  principal 
officer  of  customs  whenever  required  by  him  so 
to  da,  or  in  default  of  such  production  shall  in- 
cur a  penalty  not  exceeding  twenty  pounds." 

The  Merchant  Shipping  Act  1876  (39  and  40 
Vict.  c.  80)  provides  by  sec.  26  for  the  marking 
of  a  loadline — a  disc  with  horizontal  line  drawn 
through  its  centre  on  every  foreign-going  British 
ship— and  sub-sec.  6  of  that  section  provides  that 
the  master  shall  enter  in  the  official  log  a  state- 
ment of  the  distance  in  feet  and  inches  between 
the  centre  of  the  disc  and  the  upper  edge  of  each 
of  the  lines  indicating  the  position  of  the  ship's 
deck  which  is  above  that  centre. 

William  Brown,  master  ot  the  "  Abercame  "  of 
Oncoiook,  proceeded  on  a  voyage  from  Cardiff 
to  Batavia  and  back  to  the  United  Kingdom. 
He  fonnd  himself  on  the  arrival  of  the  ship  at 
Batavia  unable  to  All  up  his  cargo.  He  accord- 
ingly sailed  to  Sourabaya,  another  port  on  the 
coast  of  Java,  about  five  hundred  miles  distant 
from  Batavia,  and  on  his  return  journey  to  Batavia 
tonohed  at  Frobolingo  and  Pekalongan,  ports  on 
the  same  coast.  Thereafter  he  returned  to  the 
United  Kingdom,  and  the  voyage  ended  at 
Greenock. 

On  the  20th  March  1886  a  complaint  was  pre- 
sented against  him  in  the  Sheriff  Court  of  Ben- 
f rewshire  at  Greenock  at  the,  instance  of  the 


Board  of  Trade,  that  he  had  oontravened  seetkni 
6  of  the  Merchant  Shipping  Aot  1871,  in  reapect 
that  be  had  failed  to  record  in  the  official  log^ 
book  the  ship's  draught  of  water  as  shown  by  the 
scales  of  feet  on  her  stem  and  stom-poat  on  her 
leaving,  "for  the  purpose  of  proceeding  to  aea," 
the  port  of  Batavia — Batavia  for  Sonrabaya — and 
on  leaving  Frobolingo  and  Pekalongan. 

It  was  admitted  at  the  trial  that  on  leaTing 
Cardiff,  and  on  leaving  Batavia  on  the  homevraid 
voyage  to  the  United  Kingdom,  he  had  reeoxded 
the  dranght  in  the  official  log.  On  the  other  hand, 
he  admitted  that  at  the  porta  above  named  the 
ship's  draught  of  water  was  not  entered  in  the 
official  log,  bnt  maintained  that  these  ports  being 
only  ports  of  call  on  the  coast  of  Java,  the  etatnta 
did  not  require  the  entry,  as  in  leaving  them  the 
Teasel  was  not  "  proceeding  to  sea." 

The  Sheriff-Substitute  aasoibded  Brown,  and 
the  Board  of  Trade  took  this  Case  for  appeaL 

Argued  for  appellants — In  the  case  of  foreign- 
going  ships  nothing  was  left  under  the  statute  to 
the  discretion  of  the  master  as  to  the  keeping  of 
the  statutory  rules  The  only  question  was,  did 
he  "proceed  to  sea?"  "Proceeding  to  sea" 
took  place  whenever  the  shipmaster  left  the 
security  of  the  port  for  the  perUs  of  the  sea.  In 
this  case  the  vessel  in  leaving  Batavia  went  to 
Sonrabaya,  five  hundred  miles  distant 

Argued  for  respondent — In  construing  "pro- 
oeeding to  sea  "  regard  must  be  had  to  the  cir- 
cnmstanoes  of  the  case.  A  foreign-going  ship 
eonld  not  be  said  to  proceed  toeea  in  the  sense  of 
the  statute  until  she  had  her  cargo  on  board,  and 
had  cleared  the  port  In  this  case  the  voyage 
undertaken  was  only  a  coasting  voyage  for  the 
purpose  of  filling  np  cargo. 

At  advising — 

LiOBD  JusnoB-Cuauc — In  this  case  we  have 
not  seen  sufficient  ground  to  disturb  the  finding 
of  the  Sheriff.  The  question  which  has  arisen 
here  is,  whether  the  master  of  a  sea-going  vessel 
bound  to  Batavia  and  back  has  or  has  not  tIo- 
lated  the  provisions  of  the  Merchant  Shipping 
Acts,  in  respect  that  he  omitted  to  enter  in  his 
log  the  draught  of  water  of  his  vessel  on  clearing 
several  ports  in  JaTB.  As  far  as  I  can  understuid, 
the  facts,  which  we  know  very  imperfectly,  are 
as  follows : — The  vessel  being  bound  for  Batavia, 
arrived  there,  and  having  to  make  up  her  cargo 
she  undertook  a  coasting  voyage.  She  went  to 
Sourabaya,  and  in  clearing  out  of  several  ports 
on  ber  way  back  the  captain  did  not  enter  in  his 
log  the  depth  of  water  drawn  in  terms  of  the 
statute.  The  fifth  section  of  the  Merdumt  Ship- 
ping Act  1871  enacts  that  "the  master  of  every 
British  sea-going  ship  shall,  upon  her  leaving 
any  dock,  wharf,  port,  or  harbour  for-  the  par- 
pose  of  prooeeding  to  sea,  record  her  draught  of 
water  iu  the  official  log-book  (if  any),  and  shall 
produce  snch  record  to  any  principal  officer  of 
customs  whenever  required  by  him  so  to  do,  or  in 
default  of  such  production  shall  incur  a  penalty 
not  exceeding  twenty  pounds."  The  question  is, 
whether  this  section  applies  to  the  vessel's  de> 
parture  for  Batavia  only,  or  whether  it  also 
applies  to  her  clearing  the  various  ports  iu  Java 
at  which  she  called  daring  her  coasting  voyage  ? 
I  do  not  think  that  we  are  in  a  position  to  give  a  de- 
terminate answer  to  this  question,  for  onr  infor- 
mation upon  the  matter  is  indeterminate.    Bnt  I 
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am  qnite  mre  that  the  Sheriff,  who  made  fall  in- 
qaiiy,  and  had  before  him  better  information, 
vas  quite  x^ht  At  least  «e  haye  not  gnffloient 
grounds  for  disturbing  his  judgment.  I  may  say 
that  Lord  Hare  oonours  in  this  Tie\r. 

LosoB  Ob^ohiiiL  and  M'Labsn  oononrred. 

Counsel  for  Board  of  Trade— SoL -Gen.  Asher, 
Q.O.— H.  Johnston.  Agent — DaTid  Tnmboll, 
W.8. 

Oounsel  for  Brown— M'Olure.  Agents— Smith 
&  Mason,  S.&0. 


Friday,  May  28. 

GALLAOHBB  V.  W.  AULD  (j.  P.  FISCAL  FOB 
RBNFBEWBHIBS). 

Jiulieiary  Oa$e»— Administration  oj  Ju*tie»— 
Opprtttioti— Summary  Procedure  Act  1864  (27 
and  28  Viet.  cap.  63),  tees.  6  and  li. 

A  charge  of  oontrayention  of  a  statute  was 
withdrawn  on  the  day  of  trial,  and  a  new 
complaint  was  snbatituted,  which  was  read 
over  to  the  accused,  and  on  which  he  was  re- 
quired to  plead.     He  pleaded  not  guilty,  and 
the  trial  was  adjourned.     At  the  adjourned 
diet  the  complaint  was  withdrawn,  and  a 
new  one  substituted.    He  pleaded  not  guilty, 
and  was,  after  another  adjournment,  tried 
thereon,  the  Magistrate  declining  to  hear 
his  counsel  on  the  relevancy  on  the  ground 
that  his  plea  was  already  recorded.     Hdd 
that  the  proceedings  were  irregular,  and  not 
conform  to  the  Summary  Procedure  Act,  and 
must  be  suspended. 
On  12th  March  1886  John  Monk  Gallacher  was 
brought  before  the  Justices  of  the  Peace  for  the 
county  of  Benfrew  upon  a  charge  of  having 
oontravened  the  fourth  section  of  6  Geo.  IV. 
cap.  88,  sec.   4,  as  amended  and   extended   to 
Scotland  by  the  Prevention  of  Grimes  Act  1871. 
He  pleaded  not  guilty.     His  trial  was  fixed  for 
the  24th  March.     On  that  day  the  Froonrator- 
Fiscal  obtmned  leave  of  the  Court  to  withdraw 
that  complaint,  and  to  substitute  for  it  a  new 
complaint  under  the  Sammary  Jurisdiction  Aots 
1864  and  1881,  charging  bim  with  the  crime  of 
falsehood,  fraud,  and  wUful  imposition.    Neither 
the  accused  or  his  agent  had  seen  this  new  com- 
plaint.     On  being  there  and  then  required  to 
plead,  he  pleaded  not  guilty,  and  the  bearing  was 
adjourned  until   1st  AprU.       On  that  day  the 
accused  appeared  to  stand  his  trial,  and  on  being 
asked  stated  that  he  adhered  to  his  former  plea. 
Counsel  appeared  for  him  and  desired  to  state 
an  objection  to  the  relevancy,  but  the  Magistrate 
declined  to  hear  him  on  the   ground   that  the 
plea  had  been  recorded.     The  accused  was  con- 
victed and  sentenced  to  three  days' imprisonment. 
He  thereupon  presented  this  bill  of  suspension 
and  liberation. 

Argued  for  the  complainer^— In  the  case  of  the 
new  complaint  the  indueia  had  not  expired  when 
he  was  required  to  plead,  and  consequently  the 
accused  was  entitled  to  be  heard  upon  the  relev- 
ancy—Jbrr  V.  Henderton,  May  22,  1879,  6  E. 
(J.  Ca.)  48. 


Argued  for  the  respondent — Under  section  14 
of  the  Summary  Procedure  Act  1864  the  time  for 
taking  the  objection  had  gone  by. 

At  advising — 

LoitD  Cbaiohiix — This  suspension  brings  up 
to  the  review  of  the  Court  a  conviction  obtained 
before  the  Justice  of  the  Peace  Court  of  Benfrew- 
shire.  The  proceedings  took  place  under  the  pro- 
visions of  the  Summary  Procedure  (Scotland)  Act 
1864 ;  and  the  suspension  is  rested  on  the  ground 
that  an  irregularity  had  occurred  in  virtue  of 
which  certain  of  the  provisions  of  that  Act  were 
disregarded.  Now,  I  look  upon  this  matter  as 
important,  and  I  think  that  the  least  that  can  be 
done  vi^en  a  party  is  to  be  arraigned  under  the 
procedure  sanctioned  by  that  Act  is  that  those 
who  are  charged  with  the  conduct  of  the  prose- 
cution shall  be  exact  in  their  observance  of  the 
regulations  prescribed.  •  The  charge  was  of  a 
serious  nature.  Now,  there  are  only  two  ways  in 
which  a  party  can  be  brought  into  Clourt.  In 
the  first  place,  be  can  be  brought  into  Court  by 
citation,  and  in  that  case  it  is  expressly  provided 
that  the  indueUB  shall  not  be  less  than  forty-eight 
hours,  or  he  may  be  brought  up  on  a  warrant. 
Now,  it  is  said  that  the  provisions  of  the  Act  were 
disregarded.  There  was  no  citation,  and  the  ac- 
cused was  not  brought  into  Court  on  the  warrant 
in  the  complaint  under  which  he  was  tried  and 
sentenced.  If  there  was  such  an  irregularity  the 
whole  proceedings  were  tinged  by  it.  The  facts 
as  stated  are  as  follows — The  matter  came  to  the 
ears  of  the  procurator-fiscal  about  the  X2th  of 
March ;  a  complaint  was  prepared  and  the  ac- 
cused was  cited  to  appear.  He  appeared,  and 
the  Court  was  adjourned  to  the  24th.  It  is  now 
said  that  in  the  interval  intimation  was  given 
by  the  procurator-fiscal  that  the  original  com- 
plaint was  not  to  be  proceeded  with,  and  that 
another  complaint  was  to  be  framed.  The  original 
proceedings,  however,  were  not  formally  aban- 
doned, ^e  accused  appeared,  as  be  was  bound 
to  do,  in  answer  to  the  original  charge.  That 
complaint  was  withdrawn  and  a  new  complaint  was 
substituted,  to  which  Gallacher  was  asked  to  plead. 
He  had  never  seen  it,  he  never  was  cited,  be  did 
not  appear  on  a  warrant,  and  consequently  the 
terms  of  the  sixth  section  of  the  Summary  Pro- 
cedure Act  were  not  complied  with.  It  is  quite 
true  that  an  interval  of  eight  days  had  elapsed. 
But  it  remains  that  it  was  a  new  complaint  upon 
which  be  appeared,  and  that  he  had  never  b«en 
cited.  Had  this  plea  been  recorded  in  terms  of 
the  Act  of  Parliament  the  time  for  objecting  to 
relevancy  had  gone  by.  Moreover,  section  four- 
teen of  the  statute,  upon  which  the  respondent 
relied,  applies  to  the  first  appearance  to  answer 
to  a  charge,  and  here  the  accused  had  been  al- 
ready in  Court.  The  case  is  a  small  one,  but  it 
is  important  to  Gallacher,  and  I  think  the  objeo- . 
tion  is  eminently  important. 

The  Loan  JuBnax-CusBK  and  Lobd  M'LABtM 
concurred. 

Counsel  for  Appellant — A.  8.  D.  Thomson. 
Agent— J.  Stewart  Gellatly,  S.8.C. 

Counsel  for  Respondent — M'Clnre.  Agent — 
Procurator-Fiscal  of  Benfrewshire. 
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Friday,  May  28. 

HANK  V.   OADENHEAD  (p.-F.  OF  BUBOH  OF 
ABERDEEN). 

Jmtieiary  Cant— Trafficking  in  BxeitetMe  Liquor 
leithout  Oertifteate—PubUe-Houtet  Aett  Amend- 
fnent  (ScoUarid)  Act  1863  (25  and  26  Viet.  cap. 
85),  leei.  17  and  19. 

In  a  prosecution  ander  section  17  of  the 
Pablic-Hooaes  Acta  Amendment  Act  1862, 
for  trafficking  in  exciaeable  liqnors  without 
a  certificate,  evidence  was  admitted  that  the 
premises  of  the  accused  were  by  repute  kept 
as  a  shebeen.    HM  that  it  was  competent 
to  adduce  such  evidence  without  libelling 
section  19,  and  without  notice  being  given 
in  the  complaint  that  it  was  intended  to 
prove  aueh  repute.  ^ 
Alexander  Mann  was  charged  in  the  Police  Court 
of  the  bnrgh  of  Aberdeen  with  an  offence  within 
the   meaning  of    the  Acts    for  the    regulation 
of    Public  -  Houses,   in    respect    that    without 
having  obtained  a  certificate  he  bad  on  14th 
March  1886  trafficked  in  ezciseable  liquor,  viz., 
whisky,  with  certain  persons  designed,  within  his 
premises  in  Catherine  Street  of  Aberdeen,  in  con- 
travention of  section  17  of  the  Public-Houses  Acta 
(Scotland)  Amendment  Act  1862.     At  the  trial 
the  prosecutor  led  evidence,  inter  alia,  that  the 
premises  in  question  were  by  repute  kept  as  a 
shebeen.    The  accused's  agent  objected  to  the 
production  of  such  evidence,  on  the  ground  that 
there  was  no  averment  in  the  complaint  that  the 
premises  were  kept  as  a  shebeen,  and  that  such 
evidence  could    be  competently  adduced  only 
when  sach  averment  was  made  or  when  the  pio- 
secntion  had  libelled  the  IStth  as  well  as  the  17th 
section  of  the  statute. 

By  section  17  it  is  provided  that,  "Every  per- 
son trafficking  in  spirits  or  other  exciaeable 
liquors  in  any  place  or  premises,  without  having 
obtained  a  certificate  in  that  behalf  in  terms  of 
this  Act,  shall  be  guilty  of  an  offence."  .  .   . 

By  section  19  it  is  provided  that,  "In  order  to 
warrant  the  conviction  of  any  person  for  traffick- 
ing inspirits  or  other  exciseable  liquors  in  any 
place  or  premises  without  a  certificate  in  that 
behalf,  it  shall  be  sufficient,  in  the  absence  of 
any  contrary  evidence,  to  prove  that  some  per- 
son other  than  the  owner  or  occupant  of  snch 
place  or  premises  shall,  at  the  time  charged,  have 
been  found  in  such  place  or  premises  drunk  or 
drinking,  or  having  had  drink  supplied  to  him 
therein,  and  that  such  place  or  premises  is  or 
are  by  repute  kept  .as  a  shebeen,  or  at  the  time 
charged  contained  drinking  utensils  and  fittings 
usually  found  in  houses  licensed  for  the  sale  of 
exciseable  liquors."  ... 

The  Magistrate  convicted  the  accused  "  on  the 
grounds  (1)  that  section  19  did  not  create  a  new 
offence,  and  was  ancillary  to  section  17,  and  did 
not  therefore  require  to  be  libelled ;  and  (2)  that 
it  was  proved  that  the  premises  were  by  repute 
kept  as  a  shebeen,  and  that  persons  other  than 
the  occupant  had  been  drinking  therein." 

The  accused  took  this  case  for  appeal,  the 
question  stated  being,  "  Whether  in  the  oiroum- 
stances  a  conviction  was  competent  without  sec- 
tion 19  of  the  said  statute  having  been  founded 


on  as  well  as  section  17,  and  without  any  notice 
in  the  complaint  that  it  was  intended  to  be  proved 
that  the  appellant's  premises  were  by  repute  kept 
as  a  shebeen  ?" 
Counsel  for  the  respondent  was  not  called  cm. 

At  advising — 

LoBD  jDSTiox-CiiBBK — I  am  quite  satisfied  that 
the  objection  taken  cannot  stand,  and  my  view 
will  not  require  much  elucidation.  The  Magis- 
trate states  iu  the  Case  the  grounds  upon  which 
he  proceeded,  and  I  think  that  these  grounds 
are  perfectly  sound.  The  offence  charged  is  a 
contravention  of  section  17,  and  the  question 
is,  how  may  that  offence  be  relevantly  proved  t 
The  statute,  in  order  to  explain  what  are  the  ele- 
ments in  the  evidence  wiuch  ought  to  be  pro- 
duced, provides  that  these  things  may  be  proved, 
and  if  proved  shall  be  sufficient — "It  shall  be 
sufficient,  iu  the  absence  of  contrary  evidence,  to 
prove  that  some  person  other  than  the  owner  or 
occupant  of  such  place  or  premises  shall  at  the 
time  charged  have  been  found  in  such  place  or 
premises  drunk  or  drinking,  or  having  had  drink 
supplied  to  him  therein,  and  that  snch  place  or 
premises  is  or  are  by  repute  kept  as  a  shebeen, 
or  at  the  time  chained  contained  drinking  utensils 
and  fittings  usually  found  in  houses  licensed  for 
the  sale  of  exciseable  liqnors. "  I  apprehend  that 
it  would  be  competent  to  prove  all  or  any  of 
these  facts  without  mentioning  them  in  the  com- 
plaint or  libelling  on  the  19th  section. 

LoBD  Cbaiohhx  and  Lokd  M  'Labxk  ooncorred. 

The  Court  dismissed  the  appeal  and  affirmed 
the  judgment. 

Counsel  for  Appellant — Kennedy.  Agent — 
J.  D.  Macanlay,  8.S.C. 

Counsel  for  Bespondent— Sym.  Agent — D. 
Hill  Murray,  Solicitor. 


Friday,  May  28. 

WELSH  (p.-F.  OF  STIRLINGSHIRE)  V. 
STEWART. 

Juitieiarjf    Votes — Hotel  —  Publie-Poiue*  Aett 
Amendment  Act  1862  (25  and  26  Viet.  eap.  SS) 
Schedule  A,    No.   1— Breach   of  Certifieaie— 
"  Oiving  out "  on  Sunday—"  Aeeommodation.' 
An  hotel-keeper  does  not  commit  a  breach 
of  his  certificate  by  selling  to  a  bona  fide 
traveller  on  a  Sunday,  in  addition  to  liquor 
to  be  consumed  on  the  premises,  a  small 
quantity  of  liquor  to  be  carried   away  and 
consumed  elsewhere. 
Under  the  Public-Houses  Acts  (Scotland)  Amend- 
ment Act  1862  (25  and  26  Vict.  cap.  S6),  Schedule 
A,  No.  1,  one  of  the  conditions  under  which  a 
'   certificate  for  a  hotel  is  held  is,  that  the  holder 
'    "do  not  open  Ms  door  for  the  sale  of  any exciae- 
'   able  liqnors  ...  or  sell  or  give  out  the  same  on 
I   Sunday  except  for  the  accommodation  of  lodgers 
and  travellers." 
Stewart,   a    hotel-keeper   at   Backlyvie,  was 
I   charged  in  the  Sheriff  Court  at  Stirling  with  a 
breach  of  certificate,  in  respect  that  he  did  "  sell 
or  give  out "  exciseable  liquors  from  his  premises, 
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ma  quite  sun  that  the  SheTiff,  who  made  full  in> 
qniry,  and  had  before  him  better  information, 
wt)^  qnite  right.  At  least  we  have  not  snffloient 
groands  for  disturbing  his  judgment.  I  ma;  say 
that  liord  Mnre  oonoors  in  this  view. 

LoBns  ClujaHnji  and  M'Labem  oononrred. 

Oonnsel  for  Board  of  Trade— Sol. -Oen.  Asher, 
Q.O.— H.  Johnston.  Agent— David  TambiiU, 
W.8. 

Oonnsel  fdx  Brown— M'Olnie.  Agents— Smith 
&  Mason,  S.S.a 


Friday,  May  28. 

GALLACHER  V.  AVLD  (p.-f.  OV  BUBQH 
OF  OB^KOOK). 

JuHieiary  Oaie$—Admikiitrati«n  of  JutHet — 
Oppretticn— Summary  I^oetdwre  Aei  1864  (27 
ana  28  Viei.  cap.  53),  tea,  6  and  14. 

A  charge  of  oonlrayention  of  a  statute  was 
withdrawn  on  the  day  ol  trial,  and  a  new 
complaint  wtia  substituted,  which  was  read 
over  to  the  accused,  and  on  which  he  was  re- 
quired to  plead.  He  pleaded  t)ot  gnilty,  and 
the  trial  was  adjourned  for  a  ^ek.  At  the 
trial  the  accosed's  counsel  took'^  objection 
to  the  relevancy.  The  Court,  h))wever,  re- 
fused to  hear  him  and,  the  accuaedvwas  con- 
victed. HM,  on  a  bill  of  suspennVn  and 
liberation,  that  the  objection  to  the  relevancy  / 
should  have  been  heard,  as  althougk  the 
accused  had  stated  his  plea,  the  statmpqr 
regulation  as  to  ijidveia  had  not  been  ob- 
served in  the  case  of  the  new  complaint ;  -tbe 
prooeedings  had  been  irregular,  and  not  i^. 
oonformity  with  the  provisions  of  tha.'Sam- > 
mary  Procedure  Act.  '' 

On  12th  March  1886  John  Monk  Oallvoher  was 
brought  before  the  Jostices  of  the  Fe^  for  the 
county  of  Renfrew,  npon  a  ohargarof  having 
contravened  the  fourth  section  of /s  G^.  IV. 
cap.  83,  se&  i,  as  amended  an^eztended  to 
Scotland,  by  the  Prevention  of  Omnea  Act  1871. 
He  pleaded  not  gnilty.  His  tr^  was  fixed  for 
the  24th  March.  On  that  day  the  Procurator- 
Fiscal  obtained  leave  of  the  uourt  to  withdraw 
that  complaint,  and  to  substitute  for  it  a  new 
complaint  under  the  Sumnylry  Jurisdiction  Acts 
1864  and  1881,  charging  hibi  with  the  crime  of 
falsehood,  fraud,  and  mlfiU  imposition.  Neither 
the  accused  or  his  agent/liad  seen  this  new  com- 
plaint. On,  being  thete  and  then  required  to 
plead,  he  pleaded  not  guilty,  and  the  hearing  was 
adjourned  until  1st  A.pril.  On  that  day  the  ' 
accused  appeared  to^tand  his  trial,  and  on  being 
asked  stated  that  fa/ adhered  to  his  former  plea. 
Oonnsel  appeared/ for  him  and  desired  to  state 
an  objection  to  tVe  relevancy,  but  the  Magistrate 
declined  to  he^nr  him  on  the  ground  that  the 
plea  had  been  Recorded.  The  accused  was  con- 
victed and  seittenoed  to  three  days'  imprisonment. 
He  thereup^  presented  this  bill  of  snspension 
and  UberaUbn. 

Argued4or  the  complainer — In  the  case  of  the 
new  coi)q>lBint  the  inducia  had  not  expired  when 
he  was^required  to  plead,  and  consequently  the 
accused  was  entitled  to  be  heard  npon  tbe  relev- 


ancy—i^wr  V.  Henderson,  May  22,  1879,  6  E. 
(J.  Ca.)  48. 

Argued  for  the  respondent — Under  section  14 
of  tbe  Summary  Procedure  Act  1864  the  timeior 
taking  the  objection  had  gone  by. 

At  advising —  y' 

LoBD  OaAiQEHiTi — This  snspensioa.^rings  up  to 
the  review  of  the  Conrt  a  conv^puon  obtained 
before  the  Justice  of  the  Peace  Q^rt  of  Senfrew- 
shire.  The  proceedings  took  p)ifoe  under  the  pro- 
visions of  the  Summary  Pro9i(ldure  (Sootland)  Act 
18C4 ;  and  the  suspension  i^rested  on  the  ground' 
that  an  irregularity  ha^' occurred  in  virtue  of 
which  certain  of  the  pjftvisions  of  that  Act  were 
disregarded.  Kow,  l/iook  npon  this  matter  as 
important,  and  I  tUiQc  that  the  least  that  can  be  ' 
done  when  a  parbps  to  be  arraigned  under  the 
procedure  sanotUned  by  that  Act,  is  that  those 
who  are  ohargea  with  the  conduct  of  the  prose- 
cution aball  ^e  exact  in  their  observance  of  the 
regulations  ttescribed.  The  charge  was  of  a 
serious  natyfe.  Now,  there  are  only  two  ways  in 
which  a  D^y  can  be  brought  into  Court.  In 
the  first  Aace,  he  can  be  brought  into  Court  by 
oitatioiy  and  in  that  case  it  is  exprestdy  provided 
that  tl)«  indueia  shall  not  be  less  than  forty-eight 
honn  or  he  may  be  brought  np  on  a  warrant. 
No^  it  is  said  that  the  pro-Wsions  of  tbe  Act  were 
divegarded.  There  was  no  citation,  and  the  ac- 
cused was  not  brought  into  Oonrt  on  the  warrant 
/n  the  complaint  under  which  he  was  tried  and 
,' sentenced.  If  there  was  such  an  irregularity  the 
whole  proceedings  were  tinged  by  it  The  facts 
as  stated  are  as  follows — The  matter  came  to  the 
ears  of  the  procurator-fiscal  about  the  12th  of 
March ;  a  complaint  was  prepared  and  the  ac- 
cused was  cited  to  appear.'  He  appeared,  and 
the  Court  was  adjourned  to  the  24th.  It  is  now 
said  that  in  the  interval  intimation  was  given 
by  the  procurator-fiscal  that  the  original  com- 
plaint was  not  to  be  proceeded  with,  and  that 
another  complaint  was  to  be  framed.  The  original 
proceedings,  however,  were  not  formally  aban- 
don'iad.  ^e  accused  appeared,  as  he  was  bonnd 
to  ddw  in  answer  to  the  original  charge.  That 
complaint  was  withdrawn  and  a  new  complaint  was 
substituted ,  to  which  Gallacher  was  asked  to  plead. 
He  had  ndver  seen  it,  he  never  was  cited,  he  did 
not  appear  ^n  a  warrant,  and  consequently  the 
terms  of  the  Sixth  section  of  the  Summary  Pro- 
cedure Act  wereNiot  complied  with.  It  is  quite 
true  that  an  interval  of  eight  days  had  elapsed. 
But  it  remains  that  it  was  a  new  complaint  npon 
which  he  appeared,  anil  that  he  had  never  been 
cited.  Had  this  plea  b^eu  recorded  in  terms  of 
the  Act  of  Parliametit  theHime  for  objecting  to 
relevancy  had  gone  by.  Moreover,  section  four- 
teen of  the  statute,  npon  which  the  respondent 
relied,  applies  to  the  first  appe&rance  to  answer 
to  8  charge,  and  here  the  accuse^  had  been  al- 
ready in  Court.  The  case  is  a  sm^l  one,  but'  it 
is  important  to  Oallacher,  and  I  thimc  the  objec- 
tion is  eminently  important  \ 

The  LoBD  Justiox-Olxbx  and  Ijobd  I^^abkn 
concurred.  \ 

Counsel  for  Appellant — A.  S.  D.  Thomson. 
Agent— J.  Stewart  Oellatly,  S.S.O. 

Counsel  for  Respondent — M'OIuie.  Agent— 
Procuiator-Fisoal  of  Benf rewshire. 
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Friday,  May  28. 

VJ^a  V.  CADBNHBAD  (P.-F.  OP  BURGH  OP 
ABERDEEN). 

Jutti^ry  Caut— Trafficking  in  Exeiieable  Liquor 

witMut  Certifieate—Publie-HouteiAeUAmiend- 

m«ni\8eotland)  Act  1862  (25  and  36  Viet.  cap. 

35),  ««^  17  and  19. 

In  oyproseoution  nnder  seotion  17  of  the 
Pablio-Bonses  Acts  Amendment  Act  1862,  for 
tiaffickme  in  exoiseable  liquors  withont  a 
eertifloate;  evidence  was  admitted  that  the 
premises  o^  the  aocnsed  were  by  repute  kept 
as  a  shebeen.  Held  that  it  was  competent 
to  adduce  saoh  evidence  without  libelling 
section  19,  and  <inthont  notice  being  giTMi 
in  the  complaint  tt)at  it  was  intended  to  prove 
such  repute.  ^  _ 

Alexander  Mann  was  chafed  in  the  Police  Court 
of  the  burgh  of  Aberdeen  Vith  an  ofFenoe  within 
the  meaning  of  the  Acts  4o^  the  regulation 
of  Public  -  Houses,  in  respect  that  without 
having  obtained  a  certificate '  ^e  had  on  14th 
March  1886  trafBcked  in  exoiseable  liquor,  viz., 
whisky,  with  certain  persons  desig^d,  within  his 
premises  in  Catherine  Street  of  Aberdeen,  in  con- 
travention of  section  17  of  the  Public  Houses  Acts 
(Scotland)  Amendment  Act  1862.  At  ^e  trial 
the  prosecutor  led  evidence,  inter  alia.  Oat  the 
premises  in  question  were  by  repute  kepV  as  a 
shebeen.  The  accused's  agent  objected  to  the 
production  of  such  evidence,  on  the  ground  th^t 
there  was  no  averment  in  the  complaint  that  tb^ 
premises  were  kept  as  a  shebeen,  and  that  such' 
evidence  conld  be  competently  adduced  only 
when  such  averment  was  made  or  when  the  pro- 
secution had  libelled  the  19lh  as  well  as  the  17th 
section  of  the  statute. 

By  seotion  17  it  is  provided  that,  "Every  per- 
son trafficking  in  spirits  or  other  eiciseable 
liquors  in  any  plaoe  or  premises,  withodt  having 
obtained  a  certificate  in  that  behalf  \6.  terms  of 
this  Act,  shall  be  guUty  of  an  offenc 

By  section  19  it  is  provided  that,/' '  In  order  to 
warrant  the  oonyiotion  of  any  person  for  traffick- 
ing in  spirits  or  other  exciseabla'liquors  in  any 
plaoe  or  premises  without  a  ofrtificate  in  that 
behalf,  it  shall  be  sufficient,  /n  the  absence  of 
any  contrary  evidence,  to  prove  that  some  per- 
son other  than  the  owner  or  occupant  of  such 
place  or  premises  shall,  at  the  time  charged,  have 
been  found  in  such  place  ^r  premises  drunk  or 
drinking,  or  having  had  drink  supplied  to  him 
therein,  and  that  such  place  or  premises  is  or  are 
by  repute  kept  as  a  i(hebeen,  or  at  the  time 
charged  contained  drinking  utensils  and  fittings 
usually  found  in  houses  licensed  for  the  sale  of 
ezciseable  liquors."  .  .  . 

The  Magistrate  convicted  the  accused  "on  the 
grounds  (1)  that  section  19  did  not  create  a  new 
offence,  and  was  ancillary  to  section  1 7,  and  did 
not  therefore  require  to  be  libelled  ;  and  (2)  that 
it  was  proved  that  the  premises  were  by  repute 
kept  as  a  shebeen,  and  that  persons  other  than 
the  occupant  had  been  drinking  therein." 

The  accused  took  this  case  for  appeal,  the 
question  stated  being,  "  Whether  in  the  cironm- 
stances  a  conviction  was  competent  without  seo- 
tidn  19  of  the  said  statute  having  been  founded 


on  as  well  as  Motion  17,  and  withont  any  noiaee 
In  the  complaint  that  it  waa  intended  to  be  proved 
that  the  appellant's  premises  were  by  repnto  kept/ 
as  a  shebeen  ?  " 
Counsel  for  the  respondent  waa  not  called  i 

At  advising — 

LoxD  Jubtio-Clebz — I  am  quite  satisfibid  that 
the  objection  taken  cannot  stuid,  and  my  view 
will  not  require  much  elucidation.  The  Magis- 
trate states  in  the  Case  the  gionnda  upon  wluidi 
he  proceeded,  and  I  think  that  iliese  grounds 
are  perfectly  sound.  The  offeD<ie  charged  is  a 
contravention  of  section  17,  and  the  question 
is,  how  may  that  offence  be  relevantly  proved  ? 
The  statute,  in  order  to  explain  what  are  the  elo- 
ments  in  the  evidence  which  ought  to  be  pro- 
duced, provides  that  these  things  may  be  proved, 
and  if  proved  shall  be  sufficient— "It  shall  be 
snffioient,  in  the  absence  of  oontiary  evidence,  to 
prove  that  some  person  other  than  the  owner  or 
occupant  of  such  place  or  premises  shall  at  the 
time  charged  have  been  found  in  such  plaoe  or 
premises  drunk  or  drinking,  or  having  had  drink 
supplied  to  him  therein,  and  that  such  plaoe  or 
premises  is  or  are  by  repute  kept  as  a  ^ebeen, 
or  at  the  time  charged  contained  drinking  ntensila 
and  fittings  usually  found  in  houses  licensed  for 
the  sale  of  exciseable  liquors."  I  apprehend  that 
it  would  be  competent  to  prove  all  or  any  of 
these  facts  withont  mentioning  them  in  the  com- 
plaint or  libelling  on  the  I9th  section. 

LoBD  OsAiQHiix  and  Lobd  M  'LABrat  oononrred. 

The  Court  dismissed  the  appeal  and  afiirmed 
the  judgment. 

Counsel  for  Appellant — Kennedy.  Agent — 
X.  D.  Macaulay,  S.S.O. 

Counsel  for  Bespondent— Sym.  Agent — D. 
Hill  Murray,  Solicitor. 


Friday,  May  28, 

WELSH  (P.-F.  OF  STIRLINGSHIRE)  V. 
STBWART. 

Jutticiary    Catei^  Hotel  —  Pumc-Houiet  AeU 
Amendment  Act  1863  (25  and  26  Viet.  cap.  85) 
Sehedvle  A,  No.   \— Breach  of  Oertifeate — 
"  CKving  out "  on  Sunday— "  Aeeommodation." 
An  hotel-keeper  dates  not  commit  a  breach 
of  his  certificate  by  selling  to  a  bona  fide 
traveller  on  a  8unday,\in  addition  to  liquor 
to  be  consumed  on  th\  premises,  a  small 
quantity  of  liquor  to  b^  carried  away  and 
consumed  elsewhere. 
Under  the  Public-Houses  Acts  (Scotland)  Amend- 
ment Act  1862  (25  and  36  Vict,  cajpt.  35),  Schedule 
A,  No.  1,  one  of  the  conditions  i&der  which  a 
certificate  for  a  hotel  is  held  is,  that  the  holder 
"  do  not  open  his  door  for  the  sale  of  any  exoise- 
able liquors  ...  or  sell  or  give  out  the  same  on 
Sunday  except  for  the  accommodation  of  lodgers 
and  travellers." 

Stewart,  a  hotel-keeper  at  Buoklyvie,  was 
charged  in  the  Sheriff  Court  at  Stirling  with  a 
breach  of  certificate,  in  respect  that  he  ilA.  "  sell 
or  give  out "  exoiseable  liquors  from  his  premiseF, 
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to  two  persons  named,  npon  a  certain  Sanday, 
in  contravention  of  his  certificate.  The  Sheriff- 
Babstitnte  (Bmixiin)  assoilzied  the  respondent, 
and  the  Proonrator-Fiscal  took  a  Case  for  the 
opinion  of  the  High  Oonrt  of  Justiciary. 

The  material  facts  as  stated  in  the  Case  by  the 
BherifF-Snbstitnte  -were — "On  Sunday  the  11th 
April  1866,  Stewart  personally  serred  Bain  and 
OallniA,  designed  in  the  complaint,  with  one  gill  of 
whisky  and  two  pints  of  beer,  which  they  con- 
sumed in  his  hotel  at  Bncklyvie.  He  knew  Bain 
and  Callum,  and  was  aware  that  they  lived  a  dis- 
tance from  Bucklyrie  of  more  than  four  miles 
by  the  nearest  road.  As  they  left  the  hotel,  they 
porohased  from  the  respondent  two  quart  bottles 
of  whisky,  paying  him  three  shillings  and  six- 
pence for  each  bottle.  Thereafter  they  went  to 
the  house  of  a  friend  in  Bnoklyvie,  and  there 
they,  along  with  others  who  joined  them,  drank 
most  of  this  whisky." 

The  question  of  law  for  the  opinion  of  the 
High  Court  of  Justiciary  is : — "  Does  the  proviso 
in  the  certificate,  empowering  a  hotel-keeper  to 
sell  or  give  out  liquor  on  Sunday  for  the  accom- 
modation of  travellers,  extend  to  the  case  of  the 
respondent  supplying  the  travellers  with  two 
quart  bottles  of  whisky  to  carry  away  and  con- 
same  elsewhere,  in  addition  to  the  liquor  con^ 
Bumed  by  them  on  the  premises,  or  does  such 
conduct  infer  the  breach  of  his  certificate  charged 
in  the  complaint  ?  " 

Argued  for  appellant — The  words  "giving 
ont "  in  the  Pablic-Houses  Acts  Amendment  Act 
1862,  Schedule  A,  No.  1,  had  been  held  to  bear 
construction— JETo^artA  v.  M'Dougali,  1878,  6  K. 
(J.O.)  2.  The  same  canon  should  be  applied 
here,  although  from  the  opposite  point  of  view  to 
the  word  "acconuuodation."  This  meant  re- 
freshment. 

Argued  for  respondent— The  men  being  ad- 
mittedly bona  fide  travellers,  the  prosecution 
had  no  case.  The  amount  of  liquor  was  only  im- 
portant as  showing  whether  the  landlord  really 
thought  them  to  be  bona  fide  travellers.  He 
might  supply  them  with  as  much  liquor  on  Sun- 
day, as  he  was  bound  to  supply  them  with  on 
other  days. 

At  advising — 

LoBD  Obaiohilii — Stated  in  the  most  general 
terms,^the  question  which  arises  here  is,  whether 
in  givmg  two  bottles  of  whisky  to  two  men,  bona 
fide  travellers,  a  publican  has  contravened  bis 
licence?  It  is  not  disputed  that  he  may  give  out 
liquor  on  Sunday ;  but  if  he  gives  out  more  than 
is  reasonable  and  necessary  in  the  circumstances, 
there  is  a  controversy.  And  the  question  is,  has 
he  here  so  acted  ?  When  the  case  came  before 
the  Sheriff  evidence  was  led,  and  the  Sheriff 
thought  that  a  contravention  had  not  been 
established.  It  is  a  question  of  some  nicety, 
and  it  is  a  question  of  circumstances.  That 
which  the  pubUcan  was  entitled  to  do  was  that 
which  was  reasonable.  Now,  I  think  the  Sheriff- 
Substitute,  who  heard  all  the  evidence,  was 
better  situated  than  I  am  to  decide  this  question. 
He  knew  what  was  reasonable  and  necessary, 
and  he  assoilzied  the  defender.  I  am  not  able 
to  come  to  a  different  conclusion. 

LoBD  M'L.utKN— It  is  not  contended  by  the 
TOb  xxm. 


respondent  that  under  his  oertifioste  a  hotel 
proprietor  would  be  entitled  to  give  out 
on  Sundays  a  quantity  of  liquor  to  be 
taken  away  and  consumed  at  home,  and 
still  less  to  sell  it  to  persons  so  that  they  might 
re-seU  it  to  others.  Of  course  neither  of  these 
propositions  could  be  maintained.  In  the  pre- 
sent case  the  liquor  was  supplied  for  the  con- 
sumption of  the  travellers  who  made  the  purchase, 
and  we  are  asked  whether  in  supplying  these 
persons  as  he  did  the  hotel-keeper  contravened 
his  Ucence.  If  I  were  to  consider  the  whole 
case  as  the  Sheriff-Substitute  was  able  to  do,  I 
might  doubt  whether  supplying  two  bottles  of 
whisky  to  two  men  was  reasonable.  I  am  of 
opinion  that  the  word  "  accommodation  "  in  the 
certificate  means  refreshment,  and  refers  to 
the  supply  of  reasonable  wants.  That  ques- 
tion, however,  is  not  before  us.  The  ques- 
tion is  whether  an  innkeeper  is  entitled  to 
supply  Uquor  to  be  consumed  out  of  the  pre- 
mises in  the  manner  in  which  the  respondent 
did?  It  seems  to  me  to  be  sufficient  if  the 
parties  are  supplied  for  refreshment. 

The  LoBD  JusTioi-CuEBX  oonourred. 

The  Court  answered  the  question  in  the 
negative. 

Counsel  for  Appellant — Graham  Murray.  Agent 
— Morton,  Neilson,  &,  Smart,  W.S. 

Counsel  for  Bespondent — Wilson.  Agent — 
W.  Duncan,  S.S.C. 


OOUET    OF    SESSION. 


Tliursday,  April  8. 

FIRST    DIVISION. 

[Lord  Kinnear,  Ordinary. 
MASON  V.  QUEEN. 

Trade-Name— Ooodtnll— Sale. 

Where  a  business  has  been  carried  on 
under  a  particular  title,  the  right  to  the  ex- 
clusive use  of  this  title  is  not  an  independent 
right,  remaining  in  and  capable  of  being 
transiferred  by  the  person  who  carried  on  busi- 
ness under  it  after  he  has  given  up  the  business 
and  sold  the  house  in  which  be  carried  it  on. 
O.  kept  a  hotel  which  became  known  as  the 
"Waverley."  He  sold  the  premises  to  a  rail- 
way company  (who  took  the  ground  for  the 
purposes  of  their  undertaking  but  did  not  re- 
quire to  use  the  buildings  therefor),  receiving 
a  price,  a  sum  for  loss  of  business,  and  a  sum 
for  disturbance.  Thereafter  he  executed  a 
deed  purporting  to  transfer  the  goodwill  of 
his  business  and  the  right  to  use  the  name 
"Waverley"  to  a  hotel-keeper  in  another 
part  of -the  same  town.  The  railway  com- 
pany let  the  old  premises  as  a  hotel,  and 
their  tenant  used  the  name  "Waverley." 
Held,  in  a  question  with  C.'s  transferee,  that 
he  was  entitled  to  do  so. 
In  this  process  of  suspension  and  interdict  Mrs 
Mary  Cranston  or  Msfion  of  the  Waverley  Tem- 
perance   Hotel,    SanohiehaU  Street,    Glasgow, 
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■oogbt  (vith  consent  and  oononrrence  of  hei 
hasband)  interdict  against  William  Qoeen,  hotel- 
keeper,  194  Buchanan  Street  tbere,  and  formerly 
a  waiter  in  the  employment  of  tbe  oomplainer's 
father,  Robert  Cranston,  of  tbe  Waverley  Xemper- 
anoe  Hotels  in  Edinburgh,  using  the  name  "The 
Waverley  Hotel"  or  "Tbe  Old  Waverley  Hotel" 
as  tbe  designation  of  bis  hotel  in  Baobanan  Street, 
Glasgow.  She  also  sought  to  have  him  ordained  to 
remove  tbe  name  "The  Waverley  Hotel"  or 
"The  Old  Waverley  Hotel"  from  the  front  of 
his  hotel. 

In  1861  tbe  complainer's  father  acquired  the 
premises  in  Buchanan  Street  which  the  respon- 
dent occupied  at  the  date  of  this  case.  They 
were  called  by  him  "Tbe  Waverley  Hotel,"  and 
advertised  widely  as  such,  and  became  well 
known  as  such  for  tbe  next  23  years  or  thereby. 

In  1884  tbe  Glasgow  City  and  District  Bailway 
Oompany  acquired  the  premises  from  Cranston 
under  the  powers  conferred  by  their  Special 
Act,  and  in  an  arbitration  to  fix  the  value,  paid 
him  £20,600  for  tbe  hotel  and  a  shop  then  in 
tbe  building,  £1800  for  injury  to  business,  and 
£825  as  an  allowance  for  expenses  on  removal 
and  consequent  on  disturbance.  The  disposition 
conveyed  the  ground  as  described  in  tbe  exist- 
ing titles  without  reference  to  tbe  purpose  for 
wl^ch  the  buildings  had  been  used. 

When  his  properly  was  thus  acquired  by  the 
railway  company  Cranston  gave  up  the  business 
in  Glasgow,  and  agreed  to  transfer  tbe  goodwill 
of  his  business  and  tbe  right  to  use  tbe  name 
"  Waverley  Hotel "  to  his  daughter,  tbe  complainer, 
who  had  been  for  some  years  carrying  on  business 
as  a  temperance  hotel-keeper  in  her  premises  in 
SaucbiebaU  Street,  Glasgow,  under  tbe  name 
"Washington  Temperance  Hotel,"  and  she 
changed  the  name  "Washington, "hitherto  applied 
to  her  premises,  to  "Waverley."  The  deed  bear- 
ing to  effect  this  transfer  was  dated  13th  January 
1886. 

The  company  took  possession  of  the  hotel  in 
Buchanan  Street  in  May  1884,  and  for  a  time  a 
notice  was  placed  outside  it  that  the  hotel  busi- 
ness was  removed  to  tbe  complainer's  premises 
in  Saucbieball  Street.  This  notice  was  after  a 
time  taken  away,  but  on  tbe  complainer's  applica- 
tion replaced,  and  remained  till  September  1884. 
For  a  considerable  period  after  May  1884  the 
premises  were  closed  as  a  hotel  owing  to  tbe  con- 
struction of  tbe  railway  tunnel  underneath. 

In  September  1886  the  respondent  took  the 
premises  in  Buchanan  Street  from  the  railway 
oompany  as  a  temperance  hotel,  and  began  busi- 
ness therein  under  the  name  "Tbe  Old  Waverley 
Hotel." 

The  complainer  averred  that  this  conduct  "is 
intended  and  calculated  to  mislead  the  public  and 
divert  custom  from  tbe  complainer's  hotel,  and  is 
a  fraudulent  infringement  of  the  complainer's 
right  to  tbe  exclusive  use  in  Glasgow  of  the 
designation  of  '  'I'be  Waverley  Hotel '  in  connec- 
tion with  her  business.  The  addition  of  the 
word  'old'  is  merely  a  colourable  and  deceptive 
variation,  and  a  device  to  cover  tbe  respondent's 
assumption  of  tbe  designation,  to  tbe  complainer's 
loss  and  injury.  Tbe  two  hotels  in  Edinburgh 
belonging  to  the  complainer's  father,  the  said  R. 
Cranston,  are  designated  'The  Old  Waverley'  and 
'Tbe  New  Waverley.'and  these  bouses  are  and  have 
been  extensively  advertised  along  with  tbe  name 


of  the  oomplainer's  hotel  in  the  same  advertise- 
ment. The  similarity  of  name  assumed  by  th« 
respondent  is  thus  made  mora  effectively  mis- 
leading. " 

She  pleaded  that  she  had  right  to  the  exclnsiva 
use  of  the  designation  "The  Waverley"  in  Glas- 
gow, and  that  tbe  respondent's  use  of  it  was  an 
invasion  of  her  rights. 

The  respondent  stated  that  "Waveriey"  was  a 
common  name  for  hotels  in  varioos  towns  men- 
tioned by  him  on  record,  with  which  hotels  the 
Oranstons  had  no  connection,  and  that  by  the 
price  paid  for  it  by  tbe  railway  company,  whosa 
tenant  be  was,  tbe  company  had  acquired  the 
hotel  with  all  the  advantages  attaching  to  its 
situation  and  name ;  that  Cranston's  business  was 
then  wound  np  and  ceased,  and  there  was  not  in 
fact  any  transfer  of  business  or  of  a  hotel  to  tbe 
complainer ;  that  her  use  of  the  word  as  apply. 
ing  to  her  premises  was  a  misrepresentation,  sad 
that  bis  hotel  bad  been  advertised  by  the  railway 
company  as  "Tbe  Waverley  HoteL"  He  ex- 
plained that  he  did  not  rely  on  Cranston's  influence 
or  goodwill,  but  bad  prefixed  "Old"  to  the 
"  Waverley  "  to  mark  the  change  which  had  oc- 
curred, and  that  his  hotel  was  the  only  "  Wav- 
erley "  in  Glasgow  till  the  complainer  took  the 
name. 

He  pleaded  (1)  that  the  complainer's  state- 
ment was  irrelevant ;  (2)  that  the  pretended 
transifer  to  her  of  the  name  was  invalid  in  itself, 
and  B^Mratim  was  invalid  in  competition  with 
tbe  railway  company,  whose  tenant  he  was. 

After  a  discussion  on  the  relevancy  the  Lord 
Ordinary  (Einnzab)  allowed  •  proof. 

Tbe  respondent  reclaimed.  The  nature  of  the 
argument  appears  below.  The  First  Division 
adhered  to  the  Lord  Ordinary's  interlocutor,  and 
remitted  the  case  to  his  Lordship  to  take  th« 
proof. 

Proof  was  then  taken.  Tbe  facts  folly  appear 
from  the  foregoing  narrative  and  fo>m  the 
opinion  of  Ziord  Kinnear. 

The  oomplainer  argued  —  Oianston  was  the 
founder  of  tbe  Glasgow  bnsinees,  and  he  gave 
the  name  to  tbe  hotel.  He  had  a  right  to  all  the 
advantages  which  the  use  of  the  name  could  give 
him.  It  was  tbe  complainer's  view  that  in  getting 
the  name  she  got  tbe  business.  The  railway 
company  did  not  get  a  right  to  use  the  name,  and 
the  respondent  had  no  right  as  from  them. 
Besides,  after  Cranston's  business  bad  been  made 
over  to  his  daughter,  the  railway  oompany  did 
not  carry  on  business  as  hotel- keepers  in  the  pre- 
mises for  at  least  sixteen  months,  and  daring  that 
time  the  complainer  used  the  name  in  connection 
with  her  hotel.  That  in  itself  was  a  ground  for 
pleading  her  exclusive  right  to  tbe  same — 
Churton  y.  Douglat,  28  L.J.  Oh.  841.  When 
tbere  was  a  specialised  name  such  as  this  was,  it 
must  be  an  invasion  if  another  used  it — Boitard 
V.  Henrique*,  Cox's  Trade-Mark  Ctases,  12»; 
Woodward  v.  Lazar,  ibid.,  800;  M'CardeL,  ibid. 
312.  The  respondent  represented  by  bis  use  of 
the  name  that  he  was  carrying  on  the  business 
to  which  the  complainer  had  tbe  exclusive  right 
-De  Boulay,  2  L.R.,  P.O.  Appeals,  430, 
431.  The  name  was  not  attached  to  the  house 
but  was  fanciful,  and  capable  of  being  used 
in  another — Churton-  v.  Dovglat,  28  L.J.,  Ch. 
841;  Oineii,  L.B.,  14  Ch.  Div.  596;   Kint,  17 
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Weekly  Rep.  113 ;  LaAig,  Weekly  Notes,  1882, 
147 ;  OharUton  v.  CampbeO,  Not.  17,  1876,  4 
B.  149;  Stuart  T.  ValdeTraven  Oo.,  28S.L.B. 
11  ;  Labouehere,  18  L.R.,  Eq.  322. 

The  reBpondent  argned — The  flist  qneation  was 
— What  was  transferred  to  the  railway  company 
by  Cranston's  disposition  ?  It  was  the  house  as 
it  stood,  and  that  was  "The  Waverley  Hotel." 
The  name  was  part  and  pertinent  of  the  honse 
which  passed  to  the  purchaser  nnder  the  disposi- 
tive clause — Banks  Y.  Oibion,  34  Beay.  666;  Booth 
V.  Jarret,  62  How.  Pr.  169 ;  Mot*op  t.  Mcuon, 
18  Grant  Ap.  Ga.,Oh.  453.  There  was  no  re- 
strictiTB  agreement  between  the  parties  forbid- 
ding the  respondent  to  use  the  name  of  "  Wav- 
erley"  when  Oranston  wound  up  his  business  in 
Glasgow — Woodty.  Sand,  Sebastian's  Digest,  467. 
The  complainer  pretended  that  Cranston  trans- 
ferred the  right  of  using  the  name  "  Waverley  " 
to  her,  but  unless  she  ooold  show  that  Cran- 
Bton  had  a  personal  priyilege  or  special  right 
to  prevent  anyone  using  the  name  "Waverley" 
the  oomplainer  had  no  case.  Her  position  most 
be  that  Cranston  bad  a  personal  right  to  give  the 
name  "  Waverley  "  to  any  premises  independently 
of  any  business.  But  Cranston  had  no  personal 
right  to  the  mere  name,  e.g. ,  a  man  might  open  a 
"Waverley  Hotel"  in  any  town  where  Cranston 
was  not,  and  in  fact  many  such  hotels  existed 
throughout  the  country.  Besides,  Cranston  was 
not  a  party  to  the  case.  The  complainer  only 
claimed  as  his  assignee,  and  was  vested  by  him 
in  nothing  bat  a  name.  Now,  in  the  law  of 
trade-mark,  if  any  analogy  could  be  drawn 
therefrom  at  all,  the  mere  name  could  not  be 
transferred  without  the  invention  or  thing  to 
which  it  applied,  t'.«.,  here  without  the  house — 
CoWm  v.  QiUard,  44  L.J.,  Ch.  90;  Tjeatlier  Clotli 
Company,  38  L.  J.,  Oh.  86  ;  Siegert\.  Abbot,  Amer. 
Kep.,  48,  101;  Punnet,  16  L.R.,  Ch.  Div.  226; 
Cooper  V.  Metropolitan  Board  of  Works,  B3  L.J., 
Ch.  109  ;  Levy  v.  Walker,  LB.,  10  Ch.  Div.  436  ; 
ShipwrigU  v.  UlemenU,  19  W.E.  599.  The 
railway  company  was  grantee  prior  to  the  oom- 
plainer, and  the  respondent  by  the  lease  ac- 
qoired  the  rights  of  the  railway  company.  The 
house  was  got  as  an  implement  of  business, 
ftnd  it  was  de  facto  known  as  "  Waverley  "  for  20 
years,  and  when  the  bouse  was  sold  the  name 
went  with  it.  So  far  was  this  the  case  that  if 
Cranston  after  the  sale  had  attempted  to  carry 
on  business  in  premises  called  "'The  Waverley 
Hotel,"  the  railway  company  wonld  have  been  en- 
titled to  stop  him.  So  far  as  the  house  was  in- 
creased in  value  by  the  name  "Waverley"  the 
respondent  was  entitled  to  that  value.  'The  re- 
spondent had  no  sufficient  interest  to  entitle  her  to 
interdict.  It  did  not  appear  from  the  proof  that 
the  ad  vantages  which  the  respondent  got  by  thesale 
were  derived  from  the  name  "Waverley."  There 
were  proved  to  be  advantages  of  situation  and  ac- 
commodation in  connection  with  the  hotel.  The 
respondent  was  in  no  way  pretending  that  be  was 
Cranstonor  continuingCranston's  business.  Cran- 
ston and  the  complainer  had  taken  the  utmost  care 
in  their  advertisements  to  make  it  clear  that  the  re- 
spondent had  none  of  Cranston's  personal  influ- 
ence or  connection.  The  respondent  accepted 
this  position,  and  there  was  no  well  founded  sug- 
gestion of  fraudulent  attempt  on  his  part  to  take 
advantage  of  anything  belonging  to  Oranston. 
On  the  contrary,  it  was  the  complainer  who  was 


trying  to  miaiepresent  her  bosiness  as  that  of 
Oranston.  '  Besides,  there  was  in  any  view  soiB- 
oient  distinctive  variation  in  the  respondent's 
nse  of  the  word  "01d"before  the  words  "Waver- 
ley Hotel." — Loehgelly  Iron  Co.,  January  16, 
1879,  6  R.  482  ;  Bunnaehie  v.  Toung,  May  22, 
1888,  10  B.  874;  Singm-  Co.,  8  App.  Ca.  15; 
WothMtpoon,  2  Maoph.  38. 

The  Lord  Ordinary  (KnnnuBj  refused  the 
note. 

'■'Opinion. — The  oomplainer's  case  was  rested 
in  argument  on  two  separate  grounds.  It  wag 
maintained  in  the  first  place  that  she  has 
acquired  an  exclusive  right  to  the  use  of  the  name 
of  'Waverley,'  and  is  therefore  entitled  to  pro- 
tection by  interdict  against  the  assumption  of 
that  name  by  any  other  hotelkeeper,  or  at  least 
by  the  keeper  of  any  other  temperance  hotel  in 
Glasgow,  irrespective  of  any  misrepresentation 
which  may  be  involved  in  the  application  of  the 
name  to  other  premises  than  hers  ;  and  secondly, 
that  even  if  she  has  no  absolute  right  of  property 
in  the  name  '  Waverley,'  the  respondent's  use  of 
it  in  connection  with  his  hotel  in  Buchanan  Street 
amounts  to  a  representation  that  he  now  carries 
on  the  business  formerly  conducted  in  that 
hotel  by  Mr  Cranston,  the  complainer's  father, 
to  the  injury  of  the  oomplainer,  who  has  acquired 
the  goodwill  of  her  father's  business  in  Glasgow, 
and  is  alone  entitled  to  represent  herself  as  his 
successor  in  that  business. 

"  The  first  of  these  views  appears  to  me  to  be 
entirely  unsupported  either  by  principle  or  by 
authority.  But  the  second  requires  more  con- 
sideration. It  has  never  been  decided  in  Scot- 
land that  the  proprietor  of  an  hotel  which  is 
known  by  a  particular  name  has  a  right  to  pre- 
vent another  hotelkeeper  in  the  same  town  from 
adopting  the  same  name.  But  I  see  no  reason 
to  doubt  that  an  hotelkeeper,  like  any  other 
tradesman,  will  be  entitled  to  prevent  his  rivals 
in  trade  from  deceiving  his  customers  by  per- 
sonating his  business;  and  if  such  fraudulent 
personation  can  be  shown  to  have  been  effected 
by  taking  a  name  which  has  been  appropriated 
by  use  to  a  particular  hotel,  it  would  appear  to 
me  that  upon  the  ordinary  rules  applicable  to 
trade  names  and  trade  marks,  the  party  injured 
would  be  entitled  to  protection.  The  question 
therefore  comes  to  be — Whether  in  fact  the 
respondent's  use  of  the  name  '  Waverley '  involves 
a  misrepresentation  of  this  kind  injurious  to  the' 
complainer  ?  I  think  it  involves  no  representa- 
tion which  the  respondent  is  not  perfectly  entitled 
to  make,  and  no  violation  of  any  legal  right  in 
the  complainer. 

"It  appears  that  from  1860  to  1884  the  com- 
plainer's father  Mr  Cranston  conducted  the 
business  of  a  temperance  hotelkeeper  in  the  pre- 
mises iu  Buchanan  Street  now  occupied  by  the 
respondent.  Mr  Cranston  has  also  an  hotel  in 
Edinburgh  and  an  hotel  in  London ;  he  called  all 
three  by  the  name  '  Waverley,'  and  there  can  be 
no  doubt  that  in  1884  he  had  established  a 
valuable  business  and  reputation  for  'The  Waver- 
ley Hotel '  in  Glasgow. 

"In  1884  the  bouse  in  Glasgow  in  which  he 
carries  on  this  business,  and  which,  as  the  com- 
plainer says,  bad  by  that  time  become  widely 
known  as  '  The  Waverley  Hotel,'  was  taken  in  the 
exercise  of  compulsory  powers  by  the  Glasgow 
City  and  District  Railway  Company.    The  price 
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and  compensation  payable  by  the  railway  com- 
pany to  Mt  Cranston  was  fixed  by  arbitration, 
and  the  arbiters  by  their  award  allowed  £20,500 
for  the  heritable  property,  £1800  for  a  '  claim 
for  bnsiuess  carried  on  by  Mr  Oranston  in  the 
said  property,  being  two  years'  profits  thereof,' 
and  £825  for  expenses  consequent  on  disturbance 
of  basiness.  The  railway  company  have  thus 
bought  the  hotel  from  Mr  Cranston,  and  in  addi- 
tion to  the  price  of  the  subjects  purchased,  and 
to  compensation  for  the  temporary  disturbance 
of  his  business  involved  in  removal,  they  have 
paid  tiinn  a  sum  equal  to  two  years'  profits,  as 
compensation  for  the  businesa  which  he  is 
assumed  to  have  lost  by  the  taking  of  his  hotel. 
The  operations  of  the  railway  company  did  not 
imply  either  the  demolition  or  the  occupation  of 
the  building  for  railway  purposes,  and  after  they 
were  completed  it  was  let  to  the  respondent,  and 
re-opened  by  him  as  a  temperance  hotel. 

"In  these  circumstances  I  should  have  great 
difiSculty  in  holding  that  Mr  Cranston  himself 
could  have  any  right  to  complain  of  the  use  of  the 
name  '  Waverley '  by  the  railway  company  or  its 
tenants,  either  with  or  without  the  distinctive 
epithet  which  the  respondent  has  adopted. 
There  can  be  no  question  that  the  company  was 
quite  entitled  to  let  the  subjects  for  the  purpose 
of  a  temperance  hotel,  wiUk  all  the  advantages 
that  are  inseparable  from  the  previous  use  of  the 
building  for  that  purpose  for  a  long  period  of 
years.  These  are  among  the  advantages  which 
were  taken  into  account  in  fixing  the  compensa- 
tion payable  by  Mr  Oranston,  and  must  therefore 
be  supposed  to  have  been  bought  and  paid  for  by 
the  railway  company.  The  respondent  is  in  fact 
carrying  on  the  business  of  a  temperance  hotel 
in  the  bouse  known  since  1861  as  '  The  Waverley 
Hotel;'  and  he  is  quite  entitled  to  represent  to 
the  customers  of  the  house  and  to  the  public 
that  he  is  doing  so.  What  he  is  not  entitled  to 
do  is  to  represent  that  Mr  Cranston  has  any  in- 
terest in  the  business  conducted  by  him,  that  he 
is  in  any  way  connected  with  the  business  still 
conducted  by  Mr  Cranston,  or  that  he  is  carry- 
ing on  Mr  Cranston's  former  business  in  any  other 
sense  than  that  he  is  now  occupant  of  the  house 
in  Buchanan  Street,  Glasgow,  known  as  'The 
Waverley  Hotel.'  But  it  does  not  appear  to  me 
that  any  of  these  representations  are  involved  in 
his  continuing  to  cnll  his  hotel  by  its  old  name  ; 
and  if  Mr  Cranston  had  been  still  carrying  on 
bnsiness  in  Glasgow  I  think  it  would  have  been 
difficult  for  him  to  show  that  the  respondent's  use 
of  the  name  was  in  any  respect  an  invasion  of  his 
legal  rights. 

"But  the  complainer  is  not  exactly  in  the 
same  position  as  Mr  Cranston.  It  may  be  that 
she  is  entitled  in  a  question  with  the  respondent 
to  any  that  she  is  the  successor  of  Mr  Cranston  in 
business  because  his  business  has  been  assigned 
to  her.  But  her  case  is  that  along  with  his 
business  be  has  also  transferred  to  ber  the  exclu- 
sive right  to  the  use  of  the  name  'Waverley.' 
Bat  that  is  a  right  which  he  himself  could  not 
possess  except  in  connection  with  the  bnsiness 
established  and  conducted  by  him  in  the  hotel 
known  by  that  name,  and  I  know  of  no  principle 
of  law  upon  which  it  can  be  held  that  so  peculiar 
and  limited  a  right  can  be  trausferable  separately 
from  the  hotel  to  another  hotelkeeper  already 
carrying  on  business  in  a  house  known  by  a 


different  name.  It  appears  that  for  many  years 
before  1884  the  complainer  had  oondueted 
the  bnsiness  of  a  temperance  hotelkeeper  ib 
an  hotel  called  'The  Washington  Hotel'  in 
Sanchiehall  Street  in  Glasgow.  She  may  be 
quite  entitled  to  change  the  name  of  her 
hotel,  and  call  it  'The  Waverley.'  Bat  it  can- 
not be  held  that  Mr  Oranston  could  have  given  her 
an  exolnsive  right  to  the  use  of  the  new  name  upon 
any  ground  which  would  not  be  effectnal  to  sup- 
port an  assignation  of  the  rig^t  by  him  in  favour 
of  any  other  person.  The  case  therefore  must  be 
that  after  an  hotel  has  been  sold  without  any 
stipulation,  that  it  shall  not  be  used  by  the  pur- 
chaser for  the  purpose  of  an  hotel,  or  if  so,  that 
it  shall  not  be  called  by  its  old  name,  there  still 
remains  vested  in  the  seller  an  exclusive  right  to 
the  name,  transferable  by  him  as  a  separata  right, 
and  available  to  the  transferee  as  against  the  pnr- 
ohaser,  and  all  the  world.  In  other  words,  the 
right  to  the  name  of  an  hotel  is  a  separate  right 
of  property  which  is  not  carried  to  a  purchaser  by 
a  conveyance  of  the  hotel  itself,  but  must  be  ex- 
pressly transferred  in  order  to  divest  the  seller. 
It  is  certain  that  no  such  right  is  recognised  by 
the  law  of  Scotland,  and  I  am  nnable  to  see  any 
other  upon  which  Mr  Cranston's  assignation  of  the 
name  as  such  can  be  sostained  as  effectual  to  the 
complainer. 

"But  it  is  said  that  the  complainer  haa 
acquired  the  goodwill  of  the  business,  and 
that  the  respondent  by  calling  his  hotel  'The 
Waverley'  or  'The  Old  Waverley'  falsely  re- 
presents that  the  goodwill  belongs  to  him.  The 
term  goodwill,  as  it  is  generally  used  in  such 
discussions,  is  so  indefinite  as  to  be  misleading. 
But  according  to  Lord  Justice  Lindley's  definition, 
it  means  the  'benefit  arising  from  connection 
and  reputation,  and  its  value  is  what  can  be  got 
for  the  chance  of  being  able  to  keep  that  oonnee- 
tion  and  improve  it.'  And  in  this  sense  I  think 
it  impossible  to  say  that  the  entire  goodwill  has 
been  transferred  to  the  complainer.  It  is  dear 
from  the  evidence  that  a  very  material  part  of 
the  goodwill  in  this,  as  in  most  oases  where  the 
goodwill  of  an  hotel  is  concerned,  is  inseparable 
from  the  place  of  business.  And  this  part  of  the 
goodwill  has  of  necessity  been  carried  vrith  the 
place  of  business  itself  to  the  respondent,  be- 
cause he  has  not  only  acquired  the  advantages 
arising  from  local  situation,  but  those  which  are 
necessarily  attached  to  a  house  where  a  well  con- 
ducted business  has  been  established  and  carried 
on  for  a  considerable  period.  By  acquiring  the 
house  he  has  acquired  '  the  chance  of  being  able 
to  keep  the  connection  and  reputation '  attached 
to  the  house  under  the  management  of  bis  pre- 
decessor. But  then  it  is  said  that  there  is  also  a 
goodwill  arising  from  the  personal  reputation  of 
Mr  Oranston,  and  this  personal  goodwill  is  said 
to  have  been  transferred  to  the  complainer,  and 
to  be  represented  by  the  name  '  Waverley.'  I  do 
not  doubt  that  if  Mr  Cranston  himself  had  con- 
tinued to  carry  on  business  in  Glasgow  he  would 
have  retained  a  great  portion  of  this  groodwill, 
although  it  cannot  be  said  that  he  would  have 
retained  the  entire  goodwill,  because  the  assump- 
tion on  which  he  has  obtained  compensation  is 
that  a  goodwill,  valued  at  two  years'  profits,  is 
inseparable  from  the  house.  Bat  it  is  a  differ- 
ent question  whether  the  advantage  which  he 
himself   would   have   had   ia   oontinoing    hit 
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bnaineBs  in  other  pTemisea  from  the  reputation 
he  bad  aoqnired  in  'The  'Waverley  Hotel'  in 
Buchanan  Street  oan  be  effeotoally  transferred 
to  another  person.  The  assignation  to  the  re- 
spondent is  gratnitoQS,  and  therefore  affords  no 
evidence  that  the  cedent  still  possessed  rights  of 
any  marketable  yalae  in  the  bosiness  he  had 
discontinued.  Bat  the  material  question  is — 
Whether  any  tangible  right  in  Mr  Cranston's 
business  has  been  transferred  to  the  complainer, 
BO  as  to  enable  her  to  say  that  she  has  acquired  a 
goodwill  represented  by  the  name  to  which  she 
claims  exclusive  right?  And  it  does  not  appear 
from  the  evidence  that  anything  which  can  pro- 
perly be  described  as  a  continuing  business  has 
been  transferred.  No  subsisting  contracts  or 
debts  or  daims  of  any  kind  have  been  made 
over  to  the  complainer.  When  the  supposed 
goodwill  which  she  claims  comes  to  be  an^ysed 
it  appears  to  represent  nothing  except — what  is 
no  donbt  a  valuable  advantage— Mr  Cranston's 
recommendation  to  his  former  customers,  in  so 
far  as  that  can  be  inferred  from  the  complainer's 
right  to  represent  herself  as  his  successor  in 
bnsiness.  But  it  does  not  appear  to  me  that 
this  advantage,  whatever  be  its  value,  carries 
with  it  any  right,  or  at  least  any  exclusive  right, 
to  the  nse  of  a  name  which  is  not  the  name  of  a 
firm  or  of  an  individual,  but  of  a  place  where  a 
bnsiness  was  carried  on.  The  respondent,  there- 
fore, by  continuing  to  call  his  hotel  by  its  old 
name  does  not  in  my  opinion  make  any  repre- 
sentation to  the  injury  of  the  complainer,  or 
which  is  not  consistent  with  fact,  and  with  bis 
legal  rights. 

"It  is  very  possible  that  some  inoouvenienoe 
may  have  arisen  to  the  complainer,  and  perhaps 
also  to  the  respondent,  by  reason  of  their  hotels 
being  called  by  the  same  name.  But  that  is  no 
sufficient  reason  for  compelling  the  respondent 
to  discontinue  his  use  of  the  name,  if  he  has  not 
invaded  the  legal  right  of  the  complainer. 

"It  is  said,  however,  that  the  respondent  de- 
rives an  advantage  from  the  use  of  the  name  to 
which  he  is  not  entitled,  because .  he  obtains  in 
this  way  the  benefit  of  Mr  Cranston's  reputation 
in  connection  with  his  hotels  in  London  and 
Edinburgh.  Even  if  this  were  so,  the  com- 
plainer wonld  have  no  title  to  interfere.  But 
I  think  there  is  no  evidence  that  the  respon- 
dent has  taken  any  nnfair  advantage  in  this  way 
either  of  the  complainer  or  of  Mr  Cranston.  He 
is  certainly  not  entitled  to  represent  that  he  has 
any  connection  whatever  with  the  Waverley  Hotels 
in  Edinburgh  and  London.  But  he  does  not  do 
BO  by  calling  his  hotel  also  '  The  Waverley. '  I  do 
not  think  it  proved  that  by  bis  use  of  that  name 
he  interferes  to  any  material  degree  with  the 
benefit  which  the  complainer  may  be  supposed 
to  draw  from  her  relationship  with  Mr  Cranston. 
But  at  all  events  he  does  not  do  so  by  the  invasion 
of  any  legal  right  in  the  complainer,  for  which 
she  is  entitled  to  protection  by  the  interdict 
oraved."  ' 

Counsel  for  Complainer— D.-F.  Balfonr,  Q.G. 
—Young.    Agents- J.  &,  B.  A.  Bobertson,  S.S.C. 

Counsel  for  Respondent — R.  V.  Campbell — 
Boyd.     Agents — Millar,  Bobson,  t  Innes,  S.S.C. 


Friday,  May  28. 

FIRST    DIVISION. 

rSheriff  of  Renfrew 
and  Bate. 
MAXTON  V.  BOKE. 

Proeets — Sheriff— Appeal— Competena/ —  Sheriff 

Court  Act  1853  (16  and  17  Viet.  cap.  80),  uc.  24. 
Hdd  that  an  interlocutor  in  a  SheiiS 
Court  which  ordered  the  consignation  of 
money  in  the  hands  of  the  Clerk  of  Court 
was  not  capable  of  being  appealed. 
This  was  an  action  in  the  Sheriff  Conrt  of  Ren- 
frew and  Bute  at  Greenock,  at  the  instance  of 
John  Maxton,  part  owner  of  the  s.s.  "Rebecca," 
against  James  Bone,  as  managing  owner  or  ship's 
husband  of  that  ship,  for  an  accounting  and  pay- 
ment of  £212,  or  such  other  sum  as  might  be 
found  to  be  due.  An  aoconnt  having  been 
lodged  by  the  defender  showing  the  puisner's 
share  of  profits  to  amount  to  a  certain  snm  (apart 
from  other  questions  between  them),  the  Sheriff- 
Substitute  (Nioholson)  on  26th  February  1886 
pronounced  this  interlocutor  —  "  Ordains  the 
defender  within  seven  days  from  this  date  to 
consign  in  the  bands  of  the  Clerk  of  Court  the 
sum  of  £63, 17s.  9d. ,  under  certification :  Further, 
having  heard  parties,  before  answer  allows  them 
a  proof  of  their  respective  averments,  and  to 
the  pursuer  a  conjunct  probation. " 

On  appeal  the  Sheriff  adhered. 

The  defender  appealed  to  the  Court  of  Session. 

When  the  case  appeared  in  the  Single  Bills  the 
pursuer  objected  to  the  competency  of  the  appeal 
on  the  ground  that  the  interlocutor  appealed 
against  was  not  an  interim  decree  for  payment  of 
money,  but  merely  an  order  for  consignation 
-Sheriff  Court  Act  1853  (16  and  17  Vict,  cap,  80), 
sec.  21 ;  Sinclair  v,  Baikie,  Jan,  11,  1884,  11  B. 
413 ;  Mackemie  v.  Balemo  Paper  MiO,  Company, 
July  12,  1883,  10  B.  1147. 

The  appellant  contended  that  this  was  an  inter- 
locutor which  so  far  as  its  practical  effect  went 
was  an  order  on  the  defender  to  make  payment. 
Section  24  was  not  to  be  rigorously  construed-r- 
Bain  v.  Olendinning,  Oct,  16,  1874,  2  R,  25. 

Section  24  of  the  Sheriff  Court  Act  1853  pro- 
vides that  it  shall  not  be  competent  to  take  to  re- 
view any  interlocutor  "  not  being  an  interlocutor 
sisting  process  or  giving  interim  decree  for  pay- 
ment of  money  or  disposing  of  the  whole  merits 
of  the  cause." 

At  advising — 

LoBD  Fbsbidient— The  competency  of  this 
appeal  depends  on  the  question  whether  the 
interlocutor  of  the  Sheriff-Substitute  is  an  interim 
decree  for  payment  of  money.  It  is,  on  the  face 
of  it,  an  order  for  consignation,  and  as  a  decree 
for  consignation  is  not  a  decree  for  the  payment 
of  money,  I  therefore  think  that  the  appeal  is 
incompetent, 

LoBD  MoBK  concurred. 

Loan  SsASD—  I  cone  or.  I  think  that  payment 
means  payment  out  of  the  pocket  of  one  man  into 
the  pocket  of  another, 

LoBD  Adak— I  think  that  the  principle  of  the 
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24th  Beotion  is  that  payment  means  not  merely 
that  money  shonld  be  taken  ont  of  one  man's 
pocket,  bnt  also  that  it  should  be  pnt  into 
another's.  For  in  that  case  the  money  might  be 
spent  and  never  seen  again,  and  it  is  in  order  to 
prevent  this  that  appeals  are  competent  against 
MUerim  decrees  for  payment. 

The  Conrt  refnsed  the  appeal  as  incompetent. 

Counsel  for  Pnrsner  (Kespoudent)— H.  John- 
ston.   Agents— Mackenzie,  Innes,  &,  Logan ,  W.  S. 

Counsel  for  Defender  (Appellant)  —  Shaw. 
Agent — George  Andrew,  S.8.C. 


I'ueaday,  June  1. 

SECOND    DIVISION. 

[Lord  Einnear,  Ordinary. 
EDMONBTONE  AND  ANOTHER  V.  JBFFRAT 
AND  OTHERS. 
Superior  and  Vattal—Dedaraior  and  Renuning— 
Bauession  vtiihout  Title. 

Hdd  that  a  mere  right  of  saperiority  was 
sufficient  fonndation  for  obtaining  decree  of 
declarator  and  removing  against  persons  who, 
nlthongh  they  had  possessed  the  subjects  iu 
dispute  for  the  prescriptiveperiod,  could  ex- 
hibit no  title  from  a  vassal. 
Sir  William  Edmonstone,  Bart.,  was  admittedly 
superior  of,  and  as  such  infeft  in  the  estate 
and  barony  of  Kilsyth,  including  the  lands  of 
Barrwood. 

These  lands  of  Barrwood,  were,  when  the 
ground  on  which  the  Old  Town  of  Kilsyth  was 
built  was  feuedout  in  1679  and  subsequent  years 
by  Viscount  Kilsyth,  given  out  in  proportional 
parts  to  the  feuars,  each  along  with  his  steading 
of  ground.  The  feuars  were  duly  infeft  in  the 
proportions  of  the  lauds  conveyed  to  them,  and 
they  were  for  long  enjoyed  in  common  property. 
By  redeemable  disposition,  dated  May  1748, 
Daniel  Campbell  of  Shawfield,  in  consideration 
of  the  sum  of  £57,  3s.,  sold  and  disponed  to 
James  Marshall,  his  heirs,  successors,  and 
assignees,  a  tenement  in  Kilsyth,  "together  with 
a  privilege  or  servitude  in  the  Barrwood,"  re- 
deemable on  the  11th  November  1827.  Marshall 
took  infeftment,  and  after  sundry  transmissions 
part  of  the  subjects  and  the  corresponding  right 
InBarrwoodcametoheheldbyMr'WilliamCorbett. 
In  1760  the  proprietors  of  Uie  lands  of  Barrwood 
agreed  to  divide  the  arable  portion  of  the  lands 
of  Barrwood,  and  in  December  1808  a  process  of 
division  was  raised  in  the  Court  of  Session  by 
them  for  the  purpose  of  carrying  through  a 
division.  No  decree  was  pronounced,  but  it  was 
admitted  in  this  action  that  the  lands  were  in  fact 
divided  according  to  a  scheme  of  which  a  plan 
was  extant  and  was  produced.  After  that  agree- 
ment the  lots  were  held  as  the  exclusive  property 
of  the  feuars  to  whom  they  were  allotted.  Most 
of  the  holdings  were  for  the  last  thirty  of  .forty 
years  or  longer,  prior  to  this  action,  held  on 
titles  containing  a  particular  desoriptio?^  uf  the 
lot,  or  portion  of  a  lot,  to  which  they  belonged, 
but  in  some  cases  the  proprietors  possossed  on 
their  former  pro  indiviio  title  as  defined  by  the 


possession  of  a  divided  portion.  Lot  89  in  the 
division  was  allocated — "  To  Mason's  Lodge,  No. 
29  in  Kilsyth,  one-third,  Henry  Corbet,  fanner, 
Donovan  Hill,  one-half,  and  Widow  Millar,  alia* 
Jean  Welsh,  in  Kilsyth,  one-sixth."  Henry  Cor- 
bet, with  consent  of  the  person  who  had  sold  tba 
redeemable  right  to  William  Corbet  bat  had  not 
granted  a  conveyance  in  consideration  of  a  som 
paid  him  by  Sir  Archibald  Edmonstone,  re- 
nounced, acquitted,  and  over  gave  to  him  part  of 
the  foresaid  tenement  in  Kilsyth  together  with 
the  privilege  and  servitade  of  Barrwood  corre- 
sponding. 

On  9tb  November  1871  a  Mrs  Agnes  Donald  or 
Bussell,  who  alleged  that  she  and  her  father 
William  Donald,  overseer  on  the  Kilsyth  estate, 
had  possessed  the  ground  in  lot  39  for  over  fifty 
years  though  not  on  a  written  title,  granted  a  dis- 
position of  it  to  Robert  Hamilton,  who  subse- 
quently conveyed  the  ground  to  James  Jeffrsy 
and  others  as  trustees.  These  latter  conveyed 
the  minerals  on  the  ground  to  William  Weir  and 
others  as  trustees  for  behoof  of  William  Baird&Co. 

In  these  circumstances  Sir  William  raised  this 
action  to  have  it  declared  that  he  was  proprietor 
of  the  whole  ground  contained  in  lot  39,  together 
with  whole  minerals  underneath  the  same,  and  to 
have  decree  of  removing  therefrom  against  the 
defenders,  and  further,  so  far  as  necessary,  to 
reduce  (1)  the  disposition  of  the  subjects  by 
Mrs  Agnes  Donald  Bussell  in  favonr  of  Robert 
Hamilton;  (2)  the  trost-dispositlon  conveying 
the  subjects  from  Hamilton  to  James  JetFray  and 
others,  his  trustees;  and  (3)  the  conveyance  of 
the  minerals  under  the  ground  by  these  trustees 
to  William  Baird  &  Co. 

He  relied  (1)  upon  his  superiority  title,  and  (3) 
upon  the  singular  title  above  set  forth,  whereby  he 
contended  that  he  had  re-acquired  the  dominivm 
vtilt  of  the  plot  of  ground  in  question. 

Jeflray  and  others  defended  the  action  and 
pleaded — "  (1)  No  title  to  sua.  (2)  The  porsners' 
statements  are  irrelevant  and  insufficient  to  sup- 
port the  conclusions  of  the  summons." 

A  proof  was  led  upon  the  latter  point,  in  which 
the  pursuers  succeeded  in  establishing  by  refer- 
ence to  estate  books  an  identity  between  the 
disputed  subjects  and  a  lot  allocated  in  the  division 
of  the  oommonty  to  Henry  Corbett,  whose  pro 
indivito  right  was  acquired  in  1828  by  Sir 
Archibald  Edmonstone. 

The  Lord  Ordinary  (KnmzAs)  found  and  de- 
clared, decerned  and  ordained,  and  reduced  in 
terms  of  the  whole  conclusions  of  the  sununons. 

"  Opinion. — The  pursuer  is  admittedly  superior 
of  the  lands  of  Barrwood,  which  include  the  piece 
of  ground  in  dispute,  and  the  defenders  claim  to 
hold  under  him  by.  virtue  of  a  feu-right  derived 
from  one  of  his  predeoessors.  They  have  no  title 
earlier  than  the  disposition  of  1871,  which  the 
pursuer  seeks  to  reduce,  and  the  granter  of  whieh 
had  admittedly  no  title. 

"But  the  lands  of  Barrwood,  of  which  the 
piece  of  ground  in  dispute  is  a  portion,  were  held 
in  common  by  feuars  iu  the  town  of  Kilsyth, 
under  rights  derived  from  Lord  Kilsyth,  the  pur- 
suers' predecessor.  In  1808  a  process  of  division 
of  the  commonty  was  instituted  in  the  Court  of 
Session  ;  and  although  no  decree  was  pronounced, 
the  parties  are  agreed  that  the  land  was  in  fact 
divided,  according  to  a  scheme  of  division  and 
allotment  which  is  shewn  upon  a  plan  produced 
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in  prooeas,  and  that  the  lots  go  divided  were 
thereafter  held  as  the  ezolasiTe  property  of  the 
fenars,  to  whom  they  were  respeotively  allotted, 
and  their  Bnooeesors.  It  ia  farther  admitted  that 
although  most  of  these  holdings  haye  for  thirty 
or  forty  years,  or  longer,  been  held  under  separate 
titles,  others  have  been  possessed  by  the  proprietor 
on  their  former  pro  indCviio  titles  alone,  and  the 
defenders  allege  that  the  subject  in  question  has 
been  held  in  this  manner.  They  say  that  no  at- 
tempt was  made  to  make  up  a  title  to  this  subject 
as  a  separate  property  until  the  disposition  of 
1871  was  executed  for  that  purpose ;  but  that, 
noTertheless,  it  was  in  fact  allotted  to  one  of  the 
fenars  under  the  agreement  above  mentioned, 
that  it  has  been  possessed  as  their  exclusive  pro- 
perty by  him  and  his  snocessors,  and  that  they 
themselves  derive  right  by  a  series  of  transmis- 
sions from  this  original  allottee.'  If  the  case  so 
averred  had  been  established  in  fact,  I  should  not 
have  attached  much  importance  to  the  absence 
of  a  written  title  in  the  defenders,  because  they 
would  in  that  case  have  been  enabled  to  connect 
their  possession  with  a  pro  indiviio  title— good 
against  the  pursuer ;  and  defects  in  their  separate 
title  might  still  have  been  obviated,  if  that  were 
thought  necessary.  But  they  have  entirely  failed 
to  trace  their  possession  to  any  right  derived  from 
fenars  who  were  parties  to  the  agreement  for  di- 
vision, or  held  before  the  division  under  a  pro 
indivuo  title  to  the  commonty.  They  shew  that 
before  the  period  of  prescription  the  subjects 
were  in  the  possession  of  a  person  named  Donald. 
But  there  is  nothing  to  shew  that  he  had  acquired 
right  from  a  fenar,  or  that  he  was  possessing  by 
virtue  of  any  title  whatever.  The  evidence,  so 
far  as  it  goes,  seems  to  support  the  pursuers'  case 
—that  he  was  a  mere  occupant  by  permission  of 
the  superior.  For  I  think  the  pursuer  has  suc- 
ceeded in  identifying  the  disputed  subject  with  a 
lot  allocated  in  the  division  of  the  commonty  to 
a  person  of  the  name  of  Corbett,  whose  pro  indi- 
ct right  was  acquired  in  1828  by  Sir  Archibald 
Edmonstone.  The  result  is,  that  the  defenders 
have  been  unable  to  produce  any  title  to  support 
their  possession ;  and  in  the  absence  of  any  com- 
peting titie  the  pursuers  must  prevail." 

The  defenders  reclaimed,  and  argued — The 
punuer  had  failed  to  establish  the  singular  title 
which  the  Lord  Ordinary  had  sustained.  Though 
he  was  admittedly  superior,  that  title  alone  was 
not  sufficient  to  ground  decree  of  removing  as 
against  the  defenders,  who  had  acquired  from 
persons  who  had  possessed  the  ground  for  more 
than  the  prescriptive  period,  though  they  had  no 
written -title,  and  could  not  connect  themselves 
with  any  vassaL 

Anthorities  referred  to — Baird  &  Company  v. 
II'euaT$  of  KUtyih,  November  1,  1878,  6  B.  116  ; 
Stair,  ii,  4,  8 ;  iMvrd  of  Lagg,  M.  18,787 ;  Bell's 
Prin.  689. 

OouBsel  for  pursuers  was  not  called  upon. 

At  advising — 

LoBD  JusTiox-CiXBK — Mr  Dickson  pleaded  his 
case  very  skilfully,  but  he  came  round  to  the  re- 
sult at  which  the  Lord  Ordinary  had  arrived, 
namely,  that  he  had  no  title.  It  is  left  a  matter 
of  complete  uncertainty  what  was  the  real  nature 
of  the  title  upon  which  he  possessed.  But  I  am 
of  opinion  that  the  superior  is  here  within  bis 
right.  I  quite  understand  that  if  it  could  be 
shown  that  the  pursuers'  ground  had  been  given 


out,  and  had  never  been  re-acquired  by  him, 
there  might  have  been  a  question  how  far  the 
heirs  of  the  feuar  would  be  entitled  to  resist  this 
demand.  But  the  defenders  have  failed  to  con- 
nect themselves  with  any  fenar  or  to  show  any 
feudal  title  at  all.  They  cannot  therefore  raise 
such  a  question.  I  am  of  opinion  that  apart 
from  any  question  as  to  whether  the  superior  has 
re-acquired  the  dominium  utile,  his  admitted  title 
as  superior  is  sufficient  to  justify  a  decree  of  re- 
moving against  the  defenders.  I  think  the  inter- 
locutor of  the  Lord  Ordinary  should  be  affirmed. 

LoBDs  YouNO,  CaAioHiLi/,  and  Butsebfubo 
Clabk  concurred. 

The  Court  adhered. 

Counsel  for  Bespondents — Oraham  Murray — 
Dundas.     Agents — Russell  k,  Dunlop,  C.S. 

Counsel  for  Defenders  —  Gloag  —  Dickson. 
Agents — ^Maconochie  &  Hare,  W.S. 


Wednesday,  June  2. 

SECOND    DIVISION. 

[Lord  Trayner,  Ordinary, 
CRAIG  V.  CRAIG'S  trustees. 
SucefMion — Vesting— Words  held  not  Sufficient  to 
Exclude  Vesting  a  morte  testatoris. 

A  truster,  who  died  in  1877,  by  his  trust- 
deed  bequeathed  ititer  aUa  certain  legacies 
to  his  children,  and  the  residue  of  his  estate 
to  his  sons  and  the  heirs  of  their  bodies 
equally,   including  per  stirpes   the    lawful 
children  of  any  son  who  might  have  prede- 
ceased, declaring  as  regarded  the  date  of 
setting  apart  or  payment  of  the  legacies  that 
his  trustees  should,  at  the  first  term  after  the 
expiry  of  six  months  from  his  death,  pay  or 
set  aside  for  investment  such  a  proportion  of 
each  of  the  pecuniary  legacies  as  the  per- 
sonal estate  should  yield,  the  balance  to  be 
paid  or  set  aside  for  investment  at  Martinmas 
1883  should  he  predecease  that  term,  "declar- 
ing that  none  of  my  said  children  or  of  their 
issue  shall  have  any  right  to  sell,  or  dispose 
of,  or  assign,  or  alienate  their  shares  of  or 
interest  in  the  said  fund  before  it  is  divided." 
One  of  the  sons  died  in  1881.     Held  that 
both  his  legacy  and  his  share  of  residue  had 
vested  a  morte  testatoris,  and  that  they  fell- 
to  be  computed  in  ascertaining  his  widow's 
jus  reUetm,  the  words  quoted  being  applicable 
to  deeds  inter  vivos,  and  not  such  as  struck  at 
mortis  causa  deeds,  and  therefore  not  such 
as  to  exclude  vesting. 
On  10th  November  1884,  Mrs  Craig,  widow  of 
the  late  Archibald  Craig  of  Birdsfleld,  Blantyre, 
who   died  in  February   1881,  raised   an   action 
against  the  trustees  of  her  deceased  husband  for 
the  amount  of  her  husband's  estate  falling  to  her 
jure  relieta.    She  was  met  by  pleas  (1)  of  acquies- 
cence and  mora;    (2)  of  her  election  to  take 
benefit  under  her  late  husband's  trust-disposition 
and  settlement. 

The  Lord  Ordinary  (Tbatneb)  repelled  these 
pleas,  and  appointed  the  case  to  be  put  to  the 
roU  for  further  procedure.  ^^  .    - 
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The  defenders  reolaimed  to  the  Second  Divi- 
gion,  who  adhered,  and  remitted  the  oase  to  the 
Lord  Ordinary. 

The  qaestion  between  the  parties  at  this  stage  of 
the  case,  now  reported,  related  to  the  constmction 
of  the  troat-disposition  and  settlement  of  John 
Oraig,  father  of  the  porsner'g  husband,  whioh  was 
dated  28th  February  1876.  In  it  he  directed — 
*' Fifth,  I  direct  my  trustees  to  pay  to  each  of  my 
sons  John  Craig,irame8Craig,AlexanderCraig,and 
Thomas  Craig,  and  the  heirs  of  their  bodies,  the 
Bum  of  five  thoosand  pounds,  and  to  my  son 
Archibald  Craig,  and  the  heirs  of  his  body,  the 

sum  of  one  thousand  pounds Becenth, 

With  regard  to  the  residue  of  my  trust-estate,  I 
direct  my  trustees  to  hold  one-sixth  share  thereof 
for  behoof  of  my  son  William,  ....  and  to 
divide  the  remainder  thereof  among  my.  other 
sons  Tequally,  share  and  share  alike,  includ- 
ing in  the  division  the  lawful  children  of  any  of 
them  who  may  have  predeceased  as  representing 
the  parent  or  parents,  per  itirpea  ;  and  as  regards 
the  date  of  setting  apart  or  payment  of  the 
pecuniary  legacies  above  provided,  whether  in 
liferent  or  absolutely,  my  trustees  shall,  at  the 
first  term  of  Whitsunday  or  Martinmas  that  shall 
happen  after  the  expiry  of  six  months  from  the 
date  of  my  death,  pay  or  set  aside  for  invest- 
ment, as  above  provided,  such  a  proportion  of 
each  of  such  pecuniary  legacies  as  my  personal 
estate  after  satisfying  the  specific  legacies  above 
provided  may  yield;  ....  declaring  that  the 
balance  of  the  said  legacies  and  the  said  resi- 
due shall  be  paid  and  set  aside  for  investment 
as  above  provided,  at  the  term  of  Martimas  1883, 
should  I  predecease  that  term,  and  should  I  sur- 
Tive  that  term  the  said  several  legacies  and 
residue  shall  be  paid  and  set  apart  as  above  pro- 
vided at  the  first  term  of  Whitsunday  or  Mar- 
tinmas that  shall  happen  after  the  expiry  of  six 
months  from  my  death  ;  and  in  the  event  of  any 
of  my  sons  predeceasing  me  without  leaving  law- 
ful issue,  but  leaving  a  widow,  my  trustees  shall 
pay  to  her  during  her  survivanoe,  or  until  she 
shall  contract  a  second  marriage,  the  annual 
interest  of  the  legacy  and  share  of  residue  to 
which  her  husband  would  have  been  entitled: 
Declaring  that  none  of  my  said  children  or  of 
their  issue  shall  have  any  right  to  sell  or  dispose 
of  or  assign  or  alienate  their  shares  of  or  interest 
in  the  said  fund  before  it  is  divided,  or  even 
thereafter  in  the  case  of  the  shares  which  my 
tmstees  are  herein  above  authorised  to  retain  in 
their  own  hands  so  long  as  they  are  so  retained." 

John  Craig's  trust-estate,  so  far  as  available, 
was  only  sufficient  to  pay  a  small  proportion  of 
the  several  legacies  foresaid  at  Martinmas  1877, 
being  the  first  term  after  the  expiry  of  six  months 
from  the  date  of  bis  death,  and  Archibald  Craig 
received  only  £86,  ISs.  Id.  The  amount  of  the 
residue  due  and  payable  to  Archibald  Craig's 
children  at  Martinmas  1883  with  interest  was 
£1874,  16s.  Sd. 

The  defenders  pleaded— "(3)  The  balance  of 
the  legacy  bequeathed  to  Arishibald  Craig  and 
the  heirs  of  his  body,  and  the  share  of  the  late 
John  Craig's  trust-estate  payable  to  Archibald 
Craig's  children  at  Martinmas  1883,  do  not  fall 
to  be  taken  into  account  in  ascertaining  the 
amount  of  the  paisaei'»  jui  relicta." 

The  Lord  Ordinary  (Tbatnsb)  repelled  this 
plea. 


"Opinion. — With  regard  to  the  legacy  of 
£1000  bequeathed  to  the  late  Archibald  Craig  by 
the  fifth  purpose  of  his  father's  settlement,  I  am 
of  opinion  that  vesting  took  place  a  morte.  Had 
there  been  sufficient  free  estate  at  the  death  of 
the  testator,  this  legacy  would  have  been  due 
and  exigible  at  once ;  and  the  provisions  in  the 
seventh  purpose  with  regard  to  the  payment  of 
this  and  other  legacies  in  the  like  position 
amounts  only,  in  my  opinion,  to  a  postpone- 
ment of  the  term  of  payment,  and  does 
not  |operate  a  postponement  of  vesting.  The 
defenders  indeed  seem  to  have  already  acted 
upon  this  principle,  as  they  paid  a  part  of  the 
legacy  to  Uie  late  Archibald  Oraig.  The  eag- 
gestion  now  made  that  the  legacy  only  rested 
when  and  so  far  as  paid,  and  did  not  vest  quoad 
vUra,  does  not  seem  to  me  to  be  supported  by 
any  consideration  derivable  from  the  terms  of 
the  settlement,  or  from  any  principle  of  law. 

"  I  am  also  of  opinion  that  the  share  of  remdne 
destined  to  Archibald  Craig  vested  a  morle. 
Against  this  view  the  defenders  urge  two  con- 
siderations— (1)  That  the  residue  was  not  divisible 
before  Martinmas  1883  (before  which  date  Archi- 
bald Craig  had  died) ;  and  (2)  that  the  tmster 
had  provided,  with  regard  to  residue,  'that  none 
of  my  children  or  of  their  issue  shall  have  any 
right  to  sell  or  dispose  of,  or  assign  or  alienate, 
their  shares  of  or  interest  in  the  said  fnnd  before 
it  is  divided. '  The  first  of  these  considerations 
presents  no  difficulty.  Payment  was  no  donbt 
postponed,  but  I  see  no  reason  whatever  for 
holding  that  vesting  was  also  postponed,  or  any- 
thing to  overcome  the  presumption  In  favour  of 
immediate  vesting.  With  regard  to  the  second 
consideration,  it  appears  to  me  that  the  provision 
against  alienation,  ic.,  fairly  read,  does  not  sup- 
port the  view  maintained  by  the  defenders.  (1) 
The  words  used  in  the  provision  referred  to  are 
applicable  in  their  most  usual  sense  to  an  aliena- 
tion inter  vivot.  They  do  not  exclude  the  idea 
that  the  beneficiary  was  entitled  to  test  npon  the 
share  of  the  residue  falling  to  him.  If  he  could 
dispose  of  his  right  by  a  mortit  eauta  deed  that 
infers  that  the  right  he  was  so  disposing  of  had 
vested.  (2)  The  provision  in  question  is  properly 
a  restriction  upon  an  existing  right  It  restrains 
the  beneficiary  from  alienating  or  disposing  of 
his  share  of  the  residue  before  the  period  of 
division ;  but  that  infers  the  power  so  to  alienate 
but  for  the  restriction  thus  placed  npon  the 
right.  That  again  appears  to  ma  to  infer  • 
vested  right. 

"The  result  is  that  both  the  legacy  and  the 
share  of  residue  having  vested  in  the  late 
Archibald  Craig,  these  sums  fall  to  be  taken  into 
account  in  ascertaining  the  amount  of  his  widow's 
jut  reUeta. 

The  defender  reclaimed,  and  argued — The  fnnd 
did  not  fall  to  be  taken  into  account  in  ascertain- 
ing the  pursuer's  ju*  rtlieta,  because  there  was 
no  gift  of  either  legacy  or  residue  in  John  Craig's 
deed  till  the  period  of  division,  which  was  to  be 
Martinmas  1888.  The  vesting  was  postponed 
till  the  day  of  payment  The  presumption  of 
vesting  a  morte  tettatorii  was  overcome — Br^ton't 
Trtutee*  v.  Clark,  November  26,  1880,  8  K.  143, 
vide  Lord  President,  146 ;  Lai^  t.  Bardaii,  July 
20,  1866,  3  Maoph.  1143;  8toddare»  Truueet,At^, 
March  5, 1870,  8  Maoph.  667;  Sloana^.  FinU^/mm, 
May  20.   1R76,  3  B.  678.     Further,  there  was 
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a  destination-oyer.  (1)  As  regards  the 
legacy  it  was  left  to  Archibald  Craig  "and  the 
heirs  of  his  body,"  which  was  not  the  more  nsnal 
expression  "to  heirs  and  assignees."  (2)  As 
regards  the  residue,  there  was  the  expression 
"  including  in  the  division  the  lawfnl  children  of 
any  of  them  who  may  have  predeceased  as  repre- 
senting their  parent  or  parents  per  stirpes. "  The 
provision  against  alienation  in  the  deed  was 
sufficient  also  to  overcome  the  presumption  in 
favour  of  immediate  vesting. 

Counsel  for  the  pursuer  was  not  called  upon. 

At  advising — 

Loan  JusTiCB-CiiiBS — I  am  of  opinion  that  the 
Ijord  Ordinary  is  right  here  in  the  view  he  takes 
of  the  vesting  so  far  as  the  particular  legacy  is 
oonoemed.  As  I  understand,  the  only  ground 
on  which  it  is  contended  that  the  legacy  did  not 
vest  a  morte  iestatoria  is  that  the  term  of  payment 
was  postponed,  and  the  same  contention  is  ad- 
vanced against  the  vesting  of  the  residue.  I  am 
of  opinion  that  the  postponement  of  the  term  of 
payment  here  arises  from  the  anxiety  of  the  tes- 
tator to  make  certain  that  there  woald  be  funds 
enough  to  meet  the  legacies  which  he  left,  and 
therefore  it  did  not  interfere  with  the  right  of 
the  legatee.  In  that  case  the  presumption  of  law 
is  that  vesting  takes  place  a  morte  teiiatoria  and 
there  is  nothing  to  displace  it.  As  regards  the 
legacy,  part  of  it  was  paid  and,  that  before  the 
expiration  of  the  term.  As  regards  the  residue 
that  was  not  the  case,  but  even  if  it  had  been  I 
think  I  should  have  held  the  postponement  as 
one  for  the  sake  of  convenience,  and  as  not  inter- 
fering with  the  general  rule  of  law  that  vesting 
takes  place  a  morte  testatorii.  I  have  nothing  to 
add  to  the  views  of  the  law  which  have  been  most 
distinctly  expressed  by  the  Lord  Ordinaiy. 

The  Court  adhered,  and  remitted  the  cause  to 
the  Lord  Ordinary  for  further  procedure. 

Counsel  for  Pursuer — D.-F.  Mackintosh,  Q.C. 
—  Graham  Hurray.     Agents — Macbrair  &  Keith, 

s.ao. 

Counsel  for  Defenders — B.  Johnstone — Wal- 
lace—Dickson.    Agents — ^Bruoe  &  Kerr,  W.S. 


Friday,  June  4. 


FIRST   DIVISION. 

MACFARLANE,  PETITIONKE. 

Election  Law — Parliamentary  Election — Corrupt 
and  Illegal  Practices  Pretention  Act  1883  (46 
and  47  Vict.  cap.  61) — Ea^enses— Limitation 
— Application  for  Leave  to  Pay  Additional  Ex- 
penses. 

In  an  application  by  a  person  who  had 
been  a  candidate  at  a  Parliamentary  election 
for  leave  to  pay  certain  accounts  rendered 
after  the  time  required  by  the  Corrupt  and 
Illegal  Practices  at  Elections  Act  1883,  the 
OoTUt,  in  respect  that  the  amount  of  the  ac- 
count was  small  and  that  no  prolonged  in- 
quiry was  necessary,  remitted  the  accounts 
to  the  Auditor, 
Observed  that  the  remit  was  so  made  only 


in  the  special  circumstances,  and  that  the 
oase  could  not  be  regarded  as  a  precedent. 
This  was  an  application  under  sub-sections  9  and 
10  of  section  29  of  the  Corrupt  and  Illegal  Prac- 
tices Prevention  Act  1883  (46  and  47  Vict.  cap. 
61),  by  a  member  of  Parliament  for  leave  to  pay 
additional  aooounta  incurred  in  connection  with 
his  election. 

The  petitioner  stated  that  he  was  a  candidate 
for  the  county  of  Argyll  at  the  election  which 
took  place  in  December  1885,  and  that  he  had 
made  the  necessary  returns  of  his  election  expen- 
ses on  6th  January  1886,  but  that  siace  that  date 
he  had  received  notice  of  further  claims  for  elec- 
tion and  personal  expenses,  amounting  the  former 
to  £23,  4s.  6d.,  and  the  latter  to  £122,  16s.  7d. 

He  referred  to  section  29  of  the  above-men- 
tioned statute,  wliich  by  sub-section  2  provided 
that  all  claims  against  candidates  which  are  not 
sent  in  within  the  time  limited  by  the  Act  are 
to  be  barred. 

The  time  within  whioh  claims  are  to  be  sent 
in  is  by  sub-section  3  limited  to  fourteen  days 
after  the  declaration  of  the  poll. 

Sab-section  4  provides  that  all  election  expenses 
are  to  be  paid  within  the  time  limited  by  the  Act, 
and  any  payment  made  in  contravention  of  this 
provision  is,  with  certain  exceptions,  declared  an 
illegal  practioe,|while  twenty-eight  days  after  the 
election  is  by  sub-section  6  fixed  as  the  time 
within  whioh  all  expenses  incurred  must  be  paid. 

Sub-sections  9  and  10,  upon  whioh  this  applica- 
tion was  founded,  provided  as  follows: — (Sub-sec- 
tion 9)  "  On  cause  being  shown  to  the  satisfaction 
of  the  .  .  .  Court,  such  Court,  on  application  by 
.  .  .  the  candidate  .  .  .  may  by  order  give  leave 
for  payment  by  a  candidate  ...  of  a  claim  for 
any  such  expenses  as  aforesaid,  although  sent  in 
after  the  time  in  this  section  mentioned  for  send- 
ing in  claims."  .  .  .  (Sub-section  10)  "Any  sum 
specified  in  the  order  of  leave  may  be  paid  by 
the  candidate,  .  .  .  and  when  paid  in  pursuance 
of  such  leave  shall  be  deemed  to  be  paid  within 
the  time  limited  by  this  Act." 

The  petitioner  prayed  for  leave  to  pay  the 
above-mentioned  accounts. 

The  Court,  in  respect  of  the  accounts  not  being 
for  large  sums,  remitted  the  accounts  to  the  Audi- 
tor, observing  that  the  procedure  followed  in  this 
application  was  not  to  be  regarded  as  a  precedent, 
and  that  had  the  amount  been  larger  and  any 
special  inquiry  been  necessary  another  mode  of 
inquiry  would  have  been  ordered. 


Counsel  for    Petitioner- 
Mylne  &  Campbell,  W.S. 


-Rankine.     Agents — 


Friday,  June  4. 

FIRST    DIVISION. 

[Lord  Lee,  Ordinary. 
STEVENSON  V.  LEE. 

Process  —Expeneet— Cav  Uon —  Trvst-Deed. 

Circumstance  in  whioh  hela  that  the 
defender  of  an  action  who  hnd  granted  a 
trust-deed  for  behoof  of  his  creditor  was 
bound  to  find  caution  for  expenses. 
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This  was  an  action  at  the  instanoe  of  Thomas 
Btevenson,  bnildei  and  joiner,  Edinbnrf^h,  against 
3.  B.  W.  Lee,  S.B.G.  for  payment  of  (first)  the 
snm  of  £324,  Oa.  lOd.  for  work  alleged  to  have 
been  done  and  goods  supplied  on  the  employ- 
ment of  the  defender ;  (aeoond)  the  Bum  of 
£16  as  remuneration  for  managing  certain 
properties  of  the  defender  ;  and  (third)  the  snm 
of  £40  for  outlays  and  trouble  following  on  an 
alleged  agreement  between  the  pursuer  and  the 
defender  in  regard  to  subjects  in  the  Lawn- 
market.  The  summons  also  concluded  for  de- 
clarator that  certain  subjects  in  Tay  Street, 
North  Merchiston,  Edinburgh,  had  been  conveyed 
by  the  pursuer  to  the  defender  in  security  only 
of  sums  advanced  or  paid  by  him  as  oantioner  for 
the  payment  of  a  composition  offered  by  the 
pursuer  under  the  sequestration  of  his  estate,  and 
that  the  defender  was  bound  to  convey  the  sub- 
jects to  the  pursuer  on  receiving  payment  of  the 
balance  due  on  the  accounts  between  them. 
There  were  also  conclusions  for  accounting. 

The  defender's  pleas  were  as  follow — "(1) 
Nihil  debit.  (2)  The  pursuer  not  having  duly 
performed  in  a  tradesmanlike  manner,  or  com- 
pleted, the  work  he  undertook  to  perform  for  the 
defender,  is  not  entitled  to  the  contract  price. 
(8)  There  was  no  agreement  binding  on  the  de- 
fender to  fen  to  the  pursuer  the  Lawnmarket 
ground,  and  the  pursuer  gave  up  any  fancied 
right  to  the  fen.  (4)  The  subjects  in  Tay  Street 
having  been  purchased  by  the  defender  at  the 
advertised  upset  price,  which  was  a  full  one, 
and  the  pursuer  having  consented  to  the  disposi- 
tion, he  is  now  precluded  from  challenging  it, 
except  by  reference  to  the  defender's  writ  or  oath. 
(6)  Compensation." 

The  Lord  Ordinary  (Lke)  on  3d  February 
188G  pronounced  this  interlocutor  : — "On  the 
motion  of  the  pursuer,  and  in  respect  that  it  is 
not  disputed  that  the  defender  since  the  closing 
of  the  record  has  executed  a  trnst-deed  divest- 
ing himself  of  his  whole  estates  for  behoof  of 
creditors,  appoints  the  defender  to  find  caution 
for  the  expenses  of  process,  and  that  within  four- 
teen days  from  this  date  :  Meantime  adjourns 
the  diet  of  proof  to  a  day  to  be  afterwards  fixed ; 
and,  on  the  defender's  motion  and  do  objections 
being  stated,  grants  leave  to  reclaim  against  this 
interlocutor. 

"Note. — Although  this  case  does  not  fall  under 
the  rule  requiring  Uiat  a  pursuer,  being  a  seques- 
trated bankrupt,  must  find  caution  for  expenses, 
I  think  that  it  is  a  question  for  the  discretion 
of  the  Court  whether  the  circumstances  do  not 
entitle  the  pursuer  to  demand  that  the  defender 
be  ordained  to  find  caution  as  a  condition  of 
going  on  with  the  defence.  That  defence  is  a 
special  one,  and  imposes  a  considerable  oniu  on 
the  defender.  But  be  has  Toluntarily,  and  pend- 
ing the  litigation,  dispossessed  himself  of  his 
whole  means  and  estates.  I  think  that  the 
pursuer's  motion  is  reasonable,  and  should  be 
granted." 

The  defender  reclaimed,  and  argued — The 
circnmstances  were  not  such  as  to  justify  an 
order  on  the  defender  to  find  caution — Taylor  v. 
Roihwdl  and  Otlusrt,  March  1,  1833,  6  W.  and  8. 
sol ;  Stephen  v.  Skinner,  May  81,  1860,  22  D. 
1122;  M'Alister  T.  Steinbume,  November  7, 
1873, 1  B.  166. 


Fursner's  anthoiities— G'rr«M  v.  CunningJi^tm, 
December  17,  1869,  8  Macpb.  817;  Miller  t. 
M'lntoth,  March  18,  1884,  11  U.  729  ;  OondyoB 
Bankruptcy,  865. 

The  trustee  did  not  sist  himself  as  a  party. 

The  Conrt,  after  the  argument,  ordered  a 
statement  to  be  lodged  showing  the  position  of 
the  defender's  affairs.  A  joint- minute  was 
accordingly  lodged  which  set  forth  the  following 
facta : — "By  the  said  trust-deed  the  defender 
assigned,  disponed,  conveyed,  and  made  over  to 
and  in  favour  of  William  Alexander  Wood, 
chartered  accountant,  Edinburgh,  whom  failing 
such  other  person  or  persons  as  should  be  ap- 
pointed in  manner  mentioned  in  the  deed,  as 
trustee  for  behoof  of  the  defender's  whole  lawful 
creditors  at  the  date  thereof  who  should  accede 
thereto,  or  be  assumed  into  the  benefit  of  the 
trust,  and  to  the  assignees  of  the  said  trustee  or 
trustees,  all  and  sundry  his  whole  means,  estate, 
and  effects,  heritable  and  moveable,  real  and 
personal,  of  whatever  kind  or  wherever  sitnated, 
then  belonging  or  which  might  belong  or  aoeme 
to  him  during  the  subsistence  of  the  trust,  with 
the  whole  writs,  titles,  and  instructions  thereof, 
and  all  that  had  followed  or  could  competently 
follow  thereon. 

"The  trust  pnrposes  are,  generally,  for  dis- 
tribution of  the  defender's  estate  among  his 
creditors  on  the  same  footing  as  if  an  award  of 
sequestration  had  been  mode  under  the  Bank- 
ruptcy Statutes. 

"The  deed  contains  the  following  gpeeial 
provision — '  Further,  in  the  event  of  any  of  my 
creditors  delaying  or  refusing  to  accede  to  tbia 
trust,  or  taking  separate  measures,  or  pursuing 
diligence  against  me,  or  in  the  event  of  any  other 
circumstances  arising  which  shall  render  the  step 
expedient  in  the  judgment  of  the  trustee,  it  shall 
be  in  the  power  of  the  trustee  or  trustees  acting 
for  the  time  to  apply  for  sequestration  under  the 
Bankruptcy  Acts  on  my  behalf,  and  in  such 
event  or  events  I  hereby  constitnta  and  appoint 
such  trustee  or  trustees  my  mandatorieB  for  that 
purpose.' 

"The  secured  creditors  of  the  defender  have 
either  intimated  their  accession  to  the  trust-deed 
or  are  in  possession  of  the  subjects  granted  in 
seonrity  under  actions  of  maills  and  duties. 
About  half  of  the  unsecured  oreditora  have 
acceded,  but  the  remainder  have  not,  and  one 
creditor,  whose  claim  amounts  to  £400,  refnsM 
to  accede,  but  has  done  no  diligence  against  the 
estate.  One  or  two  other  unsecured  ci«ditaz8  of 
small  amount  also  refuse  to  aooede. 
"  (2)  Aeeettion  by  Punuer  to  Dtfender't  Tnut- 
Deed. 

"The  pursuer  accedes  to  the  said  tmst-deed.  Hjb 
only  claim  is  that  sued  for  in  the  present  action. 
"  (3)  Poueifum  and  Adtninittration  of  the 
Defender'%  Estate  by  the  Truttee. 

"  The  trustee  has  entered  upon  the  possession 
and  management  of  the  defender's  estates,  herit- 
able and  moveable.  He  has  sold  and  realised 
for  behoof  of  the  creditors  the  defender's  move- 
able estate,  and  has  drawn  rents  of  the  heritage. 

"  Further,  he  has  completed  a  title  by  infeft- 
ment  in  the  heritable  subjects  in  Tay  Street, 
Edinburgh,  the  ownership  of  whioh  is  claimed 
by  the  pursuer  in  this  action.  He  has  not  oom- 
pleted  a  title  to  any  other  heritable  subject. 

"The  trustee  has  sisted  faimaelf  as  pnnaer  in 


digitized  by 


Google 


BteransoD  t.  Lee,") 
June4,  IgM.     J 


The  Scottiah  Law  Beporta-.—Fol.  XXIII. 


661 


on«  action  pending  at  the  instanoe  of  the  trnsteT 
(the  present  defender;." 

At  advising — 

LoBD  Pbbsident — We  have  now  got  in  the 
form  of  a  joint-minute  the  information  with 
regard  to  the  state  of  Mr  Lee's  affairs,  and  an 
acoonnt  of  what  has  been  done  nnder  the  trust- 
deed. 

The  deed  is,  generally  speaking,  for  the  dis- 
tribution of  the  defender's  estates  as  if  they  had 
been  seqaestrated,  and  there  ia  also  a  special 
provision  by  which  a  mandate  is  granted  to  the 
trustee  to  apply  for  sequestration  if  that  should 
be  necessary  in  the  execution  of  the  trust.  The 
import  of  ^1  this  is  clearly  to  indicate  that  Mr 
Ijee  is  in  embarrassed  circumstances,  and  that  he 
is  practically  insolvent.  It  appears  that  one-half 
of  the  unsecured  creditors  have  acceded  to  the 
trast-deed,  and  that  the  other  half  have  taken  no 
separate  measures.  The  secured  creditors  have 
either  intimated  their  accession  to  the  trust- 
deed,  or  else  are  in  possession  of  the  security 
aabjeots.  The  pursuer  has  acceded  to  the  trust- 
deed,  and  the  only  claim  he  has  is  that  for  which 
be  sues  in  the  present  action.  The  trustee  has 
completed  a  title  to  the  heritable  subject  iu  dis- 
pute, and  in  these  circumstances  I  do  not  qnite 
understand  the  position  the  trustee  has  taken  up. 
Bat  we  have  nothing  to  do  with  that.  The  ques- 
tion with  which  we  are  concerned  is  whether  the 
defender  is  to  be  allowed  to  defend  this  action 
without  finding  caution.  In  the  circumstances  I 
am  of  opinion  that  he  cannot  be  allowed  to 
defend  without  finding  caution. 

Ix)BD  MuBE,  LoBO  SHiJO),  and  Lobd  Adam 
concurred. 

The  Court  adhered,  and  ordained  the  defender 
to  find  caution  within  seven  days.  There  was 
also  leave  given  to  the  trustee  to  sist  himself 
within  the  same  period. 

Counsel  for  Pursuer  (Bespondent) — Straohan. 
Maclennan.     Agent — A.  Kodan  Hogg,  Solicitor. 

Counsel  for  Defender  (Reclaimer)— Gardner. 
Agent— J.  B.  W,  Lee,  S.S.O. 


Friday,  June  4. 

FIRST     DIVISION. 

[Lord  M'Laren,  Ordinary. 
MITCHELL  V.  CALEDONIAN  PROPERTY  IN- 
VESTMENT BUILDING  SOCIETY. 

Buiiding    Bodety — Untidtxineed  Member — With- 
drawal — Effect  of  WitMrawal. 

Held,  on  a  construction  of  the  rules  of  a 
building  society,  that  a  shareholder  whose 
notice  of  withdrawal  had  expired,  continued 
a  member  until  his  connection  with  the 
society  was  terminated  by  bis  being  paid  out. 
Building  Soaetff— Clause  of  Arbitration. 

The  rules  of  a  building  society  provided 
that  "  Any  shareholder  or  any  person  claim- 
ing by  or  through  any  shareholder  .... 
feeling  aggrieved  by  any  decision  of  the 
directors  or  shareholders,  of  whatever  nature 


such  may  be,  shall  appeal  to  a  board  of  ar- 
bitrators." .  .  .  Hie^d  that  a  member  who  had 
given  notice  of  withdrawal,  but  had  not  re- 
ceived payinent  of  the  value  of  his  shares, 
was  still  a  shareholder  in  the  sense  of  the 
rule  above  quoted,  and  a  plea  by  the  society 
that  the  dispute  between  it  and  the  share- 
holder, as  to  whether  he  could  be  paid  out  in 
ordinary  course,  was  one  which  fell  nnder  the 
clause  of  arbitration,  sustained. 
William  Mitchell,  Ferry  Road,  Dundee,  was  the 
bolder  of  twenty-four  fully  paid-up  C  shares  of 
£25  each  of  "The  Caledonian  Property  Invest- 
ment Building  Society,"  which  carried   on   its 
business  in  Dundee.     In  February  1879  Mitchell 
desired  to  withdraw  his  shares,  and  he  accord- 
ingly gave  notice  of  his  intention  as  required  by 
rule  11,  which  provided — "  Any  member  holding 
unadvanced  shares  may  withdraw  from  the  Society 
on  the  expiry  of  three  months  from  the  date  when 
he  shall  have  given  notice  to  the  manager  in  writ- 
iiig  of  his  intention  to  withdraw,  and  shall  be  en- 
titled to  receive  the  amount  standing  at  his  credit 
in  the  books  of  the  Society  as  at  the  immediately 
preceding  annual  balance  ;  but  if  the  money  in 
hand  shall  at  any  time  be  insnfScient  to  pay  all 
the  members  wishing  to  withdraw,  they  shall  be 
paid  in  rotation,  according  to  the  priority  of  their 
notices. " 

The  Society,  through  its  officers,  made  answer 
that  they  had  not  funds  in  hand  sufficient  to 
meet  the  sum  demanded.  They  paid  him  interest 
on  the  amount  down  to  July  1881. 

In  September  1885  Mitchell  raised  the  present 
action  against  the  Society  concluding  for  pay. 
ment  of  £600. 

He  averred  that  in  May  1879,  when  his  notice 
of  withdrawal  expired,  the  Society  had  sufficient 
funds  to  have  paid  him  out  in  full. 

The  defenders  averred  that  prior  to  February 
1879  a  number  of  shareholders  had  intimated 
their  intention  to  withdraw,  and  that  at  the  time 
the  pursuer's  intimation  expired  there  was  no 
money  on  hand  to  pay  him  out.  Further,  that 
the  Society  having  met  with  losses  the  directors 
bad  been  obliged  to  offer  either  (1)  payment 
at  158.  per  £1  after  voting  off  the  loss, 
or  that  a  withdrawing  shareholder  should 
wait  some  time  for  his  money,  and  that 
they  had  offered  the  pursuer  £400,  the  amount  at 
his  credit  after  deducting  the  loss,  together  with 
interest,  which  offer  the  pursuer  declined.  They 
stated  that  the  dispute  fell  under  the  arbitratiou 
clause  in  rule  2i) — "Any  shareholder,  or  any 
person  claiming  by  or  through  any  shareholder, 
or  under  the  rules,  or  any  office-bearer  feeling 
aggrieved  by  any  decision  of  the  directors  or 
shareholders,  of  whatever  nature  such  may  he, 
shall  appeal  to  a  board  of  arbitrators  to  be  ap- 
pointed by  the  shareholders  at  the  annual  meeting 
of  the  Society.  The  board  shall  consist  of  twelve 
arbitrators  not  immediately  interested,  three  of 
whom  shall  be  balloted  for  in  each  case  of  dis- 
pute." 

The  words  in  italics, "  or  under  the  rules, "  were 
maintained  by  the  pursuer  to  have  been  inserted 
without  authority. 

The  pursuer,  inter  alia,  pleaded  that 
having  given  the  notice  required  by  the  laws  of 
the  Society  he  was  entitled  to  be  paid  the  £600 
standing  at  his  credit,  with  interest ;  and  further, 
that  by  the  notice  of  withdrawal  he  became  a 
creditor  of  the  Society.  ^  i 
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The  defender  pleaded,  inter  alia — "  The  action 
is  exdaded  by  the  reference  clause  in  the  Booi- 
ety's  rales,  Separatim—Tha  subject-matter  of 
the  dispute  falls  to  be  decided  by  arbitration." 

By  interlocutor  of  6th  March  1886  the  Lord 
Ordidary  repelled  the  first  and  second  pleas-in- 
law  for  the  defenders. 

The  defenders  reclaimed  (by  leave). 

At  the  discussion  the  Court  in  respect  of  there 
being  no  relevant  averment  on  record  of  the 
existence  of  a  valid  board  of  arbitrators,  ap- 
pointed the  defenders  to  amend  their  record. 

In  their  minute  of  amendment  the  defenders 
set  forth  that  there  was  a  valid  board  of  arbitra- 
tors appointed  in  terms  of  the  rules  founded  on 
by  the  pursuer ;  that  the  board  appointed  in 
1869  still  held  office  in  1876,  when  the  rules  of 
the  Society  on  which  the  pursuer  founded  were 
adopted  ;  that  on  28th  October  1882  a  board  of 
twelve  arbitrators  was  appointed  in  place  of  the 
board  already  referred  to,  and  that  in  1886  a 
vacancy  which  had  occurred  was  filled  up. 

The  pursuer  in  answer  to  this  amendment,  be- 
sides denying  the  existence  of  a  legal  and  valid 
board  of  arbitrators,  averred  that  any  right  which 
the  defenders  might  have  had  to  compel  the  pur- 
suer to  resort  to  arbitration  was,  as  appeared 
from  correspondence  produced,  waived  by  (he 
defenders. 

Argued  for  defenders  and  reclaimers — The 
puisner  was  still  a  member  of  the  Society,  and 
so  under  law  29.  Though  a  creditor  inter  toeioi, 
he  was  still  a  shareholder  until  paid  out.  The 
present  question  was  settled  by  the  unreported 
case  of  Blyth  against  the  same  defenders,  de- 
cided 25th  January  1882 ;  Building  Societies  Act 
1871  (37  and  88  Tict.  c.  42),  sees.  66,  84. 

Replied  for  pursuer  —  The  pursuer's  true 
position  from  the  date  of  the  expiry  of  his  notice 
of  withdrawal  was  that  of  a  creditor  of  the 
Society.  He  had  complied  with  all  the  forma- 
lities prescribed  by  the  rules,  and  it  was  not  his 
fault  that  he  had  not  been  paid  out — Norwieh 
Building  Company,  46  L.J.,  Ch.  786  ;  Meiklefohn 
V.  QlcugoxB  Working-ifen't  Provident  Society, 
November  6,  1885,  13  &  144;  Carriek  and 
OtAeri,  July  14,  1886,  12  B.  1271. 

On  the  qnestion  of  arbitration — Bnle  29  pro- 
vided that  "any  shareholder,  or  any  person 
claiming  by  or  through  a  shareholder"  who 
felt  aggrieved  by  the  directors'  decision  should 
appeal  to  the  board  of  arbitrators.  If  the  pur- 
suer was  a  creditor  and  not  a  shareholder 
he  was  not  stmck  at  by  this  rule,  and 
oonld  not  be  compelled  to  go  to  arbitration. 
There  was  no  valid  board  of  arbitrators,  as  the 
original  board  had  been  appointed  under  a  statute 
which  had  been  repealed  some  years  prior  to  its 
appointment.  The  correspondence  showed  that 
the  Society  had  waived  its  right  to  arbitration, 
assuming  such  to  exist 

At  advising— 

XiOBD  FsEsiDxsT— [After  narrating  Ote  faett 
above  itated.  ] —It  is  in  these  circumstances  that  the 
present  action  is  raised  by  Mitchell,  and  he  is  met 
by  the  preliminary  pleas  that  this  is  a  dispute 
which  falls  to  be  settled  by  arbitration  in  terms 
of  the  contract  between  the  parties,  and  that  the 
board  of  arbitrators  is  the  only  tribunal  to  which 
the  pursuer  can  resort 

Before  considering  this  def enoe  it  is  necessary 


in  the  first  place  to  attend  to  the  terms  of  tha 
rule  which  entitles  a  member  to  withdraw  fram 
the  Society.  That  rule  is  No.  11,  and  it  is  as 
follows — [Bit  Lordthip  here  read  nhe  11  at  quoted 
above'].  It  is  not  disputed  that  the  pursuer  did 
all  that  was  required  of  him  under  this  11th  sec- 
tion in  the  way  of  giving  notice  of  his  deidre  to 
withdraw  from  the  Society,  but  the  answer  which 
the  defenders  made  is  that  at  the  time  when  the 
application  was  made  they  had  not  the  funds  in 
hand  to  pay  out  all  the  members  wisliing  to  with- 
draw, and  that  the  pursuer  must  take  his  turn. 

But  the  clause  upon  which  the  qnestion  be- 
tween the  parties  really  turns  is  that  contained  in 
rule  29,  and  set  forth  in  statement  9  for  the  de- 
fenders. 

There  are  certain  words  in  that  section  which 
it  appears  are  objected  to  by  the  pnisner  as  hav- 
ing crept  in  without  the  authority  of  the  Society, 
but  from  the  view  which  I  take  of  this  qnestion 
I  do  not  think  it  a  matter  of  much  importance 
whether  these  words  are  read  in  or  omitted.  I 
therefore  take  this  section  without  these  words, 
and  so  taken  it  is  as  follows — [^ti  Lordthip 
here  read  rule  29  at  above  quoted].  It  is  con- 
tended  that  the  pursuer  from  the  date  of  the  ex- 
piry of  his  notice  of  withdrawal,  ceased  to  be  a 
shareholder  of  the  Society,  and  remained  simply 
a  creditor.  Now,  I  am  prepared  to  admit  that  Im 
is  a  creditor  in  this  sense,  that  he  can  demand 
payment  of  the  money  at  his  credit  if  the  direc- 
tors are  in  a  position  to  pay ;  but  that  does  not 
in  any  way  prevent  him  from  being  at  the  same 
time  a  shareholder  of  this  Society.  He  re- 
mains a  shareholder  until  he  terminates  his 
connection  with  the  Society  by  reoeiving  the 
money  standing  at  his  credit,  and  I  can  see  noth- 
ing in  the  case  of  Carriek  to  which  we  were  re- 
ferred, which  is  in  any  way  opposed  to  the  view 
which  I  have  now  taken.  Lord  Shand  there 
says — "  It  appears  to  be  clear  therefore  that  per- 
sons whose  shares  were  completed,  or  who  had 
withdrawn  their  shares  in  terms  of  these  rales  be- 
fore the  stoppage  of  the  Society,  are  not  liable  to 
bear  any  share  of  the  losses.  In  a  question  with 
other  members  of  the  Society  they  became  credi- 
tors for  the  amount  due  to  them,  having  a  vested 
right  to  payment  of  these  amounts,  the  payment 
being  however  deferred  till  such  time  as  the 
funds  would  permit."  Now,  I  quite  agree  with 
all  this,  and  there  can  be  no  doubt  that  in  a  qnes- 
tion with  the  other  members  of  the  Society,  with- 
drawing members  are  in  one  sense  in  the  position 
of  creditors.  They  are  creditors  in  the  question 
of  bearing  losses  incurred  by  the  Society  subse- 
quent to  their  notice  of  withdrawal,  but  they  still 
remain  shareholders  of  the  Society  until  their 
connection  with  it  is  terminated  by  their  being 
paid  out,  and  that  is  the  condition  of  the  pursuer 
in  the  present  case. 

But  it  was  further  nrged  against  the  present 
question  being  submitted  to  arbitration  that  there 
was  no  existing  valid  board  of  arbitrators,  because 
the  original  board  had  been  appointed  under  a 
statute  which  some  years  prior  to  the  appoint- 
ment had  been  repealed.  At  the  end  of  rule  39, 
as  quoted  in  the  minute  of  amendment  for  the  de- 
fenders, there  is  however  this  provision — "The 
existing  arbitrators  shall  be  Uie  arbitrators  of 
the  Society,  and  if  no  new  appointment  be 
made  they  shall  con^ue."  It  also  appears 
from  the  minutes  printed  by  the  defenders  that 
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•ny  vacanoies  in  the  board  hare  now  been  filled 
up.  There  is  therefore  at  present  in  existenoe  a 
fnlly  equipped  board  of  arbitrators  ready  and 
villing  to  act,  and  in  that  state  of  matters  I 
think  that  the  defenders'  two  first  pleas-in-law 
should  be  sustained,  and  that  this  action  should 
be  dismissed. 

LoBD  MuBB — I  am  of  the  same  opinion.  I 
think  that  in  oases  of  this  kind  when  it  is  pleaded 
that  the  disputes  fall  to  be  determined  by  arbi- 
tration, and  when  it  is  also  averred  that  there  is 
in  existenoe  a  competent  board  of  arbitrators, 
we  are  bound  to  give  effect  to  these  pleas,  as  was 
done  in  the  unreported  case  of  Blyth  against  the 
same  defenders,  to  which  we  were  referred. 

The  only  new  point  in  this  case  was  the  con- 
tention which  was  urged,  that  the  pursuer's  true 
position  here  was  that  not  of  a  member,  but  of  a 
creditor  of  this  society.  That  yas  a  point  which 
did  not  arise  in  the  case  of  Carriek,  but  I  am  of 
the  opinion  expressed  by  your  Lordship  that  the 
true  position  of  the  pursuer  here  is  that  of  a 
shareholder  until  he  has  terminated  his  connec- 
tion with  the  Society  by  being  paid  out. 

liOBD  Shahd — ^The  question  here  really  is, 
'Whether  the  pursuer  is  still  a  shareholder  within 
the  meaning  of  rule  29  ?  I  think  that  the  pur- 
suer is  such  a  shareholder.  He  holds  a  certain 
number  of  shares  of  this  Society,  and  in  respect 
of  these  shares  he  is  no  doubt  a  creditor  of  the 
Society.  But  the  same  might  be  said  of  each 
member  of  the  Society  in  respect  of  his  holding 
and  of  the  sum  he  has  paid  for  it.  I  cannot  see  in 
what  way  the  pursuer  has  ceased  to  be  a  share- 
holder of  this  Society  in  respect  of  his  dosire  to 
withdraw  his  shares,  and  of  the  notice  which  he 
has  giyen  to  that  effect. 

That  being  so,  the  pursner  is  directly  under  the 
provisions  of  role  29,  which  provides  that  all  dis- 
putes of  this  kind  are  to  be  settled  by  arbitration, 
and  it  is  impossible  for  the  pursuer  to  avoid 
the  provision  of  this  rule  until  by  receiving  pay- 
ment of  his  claim  he  has  ceased  to  be  a  member 
of  this  Society. 

Upon  the  question  of  waiver  I  do  not  think, 
looking  to  the  terms  of  the  correspondence  as 
printed,  that  the  pursuer  has  made  out  any  suffi- 
cient case  upon  that  point. 

LoBD  Adah — The  pursuer  is  still  the  holder  of 
twenty-four  fully  paid-up  C  shares  of  £26  each 
in  this  Society ;  he  is  therefore  in  the  same  posi- 
tion as  the  member  who  is  described  in  rule  11, 
i.e.,  as  a  member  who  wishes  to  withdraw.  Bat 
it  is  dear  that  until  his  shares  are  redeemed  he 
still  remains  a  member,  and  if  a  member  then 
a  shareholder,  and  so  he  comes  directly  under 
the  provisions  of  rule  29,  whether  the  words 
which  are  objected  to  be  read  in  or  omitted. 

The  Court  recalled  the  Lord  Ordinary's  interlo- 
ontor,  sustained  the  first  and  second  pleas-in- 
law  for  the  defenders,  and  dismissed  the  action. 

Counsel  for  Pursuer — Bhind — Martin.  Agents 
—Henderson  &  Clark,  W.S. 

Counsel  for  Defenders  —  Pearson  —  Hay. 
Agents— Bbind,  Ijindsay,  &  Wallace,  W.S. 


Friday,  June  4. 

FIRST    DIVISION. 
hutohbson'8  trustees  v.  hutchesok. 

Marriage-Contract — Provitions   to    Widow   and 
ChUdren, — Tnut—3xii  crediti. 

By   antenuptial  contract  of  marriage  the 
hnsband  bound  himself  and  his  heirs  and 
executors  to  make  payment  to  his  wife  in 
the  event  of  her  survivanoe  of  a  free  yearly 
annuity  of  £100,  and  also  to  pay  £80  as  an 
allowance  for  moomings.      In  security  pro 
tanto  of    these    obligations    the    husband 
assigned  to  trustees  a  policy  of  insurance 
npon  Itis  life  for  £.500.      The  trustees  were 
empowered  to  uplift  and  re-invest  the  con- 
tents of  the  policy  on  security  in  trust  for 
behoof  of  the  widow  in  liferent,   and  the 
children  in  fee.     There  were  children  of  the 
marriage,  which  was  dissolved  by  the  hus- 
band's death,  leaving  as  his  only  estate  (with 
the  exception  of  household  furnitnre)  the 
policy  of  insurance.      The  trustees  uplifted 
the  contents  of  the  policy  and  invested  the 
amount  in  a  bond  and  disposition  in  security. 
Held  that  the  trustees  were  not  bound  to  pay 
out  of  the  trust  funds  the  allowance  of  £80 
for  mournings,  or  the  annuity  of  £100,  except 
as  regarded  the  interest  aocming  upon  the 
proceeds  of  the  policy  of  insurance. 
By  contract  of  marriage,  dated  7th  September 
1867,  entered  into  between  James  Hutcheson 
jtutior  and  Minnie  Walker,  the  former  bound 
and  obliged  "himself  and  his  heirs,  executors, 
and  successors  whomsoever,  all  jointly  and  seve- 
rally, renouncing  the  benefit  of  discussing  them 
in  their  order,  to  make  payment  to  the  said 
Minnie  Walker,  his  promised  spouse,  if  she  shall 
survive  him,  during  all  the  days  and  years  of  her 
life,  of  a  free  yearly  annuity  of  £100  sterling, 
exempted  from  all  burdens  and  deductions  what- 
ever, and  that  at  two  terms  in  the  year,  Whit- 
sunday and  Martinmas,  by  equal  portions  and  in 
advance,  beginning  the  first  term's  payment  of 
the  said  annuity  at  the  first  of  these  terms  that 
shall  happen  after  the  decease  of  the  said  James 
Hutcheson  junior,  for  the  half-year  succeeding 
the  said  term,   and    the  next  term's  payment 
thereof    at    the   first    term    of    Whitsunday  or 
Martinmas  thereafter ;   and  so  continuing   half- 
yearly,  termly,  and  proportionally  in  the  due  and 
regular  payment  of  the  said  annuity  during  the 
lifetime  of  the  said  Minnie  Walker,"  with  in- 
terest   and    penalty  as   therein  specified.      Mr 
Hutoheson  also  bound  himself  and  his  foresaids 
to  pay  to  the  said  Minnie  Walker  £80  as  an 
allowance   for    mournings ;    and    declared    the 
above  annuity  to  be  purely  alimentary,  and  not 
assignable  or  arrestable,  nor  subject  to  the  jut 
mariti  or  right  of  administration  of  any  future 
husband  the  said  Minnie  Walker  might  marry, 
nor  liable  for  his  debts  or  deeds:  Further,  he 
assigned,  conveyed,  and  made  over  to  and  in 
favour  of  the  said  Minnie  Walker,  in  case  she 
should  survive  him,  the  whole  household  furni- 
ture and  plenishing  which  might  pertain  to  him 
at  the  time  of  his  death. 

These  provisions  were  accepted  by  the  wifo 
iB  full  satisfaction  of  all  her  le^  claims. 
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The  marriage-oontraot  further  contained  these 
clauses — "And  in  security  and  implement  pro 
tarUo  of  the  foregoing  obligations  and  provisions, 
the  said  James  Hntoheson  junior  hereby  assigns, 
conveys,  and  makes  over  to  and  in  favour  of 
John  Cross  Hntoheson,  residing  in  Glasgow,  his 
brother,  and  Robert  Hunter  Dunn,  dipping 
agent,  Glasgow,  and  the  acceptor  and  survivor  of 
them,  and  to  such  other  person  or  persons  as 
may  be  assumed  by  them  or  him,  in  virtue  of 
the  powers  after  inserted  (the  majority  of  said 
trustees,  original  and  assumed,  surviving,  and 
resident  in  Great  Britain  or  Ireland,  so  long  as 
there  -may  be  more  than  one,  being  always  a 
quorum),  and  that  as  trustees  or  trustee  in  trust, 
and  for  security  pro  tanio  of  the  provisions  above 
conceived  in  favour  of  the  said  Minnie  Walker, 
All  and  Whole  a  certificate  or  policy  of  insurance 
for  the  sum  of  five  hundred  pounds,  marked 
Number  16,486  a,  effected  on  his  own  life  by  the 
said  James  Hntoheson  junior  with  the  Life 
Association  of  Scotland  ;"  and  the  trustees  were 
also  empowered  "to  lay  out,  seonre,  and  invest, 
and  also  to  uplift  and  reinvest  the  same,  and  that 
on  such  security,  heritable  or  moveable,  as  they 
the  said  trustees  may  think  proper,  taking  the 
bonds  and  securities  therefor  payable  to  them- 
selves in  trust  for  behoof  of  the  said  Minnie 
Walker,  in  liferent,  for  her  liferent  use  allenarly, 
and  to  the  child  or  children  of  the  said  marriage, 
in  such  proportions  as  the  said  James  Hutcheson 
junior,  whom  failing  the  said  Minnie  Walker, 
may  direct,  by  any  writing  under  his  or  her  hand, 
and  failing  such  direction,  among  them  equally 
and  their  heirs  and  assignees  whomsoever  in  fee. " 

Mr  Hutcheson  died  on  4th  August  1872.  The 
only  estate  which  he  left  was  the  policy  of  insur- 
ance and  bis  household  furniture  and  plenishing. 

This  was  a  Special  Osse  presented  for  the 
opinion  of  the  Court,  to  which  the  marriage-con- 
tract trustees  were  the  first  parties,  and  the 
widow  the  second  party. 

The  second  party  maintained  (1)  that  by  the 
terms  of  the  marriage-contract  she  was  entitled 
to  receive,  and  the  first  parties  as  trustees  were 
bound  to  pay  to  her,  so  long  as  any  trust  funds 
remained  in  their  hands,  the  annuity  of  £100  per 
annum  provided  to  her  by  her  said  marriage-con- 
tract ;  and  (2)  that  she  was  entitled  to  the  sum 
of  £30  for  mournings,  to  be  paid  to  her  by  the 
first  parties  out  of  the  trust  funds. 

The  first  parties  maintained  that  the  trust  funds 
nnder  their  charge  were  not  sufficient  to  justify 
them  in  paying  to  the  second  party  the  sum  of 
£80  and  the  annuity  of  £100  provided  in  the 
marriage-contract,  except  in  so  far  as  the  interest 
of  the  £600  which  formed  the  trust  funds  might 
be  regarded  as  a  partial  payment ;  or  at  all  events 
that  they  were  not  justified  in  paying  away  any 
portion  of  the  capital  to  the  second  party  during 
the  minority  of  the  children  of  the  marriage 
without  judicial  authority. 

Argued  for  the  second  party — The  question 
was  one  of  constmction,  and  under  the  contract 
the  wife  ;!vas  entitled  to  the  whole  fund,  less  the 
expenses  of  administration. 

Argued  for  the  first  parties — It  was  impossible 
to  give  effect  to  the  whole  deed,  but  the  wife  was 
a  party  to  the  contract,  and  she  could  not  be 
beard  to  say  that  the  children  were  not  to  get 
the  fee  of  the  policy,  when  the  contract  said  they 


were  to  get  it.  Besides,  under  the  oomtraat  tbara 
was  a  jut  eredili  in  the  children — BvtUig  ▼. 
Benny,  June  23,  1825,  4  S.  112  ;  Herrie$,  dx. 
V.  Brown,  March  9,  1838,  16  S.  948;  WiUmCa 
Tnigteet  r.  Pagan,  July  2,  1866,  18  D.  1096. 

At  advising— 

LoBD  PsBBiDEirr — ^The  qnestion  raised  by  tliic 
Special  Case  depends  upon  the  constmction  of 
the  contract  of  marriage,  dated  7th  September 
1867,  and  it  appears  to  me  that  the  constmction 
raises  no  question  of  difficulty. 

By  the  contract  the  husband  provides  a  free 
annuity  to  the  wife  if  she  survives  him,  and  also 
£30  for  mournings,  and  he  also  gives  her  his 
whole  household  furniture  and  plenishing.  Kow, 
all  that  depends  upon  personal  obligation.  No 
security  has  been  given  so  far,  but  then  a  clause 
follows,  wliich  does  provide  certain  security,  and 
it  is  in  these  terms — "  And  in  security  and  im- 
plement pro  tanlo  of  the  foregoing  obligations 
and  provisions,  the  said  James  Hutcheson  junior 
hereby  assigns,  conveys,  and  makes  over  to  and 
in  favour  of  John  Cross  Hutcheson,  residing  in 
Glasgow,  his  brother,  and  Bobert  Hunter  Dunn, 
shipping  agent,  Glasgow,  and  the  acceptor  and 
survivor  of  them,  and  to  such  other  person  or 
persons  as  may  be  assumed  by  them  or  him  in 
virlue  of  the  powers  after  inserted  (the  majority 
of  said  trustees,  original  and  assumed,  surviv- 
ing, and  resident  in  Great  Britain  or  Ireland,  so 
long  as  there  may  be  more  than  one,  being  al- 
ways a  quorum),  and  that  as  trustees  or  trustee 
in  trust,  and  for  security  pro  tanto  of  the  provi- 
sions above  conceived  in  favour  of  the  said 
Minnie  Walker,  All  and  Whole  a  certificate  or 
policy  of  insurance  for  the  sum  of  five  hundred 
pounds,  marked  Number  16,486  A,  effected  on 
his  own  life  by  the  said  James  Hutcheson 
junior  with  the  Life  Association  of  Scotland." 
Then  there  is  a  subsequent  clause  by  which  the 
trustees  are  empowered  "  to  lay  out,  secure,  and 
invest,  and  also  to  uplift  and  reinvest  the  same, 
and  that  on  such  security,  heritable  or  move- 
able, as  they  the  said  trustees  may  think  proper, 
taking  the  bonds  and  securities  therefor  payable 
to  themselves  in  trust  for  behoof  of  the  said 
Minnie  Walker  in  liferent  for  her  liferent  use 
allenarly,  and  to  the  child  or  children  of  the 
said  marriage,  in  such  proportions  as  the  said 
James  Hutcheson  junior,  whom  failing  the  said 
Minnie  Walker,  may  direct  by  any  writing  under 
his  or  her  hand,  and  failing  such  direction 
among  them  equally,  and  their  heirs  and  assig- 
nees whomsoever  in  fee."  Now,  it  appears  that 
when  Mr  Hutcheson  died,  which  waa  in  1 872,  it 
turned  out  that  he  left  no  estate  except  this 
policy  of  insurance  and  household  effects.  The 
widow  of  course  gets  the  furniture,  but  the  whole 
estate  otherwise  is  only  the  sum  of  £oOO  con- 
tained in  the  policy  of  insurance,  and  the  qnes- 
is,  whether  she  can  out  of  that  £500  receive  her 
annuity  ?  She  claims  that  she  can,  but  I  think 
it  is  impossible  to  maintain  that,  because  the 
right  is  expressly  limited  to  a  right  of  liferent  to 
the  widow  and  of  fee  to  the  children,  and  all 
this  in  a  contract  to  which  the  widow  was  one  of 
the  parties.  Therefore  I  think  she  is  not  en- 
titled to  payment  of  her  auuuity  except  to  the 
extent  of  the  interest  aocming  on  the  sum  of 
£u00. 

LoBii  MuBB— I  have  no  difBeoIty  in  ooneur- 
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ring.  I  think  the  praotioal  effect  of  the  argn- 
ment  for  the  widow  woald  be  to  carry  away  the 
'whole  of  this  atuall  estate,  oonsisting  of  a  policy 
of  insurance,  for  her  benefit,  and  to  the  detri- 
ment of  the  children  of  the  marriage.  But  I 
see  nothing  to  put  hei  in  a  more  favourable  posi- 
tion than  the  children.  The  only  money  left  by 
Mr  Hatcheson  was  tbia  snm  of  £500,  which  is 
pat  in  trust  for  the  children  and  the  widow, 
and  I  think  she  can  only  claim  the  liferent  of  it. 
Xbe  case  to  my  mind  very  mnch  resembles  that 
of  WiUm't  Trustee*  v.  Figan,  18  D.  1096. 

liOXD  Shakd — When  this  case  was  opened  I 
confess  I  had  a  somewhat  different  opinion,  and 
was  'onder  the  impression  that  the  whole  right  to 
this  poUoy  was  in  the  widow.  That  impression 
was  founded  upon  the  clause  by  which  the  policy 
is  oonveyed  in  security  in  implement  pro  tanto 
of  the  foregoing  provisions,  one  of  which  is  the 
annuity  of  the  wife.  But  when  one  goes  on  to 
read  the  subsequent  clause  there  can  be  no  doubt 
that  though  the  policy  is  oonveyed  in  security  pr» 
tanto,  it  is  yet,  so  far  as  the  wife  is  concerned, 
oonveyed  only  bo  te  to  give  her  the  annual  interest 
of  the  proceeds  of  the  policy. 

Loan  Adam  concurred. 

The  Court  found  that  the  second  party  was  not 
entitled  to  receive,  and  the  first  party  was  not 
bonnd  to  pay  out  of  the  trust  funds,  first,  the 
allowanoe  of  £30  for  mournings,  or  second,  the 
annnity  of  £100,  except  as  regarded  the  interest 
acoming  upon  the  proceeds'of  the  policy  of  in- 
raranoe. 

Oonnsel  for  First  Parties  —  Qioag  —  Black. 
Agento— Bonald  <fc  Bitohie,  S.S.O. 

Oonnsel  for  Second  Party— Bhaw.  Agent — 
James  Skinner,  S.S.O. 


Saturday,  June  5. 

FIEST    DIVISION. 

[Lord  Trayner,  Ordinary. 

SCOTTISH  UNION  AND  NATIONAL  IN8UBANCK 
COHPANr  V.  FINNIE  AND  OTHERS. 

Diligence — Poinding  of  the  Ground— Bight  in 
SeeurUy  —  Englisli,  Bankruptcy  —  Bankruptcy 
{Scotland)  Act  18.56  (19  and  20  Vict.  cap.  79), 
tee.  118 — Oonveyancing  Act  Amendment  Act 
1879  (42  and  43  Viet.  c.  40),  tec.  3. 

Held  that  the  Oonveyancing  Act  Amendment 
Act  1879,  limiting  the  effect,  in  competition 
with  a  trustee  in  bankruptcy,  of  apoiiiding  of 
the  ground  executed  by  a  creditor  holding  a 
security  over  the  bankrupt's  heritable  estate 
preferable  to  the  trustee's  right,  so  as  to 
make  it  available  only  for  the  interest  on  the 
debt  for  the  current  half-yearly  term  and 
arrears  of  interest  for  one  year  prior  to  the 
commencement  thereof,  applies  only  to  a 
Scottish  sequestration,  and  cannot,  where  the 
debtor  has  become  bankrupt  in  England,  be 
made  available  by  the  trustee  in  the  English 
bankruptcy. 


Heritable  Creditor— Poinding  of  the  Ground. 

A  person  in  right  of  a  liferent  of  heritage 
incurred  debt  and  granted  in  security  thereof 
an  assignation  to  his  liferent  right.      An 
action  of  poinding  the  ground  being  there- 
after brought  agaiust  him,   his  trustee  in 
bankruptcy  maintained  it  to  be  incompetent 
because  the  creditor  was  by  the  bond  sur- 
rogated into  the  full  rights  of  the  bankrupt 
with  power  to  enter  into  possession  and  sell, 
and  had  in  fact  entered  into  possession,  and 
so  was  in  the  position  of  a  proprietor  and 
could  not  poind  the  ground.     Objection  re- 
pelled because  the  title  of  the  creditor  was 
not  one  of  property  but  of  security. 
The  Conveyancing  (Scotland)  Act  Amendment  Aot 
1879  (42  and  43  Vict.  cap.  40),  sec.  3,  provides 
— .  .  .  "  No  poinding  of  the  ground  which  has 
not  been  carried  into  execution  by  sale  of  the 
effects  sixty  days  before  the  date  of  the  seques- 
tration shall  (except  to  the  extent  hereinafter 
provided)  be  available  in  any  question  with  the 
trustee,  provided  that  no  creditor  who  holds  a 
security  over  the  heritable  estate  preferable  to 
the   right  of    the  trustee,   shall   be    prevented 
from  executing  a  poinding  of  the  ground  after 
the  sequestration,  but  such  poinding  shall,  in 
competition  with  the  trustee,  be  available  only  for 
the  interest  on  the  debt  for  the  current  half-yearly 
term,  and  for  the  arrears  of  interest  for  one  year 
immediately,  before  the  commencement  of  such 
term. 

By  bond  and  assignation  and  disposition  in 
security  dated  and  recorded  17th  May  1883, 
William  Finnie,  liferent  proprietor  of  the  lands 
of  Newfleld  and  Peatland  in  the  county  of  Ayr, 
acknowledged  himself  to  have  borrowed,  and 
bound  and  obliged  himself,  bis  heirs,  executors, 
and  representatives  whomsoever,  to  pay  to  the 
Scottish  Union  and  National  Insurance  Company 
the  principal  sum  of  £7000,  with  interest  at  five 
per  cent,  till  payment.  In  security  of  these 
obligations  Finnie  assigned  his  liferent  interest 
in  the  lands  of  Newfield  and  others  in  the  county 
of  Ayr.  Finnie  also  as»igned  certain  policies  of 
assurance  on  his  life  binding  himself  to  pay  the 
premiums,  and  to  do  nothing  to  infringe  the 
conditions  of  the  certificates. 

In  consequence  of  the  irregularity  in  payment 
of  the  interest  upon  the  principal  sum,  and  of 
the  premiums  of  insurance,  the  Assurance  Com- 
pany called  up  the  loan,  and  as  they  were  unable 
to  obtain  payment  they,  on  17th  December  1886, 
raised  the  present  action  of  poinding  of  the 
ground  against  Finnie  and  Mrs  Jessie  Moffat, 
tenant  or  occupant  of  Newfield  House. 

The  pursuers  averred  that  there  was  due  to 
them  the  principal  sum  of  £7000  above  referred 
to  with  interest  since  Martinmas  1885,  along  with 
penalties  and  premiums  of  insurance. 

The  defender  averred  that  the  disposition  and 
assignation  in  favour  of  the  pursuers  was  not  an 
ordinary  bond  and  disposition  in  security,  but 
one  under  which  they  were  surrogated  and  sub- 
stituted in  his  full  liferent  rights,  with  all  the 
powers  incident  thereto.  He  also  iiverred  that  the 
pursuers  had  some  time  prior  to  the  raising  of  the 
action  entered  into  possession  and  were  in  pos- 
session still,  that  they  held  ample  security  for 
their  debt,  and  that  no  interest  was  due  at  that 
date. 
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It  was  farther  averred  that  Finnie  committed 
an  act  of  bankruptcy  in  England  on  27th  Novem- 
ber 1885,  that  he  was  adjadicated  bankrupt  on 
8th  February  1886,  and  that  A.  A.  James  was 
chosen  trustee.  Mr  James  compeared,  and  was 
sisted  as  a  party  to  the  process. 

The  pursuers  pleaded— "(1)  The  said  princi- 
pal sum,  interest  and  penalties,  and  premiums  of 
insurance  being  resting  owing  to  the  pursuers  by 
the  principal  debtor,  and  being  debita  fundi,  on 
the  subjects  and  others  Ubelled,  the  pursuers  are 
entitled  to  decree  as  concluded  for,  with  ex- 
penses. (2)  The  provisions  of  42  and  43  Vict  o. 
40,  see.  8,  had  no  application  to  the  present 
case,  in  respect  that  the  compearing  defender 
is  not  a  trustee  under  the  Scottish  Bankruptcy 
Statutes." 

The  defender  Finnie  and  oompearer  James 
pleaded,  int&r  alia — "(1)  The  action  is  incompe- 
tent (4)  Mr  Finnie's  estate  having  vested  in 
the  trustee  on  his  estate,  the  pursuers  are  not  en- 
titled to  have  the  same  poinded  and  sold.  (6) 
In  any  view,  any  decree  to  be  obtained  by  the 
pursuers  should  be  limited  to  the  interest  for  the 
current  half-year,  as  provided  by  42  and  48  Yict. 
c  40,  sec  3." 

On  29th  March  1886  the  the  Lord  Ordinary 
repelled  the  defences  and  decerned  in  terms  of 
the  conclusions  of  the  summons. 

"  Note. — The  defender's  first  plea  is  based  upon 
the  view,  which  he  maintained,  that  the  pursuers' 
title  is  one  of  property,  and  not  merely  a  secu- 
rity. I  think  this  cannot  be  successfully  main- 
tained, looking  to  the  terms  of  the  deed,  Ko.  13  of 
process.  It  bears  in  express  terms  that  the  real 
right  disponed  is  in  security  and  for  more  sure 
payment  of  the  personal  obligation.  This  case 
is  thus  essentially  different  from  that  of  the  Herit- 
able Securitiet  Co.,  SB.  883,  on  which  the  defen- 
der relied. 

"The  estates  of  Mr  Finnie  no  doubt  vestad 
in  his  trustee,  but  only  subject  to  the  rights 
acquired  therein  by  the  pursuers  in  conse- 
quence of  the  service  of  this  summons.  I  do  not 
think  these  rights  are  restricted  by  the  appUca- 
tion  of  the  8d  section  of  the  Act  42  and  48  Vict, 
cap  40,  as  that  section,  in  my  view,  refers  to  the 
effect  of  a  Scotch  sequestration  only.  I  can  find 
no  authority,  and  was  referred  to  none,  for  hold- 
ing that  a  foreign  sequestration  affects  prefer- 
ences acquired  or  being  acquired  by  a  Scotch 
creditor  over  Scotch  estate  at  the  time  the 
foreign  sequestration  is  granted." 

The  defenders  reclaimed,  and  argued — The 
pursuers  here  were  really  proprietors,  and  a 
poinding  of  the  ground  was  therefore  incom- 
petent. They  were  real  creditors  in  possession 
— lee  Menzies'  Lectures,  p.  847.  The  Assur- 
ance Company  could  enter  into  possession 
under  their  deed  without  any  further  formality. 
The  case  was  substantially  the  same  as  The  Seot- 
tuh  Heritable  Seeuriiy  Company  v.  AUan,  Camp- 
beU,  <tCo.,a  B.  833. 

Ooonsel  for  the  respondents  were  not  called  on. 

At  advising — 

LoBD  Fbxsidxht — Two  objeotions  have  been 
taken  to  this  action  of  poinding  the  ground;  the 
first  of  these  is  that  the  pursuers  are  in  the  posi- 
tion of  heritable  proprietors  of  the  lands,  and  the 
second  is  that  the  trustee  is  entitled  to  take 


the  benefit  of  the  provisions  of  the  CSonveyandng 
Act  Amendment  Act  1879,  and  to  restriot  th« 
rights  of  the  heritable  creditor.  As  to  the  first  of 
them  it  depends  upon  the  answer  to  be  given  to 
the  question — What  is  the  nature  of  the  porsaen' 
infef tment  ?  An  heritable  right  requires  infeft- 
ment,  and  the  extent  of  the  right  is  measured 
by  the  nature  of  the  infef  tment.  In  the  present 
case  the  pursuen  were  infef  t  in  seoority,  because 
the  deed  bore  to  be  in  security  only.  If  the 
disposition  had  been  taken  in  absolute  terms,  and 
that  had  been  recorded,  the  Assurance  Company 
would  then  have  been  infeft  as  proprietors. 

In  the  one  case  there  is  infef  tment  in  security 
only,  in  the  other  infeftment  in  property,  and 
while  the  former  right  may  be  terminated  by 
payment  of  the  debt  in  respect  of  which  the 
security  was  granted,  nothing  in  the  latter  can 
take  away  the  right  to  the  property  but  a  formal 
re-conveyance. 

As  to  the  second  objection  stated  by  the  i«- 
olaimeis  it  is  hardly  necessary  to  refer  to  it.  We 
have  nothing  here  of  the  nature  of  a  trustee  in  a 
Scottish  sequestration  entering  into  competition 
with  a  security-holder,  and  in  the  absence  of  this 
the  defenders  cannot  offer  any  reasonable  objec- 
tion to  the  course  proposed  by  the  pursuers. 

Loan  MuBE  concurred. 

LoBD  Seamd — I  am  of  the  same  opinion.  The 
simple  answer  to  the  defenders'  objections 
is  that  the  creditor's  title  here  is  not  one  of 
property  but  one  of  security  only,  and  it  ia  that 
which  ^tinguishes  the  present  case  from  that  of 
The  Scottish  Heritable  Seeuriiy  Company  referred 
to  by  the  Lord  Ordinary  and  reUed  on  by  the 
defenders.  All  that  would  be  required  to  reinvest 
the  defender  wonld  be  a  simple  discharge  of  this 
security  by  the  creditor  in  the  bond. 

With  reference  to  the  seoond  point  I  have 
nothing  to  add. 

Lord  Adam — When  this  case  was  opened  I 
formed  the  opinion  that  it  was  unarguable,  and  I 
have  not  heard  anything  since  to  cause  me  to 
change  my  mind. 

The  Coozt  adhered. 

Counsel  for  Pursuer  —  Jameson  —  Onthrie. 
Agents — Cowan  t  Dalmahoy,  W.B. 

Counsel  for  Defenders — J.  Burnet— Xioriuer. 
Agents— Smith  &  Mason,  a  8.0. 
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Thursday,  June  3. 

SECOND    DIVISION. 

[Sheriif  of  Iianarkshize. 
LEONARD  AND  OTHERS  V.  LINDSAY  « 
BENZIE. 

Inierdiet—EneroaeAment—Proeeit—  WaU  BreeUd 
in  face  of  Interdict — Oompeteneg  of  Sheriff 
ObUtining  and  Acting  upon  Skilled  Seportt 
afUr  Interdict  Granted  —  Remonal  of  WoM 
Ordered. 

The  proprietoi  of  a  tenement  in  Glasgow 
sought  to  interdict  the  proprietor  of  adjoin- 
ing ground  from  using  or  interfering  with 
the  wall  (not  a  mutual  gable)  and  "soaroe- 
ments"  of  his  tenement,  or  from  sup- 
porting on  it  the  wall  of  a  tenement  which 
the  defender  was  in  course  of  erecting, 
and  to  have  an  order  for  the  removal  of 
the  latter.  The  pursuer's  tenement  stood 
wholly  on  his  own  ground,  except  that 
the  "aoarcement"  of  the  foundations  pro- 
jected, in  accordance  with  the  custom 
in  Glasgow,  upon  the  adjoining  land. 
■  l^e  Sheriff-Substitute  granted  interim  in- 
terdict, which  after  a  proof  he  declared 
perpetual,  and  ordained  the  defender  to 
remove  his  wall,  which,  notwithstanding  the 
interim  interdict,  had  been  since  completed. 
The  Sheriff,  on  appeal,  adhered.  Extract 
of  the  decree  was  however  refused  to  the 
pursuer,  and  the  defender  failed  to  take 
down  his  wall  as  ordered.  The  pursuer 
having  therefore  moved  formally  for  autho- 
rity to  demolish  the  defender's  wall,  the 
Sheriff-Substitute,  after  obtaining  two  re- 
ports from  a  man  of  skill,  declined  to  grant 
such  authority.  The  Sheriff,  on  appeal, 
adhered,  after  remitting  to  another  man  of 
skill,  who  reported  tlut  owing  to  certain 
operations  executed  by  the  defender  on  his 
wall,  it  caused  no  appreciable  injury  to  the 
pursuer's  building,  though  it  depended  on  it 
for  its  stability.  The  pursuer  appealed,  and 
the  Court  (by  a  majority)  held  that  as  the 
fact  of  the  defender's  wall  resting  against 
the  pursuer's  wall  was  not  aotoally  injurious 
to  the  latter,  the  Sheriffs  were  right  in 
refusing  to  allow  the  pursuer  to  remove  the 
wall,  and  that  the  remits  made  by  the 
Sheriffs,  after  interdict  had  been  granted 
and  the  defender  ordained  to  remove  his 
wall,  were  not  incompetent. 

Lord  Butherfurd  Clark  diseeiUed,  holding 
that  the  fact  of  the  defender's  wall  resting  on 
the  pursuer's  constituted  an  illegal  encroach- 
ment which  ought  to  be  stopped,  and  that 
though  it  might  be  competent  for  the  Sheriffs 
to  refer  to  reporters  to  get  information  neces- 
sary to  carry  out  future  proceedings,  they 
could  not  competently  use  them  to  alter  the 
Tiews  already  expressed  in  their  interlocutors. 
lu  1876  Feter  Barr  erected  a  four-storey  tene- 
ment of  shops  and  dwelling-houses  at  24  Bridge 
Street,  Fartick.     The  northmost  foundation  was 
built  of  solid  blocks  of  stone,  on  the  centre  of 
which  the  northmost    gable-wall   was  erected, 
there  being  left  projections  or  "  soaroementB " 
Toii.  xxm. 


jutting  out  from  the  foundation  into  the  adjoin- 
ing property.  This  adjoining  ground  then 
belonged  to  M'Gregor's  trustees,  but  at  the  date 
of  this  action  had  come  to  belong  to  Messrs 
Lindsay  &  Benzie,  builders,  Glasgow,  who  in 
1883  began  to  build  a  tenement  of  shops  and 
dwelling-houses  on  it,  and  in  doing  so  they 
inserted  or  rested  certain  joists,  beams,  lintels, 
or  other  parts  of  their  building  into  or  upon 
the  gable  of  Barr's  tenement,  which  gable  was 
not  built  as,  and  was  not,  a  mutual  gable. 

Barr,  through  his  factor,  objected  to  their 
placing  their  tenement  against  his  gable,  and 
they  therefore  erected  a  lining  of  brick  4^ 
inches  thick,  between  the  chimney  breasts  which 
according  to  their  original  plan  were  placed 
against  Burr's  gable,  and  carried  this  lining  or 
gable-wall  to  the  top  of  their  tenement,  and 
backed  their  fireplaces  and  a  bedplaoe  with 
"  scones  "  or  thin  brick^  1}  inches  thick  against 
his  gable. 

On  16th  August  1888  Barr  presented  against 
them  this  petition,  the  prayer  of  which  was  as 
follows: — "To  interdict  the  defenders  from 
using  or  interfering  in  any  way  with  the  north- 
most  gable-wall  and  '  soarcements '  of  the  fonnd- 
ations  of  pursuer's  property  situated  at  No.  24 
Bridge  Street,  Fartick,  and  from  supporting  or 
resting  on,  or  fixing  into  said  gable-wall,  the 
front  and  back  walls,  partitions,  chimneys, 
joists,  lintels,  and  other  parts  of  the  tenement 
in  course  of  erection  by  defenders  on  their  pro- 
perty adjoining  and  immediately  to  the  north  of 
the  pursuer's  property,  or  from  otherwise  invad- 
ing or  enoroaohing  upon  the  pursuer's  said  pro- 
perty :  And  to  grant  interim  interdict :  And  to 
ordain  the  defenders  instantly  to  remove  such 
connections  as  have  already  been  made  with  the 
said  gable-wall  of  pursuer's  property,  and  to 
restore  the  wall  to  the  condition  in  which  it  was 
before  the  defenders'  interference  therewith : 
And  also  to  buUd  a  separate  gable-wall  next  that 
of  pursuer,  or  otherwise  to  support  their  said 
tenement  so  as  not  to  cause  injury  to  that  of  the 
pursuer  r  And  failing  their  removing  and  restor- 
ing and  building  or  supporting  as  aforesaid  with- 
in such  period  as  the  Court  shall  appoint,  to 
grant  warrant  to  the  pursuer  to  get  the  said 
removal  and  restoration  and  building  or  support- 
ing effected :  And  to  find  the  defenders  liable 
in  the  expenses  thereof  and  of  this  application  : 
Reserviug  the  pursuer's  claim  for  loss  or  damage 
already  sustained,  or  which  he  may  yet  sustain, 
in  consequence  of  the  defender's  wrongous  inter- 
ference as  aforesaid. " 

The  pursuers  averred — "(Cond.  8)  Itis  averred 
that  it  is  and  was  long  prior  to  1876  the  univer- 
sal custom  in  Glasgow  and  other  parts  of  Scot- 
land, and  necessary  for  the  stability  of  the 
buildings,  for  one  proprietor  in  building,  as  the 
pursuer  did,  to  project  the  '  scarcements '  of  the 
foundations  of  his  building  into  his  neighbour's 
ground,  and  only  to  cut  them  away  when  the 
adjoining  proprietor  should  come  to  build  upon 
his  own  ground,  and  to  be  allowed  to  do  so  should 
he  not  be  called  upon  to  cut  them  away.  It  is 
also  averred  that  it  is  the  like  custom,  and 
necessary  for  the  stability  of  the  buildings,  for 
proprietors  like  the  defenders,  in  building  a 
tenement  such  as  theirs,  after  the  '  soarcements  ' 
of  the  foundations  of  their  neighbour's  pro- 
perty are  out,  to  lay  a  separate  foundation  and 
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build  up  a  separate  gable  wall  for  the  support  of 
such  tenement.  (Oond.  4. )  .  .  .  Fursaer,  besides 
acting  in  aooordanoe  with  said  cnstom,  previous 
to  projecting  the  said  'soarcements' arranged  with 
the  defenders'  predecessors,  M'Gregor's  trustees, 
to  do  so,  and  that  the  '  soarcements '  should  be 
out  away  so  soon  as  their  auocessor  should  come 
to  build  upon  their  property.  These  'soarce- 
ments '  are  not  fit  for  being  built  upon  to  support 
said  tenement  of  defendeis ;  and  to  enable  the 
latter  to  build  a  foundation  and  gable  of  their 
own  the  pursuer  has  always  been  willing,  and 
offered  before  the  defenders  began  operations,  to 
out  away  said  'soarcements.'  (Oond.  6)  The 
said  norUimost  gable  wall  of  pursuer's  tenement 
is  solely  erected  upon  his  property,  and  is  only  a 
'  single '  gable- wall,  and  it  and  the  said  founda- 
tions thereof  are  only  adapted  for  the  support  of 
his  own  tenement.  (Oond.  6)  The  defenders, 
however,  in  erecting  their  said  tenements,  are  not 
building  any  separate  gable-wall  next  pursuer's 
said  gable-wall,  but,  instead,  are  using  and  inter- 
fering with  the  latter,  and  building  upon  the 
'soarcements'  of  the  foundations  thereof,  and 
are  supporting,  resting,  or  fixing  into  the  pur- 
suer's said  gable-wall  Uie  front  and  back  walls, 
partitions,  chimneys,  joists,  lintels,  and  other 
parts  of  their  tenement. " 

These  acts  the  pursuer  complained  of  as  en- 
oroaohments  on  his  exclusive  property,  and  as 
oaosing  serious  injury  thereto. 

The  defenders  denied  the  existence  of  the 
castom  averred  by  the  pursuer,  and  also  the  alleged 
arrangement  with  his  predecessors.  The  defenders 
removed  the  joists,  beams,  or  lintels  previously 
inserted  in  or  resting  on  the  pursuer's  wall. 

The  Sheriff-Substitute  (Outhbie)  after  a  re- 
port from  a  man  of  skill  granted  interim  inter- 
dict as  craved,  except  in  so  far  as  the  ' '  soarce- 
ments" of  the  foundation  of  the  gable-wall  in 
question  are  concerned. 

The  pursuer  died  in  December  1883.  His 
daughters  Mrs  Leonard,  and  Mrs  M'Cullooh,  and 
Jane  Barr,  who  were  the  flars  of  the  property 
built  by  Barr,  he  being  only  liferenter,  had  pre- 
viously been  sisted  as  pursuers.  Subsequently 
William  Nioolson  acqnirod  the  property  from  the 
flars,  and  was  sisted  as  pursuer. 

A  proof  was  led,  the  import  of  which  fully 
appears  in  the  notes  appended  to  the  Sheriff's  in- 
terlocutors, and  in  the  opinions  of  the  Judges. 

On  25th  January  1884  the  Sheriff-Substitute 
(Qutebie)  pronoanoed  this  interlocutor : —  .  .  . 
"Finds  that  it  is  the  usage  of  Scotland,  oi  at 
least  of  Olasgow  and  the  vicinity,  for  a  (euar  in 
building  a  house  in  a  street  to  project  the  scaroe- 
ment  of  a  gable  which  he  builds  within  bis  own 
ground  into  the  vacant  ground  of  his  neighbour, 
and  that  he  is  bound  to  cut  it  away  when  his 
neighbour  comes  to  build  upon  his  own  ground : 
Finds  that  when  the  defenders  began  to  build 
their  tenement  they  made  no  provision  for  erect- 
ing any  gable,  but  intended  to  place  their  tene- 
ment against  the  pursuers'  gable,  taking  such  use 
of  it  as  they  might  be  allowed  by  the  pursuers' 
carelessness  or  ignorance  to  take :  Find  that  when 
the  pursuers'  factor  objected  to  their  proceedings, 
they  erected  a  lining  of  brick  4^  inches  thick 
between  the  chimney  breasts,  which  according  to 
their  original  plan  were  placed  against  the  pur- 
suers' gable,  and  having  carried  this  lining  or 
gable  wall  4^  inohes  thick  to  the  top  of  their 


tenement,  and  that  they  backed  their  fireplaces  and 
a  bed-plaoe  with  scones  or  thin  bricks  1^  inohes 
thick  placed  against  the  pursuers'  gable :  Find 
that  to  a  considerable  extent  this  lining  rests 
upon  the  scarcement  of  the  pursuers'  gable  which 
the  pursuers  were  never  asked  to  remove  alUioogh 
they  were  willing  to  do  so,  and  that  it  and  the  said 
'  scones '  or  thin  bricks  lean  against  and  are  sup- 
ported by  the  pursuers'  gable :  Find  that  in  the 
circumstances  the  pursuers  were  entitled  to  have 
the  scaroements  out  away,  and  that  it  may  b«  in- 
jurious to  their  building  to  have  the  defenders' 
lining  or  gable  and  cltimney  breasts  resting 
thereon,  and  that  the  defenders  in  takiiig  sn^ 
use  of  pursuers'  gable  are  encroaching  on  pur- 
suers' rights,  and  in  respect  of  the  foregoing  find- 
ings, and  for  the  reasons  stated  in  the  note. 
declares  the  interdict  perpetual,  and  decerns: 
Ordains  the  defenders  within  six  weeks  from  this 
date  to  remove  the  said  linings  or  gable  and 
chimney  breasts  under  certification. 

"Note. — The  defenders'  operation  in  the  pre- 
mises in  Bridge  Street,  Partick,  have  raised  same 
questions  which  it  is  not  quite  easy  to  determine 
in  an  entirely  satisfactory  manner.  I  think,  how- 
ever, that  a  safe  and  just  decision  is  facilitated  if 
we  consider  how  they  oommenoed  their  proposed 
building  scheme.  It  is  evident  from  the  plan 
lodged  with  the  Dean  of  Guild  that  they  did  not 
intend  to  make  any  gable  of  their  own,  and  it  is 
not  suggested  that  they  regarded  the  pursaen' 
gable  as  a  mutual  gable.  On  the  contrary,  it 
provides  no  chimneys  on  their  side,  and  the  plan 
shows  that  they  meant  from  the  first  to  build 
ohimneys  against  that  gable.  How  they  intended 
to  proceed  ia  regard  to  the  spaces  between  the 
chimneys  does  not  appear  from  the  plan,  or  from 
anything  so  far  as  I  remember  which  the  de- 
fenders have  stated  either  in  their  defences  or 
evidence ;  but  if  I  may  draw  an  inference  from 
what  they  did  in  certain  matters  mentioned  in 
Mr  M  'Oord's  report  of  20th  August,  which  led  to 
the  granting  of  interim  interdict,  I  should  say 
that  they  intended  to  appropriate  and  use  just  as 
much  of  the  pursuers'  gable  as  they  ooold. 
However  this  may  be,  it  is  necessary  to  look  at 
what  they  did  rather  thav  what  they  intended, 
and  the  evidence  which  we  have  in  the  latter 
subject  is  useful  ohiefiy  in  considering  what 
remedy  shall  be  applied  if  they  are  found  to 
have  gone  beyond  their  rights. 

"  The  proof  and  argument  were  chiefly  directed 
to  two  matters— (I)  the  character  of  the  thin 
gable  or  lining  which  the  defenders  have  actually 
erected,  and  (2)  the  custom  in  regard  to  scaroe- 
ments. 

"  There  is  only  an  apparent  conflict  of  evidence 
in  regard  to  the  usage,  and  the  pursuers'  wit- 
nesses in  my  opinion  are  the  more  reliable  in 
regard  to  the  character  of  the  work.  I  take  it 
that  the  porsuers'  evidence  embodies  the  views 
and  practice  of  the  older  class  of  builders  and 
architects  who  had  been  in  the  practice  of  build- 
ing bouses  for  living  in,  while  the  defenders' 
evidence  for  the  most  part  represents  the  views 
of  those  who  build  houses  for  selling,  and  who 
therefore  are  favourable,  I  do  not  say  with  con- 
scious unfairness  or  dishonesty,  to  any  novelty 
which  tends  to  cheapness  and  quick  returns.  I 
think  it  ia  sufficiently  proved  that  the  thin  lining 
buUt  up  to  the  height  of  four  storeys  by  the 
defenders  would  be  totally  unfit  for  its  porposs 
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bnt  for  the  oontignity  of  the  porsnen'  wall ;  that 
the  weight  of  a  man  or  piece  of  furniture  thrown 
against  it,  the  kick  of  a  foot  against  the  '  saoues ' 
which  form  the  end  of  the  bed-place,  or  the 
thrust  of  a  poker  or  a  sweep's  brush  against  the 
back  of  the  fireplaces,  would,  bnt  for  the  pur- 
Bueis'  gable,  expose  the  inmates  to  the  breezes  of 
heaven.  If  this  were  all,  it  might  perhaps  be 
plausibly  contended  that  the  pursuers  had  not 
yet  suffered  any  injury ;  that  the  defenders  bad 
not  gone  beyond  their  right  in  building  as  they 
pleased  on  their  own  ground,  and  that  while 
the  pursuers  may  haye  a  claim  of  damages  when 
damage  is  caused,  they  are  not  entitled  to  the 
remedy  they  are  asking  here.  This  argument 
is  unsatisfactory  for  two  reasons.  In  the  first 
place,  because  it  is  not  damage  or  loss  which  is 
the  fonndation  of  the  pursuers'  case,  but  encroach- 
ment on  his  right  of  property  (see  the  cases  cited 
by  Mr  Bankine,  Land  Ownership,  111,  112),  and 
the  nature  of  the  defenders'  building  makes  it 
impossible,  without  minute  and  constant  inquiry, 
to  discover  when  this  encroachment  occurs,  and 
even  makes  it  more  than  probable  that  it  has 
already  occurred  ;  in  the  second  place,  because  I 
am  disposed  to  believe  those  witnesses  who  say 
that  tbis  lofty  single  brick  wall  cannot  stand 
alone,  and  that  from  the  first  It  has  been  depen- 
dent for  support  on  the  pursuers'  gable.  If  I 
am  riglit  in  holding  that  the  defenders'  building 
is  really  leaning  upon  the  pursuers'  and  depen- 
ding on  it  for  support,  it  is  enough  for  the 
determination  of  the  case.  Bat  the  usage  in 
regard  to  scaroements  has  been  founded  on,  and 
I  have  also  formed  an  opinion  on  that  subject 
The  usage  as  set  forth  in  the  interlocutor  is 
beyond  all  question  prevalent  in  and  around 
Olaagow,  if  not  throughout  Scotland,  and  whether 
or  not  it  is  a  practice  which  could  be  followed  if 
the  proprietor  of  the  adjacent  feu  should  forbid, 
it  is  dear  that  it  was  adopted  by  the  pursuers  in 
building  their  tenement  with  the  consent  or 
acquiescence  of  the  defenders'  predecessor.  That 
being  so,  it  was  clearly  the  pursuers'  duty  to  cut 
it  away  if  called  on  by  the  defenders,  and  there 
can  be  no  doubt  that  if  the  pursuers  refused  or 
Defected  to  do  so  when  requested,  the  defenders 
were  entitled  to  cut  it  away  at  his  expense  if 
they  deemed  it  necessary  for  their  use  of  their 
own  property.  The  only  doubt  which  exists  is 
IS  to  the  defenders'  right  to  build  on  it  if  the 
pursuers  did  not  cut  it  away.  If  the  pnrsuets, 
being  called  upon  to  out  it  away,  had  neglected 
or  refused,  it  may  be  that  the  defenders  would 
have  been  at  liberty  to  put  snoh  part  of  their 
boilding  upon  it  as  their  plans  might  require, 
without  regard  to  any  mischief  that  might  result 
to  the  pursuers'  property.  But  the  pursuers  were 
never  asked  to  remove  their  scarcement,  and  I 
am  not  prepared  to  say  that  there  is  any  reliable 
evidence  of  the  liferenter's  acquiescence  in  the 
defenders'  making  use  of  it  as  the  foundation  (for 
snoh  it  is)  of  their  brick  gable  or  lining — certainly 
there  is  none  of  such  actings  on  his  part  as  would 
be  binding  on  the  present  pursuers,  the  fiars. 
In  that  state  of  things  I  think  it  might  be  held 
that  the  scarcement  is  part  of  the  pursuers' 
property,  temporarily  projected  beyond  his 
boundary  in  conformity  with  usage,  or  at  least 
by  the  ta<nt  permission  of  the  defenders'  authors, 
and  in  oonformity  with  the  principle  of  good 
neigbbonihood,  and   that   the    defenders   were 


prohibited  by  the  mere  principle  of  exclusive 
property  from  using  it  in  any  way.  But  as  it  ia 
in  evidence  that  the  weight  of  a  building  upon 
the  scarcement  has  a  tendency  to  injure  the 
pursuers'  building,  it  is  not  necessary  here  to 
appeal  to  that  principle,  and  I  say  that  09  the 
ground  of  probable  damage  to  the  pursuers' 
building  the  defenders  have  gone  beyond  their 
rights.  Interim  interdict  as  to  the  scarcement 
was  refused  in  August  last,  if  1  remember  aright, 
partly  because  it  was  not  then  clear  what  the 
rights  of  the  parties  in  this  respect  were,  and 
partly  because  the  building  upon  it  had  gone  so 
far  as  to  exclude  the  remedy  of  Interdict,  but  at 
this  stage  it  is  necessary  to  consider  the  remedy 
craved.  I  do  not  think  that  the  present  case  is 
entirely  similar  in  its  circumstances  to  that  of 
Jack  V.  Bggg,  8  B.  86,  where  the  Court  did  not 
go  to  the  logical  result  of  ordering  the  removal  of 
the  buildings  wrongfully  erected,  but  allowed 
them  to  remain  upon  equitable  conditions,  because 
the  defenders  are  not  in  my  opinion  in  a  position 
in  which  they  are  entitled  to  much  equitable 
consideration  or  to  anything  beyond  the  strict 
law,  and  because  there  is  not  here  an  equitable 
compensation  arising  out  of  the  position  of  the 
premises  which  can  conveniently  be  awarded. 

"Nevertheless  I  should  have  been  disposed, 
following  the  principle  of  that  decision,  to  remit 
to  Mr  M'Oord  or  to  Mr  Binnie  to  ascertain  upon 
what  terms  the  defenders'  building  might  be 
allowed  to  remain,  were  it  not  that  I  presume 
that  the  parties  wish  to  have  an  appealable  judg- 
ment without  further  delay.  Iliey  have  it  bi 
their  own  power,  if  they  do  not  appeal,  to  settle 
the  question  of  compensation  by  reference  or 
agreement." 

On  appeal  the  Sheriff  on  8l8t  July  1884,  for  the 
reasons  assigned  by  the  Sheriff-Substitute,  ad- 
hered to  his  interlocntor  with  this  variation,  that 
the  six  weeks  mentioned  in  the  Sheriff-Substi- 
tute's interlocutor  should  run  from  81st  July,  the 
date  of  his  interlocutor. 

The  pursuers  thereafter  applied  for  an  extract, 
which  was  refused  by  the  Sheriff-Clerk,  and  this  re- 
fusal was  sustained  by  the  Sheriff-Substitute  on 
the'matter  being  refened  to  him.  No  reason  for 
this  was  stated  at  the  bar.  The  pursuer  there- 
upon on  29th  September  1884  lodged  in  process 
this  motion  —  "In  respect  the  defenders  have 
failed  to  obtemper  the  order  of  Court  of  26th 
January,  affirmed  on  appeal  on  Slat  July  1884, 
and  having  refused  to  do  so,  the  pursuers  re- 
spectfully move  the  Court  to  decern  against  the 
defenders  in  terms  of  the  prayer  of  the  petition, 
or  otherwise." 

On  18th  October  the  Sheriff-Substitute  before 
answer  remitted  to  Mr  Thomson,  an  architect,  to 
examine  the  buildings,  with  special  reference  to 
the  interlocutors  of  26th  January  and  8lBt  July, 
and  to  report  what  measures  required  to  be  taken 
in  order  to  restore  the  pursuer's  gable  to  the  con- 
dition in  which  it  was  before  the  defenders  built 
against  it,  and  to  secure  it  from  undue  weight  or 
pressure  from  the  defenders'  buildings  and  from 
the  risk  thereof, 

Mr  Thomson  reported  that  certain  works  had 
been  effected  since  the  25th  January,  which  in 
his  opinion  were  sufficient,  and  that  be  waa 
further  of  opinion  that  there  was  now  no  ne- 
cessity for  any  measures  to  be  taken  in  order  to 
restore  the  pursuer's  gable  to  the  condition  in 
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which  it  vas  bef oie  the  defenden  built  against 
it. 

On  16th  January  1886  the  Sherifl-Sabstitnte  of 
new  remitted  to  Mr  Thomgon  to  report  in  terms 
of  the  former  remit  to  him  and  with  reference 
to  t^e  note. 

"  NoU. — It  has  been  found  that  the  defenders 
haTe  done  an  illegal  act  in  building  against  the 
pursuer's  wall  in  such  a  waj  as  their  house  can- 
not exist  as  a  house  without  taking  an  illegal  use 
of  the  pursuer's  gable.  The  defender's  hsye  also 
refused  to  implement  the  Sheriffs'  order  to  re- 
move their  lining  or  quasi-gablo  and  chimney 
rests,  which  rest  against  the  pursuer's  gable.  It 
is  obvious  that  the  defenders  have  nothing  to 
fight  for  except  to  keep  their  encroachment 
standing  as  long  as  they  can,  and  perhaps  they 
may  now  be  entitled  to  keep  it  so,  but  it  is  de- 
sirable that  the  pursuer  should  be  allowed,  as 
soon  as  may  be,  to  enforce  his  legal  rights.  He 
wishes  to  do  so  by  being  authorised  to  pull 
down  the  defenders  gable  under  a  warrant  of 
the  Court.  I  was  not  satisfied  that  such  a  war- 
rant should  be  granted  in  the  broad  terms  in 
which  it  was  asked.  Mr  Thomson's  report  does 
not  enable  me  to  grant  it  in  any  different  terms, 
and  although  I  think  that  Mr  Thomson  has  gone 
beyond  the  remit  to  him  in  reporting  as  to  the 
defenders'  unauthorised  operations  referred  to  in 
my  former  interlocutor,  probably  because  it  was 
impossible  to  execute  the  remit  without  taking 
into  account  these  operations,  and  has  fallen 
short  of  it  in  ignoring  the  last  words  of  the  in- 
terlocutor remitting,  I  have  come  to  think  that 
it  is  inexpedient,  if  not  incompetent,  in  such  a 
case  as  this  to  give  a  warrant  to  one  party  to  exe- 
cute operations  of  demolition  in  the  property  of 
another,  and  that  it  is  desirable  that  this  action 
should  if  possible  now  take  end,  so  far  at 
least  as  this  Court  is  oonoemed.  I  think  so  not 
not  only  for  the  reasons  already  indicated,  but 
because  it  may  possibly  turn  out  that  the  pur- 
suer is  not  without  a  remedy  apart  from  that 
which  he  seeks.  In  this  action  he  already  holds 
an  interdict  and  a  decree  ad  factum  prautandum. 
If  the  defenders  are  'using'  the  pursuer's  wall 
or  'supporting  or  resting  on  it'  the  front 
and  back  walls,  partitions,  chimneys,  joists, 
lintels,  and  other  parts  of  their  tenement, 
then  the  pursuer  may  proceed  against  them  for 
a  breach  of  interdict.  Other  views  of  the  posi- 
tion may  also  be  taken  which  it  is  not  necessary 
for  me  to  indicate,  but  according  to  which  he 
would  not  be  without  redress. 

"In  the  meantime,  in  order  to  exhaust  the 
case,  I  have  to  request  Mr  Thomson  to  report,  if 
possible,  whether  the  result  of  the  defenders'  re- 
cent operations  is  that  the  pursuer's  gable  is  now 
secure  from  the  risk  of  undue  weight  or  pressure 
from  the  defenders'  quasi-gable,  i.e.,  whether 
the  latter  has  been  made  capable  of  standing  by 
itself,  and  without  leaning  against  the  pursuer's 
gable  more  than  a  gable  of  normal  thiclmess  and 
strength  would  do." 

Mr  Thomson  then  made  a  second  report  stat- 
ing that  it  was  difficult  to  say  from  the  construc- 
tion of  the  defenders'  gable  that  the  pursuer's 
gable  was  now  secure  from  the  risk  of  undue 
weight  or  pressure  from  it,  but  he  was  of  opinion 
that  the  defenders'  gable  has  been  made  capable 
of  standing  by  itself  just  as  well  as  a  gable  of 
normal  thinness  or  strength  would  do. 


On  1 2th  Maioh  1886  the  Sheriif-Snbstitnte  found 
that  it  was  not  expedient  in  the  dronmstances  to 
grant  any  warrant  in  the  terms  of  the  last  altera 
native  prayer  of  the  pursuer's  petition ;  there- 
fore refused  the  pursuer's  motion  of  29tli  Sep- 
tember last,  and  dismissed  the  petition  n»  tax  as 
not  already  disposed  of. 

On  appeal  the  Sheriff,  inter  aUa,  appointed 
parties  to  be  heard  on  the  question  whether  the 
defenders'  operations,  as  appearing  from  Mr 
Thomson's  report,  complied  with  Uie  terms  of 
the  alternative  remedy  craved  in  the  petition,  or 
whether  further  operations  were  still  neoeasary, 
and  as  to  whether  a  further  remit  was  neoeasary. 

"  Jffote. — The  alternative  before  referred  to  be- 
ing part  of  the  pursuer's  conclusions,  I  think  it 
is  still  open  to  the  Court  to  fall  back  upon  it,  not- 
withstanding the  somewiiat  awkward  positicm  the 
case  has  got  into.  It  must  be  borne  in  mind 
that  the  interlocutors  of  25th  January  and  31st 
July  1884  were  not  a  decree  but  simply  an  order 
on  the  non-compliance  with  which  some  alterna- 
tive order  or  decree  would  follow." 

On  29th  July  the  Sheriff  remitted  to  Mr 
Carrick,  city  arohitect,  Gtlasgow,  "to  hear  par- 
ties, examine  the  pursuer's  and  defenders'  build- 
ings,  and  report  whether  in  his  opinion  the  de- 
fenders' tenement  now  conforms  to  the  pnrsner's 
demand  in  the  prayer  of  the  petition,  namely, 
'to  support  their  said  tenement  so  as  not  to 
cause  injury  to  that  of  the  pursuer,'  and  if  not, 
what  works  are  necessary  to  bring  it  into  con- 
formity with  this  demand,  and  the  case  to  be 
thereafter  laid  before  the  Sheriff." 

Mr  Carrick  reported  that  though  the  oonstmo- 
tion  of  the  defenders'  gable  adjoining  the  pur- 
suer's tenement  was  most  unsatisfactory,  and 
such  as  might  be  described  as  dependent  for  its 
stability  on  the  contiguity  of  the  pursuer's  build- 
ing, it  did  not  oanse  any  appreciable  injury  to 
the  pursuer's  building. 

On  26th  January  1886  the  Sheriff  pronounced 
this  interlocutor — "  Having  heard  parties'  procu- 
rators, and  considered  the  whole  cause,  in  respect 
of  the  report  (Mr  Carrick's),  adheres  to  the  inter- 
locutor of  the  Sheriff-Substitute  of  12th  ^lla^^'.^| 
1885  in  so  far  as  it  dismisses  the  action :  Quoad 
vUra  recals  the  said  interlocutor,  and  finds  de- 
fenders liable  in  expenses  down  to  and  including 
31st  July  1884,"  Ac. 

The  pursuers  appealed  to  the  Court  of  Session. 

Authorities  referred  to — Orahamer.  3fagutrate» 
of  Kirkcaldff,  Jan.  19, 1881,  8  B.  S95,  and  July  26, 
1882,  9  R.  (H.  of  L.)  91  ;  Jack  v.  Bega,  Oct.  26, 
1876,  8  R.  36. 

At  advising — 

LoBD  JiTSTios-CiiXBK — This  is  an  important 
case  for  the  parties,  and  it  has  been  fully  inveati- 
gated.  An  elaborate  proof  has  been  led,  to  which 
the  Sheriffs  have  applied  their  minds,  and  after 
two  separate  reports  they  have  come  to  the  con- 
clusion that  there  is  no  sufficient  ground  for 
granting  warrant  to  remove  the  buildings.  I  am 
not  going  to  detain  your  Lordships  by  reading 
the  prayer  of  the  petition.  It  is  wide  enough  to 
enable  us  to  do  justice  between  the  parties,  and 
if  we  find  that  the  buildings  were  encroachments 
on  the  pursuer's  right  of  property  I  do  not  doubt 
that  we  have  power  to  order  their  removal.  But 
the  case  when  we  first  heard  of  it  presented 
unusuid  aspects,  because  the    Sheriff-Substitute 
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baying  oonBidered  the  eridence  fonnd  that  there 
were  encioaohmenta  of  irhioh  the  pnrsner  was 
entitled  to  complain  and  ordered  their  remoyal, 
and  the  ShetiS-Frincipal  adhered.  Bat  for  some 
reason  or  other  ne  obedience  was  shown,  and  the 
result  was  that  when  the  case  came  to  be 
matured  the  buildings  were  completed.  We  now 
haye  a  motion  made  for  a  warrant  for  their  re- 
moyaL  Now,  I  am  not  prepared  to  grant  this.  I  do 
not  think  that  it  is  neoessary  to  proceed  on  the 
analogy  of  the  oases  of  Orahame  y.  Magittrates 
ofKirkeaMy  and  Jack  y.  Begg  as  to  the  ordering 
of  remoyal  of  buildings  contrary  to  law,  because 
I  do  not  tbink  the  pursner  has  made  out  his  case. 
The  proof  relates  largely  to  the  question  as  to  the 
eostom  in  buildings  raised  upon  a  neighbour's 
"Boaroements."  Thoagh  there  was  shown  to 
have  been  originally  an  encroachment  on  the  pur- 
suer's property,  that  was  afterwards  lemoyed.  But 
then  the  next  and  real  question  is,  whether  it  was 
proved  in  the  Oourt  below  that  the  gable  ulti- 
mately erected  exercised  unreasonable  pressure 
on  the  adjoining  gable  with  which  it  necessarily 
came  in  contact  ?  This  the  pursuer  undertook  to 
show,  but  I  am  of  opinion  he  has  faUed  to  do  so. 
I  do  not  doubt  the  object  the  defender  had  in 
view  was  to  ayail  himself  as  cheaply  as  possible 
of  the  benefit  of  his  neighbour's  gable,  but  the 
question  is  whether  the  pursuer  has  proyed  that 
the  defender's  gable,  sufficient  though  slender, 
exercised  unusual  pressure  on  his  gable.  The 
proof  fails  here  entirely,  and  therefore  I  am  not 
disposed  to  disturb  tbe  Sheriffs  judgment.  In 
regard  to  the  reports,  I  am  not  inclined  to  sub- 
scribe to  the  proposition  that  it  was  beyond  the 
power  of  the  SheriiTs  to  order  them.  On  the  con- 
trary, I  think  that  such  reports,  even  after  the 
proof  has  been  led,  may  often  afford  material  aid 
in  the  ends  of  justice. 

LoBD  YouHO — I  am  substantially  of  the  same 
opinion.  The  case  which  has  been  argued  to  us 
is  one  of  considerable  interest  and  importance 
thoagh  the  real  matter  of  dispute  is  insignificant 
enough.  The  complaining  petitioner  through  his 
counsel  admitted  very  candidly  that  no  danger 
had  been  hitherto  done,  and  that  there  was  no 
substantial  ground  of  apprehension  in  tbe  future, ' 
presenting  his  case  aa  a  violation  of  legal  right  by 
what  the  Dean  of  Faculty  preferred  to  express  as 
an  encroachment  against  which  he  was  legally 
entitled  to  protection  although  he  had  suffered 
no  harm.  I  think  it  is  proper  and  necessary  to 
attend  to  the  exact  case  which  is  presented  by  the 
oomplainer  on  record  on  the  matter  of  mere  legal 
Tight.  He  says  he  built  his  tenement  and 
dwelUng-house  in  1876  and  that  it  is  entirely  on 
his  own  property.  In  doing  so  he  had  to  en- 
croach on  the  property  of  his  neighbour  by 
"  soarcements,"  aa  he  built  his  tenement  dose  up 
to  the  margin  of  that.  This  was  all  done  without 
oomplaint.  In  1883  he  says  that  the  defenders, 
who  are  heritable  proprietors  of  the  adjoining 
property  to  the  north  of  his  property,  began  to 
eirect  on  their  property  a  tenement  and  dwelling- 
bouse.  The  oomplaint  was  presented  in  August 
1883,  and  we  must  notice  that  the  defender's 
tenement  of  a  shop  and  dwelling-house  is  entirely 
on  their  own  property,  just  as  the  pursuer's  is 
entirely  on  his.  It  was  not  so  originally  and 
therefore  I  am  going  to  make  a  distinction  be- 
tween the  case  as  it  stood  originally  and  as  it 


stands  now.  It  is  true  the  pursuer's  tenement  is 
more  substantial  than  tbe  defender's,  but  the 
latter  is  entirely  on  the  defender's  own  gronnd, 
and  does  not  at  all  cross  the  boundary  line  be- 
tween his  property  and  that  of  the  pursuer. 
Each  built  up  to  the  margin  of  his  property, 
and  I  suppose  the  walls  are  plumb,  the  one 
against  the  other.  When  the  pursuer  built  his 
tenement  he  must  have  expected  that  his  neigh- 
bour could  build  up  to  the  margin  and  bring  his 
wall  against  the  pursuer's,  for  he  explains  on 
record : — ' '  It  ia  averred  that  it  is  and  was  long 
prior  to  1876  the  universal  custom  in  Olasgow, 
and  other  parts  of  Scotland,  and  necessary  for  the 
stability  of  the  buildings,  for  one  proprietor  in 
building,  aa  the  pursuer  did,  to  project  the 
'  Bcarcements '  of  the  foundations  of  his  building 
into  his  neighbour's  ground,  and  only  to  cat  them 
away  when  the  adjoining  proprietor  should  come  to 
build  upon  his  own  ground,  and  to  be  allowed  to  do 
so  should  he  not  be  called  upon  to  cut  them  away. " 
Now,  I  quite  assent  to  the  law  that  no  man  is 
entitled  to  enoroach — in  the  sense  of  trespass — on 
another  man's  ground,  even  to  the  extent  of  driy- 
ing  a  nail  into  it.  Where  two  properties  adjoin, 
the  division  line  is  imaginary.  It  is  a  line  which 
has  no  breadth.  The  properties  bound  each  and 
touch  each  other  below  the  soil.  The  territory 
of  each  presses  against  the  territory  of  the  other, 
and  above  ground  the  same  must  ooonr  if 
both  make  use  of  it  so  as  to  build  up  to  the 
margin.  It  is  matter  of  necessity,  and  I  should 
think  of  common  knowledge,  that  if  you  baye 
a  continuous  line  of  houses  they  lean  against 
each  other.  It  seems  then  to  me  an  almost  extrava- 
gant proposition  that  any  proprietor  who  builds 
up  to  the  margin  of  his  neighbour's  property 
should  complain  when  the  latter  does  so  too  on 
his  side.  "The  whole  houses  in  the  line  of  such  a 
street  derive  support  from  one  another  to  their 
common  benefit,  and  there  ia  no  invasion  of  right 
of  property  nor  any  encroachment  in  the  reason- 
able sense  of  the  term.  There  is  therefore,  if  that 
is  the  case,  now  no  more  reason,  ao  far  as  I  have 
gone,  for  one  to  complain  than  for  the  other.  It 
was,  aa  I  have  said,  otherwise  when  the  case  began, 
because  the  defender  built  on  the  pursuer's  "soarce- 
ments," but  I  assent  to  the  pursuer's  proposition 
(assented  to  by  tbe  defender)  that  he  was  entitled 
to  have  an  opportunity  of  removing  the  "soarce- 
ments "  before  his  neighbour  began  building  to  the 
margin  of  his  property,  and  the  defenders  began 
their  operations  before  the '  'soarcements"  were  re- 
moved. To  that  extent  there  is  gronnd  of  complaint. 
These  being  there,  they  together  with  the  build- 
ing on  the  Bcarcements  afforded  a  gronnd  of  com- 
plaint, and  I  find  no  other  stated.  It  is  an  en- 
croachment on  right  by  building  on  the  Bcarce- 
ments, which  the  pursuer  said  he  bad  put  on  the 
defenders'  land  according  to  custom,  as  he  was 
entitled  to  do.  In  Cond.  i  the  pursuer  says — 
"In  erecting  the  said  tenement  tbe  pursuer 
built  the  northmost  foundation  of  solid  blocks  of 
stone,  on  the  centre  of  which  the  nothmost  gable 
wall  was  erected,  thus  leaving  projections  or 
'  soarcements '  next  the  defenders'  property  in 
accordance  with  said  custom.  These '  soarcements ' 
are  not  fit  for  being  built  upon  to  support  said 
tenement  of  the  defenders."  Cond.  6 — "The 
said  northmost  gable  wall  of  pursuer's  tenement 
is  solely  erected  upon  his  property,  and  is  only  a 
'single '  gable  wall,  and  it  and  the  said  founda- 


Digitized  by 


Google 


662 


The  Scottiak  Law  Sqmrter.—VoL  XXIll. 


p<eogard  r.  UnU^li  Bnrit, 


lone  8.  use. 


tion  thereof  are  only  adapted  for  the  support  of 
hia  own  tenement."  Oond.  6 — "The  defendera 
howBTer  in  erecting  their  aaid  tenement  are  not 
building  any  separate  gable  wall  next  pnrsner's 
vdd  gable  wall,  bat  instead  are  using  and  interfer- 
ing with  the  latter  and  building  upon  the  'scaroe- 
ments'  of  tiie  fonndations  thereof,  and  are  sup- 
porting, resting,  or  fixing  into  the  pursuers'  said 
gable  wall  the  front  and  back  walla,  partitions, 
ohimneys,  joists,  lintels,  and  other  parts  of  their 
tenements."  That  is  the  whole  oomplaint.  But 
admittedly  the  two  grounds  of  it  have  been  re- 
moved. The  soarcementa  were  cut  away,  and 
now  the  building  rests  only  on  his  own  ground. 
The  tenement  was  weakly  and  unsnbBtantial,  but 
not  more  so,  I  suppose,  than  any  other  tenements 
of  a  similar  kind  intended  to  last  only  a  short 
time.  Bat  whether  substantial  or  not,  it 
was  ezoluslTely  on  its  owner's  own  property,  and 
I  cannot  concede  the  existence  of  a  complaint 
in  suob  a  case.  I  quite  admit  that  if  a  case 
oonld  b«  stated,  and  were  stated,  of  a 
building  being  so  erected  as  to  oooaaion  undue 
and  appreciable  injury,  the  Oonrt  would  give  a 
remedy.  But  there  is  no  suggestion  of  it  here 
on  record.  The  matter  was  gone  into  in  the 
proof,  and  the  import  of  that  proof  is  to  the 
conclasire  effect  that  there  was  no  pressure  at  all, 
nor  support  beyond  what  was  natural  in  houses 
built  in  a  continuous  line.  One  of  the  witnesses, 
II 'Cord,  depones — "(Q)  Do  you  mean  to  make 
out  that  the  defenders'  buildings  are  resting  on 
the  pursuer's  property  besides  on  the  scaroe- 
ment? — (A)  I  do  not  know  tbat  you  can  call  it 
resting,  but  it  is  leaning ;  it  is  built  against  it— 
toaohing.  I  cannot  say  tbat  pursuer's  gable  is 
actually  supporting  the  defenders'  gable  beyond 
the  scarcement. "  There  is  therefore  nothing  peca- 
liar  here  at  all  to  give  ground  of  complaint.  I 
agree  we  must  refer  to  the  report  of  the  men  of 
skill  to  whom  the  remits  were  made  in  the  Sheriff 
Court.  The  first  of  them  says  the  gable  was  fitted 
to  stand  by  itself  without  support,  and  does  in  fact 
so  stand,  and  "the  second  says  that  it  causes  no 
appreciable  injury  to  the  puisaer.  I  am  therefore 
on  the  whole  matter  disposed  to  find  in  fact  that 
the  building  on  the  scarcements  was  entered  upon 
when  the  application  was  presented,  but  that  the 
building  which  is  now  standing  is  entirely  on  the 
defender's  property,  and  is  not  an  encioaohment 
at  all  entitling  him  to  succeed  in  this  complaint. 

LoBD  CBiiaHiUi — I  am  of  the  same  opinion, 
and  for  the  reasons  which  have  been  already 
stated  so  clearly.  That  there  was  some  cause  of 
complaint  when  the  action  was  raised  is  not  dis- 
puted, for  to  some  effect  the  defenders  were  deal- 
ing with  the  pursuer's  gable  as  if  it  were  their 
own  or  as  if  it  was  a  mutual  gable.  They  had 
built  on  the  scarcements  and  rested  a  beam  front 
and  back  on  what  was  confessedly  the  pursuer's 
ezdosive  property.  These  causes  of  complant 
were  admitted,  and  all  was  done  which  was  neces- 
sary to  rectify  the  error.  Then  there  was  another 
ground  of  complaint,  tbat  this  gable  was  of  so 
flimsy  a  nature  as  not  to  be  self-supporting,  but 
on  the  other  hand  that  it  took  its  support  from 
the  gable  of  the  pursuer,  whereby  the  weight 
was  thrown  on  the  latter  and  constituted  an 
invasion  of  the  pursuer's  right  of  property.  It 
is  quite  a  relevant  case,  for  injury  may  be  done 
in  this  way.    But  then  it  is  disputed  by  the  de- 


tenden,  and  it  is  necessary  before  the  pmsner 
can  succeed  that  ha  prove  the  case.  It  is  not 
disputed  that  the  defenders  had  right  to  build 
up  to  the  edge  nf  the  pursuer's  property.  One 
is  in  contact  with  the  other.  But  if  there  is  no 
more  than  this — that  is,  if  there  is  no  encroaeh- 
ment — there  is  no  invasion  of  right.  I  am  of 
opinion  that  the  pursuer  has  not  proved  the  aver- 
ments which  he  made  groimd  of  action. 

LoBO  Buthkbtubd  Cijlxx — I  am  aony  I  eaa- 
not  agree  in  the  jadgment  which  is  to  be  pro- 
nounced. To  my  mind  it  is  proved  that  the  de- 
fenders intended  to  make  an  illegal  use  of  the  pur- 
suer's gable  at  the  commencement  of  their  opera- 
tions. It  is  not  disputed  they  did  thereby  place 
an  encroachment  on  the  right  of  the  pniaoers, 
but  what  they  have  since  done  seems  to  be  a 
device  to  obtain  the  same  end  as  was  contem- 
plated at  first,  and  the  proof  satisfies  me  that  in 
a  substantial  manner  the  so-called  gable  of  the 
defenders  has  its  weight  thrgwn  on  the  pursuers' 
gable.  I  confess  that  though  the  gable  were  in 
perfectly  still  air,  and  not  deriving  its  strength 
from  the  shelter  of  the  pursuers'  gable,  I  am 
satisfied  on  the  evidence  that  it  would  soon  come 
down,  and  I  cannot  doubt  on  the  evidence  that 
it  continues  to  stand  by  reason  of  its  resting  for 
support  from  the  pursuers'  gable.  If  that  is  not 
its  present  condition,  it  will  soon  be  in  that  con- 
dition, and  such  a  use  is  an  illegal  use,  as  I  think 
your  Lordships  are  all  agreed.  The  question 
then  is  one  of  fact  On  the  proof  I  cannot  come 
to  the  same  conclusion  as  your  Lordships,  and 
therefore  I  differ  in  tbe  result.  I  agree  with  the 
Sheriff-Substitute's  findings  in  fact,  and  there- 
fore it  necessarily  follows  tbat  the  gable  ought 
to  be  removed.  With  respect  to  the  reports  which 
were  obtained,  while  it  might  be  competent  to 
refer  to  reporters  to  get  the  information  neces- 
sary to  carry  out  future  proceedings  before  the 
Sheriffs,  I  doubt  whether  it  is  competent  to  nae 
the  reports  to  alter  the  views  already  expressed 
in  their  interlocutors.  But  that  is  only  by  the 
way,  for  I  think  the  reports  only  differ  from  the 
judgments  in  the  Sheriff  Court  apparently,  and 
not  really.  I  think  the  real  substance  is  not  that 
the  gable  of  the  defenders  was  not  resting  on  the 
gable  of  the  pursuers,  but  that  the  pnrsnera' 
gable  was  strong  enough  to  support  the  weight 
of  that  gable.  "That  is  plainly  the  result  of  their 
opinion.  That  I  do  not  think  is  a  satisfactory 
solution  of  the  legal  question,  because  if  the 
weight  of  the  defenders'  gable  is  resting  on  that 
of  the  pursuers,  it  is  substantially  an  illegal  use 
which  we  are  bound  to  put  a  stop  to.  I  there- 
fore am  of  opinion  that  the  Sheriff-Sabatitnte 
has  come  to  a  true  conclusion. 

The  Court  pronounced  this  interlooator : — 
"Find  that  at  the  date  of  the  institntioa 
of  this  action  the  defenders  in  building  the 
tenement  of  shops  and  dwelling-houses 
mentioned  in  the  record  had  inserted  or 
rested  portions  of  the  structure  into  or 
upon  the  gable  of  the  pursuers'  house 
adjoining,  and  had  erected  a  lining  or 
gable-wall  upon  the  scarcement  of  the  pur- 
suers' said  gable:  Find  that  these  operations 
were  encroachments  on  the  rights  of  the 
pursuers,  and  injurious  to  their  property, 
and   that   the   defendera   were,  by   order 
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of  the  Bheriff-Sabstitute,  affirmed  by  the 
Sheriff,  required  to  undo  them  .■  Find  that 
the  defenders  remoTed  that  part  of  the  said 
soaroement  on  which  their  said  lining  or 
gable-vall  rested,  and  also  the  portion  of 
their  btJlding  inserted  in  or  rested  on  the 
pntsners'  gable,  and  that  neither  the  lining 
or  gable-wall  nor  any  part  of  their  said  tene- 
ment now  rests  or  presses  on  the  parsaers' 
gable :  Therefore  dismiss  the  appeal ;  affirm 
.  the  judgment  of  the  Sheriff  appealed  against ; 
of  new  dismiss  the  petition :  Find  the  pnr- 
sners  entitled  to  ezpensee  in  the  Inferior 
Cionrt  down  to  and  including  Slst  Jnly  1884  : 
Fmd  the  defenders  entitled  to  expenses  in 
this  Oonrt." 

Connsel  for  Fnnnets  (Appellants)  —  D.-F. 
Maokintosh,  Q.O.— G.  W.  Bnmet.  Agents— 
Fyfe,  Irehmd,  &  Mackay,  W.S. 

Connsel  for  Defenders  (Beepondents)-— Oiaham 
Harrsy — DlokBon.  Agents— Dove  k  Lockhart, 
S.S.O. 


HIGH  OOUBT  OF  JUSTIOIABY. 


Friday,  June  4, 

RITCHIE  V.  THE  COUUISSIONBRS  07  POLICE 
FOB  DUNDEE  AND  ANOTHER. 

JufUeiary  Caitt  —  Boad  —  Tramwiy  —  Btre^ 
Tramwayi  Act  1870  (33  and  34  Viet.  cap.  78), 
teetion  28 — Dundee  Street  Tramway%,  Tvrn- 
pOce  Beads,  and  Police  Act  1878  (41  and  42 
Viet.  cap.  xeiv.),  teetion  22. 

The  Tramways  Act  of  1870  pro-rided  that 
the  road  between  and  adjoining  the  rails  to 
be  laid  down  by  promoters  of  Tramway 
Companies  should  be  kept  by  them  in 
good  repair  to  the  satisfaction  of  the  road 
authority.  The  Dundee  Tramways  were 
taken  over  by  the  Police  Commissioners 
of  the  burgh,  who  were  themselyes  the  road 
authority,  under  an  Act  providing  that  they 
should  at  all  times  keep  in  good  repair  the 
rails  of  which  the  tramways  should  consist. 
A  ratepayer  brought  a  complaint  against 
them  under  these  statutes  and  under  the 
Summary  Jurisdiction  Acts  charging  them 
with  liaving  wilfully  failed  to  maintain  in 
good  order  the  rails  and  the  roads  adjoining 
the  rails,  and  alleging  that  there  were  ruts 
in  the  roads  beside  the  rails,  and  that  these 
rails  were  above  the  level  of  the  roads,  and 
the  roads  and  rails  were  in  bad  condition 
and  disrepair.  Held  that  the  complaint  was 
irrelevant,  because  (1)  no  allegation  was 
made  in  the  complaint  of  a  speciilo  fault  in 
the  condition  in  which  the  rails  were  kept ; 
(2)  that  the  obligation  of  the  Police  Com- 
missioners as  proprietors  of  the  tramways 
was  to  maintain  the  line  to  the  satisfaction 
of  the  rood  authority,  and  that  the  FoUce 
Commissioners  exercised  the  fonotions  of 
both  bodies. 

Queetum,  Whether  a  summary  prosecution 
for  penalties  against  the  PoUce  Commis- 
sioners was  competent  under  the  Bommary 
Jnrisdiotion  Acts  ? 


By  section  28  of  the  Tramways  Aot  1870  it  is 
enacted  that  "  The  promoters  shall  at  their  own 
expense  at  all  times  maintain  and  keep  in  good 
condition  and  repair,  with  such  materials  and  in 
snch  manner  as  the  rood  authority  shall  direct, 
and  to  their  satisfaction,  so  much  of  any  road 
whereon  any  tramway  belonging  to  them  is  laid 
as  lies  between  the  rails  of  the  tramway  and 
(where  two  tramways  are  laid  by  the  same  pro- 
moters in  any  road  at  a  distance  of  not  more 
than  four  feet  from  each  other)  the  portion  of 
the  road  between  the  tramways,  and  in  every 
case  BO  much  of  the  road  as  extends  eighteen 
inches  beyond  the  rails  of  and  on  each  side  of 
any  snch  tramway." 

A  tramway  company  was  formed  which  laid 
tramway  lines  and  worked  traffic  thereon  in  the 
burgh  of  Dundee.  In  1878  there  was  passed 
the  Dnndee  Street  Tramways,  Tnmpike  Boads, 
and  Police  Aot,  under  which  the  Commissioners 
of  Police  of  Dundee  took  over  the  tramways. 
Section  22  of  that  Act  provided — "  The  Commis- 
sioners shall  at  all  times  maintain  and  keep  in 
good  condition  and  repair  the  rails  of  which 
any  of  the  tramways  shall  for  the  time  being 
consist." 

In  March  1886  there  was  brought  before  the 
Sheriff -Substitute  of  Forfarshire  at  Dnndee  under 
the  Summary  Jurisdiction  (Scotland)  Acts  1864 
and  1881  a  complaint  at  the  instance  of  William 
Bitohie,  hackney  carriage  driver  there,  charging 
the  Police  Commissioners  of  the  bnrgh  with  hav- 
ing contravened  The  Dundee  Street  Tramways, 
Turnpike  Boads,  and  Police  Act  1878,  section  33, 
and  the  Tramways  Act  1870,  section  28,  in  so  far 
as  they  had  "wilfully  failed"  during  a  period 
libelled  "  to  maintain  and  keep  in  good  condition 
and  repair  the  tramway  rails  "  situated  in  certain 
streets  of  Dundee,  and  had  "wilfully  failed  to 
maintain  and  keep  in  good  condition  and  repair 
the  portions  of  the  roads  between  the  said  tram- 
way rails,  and  so  much  of  the  roads  as  extend 
eighteen  inches  beyond  the  rails  of  and  on  each 
side  of  said  tramways,  whereby  the  said  Com- 
missioners of  Police  are  liable  and  subject  to  a 
penalty  not  exceeding  £6  sterling  for  every  day 
said  tramway  rails  and  said  roads  have  been  wil- 
fully allowed  by  the  said  Commissioners  of  Police 
to  remain  in  a  bad  condition  and  state  of  dis- 
repair." 

It  was  averred  in  the  complaint  that  "along  the 
whole  of  the  said  tramway  rails  there  are  deep  ruts 
in  the  roads  to  the  depth  of  from  one  and  one- 
half  inches  to  three  and  one-half  inches,  and  the 
rails  are  raised  above  the  roadway  to  the  extent 
of  from  one  and  one-half  inches  to  three  inches, 
in  consequence  of  which  vehicular  traffic  is 
greatly  impeded  in  said  streets,  and  the  wheels 
of  veludes  get  wedged  between  the  said  ruts,  and 
great  difficulty  is  experienced  in  getting  such 
vehicles  out  of  the  way  of  tramway  cars  and 
other  vehicles,  and  great  damage  is  done  to  the 
axles,  wheel  tyres,  wheels,  and  springs  of  such 
vehicles,  which  are  subject  to  sudden  wrenches 
when  the  drivers  endeavonr  to  take  the  said 
vehicles  out  of  the  said  ruts,  or  to  cross  the  said 
roads,  and  by  all  which  a  great  many  accidents 
and  consideiable  damage  and  annoyance  have 
been  caused  to  the  complainer  and  the  other  in- 
habitants of  said  bui^h  of  Dundee." 

The  complainer  further  set  forth  that  being  a 
ratepayer,  and  having  in  pursuit  of  his  calling  as 
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a  hackney  carriage  driver  to  drive  along  the  roads 
in  question,  he  was  subjected  to  great  annoyance 
and  danger  from  bad  condition  and  disrepair  ot 
the  tramway  rails,  and  bad  condition  and  dis- 
repair of  the  roads.  He  craved  service  to  be 
ordered  on  the  Oommissioners  and  their  clerk, 
and  service  was  made  upon  the  clerk  by  leaving 
a  copy  at  his  office. 

Upon  the  complaint  being  served  upon  them 
both  the  Commissioners  and  their  clerk  objected, 
inter  alia,  that  it  was  incompetent,  because  being 
criminal  or  quasi-oriminal,  and  capable  of  being 
enforced  by  imprisonment,  it  was  laid  descrip- 
tively against  the  Commissioners,  who  were  not  a 
corporation,  and  because  it  wag  brought  under  the 
Summary  Jurisdiction  Acts,  which  did  not  apply. 

They  objected  to  the  relevancy,  because,  inter 
aUa,  the  obligations  of  the  statute  was  to  keep 
the  roads  in  repair  to  the  satisfaction  of  the  road 
authority  (which  they  themselves  were),  and  it 
was  not  charged  that  they  were  not  kept  to  the 
satisfaction  of  the  road  authority. 

After  hearing  the  parties  the  Sheriff-Substitute 
(Caupbxli.  Skitb)  dismissed  the  complaint,  in 
respect  that  the  respondents  had  not  been  com- 
petently cited,  and  that  the  complaint  was  not 
relevant. 

The  petitioner  took  this  Case. 

The  questions  stated  (so  far  as  here  requiring 
to  be  stated)  were — Whether  the  complaint  has 
been  competently  brought  under  the  Summary 
Jurisdiction  Acts  1864  and  1881  ?  Whether  the 
complaint  was  relevant  ? 

It  was  argued  for  the  appellant  —  This 
was  a  proceeding  which  could  be  taken 
against  a  corporation.  At  most  it  was  quasi 
criminal — Qlasgow  City  and  District  Bailway 
Company  v.  Butchiion'i  Trustees,  November  20, 
1884,  11  ».  (J.C.)  43 ;  Glasgow  City  and  District 
Raiiway  Company  v.  Meldrum's  Trustees,  July 
15,  1884,  11  R.  (J.C.)  59. 

The  respondent  was  not  called  on. 

At  advising — 

LoBO  Totmo— This  is  a  rather  out-of-the-way 
ease,  and  it  occurred  to  me  in  reading  it  that  it 
presents  difficulties  which  might  very  easily  have 
been  avoided.  A  summary  proceeding  under  the 
Summary  Procedure  Acts  against  the  Police 
Commissioners  of  Dundee  is  an  unchancy  sort  of 
proceeding,  and  not  one  which  one  would  choose 
if  any  other  remedy  were  open.  I  am  not  on 
that  account  prepared  to  say  that  under  section 
22  the  Police  Commissioners  are  not  liable 
to  be  prosecuted,  and  that  for  penalties.  I 
should  think  that  penalties  might  be  prosecuted 
for  under  the  Summary  Procedure  Acts,  and 
would  be  given  against  members  of  a  corpor- 
ation. I  suggested  that  penalties  given  against 
this  corporate  body  are  in  effect  given  against  the 
ratepayers,  and  that  being  so,  an  action  of  this 
sort  at  the  instance  of  a  ratepayer  is  not  a  very 
convenient  proceeding.  I  should  not  be  disposed 
to  answer  the  question  as  to  the  competency  of 
the  citation  in  the  negative.  But  I  do  not  think 
it  necessary  to  answer  that  question  in  consider- 
ing the  relevancy  of  the  complaint. 

The  state  of  the  facts  was  this.  There  was 
originally  in  1870,  and  sometime  thereafter,  a 
tramway  company  in  Dundee  ;  and  I  suppose  they 
laid  tramways  along  the  streets  ;  and  it  would  be 
their  duty  to  maintain  the  rails  in  good  repair. 


It  is  not  the  duty  of  such  a  company  to  maintain 
the  streets  and  roads  in  good  repair.  That  duty 
is  still  with  the  street  or  road  authority.  But  to 
a  certain  extent  the  expense  and  the  obligation 
are  put  on  the  tramway  company  ;  and  we  have 
a  very  ordinary  specimen  of  the  way  that  is  done 
in  the  Act  of  1870  now  before  us.  "  The  pro- 
moters shall  at  their  own  expense  at  all  times 
maintain  and  keep  in  good  condition  and  repair, 
with  such  materials  and  in  such  manner  as  the 
road  authority  shall  direct  and  to  their  satisfac- 
tion, so  much  of  any  road  whereon  any  tramway 
belonging  to  them  is  laid  as  lies  between  the  rails 
of  the  tramway  and  (where  two  tramways  an 
laid  by  the  same  promoters  in  any  road  at  a  dis- 
tance of  not  more  than  four  feet  from  each  other) 
the  portion  of  the  road  between  the  tramways, 
and  in  every  case  so  much  of  the  road  as  extends 
eighteen  inches  beyond  the  rails  of  and  on  each 
side  of  any  such  tramway. " 

Now,  this  is  a  provision  as  to  maintaining  the 
street  or  road,  very  reasonably  put  upon  the 
tramway  company,  the  road  authority  being 
relieved  of  every  duty  except  seeing  that  the 
tramway  company  do  their  duty.  The  duty  of 
the  tramway  company  is  to  keep  the  streets  in 
repair  with  materials  provided  by  and  to  the 
satisfaotion  of  the  road  authority ;  and  the 
proper  party  to  sue  in  case  of  failure  by  the 
tramway  company  would  be  the  road  authority. 
It  appears — although  we  have  only  to  gather  it  for 
ourselves — that  the  Dundee  Police  CommissioiierB 
acquired  the  tramways  just  as  municipal  bodies 
of  large  towns  frequently  acquire  gasworks  or 
waterworks,  and  in  1870  there  was  passed  the 
Dundee  Street  Tramways,  Ac,  Act  which  pro- 
vides— "The  Commissioners  shall  at  all  times 
maintain  and  keep  in  good  condition  and  repair 
the  rails  of  which  any  of  the  tramways  shall  for 
the  time  being  consist " 

They  were  themselves  the  road  authority.  They 
were  bound  to  keep  the  streets  and  roads  in  re- 
pair, and  the  streets  and  roads  only,  and  I  have 
no  doubt  that  the  clauses  in  that  statute  relat- 
ing to  maintenance  and  repair  were  for  the  pur- 
pose of  imposing  on  them  the  duty  of  maintaining 
the  streets  in  good  repair,  not  generally,  but  only 
so  far  as  rails  are  concerned.  There  is  no  rele- 
vant suggestion  in  his  complaint  that  these  rails 
were  in  disrepair.  There  Is  a  general  statement  bat 
no  specification  of  disrepair.  The  burden  of  this 
complaint,  which  is  at  the  instance  of  a  Dundee 
cabman,  is  that  there  are  deep  ruts,  that  his  cab 
gets  into  the  ruts,  and  more  or  less  shaking  is 
tiie  result.  That  complaint  is  under  the  twenty- 
eighth  section  of  the  statute  of  1870,  and  under 
the  twenty-second  section  of  the  statute  of  1878. 
I  have  already  stated  that  it  is  not  averred  in  the 
complaint  in  any  way  I  could  regard  for  a 
moment  as  relevant  that  the  PoUce  Oommiaaioners 
have  failed  to  keep  the  rails  in  repair,  or  to  com- 
ply with  the  provisions  of  the  Tramways  Act  of 
1870,  which  directs  what  portion  of  road  is  to  be 
kept  in  repair  by  them,  and  in  what  manner. 

If  the  Magistrates  of  Dundee  are  really  neglect- 
ing their  duty  there  may  be  a  very  easy  remedy 
by  an  application  to  a  competent  Court  to  ascer- 
tain if  repairs  are  needful,  and  if  they  are,  to 
ordain  the  Magistrates  to  execute  them.  This 
would  be  much  more  seemly  and  convenient,  al- 
though on  the  grounds  I  have  stated  I  am  of  opi- 
nion that  a  corporation  may  be  subjected  to 
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penalties,  and  for  aught  I  say  to  the  contrary, 
may  be  competently  cited  by  their  clerk.  On 
the  whole  matter  I  am  of  opinion  that  the  com- 
plaint is  irrelevant. 

LoBD  CiuioEiiii.— I  entirely  agree.  It  appears 
to  me  that  the  remedy  which  the  Act  of  1870 
gives  against  the  Tramway  Oompany  is  not  one 
which  can  be  turned  against  the  Commissioners 
of  Police.  The  conditions  of  the  28th  section  of 
that  Act  are  that  the  Tramway  Company  shall 
maintain  a  certain  part  of  the  road  with  the 
materials  and  to  the  satisfaction  of  the  road 
anthority,  and  onless  there  is  a  failure  to  comply 
with  these  oonditioixs  they  could  not  have  incurred 
liability.  The  obligation  on  the  Tramway  Com- 
pany was  transferred  to  the  Police  Commissioners, 
and  this  change  renders  the  section  which  is  his 
principal  ground  of  complaint  entirely  inapplic- 
able as  against  the  Commissioners.  I  agree  with 
all  the  observations  which  fell  from  your  Ijord- 
ship. 

LosD  H'Labxn — By  the  incorporation  of  sec- 
tion twenty-eight  of  the  Act  of  1870  in  the  Dun- 
dee Police  Act  of  1878  I  think  that  the  obliga- 
tion laid  upon  the  Tramway  Company  was  trans- 
ferred to  the  Police  Commissioners,  and  was  no 
doubt  enforceable  against  them.  And  there  may 
be  cases  in  which  a  penalty  should  attach.  If 
the  Police  Commissioners  had  laid  down  regula- 
tions, and  their  officers  had  neglected  their  duties, 
the  difficulties  which  attend  the  present  proceed- 
ing would  not  have  presented  themselves.  The 
question  here  is  not  of  mere  technical  relevancy, 
but  no  case  is  here  stated  which  could  possibly 
oosstitute  a  relevant  ground  of  complaint.  The 
peculiarity  here  is  the  combination  of  different 
characters,  and  in  these  particular  circumstances 
proceedings  under  the  Summary  Procedure  Acts 
are  wholly  inapplicable.  I  am,  however,  very  far 
from  saying  that  an  action  would  not  lie  against 
the  Commissioners  for  dereliction  of  duty. 

The  LoBD  JusnoB-CiiXBx  oononxred. 
Appeal  dismissed. 

Counsel  for  Oomplainer  (Appellant)-7Eennedy. 
Agent — John  Macpherson,  W.S. 

Gotmsel  for  Police  Commissioners — Oraham 
Hurray.    Agent— J.  Smith  Clark,  S.S.C. 


Saturday,  June  5. 


COMBE  V.  RKNTON  (P.-F.  OF  FIFESHIRE). 

Jutticiary  Cases — Sea  Fitherit*  Act  1883  (46  and 
47  Viet.  cap.  22),  see.  4,  si^>-»ee.  (a),  and 
Artield  19  of  Schedvle  (I) — Injury  by  TravAer 
to  Fithing  Nets—Belmancy. 

By  section  4,  sub-section  (a),  of  the  Sea 
Fisheries  Act  1883,  it  is  enacted  that,  "If 
within  the  exclusive  fishery  limits  of  the 
British  Islands  any  person,  or  if  outside 
those  limits  any  person,  belonging  to  a 
British  sea  fishing  boat  (a)  acts  in  con- 
travention of  articles  13  to  22  (both  in- 
clusive) of  the  first  schedule  to  this  Act,  or 


any  of  them  .  .  .  such  person  shsU  be 
liable,  on  summary  conviction,"  in  certain 
specified  penalties. 

Article  19  of  the  first  schedule  (which 
consists  of  a  Convention  which  the  statute 
embodies)  provides  that,  "  When  trawl 
fishermen  are  in  sight  of  drift  net  or  of 
long  line  fishermen,  they  shall  take  all 
necessary  steps  in  order  to  avoid  doing 
injury  to  the  latter — where  damage  is 
caused,  the  responsibility  shall  lie  on  the 
trawlers,  unless  they  can  prove  that  they 
were  under  stress  of  compulsory  circum- 
stances, or  that  the  loss  sostaiued  did  not 
result  from  their  fault." 

The  crew  of  a  fishing  boat,  who  had  pnt 
out  long  Unes  attached  to  buoys,  on  observ- 
ing the  approach  of  a  trawler  made  signals ; 
the  trawler  crossed  and  damaged  their  lines. 
In  a  prosecution  against  the  master  of  the 
trawler,  laid  under  section  4,  sub-section  (a), 
of  the  Sea  Fisheries  Act  1888,  and  article  19 
of  the  first  schedule,  the  evidence  as  to 
whether  the  signals  and  buoys  were  visible 
on  board  the  trawler  being  conflicting,  the 
master  of  the  trawler  was  convicted  on  the 
ground  that  he  "  had  failed  to  take  all  neces- 
sary steps  to  avoid  doing  injury  "  to  the  fish- 
ing boat,  ' '  and  had  failed  to  prove  that  the 
loss  sustained  did  not  result  from  bis  fault." 
The  Court  giuu/ttd  the  conviction — the  Lord 
Justice- Clerk,  Lord  Craighill,  and  Lord 
M'Laren  holding  that  the  Sheriff  not  having 
fonnd  in  fact  that  the  accused  saw  that  the 
fishermen  were  engaged  in  fishing,  it  could 
not  be  said  that  a  duty  of  taking  pre- 
cautions to  avoid  fishing  lines  was  laid 
npon  him;  Lord  Toung  holding  the  com- 
plaint was  irrelevant  because  there  was 
no  specification  of  tbe  acts  or  omissions 
which  constituted  failure  to  take  the 
necessary  steps. 

Opinions  that  a  charge  is  relevant  which 
states  that  tbe  accused  by  certain  acts  or 
omissions  failed  to  take  necessary  precau- 
tions, though  no  mention  is  made  of  damage 
being  done,  and  that  the  onus  probandi  laid 
on  the  trawler  by  section   19  is  applicable 
solely  to  the  case  where  damage  is  done. 
Thomas  Oombe,   master  of   the  steam  trawler 
"Bruce,"  was  chained  before  the  Sheriff  Court 
at  Gapar-Fife,  under  tbe  Summary  Jurisdiction 
Acts,  at  the  instance  of  B.  W.  Benton,  Procurator- 
Fiscal  of  East  Fif  eshire,  with  a  contravention  of 
the  Sea  Fisheries  Act  1883,  "  in  so  far  as  the  said 
Thomas  Combe,  being  at  the  time  hereinafter 
mentioned  captain  or  master  of  the  said  steam 
trawler  'Bruce,'  and  using  the  same  as  a  fishing 
boat,   by  means  of   a  trawling   net   or  gearing 
attached  to  the  said  trawler,  and  dragged  by  it 
along  the  sea  bottom ;  and  it  being  enacted  by 
section  4  of  said  Act  that '  If  within  the  exclusive 
fishing  limits  of  the  British  Islands  any  person, 
or  if  outside  those  limits  any  person,  belonging 
to  a  British  sea  fishing  boat,  (a)  acts  in  contra- 
vention of  articles  13  to  22  (both  inclusive)  of  the 
first  schedule  to  this  Act,  or  any  of  them,'  such 
person  shall  be  liable  to  the  penalty  prescribed 
by  said  section  ;  and  it  being  further  enacted  by 
article  19  of  the  said  first  schedule,  that  'when 
trawl  fishermen  are  in  sight  of  driJFt  net  or  of 
ong  Une  fisherman,  they  shall  take  all  neoessaiy 
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■tepB  in  order  to  aroid  doing  injury  to  the  latter — 
where  damage  is  caased  the  responsibility  shall 
lie  on  the  trawlers,  anlesa  they  can  proye  that 
they  were  under  stress  of  oompnlsory  oircnro- 
stanoes,  or  that  the  loss  snstained  did  not  result 
from  their  fault;*  yet,  neTertbeless,  on  24th  Feb- 
ruary 1886,  in  die  Firth  or  Forth,  a  quarter  of 
a  mile  west  from  the  '  Isle  of  May,'  in  the  county 
of  Fife,  "  the  said  Thomas  Combe  failed  to 
take  all  necessary  steps  to  avoid  doing  injury" 
to  David  Morris  and  others,  "  forming  part  of 
the  crew  of  the  said  '  Scottish  Queen  '  [a  fishing 
boat],  or  one  or  more  of  them,  said  fishermen 
being  at  the  time  and  place  aforesaid  engaged  in 
fishing  with  long  lines,  and  in  sight  of  the  said 
Thomas  Oombe ;  in  consequence  of  which  damage 
was  caused  to  the  property  of  the  said  David 
Morris"  and  others,  "the  property  so  damaged 
being  three  long  fishing-lines,  with  hooks  and 
fish  attached  thereto,  of  the  estimated  value,  said 
lines,  hooks,  and  fish,  of  £7,  12s.  6d.  sterling  or 
thereby ;  and  in  particular  the  said  Thomas 
Oombe  did,  time  and  place  above  libelled,  and  in 
contravention  of  the  said  statute,  while  the  said 
lines  were  set  and  extended  from  the  'Scottish 
Queen,'  and  about  to  be,  or  in  coarse  of  being 
hauled  into  said  boat,  fail  to  steer  the  said 
steam  trawler,  or  cause  it  to  be  steered,  so  as  to 
avoid  passing  across  the  place  where  the  said 
lines  were  set  and  buoyed,  but  did  cause  or  allow 
the  said  trawler  to  pass  across  the  said  place,  and 
so  as  to  drag  the  trawling  net  across  or  upon  the 
said  fishing  lines,  in  consequence  whereof  the 
said  lines,  hooks,  and  fish  thereon  were  destroyed 
or  lost  to  the  extent  and  amount  above  stated, 
whereby  the  said  Thomas  Combe  has  contravened 
the  said  Act,  and  is  liable  to  a  fine  not  exceeding 
£60,  or,  in  the  discretion  of  the  Court,  to  im- 
prisonment for  a  term  not  exceeding  three  months 
with  or  without  hard  labour." 

A.t  the  trial  the  accused  objected  to  the 
relevancy,  but  the  objections  were  repelled.  He 
then  pleaded  not  guilty. 

The  Sheriff-Substitute  (Hshdxbsor)  found  it 
proved,  as  stated  in  this  Case,  "  that  the  crew  of 
the  '  Scottish  Queen '  had  commenced  to  shoot 
their  lines  about  6 '30  on  the  morning  of  the  24tb 
February  from  a  point  a  quarter  of  a  mile  to  the 
W.S.W.  of  the  May  Island ;  that  they  shot  four- 
teen great  lines  in  a  S.  W.  direction,  and  finished 
shooting  about  eight  o'clock  ;  that  the  said  lines, 
which  were  about  7  miles  long,  were  buoyed  in 
the  nsnal  way  with  three  buoys,  placed  one  at 
each  end  and  one  in  the  centre  of  the  line,  and 
made  visible  by  small  flags;  that  the  distance 
between  the  two  extreme  buoys  was  from  4  to  6 
miles ;  that  they  waited  about  an  hour  before 
commencing  to  haul  in  their  lines ;  that  shortly 
after  they  had  commenced  to  haul  in  their  lines 
they  noticed  the  appellant's  [Combe's]  trawler  ap- 
proaching the  said  lines  ;  that  tliey  tried  to  attract 
his  attention  by  waving  a  flag  fixed  to  a  long  stick 
from  their  boat ;  that  the  said  trawler  neverthe- 
less crossed  the  lines  near  the  north  end,  and 
that  she  shortly  thereafter  tacked  and  again  came 
across  the  said  lines,  and  that  damage  was  thereby 
done  to  the  extent  stated.  It  was  proved  that  at 
the  time  in  question  the  said  trawler  was  in  sight 
of  the  'Scottish  Queen,'  which  was  lying  at  the 
S.S.W.  of  the  Isle  of  May.  In  defence  it  was 
proved  that  the  appellant's  trawler  had  on  said 
noming  been  fishing  8  nules  to  the  S.E.  of  th 


May ;  that  about  nine  o'olook  she  arrived  at  Cha 
May  Island ;  that  the  appellant  inquired  of  cer- 
tain other  trawlers,  whi(^  had  been  fishing  there 
during  the  night  and  up  til]  that  time,  whether 
there  were  any  lines  about,  and  was  told  that 
there  were  none  in  the  neighbourhood ;  that  he 
then  put  down  his  trawl  and  continued  to  tiawl 
for  two  hours  at  a  short  distance  from  the  other 
trawlers ;  and  that  no  buoys  or  signals  were  ob- 
served on  board  the  appellant's  vessel.  The 
evidence  as  to  whether  these  might  have  been 
seen  at  the  distances  at  which  they  were  exhibited 
in  reference  to  said  trawler  was  conflicting. 

On  these  facts  the  BberifF-Substitnte  "held 
that  the  accused  had  failed  to  take  all  necessary 
steps  to  avoid  doing  injury  to  the  'Soottish 
Queen,'  and  had  failed  to  prove  that  the  loss  sus- 
tained did  not  result  from  his  fault."  He  there- 
fore convicted  the  accused,  fined  him  £1  or  three 
days'  imprisonment,  and  found  him  Hable  under 
section  8  of  the  Act  to  pay  £7,  12s.  Gd.  as  com- 
pensation to  the  crew  of  the  "  Scottish  Queen." 

Combe  took  this  Case. 

The  questions  of  law  stated  for  the  opinion  of 
the  High  Court  of  Justiciary  were— "(1)  Whether 
the  complaint  sets  forth  a  relevant  charge  of  con- 
travention of  the  Sea  Fisheries  Act  1883?  (2) 
Whether  on  a  true  construction  of  the  said  Act 
the  onvt  of  proof  is  laid  on  the  accused  ?  (3) 
Whether  the  facts  proved  warrant  the  con- 
viction ?  " 

It  was  argued  for  the  appellant  that  the  SherilT- 
Substitute  had  fallen  into  error  when  on  conflict- 
ing evidence  he  came  to  the  conclusion  that  the  de- 
fender was  in  fault  because  the  onui  wag  upon  him 
and  was  not  discharged.  He  thought  that  the  bur- 
den of  proof  lay  upon  the  accused,  because  he  eiro- 
aeously  read  thel9th  articleof  the  schedule  into  the 
statute.  Besides,  negligence  should  be  avened. 
The  master  of  a  trawler  was  not  put  upon  bis  guard 
simply  by  seeing  a  fishing  boat  There  must  be 
something  to  indicate  the  direction  of  the  lines. 

It  was  argued  for  the  respondent  that  the  poUey 
of  the  Act  was  to  afford  protection  to  fishermen 
under  circumstances  when  evidence  was  difficult 
to  obtain.  Hence  the  ontu  was  thrown  on  the 
accused.  The  Sheriff's  judgment  went  on  the 
ground  that  when  a  fishing  boat  was  seen  at  a 
fishing  station,  the  presumption  was  that  it  was 
engaged  in  fishing. 

At  advising — 

LoBD  Jtrsnox-CLZBK — This  is  an  important  ease 
in  some  views,  involving  as  it  does  the  several  in- 
terests of  trawlers  and  line-fishermen.  The  ol>' 
ject  of  the  statute  is  to  protect  both  those  inter- 
ests, the  just  rights  of  the  trawlers  on  tbe  one- 
hand,  and  on  the  other  hand  those  of  the  lipe 
fishers,  who  are  the  more  exposed  to  danger  of  tbe 
two,  as  tbe  present  case  shows.  On  the  atatnte 
itself,  no  doubt  the  doing  of  injury  is  probably 
the  starting  point  of  the  charge  agidnst  Uie  per- 
son who  did  it,  and  so  article  19  of  tbe  scfaedole 
assumes,  and  the  question  now  is,  whether  it  is 
proved  that  the  accused  did  not  take,  or  failed  to 
take,  all  reasonable  precautions?  Now  I  think 
there  is  one  blot  in  this  judgment  that  we  eannot 
get  over.  It  is  said  by  the  Sheriff  that  the  "  Scot- 
tish Queen  "  was  in  sight  or  could  have  been  seen 
from  the  trawler,  but  it  is  not  said  that  tbe 
' '  Scottish  Queen  "  was  manifestly  to  tbe  obaerva- 
tion  of  any  skilled  eye  engaged  in  tbe  oocaf 
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of  Une-flBbing.  Tba  Sheriff  seems  to  bare  as- 
Bumed  this,  bat  anfortaiiBtely  for  the  respoDdent 
he  does  not  say  so,  and  as  there  was  apparently  a 
oonfliot  of  evidence  as  to  'whether  or  not  the 
signals  from  the  fishing  boat  were  seen  by  those  on 
board  the  trawler,  the  qnestion  arises,  was  the 
"  Scottish  Qneen"  a  boat  of  snoh  nature  that 
once  she  was  seen  the  inference  woald  be  ob- 
Tions  that  she  was  engaged  in  line-fishing  ?  As 
that  is  not  afflrmatively  fonnd  by  the  Sheriff  I 
think  there  is  nothing  in  the  judgment  to  shew 
that  the  appellant  failed  to  take  all  necessary 
steps  by  way  of  precantion,  for  it  is  not  shewn 
that  there  were  any  oiroamBtanoes  which  put  it 
upon  the  appellant  to  take  snch  steps.  On  the 
whole  matter,  therefore,  and  without  going  into 
all  the  questions  which  might  arise,  I  am  of  opi- 
nion that  no  sufficient  grounds  have  been  shewn 
for  a  conviction  in  this  case,  and  that  the  appeal 
must  therefore  be  sostained. 

LoBD  YoiTNO — ^I  have  anriTed  at  the  same  oon- 
dnsion.  But  I  have  an  opinion  upon  the  statute 
which  is  here  founded  on ,  and  I  think  it  right  to 
express  it.  The  charge  is  laid  on  the  fourth  sec- 
tion of  the  statute,  and  exclasively  on  the  fourth 
section,  and  also,  as  I  think,  exclusively  on  subsec- 
tion (a)  of  the  fourth  section.  There  are  three  sub- 
leotions  of  that  section,  (a),  (6),  and  (e),  but  I  state 
distinctly  my  opinion  that  this  charge  is  limited 
to  subsection  (a).  That  alone  is  quoted  as  re- 
ferred to  in  the  charge  ;  (i)  and  (e)  are  not.  The 
charge  runs  thus,  "and  it  being  enacted  by  sec- 
tion 4  of  said  Act  that,  '  if  within  the  exclusive 
Ashing  limits  of  the  British  Isles  any  person,  or 
if  outside  those  limits  any  person,  belonging  to  a 
British  sea  fishing-boat,  (a)  acts  in  contravention 
of  articles  18  to  22  (both  inclusive)  of  the  first 
Bchednle  to  this  Act,  or  any  of  tfaem,'  such  person 
shall  be  liable  to  the,  penalty  prescribed  by  said 
section  ;"  and  then  as  it  would  have  been  insuffi- 
cient just  to  refer  generally  to  acts  in  contraven- 
tion of  articles  13  to  22,  the  charge  very  properly 
goes  on,  "and  it  being  further  enacted  by  article 
19  of  the  said  first  schedule,"  and  so  forth. 
Therefore  of  the  articles  13  to  22  we  have  only  to 
do  here  with  article  1 9.  And  if  we  turn  to  articles 
13  to  22  we  shall  see  that  we  are  properly  so 
limited,  for  they  contain  a  variety  of  provisions 
and  matters,  none  of  which  at  all  concern  us  here, 
except  article  19,  which  is  therefore  the  only  one 
referred  to  in  this  charge.  Now,  just  laying  these 
observations  together,'  I  say  this  charge  is  limited 
to  subsection  (a)  of  section  four,  and  further  to 
article  19  of  the  schedule  there  referred  to,  and 
that  we  have  here  nothing  whatever  to  do  with 
subsections  (6)  and  (e).  Let  ns  see  then  what 
article  19  says — "That  when  trawl  fishermen 
are  in  sight  of  drift-net  or  of  long-line  fishermen 
they  sh^l  take  all  necessary  steps  in  order  to 
avoid  doing  injury  to  the  latter."  That  is  the 
whole  of  it  that  is  matter  of  charge  here.  No 
doubt  the  same  article  goes  on  to  say  that  where 
damage  ia  eauted  the  responsibility  shall  lie  on 
the  trawlers,  unless  they  can  shew  that  the  fault 
was  not  theirs,  but  we  are  here  not  in  a  question 
about  responsibility  for  damage  caused,  but  in 
one  about  faUure  to  take  precautions,  which 
might  well  be  established  in  many  cases  where  no 
damage  at  all  was  caused.  'Where  damage  is 
caused,  ihere  the  responsibility  is  (by  the  latter 
portion  of  article  19)  to  lie  on  the  party  causing 


it,  unless  he  can  shew  that  he  truly  was  not  in 
fault.  That  is  quite  an  intelligible  and  commend- 
able provision.  It  comes  to  Uiis — the  prosecutor 
here  says,  "  You,  the  accused,  did  in  contravene 
tion  of  subsection  (a)  of  section  4,  and  of  article  19 
of  the  schedule,  fail  to  take  the  necessary  steps  to 
avoid  injuring  these  fishing  lines. "  Now,  assum- 
ing this  to  be  a  relevant  charge  (whidi,  as  I  shall 
immediately  explain,  in  my  opinion  it  is  notX  it 
would  be  no  answer  to  say  no  damage  was  caused. 
If  the  party  was  in  fault  by  reason  of  not  taking 
proper  precautions,  then  the  statutory  offence 
woald  be  committed,  whether  damage  was  caused 
or  not,  and  the  provision  about  damage  has,  as  I 
have  already  explained,  no  place  in  this  charge. 
But  I  am  clearly  of  opinion  that  when  a  party  in 
charge  of  a  trawling  vessel  is  charged  with  having 
contravened  the  statute  by  failing  to  take  proper 
precautions  to  avoid  injuring  lines,  it  is  not 
enough  to  say  "you  failed  to  take  all  necessary 
steps;"  the  charge  must  farther  specify  what  it 
was  that  he  did  to  put  the  other  people  in  danger. 
Now  of  that  there  is  no  suggestion  here.  The 
prosecutor  must  have  had  something  in  his  mind 
which  he  thought  the  accused  should  have  done, 
or  omitted  to  do,  and  he  should  have  stated 
what  that  was.  If  the  Sheriff  had  been  asked 
what  it  was  that  the  accused  did  or  failed  to  do 
in  regard  to  taking  precautions,  I  think  he  would 
have  said  '  I  do  not  know. '  I  myself  do  not  know. 
I  do  not  know  either  from  the  charge  or  from  the 
Sheriff's  statement  of  the  case.  There  is  no  sug- 
gestion of  anything  which  was  done  or  omitted 
to  be  done  by  the  trawler  as  regards  precaution. 
On  the  contrary,  the  Sheriff  says  that  it  was  proved 
that  the  appellant  did  take  some  precaution  by  way 
of  inquiry  and  otherwise.  So  far  as  I  see  that  was 
all  the  precaution  he  could  take.  Taking  the 
Sheriff's  statement  of  the  facts  proved,  what  was 
done  amiss  by  the  appellants  ?  The  Sheriff's  view 
was  that  the  charge  depended  on  the  provision 
which  the  schedule  mt^es  for  the  case  where 
damage  is  caused.  I  am  satisfied,  for  the  reasons 
which  I  have  now  stated,  that  that  view  ia 
erroneous,  and  I  think  that  this  conviction  must 
be  set  aside. 

Lord  Ohaiohhx — This  is  a  case  of  great  im- 
portance, and  one  which  merits  and  which  hag 
received  my  anxious  rx>n8ideration.  The  charge 
is  laid  under  sub-section  (a)  of  section  4  of  the 
Act,  and  in  order  to  be  relevant  it  behoved  that 
two  matters  should  be  set  forth— first,  that  the 
fishermen  whose  lines  were  injured  were  in  sight 
of  the  trawler ;  and  second,  that  the  fishermen 
being  so  in  sight,  there  was  necessarily  a  duty 
thrown  on  the  trawler  to  take  all  necessary  steps 
to  avoid  doing  injury,  and  that  this  duty  was  ne- 
glected. If  these  matters  be  set  forth,  the 
charge  would  in  my  opinion  be  a  relevant  one, 
and  if  findings  in  fact  followed  thereon  they 
would  ground  a  conviction.  Now,  then,  I  have 
no  doubt  that  we  have  here  a  relevant  charge. 
For,  first,  it  is  charged  that  the  fishermen  were 
in  sight  of  the  appellant,  and  then,  as  to  the 
want  of  precautions,  that  also  is  averred  in  the 
complaint,  for  it  says  in  substance  that  the  ap- 
pellant failed  to  take  all  necessary  steps  to  avoid 
doing  injury,  in  so  far  as  the  fishermen  being 
then  in  his  sight  be  failed  to  steer  his  trawler  so 
as  to  avoid  the  lines,  and,  on  the  contrary,  not 
only  crossed  them,  to  their    great  injury,  but 
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tnmed  and  oame  back  and  again  crosBsd  them 
a  second  time.  That  is,  I  thii&,  the  snbstanoe  of 
the  charge,  and  what  oould  be  more  specific  than 
its  averments?  Aasoming,  then,  the  relevancy 
of  this  complaint,  what  is  to  be  said  of  the 
Sheriffs  findings  in  fact?  He  does  find  that 
there  was  failure  to  take  all  necessary  steps,  for 
he  says  that  after  the  signals  had  been  made 
from  the  fishermen's  boat  the  trawler  "neverthe- 
less crossed  the  lines  near  the  north  end,  and 
that  she  shortly  thereafter  tadced  and  again  oame 
across  the  said  lines."  Bnt  unfortunately — I 
mean  unfortunately  for  the  respondent — in  art.  19 
of  the  schedule  were  these  words  —  "When 
trawl  fishermen  are  in  sight  of  drift-net  or  of 
long  line  fishermen."  .  .  .  Now,  the  Sheriff  has 
not  afiSrmed  that  at  the  time  or  before  the  time 
when  the  lines  were  crossed  the  fishermen  were 
in  sight  of  the  trawler.  He  says  that  the  boat 
was  in  sight.  We  may  infer  that  the  trawler 
might  have  guessed  that  the  men  were  there,  bat 
it  is  a  condition  of  the  success  of  the  prosecution 
that  it  should  be  proved  that  fishermen  were  in 
sight.  And  this  is  not  bo  said.  Therefore  the 
offence  cannot  in  my  opinion  be  said  to  have 
been  committed.  I  think  it  is  neither  safe  for 
OS  to  supply  that  which  is  not  expressed  in  the 
Act,  nor  to  dispense  with  that  which  we  find 
therein  expressed.  We  must  take  the  statute  as 
the  statute  is  given  to  us.  If  the  Judge  cannot 
say  affirmatively  that  the  fishermen  were  in  sight, 
then  I  say  there  is  a  failure  in  one  of  the  essential 
grounds  of  the  complaint.  I  may  add  that  I 
should  have  been  disposed  to  bestow  a  liberal 
application  of  the  words  of  the  second  portion  of 
ait.  19  of  the  schedule,  and  if  it  had  been  neces- 
sary to  say  that  in  a  prosecution  for  penalty  such 
as  this  the  clause  as  to  damage  being  caused 
might  well  be  applied.  Bnt  it  is  not  necessary 
to  do  so,  because,  for  the  reasomi  which  I  have 
already  stated,  I  Uiink  it  is  plain  that  the  convic- 
tion must  fail. 

LoBD  MIjibsk — The  Case  states  three  qnes- 
tions  of  law  for  our  determination.  Tour  Lord- 
ship in  the  chair  has  proposed  that  we  should  de- 
cide the  case  upon  the  third  question,  and  I  con- 
cur in  that  view.  But  as  my  learned  colleagues 
have  thought  it  right  to  state  their  opinions  in 
regard  to  the  other  questions  I  shall  do  so  too. 
Lord  Young  was  good  enough  during  the  course 
of  the  argument  to  refer  me  to  the  particular 
clauses  of  the  Act,  and  I  concur  in  his  explana- 
tion as  regards  the  question,  what  is  the  statu- 
tory provision  of  which  contravention  is  here 
charged.  It  is  sub-section  (a)  of  section  4  of  the 
statute,  and  art.  19  of  the  schedule,  and  nothing 
else.  Articles  13  to  22  inclusive  are  otherwise 
inapplicable  here,  and  I  think  the  complaint  is 
righUy  limited  to  art.  19.  Bnt  then  arises  the 
question  whether  it  is  a  sufficient  contravention 
of  the  statute  to  ground  a  conviction  that  a 
trawler  has  omitted  to  take  all  necessary  steps  to 
avoid  doing  injury,  or  whether  the  prosecutor 
must  also  prove  that  damage  was  caused?  I 
agree  with  Lord  Young  in  thinking  that  a  good 
proseontion  would  lie  in  respect  of  failure  in  the 
matter  of  precaution  alone,  bnt  at  the  same 
time  I  cannot  but  feel  that  it  is  not  likely  that 
a  prosecution  would  be  instituted  when  no  dam- 
age has  resulted,  and  it  is  therefore  important  to 
consider  whether,  in  cases  where  damage  has  re- 


sulted, the  words  of  the  latter  part  of  art  19  are 
intended,  for  the  purposes  of  criminal  proeecn- 
tioDs,  to  introduce  variation  in  our  law  of  evi- 
dence. The  important  word  is  "responsibility." 
Does  that  mean  civil  responsibility,  or  does  it 
also  refer  to  a  criminal  prosecution  ?  When 
these  articles  were  framed  by  the  Convention 
they  had  no  effect  on  the  law  of  the  British 
dominions.  It  was  merely  a  Convention  with 
certain  foreign  Powers,  and  not  a  proceeding  on 
which  courts  of  justice,  civil  or  criminal,  could 
take  action,  but  it  was  left  to  each  State  to  take 
measures  to  get  legislative  authority  for  tiie  pro- 
visions of  the  Convention  within  its  own 
dominions.  The  word  "  responsibility  "  is  broad 
enough  in  itself  to  have  enabled  the  Legislature 
to  have  attached  the  idea  of  both  civil  and 
criminal  responsibility  to  it.  But  I  do  not  im- 
agine that  in  a  civil  action  we  should  have  held 
the  words  of  this  article  to  apply,  unless  Parlia- 
ment had  said  in  express  words  that  they  were 
to  be  applicable,  and  as  it  has  not  been  pointed 
out  that  this  has  anywhere  been  done,  I  am  the 
more  inclined  to  think  that  the  whole  words  of 
art.  19  were  meant  to  be  incorporated  in  sec- 
tion 4  of  the  Act  in  order  to  put  upon  the 
accused  the  onui  of  showing  that  the  injury  and 
resulting  damage  were  not  due  to  his  fault.  One 
ought  to  be  very  careful  in  the  case  of  every 
statute  to  give  the  accused  the  most  favourable 
interpretation  of  it,  bnt  even  so  I  think  the 
whole  article  might  rightly  have  been  applied  bj 
the  Sheriff.  Bnt  I  tUnk  the  Sheriff  has  unduly 
extended  the  words.  I  think  he  must  first  be 
satisfied  that  the  trawler  was  in  sight  of  the 
fishermen,  and  knew  them  to  be  fishing  ;  that  is 
a  condition  of  the  offence,  and  it  is  only  after 
the  Sheriff  is  satisfied  as  to  that  point  tfaktthe 
question  as  to  damages  comes  in. 

As  to  the  question  of  relevancy,  I  wonid  sag- 
gest  that  it  depends  considerably  on  the  view 
that  is  to  be  taken  of  the  meaning  of  aitide  19, 
for  if  the  responsibility  of  proving  that  the  in- 
jury was  not  due  to  his  fault  be  thrown  on  tha 
defender,  it  would  be  sufficient  for  the  pro- 
seontor  to  aver  that  the  trawler  failed  to  steer  so 
as  to  avoid  the  lines,  and  did  cross  and  cut  them. 
But  for  that  specialty  I  should  have  thou^^t, 
with  Lord  Young,  that  the  want  of  speoiflcation 
as  to  the  particular  failure  to  take  atepa  which 
it  was  intended  to  charge  would  be  fatal  to  this 
complaint. 

But  I  agree  with  your  Lordships  that  tha  oon- 
viction  must  be  set  aside,  because  the  facts  aa 
found  by  the  Sheriff  are  not  snffiotMit  to  wurant 
it. 

Conviction  quashed. 

Counsel  for  Appellant — Salvesen.  Agents — 
Beveridge,  Sutherland,  &  Smith,  S.S.O. 

Counsel  for  Bespondent — J.  A.  Beid,  A.-D. 
Agent — Crown  Agent 
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Tuesday,  June  8. 

CAIRNS  V.  FEBGUSON  (p.-F.  OP  BUBQH 
OF  STIRLING). 
Jmtieiary  Cait*— Keeping  Pith  Unfit  for  Iluman 
Food— Police  and  Improvement  (Scotland)  Act 
1850  (13  and  14  Vict.  c.  33),  »ee.  Wl—8ale  of 
Fi»h  "  Unfit  for  the  Food  of  Man  .  .  .  and 
Intended  for  lueh.Food." 

By  Uie  18l8t  section  of  the  Police  and 
Improvement  (Scotland)  Act  1850,  it  is  pro- 
vided "that  in  any  shop  .  .  .  kept  or  nsed 
for   the   sale    of    butchers'   meat  ponltry, 
or  fish,  no  animal,  carcase,  meat,  poultry, 
game,  flesh,  or  fish   which  is  unfit  for  the 
food  of   man    shall   be    kept   or  retained, 
unless  entirely  separate  and  apart  from  any 
animal,  carcase,  meat,  poaltry,  game,  flesh, 
or  fish  which  is  intended  for  snoh  food,  nor 
unless  the  same  be  ticketed    in  large  and 
legible  and  oonspiouons  characters  as  being 
unfit    for   such  food,   and  any  person  who 
shall   keep  in  any  shop,   &o.,  occnpied  or 
nsed  by  him  as  aforesaid,  any  animal,  car- 
case, meat,  poaltry,  game,  flesh,  or  fish  which 
is  anfit  for  the  food  of  man,  otherwise  than 
entirely  separate   and   apart,  and    tibketed 
as  aforesaid,  shall  be  liable"  in  a  penalty. 
Held,  in  a  complaint  against  a  fishmonger 
charging  him  with  a  contravention  of  this 
section,  that  it  was  not  necessary  to  libel  that 
the  fiah  were  not  kept  apart,  or  to  state  the 
canse  of  their  anfitness  for  hnman  food,  and 
that  an  order  to  destroy  was  not  under  the 
statute  a  condition-precedent  to  a  conviction. 
Andrew  Buchanan,  a  fish  and   game  dealer  in 
Friars  Street,  Stirling,  and  Robert    Oaims,  fish 
hawker  there,  were  charged  before  the  magistrates 
at  Stirling  at  the  instance  of  Thomas  Ferguson, 
procurator-fiscal  of  the  burgh  of  Stirling,  and 
inspector  of  nuisances,  vrith    an  offence  onder 
the  181st  section  of  the  Police  and  Improvement 
(Scotland)  Act  1850,  in  so  far  as  on  the  9th  July 
1885,   and  vrithin    their  shop  in  Friars   Street, 
Stirling,  the  said  inspector  "  did  then  and  there 
find  fish,  viz. ,  thirty  or  thereby  herrings,  which 
appeared  to  him  to  be  intended  for  the  food  of 
man,  and  to  be  unfit  for  such  food,  and  the  same 
were  accordingly  seized  by  him,  and  the  said  fish 
belonged  to  or  were  found  in  the  custody  of  the 
appellant  and  the  said  Andrew  Buchanan,  and 
were  intended  for  the  food  of  man,  and  the  same 
were  unfit  for  the  food  of  man  .  ,  ,  or  otherwise, 
time  above  libelled,  within    the  said   shop    in 
Friars  Street,   Stirling,  and  which  was  on  said 
date  being  kept  and  used  by  the  appellant  and 
the  said  Andrew  Buchanan  for  the  sale  of  fish, 
the  appellant  and  the  said  Andrew  Buchanan  did 
both,  and  each,  or  one  or  other  of  thsm,  keep 
therein    fish,  viz.,  thirty  or   thereby  herrings, 
which  were  unfit  for  the  food  of  man,  the  same 
not  being  ticketed  in  large  and  legible  and  con- 
spicuous characters  as  being  unfit  for  such  food." 
The  181st  section  of  the  said  Act  sets  forth-^ 
"That  in  any  shop  .  .  .  kept  or  used  for  the 
sale    of    butchers'   meat,    poaltry,    or    flab,   no 
animal,  carcase,  meat,  ponltry,  game,  flesh,   or 
fish,  which  is  unfit  for  the  food  of  man  shall  be 
kept  or  retained,  unless  entirely  separate,  and 
apart  from  any  animal,  carcase,  meat,  poultry, 


game,  flesh,  or  flsh  which  is  intended  for  such 
food,  or  unless  the  same  be  ticketed  in  large  and 
oonspiouons  characters  as  being  unfit  for  snoh 
food,  and  any  person  who  sh^  keep  in  any 
shop,  building,  stall,  or  place  occupied  or  nsed 
by  him  as  aforesaid  any  animal,  carcase,  meat, 
ponltry,  game,  flesh,  or  flsh  which  is  unfit 
for  the  food  of  man,  otherwise  than  entirely 
separate  and  apart,  and  ticketed  as  aforesaid, 
shall  be  liable  to  a  penalty  not  exceeding  £10, 
and  the  inspector  of  nuisances  ...  is  hereby 
empowered  to  enter  into  and  inspect  any  shop, 
building,  stall,  or  place  kept  or  used  for  the  saJe 
of  butchers'  meat,  ponltry,  or  fish,  or  as  a 
slaughter-house,  and  to  examine  any  animal,  oar- 
case,  meat,  poaltry,  game,  flesh,  or  fish  which  may 
be  therein,  and  in  case  any  animal,  carcase,  meat, 
ponltry,  game,  flesh,  or  fish  appear  to  him  to  be 
intended  for  the  food  of  man,  and  to  be  unfit  for 
the  food  of  man,  the  same  may  be  seized  ;  and  if 
it  appear  to  any  magistrate,  or  to  the  Sheriff, 
upon  the  evidence  of  a  competent  person,  that 
any  such  animal,  carcase,  meat,  ponltry,  game, 
flesh,  or  fish  is  unfit  for  the  food  of  man,  he 
shall  order  the  same  to  be  destroyed,  or  to  be  so 
disposed  as  ta  prevent  its  being  exposed  for  sale 
or  used  for  such  food ;  and  the  person  to  whom 
such  animal,  oaroase,  meat,  ponltry,  game,  flesh, 
or  fish  belongs,  or  in  whose  custody  the  same  is 
found,  shall  be  liable  to  a  penalty  not  exceeding 
ten  pounds  for  every  animal  or  carcase,  fish,  or 
piece  of  meat,  flesh,  or  fish,  or  any  poaltry  or 
game,  so  found,  and  as  to  which  such  magistrate 
or  Sheriff  shall  be  satisfied  that  it  was  intended 
for  the  food  of  man." 

At  the  calling  of  the  complaint  objection  was 
taken  to  the  relevancy  by  the  agent  of  the  accused 
in  respect  (1)  that  the  complaint  not  setting 
forth  that  the  herrings  alleged  to  be  unfit  for  the 
food  of  man  were  kept  in  the  shop,  not  separate 
and  apart  from  any  animal,  carcase,  meat,  poul- 
try, game,  flesh  or  flsh  which  was  intended  for 
such  food  therein,  there  was  no  relevant  charge 
under  the  section ;  and  (2)  that  the  charges  as  made 
in  the  complaint  did  not  warrant  the  imposition 
of  the  penalty  prescribed  by  the  second  branch  of 
the  section,  nor  did  the  6th  section  of  the  Sum- 
mary Jurisdiction  (Scotland)  Act  1881  apply. 

The  Magistrate  repelled  both  objections.  At 
the  trial  Oaims  and  Buchanan  pleaded  not  guilty ; 
and  after  hearing  the  evidence  led  by  both  parties 
the  Magistrate  held  it  proved  that  on  the  day 
libelled  the  inspector  found  in  the  premises 
used  by  the  accused  for  the  sale  of  fish  "  thirty 
or  thereby  herrings  intended  for  the  food  of 
man,  and  which  were  unfit  for  the  food  of  man, 
and  which  herrings  belonged  to  or  were  found 
in  the  custody  of"  the  accused.  They  were 
found  guilty  of  the  first  offence  alternatively 
charged  in  the  complaint,  and  adjudged  each  of 
them  to  pay  2s.  for  each  fish  so  found,  and  in 
default  of  immediate  payment  to  be  imprisoned 
for  28  days.     The  fines  were  paid. 

The  accused  Oaims  took  a  Oase.  In  the  case 
the  Magistrate  did  not  state  from  what  cause  the 
herrings  were  unfit  for  human  food. 

The  questions  stated  were  (1)  whether  the  com- 
plaint sets  forth  a  relevant  charge  ;  (2)  '^heth' j? 
the  facts  proved  warranted  the  conviction.     „ 

Argued  for  the  appellant — (1)  In  the  which 
plaint  there  was  set  forth  no  statutory  f  incom- 
nnder  the  section  libelled  on.    It  should  hjn,  in  t«« 
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■et  forth  not  only  that  the  herrings  were  seized, 
but  that  they  were  condemned  to  be  destroyed — 
VirUer  t.  Hind,  Nov.  24, 1882,  L.B.,  lU  Q.B.  Div. 
68.  (2)  The  penalty  imposed  did  not  answer  to 
the  offence  npon  the  alleged  proof  of  which  con- 
viction followed.  (3)  The  Magistrate's  statement 
of  facta  was  a  mere  repetition  of  the  complaint 

Argned  for  the  respondent — The  offence  libelled 
is  completed  when  it  is  proved  that  flah  unfit  for 
hnman  food  were  found  in  his  shop,  and  that 
they  were  intended  by  him  for  human  food. 

At  ad  vising — 

LoxD  JDBnaB-Ci.xBK  —  This  complaint  is 
founded  on  a  statute  passed  in  the  year  1850, 
and  the  substance  of  it  is  that  the  accused  had 
exhibited  for  sale  fish  which  was  unfit  for  human 
food.  The  fish,  a  barrel  of  herrings,  was  seized 
by  the  police  officers,  and  the  accused  was 
brought  up  on  a  charge  founded  on  the  statute, 
and  the  Magistrate  having  heard  the  witnesses 
and  considered  the  evidence,  convicted  the 
accused  in  the  following  terms: — "I,  the  said 
Oeorge  Kinross  (the  magistrate),  held  it  to  be 
proved  that,  on  the  day  libelled,  the  respondent 
found  in  the  shop  in  Friars  Street  libelled,  and 
'which  was,  on  the  date  libelled,  kept  and  used 
by  the  appellant  and  the  said  Andrew  Buchanan 
for  the  sale  of  fish,  80  or  thereby  herrings 
intended  for  the  food  of  man,  and  which  were 
unfit  for  the  food  of  man,  and  which  herrings 
belonged  to  or  were  found  in  the  custody  of  the 
appellant  and  the  said  Andrew  Buchanan,  and  I, 
the  said  Oeorge  Kinross,  on  the  evidence  led, 
found  the  appellant  and  the  said  Andrew 
Bnohanan  guilty  of  the  first  offence  alterna- 
tively charged  in  the  complaint,  and  adjudged 
each  of  them  to  pay  2s.  for  each  fish  so  found, 
and  in  default  of  immediate  payment  to  be 
imprisoned  for  twenty-eight  days. " 

Without  going  further  into  the  merits  of  the 
case,  my  own  opinion  is  that  there  are  no  good 
grounds  for  impngning  the  conviction.  The 
magistrates  are  the  judges  of  the  facts.  They 
heard  the  witnesses,  one  of  whom  was  a  doctor, 
they  consideted  his  evidence,  and  they  found 
aoooidingly.  We  cannot  judge  of  tiie  facts ;  and 
I  do  not  think  that  this  complaint  is  irrelevant 
under  the  statute.  It  has  been  suggested  that 
tiie  cause  owing  to  which  the  fish  was  unfit  for 
human  food  is  not  expressed  in  the  complaint. 
It  would  have  been  better  had  it  been  expressed. 
But  the  absence  of  such  expression  is  not  fatal 
to  the  complaint. 

Lobs  Xoxmo — This  is  an  appeal  on  a  Case 
stated.  The  question  whieh  we  have  to  consider 
is  one  of  law  only.  If  a  party  convicted,  or  the 
prosecutor  in  a  case  of  acquittal,  be  dissatisfied 
with  the  magistrate's  judgment,  he  may  ask  the 
magistrate  to  state  a  Case  to  the  Court  of  Appeal. 
But  he  must  state  the  error  in  law  into  which  he 
thinks  the  Magistrate  has  fallen,  and  ask  that  the 
Case  be  stated  with  reference  to  that.  Now,  the 
only  question  of  law  into  which  it  is  here  said 
that  the  Magistrate  had  fallen  into  error  was  that 
the  complaint  did  not  set  forth  that  the  herrings 
alleged  to  be  unfit  for  human  food  were  not  kept 
apart  from  other  human  food.  Now,  I  cannot 
give  any  heed  to  what  the  accused  here  aays,  be- 
cause the  charge  is  that  the  herrings  in  question 
ware  "intended  for  the  food  of  man,"  and  that 
they  were  "unfit  for  human  food."    The  com- 


plaint runs: — "The  said  flah  belonged  to  and 
were  found  in  the  custody  "  of  the  accused,  "  and 
were  intended  for  the  food  of  man,  and  the  same 
were  unfit  for  the  food  of  man."  Now,  alongside 
of  that  it  would  have  been  ridicnloos  to  have 
stated  that  the  herrings  were  not  kept  apart. 
They  could  not  possibly  be  kept  apart  from 
themselves.  That  is  reaUy  the  only  question  of 
law.  Another  point  was  taken  before  us  here, 
although  I  do  not  see  that  it  was  taken  before  the 
Magistrate,  namely,  that  looking  to  the  statute, 
an  order  for  destruction  of  the  fish  ought  to  have 
appeared  from  the  complaint  to  have  been  ob- 
tained as  a  condition-precedent  to  any  oonvio- 
tion.  In  other  words,  the  Magistrate  oonld  not 
convict  unless  he  had  preyionsly  given  an  order 
to  destroy.  I  am  of  opinion  with  all  your  Lord- 
ships  that  that  point  is  also  bad.  For  myself,  I 
should  like  to  say,  that  while  I  think  this  oonvio- 
tion  should  be  affirmed,  I  should  require  much 
exactitude  in  a  prosecution  of  a  fishmonger  for 
having  fish  unfit  for  human  food  in  his  poases- 
sion.  "Unfit  for  food"  are  the  words  of  the 
statute;  but  statutes  often  use  very  general 
terms,  and  it  is  none  the  less  necessary  that 
the  particular  facts  should  be  set  forUi.  I 
do  not  sympathise  much  with  legislation  whioh 
is  intended  to  protect  purchasers  of  food. 
They '  are  generally  very  well  able  to  look 
after  themselves.  And  fish  may  be  unfit  for 
food  for  a  great  variety  of  reasons.  It  ma 
stated  to  us  in  argument  that  it  had  been  too  long 
kept  I  should  imagine  that  there  are  few  fiah- 
mongeis'  shops  which  do  not  contain  fish  in 
that  condition.  When  it  is  too  far  gone  for  the 
wealthier  customers  it  is  sold  cheaper  to  poor 
persons.  I  should  require  in  a  prosecution  sneh 
as  this  a  distinct  specification  of  the  facts  relied 
on,  for  the  scope  of  the  clause  is  enormous.  It 
does  not  signify  to  the  applicability  of  the  statute 
whether  the  matter  of  oomplaint  is  a  oow  or  a 
shrimp.  Ten  pounds  is  the  penalty  for  each 
animal.  Now,  although  I  think  the  party  pro- 
secuted might  have  demanded  greater  speoifiaa- 
tion  he  might  equally  well  abstain.  Hero 
there  was  no  such  requirement  made.  I  think 
a  fishmonger  would  have  been  entitled  not  only 
to  have  the  evidence  set  out — what  the  witneaea 
said,  what  they  confiicted  about — but  also  th« 
facts  themselves.  If  putridity  is  the  fact  proved, 
and  if  that  is  the  subject  of  decision,  that  should 
be  set  out  As  it  is,  it  is  not  even  stated  that  tha 
fish  was  unfit  for  human  food.  I  have  thought 
it  right  to  make  these  remarks  in  refaranoe  to 
the  tremendous  scope  of  the  statute,  and  the 
consequent  need  of  specification. 

IiOBD  OsAioEn.!.  concurred. 

LoBD  M'liASZN — I  concur,  in  great  part,  irith 
the' opinions  which  have  been  deliverad.  I  do 
not,  however,  altogether  agree  in  the  opinion 
of  Lord  Young  in  so  far  as  be  seemed  to  dissent 
from  the  policy  of  the  statute.  I  think  that 
policy  laudable,  and  that  the  public  is  mora 
likely  to  suffer  from  insnffloient  administration 
of  the  statute  than  from  an  oppressive  use  of  it. 

The  Court  dismissed  the  appeal  and  afllrmed 

the  judgment 

Counsel  for  Appellant — Mliannan.    Agtint-  - 

James  M'Oaul,  S.B.O. 

Counsel  for  Bespondent— Low.  Agenta — 
Fraser,  Stodart,  &  Ballingall^.& 

u,yM..uuy^OOgle 
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OOUBT    OF    SESSION. 


Friday,  June  11. 

FIEST    DIVISION. 

[Lord  Lee  Ordinary. 
OIRTAK      AND      PORTPATRIOK      JUNOTION 
RAILWAY  COMPANY  V.   LAMOND   AND 
OTHERS. 

Proeut  —  MttUipUpoittding  —  Oomp^eney — Bes 
jadieata. 

A  railway  company  were  by  Act  of  Par- 
liament aathoriaed  to  issue  debenture  stock 
to  an  amount  not  exceeding  £62,000  to  saoh 
of  their  general  creditors  as  should  demand 
the  same,  to  be  accepted  by  them  in  dis- 
charge of  their  debts.  Oreditors  to  the  ex- 
tent of  £935  thereafter  raised  an  action  to 
have  the  company  ordained  to  issue  to  them 
debenture  stock  to  the  amount  of  their  debt, 
in  -which  decree  was  pronounced.  Decrees 
were  afterwards  obtained  by  other  creditors 
ordaining  the  company  to  issue  such  stock 
to  an  extent  much  exceeding  £82,000.  The 
company  then  raised  a  multiplepoinding  to 
hare  it  found  and  declared  that  they  were 
only  bound  to  issue  stock  to  the  amount  of 
£82,000,  and  that  to  the  persons  having  best 
right  thereto,  and  calling  the  persons  who 
held  decrees  against  tbem  as  defenders.  The 
pursuers  in  the  previous  action,  who  were 
called  as  defenders,  pleaded  that  the  action 
was  incompetent  in  respect  of  the  judgment 
they  held.     I'lea  repMed. 

Oitened  that  the  question  whether  or  not 
the  decree  entitled  the  holders  of  it  to  a  pre- 
ference would  be  determined  in  the  compe- 
tition in  the  multiplepoinding,  and  would  de- 
pend on  the  terms  of  the  Act  of  Parliament. 
Th«  Oirvan  and  Portpatrick  Junction  Railway 
(Arrangement)  Act  1883,  by  section  13  provided 
that  the  oompany  should  create  and  issue  deben- 
tore  stocks  of  several  classes,  and  by  sub-sec- 
tion 8  it  was  provided  that  the  0  debenture  stock 
shoald  not  exceed  in  amount  the  sum  of  £82,000, 
and  should  rank  as  a  charge  upon  the  revenues 
of  the  undertaking  next  after  the  B  debenture 
stock,  and  should  be  issued  at  par  in  exchange 
and  substitution  for  such  Lloyds'  bonds  as  are  due 
from  the  company,  and  interest  thereon  at  a  rate  not 
exceeding  2^  per  centum  per  annum  to  the  11th  day 
of  November  1882,  and  also  for  equal  amounts  of 
other  general  debts  to  any  general  creditor  who 
shonld  demand  the  same,  and  should  be  accepted 
by  saoh  creditors  in  full  discbarge  of  all  monies 
dne  to  them  from  the  company,  and  all  interest 
due  thereon. 

An  action  was  raised  against  the  oompany  by 
Henry  Lamond  and  Bobert  Feel  Lamond,  writers 
in  Olasgow,  to  have  the  defenders  decerned  and 
ordained  to  issue  in  name  of  the  pursuers  deben- 
tnre  stock  of  the  class  0  to  the  amount  of  £935, 
being  interest  and  dividends  in  terms  of  the  Act. 
On  9th  December  the  Lord  Ordinary  (Tbaxnsb) 
deoemed  in  terms  of  the  conclusions  of  the  sum- 
mons. 

"  Opinion. — ^Tbe  pnrsners  are  admitted  oredi- 
ton  of  the  defenders,  and  hold  a  decree  against 
tbe  oompaaj  oonstitnting  their  debt,  amounting 


to  £986,  of  date  21st  July  1880.  They  now  de- 
mand that  in  return  for  their  decree  the  defen- 
ders shall  issue  to  them  0  debenture  stock  for 
the  amount  of  their  debt,  and  interest  thereon 
at  2}  per  cent  from  the  date  of  their  decree  till 
11th  I^vember  1882  in  terms  of  section  IS,  sub- 
section 3,  of  the  Girvan  and  Portpatrick  Junction 
Railway  (Arrangement)  Act  1882. 

' '  The  pursuers  are  in  the  position  of  general 
creditors  of  the  company,  and  entitled  to  demand 
such  debenture  stock  under  the  provisions  of  the 
Act  referred  to.  But  the  defenders  plead  that 
they  are  only  entitled  to  issue  0  debenture  stock 
to  the  extent  of  £82,000,  and  that  their  debts  to 
general  creditors  and  others  entitled  to  the  de- 
benture stock  in  question  far  exceed  that  sum. 
They  therefore  de^ne  to  comply  with  the  pni- 
sners'  demand. 

"  No  0  debenture  stock  has  yet  been  issued  to 
anyone,  and  it  appears  to  me  that  the  defence 
stated  by  the  defenders  is  untenable.  The  Act 
referred  to  does  not  create  any  new  rule  of 
priority  according  to  which  the  0  debentore 
stock  is  to  be  issued.  The  conditions  of  snch 
issue  simply  are  that  creditors  entitled  to  the  O 
debenture  stock  shall  demand  it,  and  of  course 
subject  also  to  this,  that  the  issue  of  such  stock 
has  not  already  reached  the  statutory  limit. 

"  Since  the  discaaaion  took  place  before  me  a 
minute  has  been  lodged  by  the  defenders  stating 
that  other  oreditors  have  demanded  0  debenture 
stock.  I  do  not  regard  that  minute  as  affecting 
the  pursuers'  claim,  which  claim  I  consider  on 
its  merits  as  at  the  date  when  the  stmimons  was 
raised.  In  my  view  the  pursuers  were  entitled 
to  what  they  ask  at  the  date  of  their  demand, 
and  that  they  are  entitled  to  it  now. 

"  I  should  observe  that  the  other  condition  on 
which  the  issne  of  0  debenture  stock  depends, 
namely,  the  raising  of  a  certain  sum  of  money, 
has  been  fulOlled. " 

After  the  discussion  in  the  aboTe-mentioned 
case  demands  ware  made  npon  the  oompany  by 
other  oreditors  for  O  debenture  stock  to  the 
amount  of  £162,323,  and  after  decree  was  pro- 
nounced in  that  action,  decrees  were  obtained 
ordaining  the  company  to  issue  such  debenture 
stock  to  that  amount  or  thereby. 

This  was  an  action  of  multiplepoinding  at  the 
instance  of  the  Oirvan  and  Portpatrick  Junction 
Railway  Oompany,  pursuers  and  real  raisers, 
against  Henry  Lamond,  writer,  Olasgow,  and 
Bobert  Peel  Lamond,  writer  there,  trustees  for 
the  firm  of  H.  &  K.  Lamond,  and  against  the 
other  oreditors,  defenders,  to  have  it  found  and 
declared  "that  the  pursuers  are  only  liable  to 
issne  debenture  stock  of  the  class  0  to  an  amount 
not  exceeding  the  sum  of  £83,000  of  and 
in  the  undertaking  of  the  pursuers'  com-' 
pany  under  The  Qirvan  and  Portpatrick 
Junction  Railway  (Arrangement)  Act  1882, 
and  that  to  the  person  or  persons  who  shall 
be  found  to  have  best  right  thereto,  for  de- 
termining which  the  said  several  persons,  credi- 
tors, or  pretended  creditors  foresaid,  and  all 
others  pretending  right  thereto,  ought  to  produce 
their  respective  grounds  of  debt  and  diligences 
thereon,  or  other  interests  in  and  to  the  said 
stock,  and  dispute  their  preferences  thereto. " 

Defences  were  lodged  by  the  Lamonds  in  which 
they  pleaded — "  (3)  The  present  action  is  incom- 
petent at  the  instance  of  the  real  raiseis,  in  r«< 
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speot  of  the  jndgment  by  the  Lord  Ordinal;  in 
the  action  brought  by  the  present  defenders." 

The  Lord  Ordinary  (Lse)  on  19th  May  1886 
pronowioed  this  interlooator : — "Snstaina  the 
third  plea-in-law  stated  for  the  defenders ;  dis- 
misses the  action  as  iaoompetent  so  far  as  directed 
against  the  defenders  H.  and  B.  P.  Lamond, 
and  decerns;  quoad  ultra  anpersedes  further 
consideration  of  the  canse  until  the  pursuers 
shall  haye  had  an  opportunity  of  considering  the 
prooedare,  if  any,  to  be  proposed  by  them  as 
against  the  absent  defenders. 

"  Opinion. — ^The  defenders  Messrs  Lamond 
hold  a  decree  in  foro  ordaining  the  pursaers  to 
issue  in  their  names  debenture  stock  of  the  olasa 
0,  under  the  Oirran  and  Portpatrick  Junction 
Ballway  (Arrangement)  Act  1882,  to  the  amount 
of  £935,  and  to  deliTcr  forthwith  to  them  a  cer- 
tificate for  such  stock. 

"This  decree  was  given  by  Lord  Trayner  in 
an  action  in  which  the  railway  company  had 
full  opportunity  of  pleading,  and  actually  pleaded, 
that  their  power  of  issuing  such  stock  was  limited 
in  amount  to  de82,000,  and  that  the  daiins  against 
them  greatly  exceeded  that  sum. 

"  It  is  therefore  re»  judicata  that  the  defenders 
are,  notwithstanding  the  circumstances  alleged 
by  the  pursuers,  entitled  to  demand  the  issue  of 
Buoh  stock  in  their  names  to  the  amount  of 
£935,  and  to  obtain  deliTery  of  a  oertifloate  to 
that  effect. 

"To  what  extent  other  creditors  are  entitled 
to  demand  payment  of  their  debts  in  the  form  of 
such  debenture  stock  I  am  not  at  present  called 
upon  to  say.  The  only  parties  who  have  lodged 
defences  are  the  Messrs  Lamond.  They  main- 
tain that  the  present  action  is  incompetent  and 
untenable  as  against  them,  and  I  am  of  opinion 
that  their  defence  must  be  sustained. 

"I  am  bound  to  assume  that  the  judgment 
and  decree  pronounced  by  Lord  Trayner  are  well 
founded,  and  I  see  no  difficulty  in  such  assump- 
tion. The  contention  of  the  railway  company 
in  this  case,  as  in  the  action  at  the  instance  of 
Messrs  Lamond  against  them,  is  that  because 
the  total  amount  of  LJoyds'  bonds  and  general 
debts  due  by  them  exceeds  £82,000,  they  are  not 
bound  to  issue  any  debenture  stock  of  class  0 
until  it  is  ascertained,  in  a  process  of  the  nature 
of  a  mnltiplepoinding,  who  are  the  persons  who 
have  best  right  thereto.  If  that  contention  were 
well  found^  the  judgment  of  Lord  Trayner 
must  b«  bad.  But  it  was  not  reclaimed  against, 
and  it  is  finaL  It  is  also  perfectly  inteUigible 
that  the  Act  of  Parliament  should  limit  the  issue 
of  C  debenture  stock  without  importing  any 
limitation  of  the  debts,  to  the  extinction  of 
which  such  stock  was  to  be  applied.  That  is  the 
point  which  was  raised  in  the  action  at  the  in- 
stance of  Messrs  Lamond,  and  which  was  decided 
against  the  present  pursuers.  But  the  pursuers 
now  ask  that  it  should  be  declared  that  they  are 
only  liable  to  issue  0  debenture  stock  to  an 
amount  not  exceeding  £82,000,  and  that  to  the 
person  or  persona  who  shall  be  found  to  have 
best  right  thereto,  and  they  call  upon  the  credi- 
tors pretending  right  thereto  (inolading  the 
Lamonds)  to  produce  their  respective  grounds  of 
debt  and  diligences  thereon,  or  other  interests  in 
and  to  said  stock,  and  dispute  their  preferences 
thereto.  This  is  manifestly  an  attempt  to  get 
Lord  Trayner's  judgment  overturned  after  it  has 


been  allowed  to  become  final. 

"  I  think  that  the  action  must  be  dismissed  as 
incompetent  so  far  as  the  present  defenden  are 
concerned." 

The  pursuers  reolaimed,  and  argued  that  the 
mnltiplepoinding  was  competent  because  they 
could  only  issue  debenture  stock  to  the  extent  al 
£82,000,  and  decrees  had  been  piononnoed 
against  them  to  the  extent  of  £160,000. 

The  defenders  argued  that  matters  were  then 
just  in  the  same  position  as  when  Lord  Trayner 
pronounced  his  judgment,  with  this  exception, 
that  claims  only  had  been  made  then,  whereas 
decrees  had  afterwards  been  prononnoiBd.  The 
creditors  could  only  get  stock  according  to  pri- 
ority of  application.  The  matter  was  ret  judi- 
cata. 

At  advising — 

IiOBD  Pbbsident — I  have  no  doubt  that  the 
plea  which  has  been  sustained  by  the  Lord 
Ordinary  is  a  bad  plea,  for  the  sustaining  of  that 
plea  has  this  effect,  that  the  Messrs  Lamond  are  pnt 
out  of  the  process.  Now,  the  fund  which  has  been 
thrown  into  Court  is  debenture  stock  of  the  class 
C  amounting  to  £82,000,  which  the  railway  com- 
pany are  entitled  and  bound  to  issue  under  their  Act 
of  Parliament.  If,  then,  that  is  the  fund  tn  medio 
— and  the  Messrs  Lamond  never  could  object  that 
it  was  not  the  fund  tn  medio — it  would  fall  to  be 
distributed  among  the  claimants  who  lodged 
claims.  How  the  Lamonds  are  to  get  any  bene- 
fit by  this  interlocutor  I  do  not  see.  How  they 
are  to  enforce  their  decree,  otherwise  than  by 
lodging  a  claim  in  this  action  I  do  not  see.  If 
Lord  Trayner's  judgment  is  pleaded  by  the 
Lamonds  in  this  mnltiplepoinding  in  support  of  a 
preference,  then  it  will  be  competent  to  deter- 
mine whether  it  entitles  them  to  a  preference  or 
not.  If  it  does  not  entitle  them  to  a  preference 
then  they  will  not  get  it.  The  question  is  one  for 
discussion  in  the  multiplepoinding,  and  if  they 
do  get  a  preference  it  will  be  because  the  statute 
gives  them  such  a  preference  in  virtue  of  the 
judgment  they  hold. 

Loan  MuBX  concurred. 

Lobs  Shand — If  this  process  had  been  raised 
by  one  of  the  other  claimants  on  the  ground 
that  he  was  claiming  stock  which  the  Lamonds 
were  demanding,  it  would  have  been  quite  oom- 
petent.  But  instead  of  there  being  merely 
claims  at  the  instance  of  other  persons,  they  now 
hold  decrees,  so  that  there  is  clearly  double  dis- 
tress. The  question  in  the  mnltiplepoinding  will 
be,  whether  Lord  Trayner's  judgment  gives  the 
Messrs  Lamond  any  preference,  and  that  question 
will  be  discussed  on  its  marita.  But  before  dis- 
cussing that  question  I  think  all  the  parties 
interested  ought  to  be  asked. 

The  Court  recalled  the  interlocutor  reclaimed 
against,  repelled  the  third  plea  stated  for  the 
defenders,  and  remitted  to  the  Lord  Ordinary. 

Counsel  for  Pursaers  (Beclaimers)— D.-F. 
Mackintosh,  Q.C.— Beid.  Agents — Oarment, 
Wedderbum,  ft  Watson,  W.a 

Counsel  for  Defenders  (Bespondents) — ^B.  V. 
Campbell— Ure.  Ageut»— W.  ft  J.  Bnmeas, 
W.S. 
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Friday,  June  11. 

F  I  B  S  T     dTv  I  S  I  0  N. 

[Lord  Einnear,  Ordinary. 
SIB  HAUBICS  DTTFF  GORDON  V.  CUALM£BS 
AMD  OTHERS. 

Ewiail  —  DiKniaU  —  TrtMt  —  Jos    qaaesitom  — 
Lapted  Tratt—Be-BrUaU. 

Q,  an  heir  of  entail  in  possession  of  lands 
held  under  an  entail  dated  in  1811,  entered 
into  an  agreement  with  the  three  next  heirs, 
whereby  he  obtained  their  consent  to  dis- 
entail the  lands  of  M,  which  were,  disoon- 
tignons  to  the  main  estate  of  F.    The  lands 
of  M  after  being  disentailed  were  conveyed 
to  trosteeB  with  power  inter  alia  to  sell  them, 
and  with  the  price  pay  debt  affecting  the 
estate  of  F,  if  any  snoh  debt  there  were,  and 
piirohaae  lands  contigaons  to  F  for  the  pur- 
pose of  adding  them  to  that  estate.     M  re- 
mained unsold,  but  a  succeeding  heir,  who 
was  also  G's  heir-at-law,  disentailed  F.     Hdd 
that  the  contract  being  onerous  there  was  a 
jrt»  guatUwn  conferred  by  it  on  every  heir 
called  by  the  entail,  and  that  therefore  the 
heir  who  disentailed  and  acquired  the  estate 
of  F  in  fee-simple  was  not  entitled  as  heir- 
at-law  to  declarator  that  the  trust  had  lapsed 
and  that  the  lands  of  M  had  fallen  to  him, 
but,  on  the  contrary,  that  the  trustees  were 
still  bound  to  acquire  suitable  lands  with  the 
price  of  M,  and  entail  Ibem  on  the  heirs 
called  by  the  entail  of  1811. 
This  was  an  action  by  Sir  Maurice  Dnfl  Gordon 
of  Fyrie,  Aberdeenslure,  against  the  trustees  of 
the  deceased  Charles  Gordon  of  Fyvie,  in  which 
the  pursuer  sought  to  have  it  found  and  declared 
that  a  trust  created  by  Oharles  Gordon  had  lapsed, 
and  that  the  trustees  were  bound  to  make  over 
to  him  the  entire  trust-estate  as  heir-at-law. 

In  1849  Charles  Gordon  of  Fyyie  was  heir  of 
entail  in  possession  of  the  entailed  estates  of 
Fyvie  in  Aberdeenshire,  and  Marycnlter  in  Kin- 
cardineshire, under  an  entail  executed  in  1811  by 
the  Honourable  Gtoneral  William  Gordon  of  Fyrie. 
In  that  year,  1849,  OharlesGordon  desired  under 
the  powers  of  the  Entail  Amendment  Act  1848 
(11  and  12  Vict  cap.  86),  to  disentail  Marycnlter. 
He,  as  heii  in  possession,  entered  into  a  contract 
in  October  1849  with  his  three  sons,  the  three 
next  heirs  then  entitled  to  succeed,  and  whose  con- 
sents were  necessary  to  Uie  disentail,  on  the  narra- 
tive that  he  had  appUed,  with  their  consents,  for 
authority  to  disentail  Marycnlter,  whereby  he 
agreed  that  on  the  proposed  disentail  of  Mary  oulter 
being  carried  through  he  or  the  heir  who  might 
be  in  possession  of  the  entailed  estate  at  the  time 
of  the  completing  of  the  disentail  should  immedi- 
ately convey  the  said  lands  and  estate  to  trustees 
with  certain  powers  as  to  management,  and  par- 
ticularly with  power  to  sell,  and  for  the  purposes 
of  (1)  payment  of  the  expenses  of  the  tmst ;  (2) 
that  the  capital  of  the  price  obtained  from  the  sale 
of  the  disentailed  lands  should  be  laid  out  in  pay- 
ing the  capital  of  the  debts  affecting  the  entailed 
estate,  if  any  there  might  be,  but  not  in  payment  of 
provisionB  to  wives,  etc. ,  these  being  payable  out  of 
the  rents ;  "  (  ThiriaT)  The  said  price  or  prices  shall 
be  applied  in  the  purchase  of  land  lying  as  nearly 
TOio  mil. 


contignons  as  can  be  got  to  the  lands  and  estate  of 
Fyvie,  and  judged  to  be  a  valuable  addition  to  the 
entailed  estate,  and  the  said  lands,  when  pur- 
chased, shall  be  conveyed  by  the  said  trustees  to 
the  heir  of  entail  in  possession  of  the  estate  of 
Fyvie  at  the  time,  and  to  the  heirs  succeeding  to 
the  said  entailed  estate,  with  and  under  the  whole 
provisions  and  conditions  of  the  foresaid  deed  of 
entail  by  the  said  Honourable  General  William 
Gkirdon  of  Fyvie,  and  which  lands  so  to  be 
acquired  by  the  said  trustees  shall  be  purchased 
by  them  at  the  sight  and  with  the  approbation 
of  the  heir  of  entail  in  possession  of  the  entailed 
estate  of  Fyvie  for  the  time,  or  of  the  factor  or 
manager  appointed  by  him ;  {Fourth')  Until  a 
proper  opportunity  for  investing  the  said  price 
or  prices  in  the  purchase  of  land  as  aforesaid, 
the  said  trustees  shall  invest  the  same,  or  such 
part  thereof  as  may  not  at  the  time  be  laid  out 
in  the  purchase  of  land,  upon  such  security  as 
may  appear  to  them  to  be  adequate  and  sufficient 
at  the  time,  and  which  investment  shall  be  made 
in  their  own  names,  and  they  shall  be  entitled  to 
uplift  the  sums  so  invested,  and  to  re-invest  the 
same  as  they  may  think  proper. "... 

In  fulfilment  of  this  arrangement  a  trust-disposi- 
tion was  executed  in  January  1850  by  Charles 
Gordon,  proceeding  on  the  narrative  that  he  had 
entered  into  the  contract  of  1849  with  his  three 
sons,  that  the  disentail  had  been  executed,  that  the 
approval  of  the  Court  to  the  procedure  was  forth- 
with expected,and  that  thestepsnecessaryforcom- 
pleting  the  disentail  would  forthwith  be  carried 
through,  BO  as  to  vest  the  lands  of  Marycnlter  in 
bis  person  in  fee-simple.  He  accordingly  conveyed 
and  made  over  to  trustees,  for  the  purposes  of  the 
contract  of  1849,  the  lands  and  estate  of  Marycnlter. 

The  trustees  accepted  office  and  completed 
their  title  to  the  disentailed  lands  of  Marycnlter. 
No  suitable  lands  contiguous  to  the  estate  of 
Fyvie  having  been  secured  by  the  trustees,  Mary- 
cnlter remained  unsold,  and  the  income  was  paid 
by  the  trustees  to  the  heir  in  possession  of  Fyvie. 
At  the  date  of  this  case  the  tmstees  were  P.  H 
Chalmers  and  Sir  Maurice  Duff  Gordon  (the  pur- 
suer himself). 

In  1884  the  pursuer  of  the  present  action,  who 
was  a  grandson  of  a  younger  brother  of  the  said 
Oharles  Gordon,  succeeded,  as  heir  of  entail,  to 
the  estate  of  Fyrie.  In  April  of  the  same  year 
he  executed  an  instrument  of  disentail  of  the 
lands  of  Fyvie,  which  was  recorded  in  the 
Register  of  Entails  under  the  authority  of  the 
Court  on  8th  May  1884. 

In  October  1884  the  present  action  was  raised 
by  Sir  Maurice  Duff  Gordon  against  the  snrviv- 
ing  assumed  trustees  under  the  trust-disposition 
of  Charles  Gordon,  and  also  against  the  three  heirs 
called  toBuooeed  under  the  aforementioned  entail 
of  1811,  in  their  order  next  after  himself. 

The  pursuer  sought  by  the  conclusions  of  his  sum- 
mons to  have  it  found  and  declared  that  the  trust 
created  by  Charles  Gordon's  trusudeed  of  1860, 
had,  as  regarded  the  2d  and  8d  purposes,  lapsed  and 
become  inoperative,  and  that  the  defenders,  the 
trustees  thereunder,  were  bound  to  denude  thereof 
in  his  favour,  and  make  over  the  trust-estate  to  him. 
Alternatively  he  sought  declarator — "{Firii\ 
that  the  trust-estate  conveyed  by  and  held  under 
the  said  trust-disposition  and  relative  deeds  of 
aasomption  is  held  by  the  said  Patrick  Hender- 
son Chambers  and  Sir  Maurice  Duff  Gordonj  aa 
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trosteee  foreaoid,  in  tnut  for  the  pnipose  of 
gelling  the  same,  or  8o  mach  thereof  as  may  be 
necenary,  and  out  of  the  capital  of  the  price  or 
prices  obtained  therefrom,  of  paying  off  the 
capital  of  the  debts  which  affected  the  lands  and 
estate  of  Fyvia  and  others  in  the  oonnty  of  Aber- 
deen, at  the  date  of  the  disentail  thereof  on  the 
8th  day  of  May  1884,  other  than  the  proTisions 
to  wives  and  children,  which  in  terms  of  the 
entail  of  the  said  lands  and  estate  of  Fyrie  and 
others  mnst  be  paid  out  of  the  rents  or  other 
anhual  income ;  and  the  said  Patrick  Henderson 
Ohalmers  and  Sir  Maorice  Duff  Oordon,  as  trus- 
tees foresaid,  ought  and  should  be  decerned  and 
ordained,  by  decree  foresaid,  forthwith,  or  in  due 
oonise  of  reaUsation,  to  sell  the  said  trust-estate, 
or  BO  much  thereof  as  may  be  necessary  for  that 
purpose,  and  either  to  pay  off  the  capital  of  the 
aaid  debts  or  to  make  payment  to  the  pursuer  of 
the  sum  of  .£28,000  sterling,  or  such  other  sum, 
less  or  more,  as  shall  be  ascertained  in  the  course 
of  the  process  to  follow  hereon  to  be  the  amount 
of  the  debts  affecting  the  said  lands  and  estate  of 
Fyvie  and  others  falling  within  the  second  por- 
poae  of  the  said  trust ;  and  (i8won<%).  It  ought 
and  should  be  found  and  declared  that  quoad 
til^a  the  said  trust-estate  is  held  by  the  said 
Patrick  Henderson  Ohalmers  and  Sir  Maurice 
Duff  Gordon,  as  trustees  foresaid,  in  trust  for 
the  pursuer  and  his  heirs  and  assignees,  or  other- 
wise, in  trust  for  the  pursuer  and  the  series  of 
heirs  who  would  haTe  succeeded  after  him  to  the 
said  lands  and  estate  of  Fyrie,  under  the  dis- 
position and  deed  of  entail  thereof  granted  by 
the  deceased  Honourable  General  William  Gordon 
'  of  Fyvie,  dated  30th  April,  and  recorded  in  the 
Begiater  of  Tailzies  I2th  June,  and  in  the  Books 
of  Oouncil  and  Session  12th  September,  all  in 
the  year  1811." 

He  maintained  that  the  trust  erected  by  Charles 
Gordon  had  come  to  an  end,  and  altematively,  if 
it  should  be  held  that  it  still  continued,  that  the 
trustees  held  in  trust  for  him,  and  at  all  events 
did  so  to  the  extent  necessary  to  pay  off  the  debt 
secured  onFyvie  at  the  datewhenit  was  disentailed. 

He  averred  that  the  debt  affecting  Fyvie  at 
the  time  it  was  disentailed  amounted  to 
£19,088,  98.  2d.,  also  that  Fyvie  was  the  leading 
family  estate,  the  rental  being  £8000,  while  that 
of  Maryculter  was  £1200. 

He  pleaded — "(1)  The  second  and  third  pur- 
poses of  the  said  trust  having  become  inopera- 
tive throxigh  the  disentail  of  Fyvie,  and  none  of 
the  defenders  having  any  right  or  interest  to 
insist  on  the  exact  fulfilment  of  the  trust,  the 
pursuer,  as  heir-at-law  of  the  truster,  and  also  as 
the  person  who  would  have  been  heir  in  poeses- 
sion  of  Fyvie  under  the  entail  thereof,  is  entitled 
to  have  decree  of  declarator  and  denuding  in 
terms  of  the  first  alternative  conclusions.  (U) 
Alternatively,  if  the  trust  falls  to  be  carried  out 
according  to  its  terms,  the  pursuer,  as  proprietor 
of  the  formerly  entailed  estate  of  Fyvie,  and 
creditor  in  the  obligation  incumbent  on  the  trus- 
tees under  the  second  purpose,  is  entitled  to  have 
the  Fyvie  debt  paid  off  or  provided  for  in  terms 
of  the  conclusions  thereanent,  and  on  a  sound 
construction  of  the  trust-deed  he  is,  in  the  event 
which  has  happened,  entitled  to  decree  in  terms 
of  oneror  other  of  the  remaining  conclusions." 

The  trustees  lodged  defences  stating  that  they 
occupied  a  neutral  position,  and  would  execute 


the  trust  of  1850  as  the  Court  might  ordain. 

They  pleaded  that  all  parties  were  not  called, 
in  respect  that  though  the  pursuer  had  called  the 
three  heirs  next  after  him  in  the  entail  he  had 
not  called  the  other  substitutes,  and  a  supple- 
mentary summons  calling  them  was  raised. 

The  three  next  heirs  (to  two  of  whom,  as  being 
in  minority,  Mr  J.  P.  Bannerman,  W.S.,  was  ap- 
pointed euriiUiT  ad  litem)  stated — "The  second 
purpose  of  the  trust  to  which  the  payment  of  the 
price  of  Maryculter  is  to  be  applied  has  failed  by 
reason  of  the  disentail  of  Fyvie  on  19th  April  1884. 
The  third  purpose  of  the  said  trust  has  now  oome 
into  operation,  and  the  trustees  now  hold  Mary- 
culter in  trust  to  sell  the  same  and  purchase  lands 
to  be  entailed  on  the  heirs  called  in  the  destina- 
tion of  the  Fyvie  and  Maryculter  entail  of  1811. 
The  trustees  are  bound  to  proceed  in  the  execu- 
tion of  the  said  trust,  using  their  discretion  in 
carrying  out  the  sale  of  Maryculter  and  the  pur- 
chase and  entail  of  other  lands,  unless  the  pur- 
suer shall  now  proceed  with  an  application  to  the 
Court  to  acquire  the  lands  in  fee-simple  under 
the  Bntherfurd  and  subsequent  Entail  Statutes. 

They  pleaded— "(1)  The  estate  of  Fyvie  hav- 
ing been  disentailed,  the  second  purpose  of  the 
trust-deed  of  1850  has  failed,  and  Uie  trustees 
are  not  entitled  to  apply  any  part  of  the  price  of 
Maryculter,  when  sold,  in  disburdening  the  fee- 
simple  estate  of  Fyvie.  (2)  The  third  purpose 
of  the  trust-deed  of  1860  having  oome  into 
operation,  the  trustees  are  bound  to  apply  the 
price  of  Maryculter,  when  sold,  in  the  purchase 
of  lands  to  be  entailed  on  the  heirs  called  in  the 
destination  of  the  Fyvie  and  Maryculter  Entail 
of  1811,  and  meantime  to  hold  the  Maryculter 
estate  for  these  heirs." 

On  2l8t  November  1886  the  Iiord  Ordinary  r«- 
pelled  the  pleas-in-law  for  the  pursuer,  and 
assoilzied  the  defenders. 

"  Note. — The  pursuer  brings  this  action  in  two 
characters,  that  of  heir-at-law  of  Charles  Gordon, 
the  granter  of  the  trust-disposition,  and  that  of 
proprietor  in  fee-simple  of  the  disentailed  estate 
of  Fyvie.  The  first  oonolnsion  of  the  summons 
is  maintainable  solely  in  the  character  of  heir-at- 
law.  For  under  this  conclusion  the  pursuer 
seeks  to  have  it  declared  that  the  trust  oi«ated 
by  Charles  Gordon's  trust-disposition  of  18S0 
has  become  inoperative  in  all  its  purposes  except 
the  first  (which  relates  to  the  payment  of  ex- 
penses), and  has  lapsed,  and  that  the  trustees  are 
bound  to  make  over  the  entire  trust-eetate  to  him 
as  heir-at-law.  The  pursuer's  contention  on  this 
head  appears  to  me  to  be  quite  untenable. 

"Thie  second  purpose  has  failed  by  reason  of 
the  disentail  of  Fyvie,  but  the  third  ia  in  my 
opinion  still  subsisting  and  effectlTe.  If  the 
trust-disposition  had  been  purely  gratnitoos  I 
should  still  have  thought  that  it  subsisted,  not- 
withstanding the  disentail  of  Fyvie,  for  the 
benefit  of  the  persons  who  would  have  been 
entitled  to  succeed  to  that  estate  under  the 
destination  of  1811.  For  although  this  specific 
purpose  of  the  trust  cannot  now  be  achieved  in 
the  precise  form  and  manner  prescribed,  there 
remains  the  general  purpose  which  is  still  per- 
fectly attainable  and  effectual,  viz. — the  settle- 
ment of  the  estate  of  Maryculter,  or  its  proceeds, 
for  the  benefit  of  the  heirs  of  entail  of  Fyvie. 
But  the  trust-disposition  was  not  gratuitous,  but 
was  made  in  performance   of  an  agreement 
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between  Ohailes  Oordon,  the  gnrnter  of  the 
deed,  -who  waa  then  heir  in  possession  under 
William  Gordon's  entail  of  1811,  and  his  three 
sons,  who  were  the  heirs  next  entitled  to  sncceed 
in  their  order  to  the  entailed  estate.  B;  this 
agreement  the  estate  of  Maryculter,  which  till 
then  had  been  held  along  with  Fyrie  onder  the 
entail  1811,  was  disentailed  and  conveyed  to 
tmstees  for  the  purpose  of  clearing  off  debt 
affecting  the  entailed  estate,  and  secondly  for 
the  purpose  of  selling  Maryculter  and  buying 
lands  in  the  neighbourhood  of  Fyvie,  to  be 
added  to  that  estate,  and  held  along  with  it 
under  the  conditions  of  the  entail.  There  can 
be  no  question  as  to  the  position  of  Charles 
Oordon  onder  this  trust-deed.  As  the  Lord 
President  explains  in  the  case  of  L.  FHneeutle  ▼. 
Dunmore,  3  B.  346,  '  he  was  no  longer  fee- 
simple  proprietor.  He  had  diyested  himself  of 
that  character,  and  he  was  beneficiary  under 
this  trust,  and  institute  in  the  deed  of  entail  to 
be  executed  by  the  trustees  when  they  had  sold ' 
Sfaryonlter  and  acquired  other  lands.  He  was 
thus  in  the  position,  as  the  pursuer  is  now  in  the 
position,  contemplated  by  the  27th  section  of  the 
Entail  Amendment  Act.  The  pursuer  is  entitled 
to  demand  a  conveyance  of  the  trust-estate,  pro- 
vided he  complies  with  the  conditions  of  the 
Entail  Amendment  Act;  but  he  cannot  obtain 
such  a  conveyance  upon  any  other  terms.  For 
the  heirs  under  the  entail  of  Fyvie  have  a^'tM 
quatitum  under  the  trust-deed,  and  there  can  be 
no  question  as  to  the  nature  of  their  right.  It  is 
just  the  right  of  a  series  of  heirs  entitled  to  suc- 
ceed in  their  order  under  a  tailzied  destination. 
For  the  trust-estate  is,  by  virtue  of  the  27th 
section  of  the  Rutherfurd  Act,  to  all  intente  and 
purposes  an  entailed  estate,  subject  to  disentail, 
upon  the  same  conditions  as  if  a  formal  deed  of 
entail  had  been  executed  of  the  date  it  bears. 
The  interests  of  the  heirs  who  are  entitled  to 
gaoceed  to  the  pursuer  may  therefore  be  deter- 
mined by  a  disentail  in  a  proper  application  to 
the  Court  for  that  purpose,  but  in  no  other  way. 
The  notion  that  by  disentailing  Fyvie,  the  pur- 
suer has  extinguished  the  right  of  the  heirs  of 
entail  in  Maryculter,  which  he  has  not  disen- 
tailed, appears  to  me  to  be  extravagant.  The 
same  considerations  are  sufficient  for  the  disposal 
of  the  alternative  conclusions.  The  pursuer 
caxmot,  in  my  opinion,  have  the  trust-estate 
applied  in  paying  debts  affecting  his  estate  of 
Fyvie,  because  Fyvie  has  been  disentailed,  and 
in  that  condition  of  matters  to  pay  off  the  debts 
on  Fyvie  would  not  be  to  execute  but  to  defeat 
the  trust  by  giving  to  the  pursuer  for  his  own 
exclusive  benefit  an  estate  in  which  he  was 
intended  to  have  only  the  interest  of  an  heir  of 
entail.  The  decree  which  is  asked  would  simply 
g^ve  the  pursuer  the  benefit  of  a  disentail  without 
bis  being  required  to  satisfy  the  conditions  upon 
which  a  disentail  may  be  obtained.  It  is  said 
that  if  the  action  fails  the  result  will  be  to  give 
the  heirs  an  interest  in  the  trust-estate  which 
was  not  contemplated  by  the  trust-deed,  or  by 
the  agreement  on  which  it  followed,  since  it  was 
not  intended  that  they  should  have  any  higher 
light  in  Maryculter  than  the  existing  entail  gave 
tlMm  in  Fyvie.  But  their  interest  in  each  estate 
is  precisely  the  same  so  long  as  both  entails  sub- 
sist. If  the  oonditions  upon  which  the  two 
estates  are  disentailable  by  an  heir  in  the  position 


of  the  poisner  are  different,  that  arises  from  tha 
operation  of  the  Entail  Amendment  Act. 

"It  was  impossible  to  make  a  trust  for  entail- 
ing land  in  1850  which  should  not  be  subject  as 
regards  disentailing  to  the  conditions  applicable 
to  entails  dated  after  1848. 

' '  The  second  alternative  of  the  last  conclusion 
of  the  summons  expresses  accurately  the  general 
purpose  for  which  the  trustees  now  hold  the 
estate ;  but  as  this  part  of  the  conclusion  is 
dependent  upon  the  first  part,  it  is  unnecessary 
to  qualify  the  absolvitor. " 

The  pursuer  reclaimed,  and  argued  that  he  was 
entitled  to  succeed  under  the  first  conclusion  of 
the  summons,  and  to  have  the  debts  of  Fyvie 
cleared  off.  It  was  clear  that  the  second  and 
third  purposes  of  the  trust-disposition  had  failed, 
and  it  was  no  objection  to  what  the  pursuer  was 
here  asking  that  he  himself  had  disentailed  the 
lands  which  he  wished  to  dear  from  debt 
The  trust  had  lapsed — Love't  Trtuteet  v.  Lote, 
Dec.  19,  1879,  7  B.  410,  24  D.  1191.  Having 
failed  in  its  second  purpose,  there  was  dearly 
no  existing  trust,  and  the  estate  of  Maryculter 
resulted  to  the  pursuer  as  heir-at-law  of  the 
truster.  The  truster's  purpose  was  to  benefit  the 
estate  of  Fyvie  by  payment  of  debts,  and  by 
adding  to  the  estate.  It  was  not  to  confer  a 
benefit  on  any  specific  legatee.  All  through  the 
trust-deed  this  could  be  seen  to  be  its  essential 
purpose.  But  the  truster  overlooked  the  fact 
that  Fyvie  could  be  disentailed,  though  the  trust- 
deed  in  1850  made  a  new  entail  as  regards  Mary- 
culter, which  could  not  be  disentailed  as  Fyvie 
could  be.  If,  however,  the  trust-deed  and  the 
agreement  on  which  it  proceeded  failed,  then 
the  pursuer  must  be  heir  of  entail  under  the 
old  (1811)  entail  of  Maryculter.  But  again,  if 
it  were  considered  that  the  trust-disposition  alone 
failed,  while  the  agreement  emlxMlied  in  the 
contract  of  1849  remained  in  force,  then  the 
pursuer  was  fee-simple  proprietor  of  Mary- 
culter, subject  only  to  the  agreement  That 
agreement  was  satisfied  by  the  trust-deed.  The 
parties  took  the  risk  of  the  trust-deed  failing  to 
defend  the  agreement  If  it  had  failed  to  do  so 
nothing  more  could  be  enforced  under  the  agree- 
ment. Either  you  out  down  the  trust-deed  and 
then  the  pursuer  succeeded  as  heir-at-law  of  the 
truster  Charles  Oordon,  or  you  put  all  parties 
into  the  position  that  existed  before  1849  by 
cutting  down  both  the  agreement  and  trust-deed 
of  1849,  and  then  the  pursuer  succeeded  aa 
heir  of  entail  of  Maryculter  nnder  the  old 
entail  of  1811.  Even  assuming  that  the  general 
scheme  of  the  trust  bad  failed,  still  if  the  Court 
were  of  opinion  that  so  far  as  possible  the 
purposes  of  the  trust-deed  ought  to  be  carried 
out,  then  the  debt  on  Fyvie  must  be  paid.  If  it 
were  dedded  that  Maryculter  must  be  re-entailed 
on  the  heirs  named  in  the  Fyvie  entail,  then  by 
the  same  reasoning  debt  on  Fyvie  must  be  paid. 
The  estate  of  Fyvie  had  a  fut  eredtti  over  the 
trust  estate  of  Maryculter.  The  arguments 
against  this  purpose  {i.e.,  the  payment  of  Fyvie 
debts!  still  subsisting  all  told  against  any  of  the 
purposes  of  the  trust  subsisting.  According  to 
the  Lord  Ordinary,  the  pursuer  the  day  before 
the  disentail  of  Fyvie  in  1884  could  have  had 
the  debts  on  that  estate  paid  and  then  disentailed 
it,  but  now  after  the  dis«itail  he  could  not  a^  the 
trustees  to  pay  those  debts,    Wm  he  to  forfeit 
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£28,000  merely  owing  to  the  prooedore  he  had 
adopted't— (4th  Beotionof  BnUierford  Act)  If 
it  weie  argned  that  the  only  debts  to  be  paid  by  the 
tmstees  were  those  due  in  1850,  the  answer  was 
that  this  would  not  be  in  accord  with  the  main 
purpose  of  the  trust-deed,  which  is  the  benefit  of 
Fyvie.  The  trust-deed  met  the  events  which 
happened  and  satisfied  the  principle  of  Lord 
Stair's  case — (Lord  Stair's  case,  5  Shaw  419,  and  3 
W.  A  S.  414,  614)  GorcUm  t.  Qordon't  TruOeet, 
March  2,  1866,  4  Macph.  601. 
'  Beplied  for  respondents — In  interpreting  the 
clanse  containing  the  third  purpose  of  the  trust- 
deed  the  Court  most  look  at  the  contract  contained 
in  the  trost-dispoaition  and  agreement  When 
there  was  no  specific  time  fixed  for  the  implement 
of  the  tmBt,then  the  result  was  that  the  Court  most 
oonaider  a  year  to  be  the  time  within  which  the 
trast  most  be  implemented.  Hence  the  Court  must 
suppose  Maryoulter  sold  in  1861,  and  a  new 
estate  then  re-entailed  on  the  same  series  of 
heirs  as  those  named  in  the  1811  entail.  The 
•boTe  referred  to  ease  of  Stair,  and  such  cases, 
went  npon  the  intention  of  the  truster.  In  the 
case  of  Di^cion't  Tutor*  y.  8eott,  Kovember  2, 
1863,16  D.  1,  accumulation  was  ordered  by  a  deed, 
and  the  Court  decided  that  such  accumulation 
should  go  on  for  one  year.  In  1861,  one  year 
after  the  trust-deed,  and  for  nine  years  later,  there 
were  no  debts  upon  Fyrie,  and  therefore  the 
second  purpose  of  the  trust-deed  failed,  and  the 
third  purpose  came  into  force.  The  8d  purpose 
was  in  force,  though  some  of  its  clauses  could  not 
be  fulfilled.  These  clauses  were  not  essential,  and 
the  third  purpose  must  stand— Zord  Lorudale  t. 
OounUtt  of  Berehtaidt,  8  Kay  and  Johnstone  186; 
and  Oordon  ▼.  Oordon'i  Triuteei,  above  referred 
to.  In  1850  a  new  entail  of  Marycnlter  was  di- 
rected, and  the  date  of  the  trust-deed  must  be  con- 
sidered as  the  d^  of  new  entail — Oraham  v. 
Stewart,  March  15,  1862,  IS  D.  658,  and  5 
M 'Queen  295 — Balgowan  case.  Further,  Lord 
Fineattle  v.  Lord  Dunmore,  January  14,  1876,  8 
B.  845,  The  main  object  of  the  trust-deed  was 
to  strengthen  the  estate  of  Fyvie  for  the  benefit 
of  a  certain  series  of  heirs.  The  pursuer 
could  not  take  the  advantage  of  the  second 
purpose  of  the  trust-deed,  i.0.,  the  payment  of 
debts  upon  Fyvie,  for  that  would  be  for  his  bene- 
fit alone  as  an  individual,  since  Fyvie  had  been 
disentailed,  and  this  would  defeat  the  true  pur- 
pose of  the  trust-deed,  which  was  not  to  benefit 
one  individual  but  a  series  of  heirs. 

At  advising — 

Ijobd  FsBsiDBrr — The  deed  of  entail  of  Fyvie 
wa*  made  in  the  year  1811,  and  it  comprehended 
not  only  the  estate  of  Fyvie  in  the  county  of 
Aberdeen,  but  also  the  estate  of  Maryoulter  in 
the  adjoining  county  of  Kincardine,  but  which 
last  estate  was  not  contiguous  to  the  main  estate 
of  Fyvie.  That  entail  subsisted  and  was  carried 
into  effect  throughout  the  succession  of  a  series 
of  heirs,  until  in  the  year  1849  the  estate  came 
to  be  vested  in  Charles  Oordon  as  the  heir  in 
possession.  The  Entail  Amendment  Act  of  1848 
had  just  been  passed,  and  it  would  appear  that 
Mr  Charles  Gordon  directed  his  attention  to  the 
provisions  of  that  statute  for  the  purpose  of  see- 
ing whether  he  could  take  any  advantage  from 
it.  He  found  that  be  could  if  he  pleased  dis- 
entail the  whole  estate  with  the  consent  of  the 


three  next  heirs  of  entuL  But  that  was  not  at 
all  his  object  On  the  contrary,  his  view  seems 
to  have  been  rather  to  do  everything  ha  could 
for  the  maintenance  of  the  entail  and  for  tiie 
advancement  of  the  interests  of  the  heirs  of 
entail.  And  accordingly  he  obtained  the  con- 
sent of  the  three  next  heirs  (who  were  his  own 
sons)  to  disentail,  not  the  entire  estate,  bat  only 
the  lands  of  Marycnlter,  which  as  I  haTC  said 
were  not  contiguous  to  the  main  estate  of  Fyriek 
But  instead  of  purchasing  the  consent  of  the 
next  heirs  in  the  ordinary  way,  by  the  payment 
of  a  sum  of  money  in  lieu  of  their  expectancy  of 
succession,  he  made  a  contract  with  them,  and 
in  pursuance  of  that  contract  he  executed  a  trust- 
deed  conveying  the  estate  of  Marycnlter  to 
certain  tmstees  for  purposes  which  most  be 
particularly  examined.  The  object  he  had  in 
view  was  mainly  to  get  quit  of  the  lands  of 
Maryoulter  and  to  sul»titnte  in  their  place  other 
lands  lying  more  contiguous  to  the  main  estate 
of  Fyvie,  and  so  to  consolidate  the  entailed 
estate  Now,  this  contract,  in  pursuance  of 
which  the  trust  was  afterwards  executed,  con- 
tains within  itself  the  whole  provisions  d  that 
trust,  and  it  is  only  necessary  to  examine  one  of 
these  deeds,  because  the  trust  is  just  an  echo  of 
the  contract.  The  contract  provides  that  the 
said  Charles  Gordon,  and  failing  him  his  son 
who  may  be  at  the  time  in  possession  of  the 
estate,  and  shall  obtain  right  to  the  disentailed 
lands,  shall  immediately  npon  the  said  disentail 
being  completed  execute  a  trust-disposition  con- 
veying the  said  lands  of  Marycnlter  and  others 
to  certain  persons  therein  named  as  trustees, 
with  power  to  them  to  enter  into  possession  and 
management,  and  with  power  to  sell  and  dispooa 
of  the  said  trust  estate  either  by  pubUc  ronp  or 
private  bargain,  and  that  either  in  whole  or  in 
lots  as  they  may  deem  most  expedient  with  the 
view  of  obtaining  the  highest  price  for  the  same, 
and  to  grant  all  necessary  conveyances.  And 
then  follow  the  purposes  which  are  to  be  in- 
serted in  the  trust-deed.  The  first  purpose  is 
the  payment  of  the  expenses  of  the  trust  and  of 
disentailing  the  said  lands  and  others,  lliat  is 
to  be  paid  out  of  the  proceeds  of  the  sale  of  the 
lands  conveyed,  and  not  out  of  the  annual  inoome 
arising  from  the  trust  estate,  the  said  Charles 
Gordon  or  the  heir  succeeding  in  the  event  at 
his  death  being  entitled  to  the  whole  annnal 
inoome  arising  from  the  said  trust  estate.  Tha 
second  purpose  is  that  the  capital  of  the  price  or 
prices  obtained  from  the  said  disentailed  i«'«'i« 
and  others  shall  be  laid  out  in  the  payment  of 
the  capital  of  debts  affecting  the  entailed  estate, 
if  any  there  be,  but  not  in  payment  of  the  pro- 
visions to  wives  or  children,  which  in  terms  of 
the  entail  must  be  paid  out  of  the  rents.  And 
the  third  purpose  is— "The said  price  or  prices 
shall  be  applied  in  the  purchase  of  lands  lying  as 
nearly  contiguous  as  can  be  got  to  the  lands  and 
estate  of  Fyvie,  and  judged  to  be  a  valuable 
addition  to  the  entailed  estate,  and  the  said 
lands  when  purchased  shall  be  conveyed  by  the 
said  trustees  to  the  heir  of  entail  in  poaseesion  of 
the  estate  of  Fyvie  at  the  time,  and  t6  the  heirs 
.succeeding  to  the  entailed  estate  under  the  desU* 
nation,  and  with  and  under  the  whole  provisiona 

and  conditions  of  the  foresaid  deed  of  entail " 

that  is,  the  deed  of  1811.    And  then  it  is  provided 
farther,  that  until  a  proper  opportanity  for  in* 
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▼eating  the  money  shall  be  got,  it  mity  be  inrested 
otherwiae.  Now,  that  ia  the  anbatsnce  of  the 
oontraot  made  between  Oharles  Gordon  and  hie 
three  sons,  and  I  need  hardly  say  that  it  waa  not 
only  an  onerons  contract,  but  it  was  aleo  a  oon- 
tiaot  entered  into  between  the  three  next  heirs  of 
entail  as  repieaenting  not  themselreB  merely 
bnt  the  whole  aeriea  of  heirs  of  tailzie.  There 
was  undoubtedly  a  jtu  qucBtitum  nnder  this  oon- 
traot to  eTery  heir  of  entail  in  the  destination  of 
the  original  entail  of  Fyvie. 

Well,  the  tmst  waa  exeonted  precisely  in  terms 
of  this  contract,  and  the  tmateea  entered  into 
possession,  and  nothing  was  done  nnder  the 
trust  except  I  presume  paying  the  inoome  of  the 
trust  estate  to  the  heir  in  possession  of  Fyvie  for 
the  time,  till  the  present  puisner  succeeded  to 
Fyrie  as  heir  of  entail  in  1884 ;  and  he  took  a 
somewhat  different  Tiew  from  his  predecessor  Mr 
Charles  Gordon,  for  instead  of  trying  to  con- 
solidate and  improTe  the  entailed  estate  he 
disentailed  Fyrie  itself,  and  the  consequence  is 
that  he  is  now  fee-simple  proprietor  of  the  estate 
of  Fyrie.  He  brings  this  action  in  two  char- 
acters— in  the  first  place  as  heir-at-law  of  Charles 
Gordon,  the  maker  of  the  trust-deed,  and  in  the 
second  place  as  proprietor  of  the  estate  of  Fyrie 
— not  as  heir  of  entail  in  possession  of  Fyrie,  for 
of  that  character  he  has  dispossessed  himself. 
As  heir-at-law  he  asks  to  have  it  declared  that 
the  tmst  has  lapsed  and  come  to  an  end  alto- 
gether, and  that  in  consequence  of  the  disentail 
of  Fyrie  by  himself  no  one  has  any  right  now 
nnder  the  trust-deed,  and  the  trust  estate  belongs 
to  the  heir-at-law  of  the  maker  of  the  trust  Now, 
it  seema  to  me  that  the  assumption  of  that  char- 
acter by  the  pursuer  is  quite  out  of  the  question. 
No  doubt  he  may  be  de  faeto  heir-at-law  of 
Charles  Gordon,  bnt  that  in  that  character  he 
can  interfere  with  this  trust  or  the  estate  held  by 
the  trustees  ia  I  think  entirely  out  of  the  ques- 
tion. It  is  enough  to  say  that  this  trust  was 
onerous,  and  that  the  tmsteea  hold  for  certain 
definite  objects  and  purpoaes  which  can  per- 
fectly well  be  carried  into  execution.  But  in 
point  of  fact,  although  the  trust  had  been 
gratnitoua,  it  does  not  appear  to  me,  as  the  Lord 
Ordinary  has  observed,  Oiat  that  would  make  the 
position  of  the  pursuer  any  better,  because  Mr 
Charles  Gordon's  position  after  he  had  executed 
the  trust-deed  of  1849  was  certainly  not  that  he 
was  fee-simple  proprietor  of  the  estate  of  Mary- 
enlter.  He  had  effectually  put  off  that  character 
by  the  execution  of  the  trust,  and  reduced  him- 
self to  the  position  of  a  beneficiary  under  that 
trust  as  regarded  the  trust-estate.  He  could 
have  made  himself  fee-simple  proprietor  of  the 
estate  of  Maryculter  no  doubt,  but  he  did  not  do 
it,  and  what  is  more,  he  could  not  do  it,  for  be 
was  bound  by  contract  not  to  do  so.  He  was 
bound  by  contract  to  constitute  himself  a  bene- 
ficiary under  that  trust,  and  nothing  else.  Now, 
the  present  pursuer  may  if  he  pleases  deal  with 
this  trust-estate.  He  may  be  entitled  as  heir  of 
Charles  Gordon,  and  he  is  entitled  as  heir  of 
entail,  to  take  benefit  under  that  trust,  because 
he  is  one  of  the  heirs  of  entail  of  Fyrie,  and  as 
snoh  he  is  an  heir  nnder  the  trust-deed.  Bat  he 
cannot  use  his  character  as  heir-at-law  of  Charles 
Gordon  for  the  purpose  of  defeating  or  setting 
aside  that  trust-deed,  or  preTenting  its  operation 
and  effect.     All  that  is  perfectly  clear  I  think. 


and  therefore  the  first  conclusion  of  the  summons 
may  be  put  out  of  view  altogether,  for  it  is  only 
in  the  idtaracter  of  heir-at-law  that  he  seeks  to 
maintain  that  conclusion.  But  then  he  contends 
further  under  his  alternative  conclusion,  in  the 
first  place,  that  he  is  entitled  to  have  the  estate 
of  Maryculter  sold,  and  the  price  applied  to  what 
may  be  called  the  primary  purpose  of  the  trust 
— that  is  to  say,  to  paying  off  the  debt  on  the 
estate  of  Fyvie.  Now,  there  also  I  think  his 
contention  cannot  be  sustained.  The  plain  object 
of  tliat  provision  of  the  trust-deed  is  to  benefit 
the  whole  heirs  in  the  destination  of  the  tailzie 
of  1811,  and  not  to  benefit  anyone  of  them  as  an 
individual,  or  anyone  of  them  to  the  exclusion 
of  the  other  heirs  of  tailzie.  If  there  had  been 
no  other  purpose  of  the  trust-deed  except  to  pay 
off  the  debts  on  Fyvie,  there  might  have  been 
some  ground  for  saying  that  the  object  of  the 
trust  had  been  frustrated,  and  therefore  it  could 
not  be  carried  into  execution.  But  that  ia  not 
the  only  purpose,  nor  is  it  the  main  purpose. 
The  truster  does  not  contemplate  as  a  certainty 
that  there  will  be  any  debt  on  Fyvie  to  pay  off, 
and  accordingly  that  purpose  of  the  trust  is 
qualified  by  tihe  words  "if  any  debt  there  be," 
and  if  there  is  no  debt  on  Fyvie,  or  if  it  becomes 
unnecessary  to  pay  off  the  debt  on  Fyvie,  then 
the  next  purpose  of  the  trust  comes  into  oper- 
ation, and  the  whole  price  of  Maryculter  is  to  be 
applied  to  the  purchase  of  lands  to  be  entailed 
on  the  series  of  heirs  called  in  the  deed  of  1811. 
But  the  pursuer  contends  that  the  words  of  the 
third  purpose,  which  is  really  the  primary  pur- 
pose of  the  deed,  are  such  that  the  first  end  of 
the  money  to  be  realised  by  the  sale  of  Maryculter 
must  be  applied  to  pay  off  the  debt  on  Fyvie,  if 
there  any  be,  tmd  he  shows,  or  at  least  he 
attempts  to  show,  that  there  is  somewhere  about 
£20,000  of  debt  burdening  Fyvie. 

Now,  the  effect  of  that  of  course  would  be  to 
benefit  the  pursuer  alone,  and  I  agree  with  the 
Lord  Ordinaiy  in  thinking  that  that,  instead  of 
carrying  out  the  directions  of  the  trust-deed, 
would  be  to  defeat  the  provisions  of  the  trust- 
deed.  It  would  be  in  direct  contravention  of  the 
declared  purpose  and  intention  of  the  truster, 
and  in  direct  contravention  of  the  contract  upon 
which  that  trust-deed  proceeds,  because  both  the 
contract  and  the  trust-deed  destine  this  money  to 
pay  off  debts  which  affect  the  whole  series  of 
heirs  called  under  the  entail  of  1811,  and  to  apply 
that  to  pay  off  debt  upon  an  estate  which  belongs 
to  the  pursuer  in  fee-simple  is  just  to  do  a  thing 
entirely  different  from  that  which  was  in  the 
contemplation  of  all  the  parties.  I  am  therefore 
of  opinion  that  that  purpose  of  the  trust-deed 
cannot  be  carried  into  effect  consistently  with 
the  plain  intention  and  object  of  the  deed  itself. 
But  then  there  ia  nothing  to  prevent  the  other 
purpose  being  carried  out,  and  which  in  one 
sense  is  the  main  purpose  of  the  truat.  The 
great  object  of  the  truster  would  have  been  to 
invest  the  whole  price  of  Maryculter,  if  possible, 
in  the  purchase  of  other  lands  to  be  settled  upon 
the  heiis  called  by  the  deed  of  1811.  He  in- 
tended that  to  be  the  case  if  there  was  no  debt 
on  Fyvie.  If  the  debt  on  Fyvie  had  been  other- 
wise provided  for  that  would  have  been  the 
effect  of  it,  and  now  that  the  debt  on  Fyvie 
cannot  be  paid  off  to  the  effect  to  which  alone  it 
was  intended  to  be  paid  off,  there  results  just  tiie 
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game  oonolasion  that  the  whole  of  the  prioe  of 
Marycnlter  is  to  be  applied  in  the  porchase  of 
landa  to  be  entailed.  There  ie  no  difflctilty  about 
doing  that.  Theie  may  be  difflonlty  in  finding 
a  pioper  aabjeot,  bnt  in  the  oircamstanoes  in 
which  Uie  trost  ia  now  placed,  and  in  which  the 
heirs  of  entail  are  plaoiad,  by  reaaoa  of  the  dis- 
entail of  Fyvie,  probably  the  main  intention  and 
porpoae  of  the  tmster  might  be  quite  well  carried 
into  ezeoation  by  re-entailing  Marycnlter  if  no 
more  eoitable  lands  can  be  had.  Bat  whichever 
way  that  pnrpose  of  the  trost-deed  may  be  carried 
into  execntion,  it  mnst  be  done  to  the  effect  of 
settling  lands  in  strict  tailzie  upon  the  heirs 
called  in  the  destination  of  the  deed  of  1811. 
And  therefore  I  agree  with  the  Lord  Ordinuy  in 
the  oonolasion  at  which  he  has  arrived,  assoihsie- 
ing  the  defender. 

Lord  Saun) — I  entirely  concur  in  the  opinion 
which  yoor  Lordship  has  expressed.  The  first 
oonolnsiou  of  tills  action  demands  total  denuding 
of  the  trust  estate  by  the  trustees  in  favour  of 
the  pursuer,  and  is  rested,  as  your  Lordship  has 
obsnrred,  on  his  alleged  character  of  heir-at-law 
of  the  traster.  The  ground  upon  which  that 
oUum  is  made  is  that  the  trust  purposes  have 
failed,  and  that  as  it  is  assumed  tiie  truster 
would  have  been  entitled  to  a  fee-simple  convey- 
ance of  these  lands,  so  the  pursuer  as  his  heir-at- 
law  is  entitled  to  ^oh  a  conveyance.  Now,  in  the 
first  place,  I  think  with  the  Tiord  Ordinajry  and 
with  your  Lordship  that  even  if  the  trust-deed 
had  been  gratuitous  on  the  part  of  the  granter, 
yet  he  ootdd  not  have  succeeded  in  his  present 
demand.  It  is  qoite  true  that  as  there  is  no 
longer  an  entailed  estate  of  Fyvie  to  whioh  the 
heirs  nominated  by  the  entail  hare  right  to  (uo- 
oeed,  there  is  no  longer  any  purpose  to  be  served 
by  baying  lands  in  the  neight>oarhood  of  that 
estate,  such  as  the  trust-deed  contemplated ;  and 
that  for  the  same  reason  the  direction  to  relieve 
the  estate  of  Fyvie  of  its  encambranoes  has 
failed.  But  looking  beyond  the  special  direc- 
tions of  the  deed  it  is  plain  that  the  purpose  of 
the  trust  whioh  the  deed  sufficiently  expresses  is 
to  benefit  the  heirs  who  would  take  under  the 
entail  of  Fyvie  by  securing  to  them  other  landa 
whioh  shoiUd  be  entailed  in  their  favour;  and 
as  snoh  heirs  still  exist,  and  the  deed  was  de- 
livered to  trasteee  for  Ute  purpose  of  ezecnting 
that  purpose,  I  see  no  reason  to  doubt  that  the 
general  trust  purpose  admits  of  being  carried  out 
either  by  a  re-entail  of  the  lands  whioh  the 
trustees  now  hold,  or  by  the  snbetitntion  of  other 
lands  to  be  parohased  and  entailed.  By  the  exe- 
ontion  and  delivery  of  the  deed  to  the  trustees, 
and  its  being  recorded  in  the  register  of  sasines, 
the  heirs  designated  acquired  a  jui  quaiitum  to 
have  the  general  purpose  of  the  trust  carried  out 
by  entailing  an  estate  in  their  favour,  and  the 
inability  of  the  trustees  to  fulfil  this  parpose  in 
the  particular  way  directed  will  not  destroy  the 
trust.  I  take  it  that  even  if  the  tmster  had  been 
the  absolute  proprietor  of  the  estate  of  Marycnl- 
ter whioh  he  conveyed,  and  it  had  been  held  by 
him  without  any  condition  as  to  how  he  should 
nse  it,  even  in  that  case,  in  the  circumstances 
whioh  hAve  ooonrred,  the  defenders  would  be  en- 
titled to  resist  the  pursuer's  demand. 

But  this  part  of  the  cose  beoomes  absolutely 
plain  when  we  consider  the  conditions  under 


whioh  the  truster  held  the  estate  which  he  ooo- 
veyed.  The  case  is  not  one  of  a  traster  holding 
lands  of  his  own  in  fee-simple  and  iriiicfa 
he  can  therefore  dispose  of  as  he  pleases. 
That  was  not  the  testator's  position.  The  estate 
was  not  his  to  deal  with  as  he  pleased.  He 
acquired  it  in  fee-simple  subject  to  oonditionsL 
Four  different  parties  contributed  to  put  the 
estate  under  the  trust — the  heir  in  possession 
and  the  three  heirs  whose  consents  were  required 
to  the  disentail  Each  of  these  parties  had  a 
right  more  or  less  valnable  in  this  estate.  It 
was  therefore  not  the  right  only  of  the  heir  in 
possession,  bat  the  joint  rights  of  the  four  parties 
taken  together,  in  the  estate  which  became  vested 
in  the  truster  subject  to  the  condition  of  liis  exe- 
cuting the  trust-deed.  Although  he  was  in  form 
the  truster  to  convey  the  property  to  the  trustees 
with  the  power  of  dealing  with  it,  in  substamoe 
he  was  only  one  of  the  four  parties  who  created 
the  trust,  which  was  in  truth  crested  by  ths 
heirs  of  entail  for  their  own  behoof.  In  that 
aspect  of  the  case  it  results  that  if  for  any  reason 
the  trust  should  fail  in  its  more  immediate 
object  there  can  be  no  possible  ground  on  which 
the  truster  as  one  of  these  parties  or  his  heir-at-law 
should  take  the  benefit  of  the  lapsing  of  the  tmst 
by  appropriating  to  himself  an  estate  whioh  never 
belonged  to  him,  but  which  he  acquired  under  con- 
ditions from  others  who  had  important  and  valu- 
able rights  over  it.  Looking  at  this  oondnsion  of 
the  summons  in  that  view  of  the  rights  of  parties 
the  Court  is  bound  to  see  if  it  be  not  possible  to 
carry  out  the  general  intention  of  this  trust-deed, 
which  is  to  benefit  the  heirs  who  would  succeed  to 
Fyvie.  I  think,  as  your  Lordship  does,  that  there 
is  no  difScnlty  in  carrying  out  that  purpose.  The 
truster  and  the  three  persons  who  consented  to 
the  estate  being  disentailed  and  put  under  tmst 
conveyed  it  for  the  purpose  of  benefiting  the  heirv 
of  entail  who  were  entitled  to  sacceed  to  Fyvie,  and 
although  Fyvie  itself  has  been  disentailed,  the  heirs 
who  would  have  succeeded  to  it  have  obtained  a 
valuable  right  under  an  onerous  deed,  and  I  see 
no  difficulty  in  making  that  right  available  either 
by  the  exeoation  of  an  entail  of  Marycnlter  or  by 
the  purchase  of  other  lands  to  be  entailed.  And 
BO  I  think  the  action  on  the  first  branch  of  it, 
rested  on  the  pursuer's  character  as  heir-at-law, 
entirely  fails.  I  observe  that  the  first  plea-in- 
law  whioh  deals  with  this  oonolasion  sets  out 
that  the  pursuer  not  only  in  his  character  as  heir- 
at-law,  but  "also  as  the  person  who  would  have 
been  heir  in  possession  of  Fyvie  under  the  entail 
thereof,  is  entitled  to  have  decree  of  declaratar 
•ad  denuding  in  terms  of  the  flist  altemativa 
conclusions."  But  there  can  be  no  posaiUe 
ground  on  which  the  pursuer,  who  would  havo 
been  heir  in  possession  of  Fyvie,  shall  have  a  de< 
nuding  of  this  estate  so  as  to  acquire  it  in  fee- 
simple  on  the  ground  that  he  has  already  become 
fee-simple  proprietor  of  Fyvie.  Because  of  his 
being  the  person  who  would  have  been  heir  in 
possession  of  Fyvie  he  can  have  no  right  to  ac- 
quire additional  estate  in  fee-simple,  for  the  direc- 
tion in  the  trust-deed  in  his  favour  is  to  entail 
estate.  Accordingly,  as  it  appears  to  me,  the  re- 
sult on  this  part  of  the  case  is  really  to  give  effeet 
to  the  few  words  with  which  the  conclusion  of  ths 
summons  ends  under  branch  seoond,after  the  words 
"  gvoad  vUra  "  [vide  mipra,  p.  674].  Hy  opinion  ia 
that  the  said  estate  * '  ia  held  by  Fatiiok  Hendeiaoa 
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OhalmoTB  and  Sir  Uanricie  Doff  Gordon  as  tms- 
tees  foresaid  in  trost "  (striking  ont  "  for  the  pnr- 
saer  and  bis  heirs  and  assignees ")  "for  the  por- 
saer  and  the  series  of  heirs  who  would  have  sno- 
ceeded  after  him  to  the  lands  and  estate  of  FyTie 
onder  the  disposition  and  deed  of  entail  thereof 
granted  by  the  deceased  Oeneral  William  Gordon 
of  Pyrie  in  1811." 

The  other  question  that  remains  is,  whether  the 
claim  on  the  part  of  the  pursuer,  who  has  disen- 
tailed Fyrie  and  acquired  it  in  fee-simple,  to  have 
the  debts  or  burdens  upon  that  estate  paid  oat  of 
the  trust  estate,  can  be  maintained  ?  The  trust- 
deed  which  empowered  the  trustees  to  seU  the 
lands  of  Maryculter  for  the  purpose  of  paying 
debts  and  for  the  purchase  of  lands  to  be  en- 
tailed is  dated  in  1850,  and  it  might  have  been 
carried  out  to  the  effect  of  the  trustees  selling 
these  lands  and  purchasing  other  lands  and  en- 
tailing them  before  the  debts  now  proposed  to  be 
charged  had  been  constituted.  But  the  existing 
state  of  matters  is  explained  by  the  pursuer  him- 
self in  condescendence  6,  where  he  states  that 
"  no  suitable  opportunity  of  acquiring  land  con- 
tiguous to  the  estate  of  Fyyie  haying  oconrred, 
the  said  lands  of  Maryculter  and  others  were  not 
sold,  and  they  are  now  Tested  in  the  defenders 
Patrick  Henderson  Chalmers  and  Sir  Maurice 
Duff  Gordon  as  sole  surriying  assumed  trustees." 
There  is  no  charge  against  the  trustees  that  there 
has  been  any  failore  in  the  dne  administration.  On 
the  contrary,  it  is  explained  by  the  pursuer  him- 
self that  the  delay  is  to  be  accounted  for  by  the 
fact  that  no  suitable  opportunity  for  acquiring 
lands  had  occurred,  and  so  the  trustees  had  not 
thought  it  expedient  to  seU  Maryculter.  Now, 
the  purpose  of  the  truster  was  to  disburden  Fyrie 
for  the  benefit  of  the  heirs  of  entail  entitled  to 
succeed  to  Fyrie.  But  the  proposal  now  is  that 
the  estate  of  Fyrie  shall  be  disburdened  of  its 
debt,  not  to  the  benefit  of  the  heirs  of  entail,  but 
to  their  detriment,  and  entirely  to  the  benefit  of 
the  pursuer  himself— that  is,  that  the  pursuer 
shall  put  the  money  into  his  own  pocket  as  an 
individnal.  It  may  be  quite  true — I  think  there 
is  a  good  deal  to  be  said  for  it — ^that  if  the  pur- 
suer before  disentailing  the  estate  of  Fyrie  had 
called  upon  the  trustees  to  realise  Maryculter  and 
to  proceed  to  fulfil  the  purpose  of  the  trust  by 
disburdening  Fyne,  he  might  haye  succeeded  in 
an  action  to  that  effect,  and  Maryculter  haying 
been  sold,  he  might  haye  had  the  estate  of  Fyyie 
disburdened  and  then  haye  been  able,  after  a  dis- 
entail under  the  authority  of  the  Court,  to  sell  it 
— if  he  desired  to  sell  it — free  of  the  debt  which  is 
now  an  encumbrance  upon  it.  But  that  course 
was  not  followed,  and  it  is  not  necessary,  and 
perhaps  we  have  not  before  us  the  elements  to 
enable  us  to  decide  what  would  haye  been  the  re- 
sult in  the  case  of  that  course  haying  been 
followed.  That  course  not  haying  been  taken, 
ttnd  the  pursuer  now  being  in  possession  of 
Fyrie,  not  as  an  entailed  estate,  but  as  an  estate 
entirely  his  own,  it  appears  to  me  that  all  title  on 
his  part  to  make  a  claim  of  this  kind  is  gone. 
His  title  must  arise  from  the  proyisions  of  (he 
trost-deeii  embodying  the  contract  between  the 
parties.  The  trust-deed,  no  doubt,  provided  for 
the  payment  of  the  debts,  if  any,  affecting  the 
entailed  estate  of  Fyyie — but  the  purpose  in  yiew 
was  to  disburden  Fyyie  only  for  the  benefit  of  the 
heirs  of  entail,  who  were,  indeed,  as  I  hare  ex- 


plained, the  granters  of  the  trust.  It  is  of  the 
essence  of  the  direction  that  the  estate  was  en- 
tailed, and  that  consequently  the  debts  should  be 
paid  off  to  the  benefit  of  the  heirs  of  entail,  and 
the  claim  for  payment  of  debts  must  be  made  by 
an  heir  of  entail.  That  can  no  longer  be  done. 
The  payment  cannot  be  made  for  tLe  benefit  of 
the  heirs  of  entail,  and  it  appears  to  me,  there- 
fore, that  the  right  and  title  of  the  pursuer  to  ask 
that  these  debts  shall  now  be  proyided  for  in  the 
way  proposed  is  entirely  gone.  Upon  that  ground 
I  agree  with  your  Lordship  in  thinking  l£at  we 
should  grant  absolvitor  to  the  defenders  from  the 
second  conclusion  of  the  summons,  and  on  the 
whole  matter  I  think  we  should  adhere  to  the 
judgment  of  the  Lord  Ordinary. 

LoBD  Adam — I  am  of  opinion  that  under  the 
agreement  of  1849  and  the  relative  trust-deed  the 
heirs  of  entail  of  Fyvie  acquired  a  fu»  juauitum 
that  these  trusts  should  be  carried  out.  If  that 
be  so,  it  appears  to  me,  as  your  Lordship  stated 
in  the  case  of  Dunmore,  that  even  the  contracting 
parties  could  not  afterwards  defeat  that  jvs 
qucesitum,  and  that  seems  to  me  to  go  a  long  way 
to  solve  this  case.  The  third  purpose  directs 
that  the  estate  of  Maryculter  should  be  sold,  and 
after  paying  the  debts  affecting  the  entailed 
estate  of  Eyvie  what  remained  over  should  be 
expended  in  the  purchase  of  another  estate  near 
Fyvie,  to  be  entailed  on  the  same  heirs  of  entail. 
Now,  it  appears  to  me  that  it  was  out  of  the  power 
of  the  heir  of  entail  of  Fyyie,  the  present  peti- 
tioner, to  defeat  the^tM  ^(SftYumwluch  the  other 
heirs  of  entail  had  acquired  by  disentailing  the 
estate  of  Fyyie.  If  that  be  so,  it  follows  that 
the  third  purpose  of  the  trust  luis  not  failed,  and 
that  therefore  he  must  fail  in  the  first  conclusion 
of  this  action.  I  agree  with  your  Lordship  that 
in  the  altered  ciroumstanoes  of  this  cose  it  may 
not  be  necessary  to  carry  out  that  third  purpose 
in  its  terms.  It  may  be  that  none  of  the  heirs  of 
entail  have  any  interest  in  insisting  on  the  sale 
of  Maryculter  and  other  lands  being  bought ; 
and  it  may  be  that  the  general  intention  and 
purpose  of  the  truster  will  be  carried  out  if  the 
estate  of  Maryculter  is  now  re-entailed.  I  think 
that  may  very  well  be  done  in  the  circumstances. 
The  only  other  question  is,  whether  the  trustees, 
upon  the  demand  of  the  present  pursuer,  are  now 
bound  to  sell  Maryculter,  and  to  apply  part  of 
the  price  in  paying  off  the  debts  which  affected 
the  estate  of  Fyvie  before  it  was  disentailed? 
The  trust-deed  is  dated  in  1860,  and  the  first  of 
the  debts  affecting  Fyvie  was  incurred  I  believe 
in  1860,  and  they  went  on  from  1860  to  1883. 
Kow,  if  the  demand  had  been  made  by  the  heir 
of  entail  in  possession  of  Fyvie  in  1860,  or  at  any 
time  after  that — after  the  Maryculter  trust  had 
existed  for  upwards  of  ten  years — I  should  have 
doubted  very  much  whether  there  would  have 
been  any  good  defence  to  an  action  or  demand 
upon  the  trustees  to  sell  the  estate  and  pay  oS 
the  debt  on  Fyvie,  the  result  of  which  would  have 
been  to  have  put  that  amount  into  the  pocket  of 
the  present  pursuer.  I  do  not  think  it  would 
have  been  a  good  answer  to  that  demand  to  say, 
"  We  have  not  been  able  to  find  a  suitable  estate 
near  Fyvie  to  invest  the  money  in,  and  therefore 
it  has  not  been  sold."  It  appears  to  me  that  the 
necessity  of  selling  Maryculter  is  not  contingent 
on  being  able  to  find  a  suitable  estate  to  pur- 
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cbase.  I  agree  with  your  Lordahip  that  the  only 
person  entitled  to  inBiBt  on  making  this  demand 
is  an  heir  of  entail,  and  the  present  parsner  not 
now  possessing  that  charaoter,  bat  coming  in  a 
totally  different  character  and  demanding  this 
money  to  pnt  in  his  own  pocket,  I  do  not  think 
he  is  entitled  to  succeed. 

Lord  Mube,  who  was  absent  when  the  case 
vas  heard,  gave  no  opinion. 


The  Conrt  adhered. 


-D.-F.  Mackintosh,  Q.O. 
Agents — Anld  k  Mso- 


Oonnsel  for  Pursners- 
— Pearson  —  Fergnson. 
donald,  W.S. 

Ooansel  for  Trustees  and  Defenders — Comrie 
Thomson— Lorimer — Moody  Stuart.  Agents — 
B.  Greig,  W.8.,  and  J.  P.  Bannerman,  W.S. 


Friday,  June  11. 

SECOND    DIVISION. 

[Lord  Einnear,  Ordinary. 
DONALDSON  V.  TAINSH's  TRUSTEES. 

StLaxKion—Huiband  and    Wife — Jus  relictie — 
Election  of  TettamtnUiry  Provitiont. 

After  the  death  of  a  testator  his  widow 
attended  a  meeting  of  the  trustees  to  which 
she  had  been  called,  and  signed  a  minute  of  the 
meeting  bearing  that  after  the  whole  circum- 
stances had  been  explained  to  her  she  "  ex- 
pressed herself  as  desirous  of  carrying  out 
the  wishes  of  her  late  husband  as  expressed 
in  his  settlement,"  and  in  token  of  her  ap- 
proval she  signed  the  minute.     She  had  at 
the  time  no  separate  legal  advice.     There- 
after for  four  years  she  continued  to  receive 
the  testamentary  provisions  without  objec- 
tion, and  at  the  end  of  that  time  raised  an 
action  of    count  and  reckoning    with    the 
object    of    taking   her  jug    relictw.      Held 
(ret),  judgment    Lord   Kinnear,  dub.  Lord 
Butherfurd  Clark)  that  she  was  not  barred 
from  claiming  an  acoouuting  in  virtue  of 
and  in  accordance  with  her  legal  rights. 
William  Tainsb,  grocer,  Greenock,  died  on  the 
11th  December  1881.     He  left  a  widow  and  four 
children,  one  of  whom  died  shortly  after  him. 
Ue  left  a  holograph  trust-disposition  and  settle- 
ment dated  Slst  January  1880,  by  which  he  ap- 
pointed the  Bev.  A.  Davidson,  £.U.  minister, 
Greenock,  and  his  brother  John  Tainsh,  grocer, 
to  be  his  trustees  and  executors.     By  this  settle- 
ment he  bequeathed   to   his  wife  for   her  own 
behalf  and  that  of  the  children  "  the  entire  sum 
of  money  at  credit  of  my  private  account  in  the 
Arm  of  Bobert  Lnsk  &  Co.,  wholesale  grocers, 
Greenock,"  directing  the  trustees  to  invest  it  as 
they  should  see  fit,  the  interest  of  such  investment 
to  be  paid  over  to  his  widow  at  such  time  as  she 
might  require  it,  but  no  part  of  tbe  capital  was 
to  be  paid  unless  under  such  circumstances  that 
the  trustees  considered  it  absolutely  necessary. 
In  the  event  of  his  widow's  death  or  marriage  the 
interest  was  to  go  in  equal  proportions  to  each 
of  hia  surviving  children,  so  long  as  they  re- 
miuned  immanied,  when  in  such  case  they  were 


eaoh  to  receive  £60  as  a  gift.  His  wife  was  alio 
to  reoeive  a  gift  of  £10.  After  mentioning  one 
or  two  other  small  legioies,  he  directed  that  the 
residue  was  to  be  equally  divided  among  the  vari- 
ous schemes  and  funds  of  the  Evangelical  Cnioo. 
Besides  the  estate  dealt  with  in  this  trust  settle- 
ment, Mr  Tainsh  left  a  small  amount  of  other 
moveable  property,  of  which  his  executor  came 
into  possession.  The  whole  estate  was  moveable 
property. 

On  28th  March  1882  a  meeting  of  the  tmsteea 
was  held  at  Greenock  in  the  office  of  Mr  Dunlop, 
the  law-agent  of  the  trust,  at  which  Mrs  Tainsh  was 
present.  She  had  been  by  letter  invited  to  attend 
a  meeting  of  the  tmst  to  be  held  for  the  pnrpoee 
of  assuming  an  additional  trustee,  "thereafter 
a  statement  of  how  matters  stand  with  tbe  trust 
will  be  laid  before  yon."  She  signed  a  misnte, 
of  which  the  following  is  the  part  material  to  thia 
case  : — [After  narrating  i^aitumptionoftlkeium 
trtu(««]— "The  factor  [John  Tainah]  reported  that 
he  had  received  payment  of  the  deceased's  interest 
in  the  firm  of  B.  Lusk  &  Co.  and  tbe  other  assets 
of  the  estate,  and  had  deposited  in  name  of 
himself  and  Mr  Davidson  as  trustees  the  sum  of 
£1 147, 18s.  7d.,  in  the  Boyal  Bank's  branch.  West 
Blackball  Street.  In  the  Provident  Bank  there  is 
in  name  of  the  trustees  the  sum  of  £7,  9s.  lid. 
He  stated  that  he  had  in  hand  the  £21, 9s.  paid  to- 
day by  the  Prudential  Assurance  Company.  The 
factor  submitted  a  statement  showing  the  above 
balances  in  cash  and  on  hand.  Mrs  'rainsfa,  who 
was  in  attendance,  having  been  called  in,  the 
position  of  the  estate  was  shown  to  her,  and  the 
law-agents  read  over  the  settlement  and  explained 
the  rights  of  Mrs  Tainsh  and  the  children  under 
it,  and  also  their  rights  at  common  law.  Mis 
Tainsh  expressed  herself  as  desirous  of  cartying 
out  the  wishes  of  her  late  husband  as  expressed 
in  his  settlement,  and  in  token  of  her  approval 
and  concurrence  she  subscribes  this  minute." 
Thereafter  the  interest  of  the  estate  was  paid 
to  her  for  the  snpport  of  herself  and  her  three 
children,  tmtil  the  beginning  of  1883,  when  she 
married  John  Donaldson,  dothier,  Glasgow. 
The  interest  of  the  invested  sums  of  money 
continued  to  be  paid  to  her,  but  for  the  use  of 
her  children,  by  a  weekly  allowance,  the  receipts 
for  which  were  signed  by  Mrs  Donaldson.  The 
form  of  receipt  was  as  follows : — "  Beceived  .  .  . 
the  sum  of  sixteen  shillings  and  sixpence  sterling, 
being  weekly  proportion  of  interest  which  said 
estate  yields,  and  paid  to  me  for  behoof  of  said 
William  Tainsh's  children. — Mas  John  Douxld- 

SON." 

Both  before  and  after  the  second  marriage  the 
widow  made  various  requests  to  the  trust^  for 
assistance.  One  of  these  applications,  which 
was  made  through  a  solicitor  in  1882,  she,  in 
applying  for  it,  referred  to  the  power  of  the 
trustees  under  the  will  to  draw  on  the  principal 
if  they  should  think  it  indispensable,  and  repre- 
senting that  it  was  necessary  to  do  so. 

The  trustees  also,  in  January  188i,  advanced 
£12  to  her  on  account  of  the  chUdreu's  interest  in 
the  estate  for  the  purpose  of  paying  a  half-year's 
rent  and  taxes  on  the  house  in  whi^  she  lived. 

In  Hay  1885  Mrs  Donaldson  intimated  that  she 
claimed  her  legal  rights,  and  on  28th  September 
1885  reused  an  action  of  count,  reckoning,  and 
payment  against  Tainsh's  trustees,  concluding  for 
an  accounting  for  her  jut  reUetm  and  payment  of 
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JESOO,  or  SQoh  Bum  aa  shonld  be  found  dne  aajui 
rdteta  to  her. 

The  defenders  averred  that  the  condition  of  the 
estate  had  been  folly  explained  to  the  parsner  on 
Tainsh's  death,  and  that  her  legal  rights  bad  also 
been  fully  explained  to  her  before  she  signed  the 
minnte  of  the  meeting  of  the  tniatees  above 
qnoted,  and  that  she  had  in  these  cironmstanoes 
made  her  election  to  stand  by  the  settlement ; 
further,  that  she  had  frequently  homologated  it. 

A.  proof  was  led. 

The  pursuer  deponed  that  she  was  in  ill-health 
at  the  time  she  attended  the  meeting  of  March 
1882  ;  that  although  she  had  a  copy  of  her  hus- 
band's settlement  she  bad  not  understood  it ; 
that  at  the  meeting  a  statement  was  read  over 
to  her  showing  how  much  money  her  husband 
had  left ;  that  she  knew  that  she  would  get  the 
interest  of  the  sum  iuTested,  but  did  not  under- 
stand that  it  would  cease  to  be  payable  to  her 
wh«n  she  got  married  again ;  that  no  sugges- 
tion was  made  that  she  should  take  time  to  con- 
sider the  matter ;  that  she  was  willing  to  accept 
the  provisions  made  in  her  favour  out  of  respect 
for  her  husband's  memory.  On  the  other  hand, 
Mr  Dnnlop,  writer,  the  defenders'  agent,  de- 
poned that  a  statement  of  the  position  of  the 
estate  was  read  over  to  her  and  the  effect  of 
the  will  explained.  "I  explained  to  her  that 
at  common  law  a  widow  was  entitled,  in  the 
case  of  children  being  left,  to  a  third  of  the 
estate ;  that  the  children  were  entitled,  to  a 
third ;  and  that  the  remaining  third  was  at  the 
disposal  of  the  deceased,  and  that  it  fell  to  the 
children  in  the  event  of  its  not  beiug  disposed 
of.  I  put  a  figure  upon  the  third  which  would 
go  to  her  in  the  event  of  her  claiming  her  legal 
rights. "  In  cross-examination  he  stated — ' '  I  did 
not  tell  her  that  if  she  took  the  £300  her  re-mar- 
riage would  have  no  effect." 

Mr  Danlop  also  deponed  that  he  had  suggested 
to  the  pursuer  to  take  time  time  to  deliberate, 
and  that  she  did  not  wish  to  do  so. 

The  pnrsner's  brother  deponed  that  she  had 
told  him  just  after  the  meeting  that  she  had  been 
informed  that  she  could  take  a  third  of  the  estate. 

The  Iiord  Ordinary  issued  an  interlocutor 
assoilzieing  the  defenders,  but  found  no  expenses 
due  to  or  by  either  of  the  parties. 

The  pursuer  reclaimed,  and  argned — ^The 
proof  as  to  proceedings  at  the  meeting  held 
on  March  1882  showed  that  the  pursuer 
had  not  really  understood  what  her  legal 
rights  were,  and  what  would  be  the  effect 
of  her  electing  to  stand  by  the  provisions  in  the 
settlement  in  the  event  of  her  re-marriage. 
When  a  widow  thus  made  her  election  in  ignor- 
ance of  her  true  position,  the  Oourt  would  not 
allow  the  mere  fact  that  she  had  signed  a  minnte 
adhering  to  the  provisions  contained  in  her  hus- 
band's will  to  be  a  final  bar  to  her  restoration.  In 
this  case  the  necessary  information  hod  not  been 
given  to  the  pnnaei—JIt ' Fadyen  v.  M'Fadyen'e 
TruiUei,  December  2,  1882, 10  K.  286  ;  liiOary. 
Ihirham  and  Othert,  March  16,1886,  18  E.  764. 

Argued  for  the  respondent— The  pursuer  had 
BufiBcient  knowledge  of  what  was  the  true  state  of 
her  husband's  estate,  and  what  was  the  share  due 
to  her  at  common  law  and  under  the  settlement. 
She  had  a  copy  of  the  will  and  explanation  made 
to  her  at  the  meeting.  Besides,  she  had  homolo- 
gated her  Bignatuie  at  the  meeting  by  her  actings 


afterwards,  aa  she  had  done  nothing  against  the 
provisions  of  the  minute  for  four  years — Hope 
r.  Diekton,  December  17,  1888,  12  S.  222.  The 
motive  of  homologation  has  nothing  to  do  with 
the  homologation  itself — Selkirk  t.  Law,  March 
2,  186i,  16  D.  716. 

M  advising — 

LoBD  Justiox-Olkbx — This  case  raises  a  ques- 
tion which  has  been  frequently  before  us,  whether 
a  widow  who  has  signed  a  minute  drawn  up  by 
the  trustees  under  the  settlement  of  her  deceased 
husband,  by  which  she  has  accepted  her  conven- 
tional provisions,  is  bouud  by  that  signature,  and 
is  altogether  debarred  from  recurring  to  her  legal 
rights?  Of  course  each  case  must  be  judged  ac- 
cording to  its  special  circumstances.  As  a 
general  rule,  I  think  that  the  trustees  should  not 
be  content  with  explaining  the  purpose  of  the 
deceased's  settlement  to  the  widow  themselves, 
but  should  insist  that  she  shonld  have  legal  assist- 
ance. Unless  it  has  been  shown  that  the  widow 
had  independent  legal  advice  it  would  be  a  very 
strong  cage  that  would  make  me  consider  she  had 
barred  herself  from  recurring  to  her  legal  right?. 
That  the  widow  shonld  have  independent  advice 
I  think  is  almost  an  essential  in  oases  of  this 
kind,  and  the  trustees  shonld  see  that  she  makes 
her  election,  not  from  feelings  arising  from  some 
emotional  desire  to  carry  out  what  she  may  suppose 
to  have  been  her  husband's  wishes,  bnt  from  a  calm 
and  rational  consideration  of  the  circumstances. 

In  this  case  there  was  no  preliminary  ascertain- 
ment of  what  knowledge  she  had  of  her  husband's 
will,  and  no  time  given  her  for  consideration.  She 
was  much  under  the  impression  that  in  acting  as 
she  did  she  was  following  out  her  husband's 
wishes  as  expressed  in  his  will,  but  she  had  no 
real  knowledge  of  what  the  result  would  be  as  re- 
gards her  provisions  when  she  signed  the  minute. 
After  she  had  done  this,  she  no  doubt  thought 
that  by  so  doing  she  had  barred  herself  from 
making  any  attempt  to  recur  to  her  legal  rights. 
That  being  so,  she  did  not  with  that  deliberation 
and  knowledge  which  is  necessary  make  her  elec- 
tion as  to  whether  she  would  take  the  provision 
made  for  her  under  the  setUement  or  recur  to 
her  legal  rights.  In  those  circumstances  it  is  my 
opinion  that  there  can  be  no  objection  to  her  so 
recurring  to  her  legal  right,  all  the  more  because 
in  doing  so  nobody  will  be  injured.  I  am  there- 
fore for  altering  the  Lord  Ordinary's  interlocutor 
and  finding  that  the  trustees  cannot  resist  pay- 
ment of  the  jut  relieta  from  her  deceased  hus- 
band's property. 

IiOBD  Touna — ^I  am  of  the  same  opinion.  This 
is  an  action  of  count,  reckoning,  and  payment  di- 
rected by  a  viridow  against  the  defenders,  the  exe- 
outors  and  trustees  under  her  deceased  husband's 
settlement.  I  think  as  antecedent  to  the  con- 
sideration of  any  other  question  that  the  widow 
is  entitied  to  have  an  accounting.  She  has  not 
had  any  accounting  of  her  late  husband's  estate. 
The  utmost  that  we  know  she  got  was  a  verbal 
statement  by  Mr  llunlop,  the  agent  for  the  trust, 
of  the  amount  that  the  estate  was  worth ;  but 
there  was  no  accounting.  We  have  not  seen  any 
accounting  of  the  estate,  and  it  is  not  said  that 
any  was  read  over  to  her. 

She  indeed  announces  on  the  face  of  her  sum- 
mons that  she  claims  her  Jut  relieta,  but  she 
wishes  an  accounting  to  enable  her  to  find  oat 
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«hat  BTun  that  jut  reUeta  would  amount  to.  Ko  w, 
there  is  nothing  to  preTent  her  claiming  theju* 
relietcB  exoept  the  signing  of  that  minate  of  28th 
March  1882,  but  that  does  not  in  any  way  pre- 
vent her  having  an  accounting  of  her  deceased 
hnsband'a  estate.  It  is  admitted  that  the  hus- 
band left  other  means  besides  those  comprising 
the  amount  to  his  credit  with  the  firm  of  Lusk  So 
Co.,  but  we  know  nothing  of  what  has  been  done 
with  those  other  means,  and  an  undertaking  by 
her  to  stand  by  the  will  so  far  as  regards  the 
money  in  Lusk  &  Go's  account  would  not  pre- 
clude her  from  having  an  accounting  of  these 
other  means,  as  the  will  does  not  provide  for  the 
disposal  of  all  her  husband  had  left. 

But  further,  I  think  that  the  signing  of  the 
minute  of  28th  March  expressing  her  resolution 
to  stand  by  the  provisions  conveyed  to  her  by  the 
will  is  no  answer  to  the  present  claim  for  jut 
rdicta.  I  look  with  great  suspicion  at  this  meet- 
ing of  trustees  called  at  such  an  early  date,  and 
with  the  desire  to  get  her  to  put  her  name  to  a 
paper  containing  a  resolution  so  foolish.  But  the 
purpose  of  this  meeting  seems  to  have  been  a  de- 
mre  to  get  the  widow  to  put  her  name  to  this 
paper  so  as  to  preclude  her  from  afterwards 
claiming  what  she  was  legally  entitled  to  claim.  I 
say  there  was  no  reason  to  call  a  meeting  of  the 
trustees  at  such  an  early  date,  because  the  whole 
income  that  the  property  yielded  was  a  sum  of 
15s  a-week.  She  must  have  got  it  all  for  the  sup- 
port of  herself  and  her  family,  if  only  to  keep 
them  from  applying  for  parochial  relief,  and  yet 
the  minister  of  the  Evangelical  Union  and  her 
brother-in-law,  presumably  an  ofiSoe- bearer  in  the 
same  denomination,  meet  to  get  her  to  put  her 
name  to  a  document  which  will  have  the  effect  of 
sending  all  this  money  to  their  Church.  I  do  not 
look  upon  it  as  at  all  a  creditable  proceeding,  and 
I  do  not  think  that  her  signing  such  a  document 
will  prevent  her  claiming  her  legal  rights.  But 
any  way  that  minute  is  no  answer  to  the  pursuer's 
claim  for  an  accounting. 

I  think  that  the  validity  of  the  action  must  be 
sustained  and  the  case  sent  to  the  Lord  Ordinary 
to  proceed  with  the  accounting  if  that  should  be 
necessary,  and  the  result  will  be  that  she  will  get 
her^  riUcta.  I  do  not  see  how  she  can  have 
anything  to  pay  back;  she  was  entitled  to  get  it 
all  for  the  support  of  herself  and  her  family,  and 
if  she  did  get  any  advances  out  of  capital  for 
the  payment  of  rent,  &,o.,  which  she  could  not  be 
expected  to  pay  out  of  that  small  sum  of  15s. 
a-week,  she  has  nothing  to  pay  back  there 
either. 

liOBD  Cbaiohilii — I  concur.  I  think  that  the 
case  is  quite  clear,  if  read  in  the  light  of  justice 
between  the  parties  as  well  as  in  the  light  of  the 
decisions.  Looking  at  what  she  knew  of  the 
matter,  or  rather  did  not  know,  it  is  plain  that 
the  matter  was  not  presented  to  the  pursuer  in 
such  a  manner  that  she  can  be  said  to  have  got 
proper  advice  in  regard  to  her  conduct  as  to  elec- 
tion between  her  conventional  provisions  and  her 
legal  rights.  And  although  the  trustees  knew 
that  she  had  not  got  that  advice,  still  they  did 
not  insist  that  a  proper  time  and  consideration 
and  consultation  as  to  that  line  of  conduct  which 
she  ought  to  pursue  must  be  given.  I  am  there- 
'fore  of  opinion  that  the  Lord  Ordinary's  inter- 
locutor should  be  recalled. 


IiOBD  BmHKBFOBD  CiiABK — In  the  ease  of 
M^Fadyen  which  was  quoted  to  os  I  had  some 
difficulty  on  the  question  between  the  widow  and 
the  representatives  of  the  husband,  although  I 
did  not  differ  from  your  Lordship's  judgment, 
and  I  confess  I  have  difficulty  here  alio. 
The  settlement  was  laid  before  her  at  the  meetiDg 
and  was  explained  to  her,  and  that  she  did  not  at 
once  object  to  the  provision  made  for  her  ia 
shown  by  her  having  kept  to  it  for  four  yeais. 
I  confess  that  in  these  circumstances  I  have 
some  difficulty  in  holding  that  her  claim  for  her 
legal  rights  is  not  excluded.  I  sfaonld  be  very 
sorry  if  the  result  of  our  judgment  should  be  that 
her  claim  was  defeated,  and  I  am  glad  therefore 
to  be  able  to  surrender  my  difficulty,  and  do  not 
differ. 

The  Court  pronounced  the  following  inter- 
locutor : — 

"Find  that  the  pursuer  is  not  barred 
from  claiming  an  accounting  from  the  de- 
fenders in  virtue  of  and  in  accordance  with 
her  legal  rights  :  Therefore  recal  the  inter- 
locutor reclaimed  against :  Repel  the  de- 
fences :  Remit  to  the  Lord  Ordinary  to  pro- 
ceed in  the  accounting :  Find  the  pursuer 
entitled  to  the  expenses  hitherto  incumd  by 
her  in  the  cause,"  &c. 

Counsel  for  Pursuer — ^Bhind— Napier.  Agent 
— A.  B.  Patrick,  Solicitor. 

Counsel  for  Defender — Guthrie.  Agents — J. 
k  3.  H.  Balfour,  W.8. 


Friday,  June  11. 

FIRST     DIVISIOlf. 

[Lord  Kinnear,  Ordinary. 
HAGISTBATEB    OF    MONTROSE  V.    COHMEB- 
CIAL  BANK  OF  SCOTLAND,  LIMITED. 

Property — Superior  and  Vattal — Burgh — Bound- 
ing I'itle — Forethore. 

A  royal  burgh  which  was  the  proprietor  of 
lands  situated  on  the  shore  of  a  tidal  river- 
basin  feued  out  a  certain  portion  thereof, 
which  in  the  feu-disposition  was  described 
as  bounded  on  one  side  by  the  flood-mark. 
Held  that  the  burgh  was  divested  of  their 
whole  right  seaward,  and  had  no  title  to 
ground  subsequently  formed  aS/unione  be- 
tween the  feu  and  the  sea. 

Hunter,  &e.  v.  Lord  Adeoeate,  <£&,  7 
Macph.  899,  followed. 
This  was  an  action  of  suspension  and  interdict 
at  the  instance  of  the  Magistrates  of  the  royal 
burgh  of  Montrose  against  the  Commercial  Bank 
of  Scotland,  Limited,  in  which  it  was  sought  to 
interdict  the  respondents  from  "enclosing,  or  in 
any  way  interfering,  by  themselves  or  others 
acting  under  their  authority  or  on  their  behalf, 
with  that  area  or  piece  of  open  ground  lying 
immediately  to  the  west  of  the  west  boundary 
wall  enclosing  the  respondents'  property,  situated 
on  the  west  side  of  the  High  Street  of  Montrose, 
and  extending  said  area  or  open  piece  of  ground 
from  said  wall  westwards,  until  tiie  said  area  or 
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piece  of  open  ground  adjoins  the  gnbjeots 
TOoentiy  aoqalred  by  the  Korth  British  Railway 
Oompany  from  the  Board  of  Trade,  and  reclaimed 
from  the  bed  of  the  estuary  of  the  river  South 
Esk,  and  also  from  preyenting  or  in  any  way 
interfering  with  the  complainers  or  the  members 
of  said  oommanity  of  Montrose  from  exeroising 
the  full  right  of  property  in,  to,  and  over  the 
said  area  or  open  piece  of  ground. " 

Montrose  is  a  royal  burgh  of  great  antiquity. 
By  a  charter  of  Kobert  II.  oonflrming  a  charter 
of  David  IL,  dated  1st  May  1370,  there  was 
granted  to  the  bnigesses  of  Montrose  the  whole 
burgh  with  the  pertinents. 

The  title  founded  upon  by  the  complainers  in 
the  action  was  a  charter  granted  by  King  David 
IL  dated  18th  February  li09,  whioh  contained 
the  following— "David,  Dei  gracia  Re*  Scotorum 
Omnibus  probis  hominibus  tociua  terre  sue  tam 
deriois  quam  layds  preaentibus  et  futuris  Sain- 
tern;  Sciatis  nos  Dediesi,  Concessissi  et  hac 
presenti  carta  nostra  confirmaBse,  delectis  Bux- 
gensibus  nostris  Burgi  nostri  de  Monros  Beno- 
vaoionem  carte  cuius  tenor  talis  est — David  Bex 
Soooie  Epiaoopis,  Abbitibus,  Oomitibns,  Jasti- 
dariis,  Baronibus,  vicecomitibns,  ministrisque 
omnibus  et  probis  hominibus  tocius  regni  sui 
Francis,  Scoois,  Anglicis,  et  aliis  alienigenis  tam 
presentibus  quam  futuris  salutem,  Soiant  omnes 
me  Dediase  Conoessisae  et  hac  presenti  carta 
mea  Conflrmasse  Dilectis  Burgensibus  meis  totam 
terram  meam  de  Salorkio  jacentem  et  situatam 
jaxta  portnm  de  Stronnay  versus  aquilonem  sicnt 
Bandns  de  Qrantoan,  Oamerarius  mens  Tbor 
Viceoomes,  et  Bicardns  Olerious  ea  vice  proi- 
nerunt  quando  eam  metiti  sunt  pro  qnatuor 
Oaracatis  terre  cum  dimidia.  Habendam  et 
Tenendam  dictam  peoiam  terre  dictis  Bnrgensi- 
bns  meis  in  libero  Burgo  cum  onmibus  reoti- 
tndinibus  et  libertatibus  ad  liberum  Burgnm 
pertinentibas  adeo  libere  sicat  bona  villa  mea 
de  Perth  de  me  tenetor  et  onm  omnibus  rectitn- 
dinibns,  empoionis,  et  vendicionis  legitime  per- 
tinentibus  ad  opus  et  officinm  Burgensiam  et 
mercatorem  de  aqua  de  Thawhoke  usque  Fyn- 
donne  et  de  Fyndone  per  partes  Boreales  usque 
ad  aquam  de  Carwdy  et  sic  descendendo  per 
partes  australes  usque  ad  aquam  de  De;ohty  sicut 
onrrit  in  Dmmlay."  They  alao  produced  a  series 
of  later  charters  conferring  rights  of  custom  and 
trading  and  other  rights  and  privileges. 

The  complainers  averred  that  under  their 
oharters  they  had  right  to  the  whole  territory  of 
the  burgh,  which  comprehended  the  pieoe  of 
ground  in  dispute. 

This  piece  of  ground,  whioh  was  about  a 
quarter  of  an  acre  in  extent,  lay  in  an  angle 
formed  by  the  respondents'  garden  wall  on  the 
east,  and  by  the  boundary  wall  of  the  adjoining 
fen  on  the  south ;  prior  to  the  operations  of  the 
North  British  Railway  Company  after  mentioned, 
it  was  bounded  on  the  west  and  north  by  the 
bigh-water  mark  of  the  Montrose  basin,  and 
gubseqoently  by  the  ground  reclaimed  by  the 
railway  company  from  the  basin. 

The  title  of  the  respondents,  the  Commercial 
Bank,  flowed  from  the  burgh.  The  earliest  title 
produced  was  a  disposition  dated  lat  January  1680 
and  recorded  28th  April  1709,  granted  by  John 
Onobterlony  to  G«orge  Ouchterlony,  in  wUch  the 
description  was  as  follows— "All  and  haill  that 
my  -tenement  of   land,  and   haill   houses  and 


biggings  thereof,  back  and  fore,  under  and 
above,  with  the  yeard  and  pertinents  yrof,  lyand 
contigouslie  and  together  on  the  west  side  of  the 
Murray  Street  of  the  said  burgh,  bounded  with 
ye  High  Street  on  the  east,  the  sand-mark  on  the 
west,  Archibald  liindsay  on  the  south,  and  Bobert 
Bonald,  Provost,  his  lands,  on  the  north  parts." 

The  next  title  produced  was  a  aasine  following 
upon  a  disposition  by  Oeorge  Ouchterlony  and 
his  creditors  in  favour  of  Alexander  Scott,  re- 
corded in  the  burgh  register  on  10th  May  1717, 
in  whioh  the  following  was  the  description : — 
"  All  and  haill  those  two  inner  or  back  tenements 
of  land,  haill  houses  and  biggings  thereof,  high 
and  laigh,  with  the  doss,  yeard,  taill,  and  per- 
tinents lyand  contigne  and  together  on  the  west 
side  of  the  Castlegate  of  Montrose,  bounded  with 
the  fore  tenement  yrof  on  the  east,  the  flood-mark 
on  the  west,  the  lands  belonging  to  the  heirs  of 
the  deceast  John  Scott  of  Commiestown  on  the 
north,  and  Elizabeth  Gray,  her  lands,  on  the 
south."  The  title  in  favour  of  the  respondents 
was  a  disposition  by  Mrs  Isabella  Scott  or  Baines, 
dated  11th  May  and  14th  June,  and  recorded  in 
the  burgh  register  of  Montrose  12th  August 
1875,  in  whioh  the  ground  in  question  was  de- 
scribed as  bounded  "on  the  west  by  the  flood- 
mark."  The  boundary  in  the  intervening  tiUes 
was  the  same. 

In  the  statement  of  facta  for  the  complainers  the 
following  averments  were  made : — (Stat.  1)  .  .  . 
' '  From  time  immemorial  large  deposits  of  mud 
have  been  carried  by  the  currents  in  Montrose 
basin  and  added  to  the  lands  adjoining  its  fore- 
shores. To  these  natural  deposits  the  complainers 
and  the  community  of  Montrose  have  for  time 
immemorial  added,  by  themselves  or  others  on 
their  behalf.  There  have  thus  been  reclaimed 
from  the  sea  considerable  areas  of  gronnd,  which 
the  community  and  burgesses  have  ever  since, 
and  far  beyond  the  prescriptive  period,  possessed, 
used,  and  enjoyed,  as  parts  and  pertinents  of  the 
burgh."  (Stat.  2)  "  The  piece  of  open  ground 
described  in  the  prayer  is  a  part  and  portion  of 
the  gronnd  so  formed  aliuvione  and  reclaimed  by 
the  complainers,  or  their  predecessors  in  office, 
as  representing  the  community  of  Montrose,  or 
others  in  their  behalf.  This  pieoe  of  ground  has 
been  possessed,  occupied,  and  enjoyed  by  the 
complainers  or  their  predecessors  and  by  the  said 
community,  aa  part  of  the  burgh  property,  with- 
out challenge  for  upwards  of  forty  years.  This 
piece  of  ground  is  within  the  territory  of  the 
burgh  and  entirely  outside  the  property  of  the 
respondents,  from  which  it  is  now,  and  has  for 
time  immemorial  been  separated  by  a  wall.  The 
respondents  have  no  access  to,  and  have  never 
in  point  of  fact  asserted  or  exercised  any  right 
whatever  over,  the  said  piece  of  ground.  It  has 
been  used  by  the  inhabitants  of  Montrose  as  a 
recreation  ground,  as  a  free  passage  for  people 
along  the  shore,  and  for  other  purposes  from  time 
immemorial.  The  site  of  the  wall  which  forms 
the  western  boundary  of  the  respondents'  pro- 
perty marks  the  line  to  which  the  ancient  flood- 
mark  of  Montrose  Basin  reached,  and  marks  the 
western  limit  of  the  respondents'  property  as  de- 
scribed in  their  title-deeds." 

The  respondents  in  their  answers  stated  that 
any  deposits  whioh  might  have  been  made  on 
the  shore  of  the  Montrose  basin  contiguous  to 
their  property  became  their  property  by   ao; 
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cretion ;  and  farther,  that  the  gronnd  in  dispnte 
was  embraoed  in  their  title,  lying  as  it  did  within 
their  boundary  on  the  'west,  which  was  the  flood- 
mark. 

The  oomplainen  pleaded — "(1)  By  Tirtne  of 
their  burgh  title  and  the  possession  oondesoended 
on  following  thereon,  the  complainers  are  pro- 
prietors of  said  open  piece  of  gronnd,  and  are 
entitled  to  interdict  any  interference  therewith 
without  their  authority.  (2)  The  said  open  piece 
of  gronnd  being  within  the  territory  of  the  burgh 
of  Uontrose,  belongs  in  property  to  the  com- 
plainers, and  the  respondents  having  threatened 
to  assume  possession  of  said  open  piece  of 
gronnd,  the  complainers  are  entitled  to  interdict, 
•8  craved." 

The  respondents  pleaded — "(1)  The  com- 
plainers have  no  title  to  sne.  (8)  The  area 
or  open  piece  of  ground  in  question  being  the 
property  of  the  respondents  and  embraced  in 
their  titles,  the  note  ought  to  be  refused.  (1) 
The  said  area  or  piece  of  ground  being  embraoed 
in  the  respondents'  title,  it  was  incapable  of 
being  acquired  by  the  complainers  in  the  manner 
alleged  by  them.  (6)  The  complainers'  state- 
ments as  to  their  ose  and  occupation  of  said 
piece  of  ground  being  unfounded  in  fact,  the 
note  ongbt  to  be  refused." 

A  proof  was  taken.  From  the  evidence  led  it 
appeared  that  the  extent  of  the  ground  had  not 
varied  appreciably  within  the  memory  of  the 
witnesses,  although  the  height  had  been  in- 
creased by  the  deposit  of  rubbish. 

John  Fitchet,  shipmaster,  aged  eighty-four, 
adduced  as  a  witness  by  the  complainers,  de- 
poned that  when  he  was  a  boy  he  used  to  drill 
on  the  ground  before  Waterloo.  ' '  I  have  seen 
as  many  as  fifty  boys  being  drilled  on  this  gronnd 
at  a  time.  There  was  plenty  of  room  for  them 
to  go  through  their  evolutions  when  the  tide  was 
oat.  When  the  tide  was  in  perhaps  it  did  not 
gait  80  weU.  We  drilled  there  whether  the  tide 
was  in  or  ont.  I  should  say  the  ground  is  higher 
now  than  it  was  when  I  was  a  boy.  My  memory 
does  not  serve  me  to  say  whether  it  is  about  the 
same  in  extent.  I  cannot  say  there  is  more  dry 
gronnd  now  than  there  was  then." 

With  regard  to  the  possession,  John  Anderson, 
burgh  surveyor,  deponed— "  When  the  railway 
operations  commenced  the  ground  in  question 
was  just  a  piece  of  waste  ground,  with  material 
of  yurions  kinds  lying  npon  it.  It  was  put  to  no 
partioolar  use  except  for  depositing  rubbish 
npon.  Bubbish  was  shot  there  by  any  person 
who  wanted  to  get  rid  of  it.  It  was  just  what  is 
called  a  free  toom." 

James  Boss,  Sheriff-Olerk  of  Forfarshire,  and 
formerly  joint-agent  for  the  Commercial  Bank  at 
Montrose,  deponed — "  There  was  no  occupation 
of  this  piece  of  ground  by  anybody,  unless  you 
conld  say  that  the  Oohterlonys'  gardener  was  in 
occupation  of  it  by  throwing  rubbish  out  of  the 
garden  into  the  place.  It  lay  completely  out  of 
the  way  of  foot-passengers.  It  was  a  horrid 
nasty  place,  and  nobody  would  go  there  who 
oould  help  it.  .  .  .  There  was  no  occupation  of 
this  gronnd  by  the  burgh  Oorporation,  or  anyone 
on  their  behalf,  all  the  time  I  remember." 

Alexander  Anderson,  aged  eighty-seven,  who 
was  employed  as  a  gardener  by  the  respondents' 
predecessors  from  1882  onwards,  deponed — 
••  I  was  in  the  habit  of  throwing  weeds  and 


garden  rubbish  over  the  back  wall  of  the  garden 
next  the  Back  Sands  or  Basin.  There  were  some 
steps  inside  the  garden  wall  whioh  enabled  me  to 
do  so." 

It  was  also  proved  that  there  waa  in  the  wall 
what  had  been,  or  what  had  been  intaided  to  be, 
an  opening,  bnt  that  this  had  been  bnilt  up  at  a 
remote  date. 

Several  of  the  complainers'  witnesses  ex- 
pressed the  opinion  that  this  wall  had  been 
built  npon  the  old  flood-mark.  They  founded 
this  opinion  npon  the  fact  that  the  boundary-walls 
of  the  feus  to  the  north,  whioh  were  admittedly 
built  npon  what  was  flood-mark  before  the  rail- 
way company's  reclamations,  were  in  line  with 
the  respondents'  wall ;  and  also  on  the  fact  that 
the  wbU  was  built  of  sourdy,  whioh  was  stated 
by  one  of  the  witnesses  to  be  a  particnlazly  old 
kind  of  stone. 

The  fen  immediately  adjoining  that  of  the 
respondents'  to  the  south,  also  granted  by  the 
Magistrates,  and  npon  which  a  flonr-mill  had 
been  built,  was  described  as  bounded  "by  the 
flood-mark  on  the  north  and  west  parts,  as  the 
said  piece  of  ground  or  tail  was  sometime  en- 
closed on  the  north  and  west  parts  by  stone  or 
brick  dykes." 

In  1842  the  proprietors  of  the  mill-fen,  on  the 
occasion  of  their  desiring  to  lay  a  drain  throngh 
the  ground  in  dispnte,  had  granted  to  the  re- 
spondents' predecessors  a  declaration  that  the 
construction  of  the  drain  should  not  be  construed 
as  implying  any  right  on  their  part  to  the  pro- 
perty of  the  ground,  which  it  was  stated  they 
bad  no  desire  to  claim.  With  regard  to  the  right 
of  the  burgh  to  the  foreshore,  it  appeared  that 
when  the  North  British,  Arbroath,  and  Montrose 
Bailway  (company  wished  to  extend  their  line 
they  applied  to  the  Board  of  Trade  for  a  title  to 
such  portions  of  the  foreshore  as  they  required, 
and  obtained  from  them  a  fen-disposition  dated 
2d  August  1878.  By  this  disposition  the  Board 
of  Trade,  in  consideration  of  the  sum  of  £912, 
10s.  paid  to  them  by  the  railway  company,  dis- 
poned to  them  those  portions  of  the  foreshore 
and  bed  of  the  river  Bonth  Esk  below  high- 
water-mark  which  were  required  for  their  opera- 
tions. With  regard  to  this  James  Mitchell,  a 
town  councillor,  deponed — "When  I  was  in  the 
town  council  I  heard  that  the  Board  of  Trade 
proposed  to  give  a  title  to  the  railway  company. 
We  made  no  objection,  bnt  we  caused  intimation 
to  be  made  to  the  Board  of  Trade  that  we  wanted 
certain  matters  arranged,  and  certain  privileges 
of  the  town  conserved  before  a  title  was  given. 
(Q)  Did  the  town  council  consider  that  the  Board 
of  Trade  was  entitled  to  dispone  or  fen  all  tbe 
foreshore  to  the  railway  company  ?  (A)  Subject 
to  the  rights  the  town  council  had,  I  am  not 
aware  what  price  the  Board  of  Trade  got  for  tbe 
foreshore ;  if  we  made  any  inquiry — ^which  I 
don't  recollect — we  got  no  satisfactory  answer. 
We  were  content  that  the  Board  of  Trade  should 
dispone  the  land  and  get  the  price  so  long  as  ouz 
rights  were  conserved."  After  getting  the  oon- 
veyanoe  the  railway  company  proceeded  to  re- 
claim from  the  sea  those  portions  of  the  foreshore 
so  acquired,  and  constructed  their  line  over  the 
ground  reclaimed. 

The  harbour  rights  whioh  were  originally  in 
the  burgh  were  given  to  harbour  trosteea  by 
statute,  for  a  valid  consideration,  about  18SS. 
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The  Lord  Ordinary  (EnmvAB)  on  19th  Decem- 
ber 1885  sustained  the  third  plea-in-law  for  the 
reBpondents  and  dismissed  the  note. 

"Opinion. — I  think  it  nnneoessary  to  deter- 
mine whether  the  oomplainera  have  a  title  under 
wbioh  they  can  claim  to  hold  land  lying  to  the 
seaward  of  the  respondents'  boundary,  beoaase 
they  haye  failed  to  prove  that  the  piece  of  ground 
in  dispnte  has  been  reclaimed  from  the  sea  since 
the  di^  of  the  respondents'  title.  The  respon- 
dent's boandary  ander  their  title  is  the  flood- 
mark,  and  they  make  no  claim  to  the  foreshore. 
But  the  piece  of  ground  in  question  is  within 
the  high-water  mark  of  ordinary  spring  tides, 
and  the  greater  part  of  it  at  least  has  been  so 
during  the  whole  period  to  which  the  evidence 
lelatee.  It  has  long  been  used  as  a  place  for 
•hooting  rnbbish,  and  the  surface  is  formed  for 
the  most  part  of  deposited  material  It  can 
hardly  be  doubted  therefore  that  some  portion  of 
the  ground  has  been  gained  from  the  sea.  But 
there  is  no  satisfactory  evidence  as  to  the  extent 
to  which  the  land  has  advanced  or  as  to  the  time 
when  the  advance  was  made.  The  evidence 
which  goes  furthest  back  is  that  of  John  Fitohet, 
a  man  of  eighty-four ;  and  from  his  account  of 
it,  it  appears  that  although  the  ground  may  have 
gained  in  height  it  has  gained  nothing  material 
in  extent  since  the  earliest  time  to  which  his 
memory  reaches  back ;  and  if  anything  has  been 
gained,  it  has  not  been  from  operations  for  re- 
claiming land,  but  from  the  use  of  an  existing 
piece  of  waste  land  for  shooting  rubbish. 

"  The  oomplainers'  argument  was  rested  mainly 
on  an  assumption  that  the  respondents'  sea-wall 
mnst  hATe  been  built  on  the  extreme  verge  of 
their  property— that  is,  on  the  flood-mark,  as  it 
was  at  the  date  when  the  wall  was  bnilt.  But 
this  is  a  mere  assumption ;  or  if  it  can  be  sup- 
ported to  any  extent  by  inference  from  the  posi- 
tion of  the  neighbouring  sea-walls,  the  reasoning 
is  too  speonlativa  to  justify  a  conclusion  that 
would  deprive  the  respondents  of  property  that, 
in  the  existing  condition  of  the  land,  is  admittedly 
within  their  title. 

"  It  is  not  immaterial  to  observe  that  the  title 
has  been  frequently  renewed  by  cognition  during 
*  period  for  which  it  is  certain  that  the  ground 
in  dispute  has  been  either  entirely,  or  with  no 
material  exception,  above  high  water-mark.  It 
may  be  that  these  renewals  of  the  investiture 
being  mere  recognitions  of  the  right  of  succession 
to  an  existing  estate  will  not  preclude  the  burgh 
from  recurring  to  the  state  of  things  at  the  date 
of  the  original  grant,  to  ascertain  the  true  extent 
of  the  estate.  But  there  is  no  evidence  whatever 
as  to  the  condition  of  the  land  at  the  date  of  the 
original  grant.  It  may  be  that  the  sea  has  at  one 
time  receded.  But  it  is  equally  possible  that  at 
an  earlier  time  it  may  have  gained  on  the  land. 
There  is  some  evidence  to  suggest  that  there  may 
have  been  a  considerable  fluctuation,  and  at  aU 
events  there  is  no  evidence  inconsistent  with  that 
hypothesis. 

"  The  result  is  that  the  ground  in  dispute  as  it 
now  stands  is  within  the  respondents'  tiUe,  and 
that  it  is  not  proved  that  it  was  covered  by  the 
sea  at  the  date  of  the  original  grant." 

The  oomplainers  reclaimed  and  argued — (1) 
Upon  the  evidence  the  Lord  Ordinary  was  wrong, 
as  it  was  proved  that  the  respondents'  wall  was 
built  upon  what  was  the  flood-mark  at  the  date  of 


their  title.  (3)  The  respondents  held  under  a 
bounding  title,  and  could  therefore  not  prescribe 
a  right  to  anything  beyond  the  boundary.  The 
right  to  the  foreshore  was  in  the  burgh.  Under 
the  charter  of  King  David  U.  the  bound- 
ary of  the  burgh  to  the  west  was  the  water 
of  Tayook,  which  was  to  the  west  of  the 
flood-mark,  and  only  visible  at  low  water.  The 
boundary  in  the  oomplainer's  charter  was  dif- 
ferent from  that  in  the  respondent's  title,  and 
therefore  the  case  did  not  fall  tmder  the  prin- 
ciple of  HunUr  v.  The  Lord  Advocate,  infra  dt., 
but  nnder  that  of  following  cases,  viz. — Smart  v. 
The  Magittratet  of  Dundee,  November  22,  1797, 
8  Baton's  App.  606,  8  Brown's  Pari.  Gas.  119  ; 
Todd  V.  The  Uljfde  Trutteet,  January  23,  1840,  2 
D.  367,  aff.  2  Bob  333 ;  Berry  v.  Holden,  De- 
cember 10,  1840,  3  D.  206. 

The  respondents  replied— (1)  The  oomplainers 
had  failed  to  prove  that  the  ground  in  question 
had  been  reclaimed  since  the  date  of  the  re- 
spondents' tiUe.  There  had  been  no  possession 
on  the  part  of  the  burgh  of  such  a  character  as 
to  establish  any  right  of  property — Magittratei  of 
Eldinburgh  v.  MagitircUe*  of  Leiih,  de.,  July  10, 
1877,  4  B.  997.  (2)  The  oomplainers  had  no 
tiUe  to  interfere.  They  had  not  proved  that 
they  had  any  right  to  tiie  foreshore.  Under 
their  charter  the  burgh  was  merely  the  proprie- 
tor of  lands  de  facto  bounded  by  the  sea — 
Agnev)  v.  The  Lord  Advocate,  January  21,  1873, 
11  Macph.  309;  The  Lord  Advocate  and  the  Clf/Je 
Tnuteet  v.  Lord  Blantyre.  June  17,  1879,  6  B. 
(H.L.)  72.  The  description  of  the  boundary 
in  the  charter  founded  on  could  not  be  applied 
The  extent  of  the  burgh  was  there  said  to  l^  four 
and  a  half  plough-gates  of  land,  and  the  latter 
part  of  the  description  merely  applied 
to  privileges  of  trading.  The  oomplainera 
had  therefore  by  their  feu  to  the  respon- 
dents divested  tiiemselves  of  all  right  sea- 
ward—  Hunter  v.  The  Lord  Advocate,  Ac., 
June  25,  1869,  7  Maoph.  899;  Blyth't  Tru$iee» 
V.  8haw-8tewart,  November  13,  1883,  11  B.  99  ; 
Palenon  v.  M.  of  AOsa,  March  11,  1846,  8  D. 
762,  per  Lord  Wood  ;  Campbell  v.  Brown,  Nov- 
ember 18,  1813,  F.G.;  Boucher  r.  Orattford, 
November  30,  1814,  F.C.;  Bell's  Frin.,  sece. 
642,  643 ;  Bankine  on  Land  Ownership,  pp.  96, 
97  ;  Ersk.  Inst  0.  1,  14,  ii.  6,  17. 

At  advising — 

LoxD  Pbbsidiht— The  prayer  of  the  note  of 
suspension  and  interdict  m  this  case  is  to  have 
the  Oommercial  Bank,  the  respondents,"  inter- 
dicted, prohibited,  and  discharged  from  inter- 
fering with  that  area  or  piece  of  open  ground 
lying  immediately  to  the  weat  of  the  west 
boundary-wall  enclosing  the  respondent's  pro- 
perty on  the  west  side  of  the  High  Street  of 
Montrose,  and  extending  said  area  or  open  piece 
of  ground  from  said  wall  westwards  until  the  said 
area  or  open  piece  of  ground  adjoins  the  sub- 
jects acquired  by  the  North  British  Bailway  Com- 
pany from  the  Board  of  Trade." 

Now,  in  support  of  that  prayer  the  oomplainers 
state  that  they  are  inf eft  by  and  nnder  a  very  old 
charter  in  the  whole  area  of  the  burgh  of  Mon- 
trose. They  state  that  the  oomplainers  have 
right  to  the  whole  territory  of  the  burgh,  com- 
prehending the  portion  of  ground  in  diapnte  in 
Ute  present  action,  and  then  tiiey  proceed  to  Bay 
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that  from  time  immemorial  largje  deposits  of  mad 
have  been  carried  by  the  currents  in  Montrose 
basin  and  added  to  the  lands  adjoining  its  fore- 
shores.' To  these  natural  deposits  the  com- 
plainers,  the  community  of  Montrose,  hare  from 
time  immemorial  added  by  themseWes,  or  others 
on  their  behalf.  And  they  say  farther  that  the 
piece  of  open  ground  described  in  the  prayer  is 
part  and  portion  of  the  ground  so  formed 
Mvvione,  and  reclaimed  by  the  complainers  or 
their  predecessors  in  o£Boe  as  representing  the 
eommnnity. 

Now,  that  shows  clearly  that  according  to  the 
▼iew  of  the  complainers  the  piece  of  groond  in 
dispute  was  originally  part  of  the  foreshore  op- 

Eosite  the  burgh  of  Montrose  forming  part  of  the 
asin,  as  it  is  called,  of  Montrose,  which  is  all 
covered  by  the  tide  at  high  water,  and  all  lying 
dry  at  low  water.  It  seems  to  me  therefore  very 
clear  that  unless  the  complainers  have  a  good 
title  to  this  foreshore  they  have  no  right  to  inter- 
fere with  the  respondents  at  all.  The  I.ord 
Ordinary  says  that  he  thinks  it  unnecessary  to 
determine  whether  the  complainers  have  a  title 
under  which  they  can  claim  the  whole  of  the 
lands  lying  to  the  westward  of  the  respondents' 
boundary ;  and  if  the  case  were  absolutely  clear 
otherwise  perhaps  it  might  not  be  necessary  to 
inquire  into  the  title  of  the  complainers ;  but  as 
there  is  a  good  deal  of  doubt  in  the  evidence,  and 
a  good  deal  of  difficulty  in  ascertaining  the  pre- 
cise facta  as  to  how  this  ground  was  gained,  and 
also  whether  the  wall  enclosing  the  respondents' 
property  on  the  west  was  really  built  upon  the 
extreme  verge  of  their  property,  so  it  seems  to 
me  rather  desirable  to  dispose  of  that  question  of 
title  in  the  first  place ;  and  as  I  have  formed  a 
very  decided  opinion  against  the  complainers 
upon  the  question  of  title,  I  rather  prefer  to  put 
my  judgment  on  that  ground. 

The  burgh  of  Montrose  is  a  royal  burgh,  and  a 
very  old  one.  The  original  charter  of  the  bnrgh 
bears  to  have  been  granted  by  David  I.  in  the 
twelfth  century,  and  although  that  charter  is  not 
now  extant,  we  have  it  recited  at  length  in  a 
subsequent  charter  of  King  Bobert  L  in  1384, 
and  that  bears  to  grant  to  the  burgesses  and 
eommunity  of  the  burgh  of  Montrose  the  "  whole 
of  that  onr  said  burgh  of  Montrose,  with  the 
pertinents,  to  be  held  by  the  community  and 
burgesses  of  the  said  burgh,  and  their  heirs  and 
successors  in  perpetuity,  by  all  its  ancient 
meithsand  marcbe8,"and  so  far  as  I  can  see  with 
the  exception  of  some  fisheries  in  the  North  Esk 
and  the  South  Esk,  and  the  usual  privileges  and 
Immunities  of  burghs,  there  is  nothing  else  in  the 
charter  at  all. 

Now,  it  has  never  been  contended,  and  it 
certainly  never  was  held,  that  a  mere  infeftment 
in  that  part  carries  with  it  the  right  to  the  fore- 
shore adjacent  to  the  bnrgh,  and  there  is  no 
mention  of  anything  of  that  kind  in  this  original 
charter.  But  just  as  little  is  there  in  that  charter 
6f  King  Bobert  I.  which  confirms  that  charter  of 
David  L  There  is  no  mention  of  boundaries  at 
all.  We  have  farther  what  is  called  a  notarial 
transumpt  of  charters  by  King  David  II.  and 
King  Bobert  II.,  and  these  are  printed  at  len^, 
and  I  think  they  require  a  little  more  examination, 
beoanae  it  has  been  represented  that  these 
charters,  and  particularly  one  of  them,  does  con- 
tain a  speoifloatiOD  of  the  boundaries  of  the 


bnrgh — I  mean  the  charter  of  King  David  IL 
Now,  the  subject  granted  by  that  charter  to  the 
burgesses  of  Montrose  is  the  lands  of  Salorkinm, 
lying  and  situated  near  to  the  port  of  Stronnay, 
and  which  is  measured  to  contain  fonr  plough 
gates  of  land  and  a-half.  It  is  to  be  obserred 
that  the  subject  conveyed  by  this  charter  is  not 
the  burgh  of  Montrose,  but  the  lands  of  Salor- 
kiom.  Whether  that  is  another  name  for  the 
burgh,  or  whether  it  is  an  additional  piece  of  land 
given  to  the  burgh  because  it  lay  adjacent  to  it 
we  have  no  means  of  determining,  but  I  do  not 
think  that  is  of  very  much  consequence  in  this 
question.  Take  it  to  be  the  bnrgh,  or  take  it 
either  way,  the  boundaries  are  stated  to  be  con- 
tained in  this  charter  of  David  n.  and  are  made 
mention  of.  And  in  order  to  be  quite  snre  what 
the  meaning  of  these  boundaries  is,  it  is  necessary 
to  read  a  portion  of  the  charter,  and  I  shall 
endeavour  to  translate  it  into  Rnglish  in  order  to 
make  myself  more  intelligible.  It  is  said  that 
this  piece  of  land  near  Stronnay  is  to  be  held  in 
free  burgage,  with  all  the  rights  and  privileges 
belonging  to  a  free  burgh,  as  freely  as  my  good 
town  of  Perth  is  held  of  me,  with  all  the  privi- 
leges of  selling  and  buying  legitimately  belonging 
to  the  work  and  office  of  bnrgesses.  And  then 
follow  the  words  founded  upon  by  the  Magis- 
trates— "from  the  water  of  Tayock  to  Findon, 
and  from  Findon  by  the  north  to  the  water  of 
Oardwy,  and  so  descending  to  the  south  parts,  to 
Diohty  as  it  runs  in  Drumlay."  Now,  are  these 
intended  to  represent  the  boundaries  of  the  lands 
conveyed  by  this  charter,  viz,,  Salorkinm?  I 
apprehend  not.  In  the  first  place,  if  they  were 
so  it  would  be  a  most  vague  and  indefinite 
boundary,  and  one  that  no  human  being  conld 
trace  at  the  present  day.  But  I  cannot  doubt  for 
one  moment  that  these  lands  are  not  described 
and  are  not  intended  to  be  described  by  these 
boundaries,  but  that  these  are  the  boundaries 
within  which  the  privileges  of  the  bnrgh  of  Mon- 
trose may  be  exercised — that  is  to  say,  the  right 
of  exclusive  trading  and  all  the  other  privileges 
and  immunities  that  belong  to  the  burgh — as 
freely  as  these  are  possessed  by  the  burgh  of 
Perth.  The  words  which  are  said  to  be  descrip- 
tive of  boundaries  follow  immediately  after  Uie 
words  regarding  the  exercise  of  privileges,  and 
do  not  connect  in  the  slightest  degree  with  the 
lands  of  Salorkinm,  which  are  previously  con- 
veyed. In  that  charter,  therefore,  I  can  find  no 
boundaries  of  the  burgh,  and  nothing  bnt  a  sort 
of  gtneral  description  of  a  district  of  conntry 
within  which  the  burgesses  of  Montrose  are  to  be 
entitled  to  exercise  their  privilege  of  exclusive 
trading  and  such  other  privUeges  as  then  belonged 
to  royal  burghs. 

The  other  charter  of  Bobert  IL  ie  in  the  same 
terms,  and  it  is  needless  to  go  through  it. 

Now,  there  are  a  number  of  charters  of  later 
date  to  which  it  is  unnecessary  to  refer  as 
throwing  any  light  npon  this  question.  I  have 
gone  over  them  for  the  purpose  of  seeing  whether 
any  light  can  be  derived  from  them,  but  can  get 
none. 

In  these  circumstances  it  is  perfectly  clear  that 
the  Magistrates  of  Montrose  have  not  produced 
any  title  to  the  foreshore  of  the  basin  of  Mon- 
trose, and  in  confirmation  of  this  it  is  not  unim- 
portant to  observe  that  when  the  Montrose  and 
Arbroath  Railway  Oompany  desired  to  aoqtiire  a 
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very  oonsiderable  apace  of  gronnd  in  this  ba&in 
for  the  purpose  of  constmctiDg  their  line  and 
works  oonneoted  with  their  station,  they  did  not 
go  or  think  of  going  to  the  Montrose  Magistrates 
for  a  title,  bat  they  went  to  the  Board  of  Trade, 
clearly  showing  that  in  their  understanding  the 
foreshore  belonged  to  the  Crown,  and  had  never 
been  given  out  to  a  subject,  and  tlie  Magistrates 
of  Montrose  took  no  steps  to  prevent  that  being 
done,  but,  on  the  contrary,  in  the  full  knowledge 
of  what  was  being  done,  acquiesced  in  it.  It 
was  said,  in  expUuaation  of  their  conduct,  that 
they  really  had  no  interest  in  the  matter,  because 
as  long  as  they  got  a  good  arrangement  for  the 
construction  of  the  railway  works,  and  a  con- 
venient access  for  the  railway  station,  and  a  toad 
along  the  subject  which  they  got  by  agreement, 
it  was  of  no  consequence  from  whom  the  railway 
got  their  title.  No  donbt  it  would  have  been  of 
very  little  oonaequenoe  if  the  railway  company 
had  not  had  to  pay  for  their  title.  Bat  as  they 
had  to  pay  upwards  of  £900  to  the  Board  of  Trade, 
I  think  it  is  highly  probable  that  the  Magistrates 
would,  if  they  had  thought  the  foreshore  belonged 
to  them,  have  liked  to  get  the  £900.  At  least  it 
would  be  very  onlikely  that  the  Magistrates 
would  not,  and  therefore  as  the  Magistrates 
have  not  produced  any  title  to  the  tidal 
basin,  or  any  right  to  the  foreshore  under  any 
charter  in  their  favour,  and  after  the  clear  acqnU 
escence  in  the  transaction  to  which  I  have  re- 
ferred, I  am  of  opinion  that  the  Magistrates 
themselves  were  perfectly  conscious  that  they 
had  no  right  to  the  foreshore. 

Now,  the  title  of  the  respondents  is  a  title 
flowing  from  the  burgh,  and  the  boundaries  of 
the  feu  are  given  in  the  earliest  conveyance  that 
tbey  have  applicable  to  it— I  mean  in  the  deed 
of  1709,  and  the  subject  is  described  as  lying 
oontigaously  and  together  on  the  west  side  of 
the  Murray  Street  of  the  said  burgh,  bounded  by 
the  High  Street  on  the  east,  the  sand  mark  on 
the  west,  Archibald  Lindsay  on  the  south,  and 
Bobert  Bonald,  provost,  his  lands,  on  the  north 
psrts.  In  another  deed,  dated  shortly  after- 
wards, the  sasine  on  which  is  dated  in  1717,  we 
have  it  described  as  the  subjects  lying  oontigne 
and  together  on  the  west  side  of  the  Oastlegate 
of  Montrose,  bounded  with  the  fore-tenement 
thereof  on  the  east,  the  flood-mark  on  the  west, 
the  lands  belonging  to  the  heirs  of  the  deceased 
John  Scott  of  Oommeston  on  the  north,  and 
Elizabeth  Gray,  her  lands,  on  the  south.  Now, 
the  two  expressions  there,"  sand-mark"  in  the  one 
title  and  "flood-mark"  in  the  other,  have  been 
token  to  be  synonymons,  and  I  think  tbey  are, 
•nd  there  is  no  doubt  therefore  that  the  western 
bonndary  of  the  Commercial  Bank's  feu  was  high 
water-mark.  But  when  a  proprietor  feus  out  a 
anbjeot  lying  adjacent  to  the  sea  with  such  a  de- 
scription as  this,  giving  his  feuar  the  flood-mark 
as  his  boundary,  and  has  himself  no  title  to  the 
foreshore,  the  result  is,  as  has  been  adjudicated 
in  the  case  of  Eunter  v.  Tht  Lord  Advocate  and 
OtJiert,  that  he  gives  to  his  feaar  everything 
that  lies  between  the  land  boundaries  of  the  feu 
and  the  sea,  and  that  he  is  not  entitled  to  inter- 
pose himself  between  his  feuar  and  the  sea. 
Now,  giving  effect  to  that  judgment  and  to  the 
principle  on  which  it  is  fonnded,  I  think  the 
Magistrates  of  Montrose  here  was  precisely  in 
the  positios  in  which  Mr  Hunter  wM  in  that 


case,  and  therefore  I  am  dearly  of  Apinion  that 
they  have  no  right  whatever  to  interfere  with 
any  ground  acquired  by  the  Commercial  Bank 
from  the  foreshore  of  the  basin  of  Montrose. 
The  Crown  might  have  interfered  with  that,  but 
the  Magistrates  have  no  right  to  do  so. 

While  I  found  my  judgment  upon  the  gronnd 
of  want  of  title,  as  I  think  the  dearest  ground  of 
judgment,  I  may  say  at  the  same  time  that  I  am 
not  at  all  disposed  to  differ  from  the  Jjord  Ordi- 
nary upon  the  ground  upon  which  he  has  de- 
dded  the  case,  but  I  do  not  think  it  necessary 
to  go  into  it.  It  is  a  good  deal  more  diffi- 
colt  and  a  more  complicated  question  than,  that 
which  I  have  disposed  of,  and  I  therefore  am  for 
adhering  to  the  interlocotor  which  dismisses  the 
note  of  suspension  and  interdict  I  see  it  sus- 
tains the  third  plea-in-law  for  the  respondents, 
BO  we  ought  to  add  to  the  interlocutor  that  we 
sustain  the  flrst  plea-in-law  also. 


liOBD  MuBi — I  quite  agree  with  yonr  Lordship 
that  to  entitle  the  complainers  to  the  interdict 
here  asked,  it  is  necessary  for  them  in  the  action 
as  laid  to  shew  (1)  that  the  garden  wall  of  the 
respondents  is,  as  the  complainers  allege, 
buUt  apon  the  line  of  the  flood-mark  of 
the  sea,  which  is  the  boundary  of  the 
respondents'  property,  as  described  in  their  titles, 
on  the  west ;  and  (2)  that  the  ground  here  in 
question  which  lies  to  the  west  or  westward  of 
that  garden  wall  is  the  property  of  the  Magis- 
trates of  Montrose. 

In  the  view  I  take  of  the  case  the  complainers 
have  failed  to  establish  either  of  these  proposi- 
tions. 

As  regards  the  question  of  title,  assuming  the 
garden  wall  to  have  been  built  on  the  line  of  the 
sea  flood-mark  as  they  allege,  all  the  shore  to  the 
west  is  substantially  foreshore,  and  to  succeed 
therefore  in  their  action  the  complainers  must 
shew  a  title  to  the  foreshore. 
.  Now,  I  agree  with  your  Lordship  in  thinking 
that  they  have  not  produced  any  such  title,  and 
that  they  have  not  only  failed  to  produce  any 
title  to  the  foreshore  but  it  is  dear  from  the 
transaction  between  the  railway  company  and  the 
Board  of  Trade  at  the  time  that  the  railway  was 
taken  through,  when  the  Magistrates  allowed  the 
company  to  take  a  conveyance  of  the  foreshore 
from  the  Board  of  Trade,  at  a  price  that  was 
nearly  £1000  for  the  ground  so  conveyed  lying 
in  the  vicinity  of  the  bit  of  ground  here  daimed 
and  allowed  that  transaction  to  be  carried  through 
without  objection,  it  is  dear,  I  say,  that  the  Mag- 
istrates of  Montrose  did  not  act  as  if  they  had 
right  to  the  foreshore  at  the  place  here  in  ques- 
tion. 

Mr  Mitchdl,  a  gentleman  who  was  convener 
of  the  town  council's  railway  committee  at  the 
time  the  railway  was  carried  through,  was  ex- 
amined as  a  witness  for  the  complainers,  and  he 
says  in  his  evidence  most  distinctiy  that  the  town 
oonnoil  made  no  objection  to  the  Board  of  Trade 
giving  the  railway  company  a  title  to  the  piece 
of  foreshore.  And  then  he  is  asked  "Did  the 
town  council  consider  that  the  Board  of  Trade 
was  entitled  to  dispone  or  fen  all  the  foreshore 
to  the  railway  company? — (A)  Subject  to  the 
rights  the  town  council  had,  I  am  not  aware  what 
price  the  Board  of  Trade  got  for  the  foreshore; 
if  we  made  any  inquiry— which  I  do  not  reool. 
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leot — we  got  no  ntiaf aotory  aaawer. "  It  is  idekr 
theiefore  that  the  Magutntas  knew  quite  well  of 
the  tranMOtion,  and  ^t  they  allowed  the  Board 
of  Trade  to  sejl  a  piece  of  the  foreshore  to  the 
railway  company  at  the  price  of  £900,  and  there- 
fore the  case  of  the  complainen  on  Uie  question 
of  title  entirely  fails. 

Now,  with  reference  to  the  second  point  I  also 
agree  with  the  view  which  yonr  Lordship  has  ez- 
preased.  I  think  the  Lord  Ordinary  has  taken 
the  right  Tiew  in  regard  to  the  qnestion  of 
boundary.  The  case  of  the  Magistrates  is  that 
the  boundary  wall  was  built  upon  the  line  of  the 
flood-mark  upon  the  western  boundary  of  the 
property,  and  they  say  that  that  is  to  be  pre- 
sninied  because  of  certain  appearances  which 
builders  and  others  find  about  that  waU.  1  am 
not  satisfied  that  that  ia  a  presumption  that  holds 
good  in  all  cases.  A  man  might  possibly  build 
upon  the  line  of  the  flood-mark,  but  then  he  might 
expect  to  get  his  building  all  knocked  to  pieces  by 
the  sea  washing  in  upon  it  My  opinion  is  that 
a  sensible  man  would  take  care  to  hare  his  wall 
within  the  flood-mark,  and  where  it  would  not  be 
in  danger  of  being  kncKiked  to  pieces  by  the  action 
of  high  winds  or  the  sea,  and  of  high  or  even 
ordinary  spring  tides,  and  therefore  I  cannot 
share  in  the  presumption  drawn  from  the  appear- 
ances of  this  wall  and  its  alleged  position  at 
flood-mark. 

But,  on  the  other  hand,  I  agree  with  the  Lord 
Ordinary  when  he  says  that  upon  the  eyidence  it 
in  proved  that  as  far  back  as  anybody  goes  there 
has  been  no  great  change  on  the  ground,  and  the 
preponderance  of  CTidenoe  seems  to  me  to  show 
that  there  has  been  yery  little  gained  from  the 
sea  at  this  particular  place.  His  Lordship  refers 
to  the  evidenoe  of  a  man  named  Fitchet,  which 
goes  furthest  back,  and  adds,  that  from  his 
(Fitchet's)  account  of  it  it  appears  that  although 
the  ground  may  haye  gained  in  height  it  has 
gained  nothing  material  in  extent  since  the 
earliest  time  to  which  his  memory  reaches  back. 
Fitchet  is  a  man  of  81  years  of  age,  and  his  evi- 
dence is  confirmed  to  the  above  effect  by  various 
other  witnesses,  by  a  man  of  the  name  of  William 
Anderson,  who  was  called  by  the  complainers,  and 
who  says  that  the  ground  in  dispute  has  not 
increased  in  size  at  all  during  his  recollection, 
and  he  is  a  man  of  70.  Then  a  man  of  the  name 
of  Henry  Koss  gives  evidence  to  the  same  effeoL 
A  still  older  man,  who  was  examined  on  commis- 
sion— Alexander  Anderson,  a  gardener  at  the 
place  in  question  at  one  time — says  distinctly  that 
he  sees  no  change  in  the  extent  of  the  ground 
from  what  be  first  recollects  it.  There  may  have 
been  some  rubbish  thrown  here  and  there,  but 
not  to  his  recollection  any  change  so  far  as  he 
can  see ;  this  witness  goes  back  to  1840  if  not 
further. 

In  these  dronmstanoes  I  think  there  is  a  total 
&ilnre  on  the  part  of  the  Magistrates  to  prove 
that  the  wall  is  the  boundary  of  the  property  of 
the  respondents.  On  the  contrary,  I  think  it  was 
farther  in  on  the  ground  in  question  than  flood- 
mark.  The  ground  in  dispute  was  not  con- 
sidered to  be  an  object  to  anybody,  being 
considered  of  very  little  value,  and  probably 
little  attention  was  paid  to  it  or  its  condition. 

For  these  reasons  I  agree  with  your  Lordship 
Uiat  we  should  adhere  to  the  interlocutor  of  the 
Lord  Ordinary. 


Lou>  Shams — One  of  the  questionB  raised  by 
the  defence  stated  by  the  respondents  is  the 
qnestion  of  the  complainers'  title,  and  npon  that 
question  I  entirely  ooncnr  in  what  has  fallen  from 
your  Lordship.  The  title  to  this  foreshore  was 
rested  I  think  almost  entirely  upon  the  terms  of 
the  charter  of  1409,  in  which  we  find  a  reference 
to  the  water  of  Tayook  and  it  was  said  that  that 
reference  to  the  Tayook  was  sufficient  to  show 
that  the  whole  of  the  basin  of  Montrose  extend- 
ing to  the  line  of  the  Tayock — I  think  it  flowed 
into  the  Esk— was  within  the  territory  fened  by 
this  charter  and  therefore  was  the  property  of  the 
Magistrates.  I  think  it  impossible  to  read  the 
charter  to  that  effect  Parties  were  really  in 
difflonlty  in  attempting  to  give  any  exptuiation 
upon  the  following  words  "Thawboke,"  "Fyn- 
donne,"  "Deyohty,"  fto.,  but  so  far  as  we 
could  learn  from  their  names  they  refsned  to 
districts  at  a  very  considerable  distanoe  beyond 
Tayock,  some  of  them  considerably  to  the  north 
of  it,  and  I  think  it  is  plain  that  the  reference 
to  the  water  of  Tayock  in  the  charter  ia  this, 
that  it  is  referred  to  simply  as  the  line  or 
boundary  having  reference  to  the  two  last 
charters  which  precede  it,  in  which  there  is  given 
to  the  burgh  of  Montrose  a  right  of  market  with- 
in a  certain  district  and  noth^  else.  And  that 
being  so,  the  case  confessedly  upon  the  part  of 
the  complainers  rests  upon  this,  that  tb^  have 
right  to  the  territory  of  the  burgh,  and  that  <b 
faeto  the  burgh  is  bounded  by  the  sea  at  the 
point  in  qnestion,  and  that  the  burgh  extends  to 
the  basin  of  Montrose  with  the  tides  ebbing  and 
flowing  upon  the  shore.  We  have  no  reference 
to  a  sea  boundary  in  the  title,  but  we  have  in 
fact  a  sea  boundary. 

Now,  taking  that  to  be  the  state  of  the' title  of 
the  burgh  of  Montrose,  it  is  quite  true  that 
according  to  the  recent  anthoritiiBS  such  a  title 
may  form  the  ground  for  acquiring  right  to  the 
foreshore  by  prescriptive  possession,  and  it  may 
very  well  be,  that  if  the  town  of  Hootrose,  having 
right  to  this  territory  of  the  burgh,  and  having 
that  territory  l>onnded  by  the  sea,  had  been 
able  to  instruct  that  from  time  immemorial 
they  had  exercised  possession  of  the  forediore  by 
reclaiming  it  at  this  point,  digging  it  out,  and 
exercising  the  general  rights  and  privileges  which 
have  formed  the  subject  of  proof  in  many  oases 
which  we  had  before  us,  the  title  might  have 
been  complete  in  the  burgh.  And  I  observe  in 
the  condescendence  in  this  case  that  the  com- 
plainers aver  in  statement  2nd  that  "the  piece 
of  open  ground  described  in  the  prayer  is  a  part 
and  portion  of  the  ground  so  formed  aUutiont, 
and  reclaimed  by  the  complainers  or  their  pre- 
decessors in  office  as  representing  the  community 
of  Montrose,  or  others  in  their  behalf.  This 
piece  of  ground  has  been  possessed,  occupied, 
and  enjoyed  by  the  complainers  or  their  pre- 
decessors, and  by  the  said  community,  as  part  of 
the  burgh  property  without  challenge  for  upwards 
of  forty  years;"  and  bo  with  reference  to  aver- 
ment it  appears  to  me  that  the  case  of  the  com- 
plainers entirely  fails.  I  think  there  has  been 
no  occupation  or  possession  whatever  in  the 
exercise  of  the  rights  of  proprietorship  with 
reference  to  this  ground  on  the  part  of  the 
burgh,  and  therefore  although  they  had  a  title 
fortified  by  prescriptive  possession  for  the  re- 
quisite period  giving  them  a  rig^t  to  the  fore- 
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shore,  I  think  that  possession  is  entirely  awant- 
ing,  and  therefore  I  think  as  their  ease  is 
presented  to  ns  the  oomplainers  have  no  title 
whatever  to  this  ground. 

That  being  so,  I  think  it  ia  nnneceasary  to 
disonas  the  second  point  to  which  yonr  Lord- 
ships have  referred,  and  upon  which  the  Lord 
Ordinary  has  proceeded,  further  than  to  say  that 
I  find  I  have  considerable  difficulty  in  holding  as 
his  liordship  has  done,  that  it  has  been  proved 
that  this  ground  was  within  the  original  fen  as 
given  oft.  I  think  there  are  considerations  with 
reference  to  the  wall  bnilt  npon  this  property 
exolnding  this  piece  of  ground  altogether,  and 
the  nature  of  the  wall  as  forming  part  of  a  range 
of  walla  all  along  the  shore  at  that  point  makes  it 
difficult  to  draw  the  inference  that  ground  which 
is  not  enclosed  by  that  wall  was  originally  given 
ofT  in  that  fen-contract,  and  so  having  that  diffi- 
culty I  merely  give  expression  to  it.  The  ground 
of  judgment  upon  which  I  proceed  is  that 
whether  tiie  Oommercial  Bank  have  a  good  title 
to  the  ground  in  question  or  not,  the  other 
party,  the  Magistrates  of  Montrose,  at  all  events, 
have  none,  and  therefore  they  have  no  right  to 
insist  in  their  present  cUdm. 

LoBD  Adax — I  think  the  first  question  to  be 
determined  is — Have  the  complainers  any  right 
to  interfere  with  this  piece  of  ground?  I  think 
it  has  been  decided  by  the  case  of  Agruw  v.  Lord 
Adtoeate  that  where  an  estate  lies  on  the  sea- 
shore, and  the  grant  or  Crown  charter  contains 
no  special  conveyance  of  foreshore,  and  no 
boundaries  going  below  high  water-mark,  that 
in  that  case  there  is  no  presumption  that  the 
foreshore  is  a  pertinent  of  the  lands.  I  think 
that  is  decided  by  the  case  of  Agnew. 

Now,  in  this  case  it  is  clear  that  there  has  been 
no  exclusive  possession  on  the  part  of  the  com- 
plainers, and  therefore  the  result  is  this,  that 
unless  the  complainers  can  show  by  their  Crown 
charter  that  they  have  an  express  grant  of  fore- 
shore, or  a  boundary  going  below  high  water- 
mark, they  have  no  right  whatever  to  the  foreshore. 

Now,  with  reference  to  the  charters  which  are 
produced,  there  are  only  two  which,  as  your  Lord- 
ship has  pointed  out,  throw  any  light  upon  the 
subject.  The  first  of  these  is  that  of  David  IL, 
which,  as  your  Lordship  has  said,  contains 
simply  a  grant  to  the  burgh,  and  no  boundaries, 
and  no  mention  of  lands  ;  all  that  it  contains  is 
a  grant  of  various  rights  and  privil^es  belong- 
ing to  the  burgh  and  burgesses,  which  are  said 
to  be  "tarn  intra  dictum  burgum  quam  extra," 
which  means  that  these  privileges  were  to  be 
exercised  within  the  territory  of  the  burgh  only. 
That  is  intthe  earliest  grant  which  we  have. 

Then  the  next  charter  which  was  referred  to 
oontaina  a  special  grant  of  the  lands  of  Salorkinm, 
ftnd  that  is  said  to  be  the  old  name  for  Montrose. 
But  whether  it  was  a  different  piece  of  land  or 
another  description  of  the  territory  of  the  burgh 
nobody  seems  to  know;  but  we  know  this 
fact,  that  it  was  not  a  large  piece  of  land,  for 
it  extended  to  no  more  than  4^  plough-gates  of 
land.  Now,  if  the  description  of  boundaries 
which  follows  in  this  charter  had  been  meant  to 
Apply  ^  ^^^^  only,  we  would  naturally  expect  to 
find  them  inserted  there ;  when  the  lands  are  de- 
Boribed  we  would  expect  the  boundaries  to  follow, 
and  then  any  pertinents  and  privileges.    But  we 
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do  not  find  that  in  this  charter,  because  the  only 
description  of  boundaries  does  not  follow,  but 
occurs  at  the  end  of  the  description  of  the  rights 
and  privileges  given  to  the  burgh  and  burgesses, 
and  then  there  is  a  boundary  prescribed  for 
them.  I  think  that  is  the  true  construction  of 
that  charter. 

Now,  if  that  be  so,  of  course  this  charter  is  like 
the  first  one  so  far  as  the  territory  is  concerned, 
that  it  contains  no  description  by  boundary  and 
no  specific  grant  of  territory. 

But  I  think  further,  assuming  that  the  words 
descriptive  of  boundaries  apply  to  the  lands  of 
Salorkium,  they  would  not  benefit  the  com- 
plainers' case  at  all,  for  this  reason,  that  the  only 
name  now  known  there  is  the  last  word  "Tayock." 
None  of  the  others  are  known,  and  nobody  can 
tell  us  where  they  are.  Nobody  knows  at  this 
hour.  One  witness  thought  they  were  in  the 
neighbourhood  of  Montrose,  and  if  that  had  been 
BO  one  would  have  supposed  that  they  would  all 
have  been  recognisable  to  this  day.  But  the 
water  of  Tayock  only  is  known,  and  it  is  only 
taken  as  a  point  from  which  the  boundary  line 
starts.  It  is  not  said  that  -the  burgh  is  bounded 
by  the  water  of  Tayock.  Now,  that  being  so,  it 
follows,  as  it  humbly  appears  to  me,  that  there 
is  not  in  this  charter  an  express  grant  of  fore- 
shore, nor  a  boundary  below  flood-mark,  and  the 
result  is  that  the  complainers  have  no  right  to 
foreshore  at  all.  And  if  they  have  no  right  to 
the  foreshore  at  all,  then  this  case  comes  within 
the  case  of  Hunter,  and  indeed  I  think  it  is  a 
fortiori  of  Hunter'i  case,  and  for  this  reason, 
that  the  description  in  the  respondent's  title  is 
flood-mark.  Now,  if  that  is,  as  I  think,  the  con- 
struction of  the  Magistrates'  title — also  flood- 
mark — the  two  boundaries  given  are  identically 
the  same,  and  in  that  state  of  affairs  the  pre- 
sumption is  that  where  the  boundaries  are 
_  identical  as  here,  everything  that  was  in  the  one 
'party  was  given  by  them  to  the  other.  Now,  if 
that  be  so,  it  comes  to  this,  that  the  Magistrates 
gave  everything  they  bad  to  their  vassal,  and  if 
that  is  BO,  they  have  nothing  left  beyond  flood- 
mark.  I  think  therefore  that  the  complainers 
have  no  title  whatever  to  interfere  with  what  the 
respondents  are  desiring  to  do,  and  that  is  I 
think  the  clear  and  safe  ground  of  judgment. 

The  Lord  Ordinary's  judgment  depends  on 
whether  it  is  proved  in  point  of  fact  that  the  wall 
at  the  back  of  the  respondents'  subjects  was  or 
was  not  built  on  the  line  of  the  flood-mark. 
Now,  I  think  there  are  a  good  many  considera- 
tions pointing  in  both  directions  as  to  whether 
that  is  BO  or  not,  and  I  should  not  be  willing  to 
rest  my  judgment  upon  that.  I  think  the  more 
clearly  that  Mr  TTre  proves  that  the  wall  was 
built  upon  the  line  of  flood-mark,  the  more 
clearly  he  shows  that  nothing  was  given  off 
below  flood-mark,  and  that  the  superiors,  the 
Magistrates,  gave  their  vassal  everything  they 
had,  and  therefore  I  ground  my  judgment  upon 
the  want  of  title  on  tiie  part  of  the  Magistrates 
to  claim  this  ground. 

Lonn  PBnammi'— As  we  are  not  all  of  one 

opinion  in  regard  to  the  third  plea-in-law,  we 
shall  recal  the  Lord  Ordinary's  interlocutor,  sus- 
tain the  first  plea-in-law  for  the  respondents, 
refuge  the  prayer  of  the  note,  and  find  the 
respondents  entitled  to  expenses. 
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Oonnsel  for  Oomplainen — 3.  P.  B.  Bobertaon, 
Q.O. — Graham  Murray — Ure.  Agents— Webster, 
Will,  ABitohie,  8.S.O. 

Counsel  for  Bespondents— Jamoson — 0.  K. 
Mackenzie.    Agents— Melville  &  Lindesay,  W.S. 


HIGH  COURT  OF  JUSTICIARY. 


Tuesday,  June  8. 

(Before  Lords  Jnstios-Clerk,  Young,  Oraighill, 
and  M'Laren.) 

CLAKK  AND  BBNDALL  V.  STUART  (P.-F.  OP 
MIDLOTHIAN). 

Ju*tieiary  0(ue» — Criminal  Lorn  Amendment  Act 
1886  (48  and  49  Viet.  eup.  69),  $ee.  11— Sir 
WaUam  Bae't  Aet(9  Geo.  IV.  tap.  29),  ue.  19 
— Ocmpeteney  of  Complaint  under  Summary 
Juritdietion  {Scotland)  Acts  1864  and  1881. 
The  penalty  provided  by  section  11  of  the 
Criminal   Law  Amendment  Act  1885   for  a 
contravention  of  that  section  is  that  a  person 
convicted  under  it  may  be  imprisoned  "  for 
any  term  not  exceeding  tvro  years,  with  or 
without  hard  labour."    A  charge  of  having 
contravened  that  section,  brought  by  way  of 
complaint  under  the  Summary  Jurisdiction 
(Scotland)  Acts  1864  and  1881,  in  which  the 
prosecutor  restricted  his  demand  for  im- 
prisonment to  a  term  not  exceeding  sixty 
days,  h,dd,  in  respect  of  the  Act  9  Geo.  IV. 
cap.  29,  sec.  19,  to  be  competent. 
Criminal  Law  Amendment  Act  1885  C48  and  49 
Vict.  cap.  69),  lee.  iO—Admistibility  of  Wii- 
nesi. 
Section  20  enacts  that  the  "party  charged 
with  an  offence  under  this  Act,  .  .  .  and  the 
husband  or  wife  of  the  party  so  charged,  shall 
be  competent  but  not  compellable  witnesses 
on  every  hearing  at  every  stage  of  such 
charge."  .  .  .    Held  that  "at  every  stage" 
means  at  every  stage  at  which  the  production 
of  evidence  is  competent,  and  that  conse- 
quently an  accused  party  who  tendered  him- 
self after  the  proof  was  closed  and  parties 
heard,  and  after  the  Sheriff  bad  indicated  his 
opinion,  could  not  be  admitted  as  a  witness 
on  his  own  behalf. 
Juritdietion— Slier  iff. 

Remark*  per  Lord  M'Laren  on  the  oon- 

siderations  to   be   applied  in  determining 

whether  a  new  crime  introduced  by  statute 

is  or  is  not  to  be  regarded  as  falling  under 

the  jnrdisdiotion  of  the  Sheriff.     Where  the 

statutory  provision  merely  strengthens  the 

common  law  in  cases  already  cognisable  by 

the  Sheriff,  his  jurisdiction  will  not  be  held 

to  be  excluded. 

Andrew  Olark  and  James  Bendall  were  charged. 

in  a  complaint  under  the  Summary  Jurisdiction 

Scotland)  Acts  1864  and  1861,  in  the  Sheriff 

Court  at  Edinburgh  with  a  contravention  of  seo- 

tion  11  of  the  Criminal  Law  Amendment  Aot 

1886.     The  term  of  imprisonment  to  which  the 

complaint  alleged  the  aooased  to  have  become 

Uable  was  a  period  not  exceeding  gfacty  d»ya. 


The  accused  pleaded  not  guilty.  The 
to  trial,  and  after  the  prosecutor  and  the  aoenaed 
had  ooncluded  their  proof,  and  had  been  heard 
upon  the  evidence,  and  after  the  Sheriff  (Boxhib- 
nTBD)  proceeded  to  sum  up  the  evidence,  and 
after  he  had  indicated  that  in  hia  c^inion  the 
charge  was  proven  but  had  not  yet  pruoeeded  to 
prononnce  his  sentence,  Clark  interposed  and 
offered  himself  as  a  witness  on  his  own  behalf. 
The  Sheriff  refused  to  allow  him  to  give  evidence 
at  that  stage,  holding  the  opportunity  to  be  pest, 
and  the  accused  were  convicted  and  sentenoed  to 
thirty  days'  imprisonment 

The  Aot  48  and  49  Vict.  cap.  69,  sec.  11,  enaels 
that  "Any  male  person  who,  in  public  or  piivmte, 
commits  or  is  a  party  to  the  commission  of,  or 
procures  or  attempts  to  procure  the  commiseioD, 
by  any  male  person,  of  any  aot  of  gross  indeoeney 
with  another  male  person,  shall  be  guilty  of  a 
misdemeanour,  and  being  convicted  thereof  shall 
be  liable  at  the  discretion  of  the  Court  to  be  im- 
prisoned for  any  term  not  exceeding  two  yesa, 
with  or  without  hard  labour." 

Section  20  enacts  that  "Every  penom 
charged  with  an  offence  under  this  Act  or 
under  section  forty-eight  and  fifty-two  to  fifty- 
five,  both  inclusive,  of  &e  Act  of  the  session  of  the 
twenty-fourth  and  twenty-fifth  yearsof  the  reignof 
Her  present  Majesty,  chapter  one  hundred,  or  any 
of  such  sections,  and  the  husband  or  wife  of  the 
party  so  charged,  shall  be  competent  bat  sot 
compellable  witnesses  on  every  hearing  at  every 
stage  of  such  charge,  except  on  inquiry  before  % 
grand  jnry." 

Sir  William  Bae's  Act  (9  Geo.  IV.  a  S9),  mol 
19,  enacts — "That  in  the  prosecution  of  oiiminal 
offences  before  Sheriffs  of  counties  in  Sootlaad, 
where  the  prosecutor  shall  in  his  hbel  oonelnde 
for  a  fine  not  exceeding  £10,  together  with  ex- 
penses, or  for  imprisonment  in  jail  or  in  bride- 
well not  exceeding  sixty  days,  acoompaaied, 
when  necessary,  wi&  caution  for  good  behavioor, 
or  to  keep  the  peace  for  a  period  not  exceeding 
six  months,  and  under  a  penalty  not  exceeding 
£20,  it  shall  and  may  be  lawful  to  proceed  to  try 
such  offences  in  the  easiest  and  most  expeditions 
manner,  without  the  pleadings  or  evidence  being 
reduced  to  writing. "... 

The  accused  presented  a  bill  of  suspension  sod 
liberation,  and  argued — (1)  That  summary  baik 
was  incompetent,  and  the  accused  were  entitled 
to  have  the  case  sent  to  a  jury.  It  was  no  donbl 
true  that  the  Sheriff  might  try  common  law  charges 
of  lewdness,  and  that  in  that  case  the  demand  for 
penalty  might  be  restricted — M^Kentie  v.  IffkyU, 
November  14,  1864,  4  Irv.  670;  Mitehdi  v.  Mae- 
teatt,  February  6, 1871, 2  Coup.  13 — but  where  sudi 
offences  are  the  creatures  of  statute  the  case  is 
different.  The  public  prosecutor  was  not  entitled 
to  restrict  his  demand  when  the  penalty  was  fixed 
by  statute,  for  that  would  limit  the  diacreboa 
oonf erred  on  the  Court— C%i*Aoim  t.  .fitoeifc  ttml 
Morriton,  June  12,  1871,  2  Oonp.  49.  Mora- 
over,  a  person  charged  with  an  offence  so  giaveiy 
affecting  character  could  not  be  competently 
tried  under  the  Summary  Jurisdiction  Acts. 
Every  statute  which  created  a  new  offence  moat, 
in  order  to  render  it  competent  to  try  that  oSeaoe 
summarily,  make  a  special  provision  to  that  effect 
—Bute  V.  More,  November  24, 1870, 1  Coap.  495. 
Summary  Jurisdiction  was  in  cases  of  this 
,  sort  not  conferred  by  Sir  William  Bae's  Act,  fov 
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that  applied  only  where  there  was  •  oonoliiaion 
for  alternative  penalties — Tague  t.  Smith,  Jnne 
10,  1865,  5  Irr.  192 ;  and  farther,  its  operation 
was  exoladed  by  the  Sammary  JnrisdiotioD  Aot 
1864,  seo.  3,  sab-seo.  i.  That  summary  trial 
was  in  oontemplation  of  the  Legislature  as  ap- 
plioable  to  certain  oases  falling  nnder  the  Oriminal 
Law  Amendment  Aot  was  shown  by  seo.  17.  The 
inference  was  that  it  was  not  intended  to  make 
it  applicable  to  cases  falling  under  section  11. 
(2)  The  Sheriff  had  no  discretion  to  refnse  one  of 
the  aconsed  as  a  witness  when  he  tendered  him- 
self as  saoh — H.  M.  Advoeate  v.  Wataon,  December 
16,  1886,  13  R.  (J.  0.)6. 

Argued  for  respondent — (1)  Since  1848  a 
uniform  practice  had  prevailed  of  remitting  to 
the  Sher^  oases  of  lewd  praotioes  in  certain 
oases.  It  was  a  pure  matter  of  discretion.  In 
this  complaint  the  sentence  pronounced  and  the 
penalty  craved  for  were  alike  within  the  jurisdic- 
tion of  the  Sheriff— TV^tM  t.  Smith,  mipra; 
GhUMm  T.  Blaek  and  Morriitm,  tupra.  (2)  With 
regard  to  the  refusal  by  the  Sheriff  to  admit  one  of 
the  aocused  as  a  witness,  the  section  under  which 
the  accused  was  admissible  had  in  view  English 
legal  procedure  in  which  there  is '  'hearing"  at  more 
than  one  stage.  It  enacted  that  he  should  be  a  com- 
petent witness  ' '  on  every  hearing  at  every  stage 
of  such  charge."  That  meant  at  every  stage  at 
vriiich  the  admission  of  evidence  was  competent. 

At  advising — 

Loss  Okaiohiix— The  suspenders  bring  before 
US  for  review  a  sentence  of  the  Sheriff-Substitute 
of  Edinboigh,  by  which  they  were  severally 
sentenced  to  thirty  days'  imprisonment  for  a 
oontisvention  of  the  11th  Section  of  the  Oriminal 
Law  Amendment  Act  1885  (18  and  49  Vict.  cap. 
69).  The  case  was  tried  under  the  provisions  of 
the  Snmmary  Frooedure  (Scotland)  Act  1864,  as 
amended  by  the  Sammary  Jurisdiction  Amend- 
ment Act  1881 ;  and  the  prayer  of  the  complaint 
was  limited  to  imprisonment  for  a  period  not  ex- 
oeeding  sixty  days. 

The  grounds  of  suspension,  go  far  as  at  present 
we  are  concerned  with  them,  are,  first,  that  the 
Sheriff  was  incompetent  for  the  trial  of  the 
cause;  and  secondly,  that  the  suspender  dark 
having  asked  to  be  examined  as  a  witness  on  his 
own  behalf,  this  request  was  refused.  These  are 
the  matters  which  have  been  the  subject  of  argu- 
ment, and  upon  which  our  decision  is  now  to  be 
given.  Both  are  important,  particularly  the 
former,  because  should  it  be  sustained,  all 
trials  in  summary  form  for  any  of  the  offences 
oreated  by  the  Criminal  Law  Amendment  Act 
1885,  except  that  which  is  the  subject  of  enact- 
ment in  section  18,  will  be  excluded  from  the 
opMMltion  of  the  Summary  Frocedare  Acts ;  and 
this  exclusion  will  not  be  limited  to  these 
offences,  but  will  practically  be  extended  to 
nil  offences  which  are  of  statutory  creation. 
This,  as  well  as  the  second  of  the  pleas  in 
question,  has  been  to  me  the  subject  of  anxious 
oonaideration,  and  the  conclusion  to  which  I 
have  oome  as  regards  both  is  that  they  are  ill- 
founded. 

Section  11  enacts  that  anyone  contravening  it 
"  shall  be  guilty  of  a  misdemeanour  " — ^that  is  to 
■ay,  if  in  SooUaad,  of  a  crime  and  offence  ;  and 
on  being  convicted  thereof, ' '  shall  be  liable,  at  the 
difloretion  of  the  Ooort,  to  be  imprisoned  for  any 


term  not  exceeding  two  years,  with  or  without' 
hard  labour."  There  is  here  no  speoifloation  of 
the  Oourt  in  which  the  offender  is  to  be  or  may 
be  prosecuted,  and  so  far,  consequently,  that 
matter  is  left  to  be  determined  by  the  general 
law  and  praotioe  Applicable  to  an  offence  which 
may  be  visited  with  the  punishment  specified  in 
this  clause  of  the  Act,  It  might  weU  have  been, 
however,  that  though  the  clause  creating  the 
offence  did  not  specify  the  tribunal  before  which 
the  alleged  offender  was  to  be  tried,  other  clauses 
of  the  statute  woald  throw  light  upon  this  subject 
and  practically  determine  tiie  coarse  which  be- 
hoved to  be  followed.  None  of  the  other  clauses, 
however,  afford  light  or  leading  upon  this  sub- 
ject They  seem  to  me  to  contain  provisions 
some  of  which  are  hardly  reconoileable  with  the 
rest,  and  the  real  meaning  of  any  of  which  it  is 
difBonlt,  if  not  impossible,  to  ascertain.  So  true 
is  this,  that  the  counsel  for  the  suspenders  have, 
when  asked  for  their  reading  of  the  expression 
"opinion  of  the  oourt  or  justices"  occurring 
in  the  fourth  section,  and  the  expression  "court 
or  jury  "  occurring  in  the  fifth  section,  were  not 
able  to  give  even  a  plausible  interpretation,  and 
conseqaently  suggested  that  these  should  be 
dealt  with  as  words  which  had  crept  per 
ineuriam  into  the  statute.  This  view,  of  course, 
cannot  be  adopted  ;  but  certainly  the  expressionB 
referred  to  are  hud  of  interpretation.  They, 
however,  to  say  the  least,  seem  to  imply  that  a 
jury  is  not  necessary  in  every  case  where  there  is 
to  be  a  trial  under  the  Criminal  Law  Amend- 
ment Act  1885.  Nor  does  the  17tb  section,  to 
which  the  counsel  for  the  suspenders  referred, 
lead  me  to  a  different  conclusion.  The  full 
import  of  that  clause  as  regards  England  I  am 
unable  to  realise.  What  the  exclusion  of  an 
indictment  from  Quarter  Sessions  may  involve 
as  regards  other  procedure  has  not  been  ex- 
plained, but  that  is  comparatively  immaterial, 
seeing  this  clause  has  no  application  to  Soot- 
land,  as  by  its  words  this  enactment  is  expressly 
limited  to  England.  Even  if  Scotland  had  not 
been  excluded,  the  clause  would  have  been 
unworkable  there,  because  by  the  interpretatiou 
clause  the  expression  "  High  Oourt  or  Court  of 
(General  or  Quarter  Sessions  "  is  defined  to  mean 
the  High  Court  or  a  Circuit  Court  of  Justiciary. 
Plain  it  is  in  these  circumstances  that  this  clause 
furnishes  nothing  by  which  we  can  be  guided  in 
our  present  inquiry.  We  must,  therefore,  look 
beyond  the  statute  for  the  purpose  of  ascertain- 
ing whether  an  offender  against  section  11  may 
not  be  tried  before  the  Sheriff  upon  such  a  com- 
plaint as  that  on  which  the  suspenders  were  con- 
victed. 

The  first  thing  which  was  urged  against  the 
competency  of  the  trial  was  the  serious  character 
of  the  offence  which  was  the  subject  of  prosecu- 
tion. There  is  no  doubt  that  the  offence  is 
serious,  and  the  effect  of  conviction  on  such  a 
charge  could  not  but  be  highly  injurious  to  the 
moral  character  of  the  accused,  and  consequently 
to  his  social  position.  But  the  present  case  is 
not  more  serious  than  cases  which  are  every  day 
subjects  of  trial  under  the  Summary  Procedure 
Acts. 

It  was  urged  for  the  suspenders,  in  the  second 
place,  that  as  section  11  provided  that  at  Uie 
discretion  of  the  Court  the  person  convicted 
might  be  imprisoned  for  any  term  not  exceeding 
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two  7Mn,  with  or  withont  hard  laboni,  ha  ooald 
not  oompetently  be  tried  onleBS  there  wm  in  the 
Oonrt  a  power  to  pass  a  Bentenoe  to  the  fall 
meaanre  of  this  panishment.  Is  that,  or  is  it 
not,  a  sound  proposition  ?  This,  tmlj,  so  far  as 
the  first  plea  is  concerned,  is  the  cardinal  qnes- 
tion. 

There  is  no  doubt  whatever  that  an  offence 
such  as  that  created  by  section  11  is  within  the 
cognisance  of  the  Sheriif.  Hume  specifies  (toL 
ii.  p.  60)  lewdness  as  one  of  the  crimes  subject 
to  the  Sheriff's  jorisdiction  ;  and  more  than  that, 
he  states  that  all  offences  against  either  our 
common  or  statutory  law  which  are  punishable 
with  arbitrarr  pains  are  subject  to  his  oognis- 
anoe.  For  the  offence,  therefore,  with  which  the 
suspenders  were  charged  they  plainly  were 
amenable  to  the  Sheriff.  They  might,  aa  was 
admitted,  be  tried  by  the  Sheriff  with  a  jury,  bat 
they  could  not,  it  was  said,  be  competently  tried 
by  the  Sheriff  without  a  jury,  inasmuch  aa  sitting 
in  judgment  alone  he  ooidd  not  award  such  a 
punishment  as  that  for  which  in  the  discretion 
of  the  Court  the  statute  made  proTision.  But 
might  not  the  prosecutor  restrict  the  pains,  aa 
waa  done  in  the  prayer  of  the  complaint,  upon 
which  the  suspenders  were  brought  to  trial?  The 
competency  of  the  prosecution  depends  on  the 
answer  to  this  question. 

Counsel  for  the  suspenders  made  a  distinction 
betwixt  offences  at  common  law  and  statu- 
tory offences.  In  the  case  of  the  former  there 
might,  unless  in  exceptional  circumstancea,  be  a 
restriction,  but  in  the  case  of  the  latter  it  was 
aJ^ed  there  could  be  no  restriction,  because  that 
would  inToWe  a  limitation  of  the  discretion 
conferred  upon  the  Court  by  Act  of  Parliament. 
The  solution  of  this  oontroTersy  depends  on  the 
enactment  in  sea  19  of  Geo.  IV.  o.  29,  commonly 
called  Sir  William  Boe's  Act  It  is  therein 
enacted  that  "in  the  prosecution  of  criminal 
offences  before  Sheriffs  of  counties  in  Scotland, 
where  the  prosecutor  shall  in  his  libel  conclude 
for  a  flue  not  exceeding  £10,  together  with  ex- 
penses, or  for  imprisonment  in  gaol  or  in  bride- 
well not  exceeding  sixty  days,  accompanied  when 
necessary  with  caution  for  good  behayiour  to  keep 
the  peace  for  a  period  not  exceeding  six  months, 
and  under  a  penalty  not  exceeding  £20,  it  shall 
and  may  be  lawful  to  proceed  to  try  such 
offences  in  the  easiest  and  most  expeditious 
manner  without  the  pleadings  or  evidence  being 
reduced  to  writing. "  These  appear  to  me  to  be 
plain  words.  Offences  which  may  be  prosecuted 
before  the  Sheriffs  of  counties  in  Scotland  are 
the  offences  which  are  the  subjects  of  this  enact- 
ment. Now,  there  are  offences  at  common  law, 
and  tiiere  are  statutory  offences.  Both  are  with- 
in the  jnrisdiotion  of  the  Sheriff,  and  both  are 
ooTered  by  the  words  of  this  clause.-  There  is 
nothing  whatever  by  which  its  comprehension  is 
limited  to  the  one  class  any  more  than  to  the 
other.  The  policy  of  the  enactment  would  be 
maimed,  if  not  frustrated,  were  a  mora  limited 
interpretation  to  be  adopted.  There  was  urged, 
however,  by  the  counsel  for  the  suspendera  that 
Sir  William  Bae's  Act  could  have  no  application 
to  the  complaint  upon  which  they  were  tried  and 
convicted,  because  the  only  punishment  prayed 
for  was  imprisonment,  while  according  to  the 
true  readiitg  of  section  19  of  that  statute  there 
must  be  th«  4tem«tive«  of  a  9n«  and  imprison- 


ment, the  maximum  of  the  former  being  £10, 
and  tiie  maximnm  of  the  latter  Bixtj  days.  This, 
so  far  aa  I  am  aware,  is  a  new  reading  of  the  en- 
actment in  question,  and  I  think  it  is  an  erroneous 
reading.  There  have,  since  Sir  William  Bae's 
Act  waa  passed,  as  most  of  us  know,  and  as  we 
were  informed  by  the  Solicitor-Ganeral  in  the 
course  of  his  argument  for  the  respondent,  bean 
many  cases  in  which  the  only  penalty  ooneluded 
for  was  imprisonment,  and  tiie  practice  aj^fMan 
to  me  to  be  oonsistent  with  a  reasonable  intaipre- 
tation  of  the  clause.  The  words  are  so  bioad 
that  they  comprehend  a  case  in  which  only  a  fine 
is  prayed  for,  a  case  in  which  imprisonment  is 
prayed  for,  and  a  case  in  which  both  are  prayed  tat. 
Had  we  been  giving  judgment  on  such  an  objeo- 
tion  soon  after  9  Qoo.  IT.  o.  29  was  passed,  possibly 
a  doubt  might  have  been  entertuned,  but  when 
over  fifty  years  have  passed  since  this  Act  came 
into  operation,  and  when  the  reading  which  has 
now  been  put  forward  has  not  till  thu  time  been 
urged  upon  the  Court,  and  when  the  practice  in 
oases  under  the  statute  ia  inconsistent  with  this 
reading,  there  can,  I  think,  be  no  difilculty  in 
coming  to  the  conclusion  that  the  soapender's 
reading  of  the  clause  cannot  be  entertained. 
But  the  dieta  of  Judges  and  decisions  of  the 
Coort  on  the  subject  now  under  consideratioii 
were  referred  toby  counsel  on  both  sides  of  the  bar. 
The  case  which  was  mainly  rdied  on  by  counsel 
for  the  suspenders  was  Bute  v.  Mon,  Nov- 
ember 24,  1870,  1  Coup.  i95,  but  what  haa 
been  raised  for  decision  here  was  not  raised  tot 
decision  there.  The  Court  found  that  under  the 
Summary  Procedure  Act  a  complaint  libelled  on 
specified  Soots  Acta  anent  the  profanation  of  the 
Sabbath  could  not  be  sustained,  but  the  reason 
for  this  was  that  other  punishments  than  those  to 
which  the  summary  jurisdiction  of  magistmtes  is 
limited  by  that  Act  might  have  been  inflicted  cm 
the  accused  under  the  prayer  in  the  complaint, 
which  was,  "to  be  exemplarily  punished  in  their 
persons. "  There  was  in  that  case,  therefore,  no 
such  limitation  as  that  which  wasneoeasaxy  where 
the  19th  section  of  Sir  William  Bae's  Act  was  to 
be  the  rule  of  procedure.  But  here  there  is 
the  requisite  limitation,  and  consequently  the 
rule  of  procedure  in  the  matter  of  punishment 
will  not  conflict  with  a  decision  here  in  favour  of 
the  competency  of  the  prosecution.  In  that 
case  opinions  were  expressed  by  the  memben 
of  the  Court  on  the  question  whether  the  pro- 
secutor could  not  have  rendered  proceedings 
under  the  Summary  Procedure  Act  compe- 
tent by  restricting  the  conclusions  of  his 
complaint  The  Lord  Justice-General  and 
other  Judges  took  the  negative  view.  The 
Lord  Justice-Clerk  (Moncrefff)  and  Lord  Ard- 
millan  took  the  affirmative,  but  the  opin- 
ions on  the  one  side  and  on  the  other 
were  obiter,  for  the  point  was  not  necessary  for 
and  was  not  made  a  ground  of  decision.  More- 
over, the  circumstances  of  that  case  rendered 
those  opinions  inapplicable  to  the  present.  There 
are,  however,  express  decisions  upon  the  subject 
before  us.  The  first  is  the  case  of  Tague  r 
8nUth,  June  10,  1866,  5  Irv.  192.  There  it  was 
decided,  intar  alia,  that  in  a  complaint  founded 
on  the  Poor  Law  Amendment  Act  1845,  sec.  80, 
the  prosecutor  is  entitled  to  conclude  for  a 
limited  penalty,  so  as  to  make  the  prooednre  of 
9  Oea  lY.  c.  39,  applicable  to  the  OMe.     Hm 
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Btatntory  pnniahment  was  fine  or  impruonment, 
with  or  withont  hard  labonr,  at  the  disoretion  of 
the  Sheriff,  bat  the  pnnighment  whiob  was  prayed 
for  was  a  fine  not  exceeding  £10  starling  as  to  the 
Sheriff  might  seem  proper,  and  in  the  erent  of 
failure  to  pay  the  game  that  the  aoonsed  sbonld 
be  imprisoned  tor  mioh  period  not  exceeding 
sixty  days  as  the  Sheriff  might  fix,  nnless  the 
fine  was  paid  before  the  expiration  of  saoh  period. 
The  BOCQsed  was  fonnd  goilty  and  sentenced  to 
thirty  days'  imprisonment.  He  presented  a  sns- 
pension,  and  his  argnment  was  that  the  prose- 
cutor was  not  entitled  to  limit  the  penalty  prayed 
for  in  his  complaint,  so  as  to  make  9  Geo.  lY.  c.  29, 
applicable  to  the  case.  He  was  bound  to  bring 
under  the  view  of  the  Sheriff  all  the  alternatives 
of  punishment  which  might  be  imposed  under 
the  statute,  and  in  any  case  he  was  not  entitled 
to  omit  hard  labour,  which  was  an  element  in 
the  statutory  punishment  But  this  plea  was 
unanimously  OTCrruled.  Lord  Oowan's  opinion 
on  the  question  is  as  follows — "This  is  an  impor- 
tant objection,  and  one  which  the  Oonrt  thought 
it  right  to  take  time  to  consider.  After  fnll 
iuTestigatiou  I  have  come  to  be  of  opinion  that 
the  ebjection  cannot  be  sustained."  Lord  Deas 
said  this — "I  have  no  doubt  that  the  statute  9 
Qeo.  IT.  is  applicable  to  statutory  as  well  as  to 
common  law  offences,  and  to  the  statutes  passed 
subsequent  as  well  as  prior  to  its  date,  if  there  is 
nothing  in  these  statutes  to  exclude  that  view. 
The  condition  upon  which  the  form  of  process 
authorised  by  9  Oeo.  IV.  c.  29,  may  be  resorted 
to  is,  that  the  prosecutor  shall  in  his  libel  con- 
clude for  the  penalties  of  fine  and  imprisonment 
only  to  a  certain  extent."  The  Lord  Justice- 
General  said—  "  I  cononr  in  the  result  arrived  at 
by  your  Ix>rdshipa  I  take  the  same  view  of  the 
statute  9  Geo.  IV.  as  taken  by  Lord  Deas."  A 
decision  to  the  same  effect  was  given  in  Ohuholm 
V.  Black,  June  12,  1871,  2  Coup.  19.  There  a 
suspension  of  a  conviction  and  sentence  for  theft 
obtained  upon  a  complaint  at  the  instance  of  the 
Procurator-Fiscal  under  sec  1  of  10  and  11  Vict. 
caik  92,  entitled  "An  Act  for  the  Protection  of 
Mussel  Fisheries  in  Scotland,"  against  certain 
fishermen  in  St  Andrews,  was  refused,  it  being 
held  that  it  is  competent  to  public  prosecutors  to 
restrict  the  conclusions  of  complaints  brought 
tinder  Sir  William  Bae's  Act  to  a  demand  for 
imprisonment  not  exceeding  sixty  days'  wherever 
there  is  no  statutory  fixing  or  no  common  law 
recognition  of  a  longer  period  of  imprisonment 
as  appropriate  to  the  offence  libelled.  The  lead- 
ing opinion  was  delivered  by  Lord  Ardmillan,  who 
said — "I  have  no  doubt  that  it  is  in  the  power 
of  the  public  prosecutor  in  a  case  where  there 
is  no  statutory  fixing  of  punishment  so  high  as 
to  exclude  summary  jurisdiction,  or,  on  the  other 
hand,  no  settled  common  law  recognition  of 
punishment  as  appropriate  in  a  case  in  which 
neither  of  these  two  things  are  predicated — I 
think  it  is  competent  for  the  public  prose- 
cutor to  present  a  case  for  the  summary  jurisdic- 
tion of  the  Sheriff  by  restricting  his  demand 
under  the  Act  9  Geo.  IV.  c.  29,  to  a  demand 
for  imprisonment  not  exceeding  sixty  days. 
Had  the  statute  borne  that  the  punishment  shall 
necessarily  be  one  year's  imprisonment,  I  would 
have  held  that  the  prosecutor  could  not  bring  the 
case  before  the  Sheriff  by  restricting  his  claim  to 
sixty  days.    But  the  statute  only  bears  that  the 


punishment  of  Imprisonment  shall  not  be  more 
than  a  year,  and  leaves  it  quite  competent  to 
give  six  months,  or  three  months,  or  two  months, 
or  ten  days,  and  therefore  I  think  that  the  prose- 
cutor was  entitled  so  to  present  his  case  and  to 
make  the  demand."  The  right  of  a  prosecutor 
to  restrict  is  therefore,  as  I  think,  established 
by  decisions  of  the  Court,  and  that  whether  the 
offence  charged  is  a  common  law  offence  or  is 
one  created  by  statute. 

This  being  so,  the  next  inquiry  is,  whether  the 
prosecutor  in  such  a  case  is  entitled  to  avail 
himself  of  the  Summary  Procedure  Acts?  I 
think  he  is.  The  Summary  Procedure  Act  of 
1864  makes  this  quite  dear,  for  it  enacts  that 
these  provisions  may  be  applied  to  all  proceed- 
ings before  any  Sheriff,  justices  or  justice,  or 
magistrate  in  Scotland,  in  virtne  of  the  summary 
juriadiotion  conferred  upon  them  or  any  of  them 
in  relation  to  the  trial  of  offences  and  the 
recovery  of  penalties  by  the  recited  Acts  or  any 
of  them.  One  of  the  recited  Acts  is  9  Geo.  IV. 
c.  29,  and  consequently  as  there  is  no  doubt  that 
this  prosecution  would  have  been  competent 
under  that  statute,  it  follows  that  the  prosecution 
was  competent  under  the  Summary  Procedure 
(Scotland)  Act  1864.  This  iu  truth  also  was 
decided  in  the  case  of  Ohishohn  v.  Blaek,  for  the 
complaint  there  was  brought  before  the  Sheriff 
in  virtue  of  the  provisions  of  that  statute.  For 
these  reasons  I  am  of  opinion  that  the  first  of 
the  pleas  stated  for  the  suspenders  cannot  be  sus- 
tained. 

The  other  plea  is  that  the  sentence  complained 
of  is  contrary  to  law,  inasmuch  as  the  Judge  re- 
fused to  allow  the  suspender  Clark  to  be  exam- 
ined as  a  witness  for  himself,  this  plea  being 
rested  on  the  20th  clause  of  the  Criminal  Law 
Amendment  Act  (48  and  49  Vict  o.  69).  This 
clause,  inter  alia,  enacts  that  every  person 
charged  with  an  offence  under  this  Act,  and  the 
husband  or  wife  of  the  person  so  charged,  shall 
be  competent  but  not  compellable  witnesses  in 
every  hearing  at  every  stage  of  such  charge, 
except  an  inquiry  before  a  grand  jury.  Those 
words  no  doubt  are  very  broad,  but  they  are 
applicable  rather  to  procedure  in  England  than 
to  procedure  in  Scotland.  In  the  former  there 
is  "hearing"  at  more  than  one  stage,  but  in  the 
latter  "hearing"  occurs  only  when  the  case  has 
been  brought  for  trial  into  the  Court  by  which 
the  final  issue  is  to  be  determined.  But  allowing 
the  broadest  interpretation  to  the  words  which  can 
reasonably  be  given,  can  it  be  said  that  here  the 
suspender  Clark  offered  himself  as  a  witness  at 
any  stage  of  the  charge  when  he  was  entitled  to 
be  examined  ?  The  leading  of  evidence  was  con- 
cluded. Parties  had  been  heard  upon  the  evi- 
dence, and  the  Sheriff-Substitute  had  delivered 
his  decision  on  the  guilt  of  the  accused  before  the 
suspender  asked  that  he  might  be  examined  as  a 
witness  for  himself.  All  that  then  remained  to 
be  done  was  the  passing  of  the  sentence  which 
was  to  follow  on  the  conviction  which  had  already 
been  intimated.  That  appears  to  me  to  be  not  a 
stage  of  the  charge  within  the  meaning  of  this 
Act  of  Parliament.  Evidence  at  a  trial  must  be 
led  before  the  case  is  decided,  whether  the  trial 
be  summary  or  with  a  jury.  This  necessarily  is 
an  implication  of  such  an  enactment,  and  there- 
fore in  my  opinion  it  would  have  been  entirely 
irregular  for  the  Sheriff,  after  deUvering  his 
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opinion  upon  the  proof  on  whioh  be  wm  left  to 
deoide,  to  open  ap  the  proof  thkt  the  suspender 
might  be  examined  as  a  witness,  and  a  seoond 
opinion  deliyered  after  his  evidenoe  had  been 
reoeived.  Upon  this  view  of  section  iSO,  and  of 
the  oiroomstances  of  the  case,  the  seoond  of  the 
suspender's  pleas  onght  also  to  be  repelled. 

Ix>BD  M'LixiK — ^The  important  qaestions  for 
consideration  are,  whether  offenees  punishable 
under  the  recent  Act  of  Parliament,  known  as 
the  Criminal  Law  Amendment  Act,  are  cognisable 
by  the  SherifF  ?  and  if  so,  whether  they  may  be 
tried  snmmarily  ?  The  objection  that  such  eases 
are  not  cognisable  by  the  Sherifi  at  all  was  not 
mach  pressed  by  counsel  for  the  appellants.  Bnt 
I  know  that  doubts  have  been  entertained  on  this 
question  by  Tery  high  authority.  I  think  it 
proper  to  explain  my  opinion  fully  upon  it. 

Nothing  can  be  more  certain  as  matter  of  his- 
tory than  that  the  Sheriffs  of  Scotland  were  in 
pse  to  exercise  a  Tery  extensiTe  criminal  jurisdic- 
tion. The  foundation  of  the  jurisdiction  may  be 
said  to  be  the  common  law ;  but  it  was  by  no 
means  confined  to  the  punishment  of  crimes 
punishable  under  the  common  law. 

A  list  will  be  found  in  Hume,  voet  Jurisdiction, 
of  statutory  offences  cognisable  by  the  Sheriff. 
I  quote  from  the  same  authority  a  passage  which 
I  belieye  to  be  the  most  direct  expression  of  the 
opinion  of  that  great  lawyer  upon  the  question 
under  consideration. 

After  giving  a  list  of  certain  crimes,  of  which 
the  trial  is  appropriated  by  statute  to  the  Lords 
of  Justiciary,  Hume  obserres  that  with  respect 
to  all  statutes  which  order  any  crime  to  be 
punished  with  transportation  to  parts  abroad, 
these  in  effect  confine  the  trial  to  the  Supreme 
Court  (vol.  ii.  p.  68).  He  then  proceeds: — 
"Besides  statutes  of  the  foregoing  description, 
there  are  several  which  have  introduced  new 
sorts  of  crimes  into  the  law,  or  hare  assigned  a 
higher  rank  and  more  severe  chastisement  to 
offences  formerly  known,  and  yet  do  not  contain 
any  appointment,  express  or  implied,  of  a  court 
whioh  shall  have  the  dispensation  of  this  new 
and  more  vigorous  justice.  Kow,  on  all  such 
occasions,  at  least  where  the  new  crime  or  mode 
of  crime  is  guarded  with  a  capUal  tanction,  it 
seems  to  be  the  just  and  natural  construction  that 
the  Legislature  do  not  mean  to  commit  the  trial 
of  this  great  interest  to  any  court  but  that  of  the 
highest  skill  and  consideration." 

It  is  evident  from  the  language  used  that  this 
is  a  subject  on  whioh  the  author  was  unwilling 
to  offer  an  unqualified  opinion.  But  I  think  I 
represent  his  opinion  not  unfairly  when  I  say 
that  while  the  Lords  of  Justiciary  have  necessarily 
exclusive  jurisdiction  in  all  new  crimes  punished 
with  death  or  transportation  beyond  the  seas, 
there  may  be  other  categories  of  new  crime  whioh 
by  reason  of  the  importance  of  the  interests  in- 
volved, or  the  vigorous  nature  of  the  justice  to 
be  administered,  are  also  inferentially  withdrawn 
from  the  cognisance  of  the  Sheriff,  and  appro- 
priated to  the  court  of  highest  skill  and  consider- 
ation. 

These  are  the  views  which  have  recommended 
themselves  to  my  mind.  Independently  of 
authority,  as  being  consistent  with  the  principles 
of  jurisdiction  which  we  have  been  accustomed 
to  apply  in  this  Court,  and  my  conviction  of 


their  soundness  is  Btrengthaned  by  finding  my- 
self in  agreement  with  the  high  anthoiity  of 
Hume.  I  am  not  prepared  to  aAna  as  a 
universal  proposition  tba^  all  new  crimes  whidi 
may  be  visited  with  an  arbitrary  punishment  are 
necessarily  oognisable  by  the  Sheriff.  Much  leas 
would  I  assent  to  the  proposition  that  the  Sheriff 
must  be  named  in  the  Act  of  Paiiiame&t  in  order 
to  give  him  jurisdiction. 

I  think  it  will  be  found  that  in  the  statutes 
which  have  been  passed  for  the  purpose  of  i». 
pressing  the  new  developments  of  crime  which 
from  time  to  time  arise,  the  LegialatnTe  has 
observed  a  commendable  reticence  in  dealing 
with  this  subject  of  jurisdiction.  It  is  indeed  a 
subject  involving  very  delicate  legal  oonsidera- 
tions,  in  which  Parliament  may  not  unnaturally 
be  unwilling  to  interfere,  and  which,  I  venture 
to  think,  is  much  better  left  to  be  settled  by  the 
Supreme  Courts  of  Judioatnre  of  the  United 
Kingdom  with  reference  to  the  peculiarity  of 
their  respective  systems  of  criminal  juatioe. 

Where  the  Act  of  Parliament  is  a  penal  or 
punitive  Act,  and  the  Act  is  silent  on  the  subject 
of  jurisdiction,  as  it  is  in  this  case,  I  think  the 
elements  that  we  have  to  consider  are — first,  the 
quality  of  the  crime  or  offence;  and  secondly, 
the  punishment  which  the  Act  of  Parliament 
prescribes  or  authorises.  When  neither  of  these 
elements  suggests  a  difficulty,  I  think  we  should 
sustain  the  jurisdiction  of  the  Sheriff,  on  the 
ground  that  it  is  a  general  jurisdiction  not  eon- 
fined  to  oases  enumerated  in  the  statute-book, 
bat  embracing  every  kind  of  minor  offenoe. 

The  statute  under  consideration  declares  cer- 
tain offences  against  the  person  to  be  high  crimes, 
punishable  by  a  term  of  penal  servitude ;  and  ss 
to  these  there  can  be  no  question  that  the  Gouit 
of  Justiciary  is  the  only  Court  in  Scotland  com- 
petent to  their  trial  and  punishment. 

As  to  those  clauses  of  the  statute  which  declare 
certain  other  acts  to  be  offenoes  punishable  by 
imprisonment,  I  think  we  must  in  each  case  eon- 
sider  the  character  of  the  offence,  and  its  nearest 
analogy  in  the  oommon  law. 

When  it  is  considered  that  this  Criminal  Law 
Amendment  Act  comprises  a  whole  chapter  of 
penal  legislation  respecting  offenoes,  some  of 
whioh  are  effectively  dealt  with  by  the  common 
law,  while  others  may  be  described  as  acts  of 
gross  immorality  which  are  now  for  the  first  time 
declared  to  be  criminal,  it  is  evident  that  delicate 
questions  of  jurisdiction  may  arise  ;  and  I  should 
be  very  unwilling  to  give  a  decision  that  would 
commit  the  Court  to  an  opinion  on  any  question 
of  jurisdiction  that  may  arise  under  other  clauses 
of  the  Act. 

Acts  of.  the  nature  charged  in  this  complaint 
are  by  our  common  law  punishable  on  summary 
trial  and  conviction  before  the  Sheriff.  On  the 
ground  that  the  statutory  provision  under  which 
the  appellants  were  tried  ^>e8  nothing  more  than 
strengthen  the  administration  of  the  criminal 
law  in  a  matter  already  committed  to  Sheriffs 
and  inferior  magistrates,  I  am  clearly  of  opinion 
that  the  Sheriff  had  jurisdiction  in  the  matter  of 
the  complaint,  and  that  this  objection  to  the 
competency  is  ill-founded. 

Ou  the  question  whether  this  was  a  case  which 
the  Sheriff  was  entitled  to  try  summarily,  I  con- 
cur entirely  in  the  reasoning  and  the  opinion  of 
Lord  Craighill. 
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There  is  no  rigoroos  olasaifloation  of  orimeB 
which  the  Sheriff  may  try  sammarily,  and  crimes 
which  he  may  not  try  withont  a  jniy,  and  it  is 
not  neoeesaiy  that  there  shonld  be  one,  because 
under  onr  system  of  pnblio  proseoations  the  dis- 
oretion  of  determining  whether  the  erimes  re- 
ported to  them  should  or  should  not  be  tried 
sammarily  is  rested,  in  the  first  instance,  in  the 
Grown  officers.  Shonld  a  case  arise  of  a  crime 
manifestly  nnsoited  for  summary  trial  being 
tried  by  tiie  Sheriif  withont  a  jory,  there  can  be 
no  doubt  tbat  the  Court  of  Justiciary  has  power 
to  giTe  redress  by  quashing  the  conviction.  In 
the  present  case  I  see  no  objection  to  the  case 
being  tried  summarily,  and  tiie  course  followed 
was,  I  think,  tbe  most  expedient  in  the  interest 
of  public  morals,  and  the  most  lenient  towards 
the  prisoners. 

I  am  not  snre  whether  it  was  intended  to  found 
any  argument  on  the  clause  excluding  the  juris- 
diction of  Quarter  Sessions.  The  Sheriff  Ooort  is 
not  a  Court  of  Quarter  Sessions,  and  there  are  no 
words  in  the  interpretation  clause  of  the  statute 
giving  an  equivalent  meaning  to  the  words 
"Sheriff "and  "Quarter  Sessions."  There  is  a 
paragraph  declaring  that  the  equivalent  of 
Quarter  Sessions  in  Scotland  is  the  High  Court 
of  Justiciary.  What  the  framer  of  the  dause  in- 
tended by  these  words  I  cannot  even  conjecture. 
It  is  well  established  oonstitntioual  doctrine  tbat 
the  jurisdiction  of  the  Supreme  Criminal  Court 
cannot  be  excluded  inf  erentially ;  and  it  is  certain 
that  in  using  these  words  Parliament  did  not  in- 
tend to  oast  the  jurisdiction  of  tbe  High  Court  of 
Justiciary ;  because  in  the  case  of  crimes  declared 
to  be  punishable  by  penal  servitude  no  special 
Court  competent  to  the  trial  of  such  cases  is  pro- 
vided. It  is  to  be  observed  that  while  there  is 
an  ezdnsion  of  the  jurisdiction  of  Quarter 
Sessions,  there  are  no  excluding  words  applicable 
to  stipendiary  magistrates  in  England ;  and  we 
know  through  the  public  press  that  cases  falling 
nnder  the  first  part  of  the  Act  have  been  tried  by 
stipendiary  magistrates.  In  the  judgment  pro- 
posed it  is  not  intended  to  be  suggested  that 
cases  under  the  Criminal  Law  Amendment  Act 
can  be  tried  in  police  courts.  We  are  dealing 
with  a  case  of  prosecution  by  the  Procurator- 
Fiscal  of  the  County  (who  is  bound  to  act  npon 
the  instructions  of  Crown  counsel)  and  before  the 
Sheriff  in  his  ordinary  criminal  jurisdiction,  and 
we  are  of  opinion  that  such  a  case,  if  suitable  for 
summary  trial  (that  is,  where  the  case  is  not  one 
of  an  aggravated  description),  may,  in  the  dis- 
cretion of  the  public  prosecutor,  be  presented  to 
tbe  Sheriff  sitting  without  a  jury  for  trial  in 
the  sammary  form  provided  by  the  Tarions 
statutes  regulating  summary  jurisdiction, 

LosD  Jnsxiox-CumK— Your  Lordships  have 
decided  this  case,  and  according  to  the  praotiee 
of  this  Court,  even  if  I  had  differed,  I  could  only 
have  expressed  my  opinion.  I  am  of  opinion  that 
the  conclusion  at  which  your  Lordships  have  ar- 
rived is  right ;  but  I  own  that  it  is  only  after  diffi- 
onlty  tbat  I  agree,  and  with  no  great  confidence. 
The  greatest  difficulty  in  this  case  is  tbat  which  is 
created  by  the  statute  itself  in  its  attempt  to 
make  terms  applicable  to  English  procedure 
apply  to  Scottish  procedure.  This  is  a  difficulty 
with  which  we  are  not  unfamiliar,  bnt  seldom 
have  I  seen  so  singular  an  instance.    Nothing  is 


said  as  to  the  Court  in  which  the  offences  dealt 
with  by  the  statute  are  to  be  tried  in  Scotland. 
We  are  therefore  left  to  decide  on  the  coarse 
which  OT^ht  to  be  pnrsued.  Apparently  it  was 
intended  to  lay  down  some  rules  of  procedure, 
for  in  the  interpretation  clause,  section  16,  there 
are  certain  definitions  in  regard  to  jurisdiction. 
Why  it  should  have  occurred  to  the  Legislature 
to  mention  Quarter  Sessions  as  analogous  to  the 
Court  of  Justiciary  I  cannot  conceive.  Such 
Courts  are  presidod  over  by  a  magistracy  local 
and  unpaid.  They  are  very  usefm  but  wholly 
dissimilar. 

Tbe  rubric  of  section  1 7  is  "  Procedure  on  la- 
diotments  nnder  Act. "  That  might  have  thrown 
some  light  upon  the  applications  of  tbe  Act  to 
Scotland  ;  but  the  whole  scope  of  the  section  is 
oonfined  to  England  and  Ireland,  and  we  are  left 
as  much  as  ever  in  the  dark. 

I  have  no  doubt  tbe  Sheriff  has  jurisdictioo. 
There  is  nothing  in  the  Act  to  exclude  it. 

I  have  only  two  observations  to  make.  It 
seems  to  me  that  this  is  a  very  important  Act, 
and  therefore  procedure  must  be  clear  and  dis- 
tinct, and  I  would  strongly  recommend  those  who 
are  in  a  position  to  do  so  to  amend  it  as  far  as 
Scotland  is  concerned.  Secondly,  I  think  tbat  all 
charges  of  offences  under  the  Act  should  be  the 
subject  of  report  to  Crown  counsel  and  the  Lord 
Advocate. 

The  Coort  refused  the  bilL 

Counsel  for  Complainers — M'Kecbnie — Lyell. 
Agent — D.  Turner,  Solicitor. 

Counsel  for  Bespondent — Sol.-Oen.  Asher,  Q.0 
— Taylor  Innes,  A.-D.     Crown  Agent. 


Tuesday,  June  8. 

(Before  Lord  Justice-Clerk,  Lord  Young,  Lord 
Craighill,  and  Lord  M'Laren.) 

BOSS  V.  JOHNSTON  (P.-F.  OF  SDINBUROH). 

Juitieiary  Cau* — Falu  Mea»ure*—8al»  hy  Mea- 
mire  or  Sale  by  Prio— Weight*  and  Meaiuret 
Act  1878  (41  and  42  Viet.  e.  49),  tee*.  19,  22, 
24, 28,  and  29. 

A  spirit-dealer  was  in  the  habit  of  serving 
customers  who  asked  for  a  ' '  glass  of  whisky  " 
by  drawing  off  the  whisky  from  the  cask  into 
a  pewter  vessel  resembling  in  form  a  half-gill 
measure,  and  made  to  contain  one-third  of  a 
gilL    The  whisky  was  then  poured  into  a 
glass  in  the  customer's  sight,  and  banded  to 
him,  and    fourpence  was    charged.      Hdd 
by  Lords  Young  and  M'Laren  (lUu.  the  Lord 
Justice-Clerk  and  Lord  Craighill)  that  this 
was  not  a  sale  by  measure  within  the  mean- 
ing of  The  Weights  and  Measures  Act  1878, 
but  a  sale  by  price,  and  a  oonviotion  of  con- 
travening that  Act  guoBhed. 
Alexander  M'Eenzie  Boss,  spirit-dealer  in  the 
International  Exhibition  Buildings  at  Edinburgh, 
was  charged  in  a  complaint  nnder  the  Summary 
Jurisdiction  Acts  1864  and  1881  before  the  Burgh 
Court  of  Edinburgh  at  the  instance  of  the  procu- 
rator-fiscal of  that  Court  with  an  offence  against 
"  The  Weights  and  Measures  Act  1878,  actor  or 
art  and  part,  in  so  far  as  upon  the  8th  day  of  May 
1886,  or  about  that  time,  within  the  said  pre- 
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mises  in  West  Meadows,  Edinbnrgb,  oooupied 
by  him,  be  used  oi  had  in  his  possession  for  ose, 
for  trade,  or  on  the  said  premises  which  are  osed 
for  trade  within  the  meaning  of  said  Act,  twenty- 
eight  mesBores  of  capacity  which  had  not  the 
denomination  thereof  stamped  on  the  outside 
thereof  in  legible  fignres  and  letters,  were  not  of 
the  denomination  of  some  Board  of  Trade  Stan- 
dard, and  were  false  or  nnjost,  whereby  the  said 
Alexander  M'Kenzie  Boss  is  liable  to  a  fine  not 
exceeding  £5,  and  to  forfeit  the  said  weights 
and  measnres." 

The  Weights  and  Measures  Act  1878,  seo.  19, 
enacts — "Every  contract,  bargain,  sale,  or  deal- 
ing made  or  haid  in  the  United  Kingdom  for  any 
work,  goods,  wares,  or  merchandise,  or  other 
thing  which  has  been  or  is  to  be  done,  sold,  de- 
livered, carried,  or  agreed  for  by  weight  or 
measure  shall  be  deemed  to  be  made  and  had 
according  to  one  of  the  imperial  weights  and 
measures  ascertained  by  this  Act,  or  some 
multiple  or  part  thereof,  and  if  not  bo  made  or 
had  shall  be  void.  .  .  .  Such  contract,  bargain, 
dealing,  and  collection  of  tolls  and  duties  as  in 
this  section  mentioned  is  in  this  Act  referred  to 
under  the  term  'trade.'  Any  person  who  sells  by 
any  denomination  of  weight  or  measure  other  than 
one  of  the  imperial  weights  or  measures,  or  some 
multiple  or  part  thereof  shall  be  liable  to  a  fine 
not  exceeding  408.  for  every  such  sale." 

Section  22  enacts  that  "nothing  in  this  Act 
shall  prevent  the  sale  or  subject  a  person  to  a 
fine  under  this  Act  for  the  sale  of  any  article  in 
any  vessel,  where  such  vessel  is  not  represented  as 
oontuning  any  amount  of  imperial  measure,  nor 
sabjeot  a  person  to  a  fine  under  this  Act  for  the  pos- 
session of  a  vessel  when  it  is  shown  that  such  vessel 
is  not  used  or  intended  for  use  as  a  measure. " 

Section  24  enacts  that  "every  person  who  uses 
or  has  in  his  possession  for  use  for  trade  a  weight 
or  measure  which  is  not  of  the  denomination  of 
some  Board  of  Trade  standard  shall  be  liable  to 
a  fine  not  exceeding  £6,  or  in  the  case  of  a  second 
olfenoe,  £10,  and  the  weight  or  measure  shall  be 
liable  to  be  forfeited." 

Section  28  enacts  that  .  .  .  "Every  measure 
of  capacity  shall  have  the  denomination  thereof 
stamped  on  the  outside  of  such  measure  in 
legible  figures  and  letters."  .  .  . 

Section  29  enacts  that  "Every  measure  and 
weight  whatsoever  used  for  trade  shall  be  verified 
and  stamped  by  an  inspector  with  a  stamp  of 
verification  under  this  Act.  Every  person  who 
uses  or  has  in  his  possession  for  use  for  trade 
any  measure  or  weight  not  stamped  as  required 
by  this  section  shall  be  liable  to  a  fine."  .  .  . 

An  objection  that  the  compliant  did  not  state 
what  section  was  said  to  be  contravened  having 
been  repelled,  Ross  pleaded,  not  guilty,  and  the 
cause  went  to  trial. 

The  following  facts  were  stated  by  the  Magis- 
trate to  have  been  proved  at  the  trial — On  the 
date  libelled  on,  William  Shaw,  inspector  of 
weights  and  measures,  and  his  assistants,  in 
consequence  of  complaints  previously  made  to 
him  regarding  the  capacity  of  the  measures 
used  at  the  International  Exhibition  refresh- 
ment bars  occupied  by  the  accused,  visited 
these  premises.  Having  asked  for  production 
of  all  the  measures,  there  were  delivered 
to  him  twenty-eight,  which  were  afterwards 
tested,  and  each  of  which  was  found  to  o^p^nin 


rather  less  than  the  tiiird  of  a  gill.  They  wen 
not  of  the  denomination  of  any  Board  of  Trade 
standard,  and  had  not  the  denomination  thereof 
stamped  on  them.  These  vessels  or  measures, 
which  were  produced  at  the  trial,  were  of  the  same 
shape  and  appearance  as  ordinary  pewter  im- 
perial measures,  and  were  used  by  the  aocnaad 
when  whisky  was  ordered. 

Objection  was  taken  on  behalf  of  the  aocnaed 
to  the  inspector  being  asked  whether  in  his  pre- 
sence a  member  of  the  public  asked  for  half-a- 
gill  of  whisky  at  the  accused's  bar,  and  whether 
he  saw  the  order  supplied  in  one  of  the  said 
measures.  The  objection  having  been  repelled, 
the  inspector  answered  the  question  in  the 
affirmative.  No  other  witnesses  were  called  to 
support  his  evidence  on  this  point.  Before  the 
E^bition  was  opened  the  accused  ordered  forty 
vessels  or  measures  of  the  capacity  of  the  thinl 
of  a  gill  each  from  the  witness  Dnnnet,  who 
applied  to  the  witness  Moyes  to  ascertain  on 
what  terms  he  would  supply  them.  Mr  Moyes 
declined  to  supply  such  vessels  or  measures,  as 
he  said  he  considered  it  would  be  "  a  bad  job." 
Mr  Dannet  afterwards  supplied  them  to  the 
accused,  who  stated  to  the  inspector  that  they 
had  been  ordered  and  intended  to  contain  a 
third  of  a  gill,  being  a  quantity  which  he  said  he, 
in  terms  of  his  contract  with  the  Exhibition 
Committee,  was  entitled  to  sell  in  his  bars  for  4d. 

Thp  manager  and  three  assistants  stated  that 
each  bar  was  supplied  with  one  imperial  half- 
gill  measure,  duly  stamped,  and  that  this  measnn 
was  used  when  half-a-gill  was  asked  fot ;  *»««» 
each  assistant  was  supplied  with  one  of  the  —m 
vessels  or  measures  complained  of,  and  that  when 
a  glass  of  whisky  was  asked  for  the  order  wm 
supplied  by  the  whisky  being  drawn  off  into  one 
of  the  said  vessels  or  measures  complained  ot, 
and  put  into  a  tumbler  or  glass  in  preaence  of 
the  customer,  and  thereui>on  handed  to  him. 

In  respect  of  the  evidence  adduced  the  aoeoaed 
was  convicted  of  the  "offence  charged,  except  in 
BO  far  as  it  is  charged  in  the  complaint  that  his 
measures  in  question  were  falsa  or  nnjuat,"  and 
he  was  fined  £2. 

He  took  a  Oase. 

The  question  ot  law  for  the  opinion  of  the 
High  Court  was.  Whether  in  the  ciroumstaneea 
the  appellant  ought  to  have  been  convicted  of  the 
offence  which  the  Magistrate  held  he  committed? 

It  was  argaed  for  the  appellant — (1)  'RtmX  the 
complaint  was  irrelevant,  because  no  partieolar 
section  was  specified  as  that  under  whioh  the 
charge  was  made.  An  Act  whioh  dealt  with  a 
variety  of  offences  and  imposed  a  variety  of  pen- 
alties could  not  thus  be  Ubelled  on  aa  a  whole 
without  specification  of  the  particular  aeetica 
libelled  on — Diekie  v.  White,  November  6,  1878, 
6  B.  {1.  Ca.)  2.  (2) Sale  of  a  " glaas  of  whisky  ' 
was  not  a  pale  by  measure  but  by  price — Craig  r. 
M'Phee,  March  14,  1688,  10  B.  (J.  Ca.)  61. 

It  was  stated  at  the  bar  by  the  connael  for  the 
appellant  that  there  were  placards  exposed  to  view 
notifying  the  fact  that  a  glass  of  whisky  was 
procurable  for  sixpence  and  also  for  foorpenee 

The  respondent  argued  —  The  measoree  in 
this  oase  were  intended  to  be  used  for  ooe-thizd 
of  a  gill,  and  were  on  that  account  illegal,  be- 
cause unstamped .  The  sole  question  waa,  wheth^ 
the  appellant  had  in  his  possession  vessels  which 
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he  intended  to  nae  for  f3ale  hj  measure,  for  sale, 
namely,  of  quantities  of  one-third  of  a  gill  ?  and 
on  the  evideuoe  it  was  proved  that  he  had. 

At  advising — 

LoBD  Justiob-Olibk — In  this  oase  of  Boss  mj 
opinion  is  that  the  judgment  should  be  adhered 
to.  A  good  many  questions  were  argued  to  us  on 
the  subject-matter  of  the  charge,  but  I  shall  very 
shortly  state  the  opinion  I  have  formed  upon  it. 

This  was  a  complaint  brought  for  the  use  of 
illegal  measures  of  quantity  in  the  sale  of  spirits. 
That  is  the  substance  of  it,  and  there  can  be  no 
donbt  that  the  statute  that  is  founded  on  here 
does  apply  to  the  sale  of  any  commodity  of  mer- 
chandise where  that  sale  is  made  by  measure,  and 
where  the  measures  employed  are  not  those  of 
the  Board  of  Trade  or  sanctioned  by  them. 
Kow,  this  is  what  the  appellant  was  accnsed  of 
— that  he  '  *  has  been  guilty  of  an  offence  against 
the  Weights  and  Measures  Act  1878,"  "actor 
or  art  and  part,  in  so  far  as  upon  the  8th  day  of 
May  1886,  or  about  that  time,  within  the  said 
premises  in  West  Meadows,  Edinburgh,  occu- 
pied by  him,  he  used  or  had  in  his  possession  for 
nse  for  trade,  or  on  the  said  premises  which  are 
used  for  trade,  within  the  meaning  of  said  Act, 
twenty-eight  measures  of  capacity  which  bad  not 
the  denomination  thereof  stamped  on  the  out- 
aide  thereof  in  legible  figures  and  letters,  were 
not  of  the  denomination  of  some  Board  of  Trade 
standard,  and  were  false  or  unjust,  whereby  the 
said  Alexander  M'Kenzie  Boss  is  liable  to  a  fine 
not  exceeding  £5."  Now,  there  were  a  good 
nnmber  of  witnesses  examined  in  support  of 
this  charge,  and  "the  Magistrate,  in  respect  of 
the  evidence  adduced,  convicts  the  said  Alex- 
ander M'Kenzie  Boss  of  the  offence  charged, 
except  in  so  far  as  it  is  charged  in  the  complaint 
that  the  measures  in  question  were  false  or 
unjust,  and  therefore  adjudges  him  to  forfeit  and 
pay  the  sum  of  £2  of  fine,  and  in  default  of 
immediate  payment  thereof,"  and  so  on. 

My  first  impression  upon  the  statement  of  the 
oase  was  that  the  conviction  did  not  extend  to  all 
charges  contained  in  it,  and  that  those  charges 
were  to  a  certain  extent  alternative.  I  think  I 
was  wrong  in  that  impression.  I  think  they  are 
not  alternative.  There  is  a  certain  amount  of 
ambiguity  as  to  whether  they  are  all  the 
subject  of  conviction,  or  whether  the  two  are  the 
subject  of  conviction,  namely,  the  nse  of  the 
measure,  the  accused  having  tiie  measure  in  his 
possession  and  attempting  to  use  it  for  trade, 
and  that  it  was  not  of  the  denomination  author- 
ised by  the  Board  of  trade. 

Bat  passing  from  that  technicality  the  question 
is  whether  in  the  oircomstances  set  forth  here, 
and  which  are  substantially  not  denied,  a  contra- 
vention of  the  statute  hias  been  made  out  I 
cannot  say  that  it  is  a  dear  matter,  but  my 
impression  is  that  the  complainer  was  liable  in 
conviction  on  the  facts  set  forth. 

The  dronmstances  set  forth  are  simply  these. 
The  appellant  deals  in  refreshments  at  the 
Exhibition  buildings  in  West  Meadows.  He  has 
had  made  for  that  trade  a  quantity  of  little 
measnres  of  a  oapadty  calculated  to  contain,  and 
which  do  in  fact  contain,  a-third  of  a  gill.  He 
used  these  measures  for  the  purposes  of  his  trade. 
He  had  them  made  for  the  purpose  of  supplying 
just  ao  mnch  whisky  as  the  little  jugs  were 


calculated  to  contain.  Now,  it  is  said  that  that 
only  represents  what  the  appellant  does  in  re- 
sponse to  a  demand  for  a  "glass"  of  whisky,  as 
distinguished  from  what  he  does  when  half-a-gill 
is  demanded.  But  that  is  not  what  is  set  out 
in  the  oase.  It  is  set  out  in  the  oase  that  when 
a  glass  of  whisky  is  asked  for  the  customer 
receives  a-third  of  a  gill  poured  out  into  one  of 
the  said  vessels  or  measures  complained  of,  and 
then  put  into  a  tumbler  or  glass  in  his  presence. 
It  is  not  said  that  there  was  any  other  transaction 
in  which  they  were  called  into  requisition.  On 
the  contrary,  what  I  gather  from  what  is  stated 
in  the  case  is  that  they  were  used  not  only  in 
such  cases  bnt  in  every  case.  Then  it  is  said 
that  "Before  the  ExUbition  was  opened  the 
appellant  ordered  forty  vessels  or  measnres  of 
the  capacity  of  the  third  of  a  gill  each  from 
the  witness  Dunnet,  who  applied  to  the  witness 
Moyes  to  ascertain  on  what  terms  he  would 
supply  them.  Mr  Moyes  declined  to  supply 
such  vessels  or  measures,  as  he  said  he  considered 
it  would  be  'a  bad  job.'  Mr  Dunnet  afterwards 
supplied  them  to  the  appellant,  who  stated  to  the 
inspector  that  they  had  been  ordered  and  in- 
tended to  contain  a  third  of  a  gill,  being  a 
quantity  which  he  said  he  in  terms  of  bis  contract 
with  the  Exhibition  committee  was  entitled  to 
sell  in  his  bars  for  4d."  So  that  these  vessds 
were  ordered  for  the  express  purpose  of  serving 
out  the  quantity  of  whisky  to  be  furnished 
to  customers.  Then  the  Case  goes  on  to  say — 
"The  manager  and  three  assistants  stated  Uiat 
each  bar  was  supplied  with  one  imperial  half-gill 
measure,  duly  stamped,  and  that  this  measure 
was  used  when  half-a-gill  was  asked  for;  that 
each  assistant  was  supplied  with  one  of  the  said 
vessels  or  measures  complained  of,  and  that  when 
a  glass  of  whisky  was  asked  for,  the  order  was 
supplied  by  the  whisky  being  drawn  off  into  one 
of  the  said  vessels  or  measures  complained  of, 
and  put  into  a  tumbler  or  glass  in  presence  of 
the  customer,  and  thereupon  handed  to  him." 
That  substantially  is  the  whole  case.  Now,  if  a 
third  of  a  gill  had  been  asked  for,  I  conceive 
that  the  use  of  this  measure  would  have  been 
clearly  and  directly  within  the  provisions  of  the 
statute.  It  would  have  been  a  dear  contraven- 
tion of  the  statute.  But  it  is  said  that  in  the 
cases — which  are  not  said  to  have  been  uniform 
— where  a  glass  of  whisky  was  asked  for,  when 
the  customer  is  served  by  having  the  whisky 
given  out  in  one  of  these  measures,  that  is  not 
a  contravention,  because  the  sale  is  not  by 
measure  bnt  by  the  innominate  amount  of  a 
"glassof  whisky,"  whatever  that  may  mean.  Of 
course  ingenuity  will  suggest  many  views  of  that 
kind.  We  had  the  case  of  Craig  v.  M'Phte  [supra] 
some  years  ago.  We  then  came  to  the  conclusion 
that  a  sale  by  price,  where  a  certain  amount  of 
money's  worth  was  asked  for  from  the  dealer,  was 
not  a  sale  by  measure,  and  therefore  was  not 
within  the  statute  in  question.  There  is  no  donbt 
that  in  that  case  the  illustration  of  a  glassof  whisky 
was  put ;  but  I  imagine  the  case  decided  no  more 
than  this,  that  if  a  certain  amount  of  money's 
worth  were  assumed  to  be  the  subject  of  sale,  every 
rendering  of  that  was  not  a  contravention  of  the 
statute,  for  there  was  no  contract  to  supply  what 
would  fill  a  measure  of  a  certain  oapadfy.  But 
this  is  a  somewhat  different  case.  In  the  first 
J   place,  if  a  third  of  a  gill  or  half-a-giil  were  asked 
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for,  that  would  clearly  be  a  contract  by  measnte. 
Bnt  if  a  glass  of  whit^y  is  understood  to  be  half- 
a-gill  in  dealing  with  customers  coming  to  be 
■npplied  by  measare,  as  beyond  all  donbt  it 
was,  I  cannot  see  that  it  makes  any  differ- 
ence that  the  denomination  was  "a  glass  of 
vhisky,"  or  was  nndeistood  in  the  dealings 
of  this  trader  with  others  to  represent  that. 
Those  little  jogs  were  constructed  and  made 
and  supplied  for  the  express  purpose  of  render- 
ing to  the  customer  the  third  of  a  gill  of  whisky 
which  they  were  qualifled  to  contain.  These  are 
my  impressions  upon  this  matter.  I  do  not 
deny  that  the  question  is  a  somewhat  difficult 
one,  but  I  see  no  reason  for  interfering  with  the 
judgment 

LoBD  Tonno — I  think  this  prosecution  is 
founded  on  a  misapprehension  of  the  Weights 
and  Measures  Act,  and  therefore  that  the  convic- 
tion is  necessarily  so  also,  and  cannot  be  sup- 
ported. The  Weights  and  Measures  Act  is  one 
of  great  public  importance  and  utility.  It  estab- 
lishes a  set  of  imperial  weights  and  measures  to 
which  all  dealers  may  appeal  If  you  buy  com- 
modities by  the  pound,  you  shall  be  supplied  by 
the  pound  imperial,  the  commodity  being  weighed 
out  by  imperial  pound  weights;  if  you  buy  by 
the  gallon,  or  by  the  quart,  pint,  or  gill,  yon  shall 
be  supplied  with  the  article  measured  according 
to  the  quantity  you  have  contracted  for  by 
imperial  measures.  The  subsidiary  provisions 
of  the  statute  are  all  for  the  purpose  of  protect- 
ing honest  dealers  by  imperial  weights  and 
measures,  or  by  weights  and  measures  which 
may  be  taken  for  imperial. 

Let  me  begin  by  referring  to  clause  19  of  the 
statute  which  Mr  Murray  in  bis  short  bnt  very 
clear  and  able  speech  commenced  by  mentioning 
— "Every  contract,  bargain,  sale,  or  dealing 
made  or  had  in  the  United  Kingdom  for  any 
work,  goods,  wares,  or  merchandise,  or  other 
thing  which  has  been  or  is  to  be  done,  sold, 
delivered,  carried,  or  agreed  for  by  weight  or 
measure  shall  be  deemed  to  be  made  and  had 
according  to  one  of  the  imperial  weights  or 
measures  ascertained  by  this  Act,  or  by  some 
multiple  or  part  thereof,  and  if  not  so  made  or 
had  shall  be  void."  The  language  is  a  little  per- 
plexing to  a  lawyer,  for  it  provides  that  every 
contract  by  weight  or  measure  shall  be  deemed 
to  be  made  according  to  one  of  the  imperial 
weights  or  measures,  and  then  it  says  if  not  so 
made  it  shall  be  bod.  But  what  is  meant  by 
Baying  it  shall  be  deemed  to  be  made  by  this, 
and  if  not  so  made  it  shall  be  bad,  I  cannot 
understand.  "  Deemed  to  be  made  "  is  decided 
to  be  made,  held  to  be  made.  Bat  I  suppose 
the  meaning  of  it  is  this,  that  if  you  bargain  for 
so  many  pounds  of  any  commodity,  you  shall  be 
deemed  to  mean  Imperial  pounds,  and  so  with 
any  measure,  and  if  it  shall  appear  that  you  are 
contracting  by  any  legal  weights  or  measures, 
then  the  contract  will  not  be  enforceable  in  a 
Oourt  of  Justice,  and  we  have  had  instances, 
although  only  few,  in  which  the  validity  of  con- 
tracts by  illegal  weight  and  measure  was  objected 
to;  then  it  goes  on — "Any  person  who  sells  by 
any  denomination  of  weight  or  measure  other 
than  imperial  weights  or  measures,  or  some 
multiple  or  part  thereof,  shall  be  liable  to  a  fine 
not  exceeding  thirty  shillings."    " By  any  denomi- 


nation of  weight  or  meMore  "—I  think  that  inenM 
by  any  weight  or  meaanre  which  he  is  denoniD- 
ating  by  one  of  the  names  hare  ai^ed  to  imperial 
measurea.  I  cannot  understand  it  to  api^y  to 
anything  else.  For  otherwise  an  offence  would 
be  committed  every  time  a  man  in  a  hotel  or  at  a 
refreshment-bar  asks  for  and  is  aupplied  with  a 
glass  of  beer,  or  a  glass  of  whisky,  or  a  baon 
of  soup,  or  a  cup  of  tea.  All  these  oontraeti 
are  with  reference  to  a  measure.  It  is  not  an 
unlimited  quantity  but  a  measured  quantity 
which  you  would  expect  to  get  in  answer  to 
a  demand  in  your  hotel  where  yon  happen  to  be 
living,  "Bring  me  a  glass  of  liquor,"  or  across  a 
refre^mient  bar,  "Oive  me  a  glass  of  beer." 
And  I  suppose  in  a  properly  conducted  hotel  or 
refreshment  bar  some  pieoantion  will  be  taken 
in  order  that  the  measores  supplied  in  answer  to 
that  demand  shall  be  the  same  to  all  cnstomezs, 
otherwise  it  would  be  unfair  if  the  charge  for  "a 
gloss  "  in  that  hotel  was  6d.  while  Is.  waa  charged 
in  supplying  a  general  order.  It  wonld  be  unfair 
to  give,  say,  twice  as  much  for  one  price  to  one 
customer  as  to  another.  And  so  with  the  basin 
or  bowl  of  soup,  and  the  glass  of  beer.  Some 
means  of  that  kind  must  be  adopted.  Yon  may 
trust  just  to  the  role  of  thomb  or  to  the  size  of 
tumbler,  which  may  be  ordered  withont  any 
special  direction  as  to  size.  They  generally  take 
what  is  supplied  in  answer  to  a  general  order  for 
beer,  or  what  of  soup  may  be  ladled  out  into  a 
basin.  Still  it  would  only  be  a  reasonable  pre- 
caution to  take  that  the  same  measare  ahonld  be 
supplied  to  all  customers  giving  the  same  order 
for  the  same  article,  and  who  are  charged  the 
same  price  for  it.  But  surely  when  yon  get 
your  glass  of  beer  or  your  glass  of  sherry,  or 
whatever  commodity  it  may  be — a  basin  of  soup 
Mr  Vary  Campbell  seemed  to  think  his  best  and  bis 
pet  illustration — you  are  not  making  a  contract 
by  any  denomination  of  weight  or  measure — not 
any  one  of  the  imperial  weights  or  measures. 
The  same  analogy  may  be  used  with  reference  to 
a  cup  of  tea.  There  will  be  commonly  qoite 
enough  supplied  in  one  cup  of  tea.  We  simply 
measure  the  tea  by  a  cup,  a  tea  cup  or  a  breakfast 
cap.  But  I  suppose,  generally  speaking,  cups  of 
tea  in  refreshment  rooms  will  be  of  the  same  size. 
All  customers  giving  the  same  order  will  get  the 
same  size  of  a  cup  of  tea,  and  I  suppose  they  are 
all  charged  the  same  price.  It  is  almost  ridicul- 
ous, because  it  is  so  clear,  to  say  that  that  is  not  a 
measure.  I  quite  admit  it  is  not  a  denomination 
of  an  imperial  measure,  and  it  does  not  suggest 
the  Weights  and  Measures  Act  to  anybody.  I 
do  not  suppose  anybody  ever  thought  of  a  cup  of 
tea  in  such  a  connection.  Take  another  case — I 
put  it  to  Mr  Murray  because  I  am  always  anzioos 
to  avail  myself  of  his  acuteness  in  dealing  with 
difficulties  in  auy  case  which  he  is  arguing — Does 
a  customer  do  any  illegal  act  in  dealing  with  the 
thing?  1  atiy  1  put  that  to  Mr  Murray,  and 
according  to  his  view  he  did  not  think  the  cus- 
tomer did  any  illegal  act  So  that  if  a  snuff- 
taker  goes  into  a  snuff  shop  and  says,  "Fill 
my  box  with  snuff," and  it  is  filled,  he  is  charged 
a  sixpence.  That  is  said  to  be  an  illegal  trans- 
action. Does  not  that  approach  the  ridionloos? 
and  yet  that  snuff  is  supplied  by  measure  in  a 
sense  although  not  with  anything  denominated 
as  an  imperial  measure.  But  there  would  be  no 
injustice  done  because  one  oostomer  going  in 
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with  a  small  snoif-box  and  another  going  in  with 
a  larger  snoif-boz  vonld  be  charged  different 
prices.  It  wonld  not  be  thought  neoessary  to 
weigh  it  out  so  as  to  gee  what  each  snnif-box 
contained  ;  of  oonise  it  would  be  weighed  if  the 
oostomer  desired  it,  bnt  the  cnstomer  would 
simply  go  in  and  order  his  box  to  be  filled,  and 
the  dealer  would  know  what  charge  to  make. 
The  Weights  and  Measures  Act  would  hers  afford 
the  customer  no  protection.  If  he  appealed  to 
the  Weights  and  Measures  Act  he  would  have  to 
order  in  this  style,  "Give  me  an  ounce  or  two 
ounces  of  snnfl."  Then  the  snuff  would  be 
weighed  out  Bnt  the  probability  is  that  be 
simply  wants  his  box  fiUed,  or  if  be  smokes 
tobacco  he  takes  his  pouch  into  a  tobacconist  and 
says,  "Fill  my  pouch  with  my  mixture,"  and  he 
gets  it  away  filled  for  a  sixpence  or  a  shilling,  or 
whatever  he  is  in  the  habit  of  paying.  The 
charge  is  more  or  less  fixed  and  understood  be- 
tween them  according  to  the  size  of  the  pouch. 
But  there  is  there  no  Tiolatioa  of  the  Weights 
and  Measures  Act 

Bnt  let  us  attend  to  the  charge  in  this  case. 
We  do  not  know  from  the  complaint  itself  upon 
what  section  or  sections  of  the  statutes  it  was 
laid,  and  so  an  objection  was  taken  at  the  trial 
to  the  relevancy  in  respect  that  the  complaint 
did  not  bear  under  what  section  or  sections  of 
the  Act  the  prosecution  was  brought  With  great 
deference,  I  think  the  complaint  ought  to  hare 
borne  the  section  of  the  Act ;  but  whether  that 
be  so  or  not  it  was  a  very  fair  and  proper  ques- 
tion to  ask — Upon  what  clause  or  clauses  of  the 
statute  do  you  (the  prosecutor)  rely  ?  Now,  the 
two  which  were  relied  upon  as  sufficient  accord- 
ing to  the  agreement  adduced  to  support  the 
charge  were  the  24  th  section  and  the  28th.  Let 
OS  see  what  the  24th  section  says.  It  says  this 
— "  Every  person  who  uses  or  has  in  his  posses- 
sion for  use  for  trade  a  weight  or  measure  which 
is  not  of  the  denomination  of  some  Board  of 
Trade  standard  shall  be  liable  to  a  penalty." 
How,  I  think  your  Lordship  seems  rather  im- 
pressed with  the  fact  that  this  measure,  and  in 
another  view  each  of  these  measures,  was  to  con- 
tain one-third  of  a  gill.  The  Magistrate  says  it 
oontainad  rather  lees — that  is  his  statement  in 
the  case  at  aU  events.  That  is  the  principal 
ground  indeed  upon  which  clause  24  of  the 
statute  is  said  to  apply— one-third  of  a  gill 
not  being  a  denomination  of  a  Board  of  Trade 
standard.  That  was  Mr  Murray's  leading  argu- 
ment It  was  just  because  it  was  one-third  of  a 
gill,  which  was  not  a  Board  of  Trade  standard, 
that  it  is  said  the  offence  had  been  committed 
against  clause  24.  The  Board  of  Trade  standard 
referred  to  in  clause  24  and  other  clauses  which 
use  the  same  language  are  mentioned  in  the 
second  schedule  of  the  statute  ;  and  there  you  will 
find  that  after  a  half -pint  the  only  Board  of  Trade 
standards  that  are  mentioned  are  a  gill,  half-a-gill, 
and  a  quarter  of  a  gill.  Now,  it  is  because  these 
measures  were  something  between  balf-a-giU  and  a 
quarter  of  a  gill  that  the  offence  is  said  to  have  been 
constituted.  It  is  said  that  no  man  is  entitled  to 
have  such  a  measure  as  this  jug  in  his  possession, 
according  to  the  argument  of  the  respondent. 
Clause  28,  it  is  said,  implies  that  even  if  the 
article  which  yon  have  in  your  possession  is 
of  the  Board  of  Trade  standard,  it  must  have 
a  Board  of  Trade  stamp.    Kow,  this  jug  could 


not  have  a  Board  of  Trade  stamp  because  it 
was  not  a  Board  of  Trade  standard  even  assum- 
ing it  to  be  exactly  one-third  of  a  gilL  That  is' 
what  is  said  ;  that  is,  indeed,  the  very  ground  of 
the  complaint ;  every  third  of  a  gill  not  being  a 
Board  of  Trade  standard  measure,  nobody  is 
entitled  to  have  the  measure  of  a  third  of  a  gilL 
If  it  bad  been  a  half  or  a  quarter  of  a  gill  Uien 
the  only  ground  of  complaint  would  have  been 
under  clause  28,  if  it  happened  not  to  be 
stamped.  If  the  measures  in  question  had 
been  for  half  a  gill  or  a  quarter  of  a  gill  or  a 
whole  gill  and  fdl  stamped,  then  there  would 
have  been  nothing  in  the  case  at  aU.  What  I 
have  therefore  to  consider  is  whether  a  man  is 
guilty  of  an  offence  if  he  hag  a  vessel  which  will 
measure  any  commodity  whatever — it  does  not 
signify  whether  it  is  tea  or  soup  or  tobacco  or 
any  other  commodity  you  choose  to  instance — if 
he  has  any  vessel  in  his  possession  which  will 
measure  the  commodity  and  is  not  a  Board  of 
Trade  standard  and  stamped — shall  he  for  that 
offence  be  liable  to  a  penalty?  I  most  say  I 
thought  we  had  disposed  of  that  question  in  the 
case  your  Lordship  has  referred  to — the  case  of 
Craig  v.  M'Phee.  For  in  that  case  the  dealer  in 
a  commodity  used  in  the  course  of  selling  that 
commodity  to  his  customers,  in  order  to  deter- 
mine the  quantity  which  be  was  to  give  to  his 
customers,  a  measure  which  was  not  a  Board  of 
Trade  standard  measure  and  was  not  stamped. 
He  used  that  as  a  measure  of  so  many  penny- 
worths of  what  was  ordered — ^threepence  worth 
or  f  ourpence  worth.  He  had  the  measure  in  his 
possession,  and  he  used  it  all  the  same.  Now, 
wherein  does  that  case  differ  from  the  present  ? 
I  do  not  understand  this  case  at  all  unless  it  be 
an  offence  under  the  statute  if  a  man  have  in  his 
posseesion  a  vessel  which  he  uses  in  measuring 
out  any  commodity  which  he  sells,  and  which  is 
not  a  Board  of  Trade  standard  measure  and 
stamped,  bnt  if  that  is  a  true  proposition  then 
our  judgment  in  the  case  of  Oraig  v.  M'Pliee  was 
wrong — certainly  it  was  wrong  if  in  that  case 
the  dealer  had  a  vessel  in  his  possession  not  of  a 
Board  of  Trade  standard,  and  not  stamped,  and 
which  be  used  in  selling  the  Qommodityin  whichhe 
dealt,  and  which  ought  to  have  been  measured  by 
a  Board  of  Trade  standard  measure  duly  stamped, 
but  in  that  case  we  held  that  the  statute  was  not 
applicable  unless  the  parties  were  dealing  with 
reference  to  a  standard  measure.  If  they  were 
dealing  with  reference  to  a  standard  measure, 
then  it  was  held  the  customer  must  be  protected 
by  the  use  of  a  standard  measure,  but  if  not, 
then  the  standard  measure  is  not  in  the  case  at 
all.  I  put  the  question  to  counsel  here,  hold- 
ing up  the  very  measure  which  was  in  question — 
"Can  you  say  that  he  was  guilty  of  this  offence 
tinder  the  statute  if  he  used  this  measure  in 
answer  to  a  demand  for  a  glass  of  whisky,  bnt 
not  guilty  if  he  use  it  in  answer  to  a  demand  for 
fonrpence  worth  ?"  It  was  stated  that  he  conid 
not  be  guilty  in  the  latter  case,  but  only  in 
the  former.  Now,  there  is  no  distinction  so 
far  as  lean  see  between  the  two  cases.  In  short, 
there  is  no  distinction  between  any  variety  of 
cases  you  choose  to  instance  outside  of  dealing 
with  reference  to  a  standard  measure.  I  confess 
I  should  have  preferred  if  the  dealer  here  had  not 
got  measures  made  with  snob  a  strong  family 
I  likeness  to  balf-gills.     I  think  it  would  luiva  been 
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better,  and  the  fact  that  he  did  so  at  all  events 
saggeatB  some  saspioion  to  a  naturally  saspicioos 
'loind.  I  am  not  saying  that  my  mind  is  naturally 
suspicions,  bnt  getting  a  whole  lot  of  pewter 
measures  exactly  like  half -gills  except  that  they 
only  contain  a  third  of  a  gill — that  is,  containing 
a  sixth  of  a  gill  less  than  half-a-gill,  for  that 
is  the  amount  of  the  diiference — does  suggest 
some  suspicion  to  a  suspicions  mind,  and  it 
is  not  everyone ,  that  would  take  the  trouble 
of  reasoning  out  the  thing,  that  in  the  absence 
of  fraud  the  capacity  of  the  measure  is  of 
no  manner  of  significance.  The  explanation 
which  we  have  here — and  I  think  it  only  my 
duty  to  the  party  to  state  it— the  explanation 
of  these  measures  is  altogether  satisfactory  to  my 
mind  as  being  consistent  with  his  integrity  and 
honesty.  There  were  three  scales  of  charge 
allowed  for  at  the  Exhibition  for  whisky.  These 
charges  were  a  shilling,  a  sixpence,  and  foorpence. 
I  do  not  say  there  were  no  other  charges  allowed, 
there  may  have  been,  bnt  there  were  these  charges 
at  all  events.  A  customer  ordering  a  shilling's 
worth  of  whisky  got  a  gill,  or  ordering  a  gill  he 
got  what  he  paid  a  shilling  for.  If  he  ordered 
sixpence  worth  be  got  half-a-gill,  or  if  he  ordered 
half-a-gill  what  he  got  was  supplied  for  sixpence 
and  he  was  charged  sixpence.  Now,  beyond  that 
there  seems  to  be  no  reference  to  standard  measure 
at  all — I  repeat  there  is  none  whatever.  After  that 
a  glass  may  be  ordered,  and  the  person  ordering 
the  glass  gets  the  full  of  one  of  these  measures  in 
question  and  is  csharged  fonrpenoe.  The  expla- 
nation of  the  measure  being  calculated  to  con- 
tain a  third  of  a  gill,  which  is  not  a  Board  of 
Trade  standard,  and  being  charged  fourpenoe,  is, 
that  f  onrpence  is  a  third  of  a  shilling,  which  is  the 
price  of  a  giU.  Therefore  the  quantity  supplied 
in  one  of  these  measures  which  contains  a  third  of 
a  gill  is  supplied  at  the  same  price  as  is  charged 
for  a  gill  at  a  shilling.  Now,  that  seems  to  be  as 
honest  as  anything  can  well  be.  I  do  not  believe 
that  the  prosecution  would  have  been  at  all  insti- 
tuted in  the  face  of  the  decision  in  Oraig  v. 
M'Phee  if  the  appellant  here  had  got  glasses 
made  instead  of  these  pewter  measures  to  measure 
the  same  quantity  oft  into  a  tumbler.  He  could 
in  a  glass  supply  a  third  of  a  gill  and  charge  four- 
pence  for  it  just  in  the  same  way  as  he  supplied  a 
gill  at  a  shiliing.  Any  person  getting  gills  made 
containing  under  measure  and  half -gills  or  thirds 
of  a  gill  containing  under  measure,  and  using  them 
in  his  daily  business,  or  using  them  at  all  in  his 
deaUngs  with  persons  who  demand  and  expect  full 
measures,  I  say  any  such  person  is  simply  a 
cheat  and  a  knave,  and  there  is  plenty  of  law 
against  him  without  reference  to  the  Weights  and 
Measures  Act,  but  there  is  nothing  of  that  kind 
here.  The  only  thing  that  is  said  of  this  dealer 
is  that  he  had  in  his  possession  these  pewter 
measures  for  supplying  fourpence  worth  of 
whidcy  in  them,  and  he  did  not  profess  to 
meamue  that  by  any  Board  of  Trade  standard. 
Now,  it  would  have  been  as  little  a  Board  of 
Trade  standard  if  glasses  or  anything  else  had 
been  employed.  Let  me  recur  for  a  moment  to 
the  sonp  illustration.  Suppose  the  oook  had  a 
ladle  the  full  of  which  she  gave  in  answer  for  six- 
pence ;  suppose  bowls  of  soup  were  supplied  at 
sixpence,  and  that  in  answer  to  a  demand  for  a 
larger  quantity  there  was  a  larger  bowl.  These 
are  illustrations  of  the  same  thing.    A  bowl  is  not 


a  Board  of  Trade  standard  measure  ;  but  still 
according  to  the  reasoningin  this  esse  you  are  tobe 
punished  for  having  the  ladle  in  your  ponnemion 
to  be  used  ladling  out  the  sonp  with.  For  these 
reasons  I  am  of  opinion  that  this  prosecution  has 
proceeded  upon  an  erroneous  view  of  the  Weights 
and  Measures  Act,  and  that  upon  the  principle 
which  we  have  already  decided,  and  without  any 
explanation  of  it  we  must  set  aside  the  oonvidun. 

Ijobd  Cbaiorux — There  is  now  brought  before 
us  for  review  a  sentence  of  the  Magistrates  of 
Edinburgh  by  which  the  appellant,  who  is  a 
spirit-dealer  at  the  International  Ehjiibition  BnDd- 
ings,  was  convicted  of  an  oifenoe  against  the 
Weights  and  Measures  Act  1878  and  adjudged. 
to  pay  £2  of  penalty,  or  in  default  of  payment  to 
be  imprisoned  for  three  days,  unless  that  sum 
should  be  sooner  paid,  the  measures  complained 
of  being  also  declared  to  be  forfeited.     ~ 

Tbe  appellant  asked  a  Case  to  be  stated,  and 
by  tbe  statements  in  the  Case  our  judgment  must 
now  be  determined.  The  clause  of  the  Weights 
and  Measures  Act  with  which  we  have  to  do  is 
section  24,  which  enacts — "Every  person  who 
uses  or  has  in  his  possession  for  use  for  trade  a 
weight  or  measure  which  is  not  of  the  denomina- 
tion of  some  Board  of  Trade  standard,  shall  be 
liable  to  a  fine  not  exceeding  five  pounds,  or  in 
the  case  of  a  second  offenoe  ten  pounds,  and  the 
weight  or  measure  shall  be  liable  to  be  forfeited." 
There  is  thus  only  one  fact  in  the  present  case 
requiring  to  be  proved  as  the  warrant  for  a  oon- 
viotion,  and  that  is,  the  possession  by  the  ^>- 
pellant  for  use  for  trade  of  a  weight  or  measuie 
which  is  not  stamped  and  not  of  the  denomina- 
tion of  some  Board  of  Trade  standard.  Has 
that  been  proved,  or  has  it  not,  by  the  facts 
which  have  been  found  by  tbe  Magistrate?  If  it 
has,  the  appellant  was  properly  convicted  ;  if  it 
has  not  the  conviction  must  be  quashed.  Now, 
the  facts  which  have  been  found,  so  far  as  mate- 
rial, are — (1)  That  the  appellant  when  required 
by  the  inspector  of  weights  and  measures  to  pro- 
duce "all  the  measures,"  there  was  delivered  to 
him  28,  which  were  afterwards  tested,  and  each 
of  which  was  found  to  contain  rather  less  than 
the  third  of  a  gill ;  (2)  that  these  were  not  of  the 
denomination  of  any  Board  of  Trade  standard ; 
(3)  that  "  40  vessels  or  measures  "  of  the  capacity 
of  a  third  of  a  gill  were  supplied  to  the  appellant, 
who  stated  to  the  inspector  when  the  vessels  were 
produced  that  these  "had  been  ordered  and  in- 
tended to  contain  a  third  of  a  gill,"  being  a 
quantity  which  the  appellant  said  he  in  terms 
of  his  contract  with  the  Exhibition  Committee, 
was  entitled  to  sell  in  his  bar  for  4d. ;  (4)  that 
the  appellant's  manager  and  three  assistants 
stated  that  "each  assistant  was  supplied  with 
one  of  the  said  vessels  or  measures  complained 
of,  and  that  when  a  glass  of  whisky  was  asked 
for  the  order  was  supplied  by  the  whisky  being 
drawn  off  into  one  of  the  said  vessels  or  measures 
complained  of,  and  put  into  a  tumbler  or  glass 
in  presence  of  the  oostomer  and  thereupon 
handed  to  him." 

Upon  these  facts  I  come  to  the  oondusion  that 
the  vessels  in  question  were  measures  of  capacity, 
but  were  not  stamped,  and  were  not  of  &e  de- 
nomination of  some  Board  of  Trade  standard. 
An  order  for  a  glass  of  whisky  may  be  a  very  in- 
definite order  as  regards  the  quantity,  and  unless 
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there  is  Bomething  else  by  vhieh  the  quantity 
is  defined,  that  to  which  the  onstomer  is 
entitled  rests  solely  with  the  persons  by  whom 
the  whisky  is  to  supplied.  The  castomer's  eye 
in  snch  a  case  is  his  only  protection.  He  sees 
what  is  offered  as  a  glass,  and  if  he  ia  satisfied  he 
takes  what  is  offered;  if  not,  what  is  offered  is  re- 
fused. Bnt  an  order  fora  glass  given  to  a  particular 
trader  may  by  hia  usage  oome  to  mean  an  order 
for  a  fixed  quantity,  and  that  an  aliquot  part  of  an 
imperial  giU.  It  may  mean,  if  there  is  no  defini- 
tion through  usage  or  otherwise,  half-a-gill,  or  a 
third  of  a  gill,  or  that  which  ia  no  aliquot  part  of 
a  gill,  or  of  any  imperial  measure.  But  where 
through  usage  it  luui  come  to  mean  an  aliquot 
part  of  a  gUl,  then  the  vessel  in  which  that 
aliquot  part  is  measured  is  a  measure  of  capacity, 
or  in  other  words  a  measure  the  poaseasion— for 
trade — of  which  is  oovered  by  the  enactment  in 
section  24,  and  consequently  a  measure  the  pos- 
session of  which  for  use  for  trade  subjects  the 
possessor  to  the  fine  speoifled  in  the  statute. 
The  appellant  contended  that  his  case  was  ex- 
empted from  section  24  by  the  enactment  in  the 
latter  part  of  section  22,  which  is,  that  "Nothing 
in  this  Act  shall  .  .  .  subject  a  person  to  a  fine 
under  this  Act  for  the  possession  of  a  vessel 
where  it  is  shown  that  such  vessel  ia  not  used, 
nor  intended  for  use,  as  a  measure."  If  the 
fkots  were  as  assumed,  this  provision  would  un- 
questionably protect  an  appellant  against  the  pre- 
sent complaint ;  bnt  the  fact  is  the  opposite  of 
that  upon  which  protection  may  be  claimed. 
Here  it  has  not  been  shown  that  such  vessel  is 
not  used  or  intended  for  use  as  a  measure.  On 
the  contrary,  in  my  opinion,  as  it  was  in  the 
opinion  of  the  Magistrate,  the  opposite  has  been 
established.  The  case  of  Oraig  v.  M'Phee, 
March  14,  1883,  10  B.  51,  was  cited  and  relied 
upon  by  the  appellant ;  but  it  appears  to  me  that 
this  case  has  no  application  to  the  present  The 
vessels  of  which  complaint  there  was  made  were 
not  represented,  and  were  not  used,  as  measures 
of  capAoity.  This  was  the  ground  of  appeal,  and 
this  was  the  ground  of  decision.  Threepence 
worthof  whisky  was  there  asked  for,  andaquantity 
in  answer  to  the  order  was  poured  into  a  vessel 
vbioh  was  used  in  the  shop.  But  the  vessel  was 
not  represented  to  contain,  and  in  point  of  fact 
did  not  contain,  any  aliquot  quantity  of  any  im- 
perial measure.  The  customer  was  offered  in 
this  vessel,  and  if  he  took  what  was  offered  he 
received  just  so  much  as  in  the  opinion  of  the 
keeper  of  the  public-house  the  customer  ought 
to  receive  for  3d.  The  former  gave  what  he 
thought  right.  But  there  was  nothing  by  which 
there  was  any  representation,  much  less  was 
there  proof  of  any  understanding  or  usage  be- 
twixt keeper  and  customer  that  what  was  given 
ahonid  be  a  certain  aliquot  part  of  an  imperial 
gill,  or  of  any  other  imperial  measure.  I  concur 
in  that  judgment.  I  would  do  the  same  again, 
bnt  so  doing  I  would  all  the  same  be  of  opinion 
that  on  the  facts  here,  as  they  have  been  found 
proved  by  the  Magistrate,  the  appellant  was 
rightly  convicted.  The  sentence  of  the  Magis- 
trate therefore,  as  I  think,  ought  not  to  be 
quashed. 

Ijobd  MliAxmr — The  appellant  was  convicted 
of  using  or  having  in  his  possession  for  trade 
certain  measures  which  are  not  of  the  denomina- 


tions permitted  to  be  used  under  the  Weights  and 
Measures  Act,  and  these  measures  are  said  to  con- 
tain the  third  part  of  a  gill.  It  was  pointed  out 
in  the  argument  that  there  is  no  legal  objection 
to  the  buying  and  selling  the  third  or  any 
fractional  part  of  a  standard  measure.  The  pro- 
hibition applies  only  to  having  snch  measures  for 
use  in  trade,  and  I  presume  the  reason  is,  that 
if  two  vessels  so  nearly  alike  as  half-a-gill  and 
the  third  part  of  a  gill  were  allowed  to  be  used 
in  the  same  trade,  a  dishonest  trader  might 
substitute  the  smaller  vessel  for  the  larger  in 
supplying  his  customers.  In  my  view,  the  offence 
is  not  committed  unless  the  vessels  in  question 
were  used  as  measures,  or  intended  to  be  so  used 
by  the  appellant  in  his  trade. 

The  Case  sets  forth  that  one  witness  deponed 
to  having  seen  the  appellant's  servant  supply 
one-third  of  a  gill  of  whisky  to  a  customer  from 
one  of  these  vessels  in  answer  to  a  demand  for 
half-a-gill.  This  if  proved  would  amount  to  the 
use  of  an  "unjust  measure.  But  the  Magis- 
trate has  expressly  acquitted  the  appellant  of  that 
part  of  the  charge ;  and  I  therefore  assume  that 
in  his  opinion  the  act  was  not  proved.  The  only 
other  evidence  of  contravention,  as  I  read  the 
Case,  is  to  the  effect  that  cnstomeis  on  asking  for 
a  "glass  of  whisky"  were  supplied  with  the 
quantity  contained  in  one  of  these  measures,  and 
which  is  admitted  to  be  a  third  part  of  a  gill. 
The  question  is,  whether  this  is  a  s^e  by  measure, 
or  the  use  of  the  vessel  as  a  measure  for  purposes 
of  trade? 

A  sale  by  measure,  as  I  understand  it,  is  a  sale 
of  a  definite  quantity,  capable  of  being  ascer- 
tained by  comparison  with  a  fixed  invariable 
standard  ;  and  the  only  measures  allowed  are 
snch  as  are  copies  of  the  standards  kept  by  the 
Board  of  Trade.  Now,  in  order  that  the  contract 
of  sale  should  fulfil  the  condition  of  being  a  sale 
by  measure,  it  is  necessary  that  the  purchaser  as 
well  as  the  seller  should  have  oontnioted  with 
reference  to  some  known  standard,  legal  or 
illegal,  as  the  case  may  be.  It  is  not  enough  to 
constitute  a  contravention  of  the  statute  that  the 
seller  is  using  a  vessel  the  capacity  of  which  is 
known  to  him  but  unknown  to  the  purchaser,  if 
the  purchaser  is  not  proposing  to  purchase  any 
definite  and  measured  quantity. 

In  the  present  case  it  is  found  that  the  contract 
was  for  a  "glass"  of  whisky,  and  I  agree  with 
Lord  Young  in  thinking  that  there  is  no  distinc- 
tion between  such  a  purchase  and  the  purchase 
of  a  basin  of  soup  or  of  a  cup  of  tea.  The  illus- 
trations have  this  in  common,  that  the  order  is 
not  for  a  measured  quantity,  but  only  for  such 
an  indefinite  quantity  as  is  ordinarily  consumed 
or  drunk  out  of  the  kind  of  vessel  named,  and 
the  quantity  to  be  supplied  is  left  to  the  judg- 
ment of  the  seller.  The  seller  no  doubt  has  in 
view  a  particular  quantity  known  to  himself  and 
hia  assistants  as  that  which  he  will  supply  under 
the  name  of  a  glass  of  whisky.  In  this  case  it 
was  a  third  of  a  gill,  and  the  question  would 
have  been  just  the  same  if  it  had  been  any  other 
fraction  of  a  gill,  or  a  quantity  which  wag  not 
commensurable  with  a  gUl  or  with  any  standard 
measure.  If  I  thought  that  there  was  any  under- 
standing amongst  the  customers  that  a  "glass" 
meant  a  definite  quantity,  it  would  follow  in  my 
opinion  that  the  statute  was  contravened.  But 
.  when  it  is  considered  that  this  ia  a  case  of  sale  at 
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•  lefreshment  bar,  depending  I  sappose  npon 
chance  onstom,  and  not  a  coarse  of  dealing  with 
regular  costomers,  I  oannoi  see  oanse  for  inferring 
that  the  oostomer  attached  any  notion  to  the 
demand  for  a  glass,  ezoept  that  it  was  such  a 
quantity,  more  or  less,  as  is  nsually  consumed  in 
a  wine  glass.  The  vessels  said  to  be  measures 
were  measures  between  the  appellant  and  his 
seryants,  or,  it  may  be,  between  the  Exhibition 
Oommittee  and  the  appellant,  but  were  not  used 
as  such  in  the  sale  of  spirits  to  the  public  So 
far  as  the  trade  carried  on  by  the  appellant  is 
oonoemed,  I  think  the  supply  of  glasses  of  spirits 
was  a  course  of  dealing  by  price,  in  which  the 
quantity  to  be  supplied  was  left  to  the  seller, 
and  that  the  appeal  should  therefore  be  sus- 
tained. 

OouTiction  quashed. 

Counsel  for  Appellant  —  B.  V.  Oampbell — 
Baiter.     Agent— Alex.  Wylie,  W.8. 

Oounsel  for  Bespondent— D.-F.  Mackintosh, 
Q.O. — Graham  Murray.  Agent— P.-F.  of  Edin- 
burgh Burgh  Court. 
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Tuesday,  June  15. 

FIBST     DIVISION. 

[Sheriff  of  Dumfries 
and  Galloway. 
DUNLOP  V.  CRAWFORD. 
Snts  — Warranty— Mercantile    Law    Amendment 
Act  1856  (19  and  20  Vict.  cap.  60),  tee.  5. 

A  dairy  farmer  purchased  from  a  cattle 
dealer  a  number  of  milk  cows    and    took 
delivery  of  them.     Thereafter  he  sought  to 
reject  certain  of  them  as  having  been  in  tha 
sense  of  the  Mercantile  Law  Amendment  Act 
1866  sold  for  the  "  specified  and  particular 
purpose  "  of  being  milk  cows  suitable  for  a 
dai^  farm,  and  being  unsuitable  for  that 
purpose.     Held  that  this  being  the  ordinary 
nse  of  the  subject  of  sale,  was  not  a  "  speci- 
fied and  particular  purpose,"  and  therefore 
that  section  5  of  the  Mercantile  Law  Amend- 
ment Act  1856  did  not  apply. 
Gabriel  Danlop,  cattle  dealer,  Stewarton,  raised 
an  action  in  the  Sheriff  Court  of  Dumfries  and 
Galloway    at    Kirkcudbright,    against   William 
Crawford,  farmer,  Gatehouse-of-Fleet,  conclud- 
ing for  payment  of  £95, 68.,  being  the  balance  of 
the  price  of  a  lot  of  cows,  81  in  all  in  number, 
purchased  by  the  defender  from  him.   The  balance 
was  disputed  on  various  grounds,  some  of  which 
have  no  bearing  on  the  present  question.     A  pay- 
ment to  acoount  had  also  been  made.     The  ques- 
tion here  reported  had  reference  to  the  price  of 
two  cows  rejected  by  the  defender.     The  de- 
fender consigned  £66  in  process  as  the  whole  sum 
remaining  due,  claiming  to  be  entitled  to  reject 
the  two  cows,  the  total  price  of  which  two  animals 
was  £26,  10s. 

The  defender  pleaded — (1)  that  the  cows 
were  purchased  for  a  specified  purpose,  and 
being   unfit    for    that    purpose  were  properly 


rejected ;  (2)  that  One  of  the  cows  waa  disoontcoi 
to  warranty,  and  that  as  the  other  was  not  one  of 
the  cows  purchased  by  the  defender  deoree  could 
not  be  given  for  the  price  of  it. 

The  cows  about  which  there  was  ■  diipvts 
were  sold  by  warrant  of  the  Sheriff  pending  the 
dispute. 

The  Sheriff-Substitute  (Nioousoh)  ,  after  a  proof, 
found  in  law  (after  certain  findings  in  fact)  "that 
the  two  cows  in  question  having  been  sold  for  a 
specified  purpose,  for  which  they  were  not  fit,  tba 
defender  was  justified  in  returning  them  and 
refusing  to  pay  for  them:  Assoilzies  him  from 
the  conclusions  of  the  summons :  Appoints  the 
Sheriff-Clerk  to  pay  to  the  pursuer  the  sum  of 
£66,  158.  consigned  in  Court  by  the  defender : 
Finds  the  pursuer  liable  in  the  expenses  of  pnv 
cess,  as  the  same  shall  be  taxed  by  the  Andit<v  of 
Court,  to  whom  remits  the  accounts  when  lodged 
to  tax  and  report,  and  decerns. 

"Note. — I  do  not  think  it  neoessary  to  enter 
into  a  detailed  comment  on  the  proof.  IStere  is, 
as  usual,  a  strong  confiiet  of  evidenoe  as  to  the 
soundness  and  health  of  the  two  oows  in  ques- 
tion, which  some  witnesses  for  the  pursuer 
declare  to  be  as  sound  and  healthy  as  oows  can 
be.  I  have  no  difficulty  in  preferring  tiie  evi- 
dence for  the  defender.  As  usual,  also,  it  was 
contended  for  the  pursuer  that  there  was  no 
express  warranty  of  the  utiimaln  Whether 
express  or  not,  they  were  sold  as  sound  and 
healthy  cows  for  a  dairy,  and  for  that  express 
purpose  which  by  sec.  6  of  the  Mensantile  Iaw 
Amendment  Act  is  equivalent  to  warranty, — 
in  fact,  they  were  not  merchantable  articles,  tat 
the  purpose  for  which  they  were  sold.  13w 
delay  of  the  defender  in  returning  than  was 
quite  excusable  and  creditable.  He  wished  to 
give  them  a  chance,  and  to  test  them  fairly,  and 
he  did  so.  Milch  oows  are  not  like  dead  goods, 
the  quality  of  which  can  be  ascertained  in  a  few 
minutes." 

The  pursuer  appealed  to  the  Court  of  Oesrion. 

The  alleged  express  warranty  not  being  proved, 
the  argument  rested  entirely  on  the  applioabilify 
to  the  case  of  the  statute. 

The  Mercantile  Law  Amendment  (Seotland) 
Act  1856  (19  and  20  Vict.  cap.  60),  sea  6,  pm- 
vides— "When  goods  shall  after  the  passing  of 
this  Act  be  sold,  the  seller  if  at  the  time  of  the 
sale  he  was  without  knowledge  that  the  same 
were  defective  or  of  bad  quality,  shall  not  be  held 
to  have  warranted  their  quality  or  suffioienoy,  but 
the  goods  with  all  faults  shall  be  at  the  risk  of 
the  purchaser  unless  the  seller  shall  have  given 
an  express  warranty  of  the  quality  or  sufficiency 
of  such  goods,  or  unless  the  goods  have  beae 
expressly  sold  for  a  specified  and  particular  pur- 
pose, in  which  case  the  seller  shall  be  oonsiderad 
without  such  warranty  to  warrant  that  the  saats 
are  fit  for  such  purpose." 

Argued  for  pursuer — The  cows  in  question  woe 
not  sold  for  "a  specified  and  particular  purpoae" 
in  the  sense  of  Uie  statute.  They  ware  sold  tot 
the  ordinary  purpose  for  which  milk  oows  would 
be  sold.  The  provisions  of  the  Mercantile  I^w 
Amendment  Act  were  not  applicable,  beoanse  a 
sale  of  an  article  for  the  ordinary  purpoae  for 
which  such  an  article  was  used  was  not  a  sale  for 
a  " specified audparticular purpose." 

Authorities— HonlM  v.  M^Adam,  May  85, 
1870,  8  Macph.  798 ;  Bough  v.  Jfojr  A  BimU, 
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March  6,  1875,  2  R.  529 ;  Hamilton  t.  Bobertton, 
May  31,  1878,  6  E.  839. 

Replied  for  the  defender  — The  oattle  were 
Bold  and  bought  as  suitable  for  use  in  a  dairy,  and 
that  was  "a  specified  and  partioular  purpose." 

At  adTisJng — 

LoBO  PsBBiDKNT — The  snbjeot  of  sale  in  this 
case  was  milk  oows  for  dairy  purposes,  and  the 
5th  section  of  the  Mercantile  Law  Amendment 
Act  is  applicable  to  the  case  according  to  the 
Tiew  of  the  evidence  taken  by  the  Sheriff-Substi- 
tate.  Now,  according  to  the  provisions  of  section 
6  of  this  statute  the  seller,  if  he  is  without  know- 
ledge of  any  defect  or  bad  quality  of  the  article 
Bold,  ia  not  to  be  held  as  giving  a  warranty 
except  in  two  cases  specially  provided  for — first, 
when  he  gives  "an  express  warranty,"  and 
second,  when  he  sells  the  goods  for  a  "specified 
and  particnlar  purpose. "  If  the  goods  are  sold 
for  the  ordinary  pnrposes  for  which  they  are 
commonly  used,  then  it  is  clear  that  the  excep- 
tions provided  for  in  this  clause  cannot  apply. 
In  order  to  let  in  the  exceptions  the  purposes 
must  be  in  the  words  of  the  Act  "specified  "  and 
"particular."  Clan  it  be  said  that  there  is  any- 
thing ' '  particular  "  in  the  use  to  which  the  oows 
were  to  be  put  ?  They  were  sold  to  the  defender 
to  be  used  by  him  for  the  purposes  of  his  dairy, 
and  that  use  of  milk  cows  cannot  in  any  sense  be 
called  a  particular  purpose,  and  therefore  I  am 
of  opinion  that  the  provisions  of  this  statute  are 
not  appUoable. 

LoBDB  iSxrBM,  SH.iin>,  and  Ainu  concurred. 

The  Court  pronounced  the  following  inter- 
locutor : — 

"Find  as  a  matter  of  fact  (1)  that  the 
transaction  libelled  was  a  bargain  for  milk 
cows;  (3)  That  the  defender  has  failed  to 
prove  that  it  was  for  a  specified  and  par- 
ticnlar purpose:  Therefore  sustain  the  ap- 
peal :  Recid  the  interlocutor  of  the  Sheriff- 
Substitute  of  ISth  November  last:  Decern 
against  the  defender  for  payment  to  the 
porsner  of  the  sum  of  £26,  10s.  sterling, 
with  interest  as  libelled:  Orant  warrant  to 
the  Sheriff-Clerk  to  pay  to  the  pursuer  the 
sum  of  £66,  15s.  consigned  by  the  defender 
in  the  Inferior  Court,  with  all  interest 
accrued  thereon,  and  decern." 

Counsel  for  Pursuer — Oomrie  Thomson — Ure. 
Agent — ^T.  Carmichael,  S.S.C. 

Coonsel  for  Defender— Dickson.  Agents- 
Smith  Sc  Mason,  S.S.O. 
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[liord  M'Laien,  Ordinary. 
AIjL£N   V.    HILL£B  AMD   OTHEBS. 

Sueeettion—Divition  per  capita  or  per  stirpes. 

A  testator  disponed  his  heritage  to  his 
children  in  liferent  equally  for  their  liferent 
allenarly,  and  to  their  children  also  equally 
in  fee  (under  certain  specified  preferences 


for  sons  over  daughters),declaring  that  in  case 
any  of  his  children  should  die  without  lawful 
issue,  the  share  of  such  child  should  "accresce 
and  be  equally  divided  among  my  surviving 
children  in  liferent  only,  and  to  tiieir  lawful 
issue  equally  in  fee. "    Held,  on  a  construc- 
tion of  the  clauses  of  the  deed,  that  the  in- 
tention of  the  testator  was  that  whatever  was 
lif  erented  by  a  child  should  descend  per  stir- 
pes to  his  children,  and  not  be  divisible  per 
capita  among  his  (testator's)  grandchildren. 
The  deceased  James  B.illantine,   who  died  in 
Glasgow  in  1815,  by  disposition  dated  2d  Sep- 
tember 1807,   conveyed    and    disponed   to  the 
parties  mentioned  in  the  deed  his  whole  heritable 
estate,  consisting,  inter  alia,  of  certain  plots  of 
building  ground  in  Glasgow.     The  terms  of  the 
conveyance  were — "To  and  in  favour  of  James, 
John,  Margaret,  Ann,  and  Jean  Ballantine,  my 
children,    and   to   any  other   lawful    child    or 
children  I  may  have  at  my  death,  in  liferent 
equally,  during  all  the  days  and  years  of  their 
lifetimes,  for  their  liferent  uses  allenarly,  and  to 
their  lawful  children  also  equally,  in  fee  and  pro- 
perty, but  always  under  the  preferences  provided 
to  my  sons  and  their  lawful  children  over  my 
daughters  and  their  lawful  issue,  as  after  speci- 
fied."     The  conveyance,  which  was  burdened 
with  certain  provisions  to  the  testator's  widow, 
provided  by  its  third  purpose  as  follows  : — "I 
ordain  that  after  satisfying  and  paying  the  fore- 
said provisions  to  my  wife,  and  the  expenses  of 
repairing  and  insuring  said  subjects  against  fire, 
paying  feu-duties  and  all  other  public  burdens 
thereon,  the  rents  thereof  shall  be  divided  at 
Whitsunday  and  Martinmas,  half-yearly,  equally 
among  my  children  during  their  respective  lives, 
but  each  of  my  sons  shall  have  and  be  entitled  to 
£10  sterling  yearly  therefrom  more  than  their 
equal  shares  thereof,  or  than  each  of  my  daughters, 
and  which  preference  of  £10  sterling  to  my  sons 
shall,  when  the  succession  to  the  fee  of  said 
heritable  subjects  takes  effect,  descend  to  their 
children  equally,  and  the  same  shall  be  valued 
accordingly  above  the  shares  thereof  due  to  the 
children  of  my  daughters ;  and  in  case  any  of  my 
said  children  die  unmarried  or  without  leaving 
lawful  issue,  the  shares  or  share  of  such  shall 
accresce  and  be  equally  divided  among  my  sur- 
viving children  in  liferent  only,  and  to  their  law- 
ful issue  equally,  in  fee  and  property  as  afore- 
said." 

After  the  testator's  death  his  children,  who  all 
survived  him,  were  infeft  in  liferent  in  the  herit- 
able subjects  already  referred  to,  and  also  in 
another  piece  of  ground  acquired  by  the  testator 
subsequent  to  thedateof  the  deed,  butalwaysin  the 
terms  and  under  the  conditions  set  forth  therein. 
James  and  John  Ballantine,  the  testator's  sons, 
both  died  without  issue.  Ann  married  a  person 
named  Brown,  and  died  leaving  issue. 

In  1842  the  three  heritable  subjects  were  ac- 
quired by  the  Glasgow,  Paisley,  Kilmarnock,  and 
Ayr  Railway  Company,  and  the  price,  amounting 
to  £5050,  was  consigned  in  the  Royal  Bank  of 
Scotland  in  name  of  John  Wilkie,  writer, 
Glasgow,  ^f  or  behoof  of  the  parties  interested,  and 
subject  to  the  orders  of  the  Court  of  Session. 

On  16th  July  1842,  on  an  application  by  the 
children  of  the  testator's  daughter  Ann  Ballajitine 
or  Brown,  authority  was  granted  to  pay  the  peti- 
tioners, as  fiars  of  one-third  of  the  said  three  plots 
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of  ground,  one-third  of  the  price  obtained  therefor. 
The  remaining  two-thirds  waa  invested  by  the 
said  John  Wllkie,  under  authority  of  the  Court, 
in  the  purchase  of  heritable  subjects  in  Glasgow. 
The  dispositions  were  in  favour  of  Mrs  Bowman 
and  Mrs  Allen  (daughters  of  the  testator,  and  the 
only  surviving  children)  "in  liferent  equally  .  .  . 
for  their  liferent  use  allenarly,  and  to  their  lawful 
children  also  equally  in  fee  andproperty  as  specified 
in  the  said  disposition  and  deed  of  settlement." 

Mrs  Allen  died  on  31st  October  1884,  and  Mrs 
Bowman  on  20th  February  1886.  Mrs  Allen  had 
five  children,  of  whom  the  pursuer  of  this  action, 
John  Allen,  was  the  only  survivor.  Mrs  Bowman 
had  twelve  children. 

The  present  action  of  declarator  was  raised  by 
John  Allen  to  have  it  declared  that  he  had  absolute 
right  to  the  fee  and  property  of  one-half  pro  mdi- 
viso  of  the  subjects  mentioned  in  the  summons, 
being  the  subjects  purchased  by  the  said  John 
Wilkie  under  the  approval  of  the  Oourt,  with  the 
balance  of  the  money  received  from  the  Glasgow 
and  Ayr  Railway  Company  for  the  lands  acquired 
by  them  at  one  time  the  property  of  the  testator. 
He  averred  that  at  the  death  of  his  mother  (Mrs 
Allen)  he  became  entitled  to  one  pro  indtviio  half 
of  the  said  subjects,  in  terms  of  the  disposition 
of  the  said  James  Ballantine  (his  grandfather)  the 
testator. 

The  defenders  to  the  aotion  were  other  children 
of  ICrs  Bowman,  and  the  representatives  of  those 
who  had  died.  They  disputed  the  pursuer's 
right  to  one-half  of  the  said  subjects,  and  main- 
tained that  under  the  disposition  of  the  testator 
the  subjects  fell  to  be  divided  per  capita  among 
the  pursuer  and  the  children  of  Mrs  Bowman. 

The  pursuer  pleaded  that  on  a  sound  oon- 
gtmotion  of  the  settlement  of  James  Ballantine, 
the  testator,  he  was  entitled  to  one-half  pro 
indiviio  of  the  subjects. 

The  defenders  pleaded  that  the  subjecto  fell  to 
be  divided  per  capita,  and  not  per  itirpet. 

On  19th  December  1885  the  Lord  Ordinary 
found,  declared,  and  decerned  in  terms  of  the 
conclusions  of  the  summons. 

•'  Opinion.— ThiB  case  relates  to  the  construc- 
tion of  a  somewhat  peculiar  family  provision  of 
heritable  property  to  the  children  of  the  testator 
in  liferent  and  their  children  in  fee.  The  pur- 
suer, who  is  one  of  the  testator's  grandchildren, 
claims  one-half  of  the  fee  on  the  assumption  that 
the  property  is  divisible  per  tiirpes;  the  defen- 
ders claim  that  the  property  shall  be  divided  per 
capita  amongst  all  the  testator's  grandchildren. 
The  destination  begin*  by  disponing  the  property 
to  the  testator's  children  in  liferent  equally  for 
their  liferent  use  allenarly,  '  and  to  their  lawful 
children,  also  equally  in  fee  and  property,' 
but  subject  to  the  preferences  thereinafter 
provided  in  favour  of  his  sons  and  their  lawful 
children  over  his  daughters  and  their  lawful 
children.  Before  proceeding  to  the  construction 
founded  on  the  clause  of  preference,  it  is  proper 
that  I  should  consider  what  would  be  the  oon- 
Btruction  of  the  clause  of  disposition  taken  by 
itself. 

"A  gift  to  a  class  of  persons,  however  described 
and  however  connected  by  relationship,  is  prima 
faeie,  a  gift  divisible  per  capita  ;  and  this  not  in 
virtue  of  any  arbitrary  rule  of  law,  but  because 
according  to  ttie  conception  of  the  gift,  all  the 
members  of  the  class  are  equally  favoured,  and 


because  the  destination  can  only  receive  effect  bj 
means  of  an  arithmetical  division  of  the  gift 
amongst  the  objects  of  the  class. 

"But  where  property  is  destined  by  the  head 
of  a  family  to  his  children  in  liferent,  and  theii 
children  in  fee,  many  considerationB  point  to  ■ 
distributive  construction  of  the  gift  of  the  fee  u 
the  more  probable  representation  or  interpreta- 
tion of  the  testator's  meaning.  It  is  true  that  itii 
always  in  the  power  of  the  testator  to  render  this 
construction  clear  and  certain  by  the  use  of  tfat 
word  '  respectively,'  or  other  distributive  expres- 
sions, and  in  the  present  case  the  defenders  tdj 
on  the  absence  of  express  words  denoting  family 
distribution.  Yet,  even  the  word  'respectively' 
is  not  in  itself  a  complete  expressiou  of  a  seheiM 
of  division  per  ttirpet ;  it  impotta  only  a  logic*! 
distribution  of  the  members  of  the  class  of  the 
second  degree  under  the  several  members  of  tbs 
class  of  the  first  degree,  from  whom  their  deaoent 
is  derived.  Now,  the  verbal  expression  of  that  dis- 
tribution may  very  well  be  dispensed  with  where 
the  relationship  on  which  it  is  foonded  exists  is 
fact,  and  where  that  relationship  is  eat  forth  in  the 
deed  of  gift,  as  the  descriptive  character  by  irtiieh 
the  legatees  are  to  take  the  benefit  intended  for 
them. 

"  But  further,  while  the  language  of  the  giflii 
itself  suggestive  of  a  scheme  of  division  in  whidi 
a  benefit  is  to  fiow  from  parents  to  children,  it  i* 
not  immaterial  to  notice  tliat  the  suggested  cos- 
struction  is  in  harmony  with  what  may  be  tanned 
the  natural  order  of  inheritance,  and  the  order  in 
which  interests  in  moveable  estate  are  derived 
under  the  present  law  of  moveable  sncoosieo. 
And  again  it  is  a  convenient  and  workable  scheme 
of  division  while  the  opposite  scheme  of  eon- 
struction  involves  the  apparent  anomaly  that  •■ 
each  liferenter  dies  his  share  is  to  be  divided 
amongst  all  .his  father's  issue,  including  tfaoes 
whose  parents  are  in  the  actual  enjoyment  of  the 
income  of  other  schemes  of  the  fund. 

"For  these  reasons,  and  notwithstanding  the 
repetition  of  the  word  '  equally '  in  the  gift  of  the 
fee,  I  think  the  distributive  conatmotion  is 
the  one  which  ought  to  be  adopted,  as  the 
more  probable  rendering  of  the  testator's  wiD. 
Some  meaning  must  be  given  to  the  word 
•equally,'  and  I  think  effect  is  given  to  it  bj 
following  the  principle  of  equality  in  the  sevenl 
parts  of  the  distribution,  that  is  (excepting  ei 
afterwards  provided  in  the  will),  the  share  of 
each  family  is  to  be  equal,  and  each  such  shann 
to  be  divided  equally  amongst  the  membeis  of 
the  family. 

"  Now, with  respect  to  the  clause  of  pief  erence  i> 
favour  of  the  sons,  the  clause  is  printed  od  hmgum 
in  the  condescendence,  and  the  substance  of  it  is 
this — that  in  the  division  of  the  income  eadi  of 
the  sons  is  to  receive  £10  per  annum  out  of  tbe 
first  of  the  income,  and  the  remainder  of  the  in- 
come is  to  be  divided  equally  amongst  sons  and 
daughters.  The  preference  of  £10  is  to  be  eoo- 
tinued  to  the  children  of  the  sons,  in  the  ultimata 
division  of  the  fee,  and  the  shares  of  childreo 
who  may  die  without  leaving  issue  are  to  aoonsee 
to  the  surviving  children  in  Uforent  and  their 
lawful  issue  in  fee. 

"It  is  evident  that  the  testator  has  here  re- 
cognised the  principle  of  a  devolution  of  intemst 
from  parent  to  child,  to  the  extent  of  th«  prt- 
e^uum  to  which  the  parent,  if  •  wm,  is  entifM. 
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The  defenders  are  not  inienaible  to  the  force  of 
the  argument  vhioh  is  foanded  on  this  olaose, 
but  they  endesvoor  to  meet  it  by  the  suggestion 
that  the  testator  has  ■  here  plainly  directed  a 
diyiaion  per  tUrpei  in  contradistinction  to  the 
strictly  equal  diyision  which  they  say  he  has  pie- 
soribed  with  reference  to  the  residue  of  the  pro- 
perty. The  adverse  view  is,  that  in  reference  to 
the  preferential  snms  given  to  sons,  it  was  neces- 
sary to  particularise  in  order  to  avoid  confusion, 
and  that  in  developing  his  scheme  with  reference 
to  this  particular  case,  the  testator  has  disclosed 
that  it  is  a  distributive  scheme.  It  is,  to  say  the 
least,  improbable  that  the  testator  should  have 
oonoeived  two  fundamentally  different  schemes  of 
division  for  different  parts  of  this  small  property, 
and,  on  the  whole,  I  think  that  the  clause  in 
question  supports  the  construction  which  I  attri- 
bnte  to  the  dispositive  clause.  In  any  view  it 
does  not  appear  to  me  to  invalidate  the  reasoning 
whioh  has  led  me  (following  the  authority  of  the 
nearest  decided  oases),  to  a  decision  in  favour  of 
the  party  founding  on  the  principle  of  a  per 
BtirpM  division.  I  accordingly  decern  in  favonr 
of  the  pnrsuer." 

Thedefender8(havingobtained  leave)  reclaimed, 
and  argued — On  a  fair  constmotion  of  the  disposi- 
tive clause  of  this  deed  it  was  a  conveyance  to  the 
grandchildren  of  the  testator  eqnally  among 
them.  There  was  to  be  equality  of  division  with 
the  exception  of  the  £10  preference.  This  was 
to  be  capitalised,  and  was  to  be  a  present  gift  to 
a  certain  class,  which  purported  an  equal  division 
among  that  class.  The  mere  intervention  of  a 
liferent  made  no  difference — what  was  intended 
by  the  testator  was  a  family  distribution.  The 
interposed  liferent  was  a  mere  burden  on  the  fee 
— Home's  Trutteet  v.  liavuay,  Dec.  It,  1884, 
12  B.  314 ;  Laing's  Trustees  v.  Sanson,  Nov.  18, 
1879,  7  B.  244  ;  Bogie's  Trustees  v.  Ohristie,  Jan. 
26,  1882,  9  R.  458 ;  Buchanan's  Trustees,  Jnne 
13,  1883,  20  Scot.  Law  Kep.  666;  Fergiuon, 
July  12,  1872,  10  Maopb.  968 ;  Blaek  v.  Maum, 
Feb.  18,  1881,  8  B.  497. 

Beplied  for  respondent — The  question  was 
settled  by  Home's  Trustees.  Here  a  separate 
liferent  was  provided  to  each  daughter,  and  the 
fee  to  tiieir  children,  i.e.,  each  set  of  children  got 
what  their  respective  mothers  had. 

Authorities  cited  by  reclaimers. 

At  advising — 

LoBD  PssaiDxira — In  this  ease  I  come  to  the 
same  oonclosion  as  the  Lord  Ordinary,  but  I  do 
so  upon  a  combined  view  of  the  various  clauses 
in  the  deed. 

The  dispositive  clause,  which  is  the  only  one 
with  which  the  Lord  Ordinary  deals,  is  in  these 
terms — "To  and  in  favour  of  Jamee,  John, 
Margaret,  Ann,  and  Jean  BaUantine,  my  children, 
and  to  any  other  lawful  child  or  children  I  may 
have  at  my  death,  in  liferent  equally,  during  all 
the  days  and  years  of  their  lifetimes,  for  their 
liferent  use  allenarly,  and  to  their  lawfnl 
ohildren  also  equally,  in  fee  and  property, 
bot  always  under  the  preferences  provided  to 
my  sons  and  their  lawful  children  over  my 
daughters  and  their  lawfnl  issue,  as  after  speci- 
fied." Now,  it  is  to  be  observed  that  the  sub- 
ject which  we  are  here  dealing  with  is  entirely 
heritable,  and  that  there  is  nothing  of  the  nature 
of  a  trust  interposed,  and  that  the  disposition  is 
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to  the  children  of  the  testator  in  liferent  and  to 
his  grandchildren  in  fee.  From  what  we  have 
been  told  at  the  bar  it  appears  that  there  were  no 
grandchildren  alive  at  the  time  of  the  testator's 
death.  In  these  circumstances  the  substance  of 
this  dispositive  clause  may  be  taken  to  be  this.— 
a  liferent  to  the  persons  named  in  the  deed,  and 
the  fee  to  their  children  naseiiuri.  In  the  absenoe 
of  any  intervening  trust  it  is  difficult  to  see 
how  this  deed  could  take  effect  as  a  settlement  of 
the  testator's  estate,  except  on  the  footing  that 
these  children  wore  to  be  viewed  as  fiduciary 
liars.  I  am  not  aware,  however,  of  any  case  in 
which  BO  large  a  number  of  children  have  been 
held  to  be  jointly  fiduciary  fiars,  for  the  children 
of  all  of  them  as  a  class.  Upon  this  dispositive 
olause  I  do  think  I  need  add  much  more.  It  is 
quite  intelligible  if  a  testator  leaves  the  residne 
of  his  heritable  property  to  a  son  or  a  daughter 
in  liferent  and  to  his  or  her  issue  in  fee,  that  the 
son  or  daughter  should  beoome  fiduciary  fiar  for 
bis  or  her  iasne,  bnt  it  becomes  a  much  more 
difficult  matter  when  it  is  proposed  to  make  a 
whole  class  fiduciary  fiars,  with  the  effect  thereby 
of  keeping  the  fee  in  pendente.  A  great  anomaly 
would  no  doubt  be  thus  created  ;  but  if  the  idea 
of  fiduciary  fiar  is  put  out  of  sight  the  result 
then  is  that  the  fee  becomes  undisposed  of,  and 
would  accordingly  fall  into  intestacy. 

The  next  clause  which  it  becomes  necessary  to 
examine  is  the  third — "  I  ordain  that  after  satis- 
fying and  paying  the  foresaid  provisions  to  my 
wife,  and  the  expenses  of  repairing  and  insnring 
said  subjects  against  fire,  paying  fen-duties  and 
all  other  public  burdens  thereon,  the  rents  there- 
of shall  be  divided  at  Whitsunday  and  Martin- 
mas, half-yearly,  equally  among  my  ohildren 
during  their  respective  lives,  bat  each  of  my 
sons  shall  have  and  be  entitled  to  £10  sterling 
yearly  therefrom  more  than  their  equal  shares 
thereof,  or  than  each  of  my  daughters,  and  which 
preference  of  £10  sterling  to  my  sons  shall,  when 
the  Buooession  to  the  fee  of  said  heritable  sub- 
jects takes  effect,  descend  to  their  children 
equally,  and  the  same  shall  be  valued  accord- 
ingly above  the  shares  thereof  due  to  the  ohildren 
of  my  daughters ;  and  in  case  any  of  my  said 
children  die  unmarried  or  without  leaving  lawful 
issue,  the  shares  or  share  of  such  shall  accresce 
and  be  equally  divided  among  my  surviving 
children  in  liferent  only,  and  to  their  lawfnl 
issue  equally,  in  fee  and  property  as  aforesaid. " 
Now,  the  substance  of  this  just  is  that  the  rents 
of  the  property  after  meeting  certain  burdens  on  it 
were  during  the  lifetime  of  the  testator's  children 
to  be  divided  equally  among  them  with  this  proviso, 
that  the  sons  were  to  get  £10  a-year  each  more 
than  the  daughters,  and  the  clause  goes  on  to 
provide  that  this  £10  preference  to  his  sons  was 
to  be  continued  to  the  ohildren  of  the  sons  in  the 
ultimate  division  of  the  fee — the  family  of  each 
son  to  share  eqnally.  Now,  that  is  clearly  a  dis- 
tribution per  stirpes  as  regards  the  preference. 
But  this  clause  goes  on  to  say,  "and  the  same 
shall  be  valued  accordingly  above  the  shares 
thereof  due  to  the  children  of  my  daughter." 
Now,  this  sentence  is  both  badly  constructed  and 
grammatically  wrong,  but  it  is  clear  that  the 
word  "same"  refers  to  the  share  of  the  estate 
and  not  to  the  preference,  and  what  the  testator 
means  I  think  is  that  when  the  shares  of  the  sons 
pass  from  them  to  their  respective  families  they 
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are  to  be  Talaed,  and  the  preferenoe  deaoribed 
given  eSaot  to,  thereby  clearly  distinguishing 
between  what  is  to  go  to  the  families  of  the  sons 
and  what  to  the  families  of  the  danghteis.  Now, 
there  could  be  no  share  belonging  to  the  families 
of  the  sons  or  daughters  to  show  if  the  contention 
Of  the  defenders  was  to  receive  effect,  and  the 
distribution  was  to  be  per  capita.  Whenever  a 
share  is  spoken  of  as  belonging  to  a  family  the 
language  used  refers  to  a  division  ptr  ttirpes,  and 
this  is  mode  more  clear  by  the  clause  of  accretion, 
"and  in  case  any  of  my  children  die  unmarried 
or  without  leaving  lawful  issue,  the  shares  or 
share  of  such  shall  accresoe  and  be  equally 
divided  among  my  surviving  children  in  liferent 
only,  and  to  their  lawful  issue  equally  in  fee  and 
property  as  aforesaid."  The  testator  clearly  makes 
provision  for  one  possible  contingency,  namely, 
his  children  leaving  no  lawful  issue,  and  at  first 
sight  it  might  look  as  if  the  converse  case  was  an- 
provided  for,  but  there  can  be  no  doubt  as  to  the 
testator's  intention  expressed  by  implication. 
When  children  die  unmarried  or  without  lawful 
issue  no  one  in  that  case  can  under  the  deed  have 
any  interest  in  the  fee,  for  no  one  is  called  except 
g[randdiildren,  and  therefore  the  provision  as  to 
accretion  is  very  natural  But  what  happens  if 
the  son  or  daughter  leaves  issue?  It  mast 
be  something  totally  different.  It  cannot 
be  that  the  clause  of  accretion  is  to  apply, 
for  its  application  is  expressly  limited  to 
the  case  I  have  mentioned.  Nor  do  I  aee 
how  there  can  be  a  right  to  a  survivorship  by 
implication  either  as  to  the  Uferent  or 
the  fee.  I  cannot  see  how  a  surviving 
ohild  can  claim  the  liferent  of  a  dead  child, 
uor  how  the  ohild  of  a  surviving  child  can 
interfere  with  the  ohild  of  a  deceased  child. 
Tiie  natural  conclusion  is  that  the  fiduciary  fee 
is  necessarily  extinct,  and  that  the  party  for 
whom  the  fee  was  held  in  trust  becomes  ipto  facto 
vested  in  his  or  her  parents,  and  takes  the  fee  of 
iL 

On  these  grounds  I  think  it  is  impossible  to 
differ  from  the  result  at  which  the  Lord  Ordinary 
has  arrived,  though  I  would  hardly  construe  the 
dispositive  claim  iu  exactly  the  same  way,  but 
taking  the  deed  as  a  whole,  and  looking  on  it  as 
one  in  which  we  must  supply  a  fiduciary  fee 
vested  in  the  testator's  child,  I  think  we  must 
conclude  that  each  has  a  fee  of  his  or  her  share, 
and  that  it  goes  to  their  issue  at  his  or  her 
death. 

LoBD  MuaE— On  the  combined  view  of  the 
different  clauses  of  the  deed  I  have  come  to  the 
same  conclusion  as  the  Lord  Ordinary.  I  think 
the  case  falls  substantially  within  the  operation 
of  the  rule  we  applied  in  the  case  Ilome't  Trut- 
teet,  to  which  we  were  referred,  in  which  it 
was  held  that  the  scheme  of  the  deed  was  that  of 
a  division  of  his  property  among  the  testator's 
children  in  liferent,  and  their  children  per  itirpei 
in  fee. 

That,  I  think,  is  also  the  clearly  declared 
intention  of  the  testator  in  the  present  case,  as  it 
was  in  the  case  of  Borne,  and  I  am  of  opinion 
that  the  provisions  of  the  deed  here  in  question 
are  so  expressed  as  to  be  sufficient  to  carry 
out  that  intention.  I  concur  in  the  construc- 
tion which  yonr  Lordship  has  given  of  the 
different  clauses  of  the  deed. 


Loan  Se&xd — I  am  of  the  same  opinion.  The 
Lord  Ordinary  deals  with  the  effect  of  the  dis- 
positive clause,  and  from  it  alone  he  gets  the 
results  upon  which  his  opinion  is  based.  Had 
this  dispositive  clause  stood  alone  X  should  have 
considered  the  question  somewhat  more  difBcult, 
all  the  more  if  with  it  there  bad  boen  a  daiiM 
of  accretion  in  ordinary  terms. 

Iu  such  a  state  of  matters  the  view  that  the 
division  of  his  estate  intended  by  the  testator  was 
to  be  per  capita  and  not  per  »tirpe»  would  have 
been  more  likely.  But  when  we  take  the  varioaa 
clauses  of  this  disposition  together,  there  can,  I 
think,  be  no  difficulty  as  to  the  testator's  meaning, 
and  I  concur  in  the  resolt  arrivad  at  by  your 
Lordships. 

LoBD  Adak — This  is  really  a  question  of  inten- 
tion, and  the  testator's  meaning  is  to  be  gathered 
from  an  examination  of  the  various  olanaea  of 
the  deed.  The  Lord  Ordinary  in  deiding  with 
the  case  has  construed  the  dispositive  clansa 
alone,  and  I  formed  no  view  adverse  to  what  he  has 
expressed  from  an  examination  of  that  part  of  the 
deed.  A  comparison,  however,  of  the  other 
clauses  makes  it  quite  clear  that  what  the  testator 
intended  was  that  the  share  liferented  by  each 
child  should  go  per  ttirpti  to  his  or  her  family. 


The  Court  adhered. 


AgenU— 


Counsel  for  Pursuers — Qloag— liOW. 
Bonald  t  Bitchie,  S,S.O. 

Counsel  for  Defenders — B.  Y.  Campbell — Ure. 
Agents— W.  T.  Satherland,  S.S.O. 


Tuesday,  Jane  15. 

SECOND     DIVISION. 

[Sheriff  Court  of  Lanark- 
shire at  Glasgow. 

BOWIE  V.  ROBERT  RANKIN  &  COMPANY. 

Matter  and  Servant— Reparation — NegUgenet— 
Employers  Liabihty  Act  1880  (48  and  44  YicL 
e.  42),  lec.  1,  tub-tee.  2 — Drfeci  in  W<^». 

A  heavy  screw  propeller-blade  which  was 
to  be  removed  from  a  foundry  was  placed  en 
a  four-wheeled  bogie,  and  for  steadioMi 
attached  to  the  joists  by  s  block  and  taeklCL 
Fart  of  the  ground  over  which  the  bogie 
was  to  be  drawn  was  nneven,  but  was  filled 
up  by  slips  of  wood  covered  with  an  ina 
plate.  The  foreman  in  charge  of  the  opera- 
tions placed  a  workman  behind  the  bogie  to 
assist  in  setting  it  iu  motion  with  an  iron  pind, 
and  ordered  the  men  to  draw  away  the  bogie; 
the  slips  of  wood  gave  way  and  the  bogie  ran 
somewhat  forward  from  under  the  blad^ 
which  swung  back  on  the  tackle  and  injnred 
the  workman  placed  behind  the  bogie.  In  an 
actionagainstthe  injuredman'seiuployei8,tba 
Court  atearded  damages,  holding  that  the  aeci- 
dent  was  attributable  to  the  foreman's  fanh  ia 
allowing  the  blade  to  remain  attached  to  the 
chain,  in  placing  the  workman  behind  the 
bogie  while  the  blade  so  attached  xras  being 
carried  on  it,  and  in  not  having  seen  that 
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the  uneTen  ground  was  properly  filled  up 
before  the  operations  were  performed. 
This  wai  an  action  raised  at  common  law  and 
alternatively  nnder  the  Employers  Liability  Act 
1880  by  James  Bowie  against  Bobert  Rankin  k 
Company,  millwrights  and  engineers,  Glasgow, 
for  the  sum  of  £500,  or  under  the  alternati've 
oonolusion  £234,  in  respeot  of  seyere  injaries 
which  he  alleged  he  had  sastsined  while  in 
their  employment.  The  facts  of  the  ease  were 
as  follows— The  pntsner,  who  was  a  skilled  work- 
man, had  been  employed  all  the  night  of  29th 
April  1885  in  boring  holes  in  a  screw  propeller- 
blade  which  was  to  be  removed  from  the 
foundry  next  day  on  a  four-wheeled  bogie ; 
over  a  portion  of  the  floor  of  the  premises  over 
which  the  bogie  was  to  travel  there  was  an  uneven 
depression,  which,  however,  was  filled  in  with 
slips  of  wood  covered  by  a  thin  covering  of  iron. 
The  bogie  was  to  be  drawn  forward  by  a  number  of 
men.  The  operations  of  removing  the  blade  were 
conducted  under  the  superintendence  of  the  fore- 
man William  Homal.  The  weight  of  the  blade 
was  2  tons,  and  the  bogie  measured  5  feet  by  2 
feet  3  inches.  Owing  to  the  unevenness  of  the 
ground  Hornal  thought  it  advisable  to  keep  the 
chain  of  the  block  and  tackle  wbereby  it  had 
been  removed  from  the  boring  machine  on  to  the 
bogie  still  round  the  propeller  until  the  bogie 
should  have  travelled  over  the  iron  covering 
plate,  and  the  chain  from  above  therefore 
remained,  being  kept,  however,  somewhat  slack. 
He  ordered  the  pursuer  to  go  behind  the  bogie  and 
to  take  an  iron  pinch  to  pinch  the  wheels  of  the 
bogie  over  the  plate  from  behind.  He  then  called 
to  the  men  to  heave  away ;  when,  however,  the 
bogie  reached  over  the  edge  of  the  iron  plate, 
the  slips  of  wood  under  it  gave  way  under  the 
-weight  of  the  blade,  with  the  resiUt  that  the 
bogie  ran  forward  somewhat.  The  propeller-blade, 
being  attached  to  the  joists,  swung  back  in  con- 
sequence and  jammed  the  pursuer's  leg  against  the 
oog- wheels  of  the  boring  machine,  inflicting  a  com- 
pound comminuted  fracture. 

The  pursuer  stated  two  grounds  of  action :  — 
First — "  (Oond.  8)  The  said  injaries  were  caused 
by  reason  of  the  said  William  Hornal's  fault  and 
negligence  in  ordering  the  men  at  the  rope  to 
puU  away  the  bogie  before  the  block  and  tackle 
bad  been  detached  from  the  propeller-blade,  and 
while  the  pursuer  was,  in  obedience  to  the  fore- 
man's orders,  standing  behind  the  bogie.  The 
foreman  oould  easily  have  seen  that  the  result  of 
causing  the  bogie  to  be  pulled  would  be  to 
remove  it  from  beneath  tbe  blade,  and  make  the 
latter  swing  back  ou  the  chain  against  the  pur- 
suer." Second — "(Oond.  9)  The  accident  was 
also  caused,  or  materially  contributed  to,  by 
reason  of  the  said  defect  in  the  floor  of  the  work- 
shop, which  defect  arose  from,  or  had  not  been 
discovered  or  remedied  owing  to  the  negligence 
of  the  defenders,  or  of  those  for  whom  they  are 
responsible.  Had  the  floor  been  in  a  proper  con- 
dition it  would  have  been  unnecessary  for  the 
pursuer,  in  obedience  to  the  foreman's  orders,  to 
place  himself  in  a  position  of  danger  between  the 
propeller-blade  and  the  boring  machine  in  order 
to  ease  the  wheels  of  the  bogie." 

In  defence  it  was  stated  that  Homal  was  care- 
ful and  experienced,  and  his  conduct  usual  and 
proper,  and  that  the  injury  to  the  pursuer  was 
accidental. 


The  proof  disclosed  the  facts  above  stated. 
The  Sheriff-Substitute  (Spens)  pronounced  this 
interlocutor: — "Finds  that  the  pursuer  was,  qn 
80th  April  1885,  in  the  employment  of  de- 
fenders :  Finds  that  on  that  day  he  was  injured 
by  a  certain  propeller-blade,  which  at  the  time 
had  been  placed  upon  a  bogie  for  the  purpose  of 
being  removed  from  the  defenders'  premises,  and 
thereafter  being  raised  by  means  of  a  certain 
block  and  tackle  in  such  a  way  as  to  leave  the 
support  of  the  said  bogie,  coming  in  contact  with 
his  right  leg  and  jamming  it  against  the  wheel  of 
a  certain  boring  machine:  Finds  the  operation 
referred  to  was  being  conducted  under  the 
personal  superintendence  of  the  defenders'  fore- 
man  William  Homal :  Finds,  under  reference  to 
note,  that  while  the  accident  in  question  was 
partly  at  least  attributable  to  an  error  in  judg- 
ment or  miscalculation  on  the  part  of  the  said 
William  Homal,  negligence  or  euipa  is  not 
proved  against  him  :  Finds,  teparatim,  and  under 
reference  to  note,  that  defenders  are  not 
responsible  nnder  tbe  first  sub-section  of  the  first 
section  of  the  Employers  Liability  Act :  There- 
fore finds,  as  matter  of  law,  that  defenders  are 
not  liable  under  the  Employers  Liability  Act ;  as 
also  that  there  is  no  vaJid  ground  of  action  at 
common  law ;  sustains  accordingly  the  defences, 
and  assoilzies  the  defenders." 

"JVote.— The  way  in  which  I  understand  the 
aooident  to  have  come  about  was  as  follows: — 
There  was  a  certain  unevenness  in  the  vicinity  of 
the  boring  machine  at  which  the  pursuer  was 
working.  Between  six  and  seven  in  the  morning 
of  80th  April  the  pursuer,  who  had  been  working 
all  night  boring  holes  in  the  propeller-blade,  had 
completed  the  job,  and  the  propeller-blade  was 
ready  to  be  removed  from  the  premises.  A  bogie 
was  accordingly  brought  alongside  the  machine, 
and  under  directions  of  tbe  defenders'  foreman 
the  blade  was  swung  off  the  machine  on  to  the 
bogie  by  a  block  and  tackle.  Over  the  unevenness 
or  hoUow  in  the  floor  to  which  I  have  referred 
an  iron  plate  was  put,  and  in  consequence  of 
this,  so  far  as  I  can  understand,  Hornal 
thought  it  prudent  to  keep  a  chain  connected  with 
the  block  and  tackle  round  the  propeller-blade 
until  the  bogie  was  safely  over  this  iron  plate. 
He  ordered  the  pursuer  to  take  an  iron  pinch  to 
pinoh  the  wheels  of  the  bogie,  and  in  order  to  do 
this  I  think  the  pursuer  had  necessarily  to  get  on 
the  top  of  the  boring  machine.  The  place,  which 
I  myself  inspected,  where  the  boring  machine  is 
situated,  is  a  somewhat  contracted  one,  and  the 
top  of  the  boring  machine  is  not  far  from  the 
ground.  The  theory  of  the  foreman  was,  I  be- 
lieve, to  support  the  propellor-blade  over  the  un> 
even  place  with  the  block  and  tackle,  and  at  the 
same  time  to  pinch  on  the  wheels  of  the  bogie 
over  this  same  plnoe.  He  cried  to  the  men  to 
heave  away,  his  idea  being  that  it  would  to  a  cer- 
tain extent  rest  on  the  bogie,  and  then,  whenever 
the  bogie  was  past  the  uneven  place,  to  remove 
the  connection  between  the  block  and  tackle  and 
the  blade.  What,  however,  appears  to  have  hap- 
pened, was  that  the  weight  on  the  bogie  being  re- 
moved by  the  block  and  tackle,  the  bogie  was 
shot  on  by  the  pinching,  and  the  propeller-blade 
swinging  in  the  air  jammed  the  pursuer's  right 
leg  in  the  way  detailed  in  the  above  interlocutor. 
"Now,  as  I  understand,  there  are  two  argu- 
ments on  which  liability  is  alleged— (1)  that  the 
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aooident  happened  throngh  the  fault  of  Homal ; 
{2\  or  otherwise,  that  it  happened  throngh  a  de- 
fect in  the  ways,  iui.,  for  which  defenders  are 
said  to  be  responsible  nnder  the  first  snb-eeotion 
of  seotion  one  of  the  Employers  Liability  Act,  if 
not  at  common  law.     I  think  it  will  be  conyenient 
to  take  the  second  of  these  points  first.     Now, 
the  proof  goes  to  show  yery  mnoh  the  same  state 
of  matters  as  to  the  floors  of  iron  foundries  of  the 
kind,  which  was  brought  oat  in  the  case  of 
SetUy  ▼.  JaekKm,  Oct.  18,  1882,  20  &  L.  B., 
11.     (It  is  curious,  I  may  note  here,  that  the 
oasa  referred  to,  which  is  one  of  general  im- 
portance in  connection  with  questions  of  em- 
ployers' liability,  does  not  appear  in  the  official 
report.)     The  circumstances  of  that  case  were 
Tery  analogous  to  those  of  the  present  case,  but 
the  operation  whereby  injury  had  resulted  was 
nnder  the  superintendence  of  one  of  the  partners. 
In  the  report  it  is  stated  that  a  nnmber  of  work- 
men were  engaged  in  conveying  a  large  iron 
casting  from  t]he  moulding-room  of  the  defender's 
iron  foundry  to  the  courtyard.     '  The  floor  over 
which  the  casting  had  to  be  conveyed  to  the  yard 
was  somewhat  rough  and  uneven,  but  not  more 
so  than  is  common  in  moulding  shops  of  the 
kind.     The  principal  depression  was  one  near 
the  door,  and  on  it  iron  plates  bad  been  laid  to 
facilitate  the  passage  of  the  bogie  upon  which 
the  casting  was  being  removed.     This  depression 
was  about  2  feet  broad,  and  at  the  deepest  part 
was  8  or  4  inches  in  depth.'     The  report  is  not 
very  full,  but  I  gather  from  the  statement  of 
facts  and  the  argument  that  it  was  in  consequence 
of  the  depression  that  the  bogie  stuck  fast,  and 
ultimately  broke  down,  causing  injury  to  one  of 
the  workmen  engaged.     In  that  case  the  Court 
held  that  there  was  no  fault  on  the  part  of  de- 
fenders in  connection  with  the  ways  so  as  to 
infer  liability,  and  I  take  it  that  equally  this 
ruling  must  be  held  to  apply  here,  either  under 
the  first  sub-section  of  tiie  first  section  of  the 
Employers  Liability  Act  or  at  common  law.     At 
common  law  I  imagine  that  any  risk  caused  by 
the  known  unevenness  of  the  fioor  was  one  which 
must  be  held  to  have  been  accepted  as  incident 
to  the  employment.     In  this  case,  however,  I  do 
not  think  the  accident  can  be  said  to  have  hap- 
pened in  consequence  of  the  depression  in  the 
floor.     The  accident,  in  point  of  fact,  happened 
through  Homal  taking  certain  precautions,  as  he 
considered  them,  to  obviate  any  risk  or  difficulty 
in  the  removal  of  the  blade,  in  consequence  of 
the  unevenness  in  the  fioor.     (2)  This  accord- 
iagly  brings  me  to  the  second  point.  Was  Homal 
guilty  of  negligence?    If  guilty  of  negligence, 
.there  ia  no  doubt  that  Homal  is  a  person  for 
whom  defenders  are  responsible  in  the  sense  of 
the  Employers  Liability  Act.     I  think  there  was 
a  misoalcalation  or  error  of  judgment  in  putting 
the  pursuer  in  such  close  proximity  to  the  pro- 
peller-blade when  the  order  was  given  to  hoist  it 
with  the  block  and  tackle.     Homal  miscalonlated 
either  the  effect  of  his  orders,  or  made  a  mistake 
as  to  the  amount  of  force  which  his  men  would 
put  forth,  while  at  the  same  time  the  effect  of 
pursuer's  pinching  was  not  sufficiently  considered. 
It  appears  to  me,  however,  having  regard  to  the 
principles  given  effect  to,  and  the  observations 
made  in  M'Manut  v.  Hay,  I7th  Jan.  1882,  9  K. 
425,  as  well  as   the   case    of  Seelep  v.  Jaefuon 
above  referred  to,  that  his  error  of  judgment  or 


miscalculation  is  not  saoh  ss  to  niaka  the  de- 
fenders legally  responsible.     In  th«  first-named 
oasa  Lord  Young  said — 'But  still  there  most  be 
negligenoe,  and  such  negligence  as  would  infer 
le^  responsibility  for  the  consequences,'  and  it 
was  held  that  there  was  no  such  legal  responsi- 
bility.    In  this  case  the  pursuer  M 'Manns  hid 
been  injured  through  what  was  plainly  at  ill 
events  an  error  of  judgment  on  the  part  of  the 
foreman,  who  had  ^ected,  at  the  time  the  aod- 
dent  happened,  to  work  as  one  of  the  labouren: 
So  also  in  the  case  of  iieeUi/  v.  Jaekton  Lord 
Young  said — 'Our  law  imdonbtedly  is  that  in 
every  contract  between  employer  and  workman 
there  is  an  implied  term  that  ttw  workman  takes 
the  risk  of  all  ordinary  accidents  attending  a  moit 
or  less  risky  trade,  leaving  a  claim  for  compensa- 
tion only  in  ciroumstancee  where  the  accident  it 
attributable  to  eu^po.'    Now,  the  evidence  not 
only  goes  to  show  that  Homal  was  a  competent 
and  careful  foreman,  but  that  he  was  devoting 
his  full  attention  to  the  job  in  hand  to  the  best 
of  his  ability,  and,  in  point  of  fact,  I  think  it  may 
be  said   that    the  aooident  really   came   about 
throngh  over-carefulness.      While,    however,  I 
arrive  at  the  oonulasion   that  liability  has  not 
been  established,  I  certainly  think  that  it  is  not 
a  case  for  awarding  expenses." 

The  pursuer  appealed,  and  argued — He  bid 
succeeded  in  establishing  negligence  in  two  par- 
ticulars— 1st,  Homal  should  never  have  allowed 
the  bogie  to  go  beyond  the  length  to  which  the  pro- 
peller-blade while  attached  to  the  joists  byaeabli 
could  reach,  and  that  was  admittedly  ten  inohea 
It  should  either  have  been  wedged  before  the 
bogie  was  set  in  motion,  or  if  it  was  set  in 
motion,  it  should  only  have  been  as  far  as  the 
block  and  tackle  could  reach.  In  any  event 
the  tackle  should  have  been  loosened  out  as  the 
bogie  advanced.  The  caae  relied  on  by  the 
Sheriff-Substitute  as  favourable  to  the  defenders 
—Stdey  V.  Jaekton,  October  18,  1882,  20  Soot 
Law  Bep.  11 —  was  of  quite  a  different  char- 
acter from  this.  In  it  one  of  the  brackets  of  the 
wheel  of  the  bogie  gave  way  owing  to  latent  de- 
fect, which  it  was  held  the  employers  could  not 
discover.  In  the  present  case  the  foreman  ad- 
mitted that  he  knew  that  the  operations  were  likely 
to  be  dangerous  when  the  bogie  reached  the  un- 
even ground  ;  second,  the  depression  in  the  floor 
ought  to  have  been  filled  in  before  the  dangeroui 
operation  was  undertaken. 

The  defenders  replied— 1st,  It  was  an  impossi- 
bility to  pay  out  cable  while  the  bogie  was  mor- 
ing  as  the  machine  was  too  heavy ;  second,  the 
evidence  showed  that  the  operations  were  thoee 
usually  adopted  in  the  foundry,  and  were  just 
those  very  operations  which  had  been  conducted 
in  8e«teji'*  case.  There  was,  then,  no  negligenoe 
proved. 

At  advising — 

LoBD  Jubtios-Clebk — The  class  of  oases  to 
which  this  one  belongs  is  often  attended  with  a 
good  deal  of  technical  perplexity,  and  is  governed 
by  certain  general  rules.  I  need  not  go  into 
these,  for  the  question  here  truly  is,  whether  tb* 
pursuer  has  made  out  that  the  injury  which  be 
suffered  was  owing  to  the  fault  of  the  defenders, 
or  of  those  for  whom  they  are  responsible? 
Now,  without  going  into  the  details  of  the  facte, 
I  am  of  opinion  that  as  far  as  the  management 
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of  the  tackle  was  oonoerned  there  is  no  ground 
for  saying  that  the  foreman  was  guilty  of  negli- 
gence or  carelessness.  I  imagine  that  he  was 
put  for  the  moment  in  a  Tery  perilous  emer- 
gency whichever  way  of  meeting  the  danger  be 
adopted.  What  happened  was  briefly  this — The 
bogie  was  intended  to  be  nsed  for  carrying  out 
of  the  foundry  a  screw-blade  propeller,  and  the 
pursuer,  who  was  a  trusty  workman,  had  been  em- 
ployed in  executing  operations  on  it  the  whole  of 
the  preTions  night.  Its  weight  was  two  tons. 
The  bogie  was  6  feet  in  length  and  2  J  in  breadth, 
and  its  duty,  as  I  have  said,  was  to  carry  the 
blade  oat  into  the  open  air.  It  was  placed  on 
the  bogie  to  be  so  carried  out,  bat  the  course  of 
the  bogie  was  interrupted  by  a  depression  of  the 
floor,  which  was  well  known  to  all  concerned, 
and  which  had  been  to  a  certain  extent  repaired 
by  slips  of  wood  over  which  a  thin  covering  of 
iron  was  placed  as  a  covet.  The  blade  was  at- 
tached by  a  crane  and  tackle  to  the  roof.  Un- 
happily tiie  filling  up  of  wood  gave  way  under,  I 
suppose,  the  unusual  weight  of  the  blade,  and  the 
bogie,  when  it  got  beyond  the  edge  of  the  iron 
covering,  was,  owing  to  this,  travelling  down  an 
inclined  plane,  with  the  result  that  it  travelled 
from  nnder  the  blade,  which  swung  back  as  it 
was  hanging  from  the  roof  by  the  tackle  and 
jammed  against  the  pursuer  and  injured  him 
■everely.  Now,  the  foreman  ought,  before  he 
ordered  the  men  to  heave  away,  and  when  he  had 
to  exercise  his  judgment  on  the  matter  in  hand, 
to  have  foreseen  two  things — first,  that  the  blade 
might  fall  off  the  bogie,  and  that  ap{>eared  the 
most  imminent  danger ;  and  second,  that  the 
bogie  might  run  beyond  the  swing  of  the  tackle. 
The  question  is,  whether  his  employers  are  liable 
for  his  failure  in  the  latter  respect?  I  am  of 
opinion  that  they  are.  It  is  plain  that  the 
depression  should  have  been  filled  up  before 
further  operations  were  carried  out,  and  it  seems 
certain  that  if  the  hole  had  not  been  there  the 
bogie  would  have  run  quite  easily  and  safely.  I 
forbear  to  go  into  the  general  question  of  the 
risks  which  are  undertaken  in  such  circum- 
stances by  servants  in  entering  on  an  employ- 
ment. It  is  a  question  about  which  there  is  a 
good  deal  of  controversy.  This  case  in  my  opi- 
nion raises  none.  If  there  was  fault  in  not 
having  the  depression  filled  up,  I  think  the 
reparation  asked  should  be  given. 

LoBD  TouNO — ^I  am  of  the  same  opinion. 

Lord  ObaiohiiiTi — I  also  concur,  but  I  have 
reached  my  decision  with  great  difficulty. 

Xjobd  BoTRZBrDBD  CiiABic — I  am  of  the  same 
opinion.  The  blade  was  placed  on  the  bogie  for 
removal  from  the  workshop.  In  order  to  prevent 
it  from  falling  the  foreman  attached  it  to  the 
chain  of  the  crane  with  a  certain  quantity  of 
"  slack  "  to  allow  the  bogie  to  run  forward.  But 
-while  it  might  have  been  a  good  enough  precau- 
tion in  itself,  the  foreman  ought  easily  to  have 
seen  that  another  consequence  might  also  happen, 
that  is,  that  if  the  accident  of  the  bogie 
slipping  ttota  under  the  blade  did  occur,  the 
somewhat  slight  "slack"  of  the  chain  would 
cause  it  to  swing  back  on  the  perpendicular.  I 
think  he  should  have  seen  both.  Therefore  I 
think  he  should  never  have  placed  the  puisoer  in 


the  position  which  be  ordered  him  to  take  behind 
the  bogie,  for  it  was  obvious  that  if  an  accident 
did  take  place,  the  pursuer  must  necessarily  be 
injured.  If  the  bogie  was  to  be  drawn  forward 
while  the  chain  was  attached  to  the  blade,  it 
should  have  been  drawn  by  strength  applied 
from  the  front  only  and  not  from  behind. 

The  Court  pronounced  this  interlocutor : — 
"Find  that  the  pursuer,  then  in  the  em- 
ployment of  the  defenders,  completed  Uie 
boring  of  the  flange  of  a  propeller-blade, 
which  blade  immediately  therafter  was,  by 
means  of  a  block  and  chain  tackle,  put  on  a 
four-wheeled  bogie  to  be  conveyed  from  the 
defenders'  works  :  Find  that  the  pursuer  was 
placed  behind  the  bogie  to  assist  in  setting  it 
in  motion  with  an  iron  pinch,  while  several 
other  workmen  pulled  it  forwaird  with  a  rope: 
Find  that  on  the  ground  over  which  the 
bogie  was  thus  moved  there  was  a  hole  or 
depression  which  had  been  filled  up  with 
pieces  of  wood  and  covered  with  an  iron 
plate,  and  that  the  wood  yielded  to  the  pres- 
Bore  of  the  bogie  and  so  caused  the  iron  plate 
and  the  bogie  to  deflect,  in  consequence  of 
which  the  blade  which  had  not  been  detached 
from  the  chain  lost  the  support  of  the  bogie, 
swung  back,  and  struck  the  pursuer  and  in- 
jured him  severely:  Find  that  all  these  opera- 
tions were  conducted  by  order  and  under  the 
superintendence  of  William  Homal,  the  de- 
fenders' foreman,  and  that  the  injury  sus- 
tained by  the  pursuer  is  attributable  to  hia 
fault  in  failing  to  take  sufficient  measures  to 
ensure  the  stability  of  the  iron  plate,  in  al- 
lowing the  blade  to  remain  attached  to  the 
chain,  and  in  placing  the  pursuer  behind  the 
bogie  while  the  blade  so  attached  was  being 
carried  thereon :  Find  in  law  that  the  de- 
fenders are  responsible  for  the  fault  of  their 
said  foreman,  and  are  liable  to  the  pursuer 
in  damages  for  the  injury  sustained  by  him: 
Therefore  sustain  the  appeal;  reoal  the  judg- 
ment of  the  Sheriff-Substitute  appealed 
against;  assess  the  damages  at  £200 sterling; 
and  ordain  the  defenders  to  make  payment 
of  same." 

Counsel  for  Pursuer — Onthrie  Smith — Shaw. 
Agents— Gill  4  Pringle,  W.S. 

Counsel  for  Defenders  —  Qraham  Hniray. 
Agent— Oregor  M'Oregor,  S.aC. 


Wednesday,  June  16. 

SECOND    DIVISION. 

[Sheriff  Court  of  Lanarkshire 
at  Glasgow. 
MURPHY  V.  SMITH. 
Reparation — Neglig&nt  Vie  of  Property —  Tori- 
Qaie  FaUing  on  to  PuUie  Street — Tretpauer. 
A    trespasser  on  a  building  yard  being 
desirous  to  open  a  sliding  gate  of  ordinary 
construction,  the  groove  of  which  was  some- 
what clogged,  used  force  to  it  without  olear- 
ingont  the  groove, and  inconsequence  the  gate 
fell  into  the   street  and  injufed  a  person 
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there.  Held  that  the  owner  of  the  gate  was 
not  responsible  to  the  injured  person  for  his 
injury. 
On  the-  evening  of  23d  January  1886  a  labourer 
named  James  Miller,  who  was  in  the  employment 
of  Alexander  Smith,  mason,  entered  the  building- 
yard  of  James  Smith,  Butherglen,  and  left  there 
a  wheelbarrow.  He  had  no  authority  to  leaTe  it 
there.  The  gate  of  the  yard  was  of  an 
ordinary  constmotion,  and  moved  on  wheels 
above  and  in  a  groove  with  a  running-rod  below. 
Next  morning,  at  eight  o'clock,  before  the  work 
of  the  yard  commenced,  Alexander  Ferrier,  the 
fireman,  came  to  the  yard,  and  being  in  a  hnrry 
he  pushed  the  gate,  which  had  by  that  time  been 
nnlocked  for  the  day  by  the  man  in  charge  of  it, 
slightly  open,  and  stepped  into  the  yard.  The 
morning  was  a  frosty  one,  and  the  lower  groove 
of  the  gate  was  clogged  by  frozen  gravel,  &c. 
Soon  afterwards  Miller  arrrived  for  the  purpose 
of  removing  his  wheelbarrow,  and  finding  the 
gate  had  stuck  in  the  groove  he  applied  force 
to  it,  and  thus  raised  it  above  the  running-rod, 
upsetting  it,  and  causing  one  part  of  it  to  fall 
outwards  and  injure  a  scavenger  called  Thomas 
Murphy  who  was  sweeping  the  street. 

Murphy  raised  this  action  against  James 
Smith,  the  owner  o(  the  yard,  for  £10<)  for 
personal  injuries  sustained  by  him  in  con- 
sequence of  the  fall  of  the  gate.  His  ground 
of  action  was  contained  in  the  4th  article 
of  his  condescendence,  which  was  in  the  follow- 
ing terms: — "The  falling  of  said  gate  was  the 
result  of  the  defective  condition  of  the  fasten- 
ings, or  that  the  said  gate  was  not  securely  or 
safely  suspended  pr  supported  so  as  to  prevent 
the  falling  thereof,  or  of  the  negligence  of  the 
defender  or  those  entrusted  by  him  with  the  duty 
of  seeing  that  said  gate,  fto. ,  was  kept  in  a  pro- 
per and  safe  working  condition. " 

The  defence  was  that  the  gate  was  constructed 
as  such  gates  commonly  are  at  public  works,  and 
at  the  time  of  the  accident  was  in  good  working 
order  and  condition,  and  that  the  accident  was 
due  solely  to  the  illegal  and  unwarrantable  in- 
trusion of  James  Miller,  with  whom  the  defender 
had  no  dealings  of  any  kind. 

The  pursuer  pleaded — "(1)  The  pursuer  hav- 
ing been  injured  in  manner  libelled  through  the 
defective  condition  of  the  fastenings  of  said  gate 
is  entitled  to  compensation  from  the  defender  for 
said  injuries.  (2)  The  injury  sustained  by  the 
pursuer  having  been  caused  by  the  fault  of  the 
defender,  or  those  for  whom  he  is  responsible, 
the  pursuer  is  entitled  to  compensation  from 
him." 

The  defender  pleaded — "(2)  The  pursuer  not 
having  been  injured  through  any  fault  of  the  de- 
fender, or  the  fault  of  anyone  for  whom  he  is 
responsible,  the  defender  is  entitled  to  be  assoil- 
zied. (3)  The  pursuer  is  not  entitled  to  demand 
compensation  from  the  defender  for  the  injuries 
he  received,  seeing  that  they  were  due  to  the 
fault  or  delict  of  a  person  not  in  the  employment 
of  the  defender,  and  having  no  right  or  authority 
to  enter  the  defender's  premises." 

The  Sheriff-Substitute  (Guthbix)  pronounced 
this  interlocutor : — "  Finds  that  the  pursuer  was 
severely  injured  while  engaged  in  his  usual  em- 
ployment as  a  scavenger  in  Olebe  Street,  by  the 
falling  of  a  large  iron  gate  belonging  to  the  de- 
fender :  Finds  that  the  gate  was  at  the  time  being 


opened  by  a  mason  named  Miller,  not  in  the  de- 
fender's employment,  who  had  left  a  baitov 
within  the  defender's  ground  the  night  before: 
Finds  that  gate  would  not  have  fidlen  if  the 
defender's  servants  had  used  the  neoeasary  care 
in  keeping  clean  the  groves  in  which  it  moved : 
Therefore  finds  the  defender  liable  in  damages, 
assesses  the  damages  at  £30  sterling. " 

"  2fote. — This  is  a  narrow  case,  bat  when  the 
circumstances  are  carefully  considered  I  cannot 
discharge  the  defender  from  liability.  It  is  an 
accident  upon  a  public  street  by  the  falling  of  an 
iron  gate  outwards  from  the  defender's  gatewsy 
on  the  street.  The  pnrsner  has  taken  his  stand 
upon  the  defender's  admissions  as  to  the  manner 
iu  which  the  accident  happened,  and  the  defender 
has  accepted  the  burden  of  showing  that  it  oc- 
curred in  such  a  way  that  he  cannot  be  held 
answerable  for  the  consequences.  He  has  clearly 
enough  shown  that  it  fell  while  a  stranger  or  in- 
truder, for  whom  he  is  not  in  any  way  liable, 
was  handling  the  gate  for  his  own  piirpoees. 
But  he  has  not  shown,  in  my  opinion,  that  he,  or 
bis  servants  for  whom  he  is  Uable,  did  take  all 
the  precautions  that  were  necessary  for  the  safety 
of  the  public,  or  even  of  those  employed  upon 
his  ground.  It  is  proved  that  the  gate  was  locked 
at  night,  and  that  it  had  been  opened  by  the  de- 
fender's men  in  the  morning  before  the  stranger 
Miller  came  to  remove  bis  barrow,  and  that  the 
defender's  foreman  and  some  workmen  had  al- 
ready entered  it.  It  also  appeared  that,  in  frosty 
weather  especially,  it  was  necessary  to  take  care 
to  keep  the  groove  in  which  it  ran  free  from  ob- 
struction, and  it  is  admitted  that  the  accident 
occurred  by  reason  of  an  obstruction  in  the 
groove.  It  wan  a  very  slight  negligence,  pos- 
sibly, to  leave  the  gate  unlocked  and  ajar  for  a 
few  minutes  or  for  half-an-hour  in  the  morning, 
but  so  left  it  was  for  the  access  of  the  defender's 
workmen  and  of  others.  It  seems  to  me  that  it 
ought  not  to  have  been  left  without  due  care  for 
the  safety  of  passengers  and  others  on  the  public 
street,  and  that  the  defender  cannot  be  exonerated 
merely  when  the  immediate  cause  of  the  accident 
was  a  not  unnatural  or  extraordinary  action  on  the 
part  of  a  stranger. " 

On  appeal  the  Sheriff  (Cxabk)  pronounced  this 
interlocutor:  — "For  the  reasons  assigned  in  the 
subjoined  note,  finds  that  the  gate,  from  the  fall 
of  which  the  pursuer  suffered  the  injuries  com- 
plained of,  was  of  the  usual  construction  for  gates 
of  that  description,  and  was  quite  safe  unless  sub- 
jected to  violence  or  attempted  to  be  opened  by  t 
person  ignorant  of  its  construction  or  of  how  it 
should  be  worked  .  .  .  Finds  that  the  fall  of  the 
said  gate  was  not  due  to  any  fault  on  the  part  of 
the  defender,  or  of  his  servants,  or  of  anyone 
for  whom  he  is  responsible  ;  therefore  recals  the 
interlocutor  appealed  against,  and  assoilsies  the 
defender  from  the  conclusions  of  the  action. 

'^  Note. — The  important  facts  of  the  present 
case  seem  to  be  as  follows.  Defender  had  a  yard 
used  for  hewing  purposes,  entrance  to  which  was 
obtained  by  a  gate  with  wheels  above  and  guides 
below,  a  very  generally  used  kind  of  gate  for  such 
works,  the  present  one  being  exceptionally  strong 
and  well  oonstructed.  It  was  perfectly  safe,  un- 
less subjected  to  violence  or  attempted  to  be  used 
by  a  person  ignorant  of  its  nature  and  use.  The 
night  before  the  accident,  a  man,  Miller,  not  in 
the  service  of,  and  in  no  way  connected  with,  the 


Digitized  by 


Google 


Itnrphj  r.  Smith,*] 
June  16,  isas.    J 


The  Scottish  Law  Seportef.—I^ol.  XXlll. 


1\\ 


defender,  drew  his  barrow  inside  the  foresaid 
yard  to  whioh  the  gate  led,  and  left  it  there  till  he 
should  return  for  it  in  the  morning.  He  had  no 
anthority  for  doing  this.  He  himself  admits  that 
he  had  none  from  the  defender  or  his  foreman, 
and  though  he  says  he  got  leave  from  some  of  the 
workmen  he  has  failed  to  support  tbis  by  any 
confirmatory  evidence.  I  have  no  doubt  on  the 
proof  that,  finding  the  gate  somewhat  open,  he 
pat  in  the  barrow  without  having  obtained  leave 
from  anyone  and  without  the  knowledge  of  any- 
one. In  the  morning  the  foreman  caused  the 
gate  to  be  opened  pu'tially  so  that  he  could  get 
in,  and  soon  after  MUler,  coming  up  for  his  bar- 
row, pushed  the  gate  back  and  got  it  out,  but  in 
doing  this  he  threw  one  side  off  the  perpendicular 
with  the  result  of  its  falling  upon  and  injuring 
the  pnrsuer. 

"  Now,  it  is  difBonlt  to  see  in  all  this  anything 
for  which  the  defender,  or  anyone  for  whom  he 
is  responsible,  can  be  blamed.  The  gate  was  a 
good  specimen  of  the  kind  to  which  it  belonged, 
and  that  is  a  common  and  recognised  kind.  If 
it  is  said  the  groove  in  which  the  gate  worked 
was  stopped  up  or  affected  by  the  frost,  the 
answer  is,  its  owner  did  not  guarantee  its  being 
safe  when  attempted  to  be  used  by  a  person  who 
had  no  right  to  enter  the  defender's  yard,  and 
still  less  when  used  by  a  person  committing  a 
trespass,  and  who  in  the  course  of  that  trespass 
subjected  the  gate  to  considerable  violence.  The 
pursuer  may  have  an  action  against  Miller,  the 
barrowman,  but  none,  it  seems  to  me,  against 
the  present  defender." 

The  defender  appealed,  and  argned  that  the 
owner  of  property  adjoining  a  street  was  bound 
to  keep  it  in  snoh  a  condition  that  damage  should 
not  be  caused  to  passers-by  through  the  inter- 
ference of  idle  or  mischievous  persons  with  it — 
Addison  on  Torts,  Sth  ed.,  456;  Beteridge  v. 
Kinnear,  Deo.  21,  1883,  11  B.  887. 

The  pursuer  was  not  called  upon. 

At  advising — 

LiOBD  JasnaE-CLXBK — I  think  the  pursuer  has 
failed  to  make  out  a  case  of  liability  for  the  fall 
of  this  gate,  which  took  place  in  somewhat  ez- 
ttaordinary  circumstances. 

It  is  proved  that  the  construction  of  the  gate 
was  the  ordinary  and  usual  one  in  Glasgow,  and 
there  is  no  evidence  that  such  a  fall  had  ever 
taken  place  before.  But  it  seems  on  the  morning 
in  question,  a  scavenger,  who  was  at  his  work 
near  the  gate,  was  injured  by  the  falling  of  one 
of  its  leaves,  and  on  investigating  the  history  of 
the  gate  in  tbe  morning  in  question,  it  turns  oat 
that  a  man  had  left  his  wheelbarrow  the  night 
before  in  the  yard,  and  went  there  early  before 
anyone  was  there,  and  finding  the  gate  not  wide 
enough  open  to  let  him  out,  he  began  to  push  it 
back,  and  the  effect  of  his  operations  was  to 
bring  down  the  gate.  It  is  admitted  he  had  no 
right  there.  The  question  is,  whether  the  pro- 
prietor of  the  gate  is  responsible  ?  It  is  said  he 
is,  because  the  groove  in  which  the  gate  runs 
was  not  cleaned  out.  It  was  a  frosty  morning, 
and  I  suppose  the  gravel  had  become  hardened 
and  the  gate  stuck.  It  is  said  it  onght  to  have 
been  cleaned  out.  But  I  cannot  see  that  there 
was  any  obligation  to  do  this  until  the  gate 
required  to  be  used  for  working  purposes.  There- 
fore, on  tbe  whole  matter,  I  think  the  Sheriff 


was  right  in  holding   that  no  facts  importing 
liability  against  the  defender  had  been  proved. 

LoBo  Youira — I  also  am  of  that  opinion,  and 
that  withont  questioning  the  law  as  stated  in  the 
passage  which  was  cited  to  ns  from  Addison's 
work  on  Torts.  The  action  is  laid  upon  fault, 
and  is  summarised  in  the  first  plea-in-law  of  the 
pursuer — "The  pursuer  having  been  injured  in 
maimer  libelled,  through  the  defective  condition 
of  the  fastenings  of  said  gate,  is  entitled  to  com- 
pensation from  the  defender  for  said  injuries. " 

I  am  qnite  of  opinion  that  no  proprietor  is  at 
liberty  to  have  a  gate  in  such  a  position  with 
defective  fastenings,  so  that  without  anyone 
tonobing  it,  or  when  meddled  with  by  anyone 
even  who  has  no  right,  it  will  expose  the  lives  of 
passers-by  to  danger ;  and  I  do  not  think  that  it 
will  be  an  answer  that  the  immediate  cause  of  the 
accident  was  an  idle  boy  giving  it  a  shove.  A 
gate  in  such  a  position  must  be  fitted  to  withstand 
the  ordinary  consequences  whioh  are  likely  to 
hajppen  to  it.  But  I  do  not  think  there  was  any- 
thing defective  in  the  fastening  of  the  gate.  I 
think  the  evidence  is  to  the  effect  that  the  gate 
was  in  a  good  and  safe  condition  for  a  gate  of 
such  construction.  But  we  are  informed — and 
indeed  it  has  been  proved  by  the  witness  Ferrier — 
that  neither  this  nor  any  other  similar  gate  can  be 
opened  unless  the  groove  is  clean  and  clear,  and 
another  witness  gives  us  the  same  account.  It  ap- 
pears that  the  morning  before  the  work  began,  and 
before  there  was  any  reason  for  opening  the  gate, 
the  foreman  arrived,  and  being  pressed  for  time 
to  clean  the  groove,  he  pushed  the  gate  open  to 
allow  him  to  get  through  edgeways.  Then  a 
trespasser  came  to  get  out  of  the  yard  his  wheel- 
barrow, which  he  had  without  authority  placed 
there  over-night.  He  did  not  clean  out  the 
groove,  but  used  force  to  overcome  the  obstruc- 
tion, and  then  the  gate  was  lifted  off  the  rails  by 
the  force  used,  and  fell,  just  as  Miller  tells  ns  it 
would  do  if  it  was  treated  so.  That  is  the  ex- 
planation of  the  accident,  and  involves  no  fault 
or  ground  of  action  on  behalf  of  the  defender, 
and  without  questioning  the  law  relied  on  by  the 
pursuer,  I  think  the  facts  here  do  not  establish 
any  ground  of  liability. 

Loud  CaAiaHHx — I  am  of  the  same  opinion. 

IiOBD  BtrrHXKFUBD  CiiABE — I  oouour,  and  will 
only  say  that  if  it  were  trae  when  Rodger  opened 
the  gate  for  Ferrier  that  he  had  left  it  in  an 
nnsaie  condition,  there  might  have  been  a  good 
deal  to  say  for  tbe  pursuer.  But  that  is  not 
proved.  I  think  it  was  left  in  a  safe  condition, 
and  only  thrown  oS  its  fastenings  by  the  force 
used  when  the  pursuer  opened  it  for  his  own 
purposes. 

The  Court  pronounced  this  interlocutor— 

"Find  that  on  the  night  of  23d  January 
1885  James  Miller,  without  the  defender's 
permission  or  knowledge,  deposited  a  barrow 
in  the  defender's  yard,  the  gate  of  which  was 
thereafter  closed,  and  the  next  morning  and 
before  work  bad  commenced  in  the  yard  he 
returned  to  take  the  barrow  away  :  Find  that 
the  said  gate  was  such  as  is  generally  used 
in  public  works,  and  moved  on  wheels  above 
and  in  a  groove  with  a  mnning-rod  below : 
Find  that  on  the  morning  aforesaid  it  coold 
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not  be  removed  without  diffioalty,  the  lower 
part  and  groove  being  clogged  by  gravel  and 
frost,  and  that  Miller  without  cleaning  the 
groeve  attempted  to  move  the  gate  by  foroe, 
and  by  doing  so  raised  it  above  the  running- 
rod,  thereby  upsetting  the  gate  and  causing 
one  part  of  it  to  fall  outwards  on  the  pursuer 
on  the  street:  Find  that  Miller  was  not 
known  to  or  in  any  way  connected  with  tlie 
defender,  and  that  the  fall  of  the  gate  is  not 
attributable  to  the  fault  or  negligence  of  the 
defender  nor  of  anyone  for  whom  he  is 
responsible:  Therefore  dismiss  the  appeal 
and  affirm  the  judgment  of  the  Sheriff 
appealed  against ;  of  new  assoilzie  the  defen- 
der from  the  conclusions  of  the  action,  with 
expenses  in  both  Ooarts." 

Ooansel  for  Faraner  (iippelUnt) — Ahind— 
A.  S.  D.  Thomson.     Agent— Wm.  Officer,  S.S.O. 

Counsel  for  Defender  (Bespondent)— J.  A. 
Beid.    Agents— W.  t.  F.  O.  Maolvor,  S.S.C. 


Tuesday,  June  1. 


OUTER    HOUSE, 

[Lord  M'Laren. 
CAMPBELL    V.    HENDKBSON. 

Sale—  Warranty— Horte. 

Horses  were  bought  with  a  written  war- 
ranty that  they  were  "quiet  in  all  harness  and 
saddle,  and  sound  to  the  best  of  my  know- 
ledge."   The  pnroheser  claimed  right  to  re- 
turn them  as  not  conform  to  warranty,  and 
alleged  that  tbere  was  an  oral  warranty  in 
addition  to  the  written  one.     Held  (1)  that 
the  alleged  oral  warranty  was  nothing  more 
than  a  representation  of  belief  not  intended 
as  a  warranty,  and  that  the  oral  warranty  was 
the  only  one  given;  (2)  that  the  words  "to 
the  best  of  my  knowledge"  qualified  the  whole 
of  the  written  warranty,  and  not  only  the 
warranty  of  soandness ;  (8)  that  it  was  not 
proved  in  fact  that  the  warranty  was  broken. 
On  10th  December  1886,  Dr  Campbell,  Dnns, 
bought  from  Bobert  Henderson,  horse  dealer, 
Dalkeith,  a  pair  of  bay  carriage  geldings  at  £100. 
It  was  known  to  both  parties  that  one  horse  had 
stringhalt.     The  receipt  l>ore  that  the  defender 
warranted  the  horses  *'in  all  harness  and  saddle 
and  sound  to  the  best  of  my  knowledge."    It  was 
admitted  in  this  action  that  the  word  "  quiet " 
was  intended  to  be  placed  before  "in  all  harness," 
but  was  per  ineuriam  omitted.       The  horses 
were  delivered  immediately.     On  16th  December, 
after  trial,  Dr  Campbell  returned  them  on  the 
ground  that  one  of  them  when  tried  shied  re- 
peatedly, and  was  a  "determined  and  dangerous 
shier,"  and  uasafe,  and  not  sound.     Henderson 
refusisd  to  reoeive  them,  and  the  carrier  through 
whom  they  were  returned  put  them  at  livery. 

Dr  Campbell  brought  this  action  for  recovery 
of  the  price,  and  for  reimbursement  of  the  charges 
for  returning  them,  and  for  relief  of  the  expense 
of  keep  while  at  livery.  They  were  sold  by  auction 
pending  this  action,  and  the  price  consigned. 
The  pursuer  averred  that  besides  the  warranty 


in  the  receipt  the  defender  had  at  the  sale  given 
a  verbal  Witrranty  that  the  horses  Wture  sound  and 
free  from  all  vice  and  disease  of  any  kind  except 
stringhalt,  and  that  neither  of  them  shied. 

He  pleaded — "(1)  The  said  horses  beinK  dis- 
conform  to  warranty,  written  and  verbal,  the 
pursuer  is  entitled  to  repetition  of  the  price  paid 
by  him  therefor,  and  to  decree  for  relief,  or 
failing  relief,  for  payment  all  as  concluded  for, 
with  expenses.  (2)  The  said  dark  bay  hone 
having  been,  in  the  knowledge  of  the  -defender, 
unsound  or  faulty  in  the  respect  oondeaoended 
on,  and  that  contrary  to  the  representations  and 
warranty  under  which  the  transaction  of  sale  took 
place,  the  pursuer  is  entitled  to  decree  as  oon- 
oluded  for. " 

The  defender  pleaded  that  he  should  be  assoil- 
zied because  the  horses  were  not  disconform  to 
warranty  and  because  the  pursuer's  statements 
were  unfounded  in  fact. 

A  proof  was  led. 

The  Lord  Ordinary  (M'liAsxir)  pronounced 
this  interlocutor: — "Finds  it  not  proved  that 
the  defender  knew  of  any  unsoundness  in  one  of 
the  horses  sold  and  delivered  by  him  to  the  pur^ 
suer,  and  flnda  that  the  pursuer  was  not  entitled 
to  reject  the  said  horse  on  the  ground  of  breach 
of  warranty ;  therefore  assoilzies  the  defender 
from  the  conclusions  of  the  action  and  deoems: 
Finds  the  defender  entitled  to  expenses,  Ao. 

"  Opinion. — This  is  an  action  by  the  pnrohasar 
of  a  pair  of  carriage  horses  against  Uie  seller, 
claiming  repayment  of  the  price  of  the  horses 
(£100)  and  to  be  relieved  of  the  expense  of  the 
railway  carriage  of  the  horses  to  and  from  the 
pursuer's  residence  and  of  their  keep  pending  the 
dispute. 

"The  pursuer  founds  on  a  written  warranty 
contained  in  the  receipt  given  for  the  price,  and 
also  on  certain  verbal  assorances  which  he  •*/§ 
amount  to  a  warranty. 

"  The  written  warranty  is  to  the  effect  that  the 
horses  were  warranted  '  quiet  in  all  harness  and 
saddle,  and  sound  to  the  best  of  my  knowledga.' 
The  word  '  quiet '  is  not  in  the  original,  but  I 
understand  that  the  parties  are  agreed  that  the 
ellipsis  in  the  sentence  should  be  supplied  by  Um 
insertion  of  this  word. 

"  The  horses  were  sent  by  rail  from  Dalkeith  to 
the  pursuer's  residence  at  Duns,  and  on  two  sno- 
cessive  days  they  were  tried  in  tingle  harness. 
It  is  proved  that  on  each  trial  in  single  hameas 
the  dark  horse  shied  ;  and  the  pursuer  being  on 
this  ground  dissatisfied  with  its  performance,  and 
having  bougbt  the  horses  as  a  pair,  rejected 
both  horses,  and  returned  them  to  the  seller  at 
Dalkeith.  If  there  was  ground  for  rejection, 
there  can  be  no  doubt  tlut  the  course  followed 
by  the  pursuer  was  correct  It  was  open  to  him 
doubtless  to  offer  to  keep  the  admittedly  sound 
horse,  and  to  have  the  other  exchanged  ;  but  this 
was  a  proposal  which  could  only  have  been 
carried  out  by  an  amicable  arrangement,  and  not 
to  be  insisted  in  as  of  right 

"  The  first  question  is,  what  is  the  meaning  of 
the  warranty  ?  The  defender  relies  on  the  words 
'to  the  best  of  my  knowlede^,'  as  imporUng  a 
limitation  or  qualification  of  the  obligation.  The 
pursuer  contends  that  these  words  only  qualify 
the  warranty  of  '  soundness '  and  have  no  relation 
to  the  warranty  of  quietneas  in  all  harness. 

"  If  I  had  any  reason  to  suppose  that  the  seller 
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had  introdaoed  a  designed  ambigoity  into  the 
warranty,  I-  should  hold  that  the  dooament  vaa 
to  be  conBtraed  ^fortiut  contra  profwrenUm,'  and 
therefore  that  the  refeienoe  to  the  sellei's  know- 
ledge should  apply  only  to  the  quality  of  soond- 
ness  which  is  the  immediate  antecedent  in  the 
sentence.  Bnt  I  do  not  believe  that  there  was 
here  any  intention  to  mislead,  nor  ia  such  an  in- 
tention imputed  to  the  seller  by  the  parchaser. 

"Again,  I  am  not  of  opinion  that  there  is  any 
fixed  role  of  oonstmotion  applicable  to  the 
Eoglish  language  to  the  effect  that  qualifying 
phrases  or  adverbial  expressions  are  always  to 
be  applied  only  to  the  immediate  antecedent.  I 
think  it  is  consistent  with  the  usage  of  the  best 
writers,  and  with  the  more  familiar  use  of 
language  in  correspondence  and  oonversation, 
that  qualifying  phrases  do  not  need  to  be  used 
more  than  once  in  the  same  sentence,  and  that 
they  are  understood  to  cover  as  much  of  the 
antecedent  part  of  the  sentence  as  they  can  be 
fairly  applied  to,  without  forcing  the  construc- 
tion. 

"I  should  not  expect  a  sbller  to  write 
'warranted  quiet  to  the  best  of  my  knowledge, 
and  warranted  sound  to  the  best  of  my  know- 
ledge. '  Such  repetitions  would  strike  anyone  as 
odd,  and  to  say  the  least  superfluous.  In  the 
present  case  it  appears  from  the  evidence  that  the 
pursuer  was  incUned  to  take  exception  to  the  use 
of  the  words '  to  the  best  of  my  knowledge  ;'  but 
he  did  not  insist  on  his  objection.  If  he  had 
wanted  an  absolute  warranty  of  quietness  he 
should  have  asked  for  it ;  but  there  is  no  reason 
to  suppose  that  he  wanted  one  kind  of  warranty 
as  to  quietness  and  another  kind  of  warranty  as 
to  soundness.  I  think  it  must  be  taken  that  the 
pursuer  was  content  with  a  warranty  that  the  de- 
fender knew  of  no  inflrmity  in  the  temper  or 
soundness  of  the  horses  such  as  would  disable 
him  from  selling  them  to  a  person  who  wanted 
horses  that  were  sound  and  quiet  in  harness. 

"The  effect  of  this  oonatrnction  of  the 
warranty  is  of  course  to  reduce  it  to  a  simple  re- 
presentation or  assurance,  which  will  not  found 
an  action  unless  it  is  fraudulently  made.  I  think 
that  such  is  its  true  meaning,  and  if  it  is  proved 
that  the  defender  knew  the  horse  to  be  a  habitual 
shier  or  unsound  he  will  be  under  obligation  to 
take  it  back  and  to  restore  the  price. 

"It  is  further  urged  that  before  the  bargain 
was  concluded  the  defender  was  asked  whether 
either  of  the  horses  shied,  and  that  he  replied  in 
the  negative.  Kow,  having  regard  to  the  estab- 
lished principle  that  a  verbal  representation  by  a 
seller  will  not  import  a  warranty  unless  it  was 
made  with  that  intention,  I  cannot  attach  any 
significance  to  this  part  of  the  evidence.  It  is 
contrary  to  all  probability  that  the  defender 
meant  to  bind  himself  verbally  in  a  higher 
warranty  than  he  expressed  in  the  written  under- 
taking. I  therefore  interpret  his  answer  as  im- 
porting no  more  than  an  expression  of  his  belief 
that  the  horses  were  not  given  to  shieing. 

"  If  I  am  right  in  my  opinion  of  the  legal  effect 
of  the  written  warranty  and  the  verbal  represen- 
tations which  preceded  it,  there  is  an  end  of  the 
case ;  because  it  is  not  proved  that  the  defender 
knew  or  suspected  that  the  horse  in  question  was 
faulty.  He  had  purchased  the  pair  in  Ireland  by 
private  bargain,  and  while  no  warranty  was  given 
with  them,  this  is  explained  by  the  saje  being  a 


sale  of  execntry  effects,  for  I  suppose  that  execu- 
tors in  Ireland  are  not  more  willing  than  persons 
in  this  country  to  undertake  personal  liability  where 
it  is  not  necessary.  What  the  defender  knew  of  the 
horses  from  others,  and  what  he  saw  of  them, 
while  they  were  in  his  possession  had  not  (so  far 
as  I  am  able  to  judge)  suggested  to  his  mind  that 
the  horses  had  any  fault  except  the  stringhalt  of 
which  the  pursuer  had  notice.  It  is  a  singular 
fact  in  the  case  that  the  present  owner  of  the 
horses  is  perfectly  satisfied  with  them  ;  and  that 
he  has  not  discovered  that  tendency  to  dangerous 
and  determined  shieing  which  in  the  opinion  of 
the  pursuer  made  the  dark  horse  unsafe  for  driv- 
ing in  country  roads.  Whether  the  pursuer  was 
unduly  nervous,  or  whether  the  horse  was  nerv- 
ous for  a  few  days  after  going  into  the  hands  of 
strangers,  I  do  not  know.  The  latter  is,  I  think, 
the  more  probable  explanation.  But  it  is  not 
proved  that  there  is  any  such  f aultiness  as  would 
entitle  the  pursuer  to  return  the  horse  as  if  sold 
without  a  warranty.  And  again  it  is  not  proved 
that  there  has  been  a  breach  of  the  limited 
warranty  which  was  given.  On  the  contrary,  it 
is  proved  to  my  satisfaction  that  the  defender  had 
no  knowledge  of  the  alleged  fault.  While  re- 
gretting that  the  pursuer  should  have  incurred 
loss  through  this  unlucky  purchase,  I  have  no 
doubt  that  I  ought  to  And  for  the  defender  with 
expenses." 

Counsel  for  Pursuer — A.  3.  Young.  Agent — 
J.  Knox  Orawford,  S.S.O. 

Counsel  for  Defender — ^Ure.  Agents — Dove 
Jk  Lookhart,  S.S.C. 


Tuesday,  June  8. 

OUTER     HOUSE. 

[Lord  Trayner. 
FOSTER,   ALCOOK,   tc   CO.  V.  OBANOEUOUTH 

DOCKYARD  COMPANY. 
Proof— ConfderUiaUty — Correspondence  between, 
Scotch  Bank  and  Oorretpondenti  in  London  a» 
to  Credit  ofaPirm. 

Meld  (per  Lord  Trayner)  that  correspon- 
dence between  a  Scotch  bank  and  their  cor- 
respondents in  London  as  to  the  credit  of  a 
firm  about  which  they  had  been  asked  by  a 
customer  to  make  inquiries,  was  not  pro- 
tected by  a  plea  of  confidentiality  from  being 
recovered  under  a  diligence  in  a  case  where 
the  acceptances  of  the  firm  had  been  re- 
jected upon  the  ground  that  they  were  not 
"approved  aooepumoes"  as  stipulated  for 
in  the  contract  between  the  parties. 
This  action  was  for  delivery  of  a  ship  which  th» 
defenders  had  contracted  to  build  for  the  pur- 
suers, and  failing  delivery  for  damages.     Th» 
defence  was  that  the  pursuers    had    failed  tO' 
tender  "  approved  acceptances  "  for  a  portion  of 
the  price  of  the  ship  as  stipulated  for  in  the  con- 
tract.    Acting  upon  information  furnished  by 
their  bankers,  the  branch  of  the  Bank  of  Boot- 
laud  in  Orangemonth,  the  defenders  had  declined 
to  receive  the  aooeptancea  of  the  pursuers  as  a. 
fulfilment  of  the  contract,  and  a  diligence  waft 
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granted  to  the  pnisaers  for  the  pnrpose  of 
reooTering,  inter  hiia,  the  oorrespondenoe  whioh 
passed  between  the  Bank  of  Scotland  in  Orange- 
month  and  their  correspondents  in  London  rela- 
tive to  the  credit  of  the  pnrsners.  No  objection 
-was  taken  by  the  defenders  to  the  recovery  of 
the  docnments  either  when  the  diligence  was 
granted  or  before  the  commissioner.  At  the 
diet  before  the  commissioner,  however,  the 
agent  for  the  Bonk  of  Scotland  in  Orangemonth 
who  appeared  as  a  haver  declined,  nnder  instmc- 
tions  from  the  head  office,  to  produce  the  cor- 
lespondence  on  the  ground  that  it  was  confiden- 
tial. The  commissioner,  Mr  Wallace,  advocate, 
repelled  the  plea  of  confidentiality,  on  the  author- 
ity of  the  cases  of  MacdonaJd  v.  Macdonald,  8  B. 
357,  and  19  Scot.  Law  Hep.  196;  Elder  v.  The 
EnglWi,  and  Scottinh  Law  Life  Aisvrance  Oom- 
pany,  19  Soot  Law  Bep.  196 ;  and  Einloch  v. 
Irvi-M,  21  Scot  Law  Bep.  686,  bat  as  the  haver 
had  not  brought  the  documents  with  him  it  was 
agreed  that  the  commissioner  should  report  the 
matter  verbally  to  the  Lord  Ordinary,  who  upon 
that  being  done,  and  having  heard  counsel  for  the 
pursuers  and  for  the  bank,  repelled  the  plea  and 
pronounced  the  following  int-erlocutor  : — "Re- 
pels the  objection  stated  by  the  haver  W.  D. 
Lowe  [agent  for  the  bank]  to  the  production  of 
the  document  called  for  and  in  his  possession, 
on  the  ground  of  confldeutiality ;  appoints  the 
sealed  packet,  &o.,  ot  process  to  be  opened 
up,  and  the  documents  therein  contained  to 
be  lodged  in  process  as  part  of  the  recoveries 
under  said  commission  and  diligence. 

"Note. — The  objection  which  I  have  repelled 
is  stated  under  circumstances  which  do  not 
appear  to  have  presented  themselves  in  any 
previous  case.  By  a  contract  between  the  pur- 
suers and  defenders  the  former  were  bound  to 
give  and  the  latter  to  take  approved  acceptance 
for  a  certain  sum.  The  pursuers  forwarded  to 
the  defenders  their  acceptances  for  the  stipulated 
amount,  but  the  defenders  declined  to  receive 
them  as  in  fulfilment  of  the  contract  obligation. 
They  did  not  approve  of  the  acceptances,  and  it 
is  said  that  they  declined  to  approve  of  them  on 
aooount  of  information  concerning  the  pursuer's 
financial  position  obtained  by  them  from  their 
bankers  in  Orangemonth.  As  the  pursuers'  firm 
carries  on  business  in  London,  the  bankers  in 
Orangemouth  obtained  the  information  which 
they  communicated  to  the  defenders  from  their 
correspondents  in  London.  The  pursuers  seek 
to  recover  the  communication  made  by  the 
bankers  in  London  to  the  bankers  in  Orange- 
mouth.  The  defenders  do  not  object  to  this, 
but  the  bankers  decline  to  comply  with  the  call, 
on  the  ground  that  the  communication  made  to 
them  by  their  London  correspondents  was  oon- 
fldentiai.  It  is  pointed  out  that  such  communi- 
cations made  by  bankers  are  very  useful  to  the 
mercantile  community,  and  that  their  value 
depends  to  a  large  extent  upon  their  being 
regarded  as  privileged.  Otherwise  regarded,  such 
communications  would  not  be  made  with  the 
frankness  which  now  charaotersies  them,  if 
indeed  they  would  be  made  at  all.  I  quite 
appreciate  the  importance  and  force  of  this 
argument,  and  I  cannot  regard  it  as  a  snfflcient 
ground  for  sustaining  the  objection  now  stated, 
or  for  excluding  the  pursuers  from  the  recovery 
«{ the  doouments  in  question.     It  appears  to  me 


that  the  claim  of  privilege  made  in  respect  of 
the  docnments  in  question  is  not  so  strong  as 
that  made  on  behalf  of  the  private  friend's  reports 
in  the  case  of  Mahony,  L.B.,  6  O.F.  252,  where 
it  was  held  that  the  document  should  be  ptodnoed. 
In  that  case  it  was  observed  (per  Brett,  J.) — 'It 
was  said  that  these  reports  were  procured  fTOm 
persons  who  were  not  bound  to  make  tbem  by 
means  of  an  understanding  that  they  shonld  be 
confidential,  and  that  nnder  these  circumstaoces 
the  Court,  having  a  discretion  in  the  matter, 
would  refuse  to  order  an  inspection  of  them.  I 
do  not  say  whether  the  rule  may  not  be  not  to 
order  inspection  of  doctunents  so  obtained,  unless 
the  party  claiming  inspection  first  lays  a  ground 
for  ordering  it  by  shewing  that  the  equity  of  the 
case  calls  for  the  production  of  the  documemts  in 
the  particular  case. '  Even  in  that  view  I  am  of 
opinion  that  the  pursuers  are  entitled  in  the 
present  case  to  the  production  of  the  doonment 
in  question.  Indeed,  their  production  geenu 
necessary  for  the  interest  of  both  pnrsners  and 
defenders.  The  defenders  rely  upon  the  infor- 
mation which  these  documents  conveyed  as 
warranting  them  in  refusing  the  acceptances  sent 
to  them.  What  that  information  really  was  can 
best  be  ascertained  by  a  perusal  of  the  documents 
themselves.  And  how  can  the  pursuer  show 
that  the  defenders'  refusal  of  the  acceptances 
was  unwarranted  better  than  by  showing  that 
the  information  on  whioh  they  proposed  to  act 
did  not  warrant  the  cvilse  they  adopted?  This, 
however,  equally  requires  the  production  of  the 
documents.  There  is  a  far  greater  risk  of  in- 
justice llging  done  to  one  or  other  of  the  parties 
by  the  ^Bolusion  of  the  evidence  which  thoae 
documents  afford  than  can  possibly  be  done 
to  the  bauk  by  their  prodnction.  I  adopt  the 
views  expressed  by  Lord  Eraser  in  the  case  of 
Macdonald,  8  B,  857,  which  appears  to  me,  irh- 
tatia  mutandis,  to  be  a  direct  anthority  on  the 
question  I  have  decided.  I  may  also  refer  to 
the  case  of  Einloeh,  21  S.L.B.  685." 

The  bank  asked  leave  to  reclaim,  but  as  the 
proof  was  fixed  to  proceed  upon  the  10th  Jane, 
and  no  practical  purpose  would  have  been  served 
by  reclaiming,  did  not  carry  the  matter  further. 

Counsel  for  Pursuers — Dickson.  Agents — 
Beveridge,  Sutherland,  &,  Smith,  S.S.C. 

Counsel  for  Defenders — Salvasen.  Agents — 
Webster,  Will,  &  Bitehie,  8.8.0. 

Counsel  for  Bank — Darling.  Agents — Tods, 
Murray,  &  Jamieson,  W.S. 
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Friday,  June  18. 

SECOND  ^I  VISION. 

[Sberitf  of  Aberdeen,  Einoardine, 
and  Banff. 

EARL  OF  KIMTORE  V.  KINTORE's  TRUSTEES. 

Pnrperty— Straightening  Marehe»—Aet  1669,  e. 
17. 

The  proprietors  of  oontignons  lands  each 
presented  a  petition  in  the  Sheriff  Court 
under  the  Act  of  1669,  c.  16,  for  straighten- 
ing of  their  marches.  The  Sberiff-Substitnte 
conjoined  the  petitions,  obtained  a  report 
from  men  of  sidll ,  personally  inspected  the 
lands,  and  allowed  the  parties  to  lodge  ob- 
jections to  the  reports.  After  hearing  parties 
on  their  objections  he  fixed  the  marches. 
One  of  the  parties  appealed  on  the  ground 
that  the  Sheriff-Substitute  had  acted  ultra 
vires  in  laying  down  what  he  and  the 
reporters  thought  a  more  convenient  line 
instead  of  simply  straightening  the  marches. 
Appeal  diemisiid,  because  the  Sheriff  had 
only  altered  the  marches  so  far  as  necessary 
by  fixing  a  line  more  convenient  for  both 
parties,' and  in  so  doing  had  not  acted  vltra 
viret,  and  lepavatim,  because  there  was  no 
specific  statement  of  the  points  on  which  be 
was  said  to  have  erred. 

Obterved  that  the  Court  might,  on  snch  a 
specific  statement  being  made  and  sub- 
sta'ntiated,  interfere  with  the  manner  in 
which  the  Sheriff  exeroised  his  discretion  in 
carrying  out  the  Act. 
The  lands  and  estate  of  Hanlkerton,  in  the  parish 
of  Laorencekirk,  Kincardine,  which  forms  part 
of  the  entailed  estate  of  the  Earl  of  Kin- 
tore,  adjoin  the  lands  of  Bedford,  Bavenshaw, 
and  others  in  the  parish  of  Oarvock,  which  be- 
long to  the  Dowager-Oountesa  of  Kintore  and 
others,  the  trustees  of  the  late  Earl.  The  Earl 
of  Kintore  presented  a  petition  under  the  Acts 
1661,  o.  41,  and  1669,  o.  17,  and  the 
Act  10  Geo.  III.,  0.  51,  sees.  S2,  83,  and 
31,  and  other  Acts  relating  to  exoambion 
by  entailed  proprietors,  in  which  he  prayed 
the  Oonrt  to  find  and  declare  that  he,  being  about 
to  enclose  part  of  the  farm  of  Keilbum,  part 
of  Haulkerton,  by  erecting  a  fence  on  the  march 
between  them  and  the  said  contiguous  lands  be- 
longing to  the  trustees  of  the  late  Earl,  was  en- 
titled to  insist  in  an  action  of  straightening 
the  marches,  to  adjudge  as  much  of  the  defender's 
lands  to  the  pursuer,  and  of  the  pursuer's  lands 
to  the  defender,  as  would  enable  the  fence  to  be 
built  with  advantage,  and  to  remit  to  men  of  skill 
to  adjost  the  value  of  the  land  necessary  to  be  ex- 
cambed,  Ac  A  similar  petition  was  also  pre- 
sented by  the  tmstees  of  the  late  Earl,  bnt  crav- 
ing that  the  march  should  be  straightened  not 
only  between  them  and  Keilbum  bnt  along  the 
whole  march  of  the  two  properties. 

On  8th  October  1884  the  Sheriff-Snbstitate 
(Dov>  W11.8ON)  in  respect  of  contingency 
conjoined  the  two  petitions,  and  before  answer 
remitted  to  Mr  Walker,  land  valuator,  Aber- 
deen, and  Mr  Mitchell,  Kinross,  to  inspect 
and  adjust  the  value  of  the  lands  proposed 
to    be    excambed,    and    settle    the     marohes 


thereof,  and  to  report  upon  oath  whether  the 
proposed  exchange  would  be  just  and  equal,  all 
in  terms  of  the  statute. 

On  16th  November  the  Sheriff-Substitute  made 
a  personal  visit  to  the  lands.  On  26th  Novem- 
ber 1885,  the  reports  having  been  lodged,  he 
allowed  parties  to  lodge  objections  to  it  if  so  ad- 
vised. The  trustees  lodged  objections,  which  are 
fully  referred  to  in  the  Sheriff -Substitute's  note 
appended  to  the  interlocutor  which  he  pronounced 
on  26th  February  1886,  and  which  was  as  follows : 
—  "  Finds  that  it  is  expedient  that  the  march-line 
between  the  lands  of  the  pursuer  in  the  conjoined 
actions  and  those  of  the  defenders  therein  shonld 
be  straightened  and  fenced,  and  approves  of  the 
report  and  of  the  accompanying  plan ;  remits  of 
new  to  the  reporters  to  lay  down  by  march-stones 
and  fences,  as  recommended  in  their  report,  the 
march-line  therein  settled,  and  declares  that  said 
fence  when  so  erected  shall  in  all  time  coming 
be  the  common  march  between  the  pursuer's  and 
the  defender's  lands :  Finds  that  the  portions  of 
land  to  be  taken  from  the  one  estate  and  added 
to  the  other  are  of  equal  value,  and  adjudges  and 
ordains  such  parts  of  the  pursuer's  lands  as  are  on 
the  defenders'  side  of  said  march-line  to  belong 
to  the  defenders,  and  such  parts  of  the  defenders' 
lands  as  are  on  the  pursuer's  side  to  belong  to 
the  pursuer :  Further,  grants  warrant  to  the  pur- 
suer and  to  the  defenders  to  make  the  necessary 
exchange  of  lands  by  contract  of  excambion,  and 
finds  and  declares  that  the  said  contract  on  being 
recorded  in  the  Books  of  Court  within  three 
months  after  the  date  of  execution  thereof  shall 
be  effectual  to  all  intents  and  purposes,  and  that 
the  land  given  to  the  pursuer  in  exchange  for  the 
land  excambed  by  him  shall  be  held  to  be  a  part 
of  the  entailed  lands  and  estate  of  Haulkerton, 
and  shall  be  subject  to  all  the  prohibitory,  irri- 
tant, and  resolutive  clauses  of  the  entail  of  said 
lands  and  estate  in  the  same  manner  as  if  it  had 
been  originally  a  part  of  the  said  lands  and  estate, 
and  that  the  land  given  by  the  pursuer  under 
said  contract  of  excambion  shall  after  the  date 
hereof  be  held  as  out  of  the  said  entail,  and  be 
liberated  from  all  the  prohibitory,  irritant,  and 
resolutive  clauses  thereof,  and  decerns. 

"Note. — The  objections  which  have  been 
stated  by  the  defenders  at  the  latest  stage  of 
these  proceedings  to  the  march-line  which  was 
laid  off  by  the  reporters,  with  my  concurrence, 
are  contradictory  of  their  previous  position.  In 
their  defences  they  maintained  successfully  that 
the  whole  boundary  between  their  lands  and  the 
pursuer's  fell  to  be  rectified,  and  that  operations 
could  not  be  limited  in  the  way  the  pursuer  pro- 
posed to  a  single  farm,  but  at  the  inspection  they 
agreed  with  the  other  party  in  asking  that  the 
boundary  should  not  be  laid  out  in  one  straight 
line  from  end  to  end  of  the  two  estates,  but  that 
it  shonld  be  laid  out  so  as  to  make  no  further 
alterations  than  were  expedient  upon  the  existing 
fields  through  which  the  existing  march  ran  as  an 
undefined  line.  After  hearing  the  views  of  the 
parties  and  of  the  reporters  I  was  satisfied  that  to 
act  on  the  proposed  principle  would  give  the  best 
boundary,  and  X  thought  that  so  long  as  the  on- 
evenness  of  the  march  was  rectified,  and  a  good 
ino  for  fencing  obtained,  there  was  nothing  in 
Ihe  statutes  to  prevent  its  adoption.  I  have  no 
doubt  that  it  would  have  been  possible  to  have 
adopted  the  other  principle,  and  by  disregarding 
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the  existing  diTisions  of  the  land  make  a  nearer 
approximation  to  a  straight  line  from  end  to  end, 
but  there  would  have  been  obvious  inoonyonienoes. 
Were  another  principle  now  to  be  adopted  eTeiy- 
thing  which  has  been  done  in  the  prooess  since 
the  record  was  closed  would  have  to  be 
thrown  away  and  commenced  of  new,  and  what- 
ever powers  a  higher  Court  may  possess  I  do  not 
conceive  that  I  can  pronounce  any  order  involving 
any  such  result. 

"  The  objections  stated  by  the  defenders  are  all 
referable  either  to  the  principle  upon  which  the 
boundary  line  has  been  laid  out,  or  to  things  over 
which  I  have  no  control.  Had  any  objections 
been  stated  to  the  effect  that  a  mistake  had  been 
made  at  any  particular  part  of  the  march-line, 
and  had  any  suggestion  been  offered  for  amending 
it,  or  had  it  been  said  that  any  mistake  had  been 
made  in  valuing  the  parts  to  be  exoambed,  I 
would  have  been  ready  to  consider  it.  The  com- 
plaint that  the  new  line  of  march  leaves  the 
defenders'  lands  withont  houses  is  one  which  the 
Sheriff  cannot  remedy.  The  defenders'  lands 
have  no  houses  at  present,  and  no  rectification  of 
marches  could  take  one  of  the  pnrsner's  steadings 
and  give  it  to  them.  The  defenders'  complaint 
as  to  the  mill-daws  is  a  complaint  against  a  bene- 
fit done  to  them.  For  things  which  can  be  of 
no  nse  to  them  till  water  can  run  uphill  they 
have  got  an  equivalent  of  useful  land. 

"One  of  the  defenders'  objections  seems  to 
point  to  the  boundary  having  been  uncertain 
before  the  present  proceedings  commenced.  If 
that  had  been  so  the  defenders  should  have 
raised  that  point  by  declarator,  and  have  had  it 
settled  before  the  inspection  took  place.  At  the 
inspection  all  parties  concurred  in  holding  that 
the  existing  line  of  boundary  was  known  and 
settled." 

The  tmstees  appealed,  and  argued  —  The 
Sheriff-Substitute  had  not  proceeded  in  terms  of 
the  A.ot.  His  duty  wm  to  have  laid  down  a  line 
which  was  straighter  than  before,  instead  of  which 
the  line  he  had  directed  was  really  more  irregular 
than  the  former  one.  Further,  he  had  acted 
tMra  virei  in  directing  the  transference  of  pieces 
of  gronnd  so  considerable  in  size  from  the  one 
party  to  the  other.  In  short,  be — and  the  two 
reporters  seemed  to  have  agreed  with  him — pro- 
ceeded as  if  the  purpose  of  the  Act  was  to  lay  off 
a  new  march-line  which  wonld  on  the  whole  be 
more  convenient  to  both  parties,  instead  of 
simply  to  make  the  march-line  straighter  than 
formerly.  Even  if  that  had  been  the  object  of 
the  Act,  the  new  line  wonld  prove  very  much 
more  inconvenient  to  the  trustees  than  the  old — 
Lord  Advocate  v.  Sinclair,  November  26, 1862, 
11  Maoph.  137. 

The  pnrsaer  was  not  called  npon. 

At  advising — 

LoBD  Jusno-CiiEKX— If  there  had  been  any 
specific  grievance  mentioned  on  the  part  of  the 
tmstees  here  it  wonld  have  been  quite  compe- 
tent for  us  to  have  remitted  to  the  Sheriff  for  a 
detailed  statement  of  the  grounds  on  which  he 
proceeded,  or  if  it  bad  been  said  that  the  Sheriff 
had  not  ti^en  into  account  views  which  the  par- 
ties urged  npon  him,  I  do  not  say  that  there  is 
any  te^nical  difficulty  which  would  prevent  ns 
doing  justice  between  the  parties.  There  is  no 
sneh  case  here.    Th«  Sheriff-Sabstitnte  seems  to 


have  taken  more -trouble  than  is  usual  in  Eaeh 
cases.  He  conferred  with  the  parties,  and  in  hii 
note  he  has  stated  the  grounds  on  which  he  pro- 
ceeded. It  is  said  that  the  statute  only  gives  tha 
Sheriff  power  to  m^ke  marches  straight  which 
before  were  crooked.  I  certainly  dissent  from 
that.  There  are  many  eases  in  which  it  is  in  the 
highest  degree  important  that  the  convenience  of 
the  parties  should  be  considered.  The  statute  is 
not,  of  course,  intended  to  be  the  means  of  com- 
pelling one  man  to  hand  over  his  lands  to 
another,  but  in  the  present  case  I  do  not  think 
more  land  has  been  taken  from  either  party  thin 
is  necessary  to  make  the  march  convenient  to 
both.  I  think  the  Sheriff-Substitute  has  acted 
with  discretion  and  care  in  the  matter. 

LoBD  TooMO — Neither  party  can  maintain  that 
the  statute  of  1669  is  inapplicable  to  the  case,  for 
they  have  both  presented  petitions  to  take  advantage 
of  its  provisions,  and  no  proposition  has  been 
formulated  showing  that  the  SheriS-Substitnie 
has  misapprehended  the  meaning  of  the  statute 
or  mistaken  his  duty  under  it.  But  if  the 
statute  applies,  and  the  Sheiiff-Substitnte  bii 
neither  misunderstood  the  statute  nor  mistaken 
his  duty,  there  is  an  end  of  the  case.  If  the 
statute  had  been  made  a  mere  pretest  for  forcing 
an  exoambiou  on  one  party,  that  wonld  have 
been  a  misapprehension  of  the  statute,  but  there 
is  no  such  case  here.  The  Sheriff-Substitute 
seems  to  have  considered  the  matter  carefully 
and  thoughtfully 

Lord  ObughiIiL — I  am  of  the  same  opinion. 
I  think  the  Sheriff-Substitute  has  done  the  bat 
for  both  parties,  and  I  am  the  more  fortified  in 
that  persuasion  by  the  eiroumstanoe  that  then 
were  two  reporters  here,  one  representing  each 
of  the  parties,  and  they  are  both  agreed  that 
there  is  no  gronnd  of  complaint — that  the  in- 
terests of  neither  party  have  been  disregarded. 
Then  it  is  not  to  be  forgotten  that  the  line  which 
the  Sheriff-Substitute  has  laid  down  holds  the 
field.  We  do  not  in  the  least  know  what  the 
tmstees  desire  to  have  put  in  its  plaoe.  They 
have  left  ns  entirely  in  the  dark  on  that  matter. 

liOBD  BuTBiBFUBD  Olabx — I  am  of  the  same 
opinion.  If  it  had  been  shewn  the  Sheriff-Sab- 
stitnte  had  acted  in  any  way  illegally,  the  trus- 
tees wonld  have  been  entitled  to  redress. 
But  it  has  not  been  shewn  that  the  Sheriff-Sub- 
stitute acted  outside  the  statute.  I  do  not  know 
whether  we  can  interfere  with  his  discretion.  I 
rather  think  that  it  is  possible  that  in  some  cir- 
cumstances we  might  But  there  is  no  ease 
stated  here  to  justify  our  interference. 

LoBD  YouNO — Perhaps  yonr  Lordships  will  per- 
mit me  to  add  what  I  intended  to  say  but  omitted, 
very  much  in  the  language  which  Lord  Batherfmd 
Olsrk  has  just  used,  that  I  think  we  may  inter- 
fere with  the  discretion  of  the  Sheriff,  bnt  then, 
as  I  pointed  out  in  the  course  of  the  de- 
bate, we  should  have  required  a  specific  state- 
ment of  the  particulars  in  which  tha  Sheriff  is 
said  to  have  erred,  '.and  the  alterations  which 
the  party  complaining  proposed  to  have  in  sub- 
stitution for  what  the  Sheriff  had  done. 


LoBD     JvtmoK  -  OucBX  —  I    think   I  sob- 
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stantially  said  that ;  at  all  events  I  intended  to  do 

BO. 

The  Coort  dumiased  the  appeal  and  affirmed 
the  judgment. 

Ooanael  for  Fanner  —  Darling  —  Graham 
Murray.  Agenta— Marray,  Beith,  <fc  Murray, 
W.8. 

Connsel  for  Defenders — Straohan — Dickson. 
Agents — Morton,  Neilson,  Sc  Smart,  W.S. 


Friday,  June  18. 

SECOND    DIVISION. 

[Sheriff  of  Lanarkshire. 
H'DONAOH   V.   P.   Ic  W.  HACLELLAN. 

RepairatUmSmployen  IMbiUty  Act  1880  (48 
and  44  Viel.  e.  43),  mc.  1—Notiee. 

A  workman  sastained  personal  injuries  on 
7th  May,  He  sent  his  employers  notice  of 
injury  in  time  to  be  delivered  in  coarse  of 
post  on  19th  June.  Held  that  this  notice 
was  not  served  within  six  weeks  from  the 
ocourrenoe  of  the  accident  within  the  mean- 
ing of  the  Employers  Liability  Act. 
Reparation — Action— Receipt  for  Sum  of  Honey 
in  Compentation  for  Damagei. 

A  workman  who  was  making  a  claim 
against  his  master  for  reparation  for  an 
accident  had  intimated  it  through  an  agent, 
but  afterwards  met  his  master  at  the  works 
and  agreed  to  settle  his  claim  for  a  small  sum, 
and  signed  a  receipt  for  the  sum  as  full  com- 
pensation. He  subsequently  raised  an  action 
of  damages  lor  the  accident,  stating  that  be 
understood  that  the  amount  given  him  was 
only  part  compensation.  It  was  not  proved, 
and  he  denied,  that  the  receipt  was  read  to 
him  before  signatnre,  or  that  he  intended  to 
settle  the  whole  cose.  Held  that  on  repayment 
of  the  amount  for  which  he  granted  the  te- 
'  ceipt  he  was  entitled  to  be  restored  against  it 
and  to  proceed  with  his  action. 
Procett— Sheriff—Appeal — Plea. 

A  workman  sued  his  master  for  damages 
for  injury.     The  Sheriff  found  that  the  pur- 
sner  had  discharged  his  claim,  and  the  Court 
found  on  appeal  tiiat  the  dischari^e  was  no  bar 
to  the  action.     The  pursuer  then  moved  for 
leave  to  lodge  issues  for  the  trial.     The  C!onrt 
aUoioed  an  issue  to  be  lodged  for  trial  by 
jury  in  the  Oonrt  of  Session,  holding  it  nn- 
neoessary,  as  the  whole  case  was  before  them, 
to  remit  to  the  Sheriff  to  proceed  with  it. 
On     7th    May     1885     John     M'Donagh    was 
injured   in    the    left    foot   by    the  fall   of    a 
oolomn  in   the  raising  of  which    for  the  sup- 
port of  the  Forth  Bridge  he  was  employed  by 
P.    A   W.    Maolellan,   engineers    in     OhMgow. 
The  injury  took  place  through  the  fault,  as  was 
alleged  in  tbis  action,  of  his  employers.    A  notice 
of  injury  under  the  Employers  Liability  Act  1880 
was  posted  at  Edinburgh  by  his  agent  on  the 
afternoon  of  18th  June,  addressed  to  the  defenders 
at  their  office  in  Olasgow.     It  was  posted  in  time  to 
Mtive  at  the  Glasgow  post-office  on  the  evening  of 


the  18th, bnt  not  so  that  it  would  be  delivered  that 
night  in  the  ordinary  course  of  post.  The  Act  pro- 
vides (sec.  4)  that  an  action  for  recovery  of  com- 
pensation  under  it  "shall  not  be  maintainabto 
unless  notice  that  injury  has  been  sustained  is 
given  within  six  weeks,  and  theaction  is  commenced 
within  six  months  from  the  occurrence  of  the 
accident  causing  the  injury ;  "  and  further  (sec 
7)  that  the  notice  "if  served  by  post  shall  be 
deemed  to  have  been  served  at  the  time  when  a 
letter  containing  the  same  would  be  delivered  in 
the  ordinary  course  of  post. "  The  period  of  forty- 
two  days  from  7th  May,  excludiug  in  the  reckoning 
the  7th  May  itself,  expired  on  18th  May,  that  day 
being  ooanted  in  the  reckoning.  The  19th,  on 
which  the  notice  would  lie  delivered  in  ordinary 
course,  was  on  this  principle  of  computation  forty- 
three  days  from  the  day  of  accident. 

This  action  was  snbaequently  raised.  It  was 
laid  at  common  law,  and  alternatively  under  the 
Employers  Liability  Act,  and  was  founded  on 
averments  that  the  accident  arose  from  fault  for 
which  the  defenders  were  responsible. 

The  defenders  pleaded  that  the  action  could 
not  be  maintained  under  the  Employers  Liability 
Act  in  respect  that  the  pursuer  liad  failed  to  give 
notice  in  terms  thereof.  They  also  plead^ — 
"The  pursuer  having,  in  consideration  of  the 
sum  of  £8  paid  him  by  the  defenders,  granted 
a  discharge  of  all  claims  against  them  in 
respect  of  his  injuries,  is  barred  from  in- 
sisting in  his  present  claim,  and  the  action 
should  be  dismissed  with  expenses.  The  pur- 
suer not  having  been  injured  through  any 
fault  of  the  defenders,  or  of  those  for  whom 
they  are  responsible,  the  defenders  should  be 
assoilzied."  In  support  of  the  plea  that  pursuer 
had  discharged  his  claim  they  produced  this 
receipt — "  Beoeived  from  P.  &  W.  Maolellan 
the  sum  of  £8  as  full  compensation  for  any 
claim  for  damages  on  account  of  the  accident 
to  me  in  which  my  foot  was  injured  whilst  in 
their  employment  at  the  Forth  Bridge  Works, 
South  Queensf erry,  in  May  last " 

As  to  the  alleged  discharge  the  following  facts 
appeared : — The  pursuer  had  had  several  inter- 
views with  W.  T.  MadleUan,  a  partner  in  de- 
fenders' firm,  and  the  question  of  settling  the 
case  had  been  discussed  by  them.  The  puisner 
deponed  that  at  one  of  these  interviews  he  had 
asked  for  £50  and  a  promise  of  work,  while  the 
defenders  deponed  that  while  he  at  first  asked  £20, 
£8  was  the  sum  af^eed  upon,  and  that  they  were  to 
pay  it  out  of  charity.  A  day  or  two  after  the  sum 
was  discussed  the  parties  met  at  the  gate-huuse 
of  the  works,  and  the  defenders  laid  before 
pursuer  for  signature  the  receipt  above  quoted. 
The  pursuer  signed  it  (the  gatekeeper  signing  it 
aa  a  witness)  and  received  the  £8,  but  deponed 
that  he  had  not  understood  the  true  nature  of 
the  document,  and  imagined  that  it  was  part 
compensation.  He  swore  that  it  was  not  read  to 
him. 

Mr  Madellan's  evidence  was  that  it  was  read 
over  to  the  pursuer.  The  gatekeeper  swore  that 
he  had  not  heard  it  read.  The  defenders  also 
led  evidence  to  Bhow  thst  they  promised  him 
work  in  watching. 

The  Sheriff-Substitute  (Gutsbix)  pronounced 
this  interlocutor — "Finds  that  the  notice  of 
action  under  the  Employers  Liability  Act  was 
not,  in  the  meaning  of  tiie  Act,  served  within 
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■iz  week*  from  the  ooenrrenoe  of  the  aooident 
eaosing  the  injary  condescended  on  :  Finds  there- 
fore that  this  action  is  not  maintaioable  tinder 
the  Act,  and  to  that  extent  and  effect  dismisses 
it :  Finds,  teparatim^  that  by  the  doonment  the 
pursuer,  on  October  12,  1885,  disoharged  his 
daims  against  the  defenders  for  compensation, 
whether  under  the  said  Act  or  at  common  law, 
for  the  said  aooident :  Therefore  assoilzies  the  de- 
fenders, and  decerns. 

"J<^<>(«.— With  regard  to  notice  it  is  enough 
to  refer  to  the  words  of  the  Act,  section  7,  pro- 
viding that  a  notice,  '  if  served  by  post,  shall  be 
deemed  to  have  been  served  at  the  time  when 
a  letter  containing  the  same  would  be  delivered 
in  the  ordinary  oonrse  of  post,'  and  that  it  is  not 
only  obvious  from  the  postal  oertificate,  but  is 
proved,  that  the  notice  oonid  not  have  been  so 
delivered  within  six  weeks. 

"Upon  the  other  point  it  appears  to  be  suffi- 
ciently proved  that  the  doonment,  the  meaning 
of  whic^  is  clear  enough,  was  granted  for  valu- 
able consideration  by  the  pnisuer  to  the  de- 
fenders." .  .  . 

The  pniBuer  appealed,  and  argued  —  (1) 
The  notice  was  in  time.  Even  if  it  were 
held  that  the  notice  was  not  within  the 
six  weeks,  the  action  was  relevantly  laid  at  com- 
mon law,  and  he  was  entitled  to  issues.  He 
had  not  understood  the  nature  of  the  receipt 
which  it  was  averred  disoharged  the  present 
claim.  To  set  up  such  a  discharge  it  was  in- 
cumbent to  show  to  the  satisfaction  of  the  Court 
that  the  pursuer  had  been  made  thoroughly  and< 
intelligently  aware  of  what  he  was  signing. 

The  defenders  replied — (1)  The  notice  was 
clearly  not  within  the  six  weeks.  (2)  The  dis- 
charge was  effectual. 

At  advi»ng — 

LoBD  Jusnoi-GiiXBE — In  this  action,  raised  by 
a  workman  against  his  employers  for  injuries 
sustained  by  their  alleged  fault,  there  has  been 
produced  in  prooeas  a  discharge  or  receipt  for  the 
sum  of  £8  "in  full  compensation  for  any  claim  for 
damages  on  account  of  the  aooident. "  It  turns 
out  that  two  other  questions  were  raised — first,  as 
to  whether  there  was  any  relevant  action  here  at 
all ;  and  second,  whether  at  all  events  under  the 
Employers  Liability  Act  1880  due  notice  of  the 
action  had  been  given  within  six  weeks.  Now, 
the  notice  was  given  by  the  pursuer  through  his 
law-agent.  It  came  too  late,  but  it  certiorated 
that  the  pursuer  was  making  a  demand  under 
the  statute,  and  the  defenders  became  aware 
by  it  that  the  pnrsuer  had  an  agent  acting 
for  him.  It  seems  that  after  several  inter- 
views Madellan  asked  the  pursuer  what  he 
would  take  to  satisfy  his  demands  for  the 
accident.  The  pnrsner  says  he  asked  for 
£60,  and  Maclellan  says  the  sum  was  £8.  A  week 
after  Madellan  saw  him,  having  apparently  gone  to 
see  him  by  arrangement,  and  he  then  had  with  him 
a  receipt  for  £8  written  out  to  be  signed  by  the  pur- 
suer, acknowledging  receipt  of  the  sum  as  full  com- 
pensation for  his  injuries.  No  doubt  it  was  signed 
deliberately  enough  so  far  as  the  circumstances 
admitted.  But  I  think  it  is  always  undesirable, 
especially  where  the  parties  are  upon  unequal 
terms  as  reguds  rank  and  condition  of  life  and 
facilities  for  consideration  of  snch  a  matter  as 
this,  that  the  party  who  is  the  least  favoured  in 


these  respects  ahoold  be  indaced  to  discharge 
snch  a  claim  when  it  is  well  known  to  the  party 
who  is  inducing  the  discharge  that  he  is  at  the 
time  in  the  hands  of  a  law-agent.  Of  oonrse  if 
it  became  dear  that  the  man  induced  to  do  this, 
whether  literate  or  illiterate,  was  perfectly  aware 
of  what  he  was  doing,  such  a  discharge  may  be 
sustained.  Here,  however,  it  is  not  proved  that 
the  pursuer  understood  when  he  signed  the  dis- 
charge that  it  was  one  in  full  oompensation  of 
his  claim.  I  need  go  no  further  into  the  matter 
than  to  say  that  I  think  the  parties  were  ill-ad- 
vised when  having  each  an  agent  with  whom 
they  oould  communicate  with,  Uiey  shonld  have 
taken  the  risk  of  this  private  arrangement  behind 
the  agents'  baoks.  I  iJiink,  then,  we  cannot  sus- 
tain the  discharge  to  the  effect  of  exdnding  the 
pursuer's  claim  if  it  is  otherwise  good. 

As  regards  the  other  point,  I  ain  dearly  of 
opinion  that  the  notice  was  not  given  within  the 
time  required  by  the  statute.  There  is,  then,  no 
claim  under  the  statute.  There  may  ba  one,  how- 
ever, at  common  law.  I  propose  that  we  reoil 
the  judgment  of  the  Sheriff  dismissing  the  action, 
and  find  that  the  discharge  is  not  available  to  ex- 
dude  the  pursuer's  claim,  find  that  the  pnisuer 
is  not  entitled  to  proceed  under  the  statute,  and 
allow  the  pursuer  to  lodge  iasaes  on  condition  of 
iwpaying  the  £8  whioh  he  regeived. 

^  IJoBB  VockS — The  Sheriff  has  dismissed  ilie\ 

action,  and  the  whole  case  is  competently  here  onJ 
'ippeal.  The  provision  about  appealing  for  jniV 
[rial  when  there  has  been  an  order  for  prooP> 
is  another  and  totally  independent  matter.  If/ 
there  had  been  an  order  for  proof  there  might! 
have  been  an  appeal  without  any  judgment  dis- 1 
posing  of  the  merits. 


LoBD  GakiaiaiAj — I  am  of  the  same  opinion 
also.  I  think  there  is  room  for  doubt  whether 
the  parties  were  at  one  with  reference  to  the 
consideration  for  which  the  receipt  was  granted. 

LoBD  BuTUXBFUBD  GxiABK — I  also  am  of  the 
same  opinion.  It  is  not  proved  that  the  parties 
were  at  one  when  they  signed  the  discharge.  I 
therefore  cannot  hold  the  pursuer  bound  by  it  if 
he  chooses  to  repay  the  money  to  the  defenders. 

The  pnrsuer  then  moved  that  although  proof 
had  not  been  allowed  in  the  Sheriff  Court  he 
might  be  allowed  to  lodge  an  issue — Gorman  v. 
MorrUon,  June  10,  1885,  12  B.  1073. 

The  defender  pointed  out  that  there  being  no 
order  for  proof  the  case  could  not  be  treated  as 
an  appeal  for  jury  trial  under  section  40  of  the 
Judicature  Act,  and  maintained  that  the  case 
ought  to  be  sent  back  to  the  Sheriff  for  pnxrf. 

The  Oou^^onovmoeduia  interlocutor  :  — 
"  Affirm  the  interlocutor  of  the  Sheriff  ap- 
pealed against  in  so  far  as  it  is  thereby  found 
that  the  action  cannot  be  maintained  under 
the  Employers  Liability  Act:  Quoad  viUra 
recal  the  said  interlocutor :  Find  that  it  is 
not  proved  that  when  he  signed  the  receipt 
mentioned  in  the  record  the  pursuer  under- 
stood that  he  thereby  disoharged  his  claim 
agaiast  the  defenders  in  full,  and  that  such 
oUim  is  not  thereby  exdnded:  Find  that  he 


Digitized  by 


Google 


M'DonaghTP.JtW.MaotelUui  I 
Jana  18,  1886.  J 


Hie  Scottish  Law  Bepwtor.—  Vol.  XJIII. 


719 


i8  entitled  to  inaut  in  bis  oUum  at  common 
law  on  repaying  to  the  defender  the  gum  of 
£8  specified  in  said  receipt,  and  repayment 
having  been  made  at  the  bar,  allow  the  par- 
raer  within  eight  days  to  lodge  issues  for  the 
trial  of  the  cause ;  reserving  all  questions  of 
expenses." 

Oounsel  for  Appellant — Bhind — Watt.  Agent 
— ^D.  Howard  Smith,  Solicitor. 

Connsel  for  Bespondents — Pearson — ^Hapier. 
Agents— Drammond  &  Beid,  W.S. 


Friday,  June  18. 

FIRST    DIVISION. 

[Lord  M'Laren,  Ordinary. 
BUSSELL's  trustees  V.  RUSSELL  AKD 
OTHBB8. 

Husband  and  Wife — Jus  relictaa — Sueeesiion — 
Provition  to  Widow— Election — Equitable  O&m- 
pentation. 

A  testator  bequeathed  an  annuity  and  the 
liferent  of  his  town-house  to  his  widow,  and 
bequeathed  the  residue  of  his  estate  (after 
certain  provisions  had  been  satisfied)  to  bis 
daughters  in  liferent  and  their  children  in 
fee,  directing  that  the  provisions  for  widow 
and  children  should  be  accepted  in  full  of 
their  legal  rights.  The  widow  having  taken 
her  jus  rdieta,  held  that  the  case  was  one  of 
election  not  forfeiture,  that  the  doctrine  of 
equitable  compensation  therefore  applied,  and 
that  both  the  daughters  and  their  children  as 
Uferenters  and  flars  having  suffered  loss  the 
testamentary  provisions  made  for  the  widow 
should  be  applied  so  as  to  compensate  them 
for  their  respective  interests  as  liferentei8 
and  flars. 

Where  a  widow  or  child  rejects  the  pro- 
visions given  in  lieu  of  legal  rights,  suoh  case 
is  not  one  of  proper  forfeiture,  and  therefore 
the  provision  is  not  to  be  treated  as  simply  a 
lapsed  interest. 
William  Bassell  of  Ardpeaton  died  on  29th 
August  1884  leaving  a  trust-disposition  and 
settlement,  dated  29th  August  1879,  by  which  he 
left  his  whole  estate,  herital)le  and  moveable,  to 
tmetees  for  the  purposes  therein  mentioned. 
He  was  survived  by  his  wife,  by  one  son,  John 
James  Bnssell,  and  by  three  daughters—Mrs 
Gardiner,  Mrs  Murray,  and  Mrs  Howat.  He 
inter  alia  directed  his  trustees  to  pay  his  widow, 
in  addition  to  her  marriage-contract  provisions, 
a  free  liferent  annuity  of  £900  per  annum,  and 
to  allow  her  the  free  alimentary  use  of  his  house 
in  Kew  Terrace,  Glasgow,  with  a  provision  that 
if  she  married  again  the  annuity  was  to  be  re- 
duced to  the  sum  of  £400  per  anaom.  He 
directed  £14,000  to  be  paid  to  his  son  on  his 
attaining  twenty-one,  while  the  residue,  inolnding 
the  capital  fund  and  estate  set  aside  to  secure 
the  provision  to  his  widow,  was  to  be  held  by 
the  trnstees  for  behoof  of  his  daughters,  equally 
among  them  in  liferent,  for  their  liferent  only 
and  their  children  in  fee,  and  these  provisions 
were  "to  be  accepted"  by  the  widow  and  children 
in  full  of  their  leg^  rights.  Mrs  Russell  decided 
to  take  her  legal   rights.      The  jus  reUcUs  was 


about  £27,000. 

The  present  action  of  mnltiplepoinding  was 
raised  by  Colin  Campbell  and  others  (Mr  Bnssell's 
trustees)  for  the  purpose  of  settling  how  the 
annuity  of  £900  per  annum,  left  by  Mr  Bussell 
to  his  wife,  along  with  the  liferent  of  the  house 
in  Eew  Terrace,  were  to  be  disposed  of  in  the 
altered  state  of  circumstances.  The  trustees 
claimed  that  they  were  bouud  to  uplift  the 
amount  of  the  £900  annuity,  and  the  rent  of  the 
house,  and  apply  them,  Mrs  Bnssell  having 
rejected  them,  in  the  eqaitable  compensation  of 
the  beneficiaries  who  had  been  injured  by  Mrs 
Bussell's  election — thai  is,  in  making  payments 
to  the  three  daughters  as  Uferenters  of  tlie  resi- 
due, and  in  making  additions  to  the  capital  of 
the  residue  which  was  destined  to  the  children, 
and  that  in  proportion  to  the  loss  actually  sns- 
tained  by  the  flars  and  Uferenters  respectively. 
They  proposed  to  uplift  these  sums  at  each  term, 
and  apply  them  in  making  payments  at  each  term 
in  proportion  to  tbe  loes  actually  sustained  by 
the  Uferenters  and  flars. 

The  daughters  maintained  that  in  consequence 
of  their  mother  having  taken  her  legal  rights  the 
effect  on  the  fund  in  medio  was  the  same  as  her 
death  would  have  been,  and  the  amount  neces- 
sary to  secure  the  annuity  to  her,  and  the  value  of 
the  house  in  Eew  Terrace,  fell  into  residue,  and 
to  be  divided  immediately  among  them  in  liferent 
and  their  children  in  fee. 

On  19th  December  1885  the  Lord  Ordinary 
pronounced  this  interlocutor — "  Finds  that  in 
oonsequeuoe  of  tbe  election  of  Mrs  Bussell  to 
claim  \i6tjus  reUcta  in  place  of  the  testamentary 
provisions  contained  in  the  trust-settlement  of 
tbe  deceased  WiUiam  Bussell,  her  husband,  the 
annuity  of  £900  therein  provided  to  her,  and  the 
liferent  of  tbe  house  at  Kew  Terrace,  and  move- 
able effects  also  therein  provided,  have  vested  in 
the  trnstees  of  Mr  Bussell's  estate  in  trust  for  the 
purpose  of  being  applied  under  suoh  equitable 
schema  of  distribution  as  may  be  approved  of  by 
the  Court  towards  the  compensation  of  the 
objects  of  the  residuary  destination  for  the  loss 
which  they  will  sustain  through  the  exercise  of 
Mrs  Bussell's  right  of  election  :  Finds  that  under 
the  said  residuary  destination  tbe  testator's 
daughters  are  respectively  entitled  to  one-third 
of  the  income  of  residue  daring  their  respective 
lives,  and  that  in  the  executing  of  the  said  re- 
sulting trust  it  is  necessary  that  the  amount  of 
the  prospective  loss  of  income  to  each  daughter 
should  be  separately  ascertained  according  to  the 
present  value  thereof ;  and  finds  that  each 
annual  instalment  of  £900,  with  the  liferent  of 
said  house  and  moveable  effects,  shonld  be  ap- 
portioned between  the  testator's  three  daughters 
(as  Uferenters)  and  tbe  trustees  as  custodiers  for 
the  contingent  fiars  in  the  proportion  of  the 
losses  respectively  sustained  by  such  Uferenters 
and  flars  according  to  a  schema  to  be  approved 
by  the  Court  after  snob  inquiry  and  report  as 
may  be  hereafter  directed  ;  and  appoints  the  case 
to  be  enrolled  with  a  view  to  further  procedure." 

Mrs  Gardiner  and  Mrs  Murray  having  obtained 
leave,  reclaimed,  and  argued — This  was  really  a 
case  of  forfeiture,  and  being  so  there  was  no 
room  for  the  doctrine  of  equitable  compensa- 
tion; if  tbe  conventional  provisions  were  not 
taken  advantage  of,  then  there  was  no  room  for 
tbe  doctrine  of  equitable  compensation. 
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Antboritie»^AM«(  t.  ITiibet,  Deo.  6,  1861, 
14  B.  146  ;  M'FarloM  v.  Oliver,  July  20,  1882, 
9  R.  1138;  AnnandaU  t.  Maenieen,  June  9, 
1847,  9  D.  1201';  Damditm't  Trutteety.  Daeidion, 
Jnly  16,  1871,  9  Maopb.  996. 

Beplied  for  the  troBtees — This  was  clearly  a 
case  for  the  application  of  the  doctrine  of  eqoit- 
able  oompensatioD.  The  widow  had  rejected  her 
provisions,  and  these  sbonld  be  applied  to  com- 
pensate the  liferenters  and  fiars  of  the  residue  in 
proportion  to  the  loss  which  they  had  respectiTely 
anstained. 

Aatborities— Those  oited  for  appellants,  and 
Honey  t.  Ilaney't  Tnuitet»,  Jan.  80,  1862,  1 
Maoph.  346. 

At  advising — 

LoBD  Adam— The  late  Mr  Russell  died  on  29th 
Angnst  1884,  leaying  a  trust-disposition  and 
settlement,  dated  29th  Angost  1879,  by  which  he 
left  his  whole  estate,  heritable  and  moveable,  to 
tmstees,  for  the  purposes  therein  mentioned. 
After  directing  his  trustees  to  pay  certain  small 
legacies  and  annuities,  he  further  directed  them 
to  pay  his  widow  a  free  liferent  annuity  of  £900 
per  annum,  and  to  allow  her  the  free  alimentary 
use  of  his  house  in  Kew  Terrace,  but  declaring 
that  in  the  event  of  her  entering  into  a  second 
marriage  the  annuity  should  be  reduced  to  the 
sum  of  £400  per  annum.  He  then  directed  his 
tmstees  to  make  payment  to  his  son  of  the  sum 
of  £14,000,  and  then  by  the  seventh  purpose  of 
the  trust  he  directed  them  to  hold  the  whole 
residue  of  his  estate,  including  therein  the  capital 
funds  or  estate  which  might  be  set  aside  to  secure 
the  provisions  in  favour  of  his  wife,  for  behoof 
of  his  whole  daughters  equally  among  them,  in 
liferent  for  their  respective  liferent  use  only, 
and  to  and  for  the  use  of  their  respective  issue  in 
fee ;  and  lastly,  he  provided  that  the  provisions 
"hereinbefore  contained  in  favour  of  my  said 
wife  and  daughters  shall  be  accepted  by  her  and 
them  respectively,  in  full  of  all  claims  of  teroe, 
jut  rdieUB,  legal  share  of  moveables,  legitim, 
portion-natural,  bairns'  part  of  share  of  exeoutry, 
and  other  claim  competent  to  her  and  them 
respectively  by  and  through  my  decease  or  other- 
wise, either  legally  or  conventionally." 

The  truster  was  survived  by  his  wife,  his  son, 
and  three  daughters.  The  daughters  are  all 
married,  one  (Mrs  Hurray)  having  issne. 

The  widow  CMrs  Bussell)  has  claimed  her  jui 
reUeta,  which  is  estimated  to  amount  to  about 
the  sum  of  £27,000.  The  annuity  of  £900  per 
annum  and  the  liferent  of  the  house  in  Kew 
Terrace,  left  to  her  by  the  settlement,  are  thus 
set  free,  and  the  question  to  be  decided  in  this 
case  is  how  these  are  disposed  of  by  the  truster. 

The  Ijord  Ordinary  is  of  opinion  that  each 
annual  instalment  of  £900,  with  the  liferent  of 
the  said  bouse,  should  be  apportioned  between 
the  testator's  three  daughters  (as  liferenters)  and 
the  tmstees  as  custodiers  for  the  contingent  flora 
in  proportion  of  the  losses  respectively  sustained 
by  such  liferenters  and  fiars.  In  coming  to  this 
conclusion  he  has  applied  to  this  case  (he 
doctrine  of  equitable  compensation,  and  in  my 
opinion  he  is  right.  That  doctrine  is,  I  think, 
BO  clearly  established  as  a  part  of  our  law  that  I 
do  not  think  it  necessary  to  refer  to  the  coses  by 
which  it  has  been  established.  It  is  that  when 
a  legacy  or  provision  is  bequeathed  to  a  benefici- 


ary  nnder  the  condition,  express  or  implied,  tixA 
if  he  takes  the  bequest  he  shall  surrender  fail 
legal  rights,  he  cannot  take  both,  he  is  put  to  his 
election,  and  if  he  elects  to  take  his  legal  rights, 
then  the  legacy  or  provision  specially  beqaeathed 
to  him  beoomes  free,  and  must  be  applied  in 
compensating  the  interests  of  those  prejudicially 
affected  by  the  election  made  adversely  to  the 
will.  It  was  not  seriously  disputed  that  in  a 
case  of  proper  election  the  doctrine  of  equitshU 
compensation  applied,  but  it  was  maintained 
that  this  was  not  a  case  of  election,  but  of  for- 
feiture, as  if  a  legacy  or  provision  given  nnder  a 
condition.  In  that  case  it  was  «»i«in*^iM<i< 
that  the  forfeited  provision,  as  a  lapsed  legacy, 
feU  into  residue,  and  accordingly  the  liferenters 
claim  that  the  liferent  of  the  whole  residue,  in- 
dnding  the  capital  sum  which  might  or  would 
have  been  set  aside  to  secure  the  widow's  pro- 
visions, shall  be  paid  to  them,  or  otherwise,  that 
the  forfeited  annuities  shall  b«  paid  to  them. 
The  result  of  this  would  be  that  no  part  of  the 
forfeited  provisions  would  be  applied  in  compen- 
sating the  fiars.  I  am,  however,  of  opinion  that 
this  is  a  case  of  election,  not  of  forfeiture.  Mo 
doubt  a  person  claiming  his  legal  rights  is  often 
said  to  forfeit  his  conventional  provisions,  bat 
alt  that  is  meant  is  that  he  surrenders  or  does  not 
take  them.  The  distinction  is,  I  think,  very  well 
expressed  by  Lord  Rutherf  urd  Clark  in  the  case 
of  MaefaHane  v.  CHiter  [rupra].  He  says — "lam 
of  opinion  that  there  is  a  real  d  istinction  between 
forfeiture  of  a  conditional  bequest  and  satiafas- 
tion  of  an  unconditional  bequest  by  reason  of  the 
acceptance  of  a  provision  to  triiich  the  legates 
has  an  independent  right  in  law  or  by  contract" 
The  case  of  proper  forfeiture  with  which  we  are 
familiar  is  where  a  legacy  or  a  share  of  sacoession 
is  given  subject  to  a  condition,  with  an  irritancy 
or  clause  of  forfeiture  provided  to  take  effect  on 
the  failure  of  the  legatee  to  comply  with  the  con- 
dition. The  forfeiture  under  such  a  danse  will, 
I  apprehend,  be  regarded  as  a  lapsed  interest, 
and  the  fund  will  be  divisible  as  in  the  case  of 
the  death  of  a  legatee  in  a  testator's  lifetime. 

In  this  esse  the  widow  was  put  to  her  election 
— she  might  either  take  the  special  provision  left 
to  her  by  the  settlement,  or  she  might  take  her 
ju»  rdieia.  She  elected  to  take  the  latter,  and 
thereby  set  free  the  special  provision  bequeathed 
to  her  by  the  settlement  In  3faefarlane  v. 
(HiMT,  from  its  being  a  universal  settlement,  the 
condition  was  implied  that  if  Mrs  Oliver  clahned 
her  legal  rights  she  must  surrender  the  specitl 
provision  bequeathed  to  her  by  the  settlement 
I  cannot  see  tJiat  it  makes  any  difference  that  in 
this  case  the  condition  is  expressed.  In  this  esse 
the  provision  is  declared  to  be  in  full  of  the 
widow's  legal  rights.  But  as  regards  the  interests 
of  those  prejudioiolly  affected,  that  can  make  no 
difference.  It  does  not  make  the  bequest  in  any 
proper  sense  a  conditional  bequest  It  only 
amounts  to  a  declaration  that  both  legal  and  con- 
ventional provisions  ore  not  to  be  taken — and 
that  if  the  conventional  bequest  is  taken,  it  is  to 
be  taken  in  satisfaction  of  her  legal  claims.  I 
think  the  case  of  Harvey  v.  Harvey't  TnuUe*  is  a 
clear  authority  against  the  liferenter's  claims. 
In  that  case  Colonel  and  Mrs  Harvey  had  by 
marriage-contract  and  bond  of  provision  destined 
certain  provisions  to  their  younger  children  un- 
conditionally.    By  a  subsequent  bond  of  pro- 
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Tision  knd  oodioUs  the  previons  deeds  were 
narrated,  and  eaoh  of  the  yoonger  children  was 
provided  in  the  life  interest  of  a  larger  sum,  with 
the  fee  to  their  children,  and  it  was  thereby 
declared  that  "it  ia  onr  intention,  by  executing 
the  present  deed,  to  provide  each  of  onr  four 
yonnger  children,  and  any  of  our  other  children 
who  may  be  bom  of  our  present  marriage,  in  the 
sum  of  £20,000  sterling  "  (afterwards  reduced  to 
£7500)  "in  full  of  their  portions  and  provisiona 
respectively,  any  sums  they  may  receive  in  virtue 
of  the  deeds  before  narrated  being  reckoned  part 
of  the  said  £20,000,  bat  the  whole  sums  hereby 
settled  to  belong  to  the  trusteea  after  mentioned  for 
behoof  of  our  youngerohildren  andtheirchildren." 

Three  of  the  younger  children  declined  to  take 
under  this  deed,  and  elected  to  take  the  portions 
to  which  they  were  entitled  by  the  marriage-con- 
tract. The  Court  held  that  in  so  doing  they  re- 
probated the  bond  of  provision  and  forfeited  the 
life  interest  provided  to  them  in  the  sums  therein 
oontaiaed,  but  that  their  forfeiture  did  not  apply 
to  their  children.  The  result  was,  just  as  here, 
(hat  the  liferents  provided  to  the  younger  child- 
ren by  the  bond  of  provision  were  set  free,  while 
»  portion  of  the  capital  sum  provided  to  their 
ohildren  was  carried  away.  The  question  was, 
how  the  forfeited  liferents  were  to  be  applied. 
The  Court  prononnoed  this  interlocutor : — "Find 
that  aooorduig  to  the  true  meanin'g  of  the  bond 
of  provision  of  1889  and  the  codicils,  and  accord- 
ing to  the  implied  wiU  of  Colonel  and  Mrs  Harvie, 
(he  granters  thereof,  the  said  liferent  interests  of 
(he  children  forfeiting  as  aforesaid  do  not  fall 
into  the  residue  of  the  estate  of  Colonel  and  Mrs 
Harvie  ....  but  fall  to  the  trustees  under  the 
said  bond  of  1839,  to  be  administered  by  them 
for  the  purposes  of  the  said  bond  of  provision, 
and  particiUarly  for  behoof  of  the  parties  whose 
interests  were  injuriously  affected  by  the  act  of 
election  and  repudiation  which  occasioned  the 
forfeiture,  vis.,  the  children  existing  or  who  may 
exist  of  the  said  younger  children  of  Colonel 
and  Mrs  Harvie  so  forfeiting  respectively,  and  for 
behoof  of  the  parties  substituted  by  the  said  bond 
of  provision  to  the  said  younger  children  and 
(heir  issue." 

This  case  appears  to  me  to  be  directly  in  point, 
the  only  difference  being  that  the  provisions 
-which  the  younger  ohildren  elected  to  take  were 
due  to  them  ex  eontraetu,  while  here  the  widow 
-was  entitled  «  lege  to  her  jiu  rdieta,  but  I  do 
not  think  that  makes  any  difference  in  principle. 
I  think  this  case  is  a  direct  authority  to  the  effect 
that  the  annuity  surrendered  or  forfeited  in  the 
sense  in  which  it  was  in  this  case  does  not  fall 
into  residue,  but  is  to  be  administered  for  behoof 
of  the  parties  whose  interests  are  injuriously 
affected  by  the  act  of  election. 

If,  then,  the  parties  whose  iaterests  are  in- 
jnrioosly  affeotMl  are  to  be  compensated,  the 
question  is,  how  is  this  to  be  most  equitably 
done  ?  I  think  in  this  matter  regard  must  be  had 
(o  the  pecuniary  losses  sustained  respectively  by 
the  liferenters  and  ffars. 

Both  liferenters  and  flars  have  suffered  loss, 
and  I  see  no  equity  in  applying  the  whole  of  the 
forfeited  or  surrendered  provision  in  compensat- 
ing the  fiais  only,  as  they  propose. 

I  agree  with  the  Lord  Ordinary  in  thinking 
that  it  should  be  apportioned  between  the  life- 
renters  and  the  flars  in  proportion  to  the  losses 
Toil.  mil. 


sustained  by  them  respectively,  the  widow  having 
carried  off  her^u*  relieta.  That  there  may  be 
some  difficulty  or  nicety  in  estimating  their  re- 
spective losses  is  no  reason  why  it  should  not  be 
done  as  accurately  as  may  be,  and  I  approve  of 
the  Lord  Ordinary's  proposed  inquiry  for  that 
purpose. 

LosD  Muss — I  am  entirely  of  the  same  opinion. 
Assuming  that  the  doctrine  of  equitable  compen- 
sation ought  to  be  applied,  then  I  think  the  rules 
upon  the  subject  are  well  laid  down  by  the  Lord 
Ordinary  in  his  interlocutor,  and  I  agree  with 
what  Lord  Adam  proposes,  and  think  the  quali- 
fications which  he  suggested  are  sound,  and 
ought  to  be  given  effect  to.  A  good  deal  of 
argument  was  addressed  to  us  on  the  case  of 
M'Farlane  v.  Oliver,  but  it  does  not  appear  to 
me  that  much  assistance  is  derived  from  it.  I 
think  the  case  referred  to  by  Lord  Adam  is  more 
in  point,  and  I  see  the  same  rule  which  is  sought 
to  be  applied  here  was  applied  in  the  case  of 
Davidion. 

I  concur  in  thinking  that  the  sum  set  free  by 
Mrs  Russell  claiming  her  jitt  relicta  should  be 
devoted  to  compensating  the  interests  of  those 
prejudicially  affected  by  (he  election  Mrs  Bussell 
has  made. 

LoBD  Shuo)— I  am  of  the  same  opinion.  I 
think  that  the  question  raised  in  the  present  case 
is  not  affected  by  the  case  either  of  Annandaie 
on  the  one  hand,  or  M'Farlane  on  the  other. 
As  to  the  first  of  these  cases,  when  there  is  a 
postponement  of  the  payment  of  provisions  in 
order  to  protect  a  liferent,  and  that  postpone- 
ment comes  to  an  end  by  renunciation,  then  a 
payment  of  the  fund  set  aside  for  the  purposes  of 
the  provision  is  made  at  once  by  the  trustees, 
and  the  doctrine  upon  which  such  a  payment  is 
made  is  that  the  truster  desired  to  confer  a 
benefit  upon  certain  persons,  but  subject  to  the 
existence  of  this  liferent,  and  as  that  obstacle 
has  been  removed  no  reason  exists  for  delaying 
the  carrying  out  of  his  intention.  If,  however, 
more  than  the  liferent  had  to  be  protected,  the 
question  would  then  be  more  difficult 

In  M'Farlane  v.  Oliver,  which  was  the  case  of 
a  universal  settlement,  the  condition  was  implied 
that  if  Mrs  Oliver  claimed  her  legal  rights  she 
would  require  to  surrender  the  special  provision 
bequeathed  to  her  by  the  settlement. 

In  the  present  case  there  is  no  question  of  for- 
feiture but  of  election,  and  when  as  here  a  widow 
or  children  elect  to  take  her  or  their  legal  rights, 
and  thereby  take  away  a  bequest  from  some 
individual  or  class  whom  it  was  the  intention  of 
the  testator  to  benefit,  then  the  doctrine  of 
equitable  compensation  ought  no  doubt  to  come 
in,  and  the  fund  set  free  by  the  renunciation 
ought  to  be  distributed  among  those  whose  be- 
quest has  been  carried  off,  in  the  proportion  that 
each  has  thereby  suffered. 

LoBD  FaisiDZMT — Lord  Adam  has  so  distinctly 
expressed  my  opinion  in  this  case  that  I  have 
nothing  to  add. 

The  Court  pronounced  this  interlocutor : — 

"Vary  the  interlocutor  of  Lord  M'Laren 

of  19th  December  1886  by  deleting  from  it 

the  following  words,  viz. — '  And  moveable 

effects  also  therein  provided '  on  the  tenth 
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line  thereof;  the  word  'Find 'on  the  eigh- 
teenth line,  and  all  the  words  following  the 
said  word  to  the  word  '  thereof '  on  the 
twenty-seventh  line  ;  as  also  the  words  '  and 
moveable  effects '  on  the  twenty-ninth  line 
thereof  :  Quoad  vUra  adhere  to  the  said 
interlocntor,  refuse  the  reolaiming-note,  and 
decern." 

Connsel  for  Mrs  Gardiner  and  Others— Gloag 
—Dickson.    Agents — ^Boyd,  Jameson,  A  Kelly, 

yr.a. 

Counsel  for  Tmatees— D. -P.  MacMntosh,  Q.O. 
—Low.  Agents- D.  Mackenzie,  W.S.— Webster, 
WiU,  A.  Bitobie,  S.S.G. 


Saturday,  June  19. 

SECOND    DIVISION. 
louson's  trustees  v.  dicksons. 

Husband  and  Wife— Suceeuion— Exclusion  of  Jxia 
mariti — Payment. 

A  truster  directed  his  trustees  to  invest 
one-half  of  the  residue  of  his  estate  for  be- 
hoof of    one  of  his   danghters,   who   was 
at    the     date    of    his   will    married    and 
aged    twenty,   in    liferent   only,    and    her 
children     in    fee,    eidnsive    of     the  Jus 
mariti  of  her  present  or  of  any  future  hus- 
band.    After  she  had  reached  the  age  of 
sixty  she  «nd  her  husband  and  whole  sur- 
viving children  called  npon  the  trustees  to 
pav  over  her  share  of  residue.     The  Court 
{(t»b.      Lord     Oraighill)    authoristd     pay- 
ment. 
David  Lonson  of  Springfield,  town-clerk  of  Ar- 
broath, ftied  on  Uth  December  1858.  survived  by 
two  children.  M'lry  Ann  Lonson  and  Mary  Duncan 
liOUHon.     He  left  a  trust-"lisp<>sition  and  settle- 
ment executed  shortly  after  the  marriage  of  his 
dnughter  Mary  Duncan  in  1844,  as  after  stated, 
in    the    fifth    purpose    of    which    he     directed 
his  trnstees  to  invest  on  good   security   a   sum 
of    £4000   for    behoof    of    his    daughter   Mary 
Duncan,  and   for  which  he  had  become  bound 
in    his   marriage,  contract — "  Taking  the   rights 
and  securities   therefor   payable   to   themselves, 
in   trust  for  behoof  of  the   said   Mary  Duncan 
Louson    in   liferent,  but   for   her  liferent  use 
allenarly,    and   to  the   child   or  children   to   be 
lawfully  procreated  of  her  body,  equally  among 
such  children,  if  more  than  one,  share  and  share 
alike,  in  fee,  but  failing  of  such  child  or  children 
lawfully  to  be  procreated  of  her  body,  then  to 
her  own  heirs  or  assignees  whomsover ;  but  imder 
this  express  condition  and  declaration,  that  the 
interest  or  annual  produce  of  the  said  sum  of 
£4000  so  to  be  invested  as  aforesaid  shall  be  pay- 
able to  herself,   the  said  Mary  Duncan  Louson 
alone,  exclusive  of  the  jus  mariti  of  her  present 
or  any  future  husband  :  and  that  no  part  of  the 
said  sum  of  £4000,  nor  the  interest  nor  annual  pro- 
duce thereof,  shall  on  any  account  be  aSectable 
by  the  debts  or  deeds,  legal  or  voluntary,  of  the 
present  husband   or  of  any  future  husband   of 
the  said  Mary  Duncan  Louson,  nor  by  the  dili- 
gence of  his  creditors,  his  right  of  administra- 


tion in  respect  of  the  said  sum  of  £4000,  and  tbt 
interest  or  produce  thereof,  being  hereby  ex- 
pressly excluded  and  debarred."  By  the  eighth 
purpose  he  directed  them — "If  any  balance  or 
residue  of  my  means  and  estate,  after  being 
realised,  shall  remain  after  the  sums  above  men- 
tioned are  invested,  then  I  hereby  order  and 
direct  such  balance  or  residue  to  be  invested  for 
behoof  of  my  said  daughters,  equally  in  liferent, 
and  their  children  in  fee,  exclusive  of  their  hns- 
bands'  jus  mariti,  in  the  terms  and  nndmr  the 
conditions  particularly  above  expressed. " 

Mary  Ann  Lonson  married  a  Mr  Macdongall, 
and  died  on  3d  June  1885.  Mary  Dnnean 
Lonson  married  James  Anderson .  Dickson  on 
24th  December  1844.  At  the  date  of  this  Special 
Case  she  was  over  sixty  years  of  age,  and  her 
surviving  children,  one  daughter  and  four  sons, 
were  all  over  twenty-one  years  of  age,  the  only 
other  children  having  dieid  unmarried  and  in- 
testate. 

Mr  and  Mrs  Dickson  and  their  children  main- 
tained that  they  were  entitled,  as  being  the 
whole  parties  interested  therein,  to  immediate 
payment  of  the  one-half  of  the  residue  of  the 
means  and  estate  of  the  deceased  David  Loosoo 
provided  to  Mrs  Dickson  and  her  ohildren  in 
liferent  and  fee  respectively,  in  terms  of  the 
testamentary  writings,  and  they  called  on  the 
trustees  to  pay  over  the  amount  to  them  (other 
than  Mr  Dickson),  or  to  their  nomineea.'  The 
trustees  maintained  that  they  were  bound  to 
retain  the  amount  until  the  death  of  Mrs  Dickson. 

In  order  to  settle  that  qnestion  this  Special 
Case  was  presented  to  the  Court  by  the  trustees 
of  the  first  part,  and  by  Mr  and  Mrs  Andeiaoa 
Dickson  and  their  whole  surviving  children  of 
the  second  part. 

The  question  for  the  opinion  of  the  Court  wa* — 
"Are  the  parties  of  the  first  part  bound,  npon 
the  demand  of  the  parties  of  the  second  part, 
forthwith  to  pay  over  the  said  half  of  residue  to 
the  parties  of  the  second  part,  or  to  their 
nominees  ?" 


Argued  for  first  parties — The  truster  had 
carefully  provided  that  his  daughter's  share  of 
residue  ahould  be  exclusive  of  the  jus  mariti  ot 
any  husband  she  might  marry.  Mrs  Diokson 
was  only  sixty  years  old.  Her  husband  might  die. 
and  if  she  married  again  then  the  exelositm  of 
her  husband's ^u«  mariti  would  have  to  be  given 
effect.  The  truster  evidently  had  this  contin- 
gency in  view.  The  following  authorities — 
Kippen  V.  Kippen's  Trs.,  Nov.  24,  1871,  10 
Macph.  134;  DotD  v.  KHgour's  Trs.,  Sui.  81, 
1877,  4  R.  403;  MLean's  Trs.  v.  If  Lean,  Feb. 
23,  1878,  5  B.  679— were  no  doubt  cases  in  which 
a  wife  in  similar  circumstances,  as  being  the  onlj 
person  interested  in  the  fund,  had  been  held  en- 
titled to  get  it.  But  the  principle  had  never 
been  carried  further  than  the  case  of  •  martiBge- 
oontract.  They  must  then  retain  the  fund  till  Mia 
Dickson's  death.  Reference  was  also  made  to 
Martin  v.  Bannatyne,  <tc..  March  8,  1861.  2S  D. 
70.5;  Mass<^  V.  SeoU's  Tr*.,  Dec.  6,  1872,  11 
Macph.  173 ;  Allan's  Trs.  y.  Allan  and  OtAer%, 
Deo.  12,  1872,  11  Macph.  216. 

Argued  for  second  parties — They  were  entitled 
to  get  the  funds  now,  inasmuch  as  they  were  the 
only  persons  interested.  The  oontingeney  of  Xr 
Didcson  dying  and  Mrs  Dickson  marrying  ngnin 
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at  the  age  of  sixty  was  farfetohed.  The  Oonrt 
would  not  sanotion  what  was  only  protract- 
ing the  operation  of  the  trust  without 
good  ground,  and  against  the  beneficiary's 
wish.  In  Memie*  t.  Murray,  March  5,  1876, 
3  B.  607,  the  case  was  on  all  fours  with  this, 
except  that  there  the  Court  dealt  with  a  marriage- 
contract  and  not  a  trust-deed — Ander$on  y. 
Buchanan,  June  2,  1837,  46  S.  1078;  Hope,  Jbe., 
March  16, 1870. 8  Maoph.  G99;  8mith  and  Camp. 
bOt,  May  30.  1873,  11  Maoph.  639 ;  White'*  Trt. 
y.  Whytt,  June  1,  1877,  4  B.  786— were  also 
referred  to. 
At  advising — 

LoBD  Yonno — I  haye  no  difficulty  here.  When 
I  read  the  case  I  came  to  the  conclusion  that  it 
was  one  in  which  the  trustees  had  no  doubt  of 
the  propriety  of  paying  this  money  if  they  legally 
oould.  I  haye  no  doubt  whatever  of  the  pro- 
priety, and  none  of  the  law. 

Ix>BD  CsAiaHUj. — But  for  authority  I  sbonld 
have  come  to  a  different  conclusion.  I  think 
that  when  regard  is  had  to  the  wishes  of  the 
testator,  there  can  be  no  doubt  that  he  intended 
that  income  which  he  left  to  his  daughter  Mary, 
afterwards  Mrs  Dickson,  should  in  no  case  be 
paid  to  anyone  but  herself — it  was  expressly  to 
be  payable  exclasive  of  the  ju»  mariti  of  bar 
present  or  any  future  husband.  I  do  not  think 
that  this  is  a  case  in  which  anyone  will  suffer 
any  hardship  by  the  estate  not  being  dealt  with 
differently  from  what  the  testator  directs.  If  I 
had  been  quite  satisfied  that  a  literal  compliance 
with  these  directions  would  resultin  the  trust  being 
kept  np  for  a  number  of  years,  perhaps  for  no 
purpose  whatever,  and  that  the  testator  himself 
would  have  made  a  different  arrangement  if  he 
had  been  alive  or  had  contemplated  the  present 
position  of  affairs,  then  what  the  second  parties 
here  propose  might  have  been  sanctioned.  Bat 
it  appears  to  me  that  there  is  still  a  purpose  for 
which  this  trust  should  be  kept  np.  The  testa- 
tor's danghter,  Mrs  Dickson,  is  married,  but  her 
hosband  may  predecease  her  and  she  may  marry 
again,  and  this,  I  think,  was  obviously  one  of  the 
things  which  the  testator  had  in  view.  On  this 
ground  accordingly,  had  it  not  been  for  autho- 
rity, I  should  not  have  been  a  consenting  party 
to  that  which  is  here  proposed.  A  distinction — 
the  grounds  of  which  I  myself  have  not  been  able 
clearly  to  discover — has  apparently  been  drawn 
on  this  question  between  testamentary  deeds  and 
marriage-contracts.  But  in  respect  of  these 
cases,  and  solely  out  of  respect  to  them,  I  con- 
oar  in  the  judgment  which  I  understand  your 
Ix>rd8hip8  are  to  pronounce. 

LoBD  BuTHSBrusD  CiiASK— I  couour  with  Lord 
Tonng.  I  think  the  case  very  clear  in  point  of 
propriety,  and  quite  concluded  by  autho- 
rity. 

LoBD  JxrsnoB-CLZBK — I  entirely  concur  with 
the  majority  of  your  Lordships.  It  appears  to 
me  impossible  to  say  that  the  testator  who  made 
his  settlement  in  1844,  when  his  danghter  was 
only  twenty,  should  have  had  in  his  mind  the 
state  of  affairs  which  actually  exists,  now  that  his 
danghter  has  reached  the  age  of  sixty.  I  am 
dear  that  we  should  answer  the  question  put  to 
US  in  this  case  in  the  affirmative. 


The    Court    answered    the    question    in   the 
affirmative. 

Counsel  for  First  Parties — Dickson,     Agents — 
Webster,  WiU,  <t  Ritchie,  S.S.C. 

Counsel  for  Second  Parties — Gardner.    Agents 
—Melville  A  Lindesay,  W.S. 


Tuesday,  June  22. 

FIRST    DIVISION. 

[Lord  Einnear,  Ordinary. 
WOOD  (LKE'S  trustee)  V.  MAGISTRATES 
OF  EDINBURGH. 

Sale— Sale  of  Heritage— Artidet  of  Soup—Jtit- 
deicription — Ettential  Error— Fravd—Aatxo 
qoanti  aanaria—Retemincy. 

The    articles   of    roup  at   a  'public  sale 
of    heritage,   described     as    part    of    the 
lands    of    Q,    provided    that     purchasers 
should   be   held    to    have    satisfied    them- 
selves   before    the    roup   as    to  the    suffi- 
ciency of   the  exposer's   title  and    the  ex- 
tent of  the  lots  of  ground,  and  all  other  par- 
ticulars affecting  the  same.     The  purchaser 
of  certain  lots  brought  an  action  of  damages 
s<ftne  time  after  the  sale,  on  the  ground  that 
a  part  of  one  of  the  lots  he  bought  was  in- 
cluded not  in  the  lands  of  Q  but  in  the  lands 
of  F,and  in  consequence  was  subject  to  certain 
building  restrictions  of  which   he  had  not 
known.  Ileld  that  he  had  undertaken  by  the 
conditions  of  roup  to  satisfy  himself  on  this 
point,  and  bad  therefore  taken  the  risk  of 
error,  and  had    no    action   except   on  the 
ground  of  fraud,  and  separatim,  that  he  had 
made  no  relevant  averment  of  fraud. 
This  was  an  action  by  J.  B.    W.  Lee,  8.8.C., 
Edinburgh,  against  the  Lord  Provost  and  Magis- 
trates of  the  City  of  Edinburgh,  as  administrators 
of  the  Trinity  Hospital  of  Edinburgh,  concluding 
for  payment  of  damages  for  alleged  loss  arising 
from  certain  heritable  subjects  which  he  had 
purchased  from  them,  and  the  title  to  which 
contained  building  restrictions  which  i  t  was  alleged 
by  the  pursuer  were  not  fully  disclosed  to  him. 

The  pursuer  alleged  that  the  defenders  on  21st 
February  1877  exposed  for  sale  by  public  roup, 
inter  alia,  two  lots  of  ground  marked  respectively 
6  and  7  on  the  plan  of  their  feus  in  Easter  Boad, 
Leith. 

The  pursner  bought  these  two  lots,  which 
were  stated  to  be  "  part  of  the  Trinity  Hospital 
lands  of  Quarryholes,  all  lying  in  the  parish  of 
South  Leith."  The  entry  was  at  Whitsunday 
1877. 

The  articles  of  roup  required  the  purchaser  to 
erect  within  eighteen  months  of  his  entry  a  tene- 
ment of  the  value  of  £2000  in  accordance  with 
plans  prepared  by  the  architect  of  the  superiors. 
The  pursuer  erected  two  tenements  on  the  said 
area,  which  tenements  included  several  shops. 
He  intended  that  one  or  more  of  these  shops 
should  be  used  as  a  public-house,  but  a  question 
arose  as  to  his  right  bo  to  use  the  shops. 

He  averred  that  he  called  upon  the  defenders 
as  superiors  to  produce  their  title  m  support  of 
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Ua^birttlMtfhqrlMdMfaMdtodAaai.  Beabo 
»atgitdtbitih»hadmeehmaed  tiomatber»uat»iM 
that  the  buOdint;  aiea«  feaed  to  km  wffcin  or 
•boot  the  jtmr  1853  the  subject  of  an  exennfaiaa. 
Tbqr  v«fe  prior  to  that  date  a  pait  of  th«  laada 
of  Draai  or  Forcdmm  bekmgiiig  to  Mr  Shgo  of 
I>nia»,aiid  were  at  that  time  eiennbed  for  a  por- 
tion of  the  landa  of  Qnanjholca  bekngmg  to  the 
defender*  or  tlieir  predeeeawn.  In  the  eontiaet 
of  exeambjon  it  via  apeeially  piorided  that  the 
portions  of  gnmnd  tbeieby  eonrejed  by  Mr 
81%o  to  the  defenders  or  their  predMeaaof*  were 
oouTeyed  with  and  nnder  the  eondition  and  zeal 
burden  that  "no  pnUie^ioases, small  workshopa, 
piggeries,  or  any  other  erections  to  create  a  nnis- 
aneeahaUerer  be  erected  or  jdaeed  thereon  witb- 
ont  eonaent  of  the  said  John  Siigo  or  bis  soecea- 
tors  in  the  aaid  lands  of  FoFednun."  The  pnr- 
soer  arerred  tlwt  this  contract  of  ezeambion  did 
not  appear  on  any  of  the  records,  bnt  this  waa 
admitted  in  tbe  argnment  before  the  Lord  Ordi- 
nary to  be  erroneous. 

He  further  in  his  record  (as  amended  in  the 
Inner  Honae)  stated  that  no  sneh  serritode  right 
or  teal  harden  waa  referred  to  in  tbe  artidea  of 
ronp  or  in  the  fen-cfaarter  granted  to  him, 
tbe  oolj  title  which  tbe  defenders  pro- 
doced  as  gopetion  being  an  extract  eon- 
tract  between  Messrs  Dnff,  Trotter,  and 
Nieolson,  and  tbe  Frorost  and  Council  of  Edin- 
borgb,  dated  September  1642,  and  registered  in 
tbeir  own  Conrt  books  (the  same  year)  of  tbe 
lands  of  Qoanyholss ;  that  the  defenders  never 
reyealed  the  existence  of  any  serritade  right  or 
real  harden,  bnt  concealed  it  from  him,  and  that 
there  wax  nothing  in  the  records  to  show  that  any 
of  the  gronnd  f  ened  to  him  was  part  of  Foredrom 
and  not  of  Qaarryholes,  and  that  he  had  only 
discoTered  the  existence  of  any  each  harden  from 
a  demand  made  on  him  (under  threat  of  an 
action)  on  behalf  of  the  owner  of  Dram  to  admit 
the  existence  of  it 

The  defenders  ayerred  that  by  article  12  uf  the 
articles  of  roup  it  was  provided  that  "the  feoars 
shall  be  held  to  have  satisfied  themselves 
before  tite  ronp  as  to  the  snfficiency  of  the 
expoier's  title,  and  as  to  the  extent  of 
their  respective  lots  of  gronnd,  and  as  to  all 
other  p«rtionlars  affecting  and  regarding 
the  same,"  .  .  .  and  that  the  pursuer  was  offered 
the  fullest  aooeis  to  the  Burgh  Court  books,  and 
to  the  title-deeds  in  the  City  Clerk's  office. 

They  admitted  that  a  portion  of  the  two 
lots  (old  to  the  pursuer  formed  part  of  what 
had  at  one  time  been  the  lands  of  Foredmm,  ex- 
tending to  1  ncre  lU  poles,  and  that  this  subject 
was  in  1863  acquired  by  the  governors  of  Trinity 
Hospital  under  a  contract  of  excambion  between 
them  and  John  Sligo  of  Oarmyle,  and  that  the 
contract  contained  the  prohibitions  alleged  by 
the  pursuer,  but  they  alleged  that  tbe  remaining 
portion  of  the  two  lots  sold  formed  part  of  the 
lands  of  Qaarryholes. 

The  pnrsuei  pleaded,  inter  alia — "The  defen- 
ders having  concealed  from  the  pursuer  the 
existence  of  nnd  the  restrictions  contained  in  the 
contract  of  excambion  of  1853,  and  having 
thereby  caused  loss  and  injuiy  to  the  pursuer, 
are  liable  in  damages." 

By  interlocutor  of  12th  January  1886  intima- 
tion of  the  dependence  of  tbe  cause  was  ordered 


tobea^  toW.  A.WMd,CL4-.i  

Tbe  trtee,  aabjeet  to  s  -^--It  ai  iietiiilic 
i^dt  he  placed  ob  the  ■■■sama.  appeaoed  to 

Tbe  Land  OidiMryoa  MA  Marek  USS  ^o- 
Boaaeed  the  CoBowiag  iaterioertor:— "Having 
beard  I'liwii I  aad  riaMJilmiil  ^»  easaa,  FiaA 

ariaiDg  ftosB  die  state  of  the  titlea  to  the  aobjaeta 
in  qneatioB,  and  bem  the  iniiiisilaliusM  a^ 
actings  of  tbe  AmfmUnm  with  rBfcrenee  to  tbe 
same,  an  not  relevant  to  be  lemitted  to  psodF- 
QiundnUra  allows  the  partaea  a  proof  ol  tfaor 
lespetlite  avenneats  on  neoad:  Ormmtf  l^^ 
toiedatm." 

"  Jfeis.— The  pnivaer  avcn  that  he  bw  be« 
prevented  fraoi  *~**'*~g  a  profltable  oe  of  bx 
property  by  reaaon  of  a  serritade  in  fiivtmr  of  a 
neigfaboanng  proprietar,  eonstitwted  hj  a  eon- 
tiaet of  excambion,  wiiieh  f  ochu  part  of  his  titi» 
and  tbe  exjatenee  of  whiefa  waa  eoneealed  froa 
him  by  the  defenden.  Bnt  the  title  oaanpUiBed 
of  was  on  reeozd,  for  the  Btatnrnrmt  to  tbe  ran 
trary  in  the  oondeaoendmee  waa  admitttd  at  the 
liar  to  be  incorrect;  and  by  the  eooditiona  ot 
ronp  tlie  pursoer  had  undertaken  the  dnty  of  in. 
qmring  and  satisfying  himself  as  to  the  'safll. 
deney  of  the  titles  and  the  extent  of  the  graoad. 
and  aa  to  all  other  paitienlazs  affeetiiig  the  aane.' 
It  was  iocombent  on  him  tberef ore  to  searah  the 

reoords  for  himself,  or  to  take  the  risk  of  error  in 
any  statemento  as  to  the  tiUe  wbi<dt  maij  have 
been  made  to  him  by  the  defenders. 

"It  is  true  that  notwithstanding  the  Btipnla- 
tion  in  the  articles  of  ronp  the  contract  of  mIs 
and  the  conveyance  which  followed  might  be  set 
aside  on  the  gronnd  of  fraud.  But  the>«  m  no 
averment  of  frand,  and  the  pursuer  doca  not 
attempt  to  reduce  the  contract.  Holding  aa  ha 
does  by  the  contract,  and  the  right  which  he  has 
acquired  nnder  it,  he  can  have  no  remedy  on  the 
principle  of  the  actio  guanti  nUnorii. " 

[The  mattois  npon  which  the  Lord  Oxdinarr 
allowed  the  parties  a  proof  related  to  am  alleged 
undertaking  by  the  defenden  to  oonstmot  a  main 
drain  into  which  the  boosaa  to  be  bnilt  by  the 
pursuer's  tenants  were  to  drain,  and  to  the  alleged 
failure  of  the  defenders  to  implement  tiwoy  ar- 
rangemenL  The  point  haa  no  bearing  upon  the 
present  question.] 

The  trustee  (pursuer)  reclaimed. 

Argued  for  the  reclaimer — This  waa  ivaOy  a 
serious  case  of  misrepresentation,  made  both 
verbally  and  on  the  face  of  the  titlee.  ThegioaBd 
was  sold  as  part  of  the  lands  of  Quanybolca, 
while  in  reality  it  was  part  of  the  landa  of  Fora- 
drum,  which  were  burdened  with  a  prohibition. 
The  pursuer  was  led  to  undentand  there  were  u> 
restriotiouB,  while  the  defenders  had  fnll  meaas 
of  knowledge,  it  being  their  own  property.  Thi» 
amounted  to  a  case  of  legal  frand.  BettituUo  us 
integrum  was  in  the  ciroumstanoes  impoaaibU 
because  tbe  purchaser  had  bailt  on  the  gronod 
and  disposed  of  some  of  the  bnildinga.  Dam- 
ages was  the  only  remedy.  A  proof  ought  to  be 
allowed. 

Authorities — Gihnour  v.  Hart,  Dec  8    1S75. 
8  R.  192 ;  Spenier  <£  0».  v.  IMne  cfc  Co.,  Dec  IT 
1879,  7  K.  896 :  Oritehl^  v.  GampieU,  Feb.  l 
1884,  11 R.  476;  Btairr.  Murray,  Vm.n^otUtA 
only  in  3  Bell's  Com.,  7th  ed.,  p.  268. 
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Replied  foi  respondents — The  qnestion  really 
was,  whether  the  porsner  was  entitled  to  damages 
because  the  property  which  he  purchased  in  1877 
had  not  tamed  out  bo  profitable  as  ha  expected. 
Fraud  or  essential  error  were  the  only  two 
grounds  upon  which  a  purchaser  could  void  his 
bargain,  and  there  was  no  relevant  averment  of 
either  here.  The  duty  of  making  a  search  was 
by  the  articles  of  roup  laid  on  the  pursuer. 

Authorities — HamiUon  t.  Wtttem  Bank  of 
Seotkmd,  June  12,  1868,  23  D.  1088 ;  I^erguton 
▼.  Jfotman,  3  Pat.  App.  631 ;  SrotenlieY.  MiUer, 
July  16,  1878,  5  B.  1U76,  and  7  B.  (H.  of  L.)  66. 

At  advising — 

LosD  PBmDXNT — The  bankrupt,  who  is  now 
represented  by  his  trustee,  bought  two  lots  of 
ground  which  were  exposed  for  sale  by  public 
roup  by  the  Governors  of  Trinity  Hospital,  and 
which  were  described  as  being  "part  of  the 
Trinity  Hospital  lands  of  Qoarryholes,  all  lying 
in  the  parish  of  South  Leith  and  sheriffdom  of 
Edinburgh,"  and  it  is  correctly  set  out  in  the 
oondeaoendenoe  that  the  articles  of  roup  did  not 
mention  any  servitude  right  or  any  real  burden 
affecting  the  feu. 

Now,  it  appears  that  there  was  a  misdesorip- 
tion  of  the  subjects  in  the  articles  of  roup,  and 
instead  of  these  two  lots  being  entirely  pijrt  of 
the  lands  of  Qoarryholes  we  now  know  that  a 
portion  of  one  of  these  lots,  extending  to  1  acre 
and  16  poles,  belonged  to  what  was  originally  the 
lands  of  Foredmm,  and  which  piece  of  ground 
was  acquired  by  the  Governors  of  Trinity  Hospi- 
tal in  1863  by  deed  of  excambion.  It  is  thus 
desmibed  in  the  deed  as  "All  and  whole  that 
oblong  slip  or  stripe  of  ground,  part  of  the  lands 
of  Foredmm,  lying  on  the  west  side  of  the  Easter 
Boad  .  .  .  and  measuring  1  acre  and  16  poles 
imperial  measure." 

It  was  upon  this  disposition  that  the  Governors 
of  Trinity  Hospital  were  inf  ef  t,  and  one  cannot 
therefore  resist  the  conclusion  that  there  was  a 
misdescription  of  the  subjects  in  the  articles  of 
ronp. 

The  question  which  we  have  to  determine  is, 
whether  or  not  that  descriptiou  was  material  ? 

Now,  that  of  course  must  depend  entirely  upon 
circumstances.  The  two  lots  sold  are  said  to  be 
marked  7  and  8  on  the  fening  plan  of  Easter 
Boad,  and  that  being  so  the  site  of  these  two 
plots  of  ground  ootild  easily  be  seen  and  identi- 
fied. The  misdescription  therefore  in  the  articles 
of  roup  would  have  been  a  matter  of  no  im- 
portance had  it  not  been  for  the  burdens  which 
had  been  imposed  on  the  lands  of  Foredrum. 

The  Magistrates  as  Governors  of  Trinity 
Hospital  bad  granted  a  feu-oharter  to  the  pur- 
suer Iiee,  and  he  in  terms  of  it  had  proceeded  to 
erect  tenements  on  the  ground,  and  it  was  not 
until  1884  that  the  pursuer  discovered  that  the 
lands  were  under  certain  prohibitions.  He  now 
says  that  if  the  lands  which  were  sold  had  been 
the  lands  of  Quarryholee,  as  described,  they 
would  have  been  free  from  the  restrictions  be 
now  complains  of. 

But  the  pursuer  bought  these  subjects  under 
articles  of  roup,  article  12  of  which  provides  as 
follows: — "The  feuars  shall  be  held  to  have 
satisfied  themselves  before  the  roup  as  to  the 
suflloienoy  of  the  ezi>oser's  title,  and  as  to  the  ex- 
tent of  their  respeotiTe  lots  of  ground,  and  as  to 


all  other  particulars  affecting  and  regarding  the 
same,  and  shall  not  be  entitled  to  raise  any  ob- 
jection on  account  thereof,  or  on  any  account 
whatever."  Now,  the  important  words  are, 
that  the  purchasers  are  "to  satisfy  themselves  as 
to  the  sufficiency  of  the  exposer's  title,"  and  "to 
satisfy  themselves  as  to  aU  other  particulars  affect- 
ing and  regarding  the  same. "  Such  a  condition 
neoessarily  sends  intending  purchasers  to  the 
records,  and  there  can  be  no  doubt  that  if  Mr 
Lee  had -gone  there  he  would  have  found  this 
contract  of  excambion,  and  had  he  attached  the 
same  importance  to  the  restriction  then  that  he 
seems  to  do  now  probably  he  would  not  have 
purchased  this  ground. 

In  these  circumstances  the  question  comes  to 
be,  whether  a  purchaser  coming  to  know  some- 
time after  his  purchase  has  been  made  of  restric- 
tions which  he  might  have  become  aware  of  at 
the  time  of  the  sale,  can  after  a  lapse  of  time  set 
up  a  claim  of  damages?  Upon  that  matter  I 
think  the  Lord  Ordinary's  ground  of  judgment  is 
irresistible,  and  agreeing  with  his  Lordship  as  I 
do,  I  consider  it  unnecessary  to  go  into  the  very 
nice  questions  which  were  raised  in  the  course  of 
the  discussion  before  us.  I  adopt  the  first  ground 
of  judgment  of  the  Lord  Ordinary,  and  affirm  his 
finding  that  there  is  no  relevant  averment  of 
fraud. 

IiOBDS  MmtE  and  Seass  concurred. 

LoBD  Adam  was  absent. 

The  Court  adhered. 

Counsel  for  Fursuer  —  Jameson  —  Gardner. 
Agents— W.  4  J.  Bumess,  W.8. 

Counsel  for  Defenders  —  Mackay  —  Darling. 
Agents— Millar^  Bobson,  <fc  Innes,  8.S.C. 


Tuesday,  June  22. 

SECOND    DIVISION. 

[Sheriff  of  Lanarkshire. 
SINNEETON  V.  HEBRT  *  CUNNINGHAME. 

Reparation  —  Ooal-Pit  —  P'enee  —  ContribiUory 
Negligenet—Minei  Regulation  Act  1872  (85 
and  86  Viet,  c  76),  »ee.  61. 

A  pit  about  66  yards  from  a  path- 
way used  by  the  public  was  fenced,  but  the 
fence  was  left  off  on  one  occasion  for  a  short 
time,  during  part  of  which  those  in  charge 
of  it  were  engaged  in  seeing  a  stranger,  who 
when  under  the  influence  of  drink  had  come 
to  the  pit,  towards  a  place  of  safety.  Be- 
fore the  fence  was  replaced  the  stranger  re- 
turned, and  fell  down  the  pit  and  was  Idlled. 
HM  that  the  mine-owner  was  not  liable  for 
his  death  to  his  representatives  either  under 
the  Mines  Begulation  Act  1872  or  at  common 
law. 

This  was  an  action  by  Joseph  Sinnerton  to 
recover  damages  for  the  death  of  his  son  John 
Sinnerton,  who  lost  his  life  on  13th  May  1886  by 
falling  down  a  coal-pit  near  Saltcoats,  belonging 
to  Merry  &  Cunninghame,  the  defenders. 

The  defenders*  pit  was  situated  in  a  field  near 
the  shore,  and  some  distance  from  a  public  road, 
but  about  66  yards  from  a  path  along  a  line 
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of  railway,  along  which  path  and  railway 
members  of  the  pablio  were  in  use  to  pass. 

John  Sinnerton  was  a  stranger  to  the  district. 
He  came  to  it  on  the  day  of  the  accident,  and 
after  coming  to  the  pit  to  ask  for  a  relative  there, 
went  to  the  neighbonring  Tillage  of  Stevenston 
to  call  for  bim.  In  Stevenston  he  took  a  con- 
siderable amount  of  drink  with  some  companions, 
and  became  the  worse  of  drink.  In  the  evening 
about  9  o'clock  he  appeared  in  the  engine-honse 
at  the  pit  still  the  worse  of  drink,  and'  told  the 
engineman  he  wished  work  there,  and  also  wished 
to  stop  all  night,  which  the  engineman  refused 
to  allow.  Shortly  after  that  he  was  fonnd  the 
worse  of  drink  in  the  bothy  at  the  pit,  and  after 
he  bad  been  there  some  time  the  pitmen  removed 
him  and  conducted  him  about  IRO  or  160 
yards  away  from  the  pit  on  the  way 
to  Stevenston,  and  directed  him  to  the  station 
there  and  to  the  manager's  house.  They  thenjre- 
tnmed.  A  very  short  time  afterwards  he  returned, 
and  before  he  was  seen  fell  down  the  pit.  The 
fence  at  tbat  part  of  the  pit  had  been  left  open 
for  about  twenty  minutes  by  a  miner  who  came 
up ;  but  part  of  this  time  was  accounted  for  by 
the  absence  of  the  engineman  and  others  when 
engaged  in  putting  Sinnerton  away  off  the  ground. 
At  the  place  also  there  was  a  quantity  of  sleepers 
lying  piled  up  to  a  height  of  one  and  a-half  to 
three  and  a-half  feet,  and  Sinnerton  ere  getting 
into  the  pit  must  not  only  have  got  over  them, 
but  before  that  have  gone  back  to  the  bothy 
round  an  outlying  part  of  the  engine-seat  and 
past  a  large  water-tank.  The  night  was  clear, 
and  evidence  was  led  to  show  tbat  a  sober  man 
might  safely  have  walked  at  the  spot  without 
falling  down  the  pit. 

The  Goal  Mines  Begulation  Act  1872  (35  and 
86  Vict.  cap.  76)  provides  by  section  51,  sub- 
section 14 — "  The  top  and  all  entrances  between 
the  top  and  bottom  of  every  working  or  pumping 
shaft  shall  be  properly  fenced,  but  this  shall  not 
be  taken  to  forbid  the  temporary  removal  of  the 
fence  for  the  purpose  of  repairs  or  other  opera- 
tions if  proper  precautions  are  used. " 

The  pursuer  relied  oh  this  Act  and  on  the 
common  law,  and  maintained  that  the  defenders 
had  failed  to  take  proper  precautions  against 
such  an  accident. 

The  defenders  denied  liability,  and  pleaded 
that  Sinnerton  was  a  trespasser,  and  had  con- 
tribnted  to  the  accident. 

The  Sheriff-Substitute  (Gdtrbie)  pronounced 
this  interlocutor— "  Finds  that  on  the  night  of 
the  13th  May  last  the  pursuer's  son  John 
Sinnerton  fell  into  the  shaft  of  defenders'  No.  5 
Pit  at  Auohinharvie  Colliery,  near  Stevenston  in 
Ayrshire,  and  was  killed  :  Finds  that  the  gate  or 
fence  on  the  south  side  of  the  pit  mouth  was  not 
closed,  having  been  left  open  by  some  one  of  the 
defenders'  servants  a  few  minutes  before,  and 
not  having  been  immediately  closed  by  the 
engineman  (Wilson),  whose  duty  it  was  at  night 
to  take  charge  of  the  pithead :  Finds  that  the 
deceased  John  Sinnerton  was  the  worse  of  liquor, 
and  had  gone  to  the  pit  with  the  intention  of 
staying  all  nieht  there,  but  was  put  away  by 
Wilson,  the  engineman,  and  two  other  servants  of 
defenders',  and  on  account  of  the  state  he  was  in 
was  conducted  by  them  to  a  safe  distance  from 
the  pithead,  and  that  the  deceased  must  have  re- 
tamed  to  the  pithead  without  any  lawful  reason, 


but  probably  for  the  purpose  of  spending  the 
night  there :  Finds  tbat  &e  pithead  was  infi- 
oiently  protected  on  the  Bonth  side  by  a  heap  of 
prop  wood,  over  which  the  deceased  must  taava 
climbed :  Finds,  in  these  circumstances,  that  the 
deceased  fell  into  the  shaft  and  was  killed  while 
unlawfully  trespassing  on  the  defenders'  pre- 
mises and  throngh  bis  own  recklessness  :  There- 
fore assoilzies  the  defenders  and  decerns. 

"Note. — I  think  that  the  unfortunate  lad,  for 
whose  death  his  father  here  seeks  to  reoom 
damages,  must  be  held  to  have  been  a  redleas 
trespasser.  Even,  therefore,  if  there  were  more 
serious  fault  on  the  part  of  the  defenders  than 
has  been  proved,  I  am  of  opinion  that  the  pur- 
suer could  not  recover  damages,  and  that  on  the 
authority  of  a  series  of  cases  from  Blade  v. 
Caddell,  in  1804,  downwards.  I  was  strongly 
pressed  with  Lord  Penzance's  dicta  on  the  sub- 
ject of  contributory  negligence  in  the  case  of 
Radkn  T.  L.  and  If.-W.  BaOmag  Co.  But  these 
words  must  not  be  pressed  beyond  their  fair 
meaning,  which  is  not  very  clear.  They  most 
be  construed  with  reference  to  the  case  in  which 
they  were  used,  and  they  do  not  apply  to  a  eue 
such  as  this  where  recklessness  is  combined  with 
trespass.  For  it  seems  to  me  more  than  dear 
tbat  whatever  the  law  might  have  said  if  the  lad 
had  met  with  his  death  when  he  first  came  to  the 
pit  on  at  least  a  plausible  errand,  he  was  a  tres- 
passer when  he  returned  there  in  the  dark,  after 
being  carefully  warned  away  and  removed  to  a 
safe  distance,  and  directed  on  his  way  to  Steven- 
ston, by  those  who  were  the  proper  gaardians  of 
the  pit. 

' '  Bnt  apart  from  the  special  elements  of  trespeas 
and  recklessness,  I  hardly  think  that  there  was 
fault  on  the  defenders'  side,  either  nnder  the 
statute,  if  it  is  applicable  to  a  case  of  this  kind, 
or  at  common  law.  It  must  be  observed  that  the 
fence  had  been  removed  in  the  necessary  working 
of  the  pit  not  more  than  twenty  minates  before 
the  accident  happened.  It  ought  certainly  to 
have  been  replaced  at  once  by  the  man  who 
came  up  the  shaft,  or  by  Wilson,  the  engineer,  or 
his  assistant.  But  there  are  two  oonsiderstioni 
which  either  make  the  fault  a  very  trivial  one  or 
none  at  all.  In  the  first  place,  the  open  part  of 
the  pit  was  protected  by  the  prop- wood  placed 
there  for  the  convenience  of  the  mine.  In  the 
second  place,  the  delay  in  replacing  the  fence,  so 
far  as  Wilson  and  Miller  were  concerned,  wh 
caused  by  their  anxiety  to  get  the  deceased  him- 
self removed  from  a  place  where  he  had  no  right 
to  be,  and  where  he  was  in  danger.  It  would  be 
very  hard  if  they  or  their  employers  should  be 
held  liable  for  a  small  omission  of  theirs,  which 
the  deceased  by  his  foolish  oondnct  really  ooes- 
sioned.  It  must  be  remembered  in  a  case  of  this 
kind  that  if  the  defenders  are  liable,  the  men 
whom  they  employed  are  also  primarily  liabl^ 
and  tbat  the  case  must  be  judged  precisely  as  if 
the  claim  were  made  against  tbe  workmen  who 
left  the  gate  open,  or  against  Wilson  and  Miller ; 
and  it  is  not  perhaps  unfair  to  remark  that  the 
extraordinary  increase  in  late  year*  of  aotiom  of 
reparation  for  personal  injnries  might  possihly 
be  somewhat  checked  if  employers,  when  foand 
liable,  would  insist  on  getting  relief,  so  fir  M 
possible,  from  the  men  actually  in  fault" 

The  pursuer  appealed  to  the  Court  of  Session, 
and  argued — It  was  necessary  for  the  protection 
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of  the  pablio  that  the  pit  ghonid  be  properly  | 
fenced,  and  it  was  not  properly  fenced,  aa  the 
gate  was  open  for  a  long  time,  so  that  both  at 
common  law  and  under  the  Mines  Kegnlation 
Act  1872  the  defendets  were  liable  in  damages. 
The  negligent  act  of  leaving  the  gate  open  had 
been  done  by  their  servants,  and  the  principle 
of  quifaeitperaliumfcuat  per  se  consequently  ap- 
plied. All  the  cases  went  to  show  the  common 
law  liability  of  proprietors  to  fence  openings  in 
the  ground  near  pnblic  pathways— Bio^  ▼. 
OaddeU,  Feb.  9,  1804,  M.  18,906 ;  HMop  t.  Sir 
P.  Durham,  March  14, 1842,  4  D.  1168 ;  WFtai 
▼.  Rankine't  TrutUet,  Jane  17,  1879,  6  B.  104S. 
The  defenders  were  bound  also  by  the  Mines 
Begnlation  Act  to  have  their  pit  properly 
fenced,  bnt  they  bad  not  done  this;  they  were 
therefore  liable — CHbb  v.  Grombie,  July  6,  1876,  2 
B.  886.  Sapposing  a  person  meeting  with  an 
accident  to  have  been  negligent,  if  the  defenders 
have  rendered  the  accident  possible  by  their 
negligence,  the  person  injared  or  his  represen- 
tatives were  not  barred  from  getting  damages — 
CM«r  V.  SUrlingthire  Road  Trutteet,  Jnly  7, 1812, 
9  B.  1069;  Badley  v.  L.  and  N.  W.  BaOteay 
Company,  Deo.  1,  1876,  1  App.  Ca,  754. 
Sinnerton  was  at  the  place  with  a  perfectly  legiti- 
mate purpose ;  he  went  there  to  endeavonr  to  get 
•moA—Whitelaw  v.  Moffat,  Deo.  27,  1849,  12  D. 
434;  Reid  y.  BarUmthiU  Coal  Company,  June 
17,  1858,  8  Maoq.  266;  M' Outre  v.  BarUmihiU 
Coal  Company,  June  1 7,  1868,  8  Macq.  300. 

The  defenders  argued — There  was  here  no 
breach  of  dnty  on  the  part  of  the  defen- 
ders. The  pit  was  properly  fenced  within  the 
meaning  of  the  Mines  Begnlation  Act,  and  the 
mere  temporary  removal  of  the  gate  could  not  be 
held  to  be  a  breach  of  the  statnte.  Even  sup- 
posing there  had  been  some  negligence  on  the 
part  of  the  men  who  ought  to  have  seen  that  the 
gate  was  closed  and  who  did  not,  it  was  not  every 
Degligence  of  their  workmen  that  would  subject 
ooalmasters  to  a  vicarious  responsibility,  and  so 
make  them  liable  for  a  penalty.  The  gate  would 
have  been  shut  by  the  workmen  if  their  attention 
had  not  been  taken  up  by  the  deceased.  At 
common  law  there  was  no  necessity  for  Merry  & 
Cunninghame  to  fence  their  pit,  unless  it  conld 
be  shown  that  the  pit  was  so  near  a  public  path 
that  anybody  accidentally  straying  off  the  path 
was  liable  to  fall  down  it  There  was  no  such 
public  path  here.  Sinnerton  had  caused  or  at 
least  contributed  to  his  death  by  his  own  negli- 
gence— see  Batfimr  y.  Baird  A  Brown,  Dec.  5, 
1667,  20  D.  288 ;  Lumsdm  ▼.  Ruutl,  Feb.  1, 
1866,18  D.  468. 

At  advising — 

LoBD  Jxtstiox-Olsbs — The  event  which  has 
been  the  cause  of  this  case  being  presented  to  us 
was  a  very  lamentable  one.  The  young  man 
Sinnerton  who  lost  his  life  on  this  occasion,  and 
whose  representatives  are  now  suing  for  dam- 
ages, was  evidently  the  worse  of  drink,  bnt  he 
seems  to  have  made  his  way  to  the  margin  of  this 
coal-pit  belonging  to  Merry  &  Cunninghame. 
When  challenged  as  to  his  business  there  he  said 
he  was  looking  for  work.  The  men  who  were  at 
the  work  seem  to  have  looked  after  him,  and  even 
kindly  taken  him  down  to  the  path  and  painted  out 
the  manager's  bouse  to  him.  It  seems  that  during 
the  interval  thsy  were  away  from  the  work  the 


man  Scott  had  come  np  from  the  pit,  the  gate  in 
the  f enee  round  which  was  left  open.  Probably 
if  this  young  man  Sinnerton  had  not  come  up  at 
this  time  and  so  attracted  the  notice  of  the  men 
the  gate  woold  have  been  shut.  There  is  no 
doubt  there  must  been  a  certain  amount  of  negli- 
gence ;  the  men  were  so  taken  up  with  looking 
after  Sinnerton  that  they  had  not  looked  to  see 
if  the  gate  was  properly  shut.  A  few  minutes 
afterwuds  Sinnerton  wandered  back,  and  going 
through  the  open  gate  fell  into  the  pit — the  ques- 
tion is,  whether  it  was  by  the  fault  of  the  men 
who  left  the  gate  open  that  the  accident  hap- 
pened? 

I  do  not  think  the  statute  gives  us  any  assist- 
ance. The  owners  of  the  mine,  Messrs  Merry  & 
Cunninghame,  were  bound  under  the  statute  to 
fence  the  pit  for  the  protection  of  their  workmen, 
and  the  pit  was  quite  properly  fenced.  There  is 
no  doubt  the  pit  is  only  secure  when  the  gate  of 
the  fence  is  shut,  and  it  was  the  duty  of  the  at- 
tendants to  shut  the  gates,  but  I  do  not  think  that 
that  matter  is  dealt  with  by  the  statute  at  all. 
The  proprietors  of  the  pit  are  not  liable  in  dama- 
ges because  in  the  circumstances  of  this  colliery 
the  workmen  had  left  the  gate  iu  the  fence  open. 
I  think  the  case  is  a  peculiar  one.  If  this  pit  had 
not  been  fenced  at  all,  I  do  not  know  that  Messrs 
Merry  &  Canninghame  would  have  been  liable  in 
damages  because  they  had  not  complied  with  the 
conditions  of  the  statute,  bnt  I  am  of  opinion  that 
this  young  man  Sinuerton  brought  on  his  fate  by 
bis  own  conduct  in  going  where  he  had  no  right  to 
go,  and  in  a  state  in  which  his  faculties  were  much 
confused,  and  that  the  accident  happened  from  his 
unauthorised  intmsion  into  the  defenders'  works. 
I  am  of  opinion  that  there  is  no  ground  for  finding 
the  defenders  liable  in  damages,  and  that  very 
much  on  the  grounds  expressed  by  the  Sheriff- 
Substitute  in  his  note. 

LoBD  ObaiobHjI/ — I  have  arrived  at  the  same 
condusion.  It  is  sought  to  make  the  defender 
liable  to  the  pnrsuer  in  damages  on  various 
grounds. 

The  first  and  most  obvious  of  these  is  under 
the  Mines  Begulation  Act  of  1872,  but  after  con- 
sideration I  have  come  to  agree  with  your  Lord- 
ship that  the  provisions  in  that  Act  have  no 
applicability  to  cases  such  as  this.  On  the 
evidence  there  is  no  -doubt  that  this  pit  was 
fenced  round  notwithstanding  the  fact  that  there 
was  a  gate  in  the  fence,  and  that  that  gate  was 
from  time  to  time  left  open.  I  think  all  that  the 
statute  requires  to  be  done  by  the  coal-masters 
was  done  here,  even  although  the  gate  may 
been  left  open  longer  than  was  necessary. 

Further,  I  think  there  is  no  liability  under  the 
rules  of  the  common-law.  No  doubt  the  cases 
from  Black  v.  CadeU  and  the  others  following  upon 
it  lead  to  the  conclusion  that  if  there  is  some  such 
opening  as  a  pit  or  a  quarry,  and  it  lies  open  in 
ground  contiguous  to  a  footpath  or  public  way, 
those  persons  to  whom  this  opening, — or  the 
ground  in  which  it  exists — belongs  must  take 
every  precaution  that  there  be  no  accidents,  and 
if  such  should  happen  from  want  of  such  pre- 
caution they  must  take  the  liability  for  its 
happening  even  if  the  persons  who  may  meet 
with  the  accident  by  straying  from  the  public 
way  should  be  committing  trespass.  But  there 
does  not  appear  to  be  any  such  evidence  here  as 
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in  the  case  of  Blaek  that  the  pithead  -was  near 
any  path  or  pablio  way  whence  persons  could  by 
wandering  easily  fall  into  danger.  This  is  not  to 
say  that  the  same  role  would  be  followed  in 
regard  to  all  open  pita,  but  I  do  not  wish  to  carry 
the  case  of  BJaek  any  further  than  the  case  itself 
goes.  So  with  regard  to  liability  nnder  the 
common-law  I  do  not  think  that  there  has  been 
shown  negligence  on  the  part  of  the  defenders 
either  as  regards  the  fencing  of  the  pit  or  as 
regards  the  opening' of  the  gate.  I  should  be  dis- 
posed to  say  that  negligence  has  not  been  estab- 
lished, and  that  in  consequence  of  the  attention 
paid  by  the  men  to  Sinnerton  an  omission  took 
place  in  not  dosing  the  gate,  so  that  that  acci- 
dent happened  whidi  wotUd  not  otherwise  hare 
oconrred. 

I  was  greatly  struck  with  one  incident  in  the 
case.  The  accident  was  said  to  hare  taken  place 
in  May,  not  far  from  the  longest  day,  and  before 
eleTen  o'clock  in  the  erening,  but  the  pursuer 
has  not  made  any  statement  to  the  effect  that  the 
night  was  too  dark  to  allow  Sinnerton  to  see  that 
the  gate  was  open.  I  think  it  mast  have  been 
light  enough  for  anyone  who  was  taking  care  of 
himself  to  see  his  way  about  and  notice  that  the 
gate  was  open.  I  think  that  the  judgment  of 
the  Sheriff-Substitute  ought  to  be  affirmed. 

liOBD  BuTHKBTUBD  CiiABX— I  am  of  the  same 
opinion. 

The  Court  affirmed  the  Sheriff-Substitute's 
interlocutor. 

Counsel  for  Parsner  —  Gardner.  Agents  — 
Sturrock  &  Graham,  W.S. 

Counsel  for  Defenders — Graham  Murray — 0. 
N.  Johnstone.     Agents— J.  ft  F.  Anderson,  W.S. 


HOUSE  OF  LOBDS. 


Tuadatf,  June  22. 

(Before  Lords  Blackburn,  Fitzgerald,  and 
Halsbury.) 

MACKINNON   (OILUOUR'S  TRUSTEE)  V.  THE 
GLASGOW  AND  SOUTH-WESTERN  BAIL- 
WAT  COMPANY. 
{Ante,  ToL  zxii.  p.  876,  and  12  R.  1309.) 

Carritr—Baibeajf — Agreement— Unequal  Sates. 
A  railway  company  agreed  with  certain 
coalmasters  to  carry  their  coal  at  bo  much 
per  ton  per  mile  when  carried  a  distance  ex- 
ceeding six  miles,  and  further,  that  if  they 
should  charge  any  other  trader  for  distances 
above  six  miles  for  the  same  description  of 
traffic  "lower  rates"  than  those  stipulated 
in  the  agreement,  they  should  giye  the  coal- 
masters  who  were  parties  to  the  agreement  a 
corresponding  reduction  in  the  rates  payable 
by  them,  £F«U(a.^.  judgment  of  Second  Diyi- 
sion)  that  * '  lower  rates' '  meant  lower  rates  per 
ton  per  mile,  and  t/iertfore  the  company  hay- 
ing charged  another  trader  lower  rates  per  ton 
per  mile,  hdd  that  the  coalmasters  were  en- 
titled to  a  corresponding  reduction,  though 
owing  to  the  distanoe  for  which  this  trader's 


coal  was  carried  the  lump  sum  payable  by  him 

was  greater  than  that  paid  by  the  ooalmastan 

who  were  parties  to  the  agreement. 

This  case  is  reported  in  Court  of  Session,  July 

15,  1886,  ante,  toL  xxii.  p.  875,  and  12  B.  1309. 

The  defenders,  the  Glasgow  and  South- Western 
Bailway  Company,  appealed  to  the  House  of 
Lords. 

At  delirering  judgment — 

LoBD  BiAoannBH — My  Lords,  this  is  an  ^>paal 
against  an  interlocutor  of  the  Lords  of  the  Soeond 
IHvision  of  the  Court  of  Session  is  Seotland 
dated  16th  July  1886,  affirming  an  intarlocntor  of 
the  Sheriff-Substitute,  and  ordaining  the  de- 
fenders to  make  payment  to  the  pursneis  of  the 
sum  of  £148,  16s.  l|d.  with  intereet. 

The  question  turns  upon  the  construction  of  an 
agreement  which  is  set  out,  and  of  which  I  think 
only  the  second,  ninth,  and  elerenth  arUclea  are 
in  any  way  important.  The  pursuers,  who  are 
coal-owners  in  Ayrshire,  made  an  agreement  with 
the  Glasgow  and  South-Westem  Bailway  Oom> 
pany,  the  second  article  of  which  was — "The 
second  party  reBpectirely  shall,  subject  to  article 
eleventh  hereof,  as  from  the  said  date,  pay  to  the 
first  party,  for  and  in  respect  of  the  trsAo  of  the 
second  party  before  mentioned,  the  ohaiges 
following. "  It  refers  to  the  charges  which  are  in 
the  schedule,  which  I  need  not  at  present  read  to 
your  Lordships.  I  need  only  state  that  there  are 
such  charges,  and  that  those  charge*  are  made  to 
depend  upon  the  distanoe  for  which  the  eoals 
haye  been  carried  along  the  railway. 

The  first  eight  articles  are  not  important  to 
read.  The  ninth  is  this — "It  is  hereby  provided 
and  agreed  that  in  the  event  of  the  first  party," 
that  is  to  say,  the  railway  company,  < '  charging  to 
any  other  trader  for  distances  above  six  miles,  for 
the  said  description  of  traffic,  to  any  station  or 
place,  lower  rates  than  those  stipulated  in  this 
agreement  to  be  paid  by  the  second  party, "  that  is, 
the  traders,  "then  and  in  that  event  the  Ant 
party  shall  give  to  the  second  party  a  correspond- 
ing reduction  in  the  rates  payable  by  them  for 
their  traffic  of  a  similar  description  to  sooh  sta- 
tion or  place  while  and  so  long  as  such  lower 
rates  are  charged  against  such  other  trader. "  It 
is  admitted  that  the  railway  company  do  charge 
to  Troon  (taking  one  place  for  instance)  from 
Lanemark  Colliery,  New  Cumnock,  a  rate 
which  is  considerably  lower  than  this  rate  in 
the  schedule,  and  that  they  do  continue  to 
charge  against  the  pnrsuers  Uie  sohednled  rate, 
whi(£  is  higher  oonsequenUy  than  that  which  they 
actually  do  charge  to  the  Eglinton  Company.  Aa 
attempt  has  been  made  unsuccessfully  both  before 
the  Sheriff-Substitute  and  before  the  Court  below 
(and  I  think  righUy  unsuoceasfully)  to  argue  that 
the  ninth  article  which  I  have  just  read  has  the 
effect  of  saying  that  so  long  as  they  do  not  oharge 
to  anyone  else  a  lower  sum  to  Troon  than  the 
sum  which  they  oharge  to  the  pnrsaeis  to  Troon, 
it  does  not  matter  how  much  further  they  may 
carry  gratis,  throwing  the  extra  distance  into  the 
bargain.  I  do  not  think  that  that  can  be  the  true 
construction  of  the  agreement  It  does  not  seem 
to  be  the  meaning  of  the  w<»ds,  and  oertainly 
aocording  to  my  view  of  it,  it  is  not  what  tb« 
parties  would  be  likely  to  intend.  That  being 
the  unanimous  opinion  of  the  Sheriff-Snbrtitat* 
and  of  all  the  Jadgea  of  the  Second  Divinon,  I 
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do  not  think  it  necessary  to  dwell  further  upon 
that  point. 

Bnt  then  there  oomes  a  matter  whioh  it]is  Bome- 
irhat  difBooIt  to  nnderstand.  After  that  ninth 
article  there  comes  the  tenth — "  The  present 
agreement  shall  subsist  and  endure  nntil  Uie  first 
day  of  February  in  the  year  1890."  Then  comes 
the  eleventh  article,  which  quite  eyidently  relates 
to  a  new  subject,  which  begins  thus — The  second 
article  had  provided  that  "  the  seoond  party  re- 
spectiveiy  shall,  subject  to  article  eleventh  hereof 
as  from  the  said  date,  pay  to  the  first  party  "  the 
rates  in  the  schedule.  Then  this  eleventh  article 
oomes  in  and  says — ' '  It  is  specially  agreed  that  not- 
withstanding the  rates  or  charges  before  specified, 
the  first  party  shall  be  entitled  to  charge,  and  the 
second  party  shall  be  bound  to  pay,  rates  or 
charges  similar  to  those  which  may  for  the  time  be- 
ing be  chafed  to  and  paid  by  the  Eglinton  Iron 
Company  in  respect  of  the  carriage  of  common 
and  fireclay  bricks  and  tiles,  and  coal  and  dross, 
for  land  sale  and  shipment,  nqt  exceeding  the 
scale  of  rates  and  charges  paid  by  the  second 
party,  immediately  preceding  the  first  day  of 
January  1874,  and  in  the  event  of  any  consider- 
ation being  given  to  the  Eglinton  Company  for 
raising  them,  a  similar  consideration  shall  be  given 
to  the  second  party  to  this  agreement"  Now, 
what  is  the  meaning  of  that?  The  contention 
has  been  that  the  effect  of  that  article  is  to  say 
that  BO  long  as  the  Eglinton  Company  are  charged 
as  much  as  or  more  than  the  pursuers,  the  pur- 
sneis  have  no  right  to  complain,  and  no  right  to 
redress  thoagh  the  ninth  clause  is  broken — 
that  they  cannot  recover  on  that  ground.  It  is 
difficult  to  understand  this  eleventh  stipulation 
without  having  seen  the  whole  of  the  agreement 
with  the  Eglmton  Company  and  knowing  the 
facts  about  it,  so  as  to  see  what  that  agreement 
actaaUy  was.  The  only  thing  that  it  is  material 
to  consider  at  present  is — Does  the  mere  fact 
(whioh  is  all  that  is  averred — and  I  think  it  is  not 
at  all  disputed)  that  the  Eglinton  Company  do 
actually  pay  a  higher  sum,  deprive  the  pursuers 
of  the  right  to  recover  the  £148  which,  according 
to  the  construction  I  have  already  put  upon  the 
previous  article  of  the  agreement,  has  been  wrong- 
fully extorted,  if  I  may  use  the  phrase,  from  them 
in  consequence  of  the  railway  company  having 
carried  more  cheaply  the  coals  from  the  Iiane- 
mark  Colliery?  I  cannot  see  it.  It  is  very 
difficult  indeed  to  construe  this  agreement  with- 
out having  the  whole  of  the  Eglinton  agreement 
before  us  and  seeing  what  the  Eglinton  Company 
were  doing ;  but  this  much  I  may  say — it  is  what 
the  Lord  Justice-Clerk  says — indeed  it  is  the  whole 
of  what  he  says  upon  this  point — they  say  "  if 
the  Eglinton  Company  are  charged  no  more  than 
the  charge  now  made  against  the  oomplainers, 
they  are  not  within  the  ninth  clause  at  lUl.  But 
I  am  not  prepared  to  give  effect  to  that  conten- 
tion, and  on  the  whole  matter  I  think  the 
company  is  here  in  the  wrong." — (See  ante, 
vol.  xiii.,  p.  878).  I  thoroughly  agree  in 
that.  I  have  felt  rather  a  desire  myself  to  say 
•  little  more  'than  merely  to  say  that  ;I  am 
not  prepared  to  give  effect  to  that  contention, 
but  upon  looking  at  it  I  find  that  it  all  comes 
round  to  that  The  burden  is  very  strong  indeed 
upon  the  company  to  show  that  article  eleven 
does  bear  snoh  a  oonstmotion  as  to  nullify  article 
nine'  whioh  goes  before  it    They  have  not  giren 


any  grounds  for  that,  and  oonsequeutly,  my 
Lords,  I  do  not  think  I  can  go  much  further 
than  to  repeat  again  what  the  Lord  Justice-Clerk 
has  said,  namely,  that  I  am  not  prepared  to  give 
effect  to  that  contention. 

That  being  so,  I  think  that  the  interlooator 
appealed  against  is  right,  and  that  the  appeal 
now  lodged  ought  to  be  dismissed  with  costs,  and 
I  move  your  Lordships  accordingly. 

LoBD  FiTzoxBAiiD — My  Lords,  I  entirely  con- 
cur in  the  judgment  just  delivered.  I  only  desire 
to  say  as  to  article  eleven  that  I  have  found 
great  difficulty  in  understanding  the  argument 
as  to  its  effect  and  operation,  and  I  am  not  at  all 
sure  that  I  have  a  very  clear  conception  of  it  at 
present,  but  I  certainly  do  decline  to  offer  an 
opinion  upon  an  agreement  whioh  is  not  before 
ua,  and  which  if  it  was  to  be  relied  upon  iii  the 
manner  in  which  it  has  been  relied  upon  to-day 
by  the  Lord  Advocate,  ought  to  have  been  put 
forward  prominently  by  the  defenders,  and 
ought  to  have  been  before  your  Lordships  now. 

There  is  one  point  I  may  advert  to.  As  I 
understand  the  case  as  it  stands,  it  is  this.  The 
condition  of  things  at  the  time  this  agreement  of 
1876  was  entered  into  was  that  the  ooalmasters 
were  then  paying  rates  under  the  agreement  of 
1874.  The  Eglinton  Company  were  then  paying 
rates  in  a  lesser  degree  under  their  own  speciu 
agreement  which  is  not  before  us.  The  object 
and  intention  of  the  parties  seem  to  have  b<e«n 
to  equalise  these  two  things.  The  result  was,  as 
I  understand  by  the  answer  to  an  inquiry  wbdch 
I  made  in  the  course  of  the  argument,  tiiat  the 
schedule  of  rates  under  this  agreement  and  the 
rates  payable  by  the  Eglinton  Company  repre- 
sented the  same  thing;  they  were  equal  in  degree 
as  I  nnderstand  it,  and  there  has  been  no  change 
of  circumstances  since.  The  Eglinton  rates  have 
not  been  altered.  There  is  indeed  a  statement 
that  they  have  been  diminished  in  reference  to 
one  particular  colliery,  but  that  being  objected 
to  they  were  immediately  increased  again,  and 
potentially  the  state  of  facts  is  the  same  now  as 
it  was  when  this  agreement  was  entered  into  in 
1875. 

My  Iiords,  we  construe  every  agreement  not 
according  to  circumstances  whii^  may  arise,  but 
according  to  the  circumstances  existing  at  the 
time  the  agreement  was  entered  into.  We  have 
not  the  Eglinton  agreement  before  us,  and  I  am 
at  a  loss  to  see  what  effect  it  can  have  upon 
article  nine  of  this  agreement  Article  nine 
speaks  of  the  "rates  stipulated  in  this  agree- 
ment/' These  are  the  rates,  and  if  there  had  been 
any  change  of  rates  under  article  eleven,  that  change 
of  rates  would  still  represent  rates  "stipulated  for 
in  this  agreement,"  and  would  leave  as  to  these 
rates  article  nine  in  fall  force.  The  truth  is  that 
there  has  been  no  change.  I  do  not  know  that  the 
case  oomes  before  us  in  a  light  in  which  we  ought 
to  express  any  opinion  upon  it  so  far  as  regards  the 
Eglinton  agreement.  Upon  the  statement  which 
is  before  us,  therefore,  I  quite  agree  with  my 
noble  and  learned  friend  that  as  to  this  article 
eleven  the  less  said  the  better  ;  but  X  cannot  re- 
frain from  making  this  observation,  that  the  whole 
language  of  article  eleven  points  to  an  increase  of 
rates  and  not  to  a  diminution — it  points  to  an 
authority  to  charge  on  the  one  side,  and  a  liability 
to  pay  on  the  other.    Yon  will  find  that  the  only 
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additional  stipnlation  is  that  in  the  event  of 
the  railway  company  hsving  bribed  the  Eglinton 
Company  to  submit  to  an  inorease  of  rates,  it 
ahail  give  exactly  the  same  bribe  to  the  coal- 
masters  as  it  has  given  ^  the  Eglinton  Company. 

LoBD  HAiiSBintT — My  Lords,  I  cannot  help 
thinking  that  the  question  which  is  raised  npon 
article  9  of  this  agreement  is  absolutely  free 
from  doubt.  I  think  that  when  the  words  ' '  lower 
rates  than  those  stipnlated  in  this  agreement" 
and  "a  corresponding  reduction  in  the  rates" 
spoken  of  in  the  latter  part  of  the  clause  are 
looked  at,  it  is  luee  elarivg  that  what  the  parties 
were  contemplating  was  the  proportionate  relation 
of  the  charges  to  be  made  to  the  work  to  be  done 
by  the  company.  Therefore  I  am  of  opinion 
that  the  first  contention  of  the  appellants  here 
mast  falL 

With  reference  to  the  eleventh  clause,  I  must 
confess  myself  unable  quite  to  follow  the  reason- 
ing of  the  Sheriff-Substitute,  and  to  some  extent 
of  one  of  the  learned  Judges  in  the  Court  below, 
but  I  do  not  propose  to  give  any  exposition  of 
my  own  of  this  eleventh  clause,  because  I  believe 
that  the  materials  are  not  before  your  Lordships 
which  would  sufficiently  enable  us  to  form  a  pre- 
cise notion  of  what  the  clause  contemplates.  It 
is  enough  in  this  case  to  say  that  I  think  it  woold 
be  an  unreasonable  construction  of  the  agree- 
ment as  it  stands  to  suppose  that  clause  eleven  is 
intended  to  over-ride  and  control  the  effect  of 
clause  nine.  I  can  conceive  of  a  number  of  circum- 
staqces,  and  amongst  them  I  can  conceive  of  an 
agreement  with  the  Eglinton  Company  such  as 
would  render  the  provision  of  clause  eleven  not  an 
unreasonable  and  not  an  unintelligible  one,  saving 
nevertheless  all  the  rights  which  are  conferred  by 
clause  nine  upon  the  parties  to  this  agreement. 

Under  these  circumstances,  my  Lords,  I  quite 
concur  with  the  rest  of  your  iJordships  on  the 
judgment  which  has  been  moved  by  the  noble 
and  learned  Lord  on  the  woolsack. 

Interlocutor  appealed  against  affirmed,  and 
appeal  dismissed  with  costs. 

Counsel  for  Pursuer  (Respondent)— Moulton, 
Q.O.— M'Laren.  Agents — Dumford  A  Co.  for 
Gordon,  Pringle,  Dallas  <fc  Co.,  W.S.— James 
Bobertson,  Kilmarnock. 

Counsel  for  Defenders  (Appellants)  —  Lord 
Advocate  Balfour,  Q.O.— Sir  B.  Webster,  Q.O.— 
B.  S.  Wright  Agent— W.  A.  Loch  for  John 
Clerk  Brodie  A  Sons,  W.S. 


OOUET    OF    SESSION. 

Wednesday,  June  23. 
FIBST    DIVISION. 

HIGGINBOTHAU'S  TRUSTEES  V.  HI6GIK- 
BOTHAM. 

Stuband  and  Wife— Marriage-Contract— Income 
not  OonteyedforPurpotet  of  Contract— Radical 
Bight. 

By  an  antenuptial  contract  of  marriage 
the  whole  estate  of  which  the  wife  was  then 
possessed,  or  to  which  she  might  aaooeed, 


was  conveyed  to  trustees  for  the  pnrpoMa 
therein  specified,  viz.,  for  behoof  of  the 
husband,  in  the  event  of  his  survivanae,  in 
liferent  to  the  extent  of  one-balf,  and  for 
behoof  of  the  children  of  the  marriage  in 
fee.  There  was  no  direction  as  to  the  in- 
come of  the  estate  ttanU  matrinumio.  Sub- 
sequent to  the  marriage  the  wife  ancoeeded 
to  moveable  estate.  Held  that  as  the  wife 
had  only  divested  herself  of  her  estate  in  so 
far  as  die  had  directed  it  to  be  applied  to 
certain  purposes,  she  was  entitled,  in  virtue 
of  her  radical  right,  to  the  income  of  her 
estate  during  the  subsistence  of  the  mar- 
riage. 

By  antenuptial  contract  of  marriage,  dated  Sd 
October  1863,  Charles  Titus  Higginbotham 
made  certain  provisions  for  his  wife  and  child- 
ren, and  in  security  of  the  obligations  so  under- 
taken, assigned  to  the  trustees  therein  named  a 
policy  of  insurance  on  his  own  life  effected  in 
contemplation  Sf  the  marriage. 

On  the  other  hand  the  wife,  Mrs  Agnea  Ker  or 
Higginbotham,  assigned,  disponed,  conveyed,  and 
made  over  to  the  trustees  therein  named  her  whole 
estate,  heritable  and  moveable,  then  belonging 
to  her,  or  to  which  she  might  succeed  during  the 
subsistence  of  the  marriage,  for  the  ends,  nses, 
and  purposes  therein  set  forth,  viz. — "For  bo- 
hoof  of  the  said  Charles  Titus  Higginbotham  in 
the  event  of  his  surviving  her,  in  liferent  for  his 
liferent  alimentary  use  allenarly,  and  not  affect- 
able  by  his  debts  or  deeds  or  the  diligence  of  his 
creditors,  but  to  the  extent  of  one-half  only  of 
her  said  means  and  estate,  and  for  behoof  of  the 
child  or  children  of  the  said  intended  marriaga 
in  such  proportions  as  she  may  appoint,  or  if  no 
appointment  be  made  by  her,  equally  in  fee,  and 
failing  a  surviving  child  of  said  marriage  for  be- 
hoof of  her  own  nearest  heirs  or  assignees." 

Children  were  bom  of  the  marriage. 

Mrs  Higginbotham  succeeded  to  certain  move- 
able property  in  1877,  which  the  marriage-con- 
tract trustees  received  in  virtue  of  the  oonvey- 
anoe  in  the  marriage-contract. 

This  was  a  Special  Case  to  which  Archibald 
Qalbraith  and  Others,  the  marriage-contract  tms- 
tees,  were  the  parties  of  the  first  part,  Mr  and 
Mrs  Higginbotham  the  parties  of  the  aeoond 
part,  and  the  children  of  the  marriage  and 
their  euraior  ad  litem  the  parties  of  the  third 
part. 

The  case  set  out  that  the  marriage-conliact 
made  no  provision  for  the  application  of  the  in- 
come of  the  funds  conveyed  by  Mrs  Higgin- 
botham in  trust  during  her  own  life,  and  that 
the  parties  of  the  first  part  were  advised  that 
without  judicial  authority  they  were  not  in 
safety  to  part  with  the  income. 

The  parties  of  the  second  part  maintained  ttiat 
it  having  been  solely  through  inadvertence  that 
no  provision  was  made  in  the  contract  for  the 
application  of  the  income  of  Mrs  Higginbotham'* 
funds  during  her  life,  and  there  being  no  ditee- 
tion  to  accumulate  snch  income,  Mrs  Higgiii- 
botham  was  entitled  to  receive  the  income  al- 
ready accrued,  and  to  receive  the  \rtiole  ineoma 
of  the  funds  as  it  fell  due  during  the  subsiatenca 
of  the  marriage,  and  during  her  own  life  in  the 
event  of  her  surriving  her  husbaod. 

It  was  maintained  on  behalf  of  the  parties  of 
the  third  part  that  the  trustees  were  bonnd  to 
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•oonmnlate  the  income  of  the  tmat  fands  for 
their  benefit. 

The  qneationa  stated  for  the  opinion  of  the 
Court,  were  these — "la  Mrs  Agnes  Ker  or 
Higginbotham  entitled  to  receiTe,  and  are  the 
parties  of  the  first  part  entitled  and  bonnd  to 
pay  to^er,  the  income  aocmed,  and  hereafter  to 
aocme  npon  the  fands  conveyed  by  her  in  trust 
aa  aforesaid  daring  the  joint  lives  of  herself  and 
her  hosband,  and  dnriog  her  own  life  in  the 
event  of  her  snrviving  him  7  or,  Are  the  parties 
of  the  first  part  boand  to  accomulate  the  income 
of  the  said  trust  funds  during  the  life  of  Mrs 
Higginbotham?" 

Argued  for  the  second  parties — The  income  of 
the  wife's  estate  was  ondispoeed  of  by  the  marriage 
contract,  aod  therefore  the  wife  was  entitled  to  it 
in  virtue  of  her  radical  right.  There  might  be  no 
children  of  the  marriage,  and  yet,  according  to 
the  opposite  contention,  the  income  was  to  be 
accomalated — Lindtay  v.  Lindtay,  Jane  19, 
1847,  9  D.  1297 ;  Lovey  v.  Tmnent,  March  11, 
18S4,  16  D.  866 ;  Bamtay  v.  Bamsay'i  Trutteei, 
November  24,  1871,  10  Macph.  120;  Mackenzie 
T.  Mackentie't  Tnuteei,  Jniy  10,  1878,  6  B. 
1027. 

Ai^ed  for  the  first  and  third  parties — The 
question  was  one  of  intention,  which  was  to  be 
gathered  entirely  from  the  terms  of  the  deed — 
Boyal  Infirmary  of  Edinburgh  v.  Mvir's  Trui- 
ieet,  December  16,  1881,  9  B.  632.  A  reference 
to  intention  was  not  so  admissible  in  the  case  of 
a  contract  as  in  the  case  of  a  testamentary  deed 
—Sturgit  v.  Meiklam'i  Trutteei,  Jane  18,  1865, 
8  Macph.  (H.L.)  70.  The  case  could  only  be 
decided  in  favour  of  the  second  parties  by  read- 
ing into  the  deed  a  clause  which  was  not  there. 
The  fee  vested  in  the  children  at  birth — Miller  v. 
Pinkii/'»  Triuteei,  February  25,  1876,  8  B. 
(H.L.)  1.  The  income  must  be  held  for  the 
ultimate  porjxises  of  the  deed,  on  the  principle 
of  aeeetiorium  tequitur  prineipale — OiUetpie*  r. 
Mwnkatt,  M.  App. ,  voce  Aecettorium,  Sco. ,  No.  2  ; 
Purtell  V.  Slder,  Jane  18,  1865,  3  Macph.  (H.L.) 
69;  Tretanion  v.  Vivian,  2  Ves.  Sen.  480. 

At  advising — 

IiOBD  Pbbsident— In  regard  to  a  marriage 
where  there  has  been  a  marriage-contract  the 
first  consideration  is  how  the  spouses  are  to  live. 
If  they  have  no  property,  tben|of  course  they 
must  Uve  by  their  industry  alone,  but  if  they 
have  any  property,  either  in  possession  or  in  ex- 
pectancy, they  surely  look  to  that  aa  a  source 
from  which  they  are  to  derive  income  and  enable 
them  to  sustain  the  burdens  of  married  life,  pro 
tanto  at  least.  It  would  be  a  very  strange 
marriage-oontraot  that  settled  the  property  be- 
long^g  to  the  one  spouse  or  the  other  in  fee  only 
upon  the  children  without  making  any  provision 
of  the  income  for  the  spouses.  Tet  that  is  really 
the  principle  upon  which  it  is  proposed  that  we 
should  construe  this  deed.  I  Uiink  that  so  un- 
natural an  idea  as  that  would  require  very  strong 
language  to  make  it  effectnaL 

Now,  I  do  not  see  any  difflonlty  about  this 
deed  except  that  it  is  very  ill  expressed  and  very 
badly  drawn.  As  to  the  intention  of  the  deed 
I  have  no  doubt,  and  the  expression  ' '  intention  "  I 
do  not  use  in  the  same  sense  I  would  in  con- 
struing a  will,  but  as  I  would  use  it  in  oonstming 
any  onenms  oontraot. 


The  husband  here  had  no  fortune,  and  the 
settlement  he  makes  is  by  way  of  personal  obli- 
gation, and  the  only  security  is  a  policy  of  in- 
surance, which  was  effected  in  contemplation  of 
the  marriage.  The  lady  had  expectations,  and 
therefore  she  conveys  to  the  trustees  all  that  she 
may  acquire  'during  the  subsistence  of  the  mar- 
riage. But  a  conveyance  of  that  kind  did  not 
divest  the  lady  at  all  of  estate  to  which  she 
might  succeed  or  was  then  in  possession  unless 
the  money  or  the  property  so  conveyed  was 
directed  to  be  applied  to  marriage-contract  pur- 
poses. She  was  divested  only  so  far,  and  so  far 
as  there  are  no  such  directions  she  remained  the 
absolute  owner,  and  the  marriage-contract  trust 
was  a  mere  burden.  That  principle  was  clearly 
given  effect  to  in  the  cases  of  Iiam»ay'$  Truitee* 
and  Ifevdandt.  There  are  three  branches  of 
Nemland*'  case — the  two  branches  to  which  I 
refer  are  those  contained  in  9  B.  1104  [July  14, 
1882J,  and  11  B.  481,  February  1,  1884. 

Therefore  in  regard  to  this  conveyance,  as  in 
regard  to  every  other,  we  have  to  inquire  to  what 
extent  the  property  has  been  settled  on  the 
objects  of  the  marriage-contract — in  other  words, 
to  what  extent  the  property  is  directed  to  be 
applied  to  such  purposes.  The  words  used  in 
the  deed  are  that  the  trustees  are  to  hold  the 
property  for  the  ends,  ases,  and  purposes  follow- 
ing, viz.  —  "  For  behoof  of  the  said  Charles 
Titus  Higginbotham,  in  the  event  of  his  sur- 
viving her,  in  liferent  for  his  liferent  alimentary 
use  allenarly,  and  not  affectable  by  his  debts  or 
deeds  or  the  diligence  of  his  creditors,  but  to 
the  extent  of  one-half  only  of  her  said  means  and 
estate,  and  for  behoof  of  the  child  or  children  of 
the  said  intended  marriage,  in  such  proportions 
as  she  may  appoint,  or  if  no  appointment  be 
made  by  her,  equally  in  fee,  and  failing  a  sur- 
viving child  of  said  marriage  for  behoof  of  her 
own  nearest  heirs  or  assignees."  Now,  the 
children  of  the  marriage — leaving  out  of  view  in 
the  meantime  the  partial  liferent  given  to  the 
husband — are  the  only  parties  for  whose  benefit 
the  money  was  settled.  They  are  naieituri,  and 
may  never  come  into  existence ;  the  maniage 
may  endure  for  a  long  time  without  there  being 
any  children,  and  may  be  dissolved  without  there 
being  any  children.  But  in  all  these  contin- 
gencies, according  to  the  contention  of  the  first 
and  third  parties,  no  part  of  the  money  was  to  be 
used  or  enjoyed  by  the  spouses  during  the  sub- 
sistence of  the  marriage.  So  far  from  being 
supported  by  the  words  of  the  clause,  I  think  the 
words  of  the  clause  are  repugnant  to  such  an 
idea.  The  estate  is  dealt  with  as  the  estate  of 
Mrs  Higginbotham,  for  the  power  of  appointment 
is  in  her  alone,  and  in  the  event  of  there  being 
no  children  it  is  settled  on  her  heirs.  The  con- 
tingent right  of  the  children  of  the  marriage  is 
the  sole  burden  on  Mrs  Higginbotham'a  estate; 
that  is  the  plain  meaning  of  the  deed. 

Now,  what  is  that  contingent  right?  It  is  de- 
clared to  be  a  right  of  fee  as  distinguished  from 
a  right  of  liferent  That  the  liferent  right  was 
in  contemplation  of  the  person  who  framed  the 
deed  is  plain  from  the  fact  that  the  husband  gets 
a  partial  liferent  in  the  event  of  his  survivanoe. 
The  deed  is  no  doubt  foolishly  and  ignorantly 
drawn,  but  that  the  income  is  to  be  enjoyed  by 
the  spouses  ttanU  matrimonio  appears  from 
every  line.    I  think  that  the  income  aoorning 
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during  the  snbaistence  of  the  marriage  has  not 
been  disposed  of  In  saoh  a  way  as  that  the 
trnstees  are  entitled  to  withhold  it  from  the 
granter  of  the  deed.  I  think  the  right  to  the 
income  remaineil  in  Mrs  Higginbotham  as  maoh 
after  she  had  executed  the  deed  as  before.  The 
result  of  holding  aught  else  appears  to  me  most 
startling,  for  then  under  no  conoeivable  circnm- 
stanoes  wonld  any  snooession  coming  to  Mrs 
Higginbotham  be  enjoyed  by  the  sponses.  They 
might  be  in  poverty,  and  Mrs  Higginbotham 
might  snooeed  to  a  large  earn  of  money,  bnt  the 
sponses  could  not  benefit  to  the  extent  of  one 
penny.  They  would  be  kept  in  poverty  in  order 
that  there  might  be  an  aconmulation  for  children 
who  might  never  come  into  existence. 

I  think  we  should  answer  the  questions  in  con- 
formity with  these  views,  by  affirming  the  first 
and  negativing  the  second. 

liOBD  Musa— I  am  of  the  same  opinion. 

The  clause  which  we  have  to  construe  is  this 
conveyance  to  trustees,  and  we  can  only  gather 
from  the  purposes  expressed  what  the  trustees 
are  entitled  to  do  with  the  money.  Now,  while 
there  is  a  conveyance  to  the  trustees  of  all  the 
wife's  property,  there  is  no  direction  what  to  do 
with  the  income  of  the  property  so  conveyed. 
There  is  evidently  an  omission,  and  we  are  asked 
what  is  to  be  done  with  this  undisposed  of 
income. 

I  agree  with  your  Lordship  that  the  radical 
right  being  in  this  lady,  all  that  she  did  not 
expressly  oonvey  away  remains  in  her.  I  think 
that  is  the  sound  principle  as  it  was  laid  down  in 
the  cases  of  Banuay  and  NtwlandM.  The  trustees 
have  no  power  to  accumulate  the  income,  for 
they  are  not  told  to  do  so.  I  think  it  was  the 
intention  of  the  parties  that  the  income  should 
be  available  for  the  wife  and  her  husband,  and 
that  after  her  death  the  direction  to  the  trustees 
should  come  into  operation. 

LoBD  Beasd — I  quite  agree  with  the  argument 
that  was  submitted  for  the  first  and  third  parties, 
that  in  construing  this  deed  one  must  look  only 
to  the  terms  of  the  deed.  Taking  that  view,  I 
think  that  according  to  the  sound  construction  of 
the  deed  this  lady  has  not  settled  her  property  so 
as  to  deprive  her  of  the  income  during  the  sub- 
sistence  of  the  marriage.  It  is  true  that  for 
certain  purposes  she  has  conveyed  away  her  pro- 
perty, and  that  from  the  date  of  the  conveyance 
the  title  ia  in  the  trustees.  Bat  on  the  question 
for  what  purpose  she  has  so  conveyed  it,  it  appears 
to  me  that  the  only  purposes  are  that  if  the  hus- 
band survives  he  is  to  have  the  liferent  of  one- 
half,  and  that  if  there  are  children  they  are  to 
get  the  fee.  There  ia  so  strong  a  presumption 
against  the  notion  that  one  or  both  of  the  sponses 
are  to  be  taken,  by  mere  conveyance,  to  have 
divested  themselves  of  the  right  to  the  income  of 
their  estate  that  I  think  nothing  short  of  an 
express  clause  would  be  sufficient  In  oases 
where  a  testator  leaves  his  estate  to  trustees  with 
a  direction  to  oonvey  the  fee  to  beneficiaries,  but 
postpones  the  period  of  payment  imtil  the  bene- 
floiaries  reach  the  age  of  twenty-one  or  twenty- 
five,  it  has  been  held  that  the  income  is  thereby 
disposed  of.  Bnt  the  important  element  here  ia 
wanting  in  those  cases,  for  of  course  the  granter 
Of  tk  trast-dispoBition  and  settlement  divests  him- 


self not  only  of  all  title  to  his  property,  but  also 
of  all  interest.  He  could  retain  no  light,  for  his 
life  ceases  before  the  deed  comes  into  opeimtiaD. 
When,  however,  as  in  this  case,  there,  is  no 
direction  as  to  the  disposal  of  the  income  by  the 
trustees,  the  granter  from  whom  the  right  of  pro- 
perty comes  has  the  right  to  the  income,  and 
accordingly  I  think  this  lady  is  entitled  to  the 
income  of  the  property  so  far  as  it  oame  from 
her. 

LosD  AsAx  was  absent 

The  Court  answered  the  first  question  in  the 
affirmative,  and  the  second  in  the  negative. 

Oounsel  for  First  and  Third  Parties— Low- 
Horn.     Agent— P.  J.  Martin,  W.8. 

Oounsel  for  Second  Parties — Jameson — w^Ttin 
Agent— F.  J.  Martin,  W.& 


Friday,  June  25. 

SECOND    DIVISION. 

[Sheriff  of  Aberdeen,  Kincardine, 
and  Banff. 

QEORGE  &  JAHB8  LTON  V.  ASDVBBOiS. 

iMue—Tmant't  OkUm  of  Damage*— BenuncM- 
(ion  ofLeaie. 

The  tenant  of  a  market  garden,  after 
certain  complaints  of  damage  by  flooding 
through  the  landlord's  alleg^  fault,  got  into 
difficulties,  and  renounced  the  lease  without 
making  in  the  renunciation  any  reservation 
of  a  daim  for  damages.  Hdd  that  ha  wm 
barred  from  subsequently  itnri«tin£r  jjx  sneh  a 
claim. 

Leaie—DtUy  of  Land3ord— Drain. 

The  landlord  of  a  market  garden  provided 
a  drain  of  sufficient  capacity  to  cany  the 
natural  flow  of  water  from  adjoining  lands 
belonging  to  him,  also  let,  and  on  a  higher 
level,  through  the  garden.  The  garden  WM 
flooded  through  the  drain  on  the  higher  lands 
becoming  choked.  Held  that  the  duty  of 
cleaning  it  belonged  not  to  the  landlord  bat 
to  the  tenant  of  the  higher  land,  and  that 
the  landlord  was  therefore  not  reeponsiUe  to 
the  tenant  of  the  garden. 

On  27th  September  1879  Oeorge  t  James  Lyon, 
gardeners,  agreed  to  lease  from  Mr  James  Ander- 
son of  Hilton,  in  Aberdeenshire,  a  pieoe  of  gronnd 
known  as  Westfield,  on  the  possession  of  Ead- 
again.  The  ground  taken  was  to  be  used  as 
a  market  garden.  Adjoining  the  lands  of  Wwt- 
field,  and  on  higher  ground  was  the  farm  of 
Smitfafield,  belonging  also  to  the  estate  of  Hilton. 
Through  the  lands  of  Smithfield  ran  a  stream  which 
had  been  formerly  need  to  drive  the  threehing- 
mill  at  Smithfield.  This  stream  was  oondnoted 
along  an  open  ditch,  but  at  the  end  of  the  diteh 
was  a  pipe  or  covered  waterway  which  oondnoted 
the  stream  under  a  road  leading  from  the  farm- 
steading  of  Smithfield.  About  a  year  befora  tbe 
Lyons'  lease  b^an  Anderson  had  brought  a  new 
flow  of  water  into  the  mill-djcm  from  «»"«tfnrr 
farm  belonging  to  him. 
The  Uessn  Lyon  entered  upon  oeoiq^aney  ia 
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Martinmaa  1879.  They  oocnpied  till  1884,  in 
September  of  which  year  Anderson  nsed  seqaes- 
tration  for  rent,  and  on  4th  Ootober  they  re- 
nounced the  lease  and  remoTed  from  possession. 

This  was  an  action  by  Messrs  Lyon  for  £40 
damages  for  flooding  of  their  land  through  the 
alleged  fault  of  Anderson.  The  principal 
item  in  the  damages  claimed  was  on  ac- 
count of  a  large  amount  of  potatoes  said  to 
have  been  destroyed  in  a  flood  in  December 
1882.  They  stated  that  the  pipe  or  covered 
waterway  already  referred  to  was  insufficient 
to  convey  the  water  which  had  to  pass  down  it, 
that  in  winter  1881  to  1882,  on  17th  December 
1882,  and  on  17th  Febmary  1883,  much  damage 
was  done  them  by  flooding.  It  appeared  that 
on  19th  December  1882  the  Messrs  Lyon  wrote 
to  Mr  Anderson's  Aberdeen  agents  a  letter 
in  which  they  said — "We  are  sorry  to  have 
again  to  acquaint  yon  with  the  fact  that  our  land 
has  been  a  second  time  since  our  occupancy 
flooded  by  water  from  Mr  Donald's  dam,  and  the 
very  essence  of  the  soil,  and  in  the  channels  cat 
the  whole  soil  itself,  swept  away  .  .  .  We  hereby 
therefore  assert  our  claim  for  compensation,  and 
expect  it  will  be  favourably  received."  On  19th 
Febmary  1888  Uiey  wrote  to  Mr  Anderson's 
agents  stating  that  much  of  the  finest  soil  had 
again  been  carried  away  by  another  flood,  and  that 
they  held  the  landlord  responsible  for  the  damage. 

The  pnrsners'  allegations  were  denied  by  the 
defender,  and  it  was  averred  that  the  defender 
agreed  to  accept  the  renunciation  as  at  Novem- 
ber 1884  on  the  distinct  footing  that  all  ques- 
tions were  thereby  settled  and  departed  from. 

The  letter  of  renunciation  merely  stated — "  We 
.  .  .  are  to  remove  from  the  possession  occnpied 
by  ns  as  a  market-garden  at  the  term  of  Martin- 
mas 1884." 

The  defender  pleaded — "(2)  Assoming  that 
damage  had  been  suffered,  the  defender  is  not 
responsible  therefor.  (4)  The  questions  between 
the  parties  having  been  settled  at  the  pnisuera' 
removal,  and  the  pnrsuers  having  failed  to  reserve 
this  claim  at  the  settlement,  Uiey  cannot  now 
prefer  it" 

The  SheriS-Substitnte  allowed  a  proof.  The 
import  of  the  evidence  as  to  a  claim  for  dam- 
ages being  made  at  the  time  of  the  renunciation 
18  stated  in  his  note. 

The  SherifT-Subetitute  sustained  the  pursuers' 
fourth  plea  sbove  quoted  and  found  separately 
on  the  merits  that  pursuers  had  failed  to  prove 
their  gronnds  of  action,  or  that  they  had  sustained 
damage  through  any  cause  for  which  de- 
fender was  responsible. 

"  JHote, — I  am  unable  to  take  the 

case  out  of  the  principle  which  tbe  Court 
applied  in  Broeuboood  v.  Hunter,  Feb.  2,  1866, 
17  D.  840;  in  Baird  v.  Motmt,  Nov.  19, 
1874,  2  B.  101 ;  and  particularly  in  WaUrton  v. 
Btewart,  Nov.  22,  1881,  9  B.  166— to  the  effect 
that  the  renunciation  of  their  lease  by  the  pur- 
Boers,  even  although  it  took  the  informal  shape 
of  a  letter  of  removing,  imported  a  discharge  of 
•11  claims  arising  out  of  the  missives  of  tack  that 
were  not  expressly  reserved.  This  suffices  for  the 
disposal  of  the  case  ;  and  if  it  be  a  true  ground 
of  judgment,  it  is  unfortunate  that  so  much  ex- 
traneoas  evidence  has  been  collected." 

The  pnrsners  appealed  to  the  Sheriff,  who  ad- 
hered. 


"  J/ol«.  —In  1 879  the  pnrsuers  took  from  the  de- 
fender a  field  of  about  ten  acres,  for  the  purpose 
of  a  market  garden.  It  lies  immediately  below 
tbe  farm  of  Smithfield,  belonging  to  the  same 
proprietor,  and  the  cause  of  action  is  the  damage 
which  was  done  by  flooding  in  the  yean  1881, 
1882,  and  1883. 

"  The  ground  of  action  which  is  averred  is  that 
the  defender  failed  to  provide  sufficient  pipes  and 
channels  for  carrying  the  water  past  the  farm- 
steading  of  Smithfield.  I  doubt  the  relevancy  of 
any  such  claim  at  the, instance  of  a  tenant  against 
his  landlord;  at  the  instance  of  a  stranger  it 
might  be  different,  but  the  considerations  which 
attach  certain  duties  to  the  ownership  of 
property  in  a  question  with  a  third  party,  or  any 
member  of  the  public,  have  no  application  where 
the  land  is  let  on  lease,  or  is  parcelled  out  amongst 
a  number  of  tenants  all  holding  under  the  same 
landlord.  The  proprietor's  obligations  are  then 
fixed  by  his  contract,  and,  irUer  le,  the  tenants 
are  liable  to  each  other  for  the  consequences  of 
their  own  negligence  in  the  use  and  management 
of  their  respective  possessions.  When  the  pnr- 
suers inspected  the  ground  before  entering  into 
their  lease  they  could  judge  of  its  suitability  for 
the  object  they  had  in  view.  They  saw  how  the 
ditches  and  drains  were  arranged,  and  if  in  their 
opinion  something  ought  to  be  done  by  the  pro- 
prietor to  lessen  the  liability  to  flooding  they 
should  have  stipulated  for  it.  But  in  the  absence 
of  any  such  stipulation  I  do  not  see  how  the  obli- 
gation contended  for  results  from  common  law. 

"In  the  proof,  however,  which  has  been  led, 
tbe  point  comes  to  be  narrowed  to  this — there 
would  have  been  no  flooding  on  any  of  the  occa- 
sions libelled  if  the  volume  of  water  oould  have 
forced  its  way  through  a  covered  drain  which 
leads  the  dit<^  from  the  left  to  the  right  hand 
side  of  the  road.  The  pursuers  in  their  evidence 
attribute  this  to  the  drain  being  too  small  and  in 
need  of  cleaning,  but  the  other  witnesses  ex- 
amined make  it  plain  that  the  drain  was  large 
enough  in  point  of  size  if  the  removal  of  the 
rubbish  with  which  it  was  choked  had  been  duly 
attended  to.  The  flooding,  in  short,  was  oansed 
by  the  negligence  of  the  tenant  of  Smithfield  in 
not  periodically  cleaning  out  the  drain — at  least 
primarily  the  duty  was  his,  unless  the  landlord 
had  expressly  undertaken  it.  As  I  can  find  no 
evidence  of  Uiis,  I  agree  with  the  Sheriff-Substi- 
tute that  the  defender  is  in  the  circumstances 
not  responsible.  This  renders  it  unnecessary  to 
consider  whether  in  the  arrangements  connected 
with  tbe  giving  up  of  the  field  before  the  expiry 
of  the  lease  it  was  intended  to  keep  up  the  claim 
of  damages,  but  I  rather  think  the  Sheriff- Sub- 
stitute is  right  also  in  finding  the  point  adversely 
to  the  pursuers." 

The  pursuers  appealed  to  the  Court  of  Session, 
and  argued — When  an  agricultural  lease  came  to 
an  end  the  tenant  had  a  right  to  claim  from  tbe 
landlord  any  damage  that  might  have  happened 
to  the  subjects  through  his  fault  or  negligence. 
Although  there  was  no  express  reservation  of 
the  tenant's  claim  for  damages  in  the  letter  of 
removal,  still  George  Lyon  at  that  time  had 
informed  the  defender's  agent  that  he  was  going 
to  make  a  claim,  and  that  was  sufficient,  along 
with  the  letters  previously  quoted,  to  bring  the 
case  within  the  scope  of  Broadteood  v.  Hunter, 
Feb.  2  1865, 17  D.  840 ;  Hardie  r.  The  Duke  (jf 
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HamHton,  Feb.  2,  1878,  15  Soot.  Law  Bep.  329 ; 
Maeionald  v.  Johiatone,  June  12,  1883,  10  B. 
959.  The  floodings  and  conBeqnent  damages 
were  due  to  two  caasee — (1)  To  the  drains  not 
being  lufficieDt  in  size  to  carry  off  the  water; 
(2)  beoanse  the  landlord  did  not  keep  them 
clean.  Even  if  the  fanlt  of  not  clearing  ont  the 
drains  was  the  f  aalt  of  the  tenant,  in  a  question 
with  third  parties  the  landlord  was  the  proper 
person  to  look  to  for  redress.  Here  the  damage 
did  not  arise  oat  of  breaking  of  the  contract 
between  the  landlord  and  tenant,  but  by  the 
fault  of  the  landlord,  and  therefore  he  was 
liable. 

The  defender  argned — This  was  not  a  case 
where  the  lease  had  gone  on  to  its  natural  termi- 
nation, bat  it  had  been  renounced  by  the  tenant 
and  the  renonciation  accepted  by  the  landlord, 
and  therefore  all  claims  by  the  tenant  against 
the  landlord  were  barred— Wa<«rwn  v.  Stewart, 
Ae.,  Not.  22,  1881,  9  B.  15S.  There  was  a 
strong  presumption  that  if  it  had  not  been  so  the 
landlord  would  not  haye  accepted  the  renuncia- 
tion. Was  there  here  any  fanlt  oq  the  part  of 
the  landlord;  he  prorided  pipes  of  sufficient 
capacity  to  carry  off  the  water,  and  if  the  tenant 
allowed  them  to  become  choked  up,  that  was  the 
fanlt  of  the  tenant  and  not  of  the  landlord  ?  It 
is  the  primary  duty  of  the  tenant  to  keep  the 
drains  clear.  The  landlord  had  no  responsibility 
for  the  faulty  acts  of  his  tenant — Tanie  &  Co.  v. 
MagUtraUi  of  GUugow,  June  18,  1822,  1  8.  608 
(N.E.  467) ;  Wetton  t.  OorporaUon  of  TaUori, 
Joly  10, 1839,  1  D.  1218. 

At  adyising— 

IiOBD  JusTioi  CLxax — This  case  raises  certain 
rather  difficult  questions.  The  position  of  the 
parties  was  this.  The  parties  ooonpy  the  posi- 
tion of  landlord  and  tenant,  and  the  tenant  says 
that  on  two  occasions  at  least  in  !1882  and  1883, 
on  the  occasion  of  an  anuaual  storm  of  rain,  their 
property  was  flooded  and  injured  by  the  soil 
being  carried  away.  They  gave  notice  to  the 
landlord  in  1882  and  1883  that  they  had  a  claim 
for  damages  against  him.  But  their  affairs  seem 
to  have  got  into  confusion  and  they  gave  up  their 
lease.  A  letter  of  renunciation  was  therefore 
prepared  and  was  accepted  by  the  landlord,  the 
lease  came  to  an  end  by  the  renunciation  of  it  by 
the  tenant,  and  that  renunciation  was  accepted  by 
the  landlord. 

Well,  some  little  time  after,  some  six  months 
or  so,  they  raise  this  action  for  damages,  but 
tbey  had  said  nothing  about  their  claim  at  the 
time  of  the  renunciation.  The  first  question  is, 
whether  the  renunciation  of  the  lease  was  not 
equivalent  to  a  withdrawal  of  the  claim  for 
damages?  If  in  the  letter  of  renunciation  there 
had  been  anything  in  the  nature  of  a  reservation 
of  their  claim,  the  case  would  have  been  quite 
different,  bat  in  this  oaae  there  is  no  such 
reservation.  The  tenant  having  fallen  into 
difficulty  applied  to  his  landlord  to  relieve 
him,  and  the  landlord  accepts  the  renuncia- 
tion, and  relieves  him  of  payment  of  future 
rent.  But  I  cannot  assome  that  the  land- 
lord would  have  accepted  the  renunciation  if  it 
had  contained  any  reservation  of  a  claim  for 
damages.  I  think,  on  the  authorities,  the  fact 
of  the  renunciation  of  the  lease  implies  renuncia- 
tion of  all  the  rights  arising  out  of  it.    In  all  the 


oases  quoted  to  as  there  was  alwayi  wme  ooai- 
munication  made  to  the  landlord  at  the  time  of 
giving  up  the  lease  as  to  the  claim  for  damages, 
but  here  there  was  no  communication.  I  have  a 
strong  impression  that  the  landlord  would  not 
have  accepted  the  renunciation  if  such  a  daia 
had  been  made. 

But  the  second  serioos  question  is  this— Is  the 
landlord  responsible  for  the  damage  done  to  the 
tenants'  fields?  It  is  certainly  not  proved  that 
the  drains  which  brought  the  water  down  fron 
the  farm  of  Smithfield  were  insufficient.  Tbey 
were  sufficient  to  carry  off  the  flood  if  they 
were  kept  in  order,  but  they  were  not  cleared 
out  by  the  tenant  of  the  superior  farm. 
Is  the  landlord  responsible  for  the  Deg^> 
genoe  of  his  tenant?  If  the  drains  were 
handed  over  to  the  tenant  in  good  order,  had  not 
the  landlord  discharged  hia  duty  ?  Shoold  nc* 
the  tenant  keep  the  dbrain  in  proper  order? 

But,  in  the  third  place  I  have  great  doabt,  with 
the  Sheriff-Substitute,  if  any  tSiim  of  damages 
has  been  proved  at  all.  On  these  grounds,  there- 
fore, I  am  of  opinion  that  we  ahoald  affirm  the 
Sheriff-Bubstitute'B  judgment, 

LoBD  BuTHZBrvBD  CiiiBx — I  am  also  of  opi- 
nion that  we  should  affirm  the  Sberiff-Sabstitnta's 
interlocutor.  With  respect  to  the  proof  of  the 
damage  said  to  have  been  caused,  I  think  that  it 
is  insufficient.  The  main  claim  is  one  for  potatoes 
said  to  have  been  destroyed  by  the  storm  of 
1882.  With  respect  to  the  damage,  the  claim 
was  made  in  a  letter  to  the  landlord  in  1862. 
But  it  is  remarkable  that  when  the  tenant  is 
claiming  damage  in  that  letter  he  speaks  only  of 
the  loss  of  soil,  and  says  nothing  about  bis  leas 
occasioned  by  the  destruction  of  the  potatoes. 
I  am  strongly  of  opinion  that  the  loss  must  have 
been  of  an  nnappreciable  character,  lliere  is 
nothing  proved  in  the  case  that  would  enable  ns 
to  assess  the  amount  of  damages.  I  am  theref<»« 
disposed  to  put  my  judgment  upon  this  ground, 
that  the  pursuer  has  not  proved  his  case  in  point 
of  fact. 

But  I  think  that  there  is  another  and 
factory  ground  in  which  we  may  decide  this  i 
I  think  if  the  tentmt  is  to  make  good  his  olaim 
against  the  landlord  he  must  prove  some  fault  on 
hia  part.  But  he  has  not  established  that  the 
defender  has  committed  any  fanlt  which  caused 
the  damage  to  the  farm  as  arising  from  insoffi- 
cient  drains.  But  the  insufficiency  arose  not  from 
any  want  of  capacity  in  the  drains  themsdvca, 
but  from  these  drains  not  being  properly  cleaned 
out.  Bat  that  is  not  the  duty  of  the  UuuUovd 
but  of  the  tenant. 

Apart  from  that  however,  I  am  most  disposed  to 
put  my  judgment  npon  the  ground  that  he  *"•"•'<* 
proved  any  damage  in  point  of  fact 

LoBD  H'Labkn— I  concur  in  the  view  that  tha 
Sheriff  -  Sabstitnte's  interlocutor  should  b« 
affirmed.  The  claim  is  one  for  damages  caused 
by  the  flooding  of  the  parsners'  field.  The 
damage  was  said  to  be  chiefly  done  in  1882,  and 
the  damage  is  asked  for  injury  said  to  be  done 
I>artly  to  the  subject  itself  by  the  soil  being 
washed  away,  and  partly  by  injury  done  to 
potatoes  which  had  been  pitted  in  the  field.  The 
pursuer  says  that  in  the  field  there  were  two  pits 
of  potatoes,  and  that  these  were  flooded  and  the 
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potatoes  dastroyed.  In  regard  to  the  first  head 
for  which  damage  is  claimed,  it  does  appear  that 
there  was  some  intimation  to  the  landlord,  bat  I 
ooncnr  in  the  yiew  that  the  pursuer  hag  failed  to 
establish  any  fault  or  negligence  in  the  landlord 
which  would  be  sufficient  to  found  a  claim  of 
damages  against  him.  The  water  came  down  to 
the  lands  of  the  lower  tenant  from  the  lands  of 
the  upper  tenant,  bat  it  is  part  of  the  natural 
'serritude  of  the  lower  tenant  that  he  should 
reoeiTe  the  water  from  the  lands  of  the  upper 
tenement  No  doubt  the  natural  fall  of  the 
water  is  increased  by  means  of  drains,  but  if  the 
drains  are  properly  constructed  it  must  be  held 
that  the  flow  of  water  through  the  lower  tenant's 
land  is  part  of  the  natural  servitude  on  him.  If 
the  drains  are  proper  for  the  purpose  for  which 
they  are  constructed,  then  apart  from  conyention 
between  the  landlord  and  the  tenant  of  the  upper 
lands,  the  tenant  is  bound  to  keep  these  drains  in 
proper  order  by  cleaning  them  out  The  Sheriff- 
Substitute  is  quite  dear  that  the  drains  were  not 
insufficient  for  their  purpose,  and  that  the  flooding 
-was  caused  by  the  drains  being  choked.  If  the 
fault  of  the  landlord  is  to  be  the  foundation  of 
the  case,  then  the  pursuer  must  show  that  accord- 
ing to  the  agreement  between  the  landlord  and 
the  tenant,  the  landlord  undertook  the  duty  of 
keeping  the  drains  clear.  That  Tiew  is  enough 
for  the  disposal  of  the  case. 

But  I  concur  with  your  Lordship  as  to  the 
effect  of  the  renunciation  of  the  lease.  The  re- 
nunoiation  is  of  the  nature  of  a  compromise. 
Seeing  that  the  claim  had  been  made  upon  the 
landlord,  and  that  he  had  repudiated  it,  parties 
were  at  arm's  length,  and  while  the  landlord  is 
making  the  concession  of  giving  up  the  lease  I 
oaonot  presume  that  he  would  have  done  that 
-without  receiving  an  equivalent,  but  it  is  not 
necessary  to  give  an  absolute  decision  on  this 
point. 

The  principal  claim  is  for  damages  done  to  the 
potatoes.  But  when  the  tenant  means  to  reserve 
his  claim  for  damages  he  must  give  notice  to  the 
landlord,  but  no  such  notice  was  given  here.  It 
would  be  most  inequitable  that  a  claim  should 
now  be  made  upon  the  landlord  when  he  has  no 
means  of  finding  ont  what  is  the  actual  state  of 
affairs,  which  he  might  have  been  able  to  do  if 
notice  had  been  given  at  the  time.  I  think  that 
the  conduct  of  the  tenant  has  been  inconsis- 
tent so  far  as  regards  his  claim  against  the  land- 
lord. I  am  therefore  of  opinion  that  we  should 
adhere  to  the  Sheriff^Substitate's  judgment. 

LoBD  Yomra  and  Iiokd  CsuohiUi  were  ab- 
Bent. 

The  Ciour t  found  that  the  ' '  pursuers  have  failed 
to  establish  their  claim  for  compensation  or  dam- 
age ;  therefore  dismiss  the  appeal ;  affirm  the 
judgment  of  the  Sheriff." 

Counsel  for  Pursuer  —  A.  J.  Young — Orr. 
Agents— W.  Adam  &  Winchester,  S.S.C. 

Counsel  for  Defendeis— Gillespie.  Agent — 
John  Macpherson,  W.S. 


Friday,  June  25. 

SECOND    DIVISION. 

[Lord  Kinnear,  OrdioAry. 

THOM  V.  CHALMERS. 

Superior    OTid    Vcuial— Feu-Duty— Betention— 
Irritaney  ob  non  solutum  canonem. 

A  feu-oontraot  stipulated  that  the  Tassal 
should  build  a  house  on  the  ground  within  a 
certain  period,  and  also  that  if  the  feu-duty 
should  be  due  and  unpaid  for  two  years  con- 
secutively the  feu  should  revert  to  the 
superior.  A  house  was  built,  and  the  fen- 
duty  being  more  than  two  years  in  arrear 
the  saperior  sought  to  enforce  the  irritancy. 
The  vassal  stated  that  he  was  retaining  the 
feu-duty  because  the  superior  had  refused, 
without  any  reason,  to  approve  of  his  plans 
for  a  house  he  proposed  to  build,  and  for 
which  that  on  the  ground  was  intended  as  a 
lodge.  HM  that  there  was  no  good  ground 
for  withholding  the  feu-duty,  and  decree  of 
irritancy  granted. 

By  a  feu-coutract  dated  1st  June  1867  Robert 
George  Crawford  Cumming,  Esq.  of  Barremman, 
disponed  to  in  favour  of  Archibald  Chalmers, 
coaoh-proprietor,  Anohnear,  Boseneath,  certain 
lands  one  acre  in  extent  lying  upon  the  shores  of 
the  Gareloch.  The  feu-oontract  provided  that 
for  the  first  four  years  the  f euar  should  pay  £i 
of  yearly  feu-duty,  and  after  that  that  the  feu- 
duty  should  be  £10  per  annum.  It  was  provided 
that  the  f  euar  at  the  expiry  of  six  years  from  the 
term  of  Whitsunday  1867,  and  within  one  year 
thereafter,  should  be  bound  to  erect  a  dwelling- 
house  and  offices,  the  plans  being  shown  to  and 
approved  of  by  the  saperior,  and  it  should  not  be 
lawful  to  erect  on  the  ground  more  than  one 
dwelling-house  an(^  offices,  and  which  dwelling- 
house  and  offices  sboold  compose  the  whole  bnild- 
ings  to  be  erected,  and  be  slated,  and  be  in  con- 
formity to  plans  to  be  submitted  to  and  approved 
by  the  superior,  and  be  capable  of  yielding  a  cer- 
tain yearly  rent.  It  was  also  provided  by  the 
feu-oontract  that  if  at  any  time  there  should  be 
two  years'  feu-daty  in  arrear  and  unpaid  then 
the  ground  and  buildings  thereon  should  revert 
to  the  superior.  In  1869  a  small  house  called 
Woodside  Villa  was  erected  in  one  comer  of  the 
feu.     No  other  house  was  ever  built  there. 

In  1871  the  estate  of  Barremman,  including  the 
superiority  of  the  subjects  feued  to  Chalmers, 
was  sold  to  Bobert  Thorn,  Esq.,  the  potsuer  of 
the  action,  who  was  duly  infeft. 

This  was  an  action  by  Mr  Thorn  as  saperior  to 
enforce  the  irritancy  oi  Twn  lohttum  canonem  in- 
curred by  non-payment  of  the  feu-duty  for  more 
than  two  years  consecutively.  It  was  admitted 
that  the  feu-duty  had  not  been  paid  since  Martin- 
mas 1877,  but  the  defender,  Chalmers,  denied 
that  the  irritancy  was  incurred,  on  the  ground 
that  in  1879  he  submitted  plans  to  the  superior 
for  a  dwelUng-house  he  proposed  to  erect,  but 
he,  the  superior,  declined  to  approve  of  them, 
though  he  had  never  stated  any  reason  for  not 
approving,  and  the  defender  had  in  consequence 
been  unable  to  erect  a  dweUing-honse  on  the 
ground  or  to  make  it  available  for  the  purpose 
for  which  it  was  feued.    He  stated  that  it  was  in 
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oonseqaenoe  of  that  that  he  declined  to  pay  the 
fen-dnty.  The  defender  also  stated  that  the 
small  house  he  boilt  in  1869  was  not  the  house 
he  was  to  build  in  implement  of  the  obligation  in 
the  feu,  alleging  that  it  was  only  built  as  a  lodge 
for  the  house  he  intended  to  baUd. 

The  pnrsner  pleaded,  inter  alia,  that  the  de- 
fence was  irrelevant. 

The  defender  pleaded — "(1)  The  superior 
haying  wrongfully  failed  to  sanction  or  approve 
of  the  plans  of  the  dwelling-house  and  offices  to 
be  erected  on  the  ground,  and  thereby  prevented 
the  defender  from  making  the  ground  available 
for  the  purpose  for  which  it  was  fened,  he  is  not 
entitled  to  exact  payment  of  the  fen-dnty  stipn- 
Uted  in  the  feu-charter." 

The  Lord  Ordinary  allowed  a  proof.  The 
defender  led.  He  gave  evidence  to  show  that 
in  1869  he  bnilt  a  small  house  in  the  comer 
of  the  feu,  the  rental  of  which  was  £15,  that  he 
from  time  to  time  intimated  his  intention  of 
building  a  mansion-house,  and  exhibited  plans, 
but  these  were  kept  in  pursuer's  hands  and  were 
never  approved  of. 

The  Lord  Ordinary  decerned  in  terms  of  the 
conclusions  of  the  summons. 

"Note. — The  defender  has  given  no  sufQoient 
reason  for  refuging  to  pay  the  feu-duty.  It  is 
snid  that  the  fen  has  been  rendered  uprofitable  by 
reason  of  the  superior's  wrongful  refusal  to  sanc- 
tion the  erection  of  a  dwelling-house  on  the  fen ; 
but  the  superior  appears  to  me  to  be  within  his 
right  in  declining  to  waive  the  condition  of  the 
feu-contract,  which  prohibits  the  erection  of  more 
than  one. 

*'It  is  said  that  the  house  which  has  been 
built  is  not  of  the  character  contemplated  by  the 
contract ;  and  that  a  verbal  agreement  was  made 
between  the  defender  and  the  pursuer's  author, 
who  was  then  superior,  that  a  larger  house  should 
be  built,  for  which  the  prefeent  house  should 
serve  as  a  gardener's  cottage.  If  this  arrange- 
ment implied  a  departure  from  the  terms  of  the 
feu-contract,  it  is  in  no  way  binding  upon  the 
pursuer.  But  I  think  it  quite  unnecessary  to 
determine  the  extent  of  the  superior's  right  to 
prevent  farther  building.  Whether  the  house 
already  built  is  or  is  not  of  the  character  origin- 
ally contemplated  in  taking  the  fen,  it  has  been 
built  and  accepted  in  satisfaction  of  the  obliga- 
tion to  build.  The  time  for  the  performance  of 
that  obligation  is  long  past ;  and  the  superior 
makes  no  complaint  that  it  has  not  been  satis- 
factorily performed.  On  the  other  hand,  there 
is  no  evidence  that  he  has  agreed  to  depart  from 
his  claim  for  feu-duty.  The  rights  of  parties 
therefore,  are  still  to  be  measured  by  the  feu-con- 
tract. If  the  contract  allows  the  defender  to 
build  a  new  house,  the  superior  cannot  prevent 
him  doing  so.  If  it  does  not  allow  him  to  build 
a  new  house,  he  is  still  bound  to  pay  the  stipu- 
lated feu-duty,  but  all  that  the  superior  maintains 
is,  that  there  are  not  to  be  two  dwelling-houses 
on  the  feu.  He  does  not  pretend  that  he  can 
prevent  the  vassal  enlarging  his  present  house,  or 
building  a  new  one,  provided  he  does  not  violate 
the  conditions  of  the  feu-contract.  I  am  not 
satisfied  that  the  defender  has  hitherto  had  any 
serious  intention  of  building.  But  if  he  has,  the 
superior's  refusal  to  sanction  plans  vrill  not  justify 
his  refusal  to  pay  fen-duty.     It  might  have  been 


better  if  the  pursuer  had  stated  distinctly  whethor 
he  had  any  objection  to  the  plan  submitted  to 
him  irrespective  of  the  stipulation  as  to  the 
erection  of  more  than  one  dwelling-houae.  But 
his  ref  usal'to  commit  himself  further  than  by  in- 
timating that  he  was  to  insist  in  his  rights  under 
the  contract  does  not  appear  to  me  to  create  any 
such  obstacle  in  the  way  of  the  defender's  Disk- 
ing every  legitmate  use  of  his  property,  as  to  bar 
him  from  maintaining  his  daim  for  fen-dntieB. 

"The  defender  will  have  an  opportunity  of 
purging  the  irritancy,  if  he  thinks  fit,  before  the 
decree  becomes  final. " 

The  defender  reclaimed,  and  argued — It  was 
admitted  that  the  defender  had  not  fulfilled  the 
conditions  of  the  contract  in  erecting  the  neces- 
sary buildings  upon  the  fen,  but  that  was  beeaoae 
the  superior  would  not  than  consider  plans  laid  be- 
fore him.  The  simplest  way  that  the  tenant  bad 
of  forcing  his  landlord  to  consider  these  plana, 
and  so  enable  him  to  carry  out  his  contract,  via 
to  withhold  the  payment  of  the  feu-duty.  The 
superior  had  taken  no  steps  to  enforce  the  obliga- 
tion of  the  tenant  to  erect  proper  buildings  at  the 
proper  time,  and  he  had  now  no  reason  to  refoae 
to  look  at  the  defender's  plans.  Bell  (Prin.  703) 
laid  down  that  a  vassal  had  right  to  retain  the 
feu-duties  wherever  any  essential  condition  of 
the  feu-right  remained  unperformed  by  the 
superior  in  his  character  as  such — Aituiie  v.  The 
Magiitralei  of  Edinburgh,  Feb.  9,  1842, 4  D.  639 ; 
Codcbum  Rim  y.  The  QoMman  of  HtriaCt 
Hoipiua,  July  1, 1825,  4  S.  128,  and  Hay  88. 18S6, 
rev.  H.L.,  2  W.  and  S.  293 ;  Arw^t  Trutleet  t. 
Forhet,  Nov.  8,  1881,  9  R.  89. 

The  pursuer's  counsel  was  not  called  npoB. 

At  advising — 

LoBD  JusTioz-Ouats — In  this  case  I  am  quite 
satisfied  that  the  Lord  Ordinary  has  come  to  a 
just  conclusion  and  that  his  interlocutor  is  right, 
and  that  for  the  reasons  which  he  has  stated.  It  is 
quite  clear  that  a  vassal  has  no  right  to  retain 
his  fen-dnty  and  not  pay  it  to  the  snperior  be- 
cause the  vassal  and  the  superior  are  at  ▼arianee 
in  regard  to  some  matter  incidental  to  the  fen. 

LoBD  Totmo — I  am  of  the  same  opinion,  and 
think  that  the  redaiming-note  ought  to  be  re- 
fused, but  I  think  also  that  we  should  asaent  to 
the  motion  to  delay  the  signing  of  our  interloentor 
for  a  fortnight  in  order  that  the  defender  may 
have  an  opportunity  to  purge  the  irritancy. 

I  only  wish  to  say  that  in  the  course  of  bis 
opinion  I  do  not  understand  the  Lord  Ordinary 
to  express  any  doubt — and  I  myself  have  certainly 
none — as  regards  the  right  of  the  vassal  to  arect 
any  kind  of  a  house  he  likes  upon  his  feu.  In 
the  feu-charter  there  is  inserted  an  obligatiaa 
upon  the  vassal  to  erect  a  building  upon  his  fea 
within  a  specified  time  ;  the  length  of  time  does 
not  matter  ;  in  this  case  the  limitation  is  that  the 
building  is  to  be  erected  within  seven  yeaxa. 
Well,  the  vassal  is  taken  botmd  to  build  within 
that  specified  time,  but  if  he  does  not  boiM 
within  that  time,  and  the  snperior  does  not  ob- 
force  the  obligation,  I  do  not  think  that  that  im- 
plies renunciation  by  the  vassal  of  his  right  to 
build  upon  his  feu  at  any  time  thereafter.  That 
he  has  not  built  upon  his  fen  does  not  imply  any 
forfeiture  of  his  right  so  to  build.  The  Tnnd 
may  build  any  kind  of  a  house  be  likea  nptm  this 
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feu ;  he  may  pnll  down  one  and  pat  up  another 
when  he  pleases,  and  will  do  nothing  in  oontiaven- 
tion  of  the  proviaiong  of  the  f  eu-oharter  so  long  as 
he  has  only  one  house  and  offices  at  a  time  built 
npon  the  feu,  to  the  building  of  which  the  superior 
oannot  refuse  his  consent,  Kow,  the  vassal  here 
says  that  he  began  by  erecting  upon  a  comer  of 
his  feu  a  small  house,  which  might  do  for  all 
the  house  he  was  going  to  erect,  but  was  put  in 
such  a  position  tbat  it  might  serve  as  one  of  the 
offices  of  a  large  house  to  be  afterwards  built 
There  may  be  some  reason  in  that,  but  we  cannot 
decide  this  question  upon  that  footing.  Upon 
this  ground  I  am  of  opinion  with  your  Lorddiip 
that  the  Lord  Ordinary's  judgment  should  be 
affirmed  and  the  reolaiming-note  dismissed. 

LoBD  Gbaiohcli. — I  concur  with  your  Lordships 
and  in  the  interlocutor  of  the  Lord  Ordinary. 
I  confess  there  does  not  appear  to  me  to  be  any 
difficulty  in  the  case.  The  action  is  brought  to 
have  it  declared  that  the  defender  has  incurred 
the  irritancy  of  his  feu  and  lost  his  right  to  the 
subjects  ob  rum  lolutum  canonem  by  reason  of 
his  failure  to  comply  with  the  conditions  of  the 
feu-contract.  Now,  the  alleged  failure  consists 
in  the  non-payment  by  the  vassal  to  his  superior 
of  at  least  two  years'  feu-duty.  The  fact  is  that 
a  good  deal  more  than  two  years'  feu-duty  is  in 
arrear.  But  that  which  is  said  in  defence  is,  that 
the  vassal  had  asked  the  superior  to  do  certain 
things  in  regard  to  the  erection  of  buildings  upon 
the  feu,  but  that  he  had  refused  to  do  so,  and  that 
therefore  the  vassal  was  entitled  under  the  rule 
of  law  as  laid  down  by  Mr  Bell  to  withhold  the 
payment  of  the  feu-duty  until  the  superior  duly 
performed  his  part.  Well,  if  the  vassal  had  been 
plainly  right  and  the  superior  wrong  on  the  face 
of  the  feu-oontraot  there  might  perhaps  have  been 
something  to  say  for  the  vassal's  position.  But 
there  is  a  dispute  between  the  two  parties  as  to 
the  proper  construction  of  the  feu-contract,  and 
while  tills  contention  subsists  between  the  parties 
I  think  that  to  affirm  what  is  stated  in  defence 
would  be  to  make  the  vassal  judge  in  his  own 
cause.  I  am  therefore  of  opinion  with  your 
Lordships  that  the  reolaiming-note  should  be 
refused. 

LoBD  BuTHKBFnBD  OiiABK — I  am  of  the  same 
opinion.  I  think  we  may  fairly  postpone  the  sign- 
ing of  the  interlocutor  for  a  fortnight 

LoBD  JusnoB-OuoiK — I  would  only  wish  to  say 
ihat  in  regard  to  the  point  raised  by  Lord  Toung 
as  to  whether  the  vassal  would  be  acting  in  con- 
travention of  the  provisions  of  the  feu-charter 
if  he  were  to  erect  buildings  upon  his  feu  after 
the  date  at  which  he  was  taken  bound  by  the 
charter  to  erect  them,  I  understand  that  your 
Lordships  have  expressed  no  opinion  upon  that 
matter  at  all. 

The  Court,  after  giving  the  defender  an  oppor- 
tunity of  purging  the  irritancy,  refused  the 
reclaiming-uote,  and  adhered  to  the  interlocutor 
of  the  Lord  Ordinary. 

Counsel  for  Pursuer— Gloag—M'Clure.  Agents 
Cumming  &  Duff,  B.S.O. 

CounselforDefender—Ehind— Baxter.  Agent 
—William  Officer,  S.S.C. 

vol..  xxm. 


Friday,  June  25. 
FIRST    DIVISION. 

SINCLAIR,  PETITIONIB. 

Judicial    Factor  —  Curator  bonis  —  Proeeu — 
Petition  for  Beeal. 

A  petition  for  recal  of  an  appointment  of 
a  curator  bonis  who  had  been  appointed  by 
the  Junior  Lord  Ordinary  ?ield  to  be  compe- 
tently presented  in  the  Inner  House. 
The  Act  20  and  21  Vict  c.  66,  section  4,  enacts 
that  "All  summary  petitions  and  applications  to 
the  Lords  of  Council  and  Session  which  are  not 
incident  to  actions  or  causes  actually  depending 
at  the  time  of  presenting  the  same  shall  be 
brought  before  the  Junior  Lord  Ordinary  officiat- 
ing in  the  Outer  House,  who  shall  deal  therewitit 
and  dispose  thereof  as  to  him  shall  seem  just, 
and  in  particular  all  petitions  and  applications 
falling  under  any  of  the  descriptions  following 
shall  be  so  enrolled  before,  and  dealt  with  and 
disposed  of  by,  the  Junior  Lord  Ordinary,  and 
shall  not  be  taken  in  the  first  instance  beforo 
either  of  the  two  Divisions  of  the  Court,  viz. — 
.  .  .  (4)  Petitions  and  applications  for  the  ap- 
pointment of  judicial  factors,  factors  loco  tui</ri$ 
or  loeo  abtentis,  or  curators  tionii,  or  by  any  such 
factors  or  curators  for  extraordinary  or  special 
powers,  or  for  exoneration  or  disoliarge."  .  .  . 

This  petition  for  recal  of  the  appointment  of 
curator  bonit  to  a  lunatic,  who  was  stated  in  the 
petition  to  have  recovered,  and  to  be  capable  of 
managing  his  own  aSairs,  was  presented  in  the 
first  instance  in  the  Inner  House.  The  curator 
had  been  appointed  by  the  Junior  Lord  Ordinary 
on  January  6,  1886. 

On  the  petitioner  craving  order  for  intimation 
and  service,  the  competency  of  presenting  such 
an  application  in  the  first  instance  was  doubted. 
It  was  argued  by  the  petitioner  that  the  Court  of 
Session  (Scotland)  Act  1857  did  not  expressly 
authorise  the  Junior  Lord  Ordinary  to  deal  with 
applications  for  recal  as  distinguished  from  appli- 
cations for  exoneration  and  discharge — Simpion, 
Fetiiioner,  Jan.  11,  1860,  22  D.  S60;  Launon, 
Petitioner,  Deo.  19,  1868,  2  Macpfa.  355  ;  and 
these  unreported  cases — JU'Innei,'Sor.  13, 1867; 
MUne,  Nov.  18, 1867.  The  petition  was  therefore 
properly  presented  in  the  Inner  House. 

The  Court  ordered  intimation,  and  thereafter 
on  resuming  consideration  of  the  petition,  no 
answers  to  which  were  lodged,  recalled  the  ap- 
pointment as  craved. 

Counsel  for  Petitioner— Onthrie.  Agents — 
John  C.  Brodie  &  Sons,  W.S. 


Saturday,  June  26. 

FIRST    DIVISION. 

[Sheriff-Substitute  of  the  Lothians. 
M'GOVAN  V.  TANCRED,  ARROL,  ft  COMPANY. 

Reparation — Matter  and  Servant — Employer* 
Liability  Act  1880  (43  and  44  Viet.  e.  42),  ua. 
4  and  7— Delivery  of  Notice  of  Injury. 

Held  that  it  was  sufficient  under  sections 
4  and  7  of  the  Employers  Liability  Act  1880 
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to  prove  that    the  employer    de  faeto  re- 
ceived a  post  letter  from  the  workman  within 
six  weeks  from  the  date  of  the  accident,  set- 
ting  forth    the  necessary  partionlars,   and 
that  it  was  not  essential  that  the  notice 
should  have  been  delivered  by  hand,  or  sent 
through  the  post  by  registered  letter. 
This  was  an  action  of  damages  for  personal  inju- 
ries in  the  Sheriff  Court  at  Edinburgh,  at  the  in- 
stance of  James  M  'Govan  against  his  employers 
Tancred,  Arrol,  <t  Company.     The  action  was 
brought  at  common  law,  and  also  under  the  Em- 
ployers Liability  Act  1880. 

The  question  raised  was,  whether  the  pursuer 
had  given  the  defenders  sufficient  notice  luider 
the  Act.  Section  4  provides  that  "  an  action  for 
the  recovery  under  this  Act  of  compensation  for 
an  injury  shall  not  be  maintainable  unless  notice 
that  Injury  has  been  sustained  is  given  within 
six  weeks,  and  the  action  is  commenced  within 
six  months  from  the  occurrence  of  the  accident." 
Section  7  directs  what  shall  be  set  forth  in  the 
notice,  about  which  there  was  in  the  present  case 
no  question,  and  then  enacts  that  the  notice 
"  shall  be  served  on  the  employer,  or  if  there  is 
more  than  one  employer,  upon  one  of  such  em- 
ployers. The  notice  may  be  served  by  deliver- 
ing the  same  to  or  at  the  residence  or  place  of 
business  of  the  person  on  whom  it  is  to  be  served. 
The  notice  may  also  be  served  by  post  by  a 
registered  letter,  addressed  to  the  person  on 
whom  it  is  to  be  served  at  his  last-known  place 
of  residence  or  place  of  business." 

The  accident  in  question  happened  on  15th 
September  188S. 

On  20th  October  1885  the  pursuer  wrote  a 
letter  to  Mr  W.  G.  Wieland,  secretary  Forth 
Bridge  Railway  Company,  which  gave  notice  of 
the  accident  in  accordance  with  the  statutory 
requirements. 

On  21st  October  Mr  Wieland  wrote  to  the 
pnisner  as  follows: — "I  am  in  receipt  of  yoar 
letter  of  the  20th  instant,  which,  however, 
should  have  been  addressed  to  the  Forth  Bridge 
contractors,  as  this  company  have  nothing  what- 
ever to  do  with  the  matter.  I  have  forwarded 
your  letter  to  the  contractors." 

On  29th  October  the  pursuer  wrote  to  Messrs 
Tancred,  Arrol,  tc  Company  as  follows : — "  More 
than  a  week  ago  I  addressed  a  note  to  Mr 
Wieland,  secretary  Forth  Bridge  Company,  be- 
cause I  did  not  know  bnt  that  that  was  the  right 
thing  for  me  to  do.  In  that  note  I  stated  that  I 
had  sustained  a  severe  accident  whilst  at  work 
on  the  morning  of  the  15th  November  in  No.  2 
shed  at  your  works.  I  also  called  attention  to 
the  fact  that  it  was  well  known  that  the'acoident 
arose  from  no  fault  or  negligence  of  my  own, 
but  was  due  to  defects  in  gear,  4c.  In  reply, 
Mr  Wieland,  after  saying  that  I  should  not  have 
sent  to  him  on  this  matter,  intimated  that  he  had 
sent  the  note  to  you.  As,  however,  no  further 
reply  has  reached  me,  I  am  anxious  to  know 
whether  you  have  got  it,  and  if  so  whether  you 
think  of  making  any  reply  to  it  at  all.  Leaving 
the  matter  to  your  own  consideration  in  the 
meantime,  and  waiting  any  answer  yon  may  feel 
inclined  to  make,"  <tc. 

Messrs  Tancred,  Arrol,  Js  Company  wrote  on 
the  same  date  to  the  pursuer — "On  receipt  of 
your  letter  addressed  to  Mr  Wieland,  we  for- 
warded it  to  The  Boiler  Insurance  and  Steam 


Power  Company,  67  King  Street,  Manchester, 
who  take  charge  of  these  matters  for  ns,  and  to 
whom  we  are  to-day  sending  yoursecond  letter." 
The  defenders  pleaded— "(1)  The  statements 
of  the  pursuer  are  not  relevant,  and  are  insuf- 
ficient to  support  the  conclusions  of  the  action. 
(2)  Notice  that  injury  had  been  sustained  not 
having  been  given  by  the  pursuer  in  terms  of  the 
Employers  Liability ,Act,  the  action  is  not  main- 
tainable under  that  statute,  and  should  be  dis- 
missed quoad  that  Act." 

The  Sheriff-Substitute  (BmnssruBD)  on  14th 
May  1886  repelled  these  two  pleas,  and  allowed 
the  pursuer  a  proof. 

The  defender  appealed  to  the  Court  of  Seisian, 
and  argued,  upon  the  second  plea,  that  the 
notice  was  insufficient,  because  there  had  not 
been  service  either  by  deliveiy  or  by  registered 
letter— ir««»  v.  MiUwaU  Dock  Co.,  8  Q.B.I>.  488. 

The  pursuer  replied  that  this  was  a  remedial 
statute  which  should  not  be  construed  bvper- 
eritically— T^nwon  v.  Bobertton  A  Co.,  Novem- 
ber 14,  1884,  12  B.  121.  DeUvory  meant  de- 
livery in  any  way,  and,  besides,  the  defenders  had 
accepted  as  due  notice  the  letter  forwarded  to 
them. 

At  advising — 

LoBD  Pbssident — It  is  quite  indispenaaUa 
under  the  statute  that  the  notice  of  action  shonld 
be  served  within  six  weeks  from  the  data  of  the 
accident,  and  if  that  is  not  done  then  the  action 
cannot  be  maintained.     All  that  is  quite  plain. 

But  what  is  the  requisite  manner  of  serving  the 
notice,  and  what  is  sufficient  service  7  Now,  tbeis 
are  two  modes  of  service  ;  one  is  "by  deliveiiDg 
the  same  to  or  at  the  residence  or  place  of  busi- 
ness of  the  person  on  whom  it  is  to  be  served." 
That  is  plainly  a  notice  by  delivered  letter  as 
distinguished  from  a  post  letter,  and  that  was  not 
the  mode  of  service  in  the  present  case.  Then 
there  is  the  alternative  mode — "  The  notice  may 
also  be  served  by  post  by  a  registered  letter 
addressed  to  the  person  on  whom  it  is  to  be 
served  at  his  last  known  place  of  residence  or 
place  of  business."  That  is  to  say,  the  pnnner 
may  avail  himself  of  the  post  as  a  means  of 
giving  notice,  and  that  by  registered  letter;  and 
the  reason  of  this  is,  that  he  is  not  to  be  entitled 
to  avail  himself  of  the  presumption  applicable  to 
ordinary  correspondence,  that  a  letter  has 
reached  its  destination  nnleas  returned  throngfa 
the  dead-letter  office. 

Bnt  if  in  addition  to  posting  the  letter  he  has 
also  registered  it,  then  that  creates  a  presumption 
that  the  letter  was  delivered.  For  it  is  provided 
that  "in  proving  the  service  of  such  notioe  it 
shall  be  sufficient  to  prove  that  the  notice  was 
properly  addressed  and  registered."  It  is  to  b« 
sufficient  to  prove  that  the  letter  was  properiy 
addressed  and  registered  ;  bnt  that  is  not  to  pre- 
clude the  defender  from  proving  that  the  letter 
never  reached  him,  and  I  think  that  the  poiBaer 
is  as  little  precluded,  though  the  letter  was  not 
registered,  from  proving  Oiat  the  letter  was 
actually  received. 

That  fact  is  proved  here  by  the  letter  which 
the  defenders  wrote  on  29th  October  1885  to  the 
pursuer.     On  that  date  the  pursuer  had  written 

to  the  defenders,  and  his  letter  winds  np  thus 

"In  reply,  Mr  Wieland,  after  saying  that  I  shonld 
not  have  sent  to  him  on  this  matter,  intimkt«l 
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that  he  had  gent  the  note  to  yon.  As,  however, 
no  further  reply  has  reached  me,  I  am  anxious  to 
know  whether  you  have  got  it,  and  if  so,  whether 
yon  think  of  making  any  reply  to  it  at  all." 

The  defenders'  answer  to  tius  is  dated  the  same 
day,  and  is  in  these  terms — "  On  receipt  of  yonr 
letter  addressed  to  Mr  Wieland,  we  forwarded  it 
to  the  Boiler  Insurance  &,  Steam  Power  Co., 
67  King  Street,  Manchester,  who  take  charge  of 
these  matters  for  ns,  &,  to  whom  we  are  to-day 
Bending  your  second  letter."  That  is  to  say, 
there  is  under  the  hand  of  the  defenders  a  dis- 
tinct acknowledgment  that  the  letter  forwarded 
by  Mr  Wieland  had  been  received  by  the  de- 
fenders. 

I  think  that  there  was  here  sufficient  notice, 
for  the  pnrsuer's  letter  was  de  faeto  receiyed  by 
the  defenders  within  the  time  limited  by  section 
4  of  the  statute. 

LoBD  MuBZ — I  have  no  difficulty  aboat  this 
case. 

It  is  plain  that  the  letter  written  by  the  pur- 
suer to  Mr  Wieland  reached  the  Forth  Bridge 
Bailway  Company,  and  when  they  get  it  they 
deal  with  it  as  a  notice  which  they  haye  received, 
and  send  it  on  to  their  agent  in  Manchester. 

I  do  not  think  it  is  necessary  to  say  anything 
about  the  meaning  of  the  term  delivery  used  in 
the  statute,  bnt  it  does  not  seem  to  me  that  a 
letter  can  be  said  not  to  be  "  delivered  "  beoaose 
it  is  sent  and  delivered  through  the  post.  I 
agree,  however,  that  the  letter  would  require  to 
be  registered  in  order  to  raise  the  presumption 
that  it  had  been  delivered. 

IjObd  Asax — The  defenders'  argument  is  this, 
that  if  the  pursuer  was  to  avail  himself  of  the 
post,  he  could  only  do  so  by  means  of  a  registered 
letter.  I  do  not  think,  however,  that  the  statute 
prescribes  that  as  a  solemnity,  for  it  only  says 
that  the  notice  "  may  be "  served  by  post  by  a 
registered  letter.  If  it  is  served  by  post  by  a 
registered  letter,  then  that  throws  the  onu*  of 
proving  that  he  never  got  notice  upon  the  de- 
fender. Bnt  here  there  can  be  no  question  that 
the  defenders  got  notice,  for  there  is  evidence  of 
that  fact  under  their  own  hand. 

IiOBD  Shakd  was  absent. 

The  Court  repelled  the  first  and  second  pleas 
for  the  defenders,  and  ordered  issues. 

Counsel  for  Pursuer  and  Respondent — Bhind — 
Oonn.     Agent— Bobert  Stewart,  S.S.O. 

Counsel  for  Defenders  and  Appellants  — 
Oomrie  Thomson— Hay.  Agents— Beid  &,  Quild, 
W.8. 


Saturday,  June  26. 

FIRST   DIVISION. 

[Sheriff  of  Lanarkshire, 
at  Airdrie. 
STBAIN  V.  STRAIN  JUNIOR. 
{Ante,  p.  90). 
Sheriff— Appeal — Competency — GMl   Impriion- 
ment  {Seoiland)  Ad  1882  (46  and  46  Viot,  tap. 
42),  tee.  4. 

Held  that  an  appeal  agidnst  a  deliveHmce 
of  a  Sheriff-Snbatitate  refusing  to  grant  a 
warrant  under  section  4  of  the  Civil  Im- 
prisonment (Scotland)  Act  1882  is  incom- 
petent 

In  an  action  of  separation  and  aliment  at  the 
instance  of  Mrs  Mary  Thomson  or  Strain,  resid- 
ing (at  the  date  of  this  process)  at  7  Omatus  Ter- 
rsoe,  Wyndbam  Boad,  Bothesay,  against  her  hus- 
band, Hugh  Strain  junior,  coalmaster,  residing 
at  Merrybank  Cottage,  Nettlehole,  Airdrie,  the 
Court  of  Session  on  2d  November  1886  pro- 
nounced decree  of  separation,  and  decerned  the 
defender  to  make  payment  to  the  pursuer  of  the 
sum  of  £52  yearly  of  aliment,  commencing  as  at 
15th  December  1884,  with  expenses. 

On  16th  December  the  defender  was  charged 
to  mtjce  payment  of  aliment  then  due,  with  inter- 
est and  expenses.  The  defender  failed  to  make 
payment. 

This  petition  was  presented  by  the  pursuer  is 
the  Sheriff  Court  of  Lanarkshire  at  Airdrie, 
under  the  provisions  of  the  Civil  Imprisonment 
(Scotland)  Act  1882,  for  warrant  to  cite  the 
defender  to  appear  and  show  cause  why  he  bad 
failed  to  pay  to  the  pursuer  the  sums  of  aliment 
with  interest  and  expenses  therein  specified, 
"and  in  the  event  of  the  defender  failing  to 
appear  at  such  diet  as  the  Court  shall  appoint,  or 
to  prove  that  his  failure  to  pay  said  sums  was 
not  wilful,  to  grant  warrant  to  officers  of  Court 
to  apprehend  the  defender  and  oommit  him  to 
the  prison  of  Glasgow,  therein  to  be  detained 
for  such  period,  not  exceeding  six  weeks,  as  the 
Court  shall  appoint,  or  till  he  pay  the  sums 
aforesaid  to  the  pursuer,  or  such  instalment  or 
instalments  thereof  as  the  Court  may  appoint,  or 
tin  the  pursuer  is  otherwise  satisfied. " 

The  Sheriff-Substitute  (Mub)  on  I8th  June 
1886  pronounced  this  deliverance: — "Finds  it 
proved  to  the  satisfaction  of  the  Sheriff-Substi- 
tate  that  the  respondent  Hugh  Strain  junior 
has  not,  since  the  commencement  of  the  action 
in  which  the  decree  referred  to  in  the  petition 
was  pronoxmced,  possessed  or  been  able  to  earn 
the  means  of  paying  the  sums  of  aliment  and  ex- 
penses contained  in  the  charge  on  the  said 
decree,  and  that  he  has  not  wilfiHly  failed  to  pay 
the  same;  therefore  dismisses  the  petition." 

The  pursuer  appealed  to  the  Court  of  Session. 

On  the  case  appearing  in  the  Single  Bills  the 
respondent  objected  to  the  competency  of  the 
appeal,  on  the  ground  that  the  matter  was  left 
entirely  to  the  disoMtion  of  the  Sheriff  or  Sheriff. 
Substitute — Tenendale  t.  Dmnum,  March  20, 
1883,  10  B.  862. 

Argued  for  the  appellant— The  Sheriff-Substi- 
tute had  here  pronounced  a  judgment,  and  that 
was  appealable  to  the  Court  of  Session,  unless^ 
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by  ezpieas  enactment  that  right  of  appeal  was 
taken  away. 

At  advising— 

LosD  "PvsexDtsn — The  Debtors  Act  of  1880, 
which  abolished  imprisonment  for  civil  debt,  made 
an  exception  in  the  case  of  decrees  for  aliment, 
and  therefore  nnder  that  statute,  of  coarse,  a  party 
holding  a  decree  for  aliment  could  proceed  to  do 
execution  in  the  ordinary  form  by  charging  the 
debtor,  and  then  following  that  up  by  imprison- 
ment. Bnt  then  this- new  statute  of  1882  inter- 
posed between  the  creditor  and  his  debtor  a  pro- 
vision that  the  creditor  should  not  imprison  his 
debtor  onless  upon  an  application  by  the  creditor 
the  Sheriff  shall  grant  a  warrant  to  that  effect. 
This  application,  it  is  enacted,  the  Sheriff  shall 
dispose  of  summarily,  and  without  written  plead- 
ings, and  the  only  ground  for  stopping  the  dili- 
gence of  the  creditor  is  that  the  debtor  is  unable 
to  pay. 

That  is  a  very  singular  form  of  process.  It  is  a 
statutory  obstruction  to    the  diligence  of    the 
creditor;  there  is  to  be  no  judgment  by  the  Sheriff, 
bat  the  statute  just  vests  in  the  Sheriff  a  discre- 
tionary power  of  saying  whether  the  creditor  is 
to  imprison  his  debtor  or  no.     The  provision  of 
the  statute  is  as  follows: — that  "the  failure  to 
pay  shall  be  presumed  to  have  been  wilful  until 
the  contrary  is  proved  by  the  debtor,  but  that  a 
warrant  of  imprisonment  shall  not  be  granted  if 
it  is  proved  to  the  satisfaction  of  the  Sheriff  or 
Sheriff-Sabstitnte  that  the  debtor  has  not,  since 
the  commencement  of  the  action  in  which  the 
decree  was  pronounced,  possessed  or  been  able 
to  earn  the  meaus  of  paying  the  sum  or  sums  in 
respect  of  which  he  has  made  default,  or  such 
instalment  or  instalments  thereof  as  the  Sheriff 
or  Sheriff-Substitute  shall  consider  reasonable." 
Now,  in  speaking  of  proving  "  to  the  satisfaction  of 
the  Sheriff,"  taken  in  connection  with  the  provision 
that  the  procedure  is  to  be  summary,  it  is  obvious 
that  the  statute  does  not  contemplate  a  regular 
proof,  bnt  merely  that  the  Sberiff  shall  satisfy 
himself,   by    oaUing     the    parties    before    him, 
whether  the  debtor  is  able  to  pay  the  sum  de- 
cerned for,  or  whether  he  is  wilfully  withholding 
funds  which  he  has  got.     Under  such  a  proceed- 
ing the  Sheriff  is  not  to  pronounce  any  judgment 
or  decree  capable  of  being  extracted,  but  is  merely 
to  grant  or  refuse  a  warrant    Just  as  in  a  crimi- 
nal application   for  a   warrant   to  apprehend   a 
prisoner  the  magistrate  merely  grants  or  refuses 
a  warrant,  so  it   is  the  same  here.     There  is  a 
considerable  resemblance  between  the  two  classes 
of  cases,  because  imprisonment  under  this  statute 
is  intended  to  be  t'n  pariam.     That  is  made  clear 
by  subsection  6  of  section  4,  wliich  provides  "that 
the  creditor,  upon  whose  application  the  warrant 
of  imprisonment  is  granted,  shall  not  be  liable  to 
aliment  or  to  contribute  to  the  aliment  of  the 
debtor  while  incarcerated  under  such  warrant; 
bnt  that  the  incarcerated  debtor  shall  be  subject 
to  the  enactments  and  rules  as  to  maintenance, 
work,  discipline,  and  otherwise  applicable  to  the 
class  of  prisoners  committed  for  contempt  of 
Court."    It  is  plain  also  that  the  imprisonment 
is  nothing  more  than  a  penalty  on  the  debtor 
from  the  provision  in  the  statute  that  the  im- 
prisonment is  not  to  operate  as  a  discharge  of 
the  debt,  and  that  though  the  debtor  suffers  im- 
prisonment the  debt  is  to  subsist.   It  is  also  pro- 
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vided  that  after  imprisonment  has  been  snffend 
a  new  warrant  may  be  issued  at  interrals  of 
not  less  than  six  months,  provided  the  Sheriff  is 
satisfied  that  the  refusal  to  pay  on  the  patt  of 
the  debtor  is  wilful. 

Now,  I  think  that  the  proposal  to  bring  soeh  a 
deliverance  of  the  Sheriff  here  by  way  of  appeal 
is  incompetent.  I  qoite  assent  to  the  obaervatioo 
made  by  Mr  Dickson  that  the  right  of  appeal  to 
this  Oourt  cannot  be  taken  away  except  by  ex- 
press enactment.  But  that  appliea  only  to 
the  case  of  judgment,  and  we  have  no  judgment 
here.  The  statute  has  thought  fit  to  give  a  discn- 
tion  to  the  Sheriff,  and  his  deliverance  npom  the 
application  is  final  as  regards  that  application. 
If  the  party  can  show  better  grounds,  then 
another  appUoation  to  the  Sheriff  can  be  made. 

LoBD  MuBB — This  statute  confers  on  the 
Sheriff  or  Sheriff-Substitate  a  discretionary  power 
to  grant  imprisonment  in  certain  cirenmstanees, 
and  I  think  the  matter  shonld  not  go  further  than 
the  particular  officer  to  whom  the  application  ii 
made.  There  are  no  written  pleadings,  and  there 
is  before  ns  no  evidence,  nor  is  there  any  provision 
for  a  record  of  it  being  kept  to  enable  na  to  My 
whether  the  Sheriff  was  right  or  wrong.  & 
seems  to  me  to  be  just  like  refuaing  an  appliea- 
tion  for  cessio  hoe  ttatu. 

LoTLD  AsiLM — I  am  of  the  same  opinion,  tt 
appears  to  me  that  all  the  Sheriff  could  compet- 
ently do  was  to  grant  or  refnse  a  warrant.  He 
was  bound  to  grant  a  warrant  unless  the  dd>ti> 
satisfied  him  that  be  had  not  earned  anytbiiig 
since  the  date  of  the  decree.  It  ia  left  entifely 
to  the  discretion  of  the  Sheriff  to  say  whether 
that  is  the  case  or  not,  and  the  fact  that  no  reooid 
of  the  proceedings  is  to  be  kept  shows  that  it  was 
not  intended  that  the  deliverance  shonld  be  ^>- 
pealable.  I  cannot  see  that  the  refusal  or  gnmt- 
Ins  of  a  warrant  is  a  decree  in  any  sense.  I 
think  this  -resembles  the  applications  made  ia 
criminal  proceedings,  for  the  imprisonment  onder 
the  statute  is  in  panam, 

Iioao  Shaks  was  absent. 

The  Court  ref  nsed  the  appeal  la  incompetent. 

Counsel  for  Appellant — Dickson.  Agents — 
J.  A  A.  Hastie,  S.S.O. 

Counsel  for  Bespondent — Bhind.  Agent*— 
Bobert  Menzies,  S.S.C. 


Friday,  June  18. 
FIRST    DIVISION. 

STEWART  V.  M'CLURE,  NAISMITH,  BBOOIX, 
&  MACFARLANE. 

Agent  and   Client — Reparation — Culpa — Stieht 
of  Agent' »  Duty — PataU. 

Held  that  a  law-agent  employed  to  lend 
money  on  the  security  of  a  patent  is  not  bomnd 
to  inquire  into  whether  the  patent  is  good  in 
respect  of  being  novel  in  subject-mattt-r, 
and  not  autioipBted  by  other  patents  or  prior 
use,  and  therefore  is  not  bound  to  ^*»~iibii 
the  index  of  specifications  kept  nnder  Iha 
patent  laws,  such  inquiries  not  being  withm 
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the  Boope  of  his  profeaaional  daty,  vhioh  is 
to  see  that  the  assignBtion  is  itself  yalid  and 
the  letters-patent  txfiiete  regalar. 
Agmt  and  Olitnt — Beparation — Duty  <ff  Agent. 
A  law-agent  employed  to  lend  his  client's 
money  on  the  seonrity  of  a  patent  warned 
him  of  the  risk  of  suoh  transactions,  but 
failed  to  inform  him  of  intelligence  which 
he  (the  agent)  received  before  the  trans- 
action was   oonolnded,   and  which  was  to 
the  eifect  that  with  regard  to  the  particular 
patent  there  were  circumstances  which  made 
it   very  important  that  further  and  more 
complete   inquiry  should  be  made.      The 
transaction    was    completed    without    this 
information  being  laid    before    the    client 
or  snoh  inquiry  being  made,  and  the  patent 
proTed  worthless,  and  the  money  was  lost. 
Held  that  the  agent's  duty  having  been  to 
inform  the  client  that  it  had  come  to  bis 
knowledge  that  farther  inquiry  was  peonliarly 
necessary,  and  he  having  failed  to  do  so,  he 
was  liable  to  make  good  to  the  client  the 
money  lost. 
This  was  an  action  by  Bobert  Buchanan  Stewart, 
saerchant.  West  George  Street,  Olasgow,  against 
M 'Clare,  Naismith,  Brodie,  &,  Macfailane,  writers, 
Olasgow,   for   payment    of  £5771    in   name   of 
damages  for  alleged  neglect  of  professional  duty. 
The  action  was  originally  raised  in  October 
1884,  and  the  case  of  the  pursuer  as  it  then  stood 
on  record  was — that  he  had  employed  the  defen- 
ders as  men  of  business  to  prepare  an  effectual 
deed  of  security  whereby  he  was   to  receive  a 
right  and  interest  in  certain  letters-patent  for 
improvements  in  anchors  in  security  of  a  loan 
by  him  of  £5000  out  of  a  total  sum  of  £10,000 
which  the  patentees   were  borrowing  thereon, 
and  that  in  doing  so  he  relied  on  the  exercise  of 
their  professional  skill  and  care  on  his  behalf  as 
lender ;  that  it  was  their  duty  to  satisfy  them- 
selves of  the  validity  of  the  patent  sought  to  be 
assigned,  to  inquire  whether  the  alleged   piovi- 
aions  for  which  the  letters-patent  were  granted 
bad  been  anticipated  and  disclosed  in  previous 
patents  and  specifications,  and  further,  to  have 
caused  a  search  to  be  made  in  the  indexes  to 
specifications  kept  for  inspection  in  terms  of  the 
Patent  Law  Amendment  Act  1852,  with  a  view 
of  discovering  whether  any  of  the  specifications 
there    enumerated    anticipated  or  affected'  the 
validity  of  the  patent  proposed  to  be  assigned. 
He  averred  that  the  defenders  failed  in  these 
duties,  the  performance  of  which  would  have 
disclosed  that  the  patent  was  anticipated  and 
not    valuable,    and    that   their    failure    consti- 
tuted negligence  or  want  of  care,   professional 
skill,  and  a  failure  in  their  duty  to  him  as  his 
law-agents.     He  then  set  forth  the  failure  of  the 
subject  of  the  security  from  invalidity  in  conse- 
quence of  anticipation,  and  the  consequent  Ices 
of  the  money  advanced,  with  the  interest. 

The  defenders  admittedly  acted  in  the  matter 
aa  law-agents  both  for  the  borrowers  and 
lenders. 

They  explained  that  they  expressly  set  forth  the 
lisks  incident  to  tiie  transaction  to  the  lenders, 
who,  they  alleged,  were  quite  capable  of  forming 
an  opinion  upon  the  matter  before  they  entered 
into  the  transaction.  They  also  averred  that 
before  completing  the  transaction  they  laid  the 


letters-patent  before  a  qualified  patent  agent  in 
Glasgow,  and  that  his  report  was  submitted  to 
the  lenders,  including  the  pursuer. 

The  pursuer  pleaded,  inter  alia — "(2)  The  omis- 
sion of  the  defenders  to  make,  or  cause  to  be  made, 
any  search  or  examination  of  the  Begister  of 
Patents,  or  any  inspection  of  the  indexes  of 
specifications,  Jso.  of  patents,  or  any  examinatiotk 
of  the  specifications  of  patents  appearing  therein 
affecting  the  validity  of  the  letters-patent  assigned, 
amounted  in  the  circumstances  to  gross  negli- 
gence and  failure  of  duty  towards  the  pursuer, 
for  the  consequences  of  which  the  defenders  are 
liable." 

The  defenders  pleaded,  inter  alia — "  (t)  The 
pursuer's  averments  are  not  relevant  or  sufficient 
to  support  the  conclusions  of  the  action.  (5) 
The  defenders  having  fulfilled  their  duty  as  agents, 
and  not  having  been  guiity  of  any  negligence  in 
the  matters  libelled,  they  should  be  assoilzied. " 

On  20th  February  1886  the  Lord  Ordinary 
found,  inter  alia,  that  the  facts  stated  did  not 
constitute  a  case  of  neglect  of  professional  duty 
on  the  part  of  the  defenders,  rendering  them 
liable  in  damages,  and  assoilzied  them  from  the 
conclusions  of  the  summons. 

"Note.—  ....  It  is  alleged  that  it  wag  the 
duty  of  the  defenders  to  inquire  whether  the 
inventions  for  which  the  lutteis-patent  were 
granted  had  been  anticipated,  and  for  that  pur- 
pose to  cause  a  search  to  be  made  of  the  indexes 
to  specifications,  and  that  if  they  had  done  so  the 
defenders  would  have  found  no  less  than  nine 
specifications,  all  of  which  are  anticipations  of 
the  invention  on  which  the  pursuer  lent  his 
money.  The  question  then  arises,  whether 
it  is  part  of  the  duty  undertaken  by  the 
defenders  as  law-agents,  employed  to  prepare 
a  deed  of  security,  that  they  should  search 
for  possible  anticipations  of  Uie  invention  for 
which  the  patent,  which  is  the  subject  of  the 
security,  was  granted.  It  is  not  alleged  that 
the  defenders  expressly  and  specifically  under- 
took this  duty.  The  ground  of  action  is,  that 
being  employed  to  prepare  a  security  it  was  their 
duty  to  make  a  search  as  a  part  of  the  business 
of  preparing  a  security.  Various  objections  to 
this  view  of  the  defenders'  obligation  at  once 
occur.  In  the  first  place,  the  kind  of  search 
which  it  is  said  the  defenders  ought  to  have  in- 
stituted is  entirely  different  from  a  search  for  in- 
cumbrances. There  is  no  question  here  of  any 
competing  assignation  or  deed  of  security  in  re- 
lation to  the  particular  patent.  It  is  the  patent 
itself,  the  subject  of  the  security,  which  is  said 
to  be  valueless.  Neither  is  there  any  analogy 
between  the  suggested  inquiry  and  the  kind  of 
inquiry  which  is  often  made  by  a  law-agent  em- 
ployed to  lend  money  on  heritable  security  with 
reference  to  the  value  of  the  subject.  In  some 
cases,  and  especially  where  he  is  acting  for  trus- 
tees, it  may  be  the  duty  of  a  law-agent  to  employ 
a  professional  valuator  (of  course  at  the  client's 
expense)  to  give  an  opinion  as  to  the  value  of  the 
subject  of  the  security.  I  am  not  prepared  to 
affinn  that  this  is  a  necessary  and  invariable 
part  of  the  duty  of  a  lender's  agent.  The  lender 
may  have  satisfied  himself  on  the  question  of 
value,  or  the  agent  may  have  good  reasons  for 
assuming  that  the  lender  has  himself  undertaken 
that  part  of  the  business. 
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"  Bnt  again,  I  obgerve,  there  is  here  no  qaestion 
•B  to  the  Talae  of  the  invention  as  an  inTention. 
The  matter  8o  be  inquired  into  is  whether  the  in- 
vention was  anticipated.  Now,  the  kind  of  in- 
quiry which  a  conveyancer  undertakes  is  regu- 
lated by  usage,  which  necessarily  varies  with  the 
nature  of  the  business,  and  varies  for  different 
parts  of  the  United  Kingdom.  In  England, 
where  there  is  no  general  register  of  titles,  the 
inquiry  to  be  prosecuted  by  the  conveyancer 
must  be  different  from  that  which  ia  required  in 
Scotland  where  there  are  public  registers,  and  a 
recognised  system  of  searching  those  registers. 
But  an  inquiry  whether  a  particular  invention 
has  been  anticipated  appears  to  me  to  be 
a  kind  of  Investigation  not  falling  within  any 
established  professional  usage,  and  which  is 
altogether  outside  the  scope  of  the  duties 
of  a  law-agent  and  conveyancer.  It  is 
not  a  kind  of  business  which  he  is  qualified 
professionally  to  undertake.  It  is  not  an  inquiry 
which  anyone  dealing  in  patent  rights  would 
necessarily  and  as  of  course  desire  to 
institute,  and  I  think  the  client  might  reason- 
ably object  to  pay  the  cost  of. such  an  investi- 
gation if  he  had  not  ordered  it.'  How  then  can 
it  be  said  to  be  a  part  of  the  agent's  professional 
duty  to  make  or  cause  to  be  made  such  a  search  ? 
But  further,  it  is  evident  that  a  search  of  the 
indexes  of  specifications  would  not  be  suffloient 
to  protect  the  lender  against  the  risk  of  avoidance 
of  the  patent  by  anticipation.  A  specification  of 
a  previous  patent  may  be  anticipation,  but  it  is 
not  the  only  kind  of  anticipation.  It  would  be 
necessary  also  to  examine  the  literature  of 
engineering  and  mechanical  science  to  ascertain 
whether  the  invention  had  not  been  made  and 
published  otherwise  than  through  the  Patent 
Office.  No  such  search  could  possibly  be  com- 
plete. What  is  wanted  in  such  cases  is  not  a 
search,  but  the  opinion  of  an  expert  as  to  the 
originality  of  the  invention,  and  the  probability 
of  the  patent  standing  good  when  exposed  to  the 
test  of  an  action  at  law.  No  doubt  such  inquiries 
are  often  made  by  people  who  invest  their  money 
in  patented  inventions,  but  they  are  made  as 
matter  of  special  arrangement,  and  are  not 
understood  to  be  comprehended  in  the  employ- 
ment of  a  law-agent.  Everyone  who  has  to  do 
with  patents  is  aware  that  patent  rights  are 
defeasible  on  certain  grounds.  But  it  is  also  well 
known  that  many  patent  rights  of  doubtful 
validity  pass  unchallenged  because  individuals 
are  unwilling  to  incur  the  expense  of  contesting 
their  vaUdity.  In  the  present  case  I  have  no 
doubt  that  the  pursuer  knew  very  well  what  he 
was  doing  when  he  agreed  to  lend  the  money  at 
twelve  per  cent,  on  the  security  of  a  patented 
invention.  If  he  wanted  the  opinion  of  a  patent- 
agent  or  professional  mechanician  as  to  the 
originality  of  the  invention,  he  ought  to  have  in- 
stmcted  his  agent  to  obtain  it,  and  I  cannot  hold 
the  defenders  responsible  as  for  negligence  or 
want  of  skill  because  they  failed  to  make  an 
inquiry  which  I  conceive  they  were  not  entitled 
to  make  without  instructions. 

"It  is  unfortunate  that  in  this  case  the  de- 
tenders  undertook  the  duty  of  agency  for  the  two 
parties,  the  lender  and  borrower.  An  agent  who 
does  so  exposes  himself  to  such  charges  as  are 
made  in  this  record.  I  think  it  is  much  to  be 
desired  that  the  practice  of  double  agency  should 


be  discontinued,  beoause  it  is  in  all  oases  difficult, 
and  in  many  cases  impossible,  that  an  agent 
should  give  hia  best  advice  to  either  of  the  parties 
consistently  with  hia  obligation  to  promote  the 
interests  of  the  other.  I  trust  that  through  the 
intervention  of  the  Court  or  the  Legislature  this 
erroneous  practice  tnay  be  corrected.  Bnt  I  do 
not  think  (hat  in  the  present  case  it  has  resulted 
in  any  actual  neglect  of  duty  on  the  part  of  the 
defenders." 

The  pursuer  reclaimed. 

In  the  course  of  the  discussion  the  pursner 
moved  to  be  allowed  to  open  np  the  record 
and  to  make  certain  amendments,  which  motion 
being  granted,  he  averred  that  the  defenders 
knew  and  recognised  it  to  be  their  duty  in  his 
interest  to  see  as  to  the  existence  of  anticipations 
of  the  letters-patent  proposed  to  be  assigned,  as 
he  had  no  acquaintance  with  patent  law,  and  that 
he  left  it  to  them  to  take  all  steps  necessary  for 
his  protection,  and  that  on  11th  August  1877  they 
had  sent  the  following  letter  to  Mr  Hunt,  a  well- 
known  patent  agent  and  expert  in  Glasgow: — 
■  ■  Edmund  Hunt,  Esq.  Dear  Sir, — It  is  proposed 
that  the  three  patents  noted  on  the  other  side 
should  be  assigned  to  clients  of  ours,  bat 
before  the  assignation  is  proceeded  with  we  wish 
to  ascertain,  for  the  information  and  protectioa 
of  our  clients,  that  no  prior  assignation  or  other 
deeds  affecting  the  patents  have  been  g;rant«d, 
and  that  there  are  no  other  or  competing  patents 
for  the  same  invention,  or  that  would  nnUifr 
the  patents  now  proposed  to  be  assigned ;  and  it 
will  be  obliging  if  you  will  cause  a  search  to  be 
made  in  the  Register  of  Patents  with  a  view  of 
ascertaining  whether  or  not  there  is  anything 
which  would  render  it  impraotioable  or  inex- 
pedient to  proceed  with  the  proposed  aaaig- 
nation. — Yours  faithfully,  M'Oi.nBB,  NAisjazH, 
Bbodie,  <S:  iIi.orASi.Ajre."  [The  letters-patent 
noted  were  those  as  to  anchors  proposed  to  be 
assigned  by  Martin,  the  borrower,  and  one  for 
improvements  in  chain  cables  proposed  to  be 
assigned  along  with  them.]  "(Cond.  7)  The  said 
Edmund  Hunt  having  made  certain  inqoiries 
in  pursuance  of  the  said  employment,  handed  or 
transmitted  to  the  defenders  prints  of  the  speeifl- 
cations  of  the  letters-patent  referred  to  in  the 
above  letter,  and  also  a  print  of  the  specifleation 
of  certain  other  letters-patent  in  favour  of  the 
said  Francois  Martin,  dated  2l8t  October  1864, 
and  sealed  28th  February  1865 ;  as  also,  a  pam- 
phlet issued  by  the  patent  office  containing 
abridgments  of  anchor  patents  from  1796  to 
1866.  He  also  pointed  ont  to  the  defenden, 
inter  alia,  that  one  of  the  patents  proposed  to  be 
assigned,  viz.,  {hat  of  6th  May  1864,  as  also  the 
patent,  above  mentioned  of  21st  October  1864, 
had  been  the  subject  of  certain  assignments  wUdi 
formed  a  bar  to  the  assignation  proposed.  Ia 
these  circumstances  the  said  Edmund  Hunt  did 
not  make  any  examination  as  to  the  novelty  at 
the  patents  proposed  to  be  assigned,  but  re- 
quested further  instructions  from  the  defenden 
before  prosecuting  his  search.  The  defenders, 
however,  although  nothing  had  ooonrred  to  make 
the  search  which  they  had  ordered  nnneoessary, 
took  no  further  action  on  Mr  Hunt's  report. 
They  gave  him  no  further  instnietiona,  nor  did 
they  employ  any  other  expert  On  the  contzvy, 
they  dropped  the  search  which  they  had  initiated, 
and  they  did  so  without  any  oommonioation  with 
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the  parsnei.  The  said  gpeoifications  and  pam- 
phlet8  are  prodnced,  and  held  as  repeated. 
Neither  these  doctunents,  nor  Mr  Hunt's  in- 
qoiiies,  nor  the  results  of  Mr  Hunt's  report,  were 
oonununicated  to  the  purauer  prior  to  the  (losing 
of  the  transaction." 

He  further  averred  that  from  the  information 
supplied  to  the  defenders  if  they  had  made  the 
sl^fbtest  examination  they  would  have  discovered 
that  there  were  patents  in  force  which  anticipated 
and  rendered  invalid  those  which  were  to  be 
assigned  to  him. 

He  also  averred  that  at  a  meeting  held  in  the 
defenders'  chambers  on  or  about  20th  Augnst 
1877,  and  before  the  transaction  of  loans  was 
made,  the  proposal  to  consult  an  expert  on  the 
validity  of  the  patents  was  folly  discussed,  with 
the  result  that  the  borrower,  Olaude  Martin, 
procured  the  following  letter  from  Tongue  & 
Birkbeok,  patent  agents,  who  were,  and  were 
known  by  the  defenders  to  be,  Martin's  own  patent 
agents: — "Messrs  0.  Martin  li;  Son.  Gentlemen, 
— With  r^^rd  to  our  opinion  as  to  the  validity  of 
your  patents  for  anchors  and  chain-cables,  dated 
and  nambered  respectively,  viz.,  anchors,  80th 
Hay  187a,No.  1632 ;  chain-cable,  31st  Augnst  1872, 
No.  2697 — there  can  bene  ground  for  supposing 
them  to  be  otherwise,  inasmuch  as  their  extensive 
adoption  by  the  Government  for  the  British  Navy 
and  by  the  principal  foreign  States  and  by  the 
Heicantile  Navy  proves  their  great  value.  The  * 
fact  also  that  no  attempt  has  ever  been  made  to 
question  their  validity  is  the  best  proof  you  can 
have  that  they  are  valid,  the  patents  having  now 
been  extensively  worked  for  the  last  fire  years. 
We  are  also  of  opinion  that  no  previous  patents 
taken  for  improvements  in  the  construction  of 
anchors  can  tSlaet  in  any  way  the  validity  of  your 
patent  of  1872,  because  the  principles  embodied 
in  that  patent  we  believe  to  be  essentially  novel. 
— ^We  are,  yours  truly,  Tonotji  <t  Bibxbeok." 

He  averred  that  this  letter  was  procured  not 
by  the  defenders  but  by  Martin,  the  borrower,  on 
his  own  application  to  Tongne  it,  Birkbeok,  that 
the  defenders  gave  them  no  iastmotiona  to  make 
a  search,  and  that  none  was  made,  and  that  their 
letter  waa  submitted  by  the  defenders  to  him 
(pursuer),  but  he  was  not  informed  that  it  was 
written  by  the  patent  agents  of  the  borrowers,  nor 
was  it  pointed  out  to  him  that  it  was  not  equiva- 
lent to  a  report  by  an  expert,  and  did  not  at  all 
include  the  existence  of  anticipating  patents. 

The  defenders  gave  a  general  denial  to  these 
amendments  under  reference  to  the  document 
prodnced,  and  they  also  averred  that  the  risks  of 
■noh  a  transaction  were  folly  before  the  pursuer, 
who  was  as  able  as  they  were  to  judge  of  them. 

The  pursuer  also  added  the  following  plea, 
founded  on  the  averments  made  by  him  in  the 
amendment —  "  The  defenders  having,  while  acting 
as  the  agents  of  the  pursner,  failed  to  disclose  to  him 
facta  within  their  knowledge  which  were  material 
to  the  question  of  his  consenting  to  the  said  loan, 
are  liable  to  him  in  damages  as  concluded  for. 

The  Oonrt  after  a  discussion  on  the  amendment 
remitted  to  the  Lord  Ordinary  to  allow  a  proof. 

The  proof  was  taken  before  Lord  Trayner  on 
I2th  and  13th  November  1885,  and  its  import 
Bnffloiently  appears  from  the  opinion  of  the  Lord 
Ordinary,  and  from  that  of  their  Lordships  of 
the  Fint  Division. 

On  17th  November  1886,  after  the  proof,  Lord 


Trayner  allowed  the  defenders  to  amend  their 
record  and  the  pursuers  to  answer,  and  of  new 
closed  the  record. 

The  defenders  in  their  amendment  averred 
that  the  pursuer  had  sold  to  a  company  the  pat- 
ents originally  assigned,  and  they  pleaded  that  as 
the  pursuer  had  at  his  own  hand  and  without 
notice  to  them  sold  the  patents  in  question, 
re»titutio  in  integrum  was  now  impossible. 

The  pursuer  in  answer  admitted  that  the  trus- 
tees for  the  various  lenders  on  the  security  of  the 
patents  had  sold  them,  that  his  share  of  the  price 
waa  £1250,  and  that  he  was  ready  to  deduct  this 
sum  from  the  amount  sued  for  by  hJTTi  in  name 
of  damages. 

On  12th  December  1886  the  Lord  Ordinary 
assoilzied  the  defenders  from  the  conclusions  of 
the  summons. 

"  Opinion. — In  March  1877  the  defenders,  act- 
ing as  the  agents  for  Mr  Olaude  Martin,  inserted 
in  the  OUugow  Herald  the  advertisement  quoted  in 
the  condescendence.  [This  advertisement  was: — 
"LmiTZD  Pabtnxbship.  —  A  very  favourable 
opportunity  presents  itself  to  parties  willing  to 
contribute  from  £15,000  to  £20,000,  in  sums  of 
not  less  than  £5000,  for  the  development  of  'a 
business  in  a  highly  remunerative  patented  article 
for  which  there  is  a  large  and  yearly  increasing 
demand.  Apply  to  "the  defenders.]  In  conse- 
quence of  that  advertisement  they  were  waited 
upon  by  the  pursuer,  and  after  a  variety  of  meet- 
ings and  communings,  which  it  is  not  necessary  at 
present  to  detail,  an  agreement  was  ultimately 
arrived  at,  under  which  the  pursuer  agreed  to 
lend  to  Mr  Martin  a  sum  of  £6000  on  the  security 
of  a  patent  for  '  improvements  in  anchors,'  dated 
in  May  1872,  and  a  patent  for  *  improvements  in 
the  construction  of  chains  for  chain-cables  and 
other  purposes,'  dated  in  August  1872.  This 
agreement  was  concluded  by  Mr  Martin  (and  his 
son)  executing  an  absolute  assignation  of  the 
foresaid  patents,  dated  4th  September  1877,  in 
favour  of  the  pursuer  and  certain  other  persons, 
who  were  lending  money  on  the  same  security 
along  with  him  ;  and  by  Uie  execution  of  an  agree- 
ment, also  dated  in  September  1877,  between  Mr 
Martin  and  his  son  on  the  one  hand,  and  the  pur- 
suer and  the  other  lenders  on  the  other  hand,  in 
which  the  terms  and  nature  of  the  transaction,  as 
well  as  the  rights  and  obligations  of  the  several 
parties  thereto,  were  set  out  at  length.  The  p  ursuer 
paid  the  £6000  he  had  agreed  to  advance  on  5th 
September  1877  to  the  defenders'  Arm,  who  acted 
in  the  transaction  as  law-agents  both  for  the  bor- 
rowers and  lenders. 

"  The  stipulated  interest  on  the  advance  was 
paid  to  the  pursuer  for  the  period  from  Septem- 
ber 1877  till  Whitsunday  1879  ;  but  no  further 
interest  being  paid,  the  pursuer  and  his  co-lendeis, 
after  notice  to  the  Martins  in  terms  of  the  agree- 
ment, entered  into  possession,  and  nnder  the  title 
of  ■  Martin's  Patent  Anchor  and  Oable  Factory,' 
used  and  worked  the  patents  which  had  been 
assigned  to  them.  They  did  so  until  this  year, 
when  (in  September  1886)  they  assigned,  inter 
alia,  the  said  patents  and  all  their  rights  therein, 
to  the  persons  named  in  the  minute  of  agreement. 

"The  validity  of  the  anchor  patent  was  chal- 
lenged soon  after  the  pursuer  and  his  oo-lendei8 
began  to  work  it,  and  the  soundness  of  the  chal- 
lenge was  practically  admitted  by  the  abandon- 
ment of  an  action  which  had  been  raised  by  th« 
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poisneT  and  his  oo-lendan  against  Wrigfat  k 
Company  of  Tipton,  who  were  alleged  to  hare 
invaded  the  patent  right  I  do  not  go  into  any 
detail  with  regard  to  the  proceedings  in  the  action 
between  the  pnrsner  and  Wright  £  Company,  and 
the  sabseqaent  proceedings  adopted  by  the  par- 
sner,  as  I  am  prepared  to  hold,  on  a  consideration 
of  the  whole  evidence,  that  at  the  date  of  the 
assignation  to  the  porsner  in  September  1877, 
when  he  advanced  the  said  sum  of  £5000,  the 
anchor  patent  was  invalid  and  commercially  of 
no  Talne.  It  is  right,  however,  to  notice  that 
after  the  practically  snccessfal  challenge  of  the 
patent  right  by  Wright  &,  Company,  the  pnraaer 
and  his  co-lenders  took  certain  proceedings  by 
way  of  proposed  disclaimer,  for  the  pnrpose  of 
making  their  patent  right  free  from  challenge, 
which  proceedings,  in  consequence  of  objections 
stated  thereto,  were  not  pressed  bat  were  in  abey- 
ance, althongh  in  dependence,  at  the  date  of  the 
sale  in  September  1885.  I  am  farther  prepared 
to  hold  it  as  established  by  the  evidence,  that  the 
pnrsaer,  throagh  the  invalidity  of  the  patent  and 
consequent  worthlessness  of  his  secority,  has  lost 
the  £5000  which  he  advanced. 

"  In  the  present  action  the  pnrsner  seeks  decree 
against  the  defenders  for  the  £5000  advanced  as 
aforesaid,  and  for  the  interest  dne  thereon  in  so 
far  as  not  received  at  or  prior  to  Whitsunday  1879. 
The  total  claim  is  for  £5771,  7b.  6d. 

"The  first  and  chief  gionnd  on  which  the 
pursuer  bases  his  right  to  recover  the  sum  sued 
for  from  the  defenders  is,  that  he  has  suffered 
loss  to  that  extent  throagh  '  the  gross  negligence 
or  want  of  due  skill,  and  failure  on  the  part  of 
the  defenders  in  the  performance  of  the  duty  in- 
cumbent on  them  as  the  pursuer's  law-agents.' 
The  negligence  and  failure  in  daty  alleg^  con- 
sists in  tJ^,  that  prior  to  the  completion  of 
the  transaction  in  question  the  defenders  failed 
to  satisfy  themselves  of  the  validity  of  the 
anchor  patent  right,  on  the  security  of  which 
the  £5000  was  advanced  by  the  pursuer.  I  say 
the  '  anchor  patent  right '  because  both  in  the 
proof  and  in  the  argument  which  followed  no 
notice  was  taken  of  what  I  may  call  the  '  chain 
patent.'  The  question  then  which  falls  to  be  de- 
cided first  is  this,  Was  it  the  duty  of  the  de- 
fenders, as  the  law-agents  of  the  pursuer  in  the 
transaction  in  qnestion,  to  satisfy  themGelves, 
and  thus  assure  the  pursuer,  of  the  validity 
of  the  patent  right  offered  as  seoarity  for 
the  advance  to  be  made  by  the  pursuer  ?  I  re- 
gard this  as  a  question  of  very  considerable  im- 
portance, not  only  because  of  the  peooniary  lia- 
bility depending  upon  it  in  the  present  case,  but 
because  it  involves  a  large  general  question  as  to 
the  duties  and  responsibilities  of  law-agents  who 
are  or  may  be  called  upon  to  act  for  clients  in 
the  purchase  of  patent  rights,  or  in  lending 
money  npon  their  security.  In  endeavouring  to 
solve  this  question  it  has  to  be  remembered  that 
the  validity  of  a  patent  depends  chiefly  upon 
these  four  considerations,  viz. — (1)  Whether  the 
subject-matter  is  patentable?  (2)  whether  the 
patentee  is  the  true  inventor?  (3)  whether  there 
has  been  prior  use?  and  (4;  whether  besides 
being  novel  the  invention  is  one  of  general  utility  ? 
With  regard  to  these  four  considerations  it  is 
clear  enough  that  a  law-agent  is  not  bound  to 
have,  nor  supposed  to  have,  the  skill  which 
would  enable  him  to  advise  as  to  the  first  and 


fourth,  namely,  whether  the  subjeot-matter  was 
patentable,  or  whether  the  alleged  invention  was 
one  of  general  utility.  As  concerns  the  third — 
prior  use — it  is  not  maintained  by  the  pnisner 
(and  could  not  in  my  opinion  be  maintained) 
that  the  defenders  had  either  the  means  or  the 
duty  of  satisfying  themselves  upon  that  head. 
There  remains,  therefore,  only  the  second  of  the 
considerations  I  have  referred  to,  and  it  is  with 
reference  to  it  and  it  only,  as  I  understand,  Uiat 
the  pursuer  (on  this  branch  of  the  csase)  now 
maintains  there  was  failure  in  duty  on  the  part 
of  the  defenders.  The  pursuer's  averments  on 
this  subject  amount  to  this,  that  the  defenders 
failed  to  search,  or  cause  to  be  searched,  the 
Official  Indices  to  Specifications,  kept  for  inspec- 
tion in  terms  of  the  Patent  Law  Amendment  Act 
1852,  an  examination  of  which  would  have  dis- 
closed the  existence  of  prior  patents  fatal  to  or 
seriously  affecting  the  validity  of  the  patent  in 
qnestion.  In  point  of  fact  some  investigation 
was  made  as  to  the  existence  of  prior  patents,  al- 
though not  of  the  precise  kind  here  specified  by 
the  pursuer,  and  the  result  of  that  investigation 
affects  the  decision  of  another  part  of  this  case. 
But  on  the  matter  now  immediately  under  con- 
sideration I  proceed  on  the  footing  that  the  de- 
fenders made  no  search  whatever  in  the  Official 
Index  referred  to.  Were  the  defenders  bound  in 
fulfilment  of  their  professional  duty  to  the  pnr- 
Buer  to  make  such  a  search?  I  oonfe$s 
that  at  one  time  the  inclination  of  my  mind  was 
to  hold  that  they  were,  but  further  consideration 
with  tiie  aid  of  a  very  able  argument  from  the 
bar  has  satisfied  me  that  they  were  not. 

"  It  was  argued  for  the  pursuer  that  it  was  the 
defenders'  duty  as  the  pursuer's  law-agents  to  as- 
certain (1)  that  the  right  to  the  subject  to  be  as- 
signed in  security  was  well  consUtnted ;  and  (2) 
that  the  borrowers  were  in  a  position  to  give  a 
valid,  free,  and  unencumbered  title  to  that  sub- 
ject. Ko  doubt  has  been  raised  upon  this  second 
head  of  the  pursuer's  argument.  The  defenders 
satisfied  themselves  that  the  borrowers  were  vested 
in  the  right  they  offered  to  assign  in  secnrity, 
and  that  no  previous  assignment  or  mortgage 
limited  their  right  or  made  the  secnrity  leas  in 
value  or  extent  than  it  was  represented  to  be. 
It  is  on  the  first  branch  of  the  pursuer's  argu- 
ment that  the  difficulty  arises.  With  regard  to 
it,  however,  I  must  say  that  it  appears  to  me  to 
be  ambiguous.  In  one  view  of  it  the  pursuer's 
argimient  may  be  conceded,  in  another  view  of  it 
it  is  unsound.  If  by  the  constitution  of  the 
right  the  pursuer  meant  the  constitution  of  the 
right  as  appearing  «x  faeie  of  the  letters-patent, 
I  think  his  argument  is  not  open  to  any  objec- 
tion. The  defenders  were  bound  to  see  that  the 
letters-patent  were  in  due  form,  conform  to 
statute,  duly  stamped,  and  so  on.  These  were 
matters  within  the  skill  of  the  defenders  as  law- 
agents.  But  if  the  pursuer  means  (and  that  is 
what  he  does  mean  by  his  argument)  that  the  de- 
fenders were  bound  as  law-agents  to  go  behind 
the  letters-patent  and  inquire  whether  the  right 
thereby  conferred  was  one  which,  on  grounds 
not  appearing  from  the  letters-patent,  should 
never  have  been  granted,  or  coiUd  now  be  set 
aside,  I  think  his  argument  is  unsound.  The 
case  .of  a  proposed  transmission  of  a  feu-right 
was  put  in  illustration,  and  it  was  said  that  the 
agents'  duty  for  a  lender  or  purchaser  was  not 
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merely  to  see  that  the  borrower  or  seller  had  an 
anencambered  title  under  which  he  conld  validly 
transmit)  bat  that  he  must  also  satisfy  himself 
that  the  original  grant  was  well  oonstitnted. 
This  illnstration  is  snitable  enotigh,  bnt  the  diffi- 
culty of  applying  it,  if  any,  arises  again  from  the 
ambignity  of  the  word  '  constituted.'  If  the 
law-agent,  in  the  case  supposed,  found  that  the 
fen-charter  proceeding  from  the  superior  was 
Talid  in  so  far  as  appeared  ex  facie  of  that  deed — 
that  it  had  been  duly  registered  so  as  to  complete 
the  yassal's  feudal  title,  and  that  nothing  ap- 
peared on  the  public  records  burdening  the 
lands  or  limiting  the  vassal's  right  to  convey 
them  in  security  —  what  more  is  the  agent 
bound  to  do?  Must  he,  in  fulfilment  of 
his  professional  duty,  go  to  the  locality  of  the 
subjects  proposed  to  be  conveyed,  and  satisfy 
himself  that  the  subjeots  described  in  the  title- 
deeds  really  exist?  If  there  was  no  subject,  of 
course  there  was  no  well-constituted  grant,  bnt  it 
is  not  the  valid  constitution  of  the  grant  in  that 
sense  of  which  the  agent  is  bound  to  satisfy  him- 
self. Nor  is  it  in  the  case  of  a  patent  right  his 
duty  to  go  behind  the  letters-patent  to  ascertain 
whether  there  was  a  good  invention.  In  each  case 
the  qnestion  whether  there  exists  a  heritable  sub- 
ject as  described,  or  a  good  invention  as  patented, 
is  a  proper  subject  for  inquiry  if  any  doubt  is 
suggested  or  exists.  But  it  is  not  ihe  agents' 
duty  to  make  that  inquiry  nnlesa  he  is  specially 
desired  or  undertakes  to  make  it.  Of  itself  it 
does  not  fall  within  the  known  and  recognised 
duty  of  a  law-agent  as  such.  The  defenderi^' 
counsel  suggested  another  illustration,  which  I 
think  has  an  important  bearing  upon  this  ques- 
tion. Suppose  a  law-agent  for  a  purchaser,  in 
going  over  a  progress,  finds  that  the  person  pro- 
posing to  sell  certain  lands  has  a  title  based  npon 
a  precept  of  dare  conitat,  either  in  favour  of  him- 
self or  some  of  his  authors  within  the  prescriptive 
period.  That  precept  sets  out  that  the  superior 
has  been  satisfied  of  the  death  of  his  last  entered 
vassal,  and  therefore  grants  precept  for  the  infef  t- 
ment  of  the  heir.  Is  the  law-agent  for  the  pur- 
chaser bound,  as  law-agent,  to  go  behind  the  pre- 
cept and  inquire  on  wl}at  grounds  the  superior 
was  satisfied  of  the  death  of  bis  vassal,  or  to  in- 
stitute a  separate  inquiry  to  satisfy  himself  of  the 
fact  7  And  if  he  does  not  do  so,  is  he  to  be  per- 
sonally responsible  to  his  client  if  the  vassal  sup- 
posed and  stated  to  be  dead  should  after  all  prove 
to  be  alive  7  I  think  these  questions  can  only  be 
answered  in  the  negative.  The  agent  appears  to 
me  to  discharge  his  duty  if  by  examination  of 
the  titles  and  records  he  satisfies  himself  that,  ex 
fade  of  both,  the  proposing  seller  or  borrower 
has  a  good  title  to  the  subject  which  he  offers  to 
sell  or  convey  in  security.  In  the  present  case 
the  defenders  did  what  was  equivalent  to  that. 
The  letters-patent  ex  facie  presented  no  flaw  or 
invalidity,  and  the  register  of  assignments  shewed 
that  the  Martins  were  vested  in  the  right,  without 
limit  or  incumbrance,  and  were  therefore  in  a 
position  to  give  a  good  and  free  title  to  the  pur- 
suer and  hL  oo-lenders  to  the  right  which  the 
letters-patent  conferred.  Whether  that  right  was 
assailable,  or  was  commercially  valueless,  was  not 
the  concern  of  the  agents  but  of  the  parties. 

' '  The  pursuer  further  argued  that  the  defenders 
as  law-agents  knew,  or  should  have  known,  that 
no  patent  right  was  valid  or  well  constituted  un- 


less it  fulfilled  the  four  considerations  or  condi- 
tions to  which  I  have  already  alluded,  and  that  it 
was  the  defenders'  duty,  therefore,  to  see  that  the 
four  conditions  had  been  fulfilled  or  purified. 
But  as  I  have  already  indicated,  there  are  three 
out  of  the  four  conditions  with  which  a  lawyer's 
skill  does  not  enable  him  to  deaL  I  think  it  just 
as  certain  that  he  has  not,  and  is  not  required  to 
have,  skill  to  deal  with  the  fourth.  An  examina- 
tion of  the  specification  of  preceding  patents 
might  shew  him  that  a  patent  had  been  previously 
obtained  for  an  anchor,  or  improvements  in 
anchors,  but  would  not  enable  him  as  a  law-agent 
to  say  whether  it  was  in  any  sdnse  or  to  sny  ex- 
tent an  anticipation  of  the  patent  which  he  was 
called  on  to  transfer.  Such  a  search  is  not 
analogous  to  a  search  for  incumbrances  in  a  pro- 
perty register.  The  search  in  the  Register  of 
Assignments  of  Patents  is  analogous  ;  and  that 
search  was  made.  At  all  events,  no  damage  is 
alleged  to  have  arisen  from  a  failure  to  make  such 
a  search ;  is  it  not  said  that  there  was  any  previous 
assignment  of  the  patent  In  question,  or  any 
mortgage  or  security  affecting  it. 

"  I  am  therefore  of  opinion  that  there  was  no 
failure  of  duty  on  the  part  of  the  defenders,  as 
law-agents  for  the  pursuer,  in  the  transaction  in 
question  in  so  far  as  concerns  the  matter  I  have 
been  dealing  with.  The  same  view  was  reached 
by  Lord  M'Laren  in  deciding  upon  the  relevancy 
of  the  pursuer's  case,  and  I  refer  to  the  opinion 
delivered  by  his  Lordship  as  affording  additional 
grounds  for  the  conclusion  we  have  each  arrived 
at.  Kothing  that  was  disclosed  in  the  evidence 
led  before  me  goes  to  affect  in  my  judgment  the 
opinion  expressed  by  Lord  M'Laren. 

"  The  case,  however,  does  not  end  here.  The 
pursuer  refers  to  the  letters  written  by  the  de- 
fenders on  11th  August  1877  to  Mr  Hunt,  a 
patent  agent  in  Glasgow,  quoted  in  the  condescen- 
dence, as  shewing  what  the  defenders'  views  were 
of  their  duty  at  a  time  while  the  negotiations  for 
theloan  in  question  were  still  in  progress.  In  that 
letter  the  defenders,  '  for  the  information  and 
protection'  of  their  clients  (the  lenders),  express 
their  wish  to  ascertain  (1)  '  that  no  prior  or  other 
deeds  affecting  the  patents  have  been  granted, 
and  (2)  that  there  'are  no  other  or  competing 
patents  for  the  same  invention,  or  that  would 
nullify  the  patents  proposed  to  be  assigned,' 
and  with  this  view  they  requested  Mr  Hunt 
to  cause  a  search  to  be  made  in  the  Register  of 
Patents.  I  cannot  regard  this  letter,  written  by 
the  defenders,  as  acknowledging  or  recognising 
any  duty  upon  them  to  search  the  Begister  of 
Patents.  Indeed  it  is  an  acknowledgment  on 
their  part  that  they  are  not  competent  to  make 
the  search,  or  they  would  not  have  asked  an 
expert  to  make  it  for  them.  It  was  a  proper 
letter  for  the  defenders  to  write,  however,  for 
they  knew  the  dangers  to  which  the  validity  of 
a  patent  was  exposed,  and  against  these  dangers 
they  desired  so  far  as  possible  to  guard  their 
clients.  This  letter,  however,  whether  in  itself 
of  so  much  importance  as  the  pursuer  attributes 
to  it  or  not,  acquires  undoubted  importance  from 
what  followed  upon  it,  and  this  leads  me  to  the 
second  ground  on  which  the  pursuer  seeks  to 
impose  liability  on  the  defenders  for  the  loss  he 
has  sustained.  The  pursuer  maintains  that 
whether  the  defenders  were  bound  to  make  the 
search  in  the  official  index  or  not,  yet  in  point  of 
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fact  they  became  aware  before  the  transaction 
was  closed  that  the  patent  right  in  question  was 
invalid,  or  at  least  of  doabtfnl  validity,  that  it 
was  their  duty  to  have  disclosed  all  they  knew  or 
had  reason  to  believe  on  this  subject  to  the  por- 
sner,  who,  if  anoh  disclosure  had  been  made, 
would  not  have  gone  on  with  the  transaction  ; 
that  the  defenders  failed  in  their  duty  by  not 
making  this  disolosure,  henoe  the  loss  and  the 
defenders'  liability  therefor. 

"On  receipt  of  the  defenders'  letter  of  11th 
August  Mr  Hunt  wrote  to  his  correspondents  in 
London  *  to  see  if  any  assignment  or  other  docu- 
ment is  entered  in  register  of  proprietors  rela- 
tive '  to  the  patents  in  question.  The  reply  was 
to  the  effect  that  certain  assignments  were  found 
affecting  the  patents  of  1864,  but  none  affecting 
the  patents  of  1872,  and  along  with  the  reply 
there  was  sent  to  Mr  Hunt  a  book  titled  'Abridg- 
ments of  Specifications  relating  to  Anchors.' 
On  receipt  of  this  letter  and  book  Mr  Hunt  saw 
Mr  Brodie,  but  what  took  place  between  them  on 
that  occasion  neither  of  them  at  this  distance  of 
time  is  able  to  recollect.  Their  want  of  memory, 
however,  is  not  so  material  as  it  might  otherwise 
have  been,  for  from  the  entries  in  Mr  Hunt's 
business-books  made  at  the  time,  and  from  a 
letter  written  within  a  few  days  thereafter  by  Mr 
Brodie,  a  sufficiently  detailed  and,  I  have  no 
doubt,  accurate  account  can  be  obtained  of  what 
passed  between  Mr  Hunt  and  Mr  Brodie  on  the 
oooasion  referred  to.  Mr  Hunt's  euicount  con- 
tains this  entry,  under  date  14th  August  1877 — 
— 'Attending  Mr  Brodie  with  notes  of  assign- 
ment, &o.,  received  from  London,  and  conferring 
with  him  as  to  the  probable  validity  of  the 
patents;  silso  examining  abridgments  of  patents 
relating  to  anchors,  and  acquainting  Mr  Brodie 
with  the  result.'  What  that  result  was  may  be 
learned,  at  least  to  some  extent,  from  Mr  Hunt's 
evidence.  He  says — '  All  the  information  which 
I  got  then  as  to  the  validity  of  the  patents  was 
simply  from  the  glance  through  the  abridgments. 
I  would  not  say  that  that  glance  through  the 
abridgments  excited  a  doubt  in  my  miud,  but  it 
excited  in  my  mind  a  feeling  that  farther  research 
was  necessary.  We  never  regard  these  abridg- 
ments as  giving  anything  like  an  exhaustive 
search.  (Q)  Having  so  examined  the  abridg- 
ments you  acquainted  Mr  Brodie  with  the  result 
of  that  examination  ;  what  does  that  mean? — (A) 
All  I  can  recollect  with  any  certainty  is  that  I 
stated  I  thought  farther  search  should  be  made. ' 
This  evidence  is  supplemented  as  I  have  said  by 
a  letter  written  by  Mr  Brodie.  That  letter  is 
dated  20th  August  1877,  and  is  addressed  to  Mr 
3.  B.  Miller,  one  of  the  pursuer's  co-lenders,  and 
in  it  Mr  Brodie  not  only  states  in  substance  what 
Mr  Hunt  had  communicated,  but  also  the  effect 
of  that  communication  on  bis  own  mind.  Mr 
Brodie  says — 'I  have  had  a  meeting  with  the 
patent  agent.  He  has  lent  me  an  abridgment  of 
patents  on  anchors.  It  would  appear  that  an 
anchor  on  a  similar  principle  was  patented  in 
1821.  It  may  be  that  there  is  nothing  in  this, 
but  as  the  result  of  my  interview  I  write  to  say 
that  it  will  not  be  possible  to  be  ready  for  Friday.' 
(This  Friday  had  previously  been  fixed  as  ^e 
day  for  settlement  of  the  transaction).  Mr 
Brodie  concludes  his  letter  thus — 'It  occurs  to 
me  that  it  will  be  necessary  to  have  a  distinct 
report  by  the  patent  agent  as  to  the  validity  of 


the  patent  before  prooeedijig  farther.  This  will 
require  time,  and  will  be  attended  with  expense. 
The  authority  of  Mr  Martin  must  be  obtained.' 
There  are  some  parts  of  this  letter  which  I  have 
not  quoted  on  which  some  observations  were 
made  by  the  pursuer's  counsel,  but  I  notice  this 
only  for  the  purpose  of  saying  that  the  interpre- 
tation of  that  part  of  the  letter  adverse  to  the 
defenders  disappears  before  the  explanation 
made  by  Mr  Brodie. 

"In  view  of  the  evidenoe  I  bftva  jnat  re- 
ferred to,  I  think  it  must  be  held  as  estab- 
lished (1)  that  Mr  Brodie  knew  before  the 
pursuer's  money  was  lent  or  the  patent  rights 
assigned  to  him  of  the  existence  of  at  least 
one  patent  prior  in  date  which  might  affect 
the  'TOlidity  of  those  intended  to  be  transferred ; 

(2)  that  in  the  opinion  of  the  expert  whom  ha 
had  consulted  a  search  was  necessary  of  a  more 
exhaustive  kind  than  any  that  had  been  made 
before  it  would  be  safe  to  complete  tbe  txanaae- 
tion  with  the  Martins  or  lend  them  the  money ; 

(3)  that  in  the  then  state  of  his  knowledge  Mr 
Brodie  was  himself  of  opinion  that  before  the 
transaction  was  completed  '  it  would  be  neoessaiy 
to  have  a  distinct  report  by  the  patent  agent  as 
to  the  validity  of  the  patent;'  and  (4)  that  the 
settlement  of  the  transaction  was  postpoxied  in 
consequence  of  that  opinion. 

"The  pursuer  maintains,  as  I  have  already 
stated,  that  Mr  Brodie's  knowledge  and  opinion 
being  such  as  I  have  just  described,  he  was  bound 
to  disclose  both  to  his  client,  the  pursuer,  and  that 
if  he  failed  to  do  so,  and  proceeded  to  oomplete 
the  transaction  in  which  the  pursuer  was  rising 
£5000  without  obtaining  the  expert's  report  on 
the  validity  of  the  patents  which  he  himself  oon- 
sidered  '  necessary,'  or  obtained  from  his  client 
distinct  authority  to  dispense  with  such  a  search 
after  he  had  been  fully  made  aware  of  the  risk 
which  by  so  doing  he  might  incur,  any  loss  aris- 
ing which  that  search  if  made  would  have  pre- 
vented must  be  borne  by  him.  In  short,  Mr 
Brodie  should  either  have  insisted  on  an  exhans- 
tive  search  as  recommended  by  Mr  Hunt,  or  was 
bound  to  place  the  whole  matter  folly  and  cleariy 
before  his  client,  leaving  with  him  the  responsi- 
bility if  a  search  was  Aot  made.  I  entirely 
agree  with  this  argument,  and  adopt  this  view  <rf 
Mr  Brodie's  duty.  In  my  opinion  the  loss  which 
the  pursuer  has  suffered  is  directly  attribntaUs 
to  the  want  of  this  '  necessary '  search.  It 
would  have  been  as  easily  discovered  in  Angnat 
1877  that  the  patents  of  1872  were  invalid,  as  it 
was  in  1881  when  their  validity  was  challenged 
by  Wright  t  Company.  Perhaps  the  prior  use 
relied  on  by  Wright  &  Company  would  not  have 
been  discovered,  but  at  least  enough  ooold  have 
been  discovered  to  deter  the  pursuer  from  going 
further  with  the  transaction.  But  the  qoestioo 
of  fact  remains,  Did  the  defender  Mr  Brodie  fail 
to  disclose  to  the  pursuer  the  knowledge  he  had  1 
or  did  the  pursuer  in  the  knowledge  of  all  Mr 
Brodie  knew  agree  to  dispense  with  the  search  ? 
It  is  on  this  part  of  the  case  that  the  proof  is 
least  satisfactory,  for  the  recollection  of  all  con- 
cerned OS  to  what  took  place  verbally  at  meetingt 
which  they  had  is  very  vague.  OonaequenUy 
any  evidence  derived  from  entries  or  notes  made 
at  the  time  comes  to  be  of  extreme  Taiae. 

"  It  appears  from  the  entries  in  the  defenders' 
books  that  after  Mr  Brodie  hsd  had.  his  meeting 
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with  Mr  Hunt  on  the  14th  August  he  pat  him- 
self in  commanication  on  the  subject  (I  take  it) 
of  the  required  search  with  Mr  Martin  and  his 
manager  Mr  Buckland,  and  on  the  17th  August  a 
meeting  was  held  in  the  defenders'  chambers,  at 
which  the  pursuer  and  others  were  present. 
With  reference  to  that  meeting  there  is  the  fol- 
lowing entry — 'Meeting  Mr  Stewart,  Mr  Oaird, 
and  Mr  Miller  separately,  and  fully  conferring  on 
whole  matter,  and  risks  necessarily  incident 
in  connection  with  such  a  transaction.'  Imme- 
diately after  that  a  meeting  was  held  at  which 
the  tlu'ee  persons  previously  named  seem  to  have 
been  joined  by  the  others  interested,  and  particu- 
larly by  Mr  Martin  and  Mr  Buckland,  and  at  this 
meeting  the  defenders  made  'full  explanations,' 
and  submitted  the  draft  assignation  and  back- 
letter,  '  when  it  was  finally  arranged  to  meet 
again  on  Friday  next  (i.e.,  24th  August)  for 
settlement'  Beyond  these  entries  I  think  there 
ia  no  reliable  or  satisfactory  evidence  of  what 
took  place  at  these  meetings.  The  parties  can- 
not charge  their  memories  with  what  took  place, 
bat  the  pursuer  says  that  Mr  Hunt's  name  may 
have  been  mentioned  '  without  exciting  any  at- 
tention,' while  he  is  certain  that  nothing  was 
said  '  calculated  in  any  degree  to  excite  alarm. ' 
Whether  Mr  Hunt's  name  was  mentioned  or  not 
I  am  disposed  to  hold  that  nothing  was  said  at 
this  meeting  to  the  effect  that  Mr  Hunt  had  re- 
commended a  search  among  the  specifications  of 
patents,  because  the  letter  written  to  Mr  Miller 
by  the  defenders  on  the  20th  (three  days  after 
the  meeting)  refers  to  what  Mr  Hunt  had  said, 
and  as  to  the  necessity  of  a  search  in  such  terms 
as  to  satisfy  me  that  the  communication  made  in 
the  letter  was  then  made  to  Mr  Miller  for  the 
first  time.  Now,  Mr  Miller  was  present  at  both 
the  meetings  on  the  17th,  and  if  Mr  Hunt's 
views  had  then  been  explained  it  is  impossible 
to  believe  that  the  letter  would  not  have  made 
some  reference  to  what  had  taken  place  at  the 
meeting.  It  seems  to  me  probable  that  Mr 
Brodie  did  not  mention  to  the  meetings  of  the 
17th  the  result  of 'his  interview  with  Mr  Hunt, 
because  he  was  waiting  to  learn  what  Mr  Martin 
was  prepared  to  do  in  order  to  remove  the  diffi- 
culties suggested  by  the  interview  with  Mi  Hunt. 
"As  has  been  seen  already,  Mr  Miller 
was  informed  that  the  proposed  settle- 
ment of  the  transaction  on  the  24th  had 
been  postponed.  No  such  intimation  had 
been  given  to  Mr  Stewart,  who  accordingly 
went  to  the  defenders'  chambers  on  that  day; 
and  the  defenders'  entry  relative  to  that  call  is 
as  follows: — 'Meeting  Mr  Stewart,  explaining 
cause  of  delay  in  having  matters  arranged.'  On 
this  oooasion  Mr  Stewart  saw  Mr  Morison,  then 
a  detk,  and  now  a  partner,  of  the  defenders' 
firm ;  but  of  what  took  place  between  them  the 
pursuer  has  no  recollection.  He  says  (on  cross- 
examination), — '  My  recollection  is  quite  a  blank 
between  17th  August  and  3d  September  as  regards 
these  transactions.'  Mr  Morison,  however,  is 
examined,  and  says  that  he  was  conversant  with 
what  was  going  on  in  reference  to  the  transac- 
tion in  question ;  he  had  read  the  letter  of  20th 
Angnst  sent  to  Mr  Miller ;  he  met  Mr  Stewart 
on  his  call  on  the  24th.  He  adds,—'  I  have  no 
doubt  I  told  Mr  Stewart  what  Mr  Brodie  recom- 
mended to  be  done — that  a  separate  and  inde- 
pendent report  should  be  got   from  a  patent 


agent,  and  that  it  was  desirable  to  postpone  the 
settlement  of  the  transaction  till  that  was  done.' 
Mr  Morison  on  cross-examination  admits  that 
he  speaks  so  far  from  the  terms  of  the  entry  I 
have  quoted,  but  he  is  also  pretty  positive  as  to 
what  he  told  the  pursuer.  I  am  disposed  to 
hold  on  this  evidence  that  the  pursuer  was 
informed  by  Mr  Morison  of  the  real  cause  of 
the  postponement  of  the  settlement,  and  that  the 
statement  made  to  him  was  practically  a  repeti- 
tion of  what  had  been  told  Mr  MUler  in  the 
letter  of  20th  August.  The  pursuer  had  come 
for  the  purpose  of  settling,  and  would  scarcely 
have  been  contented  with  the  statement  that  the 
settlement  had  been  postponed  without  any 
reason  being  assigned.  If  any  reason  was 
assigned,  it  is  not  suggested  that  any  other 
than  the  true  reason  was  given ;  and  Mr 
Morison,  who  knew  the  true  reason,  had  no  in- 
terest in  giving  a  false  or  withholding  the  true  one. 
Besides,  the  entry  made  at  the  time  bears  that 
'the  cause  of  delay' was  explained  to  the  pnisner. 
"  No  further  meeting  between  the  porsuer  and 
defenders  took  place  tUl  3d  September.  In  the 
interval  Mr  Martin  had  obtained  the  letter  from 
Tongue  &  Birkbeck  quoted  in  the  condescend- 
ence, and  handed  it  to  the  defenders,  and  the 
defenders  had  inquired  through  their  London 
correspondents  as  to  the  respectability  and  stand- 
ing of  Tongue  &  Birkbeck.  They  had  also  been 
informed  by  Mr  Martin  (or  on  bis  behalf)  that 
this  letter  must  be  accepted  as  sufficient,  and 
that  no  farther  search  was  to  be  made  at  his, 
Martin's,  expense.  On  3d  September  the  parties 
met  again  in  the  defenders'  chambers.  The 
entry  in  their  books  relative  to  this  meeting  is 
as  follows : — '  Long  meeting  of  parties  interested, 
going  over  draft  agreement  and  draft  assignment, 
and  previotisly  reporting  fully  as  to  what  had 
taken  place  in  regard  to  inquiries  as  to  patents, 
and  when  it  was  resolved  to  accept  report  of 
patent  agents  in  London  as  fnrnished — nearly 
three  hours. '  It  is  obviously  of  the  last  import- 
ance to  know  what  took  place  at  that  meeting. 
The  pursuer  scarcely  recollects  anything  about 
it,  but  one  thing  he  does  remember, — '1  re- 
member Mr  Brodie  at  our  last  meeting  saying, 
"  Now,  gentlemen,  if  you  wish  to  withdjraw,  now 
is  your  time,"  and  then,  I  think,  he  again  spoke 
of  the  risks  incident  to  such  transactions,  &<3. 
The  defender  Mr  Brodie  cannot  charge  his 
memory  as  to  the  details  of  what  took  place,  but 
looking  to  the  entry  I  have  quoted,  he  has,  *  no 
doubt,'  he  explained  fully  the  position  of  matters. 
Mr  Oaird  remembers  nothing  ;  neither  does  Mr 
James  Miller.  Mr  John  B.  Miller,  however, 
does  remember  something  of  what  took  place. 
He  remembers  the  meeting  of  8d  September 
with  'as  distinct  a  recollection  as  I  can  have 
of  things  occurring  so  long  ago. '  He  remembers 
Tongue  &  Biikbec^'s  letter  being  read,  and  also 
the  letter  by  the  defenders'  correspondent  in 
relation  to  their  respectability  and  standing. 
He  further  ssys, — 'I  think  one  of  the  things 
discussed  at  the  meeting  was  whether  Tongue  & 
Birkbeck's  report  was  suffloient  to  dose  the 
transaction  upon.  At  that  meeting  it  was 
decided  to  close  the  transaction  on  the  authority 
of  Tongue  &  Birkbeck's  letter.'  'I  remember 
Mr  Brodie  distinctly  warning  us  that  patents 
were  risky  things.  He  did  so  at  that  meeting, 
and  in  the  hearing  of  alL'    '  The  alternative  waa 
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pat  before  uk — either  a  further  investigation,  or 
to  take  Tongne  &,  Birkbeok's  letter  as  snfScient, 
and  we  decided  to  accept  Tongue  &  Birkbeck's 
letter.  I  think  it  must  baye  been  Mr  Brodie  trho 
proposed  a  further  investigation.  I  think  we  did 
absolve  him  from  having  any  farther  investiga- 
tion, and  accepted  Tongne  &,  Birkbeck's  letter. 
We  accepted  that  letter  as  quite  safficient  in  the 
circDmstanceBi '  It  is  qnite  tme  that  on  being 
further  pressed  he  cannot  recollect  or  be  anre 
whether  this  (jost  quoted)  took  place  at  the  meet- 
ing of  3d  September  or  at  some  other  meeting. 
But  I  am  prepared  to  hold  that  it  did  take  place 
at  this  meeting,  and  chiefly  for  this  reason  :  There 
was  no  other  meeting  which  the  parties  attended 
(so  far,  at  least,  as  appears)  at  which  the  alterna- 
tive of  taking  Tongae  &  Birkbeck's  letter  or  in- 
eiating  on  further  investigation  could  have  been 
placed  before  them  except  this  meeting  of  3d 
September.  It  was  plainly  not  the  meeting  of 
17th  August,  for  Tongue  &,  Birkbeck's  letter  had 
not  then  been  obtained ;  it  was  not  at  any  meet- 
ing with  Mr  Miller  and  Mr  Brodie  alone,  for  the 
whole  tenor  of  Mr  Miller's  evidence  bears  that  it 
was  at  some  meeting  where  the  parties  interested 
discussed  the  alternative,  and  the  meeting  of  3d 
September  was  the  flrst  meeting  where  all  the 
parties  met  together  after  the  date  of  Tongae  <S: 
Birkbeck's  letter — indeed  after  the  meeting  of 
17th  Angust 

"  I  do  not  refer  to  Mr  Drummond's  evidence, 
for  a  reason  to  be  afterwards  given  ;  but  in  my 
opinion  the  result  of  the  evidence  I  have  now 
gone  over  is  this :  That  the  defender  Mr  Brodie 
at  the  meeting  of  3d  September  referred  to  the 
risk  at  all  times  attending  transactions  connected 
with  the  purchase  or  lending  money  on  the 
security  of  patent  rights ;  that  he  put  before  the 
poisuer  and  hia  co-lenders  the  alternative  of 
accepting  Tongae  &  Birkbeck's  letter  as  to  the 
validity  of  the  patents,  or  of  having  a  farther 
investigation  made  in  reference  to  their  validity, 
and  that  the  lenders,  indading  the  pursuer  (in 
the  knowledge,  as  I  believe,  that  Mr  Martin  had 
said  that  if  Tongae  &,  Birbeck's  letter  was  not 
accepted  as  sufficient  the  transaction  must  go  off) 
agreed  to  accept  the  letter  before  them  as  suffl- 
oient,  and  'did  absolve '  Mr  Brodie  from  having 
any  further  investigation  made.  The  whole  pro- 
babilities of  the  case  seem  to  me  to  point  in  the 
same  direction.  In  the  first  place,  Mr  Brodie 
had  no  interest  whatever  in  concealing  anything 
he  knew  or  suspected  or  doubted  in  order  to 
urge  on  a  transaction  which  involved  his  clients 
in  the  loan  of  a  large  sum  of  money  on  doubtful 
or  bad  security.  The  porsuer  was  Mr  Brodie's 
personal  friend,  had  been  his  client,  and  might 
be  so  again,  while  Mr  Martin,  the  borrower,  was 
a  mere  chance  client,  for  whom  Mr  Brodie  had 
not  before  done  business,  and  with  whom  in 
future  he  might  have  no  business  dealings.  In 
such  circumstances  Mr  Brodie's  inclination  would 
natarally  be  to  protect  the  pursuer's  interests 
rather  Uian  further  the  projects  of  Mr  Martin. 
In  the  second  place,  Mr  J.  B.  Miller  and  his 
friends  were  desirous  of  having  the  transaction 
carried  through,  as  likely  to  lead  to  the  extension 
of  their  business  and  increase  of  its  profits  in  the 
larger  manufacture  than  heretofore  of  an  anchor 
in  great  demand.  The  pursuer  was  not  adverse 
to  a  transaction  in  which  he  got  £6000  invested 
at  12  per  cent  interest. 


<<I  am  unable  to  hold  it  proved  that  Mr 
Brodie,  with  knowledge  of  the  invalidity  of  the 
patent  in  question,  or  reason  to  doubt  its 
validity,  or  with  reason  for  demanding  fortha 
inquiry  as  to  its  validity,  failed  to  disclose  what 
he  knew  or  doubted  on  tiiis  matter  to  his  clients. 
On  the  contrary,  I  think  Mr  Brodie  disclosed  all 
he  knew,  and  that  the  pursuer  and  his  co-lenders 
accepted  the  responsibility  of  going  on  with  the 
transaction  at  a  time  when  Mr  Brodie  told  them 
was  the  time  to  withdraw  from  it  if  they  widied 
to  do  so. 

"It  was  submitted  by  the  defenders  that  they 
should  not  be  made  to  suffer  for  any  wsnt  of 
recollection  on  the  part  of  Mr  Brodie  or  the  other 
witnesses,  and  that  if  from  this  cause  or  any 
other  the  proof  was  defective  the  disadvantage 
thence  arising  should  be  borne  by  the  pnnaer. 
I  agree  with  that  observation.  The  pursuer 
founds  his  claim  on  the  defenders'  breach  or 
neglect  of  duty  ;  I  think  he  must  establish  that 
by  satisfactory  evidence.  The  omu  is  on  him. 
If  he  fails  to  discharge  that  owut  that  is  his  mis- 
fortune. But  in  the  present  case  I  think  that 
perhaps  more  than  ordinary  indulgence  is  to  be 
extended  to  the  defenders.  The  transaction  in 
question  was  completed  in  September  1877 ;  the 
pursuer  and  his  co-lenders  entered  into  pomessioB 
of  the  patent  rights  in  April  1880;  the  validity  of 
the  patent  was  challenged  in  the  same  year ;  in 

1881  the  pursuer  and  others  took  steps  by  pro- 
posed disclaimer  to  have  the  objections  to  the 
patent  obviated ;  and  with  severai  reports  as  to 
its  defects  received  at  different  times  tiiey  ooa- 
tinned  to  work  the  patent  down  to  Deoembsr 

1882  without  making  any  complaint  to  the  de- 
fenders that  they  had  failed  in  their  duty  as  law- 
agents.  The  present  claim  was  not  intimated 
before  March  1884.  If,  therefore,  in  the  interval 
between  September  1877  and  March  1884  any 
evidence  has  been  lost,  I  think  the  porsner  is  to 
blame.  If  he  had  brought  forward  his  claim  in 
1880,  when  the  validity  of  the  patent  right  was 
challenged,  the  recollection  of  the  parties  wotild 
not  have  been  so  defective.  It  is  as  likely  that 
through  this  cause  the  defenders  have  lost  vain- 
able  evidence  as  the  pursuer. 

"  With  regard  to  the  parole  evidence,  I  think  it 
right  to  say  that  every  one  of  the  witnesses 
seemed  to  me  perfectly  honest  and  candid.  Bnt 
in  the  case  of  Mr  Drummond,  while  I  think  he 
was  aa  honest  as  the  others,  I  place  little  reliance 
on  his  evidence,  because  he  was  rather  rash  in 
his  answers,  and  seemed  to  me  unable  to  dis- 
tinguish between  what  he  remembered  of  the 
events  he  spoke  to  and  what  he  had  heard  about 
them  since  this  question  of  liability  was  raised. 

"  On  the  whole  matter,  I  have  come  to  the  con- 
clusion that  the  pursuer  has  failed  to  prove  kis 
case,  and  that  my  judgment -must  be  in  favour  of 
the  defenders.  Viewing  the  case  as  I  do,  it  is 
unnecessary  for  me  to  decide  the  questions  rated 
by  the  defenders'  third  plea-in-law." 

The  pursuer  reclaimed,  and  argued  tiiat  the 
defenders  were  liable  in  damages  for  breaeh  of 
professional  duty  upon  two  grounds — (1)  That 
being  law-agents  it  was  their  duty  as  convey- 
ancers to  have  examined  the  patent  to  see  if  it 
was  free  from  doubt,  and  that  had  they  done  so 
they  would  have  seen  how  matters  stood,  and 
could  have  advised  their  client  (the  pursuer) 
ftccordinirly.      (2)  Whatever  their  duty  nas  at 
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oominon  law  in  the  pieaent  case  the  defenders 
Bpecially  nndertook  to  see  if  the  patent  was  good, 
and  having  failed  in  tiiis  duty  they  were  liable  in 
damages.  In  the  third  place,  the  defenders 
were  liable  through  their  failure  to  disclose  to  their 
client  facta  affecting  the  validity  of  the  patent 
which  were  within  their  own  knowledge.  The 
defenders  undertook  the  doable  agency,  and  they 
bad  sacrificed  the  interests  of  the  pnrsner  to  those 
of  the  defender.  Looking  to  the  fact  that  the  por- 
■aer  was  the  only  stranger  to  the  whole  matter  [tea 
Ijord  President's  opinion],  liis  interests  ought  to 
hare  been  specially  looked  to.  The  defenders 
had  undertaken  a  duty  of  great  delicacy  in  acting 
for  both  parties,  and  their  failure  to  discharge 
that  duty  aright  rendered  them  liable  to  the 
pursuer.  On  the  question  of  the  sale  of  the 
patent  by  the  pursuer,  he  was  not  bound  to  hold 
the  subject  until  the  issue  of  the  litigation — 
OampbeU  y.  CUuon,  Dec.  20,  1838,  1  D.  270. 
Besides,  the  defenders  could  not  instruct  damage 
by  the  actings  of  the  pursuer,  as  the  price  ob- 
tained was  admittedly  a  full  price — See  Liqui- 
datort  of  City  of  OUugoiB  Bank  v.  Mackinnon, 
Feb.  8,  1882,  9  B.  535.  Nor  was  the  pursuer 
under  any  obligation  to  give  notice  to  the  de- 
fenders of  this  contemplated  sale  of  the  patent. 

BepUed  for  the  respondent — It  was  not  part  of 
the  professional  duty  of  a  law-agent  to  advise 
bis  client  as  to  the  validity  of  letters-patent. 
His  duty  was  limited  to  seeing  that  they  were  ex 
fade  regular.  Besides,  the  defenders  never  under- 
took the  duty  of  examining  into  the  validity  of 
the  patent.  A  fair  reading  of  the  proof  showed 
that  the  defenders  made  a  full  disclosure  to  the 
pursuer  of  all  that  they  themselves  knew  about 
this  patent.  The  pursuer  was  also  shown  the 
letter  of  the  London  patent  agent,  and  that  ought 
to  have  put  him  on  his  guard.  There  was 
nothing  illegal  in  the  defenders  acting  for  both 
borrower  and  lender,  and  they  discharged  their 
duty  by  making  full  disclosures  to  both  parties, 
and  could  not  therefore  be  made  liable  in  damages. 
The  pursuer's  claim  was  barred  because  he  sold 
the  patent  without  notice  to  the  defenders.  By 
so  doing  he  brought  the  case  within  the  rule  laid 
down  in  the  case  of  liaddKnon  (tupra).  Here 
the  pursuer  disposed  of  the  patent  without 
notice  to  the  defenders  after  the  action  had  been 
raised. 

At  advising — 

Loan  Pbbbidknt — The  defenders,  who  are  law- 
agents  and  conveyancers  in  Glasgow,  were  em- 
ployed by  two  persons  of  the  name  of  Martin, 
father  and  son,  who  were  owners  of  certain 
patents  for  improvements  on  anchors,  to  raise 
money  for  them  for  the  purpose  of  developing 
the  trade  of  selling  certain  articles ;  and  the 
shape  which  the  proposal  originally  took,  as  con- 
tained in  advertisements  in  the  newspapers,  in- 
serted by  the  defenders,  was  for  a  limited  partner- 
ship to  persons  who  were  willing  to  advance 
£15,000  or  £20,000  for  this  purpose. 

The  pursuer  Mr  Stewart  was  attracted  by 
this  advertisement,  and  be  went  to  see  the  defen- 
ders, or  rather  Mr  Brodie,  one  of  the  partners, 
with  whom  he  was  well  acquainted,  and  whom 
be  previously  employed  as  his  law-agent.  The 
end  of  it  was  that  there  was  an  agreement  made 
out  by  which  the  pursuer  and  four  other  persons 
were  to  advance  £10,000,  upon  an  assignation  of 


these  patents,  as  a  loan.  The  other  lenders  were 
Mr  Oaird,  Mr  Forsyth,  Mr  J.  B.  Miller,  and  Mr 
James  Miller,  persons  who  were  connected  with 
one  another  in  business,  and  who  were  also  in 
some  degree  connected  with  the  patentees  in  the 
iron  trade.  The  pnrsner  was  the  only  party  to 
the  transaction  who  was  an  entire  stranger  to  the 
rest  of  the  party.  He  was  a  merchant  in  Olas- 
gow,  and  he  had  some  money  ready  for  invest- 
ment, and  he  was  attracted  by  the  proposal 
which  had  been  made.  He  put  himself  entirely 
in  the  hands  of  Mr  Brodie  as  his  agent,  and  left 
it  to  him  to  carry  through  the  transaction  so  far 
as  he  was  concerned.  The  transaction  was  finally 
concluded  in  September  1877,  Mr  Stewart,  the 
pursuer,  advancing  £5000,  and  the  other  four 
members  advancing  £5000  among  them  in  differ- 
ent proportions. 

In  carrying  throngh  this  business  Mr  Brodie, 
as  a  member  of  the  defenders'  firm,  acted  as 
agent  for  all  the  parties,  and  he  certainly  thereby 
placed  (himself  in  a  position  of  very  heavy  re- 
sponsibility, becanse  he  had  got  to  attend  to 
interests  that  were  plainly  of  a  conflicting 
nature.  The  money  was  to  be  advanced  upon  a 
very  nnnsual  kind  of  security,  and  it  was  to  bear 
interest  at  the  rate  of  12  per  cent.  Now  this 
interest  was  paid  for  two  years,  but  then  the 
payments  of  interest  came  to  an  end,  and  the 
lenders  entered  into  possession  of  the  subjects  of 
their  security,  viz.,  the  patent  rights,  and  en- 
deavoured to  work  them  for  their  own  benefit, 
but  found  in  the  end  that  the  patents  were 
invalid  for  want  of  novelty,  and  an  attempt  to 
enforce  them  failing,  they  withdrew  the  action 
which  they  had  raised  against  supposed  infringers, 
and  the  result  is  that  the  pursuer  Mr  Stewart 
has  lost  his  £5000. 

The  pleas  of  the  pursuer  are  not  stated  with 
all  the  precision  that  can  be  desired  in  a  case  of 
this  delicate  nature,  but  I  think  there  are  in  sub- 
stance developed  in  these  pleas  three  grounds  of 
action.  The  first  is  an  allegation  of  neglect  of 
duty  upon  the  part  of  the  defenders  in  having 
lent  their  clients'  money  upon  what  they  ought 
to  have  known  and  seen  to  be  a  bad  security. 
The  second  ground  of  action  is  that  the  defen- 
ders nndertook  to  ascertain  whether  the  patents 
were  valid  or  invalid,  and  failed  to  perform  that 
duty. 

Now,  as  regards  the  first  of  these  grounds  of 
action,  I  so  entirely  agree  with  the  judgment  of 
Lord  M'Tiaren,  when  he  disposed  of  this  case 
originally  upon  the  relevancy,  and  also  with  the 
judgment  of  Xx>rd  Trsyner  to  the  same  effect 
npon  this  point,  that  I  think  it  quite  unnecessary 
to  repeat  what  they  have  said. 

The  duty  of  a  law-agent  in  lending  money 
npon  such  a  security  as  this  can  never  extend  to 
finding  out  for  himself  whether  the  patent  was  a 
good  patent  in  all  respects.  It  is  no  part  of  his 
duty,  and  it  is  not  within  the  scope  of  his  pro- 
fessional work,  to  ascertain  whether  a  patent  is 
valid  in  respect  of  novelty  of  its  subject-matter, 
or  whether  its  subject-matter  has  been  previously 
used  so  as  to  render  it  invalid,  or  has  formed  the 
subject  of  a  previous  patent.  That  is  not  the 
work  of  a  conveyancer  at  aU.  Of  course  it  is  his 
duty  to  see  that  the  assignation  which  his  client 
obtains  to  such  a  security  is  a  valid  and  good 
assignation,  and  also  to  see  that  the  letters- 
patent  themselves  are  ex  facte  regular  and  suffl- 
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oient.  All  that  is  plainly  vitliin  a  oonyeyancer's 
duty,  bnt  the  notion  of  his  setting  about  to 
inqnire  for  himself  whether  in  every  point  and 
effect  the  patent  is  unassailable  is  quite  beyond 
the  scope  of  his  professional  duty.  Therefore 
this  ground  of  action,  I  think,  entirely  fails. 
And  that  was  really  the  only  ground  of  action 
that  was  originally  libelled  by  the  pursuer.  Bnt 
when  he  came  here  by  reclaiming-note  against 
Lord  M'Laren's  interlocutor  he  was  allowed  to 
amend  his  record,  and  that  deyeloped  in  the  first 
place  the  second  ground  of  action  to  which  I 
have  already  referred,  riz.,  that  the  defender 
expressly  undertook  Uie  duty  of  ascertaining 
whether  the  patents  were  valid,  and  failed  to 
perform  that  duty. 

Now,  in  regard  to  that  ground  of  action,  I  can- 
not say  that  I  see  any  evidence  that  there  was 
an  express  undertaking  upon  the  part  of  the  firm 
or  of  Mr  Brodie  to  perform  this  duty.  There  is 
no  doubt  a  good  deal  of  talk  about  that,  but  I  do 
not  think  there  is  evidence,  and  I  do  not  think 
the  pursuer  himself  says  tluit  there  was  any  ex- 
press undertaking  or  obligation  by  the  defenders 
to  perform  this  dnty. 

But  then  there  remains  the  third  ground,  which 
is  much  more  formidable,  and  that  is,  that  the 
defender  Mr  Brbdie  having  ascertained  that  the 
patent  could  not  be  trusted  to  as  a  valid  patent 
without  further  inquiry  than  had  been  made, 
failed  to  communicate  this  to  his  client,  and 
allowed  him  to  advance  his  money  in  ignorance 
of  that  risk. 

That  involves  two  questions — in  the  first  place, 
whether  the  defender  Mr  Brodie  had  really 
ascertained  whether  there  was  a  serious  difBculty 
about  the  validity  of  the  patent,  requiring  at 
all  events  to  be  cleared  up  ;  and  in  the  second 
place,  whether  notwithstanding  of  his  Icnow- 
ledge  of  that  di£Sculty  be  not  only  failed  to  have 
it  removed  by  ascertaining  by  further  inquiry 
whether  the  patent  was  valid,  but  failed  to  com- 
municate to  bis  client  the  existence  of  that  difS- 
culty,  and  the  necessity  for  further  inquiry. 

Now,  these  are  two  separate  matters  of  fact, 
and  as  regards  the  first  of  ;them  I  really  have 
very  little  difficulty.  I  think  there  can  be  no 
doubt  at  all  upon  the  evidence  that  Mr  Brodie 
knew,  in  consequence  of  bis  communications  with 
Mr  Hunt,  a  patent  agent  in  Glasgow,  that  it 
would  not  be  at  all  safe  to  accept  of  this  security, 
or  to  go  on  with  the  transaction  without  further 
inquiry,  Mr  Brodie's  letter  to  Mr  Hunt  makes 
this  very  clear.  He  says  to  Mr  Hunt  on  llth 
Angost  1877 — "It  is  proposed  that  the  three 
patents  noted  on  the  other  side  shonld  be  as- 
signed to  clients  of  ours,  but  before  the  assigna- 
tion is  proceeded  with  we  wish  to  ascertain,  for 
the  information  and  protection  of  our  clients, 
that  no  prior  assignation,  or  other  deed  affecting 
the  patents,  have  been  granted,  and  that  there 
are  no  other  or  competing  patents  for  the  same 
invention,  or  that  would  nullify  the  patents  now 
proposed  to  be  assigned,  and  it  will  be  obUging 
if  yon  will  cause  a  search  to  be  made  in  the 
Begister  of  Patents  with  the  view  of  ascertaining 
whether  or  not  there  is  anything  which  would 
render  it  impracticable  or  inexpedient  to  proceed 
with  the  proposed  assignation." 

Now,  the  answer  wMoh  he  got  from  Hr  Hunt 
was  not  in  writing,  but  in  conversation,  and  I  do 
not  think  there  is  any  doubt,  or  that  Mr  Brodie 


himself  did  suggest  any  donbt,  as  to  what  the 
import  of  Mr  Hunt's  communication  was.  He 
told  him  very  distinptly  that  he  had  made  iavesti- 
gations  up  to  a  certain  point,  and  the  result  of 
that  was  not  to  satisfy  him  that  the  patent  was 
good,  bnt,  on  the  contrary,  to  suggest  the  necessity 
for  further  inquiry.  And  this  is  made  still  more 
clear  by  the  letter  which  I  shall  have  occasion  to 
refer  to  more  than  once,  but  I  refer  to  it  at  pr»- 
sent  for  the  single  purpose  of  showing  what  Mr 
Brodie  knew  to  be  the  opinion  of  Mr  Hunt  at 
that  time.  Itistheletterof  20th  Angost  1877,  ad- 
dressed to  Mr  <r.  B.  Miller,  and  he  says  to  hiin — 
"I  have  had  a  meeting  with  the  patent  agent 
He  has  lent  me  an  abridgment  of  patents  on 
anchors.  It  would  appear  that  an  anchor  oo  • 
similar  principle  was  patented  in  1821.  It  may 
be  that  there  is  nothing  in  this ;  bnt  as  the  remit 
of  my  interview  I  write  to  say  that  it  will  not  be 
possible  to  be  ready  on  Friday.  I  shonld  wish 
yon  to  call  here  to-morrow.  I  shall  not  be  here, 
but  please  ask  for  Mr  Thomson.  If  yon  cannot 
call  to-morrow,  please  do  so  on  Wednesday.  In- 
form Mr  Caird  and  the  others,  except  Mr  Stewart, 
simply  saying  that  it  has  beien  found  necessary 
to  postpone  the  meeting  fixed  for  Friday."  And 
then  he  says — "It  occurs  to  me  that  it  will  be 
necessary  to  have  a  distinct  report  by  the  patent 
agent  as  to  the  validity  of  the  patent  before  pro- 
ceeding farther.  Tlus  will  require  time,  and 
will  be  attended  with  expense.  The  authority  of 
Mr  Martin  must  be  obtained."  There  was  Urns 
presented  to  the  mind  of  Mr  Brodie  a  serioos 
difflonlty  which,  as  he  tiimself  expresses  it  in  Ua 
own.  letter  to  Mr  Hunt,  it  was  necessary  to  have 
removed  "for  the  satisfaction  and  protection" 
of  his  clients. 

Now,  in  these  circumstances,  what  was  it  the 
duty  of  Mr  Brodie  to  do  ?  I  shonld  say  oertainly 
to  insist  upon  the  inquiry  which  he  himself  thus 
pronounced  to  be  imperatively  necessary  for  the 
protection  of  the  lenders  of  this  money.  But  in 
the  end  he  does  not  do  that.  There  is  no  far- 
ther inquiry  either  through  Mr  Hunt  or  anybody 
else,  and  nothing  done  to  remove  the  diflScoliy, 
or  to  remove  the  snspioion  that  there  was  a  previ- 
ous patent  which  anticipated  the  patent  of  Mr 
Martin.  It  is  not  at  all  necessary,  I  think,  to  go 
through  the  whole  of  the  evidence  with  regard  to 
this,  because  the  result  of  it  I  think  has  been  very 
satisfactorily  stated  in  Lord  Trayner's  opinitm. 
He  comes  to  the  same  conclnsion  as  I  am  dis- 
posed to  do  with  reference  to  this  matter.  He 
says,  when  going  over  the  evidence  as  to  Mr 
Brodie's  knowledge  and  the  importance  of  the 
difficulty  which  had  arisen — "  The  pursuer  msin- 
tains,  as  I  have  already  stated,  that  Mr  Brodie's 
knowledge  and  opinion  being  such  as  I  have  jnst 
described,  he  was  bound  to  disclose  both  to  his 
client;"  and  so  on.  Now,  withoat  reading  any 
part  of  the  evidence  as  to  the  knowledge  and 
opinion  of  Mr  Brodie,  I  adopt  the  view  of  the 
Lord  Ordinary  on  this  part  of  the  case,  and  I 
also  folly  agree  with  him  in  saying  that  Mr 
Brodie  was  boond  to  disclose  to  his  client  his 
knowledge  and  opinion  opon  this  important 
matter. 

In  that  view  the  only  question  that  remains 
for  consideration  is  whether  he  did  make  that 
disclosure?  The  Lord  Ordinary  says  that  Mr 
Brodie  shoold  either  have  insisted  on  an  exhaos- 
tive  search  as  recommended  by  Ur  Hont,  or  was 
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bonnd  to  place  the  whole  matter  before  his  client, 
learing  with  him  the  responsibility  if  a  search 
was  not  made.  "  I  entirely  agree,"  his  Lordship 
tays,  "with  this  argameut,  and  adopt  this  view  of 
Mr  Brodie'B  dnty.  In  my  opinion  the  loss  which 
the  pnrsaer  has  suffered  is  directly  attributable 
to  the  want  of  this  necessary  search.  It  conid 
hare  been  as  easily  discovered  in  Angnst  1877 
that  the  patents  of  1872  were  invalid,  as  it  was  in 
in  1881  when  their  validity  was  challenged  by 
Wright  A  Company.  Perhaps  the  prior  use  re- 
lied on  by  Wright  it,  Company  would  not  have 
been  discovered,  but  at  least  enough  could  have 
been  discovered  to  deter  the  pnrsaer  from  going 
fnrther  with  the  transaction." 

Kow,  that  being  so,  of  coarse  the  question  is 
whether  Mr  Brodie  did  make  that  full  and  fair 
disclosure  to  his  client  which  the  Lord  Ordinary 
says  it  was  his  duty  to  do,  and  upon  that  point  I 
am  sorry  to  say  that  I  cannot  agree  with  the  con- 
olasion  of  the  Lord  Ordinary.  Indeed,  I  think 
his  Lordship  has  fallen  into  a  mistake  as  to  where 
the  burden  of  proof  lies  in  this  case.  He  says  in 
a  subsequent  part  of  the  note  to  his  interlocutor 
that  "it  was  submitted  by  the  defenders  that 
they  should  not  be  made  to  suffer  for  any  want  of 
recollection  on  the  part  of  Mr  Brodie  or  the  other 
'witnesses,  and  that  if  from  this  cause  or  any  other 
the  proof  was  defective,  the  disadvantage  thence 
arising  should  be  borne  by  the  pursuer.  I  agree 
with  Uiat  observation.  The  pursuer  founds  his 
claim  on  the  defenders'  breach  or  neglect  of  duty. 
I  think  he  must  establish  that  by  satisfactory 
evidence — the  onut  is  on  him." 

Now,  if  Mr  Brodie  was  in  that  complete  know- 
ledge which  the  Lord  Ordinary  assumes  he  is 
said  to  have,  and  failed  to  disclose  both  his 
knowledge  and  his  opinion,  it  appears  to  me  that 
the  ontM  of  proving  that  he  did  disclose  them  is 
upon  the  defenders,  because  that  was  undoubtedly 
Mr  Brodie's  professional  duty,  and  it  is  distinctly 
alleged  by  the  pursuer  that  he  received  no  such 
information  from  Mr  Brodie,  That  is  a  negative. 
It  is  impossible  for  the  pursuer  to  prove  that 
negative  otherwise  than  by  examining  Mr 
Brodie,  and  letting  Mr  Brodie  tell  his  own 
Story. 

Kow,  I  think  with  the  Lord  Ordinary  that  he 
was  bound  to  lay  this  knowledge  and  opinion  of 
his  fully  and  clearly  before  bis  client  These  are 
the  words  of  the  Lord  Ordinary,  and  I  adopt 
them,  and  it  certainly  will  not  do  to  gather  out 
of  mere  fragments  and  scraps  of  evidence  that 
somehow  or  other  this  knowledge  came  to  the 
ears  of  Mr  Stewart,  the  pursuer,  that  the  opinion 
of  Mr  Brodie  vras  somehow  directly  or  indirectly 
communicated  to  him,  for  it  does  not  seem  very 
dearly  which  of  these  is  the  true  state  of  the 
fact.  As  represented  by  the  pursuer  it  was  the 
daty  of  this  gentleman  himself  personally,  with 
that  fulness  and  clearness  which  the  Lord 
Ordinary  demands,  to  lay  the  matter  before  his 
client.  E[a8  he  fulfilled  that  dnty  ?  I  say  no.  I 
think  the  onxit  is  npon  him  to  prove  it,  and  I  do 
not  think  it  has  been  done.  It  would  not  have 
been  at  all  difficult  to  prove,  because  it  should 
have  been  done  in  so  formal  or  at  least  so  distinct 
a  manner  that  neither  Mr  Brodie  nor  the  pursuer 
oonld  have  failed  to  recollect  it.  This  is  not  a 
matter  that  ought  to  depend  upon  what  took 
place  at  a  conversation.  It  was  a  very  important 
aad  Imperative  duty  that  lay  upon  the  defender 


in  this  matter,  and  he  was  bound  ondoabtodly  to 
make  a  complete  disclosure. 

Now,  in  considering  the  question  of  fact 
whether  he  did  make  that  disclosure  or  not  I  am 
carried  back  to  the  letter  I  have  already  referred 
to — I  mean  the  letter  of  Mr  Brodie  to  Mr  J.  B. 
Miller  of  20th  August— and  here  it  is  necessary 
to  keep  in  mind  that  Mr  Brodie  in  writing  to  Mr 
Miller  was  writing  to  one  of  his  several  clients. 
He  was  agent  for  the  borrower  Mr  Martin.  He 
was  agent  for  the  four  lenders,  who  were  strangers 
to  the  pursuer — Mr  Caird,  Mr  Forsyth,  and  the 
two  Millers,  and  he  was  agent  also  for  hia  old 
client  Mr  Stewart. 

Now,  what  is  the  line  which  he  takes  when  he 
has  become  perfectly  satisfied  that  there  is  a 
serious  difficulty  in  the  way  ?  He  writes  to  Mr 
Miller  telling  him  in  the  words  I  have  already 
read  from  that  letter.  But  then  he  adds  these — 
' '  Inform  Mr  Caird  and  the  others,  except  Mr 
Stewart,  simply  saying  that  it  has  been  found 
necessary  to  postpone  the  meeting  fixed  for 
Friday, "  And  then  he  goes  on  to  add  these  words, 
expressive  of  bis  decided  opinion,  "that  it  will 
be  necessary  to  have  a  distinct  report  by  the  patent 
agent  as  to  the  validity  of  the  patent  before  pro- 
ceeding further." 

Now,  I  cannot  quite  see  the  explanation  that 
has  been  given  of  this  letter  by  the  defenders' 
counsel.  His  desire  to  express  to  Mr  Miller  that 
he  is  not  to  tell  Mr  Caird  and  the  others  anything 
except  that  the  meeting  is  postponed,  certainly 
indicates  a  desire  for  concealment,  at  least,  in  the 
meantime.  He  takes  upon  himself  to  tell  Mr 
Stewart,  I  accept  that  interpretation  of  the 
words  "except  Mr  Stewart,"  that  he  did  not 
charge  Mr  Miller  with  a  message  to  Mr  Stewart 
but  kept  that  to  himself.  But  then  what  does  he 
do?  Bid  he  tell  Mr  Stewart  anything  about  it? 
He  left  Mr  J.  B.  Miller  to  inform  the  other 
lenders  that  the  meeting  was  postponed,  but  to 
Mr  Stewart,  his  former  client,  he  does  not  com- 
municate at  all,  so  far  as  one  can  see.  One  would 
expect  that  he  would  have  written  him  a  letter. 
He  was  no  doubt  quite  close  at  hand,  but  in  a 
matter  of  this  vital  importance  verbal  communi- 
cations are  not  to  be  expected,  and  what  I  should 
have  expected  Mr  Brodie  would  have  done  would 
be  to  tell  Mr  Stewart  in  writing  that  a  difficulty 
had  occurred  about  the  sufficiency  of  the  security 
afforded  by  these  patents,  and  that  in  consequence 
of  that  the  matter  had  been  postponed.  If  he 
had  done  that,  I  do  not  think  he  was  boimd  to 
go  any  further  in  the  meantime  in  the  way  of 
giving  Mr  Stewart  explanations  of  what  was  pre- 
cisely the  difficulty.  It  is  plain  upon  the  whole 
proceedings  and  evidence  that  Mr  Stewart  was  a 
man  who  knew  nothing  about  patents.  He  was 
perfectly  ignorant  upon  the  subject,  and  very 
likely  would  have  at  once  insisted  on  a  detailed 
explanation  on  the  subject.  Bat  at  all  events  I 
should  have  expected  Mr  Brodie  to  tell  him  that 
the  settlement  of  the  transaction  was  postponed 
because  there  was  a  difficulty  about  the  sufficiency 
of  the  security. 

Now,  how  is  it  that  the  defenders  say  that  this 
knowledge  was  communicated  to  Mr  Stewart 
after  these  doubts  had  arisen.  There  was  a 
meeting  fixed  for  the  24th  of  August  which  Mr 
Brodie  by  means  of  this  letter  postponed.  But 
he  did  not  communicate  that  to  Mr  Stewart — did 
not  even  tell  him  that  the  meeting  was  postponed 
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— and  the  conseqaence  was  that  Mr  Stewart  went 
to  the  meeting,  whioh  was  to  be  in  Mr  Brodie's 
office.  He  did  not  find  Mr  Brodie  there,  but  he 
found  Mr  Morison,  and  Mr  Morison  says  that  he 
has  uo  doubt  he  told  Mr  Stewart  the  cause  of  the 
meeting  having  been  postponed,  and  he  has  no 
doubt  he  would  say  so  and  so,  and  he  thinks  he  is 
sure  of  that,  because  otherwise  he  thinks  Mr 
Stewart  would  not  have  been  satisfied  unless  he 
had  known  the  reason  of  the  postponement  of  the 
meeting.  Is  that  evidence  of  the  communication 
of  these  important  difficulties  and  of  the 
knowledge  which  Mr  Brodie  had  of  the  patent 
from  the  patent  agent?  I  look  npon  that  evi- 
dence as  merely  trifliug  with  the  subject.  In 
the  first  place,  it  is  quite  obvious  by  the  way  that 
Mr  Morison  speaks  that  he  is  not  speaking  from 
any  decided  recollection.  He  is  conjecturing  that 
that  happened  which  probably  would  have  hap- 
pened when  he  met  Mr  Stewart  on  that  occasion, 
and  nothing  more,  and  therefore  I  cannot  receive 
that  as  amounting  to  what  the  Lord  Ordinary 
calls  a  full  and  clear  explanation  to  Mr  Stewart 
of  the  difficulties  which  had  occurred. 

Now,  the  evidence  otherwise  consists  really  of 
the  statements  made  by  Mr  Brodie,  and  by  the 
pursuer  himself,  and   I  shall  take  the  liberty 
of    referring    your   Lordships   to    one    or    two 
passages  for  the  purpose  of   showing   whether 
there  really  is  any  gronnd  for  holding  that  the 
knowledge  possessed  by  Mr^Brodie  and  the  opin- 
ion entertained  by  him  were  distinctly  and  fully 
explained  to  Mr  Stewart.      In  the  first  place,  Mr 
Brodie  speaks  thus.     He  is  asked  as  to  that  part 
of  the  letter  to  Mr  J.  B.  Miller,  to  which  I  have 
already  referred,  and  he  says— "Mr  Stewart's 
office  was  on  the  opposite  side  of  the  street  from 
onrs,  and  I  have  no  doubt  that  I  expected  to  ex- 
plain to  him  myself  the  difficulty  in  the  way.     It 
was  not  that  I  had  any  desire   that  Mr  3.   B. 
Miller  should  conceal  the  matter  from  Mr  Stew- 
art, but  that  I  intended  to  communicate  with  Mr 
Stewart  about  it  myself.     (Q)  Why  was  Mr  J.  R 
Miller  in  communicating  with  the  others  whom 
he   represented  simply  to  say  that  it  had  been 
found  necessary  to  postpone  the  meeting? — (A) 
My  desire  had  evidently  been  to  save  Mr  J.  K. 
Miller  the  trouble  of  a  long  explanation,  and  that 
it  would  not  be  needful  for  him  to  go  into  details 
as  to  what  was  in  the  letter,  and  that  all  he  had 
to  say  was  that  it  had  been  found  necessary  to 
postpone  the  [meeting.      (Q)  But  why  did  you 
desire  him  not  to  tell  the  others  of  the  difficulties 
which  had  arisen? — (A)  I  had  asked  Mr  Miller  to 
call  and  confer.     He  had  originally  brought  Mr 
Martin,  and  he  was,  so  to  speak,  the  one  to  whom 
I  naturally  looked.     (Q)  Was  it  that  you  did  not 
want  to  alarm  the  others  about  this  difficulty  ? 
— (A)  I  cannot  put  it  in  that  way,  but  I  would 
put  it  that  Mr  Miller  was  simply  to  inform  them 
that  it  had  been  found  necessary  to  postpone  the 
meeting,  a  difficulty  having  arisen.     (Q)  But  you 
cannot  toll  why  he  was  simply  to  do  that,  and  to 
do  nothing  more?— (A)  I  cannot  say.     The  letter 
goes  on  to  say  that '  it  will  be  necessary  to  have 
a  distinct  report  by  the  patent  agent  as  to  the 
validity  of  the  patent,' — that  was  my  view  at  the 
time.     The  patent  agent  was   Mr  Hunt.      (Q) 
Then  we  may  take  it  that  that  implied  that  you 
did  not  consider  yon  had  as  yet  had  a  distinct 
report  from  Mr  Hunt  as  to  the  validity  of  the 
patent  ?-  -(A)  My  inquiries  up  to  that  time  had 


been  preliminary,  and  the  letter  just  read  suggest* 
that  I  could  not  report  npon  the  validity  of  the 
patent,  but  that  if  it  was  to  be  reported  npon  it 
must  be  done  through  a  patent  agent,  and  further, 
that  I  had  not  yet  got  such  a  report  as  I  would 
care  to  trust  to.     The  letter^goes  on  to  say  that 
'  this  will  require  time,  and  will  be  attended  with 
expense,  and  the  authority  of  Mr  Martin  must  bs 
obtained.'      The  authority  of  Mr  Martin  was 
to  be  obtained  because  he  was  to  pay  the  bill. 
There  was  no  letter  from  me  to  Mr  Stewart 
between  the  20th  and  the  date  of  the  proposed 
meeting.     I  had  no  meeting  with  Mr  Stewart  up 
to  the  24th.      Up  to  that  time  I  had  not  carried 
out  my  intention  of  communicating  with  lb 
Stewart."    Then  he  says,  in  answer  to  the  ques- 
tion,   "  What   was   Mr    Martin's  proposal   foe 
obviating  the  difficulty  ?— (A)  It  had  biaen  com- 
municated  to   Mr  Buckland   and   Mr   Martin " 
(Mr  Buckland     was    Mr    Martin's  confidential 
agent,  and  Messrs  Tongue  &,  Birkbeck  were  hk 
patent  agents  in  London),  "  or  either  of  them,  ia 
some  form,  the  one  as  the  mouthpiece  of  ths 
other,  that  a  report  by  a  patent  agent  was  ood- 
sidered  necessary. "     And  then  he  goes  on  to  tell 
about  Mr  Martin  having  got  a  letter  from  Messn 
Tongne  <fc  Birkbeck.      He  says  "a  proposal  wu 
made,  and  appears  to  have  been  made  to  Mr 
Martin  on  the  24th  of  August,  to  the  effect  that 
in  lieu  of  a  report  by  Mr  Hunt,  counsel's  opinion 
should  be  taken.      That  I  take  to  be  the  opinion 
of   an   expert — not  an   advocate,  but   a   patent 
agent.      Mr    Htmt  was  a   patent  agent.      (Q) 
Is    it    not  clear  that  counsel's  opinion  is  put 
there  as  contradistinguished  from  am   expert's 
opinion — the  expert  being  Mr  Hunt  ? — (A)  I  am 
merely   suggesting,  the  entry  is  there  to  speak 
for  itself,  and  it  is  a  guess  on  my  part    The  qoes- 
tion  of  taking  the  opinion  of  counsel  was  never 
discussed  between   Mr  Buckland  and  me.     (Q) 
Why  did  you  resolve  not  to  take  Mr  Hunt's 
further  opinion  ? —  (A)  Doubtless  because  it  was 
objected  to  by  Mr  Martin.     On  24th  August  Mr 
Martin  sent  down  the  letter  from  Tongne  &,  Birk- 
beck, and  sent  that  as  suggesting  that  it  should  be 
taken  in  lieu  of  a  further  report  from  Mr  Hnnt. 
I  have  no  doubt  that  when  Mr  Buckland  called  that 
report  from  Tongue  &  Birkbeck  would  be  com- 
sidered.  I  cannot  recollect  whether  I  inquired  how 
it  had  been  got,  or  what  purpose  had  been  expressed 
to  Tongue  Sc,  Birkbeck  as  the  purpose  of  getting  it. 
(Q)  Did  it  not  strike  you  as  material  to  learn  Sow 
that  report  had  been  got  and  upon  what  footing? 
—(A)  "The  report  as  shown  by  that  memorandaB 
had  been  handed  to  me  with  the  altematiTe, 
'You  must  either  take  it  or  giTo  up  the  trans- 
action,' and  with  that  before  me  I  had   to  pot 
myself,    or   rather   the    gentlemen    who    were 
interested  in  this  matter,  in  the  best  possible 
position  for  judging  for  themselves.     I  did  not 
consider  it  material  as  agent  acting  for  clients  to 
inquire  into  the  circumstances  under  which  the 
report  had  been  got.     I  did  not  think  it  my  duty 
to  make  up  my  mind  as  to  whether  the  Tvpati 
was  a  satisfactory  substitute  for  a  report  from  Mr 
Himt."    Kow,  that  is  a  most  remarkable  piece  o< 
evidence,  because  when  we   look   at  the   report 
from  Messrs  Tongue  &  Birkbeck  it  is  perfectly 
obvious  that  that  letter  was,  as  a  substitute  tac 
such  a  report  as  Mr  Brodie  originally  thought 
should  be  obtained  from  Mr  Hnnt,  a  piece  c< 
mere  waste  jwper.    It  is  not  the  result  of  aay 
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inyestigation  or  inqniry.  It  is  Bimply  an  ezprea- 
aion  of  opinion  npon  the  i>art  of  these  London 
agents  that  in  consequenoe  of  the  patent  having 
been  nsed  for  a  number  of  years,  and  in  oonse- 
qnenoe  of  their  having  acted  as  agents  in  taking 
out  the  letters-patent  for  Mr  Martin,  they 'were 
quite  satisfied  that  the  patent  was  all  right. 
That  is  what  it  comes  to,  and  nothing  else,  and 
that  is  what  Mr  Brodie  oonsidered  satisfactory  to 
him,  and  because  the  alternative  was  presented  to 
him — yon  mnst  either  take  this  as  snfficient  or 
give  up  the  transaction.  He  did  not  think  it  his 
dnty  to  make  up  his  mind  whether  that  letter 
wag  aaatisfaotory  snbstitnte  for  a  report  from  Mr 
Hunt — that  is  to  say,  he  did  not  choose  to  take  any 
farther  trouble  in  tldnking  abont  the  matter — and 
in  that  frame  of  mind  it  is  not  very  wonderful 
that  he  did  not  make  that  full  and  fair  disclosure 
to  his  client  which  I  think  he  was  bound  to 
make.  Now,  if  it  was  a  matter  as  to  which 
he  was  not  bound  to  make  np  his  mind,  and  in 
which  he  did  not  in  point  of  fact  feel  bound  to 
make  up  his  mind,  it  is  not  wonderful  that  he  did 
neglect  his  duty.  I  see  he  says,  that  "having 
read  Tongue  &  Birkbeok's  report,  I  considered 
it,  and  oame  to  the  conclusion  that  it  was  satis- 
factory;" and  further,  he  says,  "Mr  Buckland 
had  seen  me  on  the  STth.  I  think  it  quite 
likely  that  I  stated  to  him  on  that  occasion  that 
I  would  advise  the  contributors" — ^tbat  is,  the 
the  lenders — "that  the  report  was  satisfactory." 
And  then  comes  the  meeting  of  the  3d  September, 
when  this  transaction  was  closed,  and  certainly 
the  evidence  on  that  subject  given  by  Mr  Brodie 
does  not  lead  me  to  the  conclusion  that  he  had 
departed  from  that  resolution,  that  he  would 
advise  the  contributors  that  Tongue  it  Birkbeck's 
letter  was  satisfactory.  And  if  he  did  so,  and 
advised  them  to  proceed  upon  that  without  the 
necessity  of  obtaining  a  report  from  Mr  Hunt,  the 
patent  agent,  after  investigation,  he  just  did  that 
very  thing  which  the  Lord  Ordinary  has  absolved 
him  from  doing,  viz.,  concealing  from  the 
pnrsner — I  do  not  speak  of  the  other  lenders, 
because  we  do  not  know  what  their  state  of 
knowledge  was — but  undoubtedly  concealing 
from  the  pnrsner  the  important  knowledge  which 
he  had  obtained  from  Mr  Hunt,  and  the  opinion — 
the  clear  opinion — which  he  had  originally  formed 
as  to  the  necessity  of  further  investigation. 

The  pursuer  himself  is  quite  distinct  so  far 
that  he  never  heard  of  the  difficulty  which 
occurred — that  he  never  heard  of  Mr  Hunt  at  all, 
or  of  any  patent  agent  having  reported  a  diffi- 
culty, or  that  a  difficulty  had  ever  existed  or  been 
noticed.  I  need  not  read  his  letter  showing  that 
as  to  the  title  his  recollection  is  very  imperfect, 
and  no  wonder,  because  in  the  state  of  his  know- 
ledge there  was  nothing  to  impress  on  his  mind. 
All  that  happened  was  that  a  good  deal  of  talk 
took  place  at  the  meeting  at  which  the  transaction 
was  settled  abont  the  riskiness  of  patents  and 
about  their  not  being  such  good  securities  as 
other  things — but  all  that  was  to  be  counter- 
balanced by  12  per  cent,  interest.  That  was  all 
that  the  pnrsner  saw  of  the  matter. 

Now,  is  it  possible  npon  evidence  of  that  kind 
to  say  that  Mr  Brodie  has  discharged  the  dnl^ 
which  the  Lord  Ordinary  says  lay  upon  him.  I 
think  the  result  of  the  evidence  is,  that  he  not 
only  failed  to  disclose  to  the  pursuer  the  fact 
wfaioh  he  had  within  his  own  knowledge,  and 
TOik  mil. 


which  had  very  strongly  impressed  his  own  mind, 
that  an  independent  patent  agent,  Mr  Hunt,  in- 
listed  upon  further  inquiry,  but  he  also  concealed 
from  hun  the  opinion  which  he,  Mr  Brodie,  ori- 
ginally at  least  held  as  to  the  matter  of  the  ad- 
ditional inquiry,  or  rather  has  of  its  absolute  ne- 
cessity for  the  protection  of  the  lenders.  The 
conclusion  then  which  I  come  to  in  this  part  of 
the  case  is,  that  being  in  possession  of  knowledge 
which  materially  affected  the  risk  of  making  this 
loan,  he  entirely  failed  to  disclose  that  to  bis 
client  Mr  Stewart,  and  entertaining,  at  one  time 
at  least,  the  strong  opinion  that  until  the  difficulty 
which  Mr  Hnnt  had  suggested  had  been  cleared 
np  the  transaction  should  not  proceed,  he  also 
concealed  from  Mr  Stewart  that  he  ever  had 
entertained  such  an  opinion. 

Now,  that  is  a  very  serious  matter,  but  it  becomes 
a  great  deal  more  serious  when  one  recalls  the  fact 
that  this  gentleman  Mr  Brodie  had  charged  himself 
with  the  almost  incompatible  duties  by  acting  as 
agent  for  all  the  parties  to  this  transaction.  It  was 
his  duty  as  agent  for  the  borrower  to  obtain  the 
loan  npon  the  best  possible  terms  he  could,  and  at 
the  least  possible  expense,  and  Mr  Martin  the 
borrower,  Mr  Brodie's  client,  was  anxious  to  save 
expense,  and  insisted  upon  substituting  the  worth- 
less letter  of  Tongue  &  Birkbeck  for  a  careful 
inquiry  by  an  independent  patent  agent  He 
was  anxious  to  save  him  that  expense,  and  that 
was  the  duty  he  performed  to  Mr  Martin.  But 
did  not  he  in  the  meantime  forget  the  duty  ho 
owed  to  Mr  Stewart,  and  is  that  not  just  because 
he  had  placed  himself  in  that  most  dangerous  posi- 
tion in  acting  for  all  the  parties  to  a  transaction 
of  this  kind  ?  But  he  did  fail  in  his  duty  to  one  of 
them.  I  would  be  disposed  to  ask  whether  any- 
body could  believe  that  if  Mr  Brodie  had  b^to 
acting  for  Mr  Stewart  alone — for  the  lender 
alone,  and  not  also  for  the  borrower — he  would 
have  done  what  he  did  7  I  feel  perfectly  certain 
that  any  man  reading  this  proof  can  come  to  but 
one  conclusion,  and  that  is  that  the  interest  of 
one  client  was  sacrificed  to  that  of  another. 

I  am  therefore  for  altering  and  finding  the  de- 
fenders liable. 

LoBD  MuB> — I  have  come  to  the  same  conclu- 
sion as  your  Lordship  on  all  the  parts  of  this  case, 
and  I  entirely  agree  in  the  exposition  which  your 
Loridship  has  now  given  upon  the  law  applicable 
to  the  case,  and  npon  the  evidence  which  has 
been  adduced  in  support  of  the  pursuer's  case. 

When  this  case  originally  oame  before  us  upon 
the  reclaiming-note  against  Lord  M'Laren's  inter- 
locutor, we  were  all  of  opinion  that  the  action  as 
originally  laid  was  not  laid  on  relevant  grounds, 
and  at  that  time  an  amendment  of  the  record 
was  offered  by  the  pursuer,  which  contained  the 
statements  in  the  sixth  and  seventh  articles  of  the 
condescendence.  This  new  record  contained  new 
and  material  averments,  and  in  particular  a  letter 
from  the  defender  Mr  Brodie  to  Mr  Hunt  of  11th 
August  1877,  and  allegations  as  to  what  took 
place,  in  consequence  of  the  information  which 
had  been  sent  by  Mr  Hnnt  to  the  defender,  in  re- 
gard to  the  necessity  for  further  inquiry  into  this 
patent,  and  I  have  now  no  doubt  whatever  of  the 
relevancy  of  this  action,  because  I  agree  with 
your  Lordship  in  thinking,  that  as  that  informa- 
tion was  received  by  the  defender,  it  was  his  duty 
to  communicate  the  difficulties  which  had  occurred 
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to  his  oUent,  whose  interests  he  had  it  in  oharge  to 
attend  to.  Aud  I  think  that  in  that  respect  the 
Lord  Ordinary  has  taken  quite  a  Bound  view  of 
the  position  of  the  defender  in  regard  to  this  case 
in  the  passage  which  yonr  Lordship  has  read 
from  the  Lord  Ordinary's  opinion ;  and  that  it 
was  clearly,  as  the  Lord  Ordinary  explains,  the 
duty  of  Mr  Brodie  to  insist  on  an  ezhanstire 
search  as  recommended  by  him  on  the  advice  of 
Mr  Hnnt,  or  to  place  the  whole  matter  fnlly  and 
dearly  before  bis  client,  leaving  with  him  the 
respousibility  if  a  search  was  not  made.  His 
Lordship  says  that  the  question  therefore  re- 
mains. Did  the  defender  Mr  Brodie  fail  to  disclose 
to  the  pursuer  the  knowledge  he  had  7 

Now,  that  puts  very  distinctly  the  main  ques- 
tion that  is  to  be  disposed  of,  and  in  the  letter 
which  Mr  Brodie  wrote  to  Mr  Miller,  and  which  your 
Lordship  has  read,  he  distinctly  states  to  him  that 
such  difficulties  had  arisen  as  to  render  it  necessary 
to  postpone  allfurtherprooeedingsinthe  transaction 
till  these  had  been  cleared  up.  I  have  never  been 
able  to  find  in  the  evidence,  and  we  have  had  no 
suggestion  from  the  bar,  as  to  why  Mr  Brodie  didnot 
in  these  circumstances  write  a  similar  letter  to  Mr 
Stewart.  If  Mr  Brodie  in  that  letter  to  Mr  Miller 
had  stated  the  difficulty  and  asked  him  to  inform 
the  other  lenders,  or  had  written  Mr  Stewart  to 
the  like  effect,  I  cannot  conceive  it  possible  that 
Mr  Stewart,  a  man  of  business  and  position  in 
Glasgow,  and  ready  to  lend  his  money  upon  good 
security,  if  he  had  got  such  a  letter  as  that  which 
was  written  to  Mr  J.  B.  Miller,  would  not  have  in- 
sisted upon  the  transaction  not  going  on  till  the 
difficulties  were  cleared  up.  Well  then,  Has  it  been 
proved  that  any  such  communication  was  made? 
I  think  that  has  not  been  done,  and  that  the  at- 
tempt to  shew  this  by  direct  evidence  has  entirely 
failed.  I  am  quite  unable  to  draw  the  inference 
from  anything  which  is  proved  to  have  passed 
in  conversation  at  any  of  the  meetings  which  took 
place  between  the  parties,  that  tbe  serious  diffi- 
culty raised  by  Mr  Hunt  had  been  communicated 
to  the  pursuer.  The  pursuer  himself  diatinotly 
says  that  he  has  no  recollection  of  anything  of  the 
kind  being  done,  and  no  one  present  at  these 
meetings  can  say  more  than  that  they  thought  it 
was  possible,  perhaps  probable,  that  the  subject 
may  have  been  mentioned.  The  defender  Um- 
self  says,  "There  was  no  letter  from  me  to  Mr 
Stewart  between  the  20tb  and  the  date  of  the 

Sroposed  meeting.  I  had  no  meeting  with  Mr 
tewart  up  to  the  24th — up  to  that  time  I  had  not 
carried  out  my  intention  of  communicating  with 
Mr  Stewart  On  the  2iththereis  an  entry  shewing 
that  Mr  Stewart  came  to  onrofflce,  but  I  was  absent. 
He  saw  Mr  Morison,  who  I  have  no  doubt  reported 
to  me  what  took  place  on  that  occasion.  I  cannot 
recollect  whatbe  reported  to  me.  In  all  probability 
Mr  Morison  had  not  been  made  avrare  by  me  ver- 
bally as  to  the  difficulties  which  led  to  the  postpone- 
ment of  the  settlement,  but  he  was  familiar  with 
the  general  course  of  the  transaction  through  the 
letter  book  and  otherwise."  And  he  says — "I 
cannot  say  whether  I  shewed  to  Mr  Stewart  at 
this  or  any  other  meeting  my  letter  to  Mr  Hnnt 
quoted  on  record,  or  any  of  the  documents 
which  Mr  Hunt  had  handed  to  me  in  answer." 
That  is  the  account  which  the  defender  him- 
self gives  of  the  matter.  The  pursuer's  evidence 
is  not  very  long,  but  it  is  quite  distinct  as  to  his 
recollection.     He  says,  speaking  of  Mi  Brodie — 


"He  never  communicated  to  me  that  Mr  Hunt 
had  suggested  that  further  inquiry  should  b« 
made.     So  far  as  my  memory  goes,  I  was  not 
aware  of  any  inquiry  having  been  made  at  a 
patent  agent  relative  to  this  patent,  except  tbit 
which   appeared     upon    Tongue   &    Birkbeok's 
letter  of  24th  August,  which  was  laid  before  us  at 
our  meeting.     Tongue  A  Birkbeek's  lettar  wu 
supported  by  another  letter  prodnoed   by  Mi 
Brodie  certifying  the  standing  of  Tongue  &  Biik- 
beck."    Mr  Miller,  to  whom  the  letter  of  24th 
August  was  written,  says,  when  asked  "  Did  Mr 
Brodie  at  that  meeting,  or  at  any  other  meetn^ 
with  yourself  and  others,  mention  that  Mr  Hunt, 
the  patent  agent,   bad    been  consulted  in  Che 
matter? — He  mentioned  Mr  Hunt's  name  to  my- 
self, and  asked  if  I  thought  he  should  be  oon- 
Bulted.     I  did  not  know  Mr  Hnnt  then  or  hii 
standing  as  a  patent  agent,and  I  said  he  must  juat 
do  what  he  thought  best  himself.    That  was  a  eon- 
versation  between  Mr  Brodie  and  myself.  I  do  not 
remember  anything  of  that  kind  taking  place  in 
the  presence  of  any  of  the  other  lenders.      Mr 
Brodie  made  me  aware  that  he  had  oommnnicated 
with  Mr  Hunt,  but  the  precise  terms  of  the  oom- 
munication  I  do  not  remember.      I  do  not  re- 
member whether    he  acquainted   me   with  tbe 
answer  which  he  got  from  Mr  Hnnt      (Q)  Did 
he  tell  you  that  Mr   Hunt  had  reaommended  a 
further  investigation  ? — (A)It  strikes  me  there  wis 
Bomettiing  about  a  furtiier  investigation,  but  I 
cannot  recollect  it  distinoUy.     I  did  not  say  any- 
thing against  a  further  investigation,  ao  tit  as  I 
recollect     I  left  the  matter  in  Mr  Brodie's  hands 
to  do  what  he  thought  best,  as  I  wiahed  to  keep 
dear  of  it  altogether.      That  was  at  a  meeting  at 
which  Mr  Stewart  was  not  present" 

Now,  the  only  other  evidence  that  then  is 
about  this  is  the  meeting  which  yonr  Lordahip 
has  referred  to  with  Mr  Morison.  I  think  the 
evidence  of  Mr  Morison  is  wortblesa  in  a  case  of 
this  sort.  He  says  he  thinks  he  told  Mr  Stewart 
of  this  matter,  but  the  only  knowledge  of  it  whieli 
he  possessed  was  derived  from  the  letter  book. 
He  had  seen  the  letter  in  which  Mr  Brodie  teOs  Mr 
Miller  not  to  speak  to  Mr  Stewart  I  think  that 
Mr  Morison,  who  was  a  clerk  at  the  time,  thongfa 
nowa  partner,  would  havetold  him  notiiingthat  Mr 
Brodie  his  master  intended  to  be  kept  from  him, 
and  therefore  I  put  aside  Mr  Morison  altogetbec. 

As  regards  the  inferences  to  be  dednoed  from 
the  pursuer's  want  of  recollection  as  to  what 
actually  took  place  at  some  of  these  meetings,  it 
which  some  important  repreaentationa  were  mad^ 
and  which  was  strongly  rested  upon  by  the  defen- 
ders, and  in  some  respects  is  founded  apon  by  tbe 
Lord  Ordinary,  it  seems  to  me  that  the  only 
natural  and  legitimate  inferenoe  is  that  lb 
Stewart  was  never  told  of  the  difficulties  nird 
by  Mr  Hunt,  and  I  think  so  upon  thia  plain 
reason,  that  I  cannot  conceive  that  anyone  who 
was  going  to  lend  money  on  a  security  which  on 
good  information  waa  bad,  or  at  all  events  wm 
of  so  doubtful  a  character  as  to  make  it  neoeaaaiy 
to  have  further  investigation,  would  have  allowed 
the  transaction  to  go  on,  or,  at  anyrate,  go  <b 
before  these  difficulties  were  put  out  of  the  way. 
and  as  I  come  to  the  oondusion  that  the  difll- 
eolties  were  never  told  to  Mr  Stewart  or  in  Ida 
presence,  I  oonouiwith  your  Lordship  in  the  o^ 
nion  that  we  should  teoal  the  interlooutor  of  Lead 
Tr^ymer  and  flad  for  the  ponaor. 
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LoBD  SHiUn) — This  case  has  required  and  has 
reoeiyed  anxious  consideration.  It  involves  a 
question  of  oonsiderable.  delicacy,  and  the  de> 
oision  results  in  serious  responsibility  to  the  de- 
fenders. It  became  obvious  in  the  course  of  the 
argument  that  there  were  strong  grounds  to 
doubt  the  soundness  of  the  view  taken  by  the 
Ijord  Ordinary  on  the  evidence,  and  all  of  these 
oonsiderations  have  led  me  very  carefully  to  con- 
sider the  proof  and  the  argument  for  the  parties. 

It  is,  I  think,  necessary  at  the  outset  to  see  pre- 
oisely  what  was  the  position  of  the  respective 
parties  to  the  tiansaotion  of  the  security  with  re- 
ferenoe  to  which  the  defenders  acted  aa  law- 
agents.  Mr  Martin,  the  borrower,  was  primarily 
interested  in  the  money  being  obtained,  but  the 
pursuer  Mr  Stewart,  ou  the  oUier  hand,  occupied 
a  somewhat  exceptional  position  among  the 
lenders  of  the  sum  of  £10,000  which  was  ad- 
vanced. The  pursuer  agreed  to  lend  £6000  of 
the  money,  and  the  remaining  £5000  was  oontri- 
bated  thus — Messrs  Forsyth,  Miller,  &.  Company, 
of  which  Mr  J.  B.  Miller  and  Mr  Forsyth  were 
partners,  £2000,  Mr  Oaird,  who  was  Mr  Miller's 
father-in-law,  £2000,  and  Mr  James  Miller, 
brother  of  Mr  J.  B.  MiUer,  £1000.  Mr  Stewart 
was  in  an  exceptional  position  amongst  the 
defenders,  in  this  respect,  that  his  sole  reason  for 
entering  into  the  tiansaotion  was  to  obtain  a 
good  and  proiltable  investment  of  his  money. 
All  the  other  lenders  had  the  further  reason  that 
tbey  desired  to  aid  the  borrower,  and  were  indeed 
interested  in  his  success  in  procuring  the  loan. 
This  circumstance  is  in  my  view  not  without  its 
importance  in  considering  the  extent  of  the  infor- 
mation communicated  to  the  respective  parties 
as  the  transaction  proceeded. 

The  £10,000  was  required  for  the  purpose  of 
enabling  the  patents  for  the  improvements  on 
anchors  to  be  practically  worked,  and  as  the 
manufacture  was  to  be  carried  on  by  the  Arm  of 
Forsyth,  Miller,  &,  Company,  the  partners  of  that 
firm  had  practically  the  same  interest  as  Mr 
Martin  to  get  the  money.  The  firm  in  lending 
£2000  were  practically  getting  £2000  paid  into 
their  own  business  for  the  purposes  of  working 
the  patent,  but  getting  the  obligation  of  Mr 
Martin  and  an  assignation  of  the  patents  as  a 
aeooiity.  Again,  Mr  Caird,  who  was  Miller's 
father-in-law,  expressly  states  that  the  motive 
which  induced  him  to  lend  the  money  was  for 
the  benefit  of  the  business,  and  Mr  James  Miller 
says  in  similar  terms  that  he  wished  to  benefit  the 
business  and  oblige  his  brother,  so  that  really  all 
of  the  lenders  with  the  exception  of  Mr  Stewart 
were  interested  in  this  money  being  got  by  the 
borrower  although  they  were  agreeing  to  become 
lenders. 

The  defenders  undertook  to  act  both  for  the 
borrowers,  frcon  whom  the  first  employment  came, 
and  for  the  proposed  lenders.  An  agent  in  a 
transaction  of  this  kind  as  acting  for  the  lenders 
is  olesrly  bound  to  see  that  the  title  he  takes  is 
a  sufficient  and  valid  title  to  the  patent,  and  as 
your  Lordship  has  observed  he  is  probably  bound 
to  see  that  the  letters-patent  are  in  proper  form, 
and  to  see  that  the  due  formalities  have  been 
earned  out  in  obtaining  the  letters  -  patent 
Whether  in  a  particular  case  his  duties  may  go 
further  or  not  appears  to  me  to  depend  upon  the 
special  circumstances  of  the  particular  case,  and 
X  do  not  think  one  is  in  a  position  to  lay  down 


any  general  rule  on  that  subject  applicable  to 
every  case.  The  extent  of  the  duty  and  obliga- 
tion on  the  part  of  the  agent  must  depend  I  think 
on  the  particular  terms  of  their  communications, 
and  on  circumstances  which  must  vary  in  each 
individual  case. 

But  undoubtedly  where,  as  here,  a  law-agent 
undertakes  double  agency — agency  for  the  bor- 
rower and  also  for  the  lender — he  places  himself 
in  a  very  responsible  position.  I  do  not  say  that 
the  position  of  acting  for  both  parties  is  one  in 
which  the  duties  are  incompatible,  but  I  do  say 
that  the  responsibility  of  that  position  is  very 
considerable  with  reference  to  the  duty  to  be 
discharged  to  the  lender.  Should  any  question 
arise  such  as  occurs  in  this  case,  I  think  it  is 
incumbent  on  the  agent  to  show  that  he  was 
scrupulously  careful  in  the  discharge  of  his  duty 
to  the  lender,  because  an  agent  who  is  also  act- 
ing for  the  borrower  is  acting  in  some  respects 
for  an  opposing  interest,  and  is  liable  to  the 
influence  or  bias  which  that  opposing  interest 
may  create.  The  borrower  will  naturally  seek  to 
obtain  the  loan  on  as  easy  tenua,  with  as  little 
trouble,  and  at  as  little  cost,  and  as  expeditiously 
as  possible,  and  pressure  to  secure  some  of  these 
objects,  if  yielded  to,  may  lead  to  the  sacriflce  of 
the  interest  of  the  lender  to  have  a  safe  security. 
In  such  a  transaction  the  personal  interest  of  the 
law-agent  may  be  further  involved,  for  it  depends 
upon  his  carrying  out  the  particular  transaction 
whether  he  will  get  his  own  professional  remu- 
neration, which  in  transactions  of  this  kind  is 
entirely  paid  by  the  borrower,  though  it  includes 
fees  for  the  double  agency.  It  is  clear  then,  I 
think,  that  if  a  case  involving  the  question 
whether  an  agent  who  has  acted  for  two  or  more 
parties  having  conflicting  interests  has  discharged 
his  professional  duty  to  one  of  his  clients  arises, 
the  agent  must  be  prepared  to  show  that  the 
duties  which  he  undertook  were  as  fully  and 
fairly  discharged  as  if  he  were  acting  for  the 

lender  alone,  and  it  must  always  be  an  element 

more  or  less  weighty  according  to  circumstances 
to  be  oonsidered  on  the  evidence — that  he  had  a 
conflicting  or  opposing  interest  to  represent. 

The  question  for  decision  in  this  case,  notwith. 
standing  the  long  proof  that  has  been  led,  comes 
to  a  very  narrow  point,  as  your  Lordship  has 
pointed  out — Did  Mr  Brodie  make  the  pursuer 
aware  of  Mr  Hunt's  and  his  own  view  that  there 
ought  to  be  a  proper  search  and  report  on  the 
validity  of  the  patents  )>efore  the  money  was 
advanced  on  the  security  of  them?  We  have 
important  written  evidence  bearing  on  that  point, 
and  a  considerable  parole  proof.  Of  the  parole 
evidence  I  feel  bound  to  say  that  I  think  Mr 
Stewart,  the  pursuer,  has  given  his  testimony  in 
a  scrupulously  careful  way — I  should  almost  say 
sensitively  careful — ^that  he  should  not  say  one 
word  that  could  not  be  thoroughly  relied  on. 
On  the  other  hand,  it  is  due  to  Mr  Brodie  to  say 
that  his  evidence  is  characterised  from  beginning 
to  end  by  the  utmost  fairness  and  candour,  and 
with  regard  to  Mr  Dmntmond,  I  agree  with  the 
Lord  Ordinary  in  thinking  that,  for  the  reasons 
which  his  Lordship  has  explained,  littie  or  no 
reliance  can  be  placed  on  it.  I  do  not  think 
that  Mr  Drummond's  memory  enables  him  to 
speak  of  the  matters  that  were  put  to  him  with 
any  degree  of  accuracy. 

The  question  then  to  be  determined  is,  Whether 
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Mr  Brodie  oommanioated  to  his  client  the  neoes- 
(ity  for  a  fnrther  aearoh  and  inquiry  being  made 
in  the  Begister  of  Patents  'with  reference  to  the 
preyions  patents  for  improyements  on  anohors  7 
On  the  11th  of  Angnst  1877  Mr  Brodie  wrote  a 
letter,  which  I  moat  characterise  a  yery  proper 
letter  in  his  character  of  agent  for  the  lenders, 
or  at  least  in  their  interest,  to  Mr  Htrnt,  in 
which  he  desires  "to  ascertain,  for  the  informa- 
tion and  protection  of  oar  oUente,  that  there  are- 
no  other  or  competing  patents  for  the  same  in- 
vention that  would  nullify  the  patents  now  pro- 
posed to  be  assigned. "  It  is  dear  that  Mr  Brodie 
thought  that  he  had  a  duty  here,  the  duty  of 
protecting  his  clients.     He  considered  it  neces- 
sary for  the  protection  of  his  clients  that  he 
should  ascertain  that  there  were  no  other  or 
competing  patents,  or  anything  that  would  nul- 
lify the  security  proposed  to  be  giyen,  and  it 
may  fairly  be  assumed  that  this  duty  was  under- 
taken because  of  his  communications  with  Mr 
Stewart  and  the  other  lenders,  and  his  knowledge 
of  what  he  knew  they  expected  of  him.     Follow- 
ing upon  that  letter,  Mr  Hunt  did  make  the 
requisite  inquiries  in  London.      He   had  sent 
down  to  him  from  his  correspondents  there  an 
Abridgment  of   Patents,   and  ha  more  or  less 
oarefnlly  —  perhaps   not   yery    oarefolly — went 
oyer  that  Abridgment,  and  became  saUsfled  that 
further  and  more  careful  inquiry  was  absolutely 
necessary,  in  consequence  of  noting  the  terms  of 
a  number  of  entries  contained  in  the  Abridg- 
ment.    It  oocarred  to  him  that  it  was  not  im- 
probable   that    this   patent    might    haye    been 
anticipated,   and   accordingly  on  14th   August, 
having  come  to  that  conclusion,  he  had  a  meet- 
ing with  Mr  Brodie,  and  we  have  recorded  in  his 
account  what  took  place  at  that  meeting — "  At- 
tending Mr  Brodie  with  notes  of  assigpaments, 
&c.,  receiyed  from  London,  and  conferring  with 
him  as  to  the  probable  validity  of  the  patents, 
also  examining  Abridgment  of  stents  relating 
to  anchors,  and  acquainting  Mr  Brodie  with  the 
results."      He  tells  us    in  his  parole   evidence 
that  that  correctly  records  what  occurred.     He 
conveyed  to  Mr  Brodie  at  that  meeting  that  he 
thought  there  were  a  number  of  patents  in  that 
Abridgment  i^ich  would  require  to  be  examined 
before  it  would  be  safe  to  make  the  patents  in 
question  the  subject  of  a  security.     Mr  Brodie 
being  asked  on  that  subject,  says,  with  refer- 
ence to  that  meeting  and  the  entry  in  Mr  Hunt's 
account  (being  first  shown  the  book  of  Abridg- 
ments), "lam  satisfied  I  got  it  from  Mr  Hunt 
either  at  that  or  at  a  subsequent  meeting  ;"  and 
then  being  referred  to  the  entry,  he  says,  "I  have 
no  doubt  that  correctly  represents  what  took 
place  at  the  meeting  on  the  14th."    Mr  Brodie 
did  not  order  Mr  Hunt  to  make  any  farther  in- 
vestigation.    It  appears  that  the  assignment  of 
ttie  patents  in  favour  of  trustees  for  the  lenders 
was  drawn  on  the  same  day. 

Three  days  afterwards,  on  17th  August, 
there  ~  was  a  meeting  of  all  the  parties. 
Now,  I  ask,  on  considering  this  proof,  what 
was  Mr  Brodie's  doty  on  that  day  ?  He  had  his 
clients  present,  some  of  them  desirous  of  obtain- 
ing a  loan  from  others,  and  others  who  were 
asked  to  lend  their  money  on  the  security  of  the 
letters-patent.  Was  it  not  dearly  his  duty  at 
that  meeting  to  say — I  have  been  in  oommunioa- 
tion  with  Mr  Hunt,  and  I  have  been  making 


inquiries,  and  Mr  Hunt  is  of  opinion  that  a 
farther  seardi  and  inquiry  will  be  neoeasary  be- 
fore lending  money  on  the  seoority  oifered?    I 
cannot  doubt  it  was  his  duty  to  say  so,  but  not  • 
word  was  said  on  that  subject,  and  I  confeai  I 
am  unable  to  understand  at  this  moment  why 
that  was  so.     In  the  defenders'  books  of  that 
date  there  is  an  entry  in  these  terms — "Attend- 
ing meeting  of  all  parties,  viz.,   Mr  Stewait, 
Mr  Caird,  Mr  Miller,  Mr  Forsyth,  Mr  Dmmmond, 
for  Mr  James  Miller,  Mr  Martin,  and  Mr  Boek- 
land  (who  was  acting  for  Mr  Martin  in  this  matter), 
and  making  full  explanations,  and  submitting 
draft  assignation  and  draft  back-letter,  and  when 
it  was  finally  arranged  to  meet  again  on  Friday 
next  for  settlement.    Engaged  about  two  hours. " 
Now,  although  it  is  there  stated  that  "full  ex- 
plaoations  "  were  then  made,  it  is  perfectly  dear 
that  not  one  word  was  said  about  the  inquiry 
which  had  been  made  through  Mr  Hunt,  and  the 
necessity  for  a  farther  seardi  and  repcirt.     "nw 
matter  was  of  consequence,  as  Mr  Brodie  knew. 
That  is  demonstrated,  as  the  Lord  Ordinary  ob- 
serves, by  the  letter  to  Mr  Miller,  to  which  your 
Lordship  has  referred,  written  Uiree  days  after- 
wards— on  20th  August— in  which  Mr  Miller  ii 
informed  of  what  had  taken  place  with  Mr  Hnnt, 
and  where  it  was  stated  that  the  meeting  pro- 
posed to  be  held  on  the  23d  must  be  adjonnied 
on  that  account.     Then  when  we  turn  to  tht 
parole   testimony   (and  I  shall  only  read  two 
or    three    passages    from     Mr    Brodie's    evi- 
dence   on    this     subject)    it    will    be    found 
that  the  matter  is  left  in  a  most  nnaatisfaetoiy 
position.  Mr  Brodie  is  asked — "  (Q)  If  the  meet- 
ing which  yon  refer  to  in  this  letter   was  the 
meeting  on  the  14th,  can  you  explain  why  yon  had 
not  at  your  meeting  with  your  clients  on  the 
17th  reported  the  result  of  that  meeting  T — (A)  I 
really  cannot."  And  again  he  says,  with  referenaa 
to  the  letter  to  Mr  MiUer— "  I  had  asked  Mr  Miller 
to  call  and  confer.     He  had  originally  brongbt 
Mr  Martin,  and  he  was,  so  to  speak,  the  one  to 
whom  I  naturally  looked.  (Q)  Was  it  that  yon  did 
not  wish  to  alarm  the  others  about  this  diiBciilty  T 
— (A)  I  cannot  put  it  in  that  way,  but  I  woald  potit 
that  Mr  Miller  was  simply  to  inform  tham  that  it 
had  been  found  necessary  to  postpone  the  nuMting. 
a  difficulty  having  arisen.  (Q)  But  yon  oannot  teD 
why  he  was  simply  to  do  Uut,  and  to  do  nothing 
more  7 — (A)  I  cannot  say"  again  is  the  answar. 

Now,  if  Mr  Brodie,  having  this  important  iiifac- 
mation  before  him,  and  having  formed  the  opinioa 
that  fnrther  inquiry  ought  to  be  made,  is  noaUs 
to  say  why  he  did  not  dSdose  the  state  of  matten 
to  his  olients  at  the  meeting  which  ooeorred  then- 
after,  it  is  not  only  a  very  extraordinary  oireiuB- 
stance,  but  it  lays  on  him  quite  dearly  tha  mmi 
of  showing  distinctly  that  at  all  eventa  at  sona 
subsequent  meeting  or  otherwise  he  did  give  this 
information.  The  meeting  of  24th  was  pat  off,  and 
it  was  put  off  simply  because  of  this  importsnt 
matter.  But  the  only  person  informed  by  Mr 
Brodie  of  the  reason  for  deferring  it  was  Mr  J.  IL 
MiUer,  who  was  acting  very  much  in  the  intaitrt 
of  Mr  Martin,  which  was  ^  material  raspcuU  ha 
own  interest,  and  who  indeed  introdaoed  Mr 
Martin  to  the  defenders.  Here  again  it  seena  a 
if  Mr  Brodie  at  least  had  resolved  that,  for  tte 
time,  the  commnnioation  of  Mr  Hunt's  viaw  ■JtimH 
not  be  made  to  the  lenders  on  this  aeenrity,  aad 
I  do  not  think  thatanysatJwfMitwiywMBDis^im 


Digitized  by 


Google 


St«wvt  r.  M-GHnr*,  Ae.,~l 
/ana  18,  ISSt.        J 


The  ScoUiah  Law  Reporter.— V<^  XXII J. 


757 


for  not  informing  Mr  Stewart  of  the  trae  reason 
for  tbe  postponement  of  the  meeting. 

The  next  meeting  of  the  parties  was  held  on 
8d  September.  In  the  meanwhile  what  appears 
to  have  happened  ?  Upon  taming  to  the  aooounts 
of  the  defenders  I  find  that  they  had  no  less  than 
seven  meetings,  one  with  Mr  J.  B.  Miller's  part- 
ner and  Mr  Bnokland,  and  six  others  with  Mr 
Baokland.  These  meetings  are  recorded  in  the 
Rocoont.  First  of  all,  upon  the  23d  of  Angnst 
there  is  a  "meeting  with  Mr  Forsyth  and  Mr  Bnok- 
land, and  fully  conferring  on  subject  of  difficulty 
in  the  way  of  settlement  taking  place,  and  di»- 
cossing  modes  of  obyiating  same."  Well,  that 
was  a  meeting  with  Mr  Buokland  acting  as  tbe 
representative  of  Mr  Martin,  the  borrower,  and 
Mr  Forsyth,  who  praotioally  was  in  tbe  same 
interest.  Again,  on  the  2Bth  there  is  a  meeting 
with  Mr  Bnokland.  No  lees  than  seven  meetings 
are  held  with  the  borrowers  or  their  representa- 
tives who  were  anzions  to  obtain  the  loan. 
Now,  it  resolted  from  these  meetings  that  Mr 
Bnokland  was  able  by  a  letter  of  27th  August  to 
write  to  Mr  Martin  as  follows — "I  have  only  a 
few  minutes  before  post  time.  I  have  just  seen 
Mr  Brodie.  He  will  advise  the  contributors,  and 
that  the  report  is  satisfactory. "  If  this  report  to 
Mr  Martin  was  right,  then  Mr  Brodie,  having  con- 
ferred with  the  borrower  or  his  representatives 
alone,  seems  to  have  made  up  his  mind  to  advise 
his  other  clients,  the  lenders  (notwithstanding  Mr 
Hunt's  opinion  and  what  bad  been  his  own  opinion 
as  to  the  necessity  for  an  inquiry  and  report),  that 
the  letter  of  Tongue  &  Birkbeck  was  satisfactory. 
That  this  is  so  is  oonflrmed  by  Mr  Brodie's  evi- 
dence. On  being  shown  Mr  Buckland's  letter  he 
gays — "  I  have  seen  this  letter  within  the  last  few 
days.  Mr  Buckland  had  seen  me  on  the  27th.  I 
think  it  is  quite  likely  that  I  stated  to  him  on 
that  occasion  that  I  would  advise  the  contributors 
that  the  report  was  satisfactory." 

Now,  what  was  the  position  that  Mr  Brodie  oc- 
onpied  when  he  met  all  his  clients  on  the  8d 
of  September.  If  notwithstanding  Mr  Hunt's 
advice  he  had  formed  his  own  judgment  that 
Tongne  t  Birkbeck's  certificate  was  satisfactory, 
and  he  had  himself  come  to  the  conclusion  on  his 
own  responsibility  as  the  lender's  agent  that  an 
inquiry  and  report  by  Mr  Hunt  was  quite  nn- 
neoessary,  and  if  in  consequence  of  this  view  he 
had  said  nothing  at  the  meeting  on  the  subject, 
there  would  be  something  to  say  for  his  position. 
Even  in  that  case  I  should  have  been  disposed  to 
hold  that  it  was  his  duty  to  explain  to  his  clients 
that  diffloulties  had  been  suggested,  and  that  they 
had  in  his  opinion  been  obviated  by  the  letter  of 
Tongue  &  Birkbeck.  I  do  not  think  it  would 
have  been  satisfactory  even  in  that  aspect  of  the 
case,  beoanse  tbe  letter  of  Tongue  i,  Birkbeck 
woiUd  have  been  by  no  meansjsuffioient,  as  it 
seems  to  me,  if  the  lenders  had  been  represented 
by  an  agent  acting  for  them  alone  to  remove  the 
doubts  suggested  by  Mr  Hunt  ;  for  all  that  it 
oomes  to  is  tins,  that  the  patent  had  been  in  use 
for  five  yean  withont  challenge — and  that  in  their 
opinion  is  everything — and  that  in  their  view  the 
patent  was  a  good  one.  It  is  clear,  however,  that 
Mr  Brodie  did  not  take  this  view  of  his  duty  or 
responsibiUty.  He  did  not  say  to  his  clients  that 
doubts  had  been  suggested  and  that  they  had 
been  removed  from  b^  mind.  I  find,  on  turning 
to  bis  evidence,  that  he  declines  entirely  to  take 


that  responsibility.  .  He  says  with  reference  to 
this,  when  asked  the  qnestion,  "And  you  regarded 
the  report  as  perfectly  satisfactory  ?— (A)  I  had 
got  the  report,  and  I  had  been  placed  apparently 
in  sncb  a  position  that  the  parties  had  to  judge 
for  themselves  whether  they  would  take  it ;"  and 
he  farther  says,  being  again  referred  to  the  terms 
of  Mr  Buckland's  letter  to  Mr  Martin — "I  cannot 
recollect  that  I  ever  said  to  Mr  Buckland  that  I 
would  advise  the  contributors  that  the  report  was 
satisfactory.  I  think  what  I  would  do,  looking  to 
tbe  alternative  I  had — 'You  must  consent  or  re- 
ject,'— would  be  to  plAce  the  report  before  these 
gentlemen  and  allow  them  to  judge  for  them- 
selves." That  is  to  say,  he  was  himself  to  decline 
to  form  any  opinion  upon  Tongue  &  Birkbeck's 
report,  but  to  place  it  before  the  lenders  and 
allow  them  to  judge  for  themselves.  The  same 
position  and  the  same  general  view  of  his  duty  is 
clearly  enough  indicated  in  another  pbasage  of 
Mr  Brodie's  evidence,  where,  being  asked  as  to 
whether  he  did  not  order  Mr  Hunt  to  make  an 
additional  inquiry,  he  says — "I  cannot  recollect 
what  I  told  him  on  that  subject.  I  did  not  tell 
him  to  go  on.  (Q)  Did  yon  tell  him  not  to  go 
on  ? — (A)  I  could  not  tell  him  to  go  on  without 
instructions,  and  I  did  not  regard  it  within  the 
line  of  my  professional  duty.  I  was  left  under 
the  impression  that  in  his  view  a  farther  search 
ought  to  be  made,  and  I  did  not  order  that  further 
search  because  I  did  not  think  it  was  within  the 
line  of  my  professional  duty." 

Mow  then,  as  Mr  Brodie  had  plainly  resolved  in 
his  mind  to  leave  the  responsibility  of  judging  of 
the  value  of  Tongue  &  Blrkbe<dc's  letter  with 
his  own  clients,  what  was  the  position  of  the 
parties  on  8d  September?  It  was  obviously  of 
vital  consequence  in  judging  whether  that  letter 
should  be  received  as  satisfactory  and  suffi- 
cient to  warrant  the  lending  of  tbe  money, 
that  the  lenders  should  know  what  Mr  Brodie 
knew,  viz.,  that  Mr  Hunt  was  of  opinion  that 
further  investigation  should  be  made.  Take  it 
in  the  one  view.  If  they  knew  nothing  of  Mr 
Hunt's  view,  in  which  Mr  Brodie  had  concurred, 
then  they  might  fairly  think  Messrs  Tongue  i 
Birkbeck's  letter  was  quite  a  satisfactory  doca- 
ment  to  go  upon.  In  that  view  there  lud  been 
nothing  to  suggest  to  the  minds  of  tbe  lenders 
that  there  was  any  reason  for  further  investigation. 
Beyond  a  conversation  abont  the  general  risks 
attending  loans  on  patents,  the  lenders  had  not 
been  put  on  their  guard.  They  had  no  hint  that 
this  particular  patent  was  one  requiring  special  in- 
quiry andreport.  Tongue  &  Birkbeok'sletter  made 
no  such  suggestion  to  the  lenders.  But  if,  on  the 
other  hand,  at  that  meeting,  when  the  question 
arose  whether  Tongue  &  Birkbeck's  letter  should 
be  acted  upon,  the  lenders  had  been  told  to  keep 
in  view  that  Mr  Hunt  bad  considered  the  question, 
and  was  of  opinion  that  there  should  be  further 
inquiry,  according  to  all  reasonable  probability 
the  transaction  would  have  gone  off.  The  com- 
pletion of  any  loan  must,  I  think,  have  been  post- 
poned until  such  an  invratigation  as  was  made  in 
the  after  litigation  bad  taken  place,  and  it  would 
then  have  been  shown  that  the  patent  wa^  prac- 
tically worthless. 

It  therefore  becomes  of  vital  consequence  to 
see  whether  at  this  meeting  of  8d  September 
there  was  any  oommnnioation  made  to  the 
lenders  of  what  had  taken  place  between  Mr 
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Brodie  and  Mr  Hnnt.  I  see  there  were  five  persons 
present— the  pnrsner,  Mr  Oaird,  Mr  J.  R.  Miller, 
Mr  James  Miller,  and  I  think  Mr  Dmmmond — 
and  there  is  not  one  of  these  witnesses  will 
say  that  the  advioe  that  Mr  Hunt  had  giyen 
was  oommonioated  to  the  meeting.  The 
pursuer  says  Mr  Brodie  "  never  commnnioated  to 
me  that  Mr  Hunt  had  suggested  that  farther 
inquiry  should  be  made.  So  for  as  my  memory 
goes,  I  was  not  aware  of  any  inquiry  having  been 
at  a  patent  agent  relative  to  tbds  patent,  except 
that  which  appeared  upon  Tongue  k  Birkbeok's 
letter  of  2ith  August,  which  was  laid  before  us 
at  oar  meeting.  Tongue  &  Birkbeck's  letter 
was  supported  by  another  letter  produced  by  Mr 
Brodie,  certifying  the  standing  of  Tongue  Si  Birk- 
beok."  And  without  going  into  the  evidence  of 
the  other  witnesses,  which  I  have  read  carefully,  I 
may  jusl  say  that  there  is  not  one  of  them  who 
can  speak  to  any  snob  commanioation  having  been 
made  to  the  lenders  at  all.  liord  Mare  has 
referred  to  the  evidence  of  Mr  J.  B.  MiUer,  who 
says  that  he  knew  perfectly  well  of  Mr  Hunt's 
objection,  which  had  been  communicated  to  him 
by  Mr  Brodie,  and  which  had  indeed  formed  the 
subject  of  much  conversation  at  the  time.  Mr 
Miller  says,  however,  that  he  never  heard  anything 
of  the  kind  mentioned  in  the  presence  of  the  other 
lenders  who  are  interested  in  this  security.  Upon 
this  matter  Mr  Brodie  no  doubt  says,  when  asked, 
"Can  you  say  you  told  them  that  Mr  Martin  had 
objected  to  a  report  by  Mr  Hunt,  and  had  insisted 
npon  Tongue  &,  Birkbeck's  report  being  taken 
or  the  transaction  going  off? — (A)  I  have  no 
doubt  that  would  be  so  taken  in  oouneotioa  with 
the  memorandum."  And  then  be  says,  "lam 
speaking  again  from  the  terms  of  the  aoooant, 
and  from  the  memorandum  of  my  pre- 
vioos  meeting  with  Mr  Buokland."  He  cannot 
say  so  from  memory.  I  cannot  see  that  the  mem- 
orandum to  which  he  refers  has  anything  to  do 
with  this  point,  and  I  think  he  made  no  such 
commanioation.  From  the  tenns  of  hia  letter  of 
20th  August  to  Mr  Miller  it  is  quite  clear  that  it 
was  written  on  the  footing  that  Uiere  was  no  duty 
imposed  on  Mr  Miller  to  communicate  it  to  the 
lenders,  who  were  simply  to  be  told  that  the  meet- 
ing was  to  be  postponed.  Mr  Brodie  is  unable 
to  give  a  satisfactory  reason  for  that  restriction, 
and  I  see  no  evidence  that  he  ever  removed  it  or 
made  the  communication  himself. 

But  I  think  the  pnrsaer's  contention  is  strongly 
corroborated  by  the  correspondence  which  took 
place  between  the  parties  before  the  action 
was  raised.  I  find  in  the  correspondence  of  1884 
that  M'Clore  k  Company  rendered  their  account 
for  the  heavy  litigation  that  took  place  iu 
vindicating  the  validity  of  this  patent,  and 
that  Mr  Stewart  being  called  on  for  payment 
of  that  aoooant  indicated  in  his  reply  that 
he  considered  the  account  shoold  not  have 
been  presented,  and  that  if  it  were  pressed 
he  would  raise  the  question  as  to  whether  the 
defenders  were  not  liable  to  him  because  the 
security  had  proved  worthless.  In  a  letter  of 
6th  May  1884  he  mentions  this,  and  observes — 
"  It  has  long  been  a  matter  for  wonder  for  me 
how  it  was  that  Martin  came  to  be  asked  to  name 
a  patent  agent  for  reference  when  there  was 
within  easy  reach  such  a  man  as  Mr  Hunt,  who 
was  well  known  to  you  as  a  firm.  What 
Mr  Hunt  so  ably  performed  in  1881  he  woold 


have  done  ]nst  as  ably  and  as  sniely  in  1877 
if  be  had  only  been  taken  into  eonneiL  He 
would  have  detected  the  spnrions  natare  of  the 
security  offered  by  a  simple  referenoe  to  tbe 
document  nearest  his  band  in  connection  with 
the  1872  patent — Martin's  immediately  preceding 
patent  of  1864.  That  is  my  point,  and  nothing 
in  your  reply  even  professes  to  be  an  answer  to 
it" 

Now,  is  it  conceivable  that  that  letter  ooold 
have  been  written  by  Mr  Stewart  if  he  had  been 
told  of  all  that  had  taken  place  with  Mr  Hant — 
that  Mr  Hunt  had  aotnally  been  oonsnlted  |Hre- 
vioos  to  the  settlement  of  Uie  transaction  ?  l!1us 
letter  of  Mr  Stewart  not  only  seems  to  disprove 
the  allegation  that  he  was  informed  at  the  time 
that  Mr  Hunt  was  of  opinion  that  farther  inqoiiy 
was  necessary,  but  it  also  corroborates  other 
parts  of  his  evidence  very  strongly,  and  the 
answer  is  evidence  in  the  same  direction.  The 
answer  is,  not  that  Mr  Stewart  had  been  fnlly 
told  that  Mr  Hunt  held  that  opinion  at  the  time, 
as  one  would  have  expected  if  that  had  been  the 
case,  but  it  is — "If  we  are  not  mistaken,  Mr 
Hunt's  name  was  suggested  by  as  in  oonnectian 
with  the  question  whether  Tongae  ft  Birkbeck's 
letter  should  be  accepted  or  another  rep<»rt 
obtained."  These  letters  appear  to  me  to  be 
very  strongly  confirmatory,  if  not  ooneloaive,  of 
the  qnestion  on  the  evidence  as  it  stands  as  to 
whether  any  such  communication  was  made. 

The  Lord  Ordinary  seems  to  gather  from  the 
evidence  generally  that  such  a  commnnioatiao 
mast  have  been  made.  I  mast  say  I  think  his 
Lordship  leaves  out  of  view  altogether  the  impor- 
tant effect  of  these  letters  and  of  the  letter  of 
aoth  August  to  Mr  J.  B.  Miller.  His  Lordship 
speaks  of  the  failure  of  the  memories  of  the 
parties  Well,  if  there  be  such  a  failure  there  is 
important  evidence  in  these  writings.  Tbe  first 
of  these  writings  plainly  makes  the  request  that 
Mr  Hunt's  advice  ediould  not  be  oommunicated  to 
the  lenders,  and  when  we  come  to  the  later 
letters  there  is  no  assertion  on  the  port  of  Mr 
Brodie,  any  more  than  in  his  evidence,  that  he 
made  any  snch  communication.  Oonourring  with 
your  Lordship  in  opinion  that  the  onv*  lies  with 
the  agent  of  showing  that  he  made  the  requisite 
oommunication  to  his  client,  and  that  he  has 
failed  to  prove  this,  I  go  farther,  and  say  that 
even  if  the  ontu  were  the  other  way  I  think  it  is 
proved  that  no  such  communication  was  made. 
If  it  had  been  otherwise  some  of  the  persons 
present  at  the  meeting  of  Sd  Sept.  must  have 
remembered  a  matter  of  so  much  importance.  I 
think  Mr  Brodie  failed  in  his  dnty  in  not  having 
disclosed  to  his  client  the  view  which  Mr  Hunt 
and  he  entertained,  and  therefore  that  the  judg- 
ment of  the  Cionrt  must  be  against  the  defenders. 
I  do  not  impute  deliberate  concealment  to  Mr 
Brodie,  but  tiiere  was  a  failure  to  discharge  the 
duty  of  disclosure,  which  arose  probably  from  the 
fact  that  he  had  cross  interests  to  deal  with 
instead  of  the  interest  of  the  lenders  alone.  If 
the  interest  of  Mr  Stewart  had  been  in  the  hands 
of  a  separate  agent  I  cannot  donbt,  as  your  Lord* 
ship  has  said,  that  the  communication  of  the  view 
of  Mr  Hunt  would  have  been  made,  and  resulted 
either  in  tbe  transaction  at  once  going  off,  or  in 
such  an  investigation  being  made  as  would  have 
proved  the  worUilessness  of  the  security. 

It  only  remains  to  notice  Uie  evidence  of  Mr 
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Morison,  and  I  have  to  say  regarding  it,  that  I 

plaoe  no  reliance  on  his  statements  as  to  the 

purport  of  the  information  he  helieves  he  gave 

for  the  pnrsaer.     Mr  Brodie  says  vhen  he  is 

asked   the    qnestion  as  to    what    Mr    Morison 

would  report  to  Mr  Stewart  when  he  called  on 

the  24th — "In  all  probabiUty  Mr  Morison  had 

not  been  made  aware  by  me  verbally  as  to  the 

diffioalties  which  led  to  the  postponement  of  the 

settlement,  bat  he  was  familiar  with  the  general 

oonrse  of  the  transaction  through  the  letter  book 

and   otherwise.      (Q)  Do  yon  mean    that   Mr 

Morison    had    had    special     charge     of    this 

transaction   from    first  to  lastF^A)  I  shoald 

explain    that  I  had    not  been   in  a  condition 

of  health  to  enable  me  to  go  into   all   these 

details,  and  I  was  obliged  to  commit  certain 

things  to  others,  and  some  of  these  things  were 

performed  by  Mr  Morison.     (Q)  Was  Mr  Morison 

on  the  24th  cognisant  of  the  difficnlties  which  led 

to  the  postponement  of  the  settlement,  and  which 

were  specially  referred  to  by  yon  in  yonr  letter  to 

Mr  Miller  of  20th  Angnst?— (A)  I  had  no  doubt 

been  in  oommnnioation  with  Mr  Morison,  but  I 

am  not  prepared  to  say  that  he  knew  the  special 

difficnlties.      Then  when  wetamtoMrMorison's 

eridenoe,  he  says,  as  yonr  Lordship  has  noticed, 

that  he  has  no  donbt  he  oommnnicated  this  to  the 

porsner  when  he  called,  bnt  then  he  says  he  got 

from  the  letter  book  his  knowledge  of  the  state 

of  the  matter.     I  mnst  further  obaerre  that  eyen 

if  he  did  read  the  letter  book  he  would  find  the 

communication  to  Mr  Miller  expressed  anxiety 

that  he  shonld  not  make  the  communication  to 

the  other  lenders.     Any  man  reading  that  letter 

book — I  mean  anyone  in  Mr  Morison 's  position — 

wonld  I  think  haye  given  to  Mr  Stewart  only  the 

same  information  as  Mr  Brodie  asked  Mr  Miller 

to  give  to  the  other  lenders — simply  that  Mr 

Brodie  had  fonnd  it  necessary  to  postpone  the 

meeting.     I  shall  only  further  say,  in  regard  to 

the  evidence  of  Mr  Morison,  that  I  take  exactly 

the  same  view  as  your  Lorddiips  have  done,  and 

I  agree  with  your  Lordship  that  it  is  difficult  to 

suppose  that  Mr  Morison  made  a  communication 

which  he  was  never  asked  to  make,  and  with 

reference  to  a  piece  of  business  of  which  he  had 

no  charge  whatever. 

I  have  exhausted  all  that  is  to  be  said  on  the 
proof  in  tbe  general  question  between  the  parties. 
I  see  the  Lord  Ordinary  has  been  impressed  by 
the  length  of  time  taken  by  the  porsuer  to  bring 
forward  his  claim  against  the  defenders.  It  is 
unfortunate,  bnt  I  do  not  think  it  can  be  laid  to 
the  pursuer's  charge  at  alL  The  loan  was  ob- 
tained in  September  1877,  and  the  interest  was 
{Mud  down  to  Whitsunday  1879.  In  April  1880 
the  trostees  took  possession  of  the  patent,  and  in 
August  of  that  year  they  found  it  necessary  to 
raise  an  action  against  infringers  to  protect  their 
right,  and  then  Mr  Hunt  being  called  in,  fonnd 
tipon  inquiries  that  the  patent  was  invalid,  npon 
which  the  trustees  lodged  a  disclaimer,  and  after- 
wards the  action  was  abandoned.  Tbe  result  of 
these  proceedings  was  to  cause  a  considerable 
amount  of  delay.  The  defenders,  it  must  be  kept 
in  view,  were  acting  for  the  pursuer  in  all  these 
matters,  and  in  doing  so  a  large  account  was  in- 
curred to  them,  and  when  it  was  presented,  as  I 
have  already  said,  this  point  was  immediately 
ti^en,  and  this  action  was  raised  after  full  investi- 
gation. 


A  farther  point  was  raised  by  the  defenders' 
plea,  which  amounts  to  a  bar  of  action — that  since 
the  action  was  raised  there  has  been  a  sale  of  this 
patent  for  a  certain  sum  of  money,  and  therefore 
that  restitution  is  now  impossible.  I  am  of 
opinion  that  that  plea  is  quite  nntenable.  The 
case  is  not  one  in  which  there  is  a  proposal  to 
rescind  a  sale.  It  is  not  an  action  in  which  the 
question  has  arisen  between  Mr  Martin  the  bor- 
rower of  this  money  and  the  lendeni.  It  is  an 
action  of  damages  with  reference  to  the  loan, 
raised  against  the  law-agents  who  conducted  the 
proceedings,  but  under  the  deduction  of  the  price 
that  was  paid  by  the  buyer,  and  to  such  a  case 
rettitutio  in  integrum  has  of  course  no  application. 
It  is  to  be  observed  that  the  sale  of  this  patent 
which  took  plaoe  in  satisfaction  of  the  debt  was 
made  by  the  body  of  trustees  who  got  authority 
from  Mr  Martin  to  make  that  sale;  and  it  is 
further  to  be  observed  that  there  is  on  the  record 
an  offer  made  before  any  such  sale  took  plaoe  to 
restore  the  patent  and  all  connected  with  it  if  the 
pursuer's  claims  were  recognised.  In  these  cir- 
cumstances I  am  clearly  of  opinion  that  a  plea  of 
bar  arising  out  of  tbe  sale  of  this  patent  cannot 
be  successful,  and  that  all  tbe  defenders  can  ask 
is  that  they  shall  receive  credit,  as  they  are  no 
doubt  entitled  to  do,  for  tbe  sum  which  the  pursuer 
has  received,  in  reduction  of  his  claim.  It  is  not 
said  that  the  sum  that  was  realised  for  the  patent 
was  below  its  value,  or  that  the  patent  was  sacri- 
faoed  by  the  mode  of  realisation,  or  anything 
of  that  kind,  such  as  occurred  in  the  case  of 
Maekinnon\.  TheOit{/ofOlasgotBBank[iup.  eit.], 
and  that  being  go,  all  that  the  defenders  can  ask  is 
that  they  shall  receive  credit  for  the  sum  which  the 
pursuer  has  obtained  from  the  sale  in  reduction 
of  the  amount  he  now  claims  in  this  action. 

On  these  grounds  I  agree  with  yonr  Lordship 
in  thinking  that  we  should  alter  the  Lord  Ordi- 
nary's interlocutor  and  give  judgment  for  the 
pursuer. 

IiosD  Adah — X  agree  with  your  Lordships,  and 
I  think  there  would  be  no  advantage  in  my  re- 
peating all  that  your  Lordship  has  so  well  Btikted, 
in  less  clear  and  forcible  language, 

I  wonld  only  wish  to  add  that  this  is  one  of 
those  unfortunate  cases  of  which  we  have  had 
several  before  us  of  late,  where  the  whole  trouble 
has  arisen  from  law-agents  having  failed  to  realise 
the  responsibility  that  attaches  to  them  when  they 
accept  employment  from  the  parties  on  both  sides 
of  a  transaction  like  this  where  competing  in- 
terests exist  and  are  likely  to  arise.  Nobody  can 
read  the  papers  in  this  case  without  coming  .to  the 
conclusion  that  the  decision  at  which  yonr  Lord- 
ship has  arrived,  unfortunate  for  the  defenders 
though  it  is,  is  right,  and  I  therefore  acquiesce  in 
it. 

LoBD  Pbxsidznt — I  think  it  right  to  say  that  X 
forgot  to  deal  with  that  additional  plea  that  was 
put  in  after  the  record  was  amended,  a  plea  in 
bar  founded  on  the  fact  of  the  pursuer  having 
sold  the  patent  right.  On  that  part  of  the  case 
I  entirely  concur  in  what  has  been  stated  by  Lord 
Shand. 

The  Court  pronounced  the  following  inter- 
locutor: — 

"Recal  the  interlocutor:  Decern  against 
the  defenders   to   make   payment   to   the 
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poTsaer  of  the  gum  of  £4521,  7b.  5d., 
mth  the  legal  interest  thereof  from  the  date 
of  signetiug  of  the  summons  in  the  oaase  till 
payment." 

Gooasel  for  Pursuer— D.-F.  Mackintosh,  Q.O. 
— Taylor  Innes—  Begg.  Agents — Bruce  &  Kerr, 
W.8. 

Ootmsel  for  Defenders  —  Pearson  —  Low. 
Agents— J.  W.  &  J.  Mackenzie,  W.S. 


Tuesday,  June  29. 

SECOND    DIVISION. 

[Lord  M'Laren,  Ordinary. 
BAE  V.  MEEK  AND  OTHERS. 

Reparation  —  Agent    and    Client  —  Prof euional 
RaponiibUity—Proeess— Separate  Defenders. 
Beueflciaries  under  a  trust  brought  against 
the  trustees  and  the  law'-agents  under  whose 
advice  they  were  alleged  to  have  acted,  an 
action  to  have  them  jointly  tind  severally,  or 
according  to  their  respective  liabilities,  or- 
dained to  replace  funds  lost  through  the  alleged 
gross  negligence  of  the  trustees  and  the  alleged 
gross  negligence  and  want  of  skill  of  the  law- 
agents.     The  Court  {ait.  judgment  of  Lord 
M'Laren,  and  distinguishing  from  Robertson 
v.  Fleming,  4  Macq.  167)  aUowed  a  proof  in 
the  action  ae  laid  against  both  defenders. 
Mr  and  Mrs  Robert  Beid  Kae  were  married  in 
18S2.     An  antenuptial  contract  was  entered  into 
whereby  certain  trustees,  John  Meek  and  others, 
were  appointed.     Mrs  Bae,  in  respect  of  certain 
provisions  and  obligations  by  Mr  Bae  in  full  of 
her  legal  rights,  conveyed  to  tlie  trustees  for  the 
purposes  of  the  trust  her  entire  property,  which 
consisted  of  certain  heritage,   a  share    in   the 
Glasgow  waterworks,  and  £2500,  the  total  value 
of  what  she  conveyed  being  £6000.    Oertain  rights 
were  by  the  contract  conferred  on  Mrs  Bae  and  on 
the  children  of  the  marriage.     The  trustees  had 
powers  of  sale  and  of  re-investing  the  price  in  pur- 
chasing heritage,  fen-duties,  <fcc.,  bank  stocks, 
or  in  heritable  securities,  and  on  such  personal 
security  as  they  approve,  declaring  "Uiat  the 
said  trustees  shall  not  be  answerable  for  errors, 
omissions,  or  neglect  of  diligence,  nor  for  the 
insufficiency  of  securities,  insolvency  of  debtors, 
or  depreciation  in  the  value  of  purchases." 

In  May  1874  the  trustees  received  the  sum  of 
£4750,  being  nearly  the  whole  capital  of  the  trust 
estate,  for  investment. 

This  was  an  action  by  the  two  children  of  the 
marriage  against  John  Meek,  Bobert  Bae,  and  Mrs 
Bae,  the  accepting  and  acting  trustees  who  were 
acting  in  May  1874  in  the  transaction  after  men- 
tioned, and  also  against  the  firm  of  Hotson 
&  Howie,  writers,  Glasgow,  Bobert  Howie, 
the  surviving  partner  of  that  firm  as  such  and  as 
au  individual,  and  H.  A.  Hotson,  son  of  and  uni- 
versal disponee  of  the  deceased  John  Hotson,  the 
other  partner,  and  also  against  the  trustees 
as  trustees,  concluding  for  declarator  that  the 
defenders  were  conjunctly  and  severally  or 
in  such  way  and  manner  as  the  Oourt  should 
decide,  bound  to  make  payment  of  £4600  to  the 
trustees  as  trustees,  in  conformity  with  the  tnist 


created  by  the  antenuptial  eontractand  for  decree 
ordaining  them  to  make  such  payment. 

The  pursuers  stated  that  they  had  a  right  on 
the  decease  of  the  surviving  parent  to  have  the 
estate  paid  over  to  them. 

They  also  stated  that  Hotson  &  Howie  were 
agents  in  the  trust,  and  were  instructed  by  the 
trustees  on  80th  January  1874  to  look  out  for  an 
investment  for  the  sum  of  £4750  above  mentioned; 
that  at  a  meeting  of  the  trustees,  in  Hotson  k 
Howie's  office,  it  was  agreed  to  lend  £4500  to 
William  Anderson  on  the  seonrity  of  buildings  in 
Gallowgate  which  had  been  valued  at  £6500  by 
an  architect,    provided   Mr  Hotson  shonld  be 
satisfied  with  the  title ;  that  £4500  was  thereafter 
lent  to  Anderson  over  that  property  at  6  per  cent; 
that  the  property  was  subject  to  a  heavy  annual 
feu-duty.     The  Gallowgate,  they  averred,  was 
one  of  the  poorest  parts  of  Ola^ow,  and  prior 
to  the  City  Luprovement  Trust  having  acquired 
said  ground,  the  ground  was  covered  with  old 
houses,  which   were   let  at  small  weekly  rents 
which    were    difficult   to   collect.      Mr  Ander- 
son was  a  spirit-dealer  in    Glasgow,  and   the 
buildings   he   proposed   to  erect  on   the    said 
property  consisted  of  shops  below  and  of  vaie- 
bouses  and  workshops  above,  and  these  boildingi 
were  finished  about  the  end  of  the  year  1875. 
' '  So  far  as  erected  on  the  subjects  conveyed  to  the 
said  marriage-contract  trustees,  their  cost,  it  is 
believed,  did  not  exceed  £4000.     The  buildingi 
were  financially  a  failure,  and  it  is  believed  and 
averred  that  from  the  first  they  never  in  anj 
year  realised  sufficient  to  pay  the  feu-duty.    & 
is  oertain  that  they  never  have  done  that  sine* 
the  year  1878,  and  it  is  believed  and  averred  that 
they  never  will.     The  said  sum  of  £4500  has  thus 
been  wholly  lost  to  the  trust  estate.     The  said 
Jessie  Croil  or  Bae  is  presently  sixty-eight  years 
of  age,  and  her  husband  the  said  Bobert  Beid 
Bae  is  also  presently  sixty-eight  years  of  age,  and 
they  are  now  almost  without  means  of  sapport. 
The  puisners  are  also  without  means  of  snpport, 
further  than  what  they  can  earn  themselTeaL 
The  only  means  which  they  had  to  rely  on  wen 
the  sums  in  charge  of  the  said  trustees,  but  whicli 
have  now  been  almost  entirely  lost     It  is  be- 
lieved and  averred  that  neither  the  trustees  nor 
their  law-agents  made  any  inquiry  to  asoertain 
wliat  revenue  the  property  yielded  after  it  ms 
completed.     It  was  their  duty  to  have  done  so, 
and  had  they  made  such  inquiry  they  wonld  have 
found  that  the  property  was  almost  all  nnlet,  and 
that  the  portion  let  yielded  a  sum  much  less  thaa 
the  ground-annual.     If  it  be  true  that  the  pro- 
perty could  have  been  sold  at  any  time  daring 
1875-9  for  £7000  [as  was  alleged  in  answer],  it  vaa 
the  duty  of  the  trustees  and  their  law-ag«nts  to 
have  osJled  up  the  bond.     The  trustees  and  their 
law-agents  thus  grossly  failed  in  their  duty,  and  the 
losBof  the  bond  arose,  inter  alia,  from  such  f ailnrv. " 
"The  said  sum  of  £4500,  and  interest  thereon,  wia 
lost  to  the  trust  estate  through  the  gross  ne^i- 
gence  and  violation  of  duty  of  the  said  trosteas 
who  were  present  at  the  meeting  of  the  SOx 
May  1874,  and  through  the  gross  negligence  and 
want  of  skill  of  the  said  Messrs  Hotson  A  Howie, 
the  agents  in  the  trust     The  investment  was  ooa 
which  no  prudent  or  reasonable  man  wonld  ewr 
have  made,  and  there  were  plenty  of  good  and 
safe  investments  to  be  had  for  the  money.    Tbe 
said  His  Jessie  Oroil  or  Bae  and  har  fautead 
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▼ere  ignorant  of  boBmeas  affain  and  of  what  was 
a  prudent  inyegtment,  and  they  relied  upon  the 
knowledge  and  skill  and  oarefuUieaB  of  Mr  Meek 
and  of  Messrs  Hotson  &  Howie.  It  was  gross 
negligence  and  want  of  skill  on  the  part  of  Mr 
Meek  and  the  latter  to  allow  the  trust  funds  to  be 
inreated  on  the  said  subjects,  because,  inter  alia, 
the  buildings  which  it  was  proposed  should  be 
erected  were  of  a  purely  speoulatiYe  character, 
for  which  there  was  no  demand  in  the  locality, 
because  their  value  had  not  been  tested  by  an 
actual  rental,  and  the  defenders  had  not  even 
before  them,  at  the  time  of  granting  the  loan, 
any  estimated  rental,  and  because  the  feu-duty 
annually  payable  was  snoh  that  no  person  of  pru- 
dence would  have  lent  £4500  or  any  sum  over 
the  buildings  subject  thereto.  The  nature  of  the 
locality  was  well  known  to  Mr  Meek  and  the 
agents.  It  was  impossible,  without  the  grossest 
negligence,  to  make  an  inyestment  which  would 
immediately  thereafter  result  in  almost  the  whole 
of  the  trust  estate  being  lost  The  said  Hotson 
&  Howie  grossly  failed  in  their  professional  duty 
by  allowing  the  trustees  to  invest  in  snoh  a 
speculation.  It  was  tbrongh  their  advioe  and  on 
their  instigation  that  the  investment  was  made. 
It  was  their  duty,  as  the  professional  advisers  of 
the  trustees,  to  have  prevented  their  investing  the 
trust  funds  on  unbuilt  or  unlet  property,  the  in- 
vestment being  of  such  a  nature  as  is  never 
sanctioned  by  agents  for  trustees." 

It  was  admitted  that  Anderson  was  sequestrated 
in  1879  and  subsequently  discharged  without 
composition.  The  heritable  creditors,  including 
the  trustees,  did  not  claim  to  rank  in  the  seques- 
tration. 

Separate  defences  werelodged  for  (1)  John  Meek, 
(2)  for  Hotson  &  Howie,  and  Bobert  Howie,  and  (3) 
for.  H.  A.  Hotson,  the  substance  of  which  on  the 
merits  was  that  the  investmentwas  carried  through 
with  all  ordinary  prudence  and  care  both  on  the 
part  of  the  trustees  and  on  the  part  of  the 
agenis.  The  security  was  a  perfectly  eligible  one, 
and  ample  at  the  time  when  the  advance  was 
made.  It  continued  so  until  the  failure  of  the 
Oity  of  Glasgow  Bank,  and  the  consequent  de- 
pression of  trade  and  deterioration  of  all  kinds  of 
property  in  Olasgow.  The  loss  could  not  have 
been  foreseen. 

Meek  maintained  that  the  pursuers  had  no 
vested  interest,  and  therefore  no  title  to  sue,  and 
on  the  merits  that  he  had  not  acted  negligently, 

Hotson  &,  Howie,  and  Bobert  Howie  stated 
that  neither  the  firm  nor  Howie  had  been  em- 
ployed by  the  trustees  as  agents  in  the  trust. 

The  pursuers  pleaded — ' '  The  said  principal  sum 
of  £4600  and  interest  thereon  since  the  term  of 
VHiitaanday  1878  having  been  lost  through  viola- 
tion of  duty  and  gross  recklessness  and  negligence 
of  the  trustees  present  at  the  meeting  of  6th  May 
1874,  and  through  the  gross  negligence  and  want 
of  sldll  of  their  said  law-agents,  the  pursuers  are 
entitled  to  decree  as  concluded  for." 

John  Meek  pleaded — "(l)The  pursuers  have 
no  title  to  sue.  (2)  The  defender  not  having 
been  guilty  of  violation  or  neglect  of  duty,  as 
libelled,  is  entitled  to  absolvitor. " 

Hotson  k  Howie  and  Bobert  Howie  pleaded — 
"(1)  The  pursners  have  no  title  to  sue.  (2) 
The  averments  of  the  pursuers  are  irrelevant" 

Hamilton  Andrew  Hotson  pleaded — "  (1)  No 
title  to  sue.    (2)  The  pursuers'  averments  are  not 


relevant  In  partionlar,  it  is  not  said  that  the 
law-agents  were  employed  by  the  pursuers,  but 
by  the  trustees,  to  whom  alone  they  are  answer- 
able. (5)  The  loss  having  arisen  through  the 
general  depreciation  of  property,  from  subsequent 
and  unforeseen  causes,  no  liabUity  attaches  to  the 
defender, " 

The  Ijord  Ordinary  (M'Libbn)  after  hearing 
counsel  on  the  Procedure  Boll  dismissed  the 
action. 

"  Opinion. — This  is  an  action  directed  against 
trustees  and  their  law-agents  to  enforce  personal 
liability  for  loss  resulting  from  investment  of 
trust  funds  on  bad  security. 

"  I  gave  the  pursuers  the  option  of  abandoning 
the  action  against  the  law-agents  and  the  repre- 
sentatives of  their  deceased  partner,  but  as  this 
option  was  not  exercised  I  have  no  alternative 
but  to  dismiss  the  action.  I  do  not  say  that  under 
no  circumstances  will  a  beneficiary  have  a  direct 
action  against  the  law-agents  of  the  trust  in 
respect  of  their  negligence  resulting  in  loss  to 
the  estate.  On  the  contrary,  I  think  that  if  the 
trustees  refuse  or  delay  to  call  the  law-agent  to 
account  an  action  will  be  sustained  at  the  in- 
stance of  a  beneficiary. 

"  But  the  ground  of  such  an  action  is  neces- 
sarily different  from  the  ground  of  action  against 
the  trustees,  because  the  duties  which  they  are 
respectively  alleged  to  have  neglected  are  different. 
The  duty  of  the  trustee  embraces  the  whole  sub- 
ject-matter of  the  investment,  but  he  may  dis- 
charge himself  of  that  duty  by  shewing  that  he 
has  taken  proper  professional  advice  on  matters 
which  fall  within  Uie  scope  of  the  duty  of  a  pro- 
fessional adviser.  Thus  he  may  be  advised  by  a 
law-agent  as  to  the  validity  of  the  title  to  the  pro- 
posed security,  by  a  land  valuator  as  to  the  value 
of  the  subject,  and  by  a  banker  or  accountant  as 
to  the  rate  of  interest  which  he  should  demand. 
A  law-agent's  duty  is  limited  to  the  special  matter 
in  which  his  advice  is  taken,  but  on  the  other 
hand  he  is  responsible  in  a  higher  degree  of 
diligence  than  a  trustee,  because  he  is  a  paid 
agent, 

"It  would,  in  my  opinion,  neither  be  just  to 
the  trustees  nor  to  their  law-agents  to  allow 
claims  depending  on  different  facts,  raising 
different  legal  considerations,  and  inferring 
distinct  degrees  of  responsibility  to  be  tried  under 
the  same  action  and  the  same  order  of  proof." 

The  pursuers  reclaimed,  and  argued — The  Lord 
Ordinary  had  decided  the  case  in  deference  to  the 
judgment  in  Robertton  v,  Fleming,  1861,  4 
Mao},  App.  167.  That  case  did  not  apply 
here.  It  was  perfectly  competent  not  only  to 
raise  this  action  against  the  law-agents  for  the 
trust,  but  to  do  so  in  the  same  action  in  which  the 
trustees  were  cited  as  defenders.  The  law-agents 
were  employed  for  behoof  of  the  trustees,  who 
acted  for  the  beneficiaries.  There  was,  then,  a 
relation  established  between  the  agents  and  tiie 
beneficiaries  which  did  not  exist  in  the  relation- 
ship of  the  parties  in  the  case  of  Bobertion  v. 
Fleming.  They  were  entitled  to  a  proof  against 
all  the  defenders,  and  the  averments  on  record 
were  clearly  relevant — Miller  v.  RenUm  and 
Btattie  A  Bont,  December  8,  1886,  18  R.  809. 

Bobert  Howie  argued — There  was  no  privity 
of  contract  between  his  firpi  and  the  pursuers. 
The  firm  was  employed  by  the  trustees,  and  were 
unknown  to  the  poisuers  in  their  legal  character 
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88  agents.  It  was  inoompetent,  then,  to  sue  them 
in  this  aotion.— i2oi«rtoon  v.  SHeming,  vide$upra; 
Taylor  Y.  JT'DougaUdkaonB,  JalylS,  1886, 12  B. 
1804 ;  AUeyne  t.  Darty,  Jnne  16,  1854,  4  Irish 
Chano.  199  ;  BoTTiet  t.  Aidy,  February  12,  1874, 
9  Oh.  App.  261.  In  this  case  it  was  held  that  an 
agent  oonld  not  be  made  a  oonstractive  trustee 
merely  beoanse  he  acted  as  agent  of  the  trost, 
unless  he  assisted  the  tmstees  in  something  illegal. 
(2)  Even  snpposing  a  bieaoh  of  professional  em- 
ployment coidd  competently  be  inqnired  into  in 
this  action,  there  was  no  releyant  averment  of  such 
on  record  with  reference  to  the  partionlar  invest- 
ment,  and  none  of  recklessness  or  negligence. 

The  trustees  argued — (1)  The  action,  as  framed, 
was  incompetent.  It  was  not  based  on  an  alter- 
native bnt  on  a  cumulative  liability  or  fault.  If 
negligence  was  relevEintly  averred  in  both  cases, 
it  was  negligence  of  a  different  kind  and  degree, 
that  of  a  trustee  in  the  one  cage  and  of  a  law- 
agent  in  the  other.  The  Oourt  oonld  not,  then, 
ezpiscate  the  rights  of  parties  or  apportion  the 
amonnt  in  which  it  was  sought  to  make  them 
liable — Taylor  «.  M'Dotigall  A  Bom,  supra; 
Barr  v.  NetUon,  March  20,  1868,  6  Maoph.  651. 
(2)  There  was  no  relevant  case  stated  against 
them.  The  only  substantive  allegation  of  fault 
was  quite  insufficient. 

A  similar  argument  was  stated  for  Hamilton 
Andrew  Hotson. 

At  advising — 

LoBO  JnsnoE-OixBx — In  regard  to  the  qnes- 
tion  decided  by  the  Lord  Ordinary,  whether  where 
a  trustee  acting  under  a  marriage-settlement 
intends  to  invest  part  of  the  money  in  his  hands, 
and  employs  an  agent  to  make  the  investment, 
and  the  investment  tnms  out  faulty,  the  agent 
can  be  made  responsible  in  the  same  action  as 
the  tmstee  by  one  of  the  beneficiaries  who  has 
suffered — I  am  of  opinion  that  no  case  has  yet 
decided  that  snoh  proceedings  are  not  compe- 
tent. I  think  the  principle  of  the  case  of 
Bobertton  v.  Fleming  does  not  arise  here.  I 
shonld  therefore  be  disposed  to  negative  the 
Lord  Ordinary's  gronnd  of  judgment,  and  to 
send  the  case  to  proof  before  farther  answer. 
Bnt  we  have  had  an  argument  on  relevancy,  and 
I  am  far  from  saying  that  the  record  exhibits 
with  lucidity  or  precision  the  precise  grounds  on 
which  the  pursuer  proceeds.  The  statements  in 
his  record,  however,  although  general,  I  do  not 
think  fall  short  of  relevancy,  because  if  the  aver- 
ments in  articles  6  and  7  of  the  condescendence 
are  proved  I  am  far  from  saying  the  pursuer  has 
not  a  good  case  against  the  trustee  and  against 
bis  law-agent  'Where  the  record  fails  is  that  it 
lacks  precision  as  regards  the  mutual  duties  and 
mutual  errors  of  the  two  separate  defenders. 
But  I  am  not  disposed  to  shut  out  the  pursuer 
from  a  proof  which  I  think  ought  to  be  short, 
and  will  probably  disperse  a  good  many  of  the 
perplexities  that  seem  to  surround  the  case  at 
present.  I  therefore  propose  to  recal  the  Lord 
Ordinary's  interlocutor  and  to  send  the  case  to 
proof. 

LoBD  ToDKO — ^That  is  also  my  view.  I,quite 
agree  that  there  is  no  authority,  and  for  my  own 
part  I  see  no  good  reason  for  refusing  to  allow 
two  such  sets  of  defenders  to  be  called  as 
defenders  in  the  same  action.     I  had,  I  own. 


eonsiderable  difficulty,  just  as  your  Lordship  his 
had,  about  the  relevancy  of  the  record.  I  do  net 
mnoh  like  the  record,  and  probably  the  explana- 
tion is  that  the  pursuer  has  got  a  stumbling  ossei 
I  agree,  however,  that  there  are  avennents  within 
which,  in  spite  of  their  generaUty,  it  wonid  be 
nnsafe  to  say  that  the  pursner  ootdd  not  possibly 
establish  a  case  of  liability,  and  therefore  we 
oannot  dismiss  them  on  the  gronnd  of  irtelevaney. 
I  concur  in  the  observation  that  the  grounds  of 
difficulty  will  almost  certainly  disappear  on  a 
short  inquiry.  The  proof  cannot  be  a  long  one^ 
It  will  clear  np  much 'that  is  perplexing  now, 
and  in  the  result  we  shall  be  able  sabstantially  to 
acquit  or  ooiidemn  the  defenders. 

LoBD  BuTHZBTum)  Ci.Aitx — I  agree.  I  hope 
the  proof  will  be  short.  I  must  say  I  have  bad 
grave  doubts  as  to  the  relevancy  of  this  case,  but 
at  the  same  time  I  do  not  see  how  it  can  be  dis- 
posed of  satisfaotorily  in  any  other  way  than  by 
sending  it  to  proof  so  as  to  have  the  whole  facts 
before  us  for  our  acquittal  or  condemnation  of 
the  defenders. 

Loim  CbJlIobill  was  absent. 

The  Court  recalled  the  Lord  Ordinary's  inter- 
locutor, and  before  further  answer  ordered 
proof. 

Oonnael  for  Pursuers — Oomrie  Thomaon— 
Bhind.     Agent— William  Officer,  S.S.O. 

Oounsel  for  Trustees — G.  W.  Burnet  Agents 
—J.  W.  &  J.  Mackenzie,  W.a 

Counsel  for  Messrs  Hotson  A  Howie,  ind 
Robert  Howie — Law.  Agent — Itobert  D.  Ker, 
W.8. 

Counsel  for  Hamilton  Andrew  Hotaon — Lori- 
mer.    Agents — Bonald  &  Bitohie,  8.S.O. 


Wednetday,  June  30. 

PIBST     DIVISION. 

[Lord  Trayner,  Ordinary. 
HIOHLAMD  RAILWAY  COHPANT    V.  ORKAT 
NORTH  OF  SCOTLAND  RAILWAY  COMPANY. 


Baiheaif — Running  Power* — Occupier  of . 
Liability  for  Atteuutent — Ttnaney, 

It  was  agreed  between  two  railway 
panics  that  a  short  jnnotion  line  abonkt  ba 
formed  in  order  to  aUow  the  trains  of  one  of 
them,  the  N.  Co.,  to  run  into  a  station  b*- 
longing  to  the  other,  the  H.  Co.  By  the  pri- 
vate Act  carrying  out  this  agreement  the 
H.  Co.  were  to  lay  down  the  line,  and  the  K. 
Co.  were  to  run  over  and  use  it,  and  to  pay 
a  percentage  upon  the  onllay  so  inconrad, 
and  pay  certain  rent  for  the  station,  and  pro- 
portions of  servants'  wages — the  additiooal 
line  being  the  exclusive  property  of  the 
H.  Co.,  and  liable  to  be  used  by  them,  if 
they  chose,  aa  part  of  their  undertaking. 
HM  that  the  right  of  the  N.  Co.  was  one  of 
running  powers  only,  and  that  they  were 
not  liable  as  occupiers  of  the  line  to  relier* 
the  H.  Co.  of  assessment  or  rates  laid  npoa 
the  oooupien  tiiereof . 
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In-  the  year  1865  it  vas  arranged  between  the 
Strathspey  Railiray  Company  and  the  Highland 
Bailway  Company  that  a  jonotion  should  be 
formed  between  their  lines  of  railway  at  a 
point  abont  three  miles  north  of  Boat  of  Oarten 
Station.  The  object  of  the  arrangement  was  to 
allow  the  Strathspey  Bailway  Company  to 
ran  their  trains  into  and  out  of  Boat  of  Oarten 
Station,  and  in  order  to  do  so  it  was  necessary 
either  that  the  trains  should  ran  over  the  single 
line  of  the  Highland  Bailway  from  the  point  of 
junction  to  Boat  of  Oarten,  or  to  lay  down  a 
second  line  of  rails.  As  the  former  altematiTe 
would  have  been  attended  with  great  danger,  the 
Highland  Bailway  Company  agreed  to  lay  down 
the  requisite  second  line  of  rails  at  their  own  ex- 
pense, and  it  was  agreed  that  the  Strathspey 
Company  should  pay  them  a  yearly  sum  for  the. 
use  of  the  line  and  of  the  Boat  of  Oarten  Station. 
The  agreement  between  the  said  companies  was 
embodied  in  the  SOthseotionof  theStrathspey Bail- 
way  Extension  Act  1865,  which,  on  the  narratiye 
that  there  was  at  present  a  single  line,  and  that 
it  was  to  be  donbled,  and  to  be  used  by  the  Strath- 
spey (afterwards  Oreat  North  of  Scotland  Railway) 
Company  for  the  purposes  of  their  trafSo  upon 
'  the  terms  Eind  conditions  thereinafter  expressed, 
provided: — "The  Highland  Company  shall,  upon 
notice  requiring  them  so  to  do  being  given  to 
them  in  writing  by  the  company,  proceed  forth- 
with to  construct  all  the  necessary  works  for  lay- 
ing down,  and  shall  lay  down,  an  additional  line 
of  railway  upon  so  much  of  the  Highland  Bail- 
way  as  will  be  situate  between  the  point  of  junc- 
tion with  that  railway  hereby  authorised  and  the 
Boat  of  Garten  Station,  and  they  shall  construct 
all  such  works  and  afford  all  such  accommodation 
at  and  in  connection  with  the  said  station  as  may 
be  reqoisite  or  necessary  for  the  use  of  this 
said  additional  line  of  railway  for  the  purposes 
of  the  traffic  of  the  company  (including  in 
snch  term,  for  the  purposes  of  this  enact- 
ment, any  company  for  the  time  working 
the  Strathspey  Bailway)  and  the  interchange 
of  traffic  with  the  Highland  Company  at  that 
station ;  such  doubling  of  the  said  railway 
and  other  works  shall  be  completed  by  the 
Highland  Railway  Company  within  the  time 
specified  in  the  notice  to  be  given  to  them  by  the 
company  as  aforesaid,  and  so  that  the  same  may 
be  ready  for  use  on  the  opening  of  the  railway 
hereby  authorised ;  and  if  not  completed  at  such 
time  the  Highland  Company  shall  thenceforth, 
antU  such  completion,  pay  to  the  Company  a 
daily  penalty  of  £20.  The  company  on  the  first 
of  January  in  every  year,  or  within  fourteen  days 
thereafter,  shall  pay  to  the  Highland  Company 
£7  per  centum  per  annum  upon  the  outlay  in- 
curred by  that  company  np  to  that  date  in  con- 
stmeting  the  necessary  works  for  and  in  laying 
down  saoh  additional  rails,  including  the  cost  of 
the  land  required  for  such  additional  rails,  and 
of  aU  alterations  of  the  Highland  Bailway,  or  of 
any  of  the  works  connected  therewith  necessary 
for  or  consequent  upon  the  laying  down  the  said 
additional  line  of  rails,  such  percentage  to  be 
computed  from  the  date  or  dates  of  the  actual  ex- 
penditure by  the  Highland  Company  of  the  cost 
of  constructing  the  said  line  and  works.  The 
company  shall  pay  to  the  Highland  Company, 
in  respect  of  the  use  of  VaaX  company's  Boat 
of  Garten  Station,  and   the  works   and  con- 


▼enienoes  connected  therewith,  such  rent  and 
such  proportion  of  the  salaries  of  the  officers  and 
servants  required  to  work  the  traffic  of  that  sta- 
tion, and  of  the  cost  of  maintaining  the  station 
buildings,  as  failing  agreement  shall  be  settled  by 
arbitration  in  manner  hereinafter  provided.  The 
said  additional  line  of  rails  and  oUier  works  shall 
be  the  exclusive  property  of  the  Highland  Com- 
pany, and  may  be  used  by  them  for  the  general 
purposes  of  their  nndertaking :  Provided  always 
that  it  shall  be  lawful  for  the  company,  but  sub-' 
ject  always  to  the  bye-laws  and  regulations  of  the 
Highland  Company,  to  run  over  and  to  use,  with 
their  engines,  carriages,  and  servants,  and  for 
the  purposes  of  their  traffic  of  all  Idnds,  the 
sud  additional  line  of  rails,  and  the  conveniences 
connected  therewith,  at  the  said  Boat  of  Garten 
Station,  upon  payment  of  the  sums  of  money 
hereinbefore  expressed,  and  the  company  shall  be 
entitled  to  charge  and  receive  tolls  for  and  in  re- 
spect of  all  traffic  passing  over  the  said  additional 
line  of  rails  coming  from  or  destined  for  the  rail- 
way of  the  company.  The  said  additional  line  of 
rails  and  other  works  shall  be  made  and  main- 
tained by  the  Highland  Company  to  the  reason- 
able satisfaction  of  the  chief  engineer  for  the 
time  being  of  the  company.  The  company  shall, 
if  they  require  snch  accommodation,  erect  in  con- 
nection with  the  said  additional  line  of  rails  their 
own  engine-shed,  turn-table,  water-tank,  and 
other  works  necessary  for  the  accommodation  and 
working  of  their  locomotives  and  carriages,  and 
the  Highland  Company  shall  afford  to  the  com- 
pany adl  due  and  proper  facilities  for  so  doing 
not  inconsistent  with  the  convenient  and  econo- 
mical working  of  their  own  traffic.  AU  needful 
facilities  shall  be  offered  by,  and  all  such  duties 
shall  be  performed  and  services  rendered  by,  the 
Highland  Company  at  the  Boat  of  Garten  Station 
as  may  be  necessary  for  the  accommodation, 
interchange,  and  transmission  of  the  traffic  com- 
ing from  or  destined  for  the  undertaking  of  the 
company.  ...  If  and  when  the  Highland  Company 
shall  double  its  line  of  railway  between  the  said 
Boat  of  Oarten  Station  and  Grantown,  such  an 
alteration  shall  be  made  in  the  terms  of  payment 
on  which  so  much  of  the  said  railway  as  is  situate 
between  the  point  of  junction  therewith  of  the 
railway  hereby  authorised  and  the  Boat  of  Oarten 
Station  shall  be  used  by  the  company  as  shall  be 
agreed  between  the  companies,  or  as  failing 
agreement  shall  be  determined  by  arbitration  in 
the  manner  hereinafter  provided.  The  company 
shall  not,  except  with  Uie  consent  in  writing  of 
the  Highland  Company,  take  up  any  passengers, 
parcels,  animals,  goods,  minerals,  or  other  matters 
or  things  at  the  Boat  of  Garten  Station,  or  at 
the  junction  of  the  railway  hereby  authorised  with 
the  Highland  Railway,  or  at  smy  intermediate 
point  or  place  on  that  railway,  and  deliver  the 
same  at  any  other  station  on  that  railway,  nor  in 
any  way  whatsoever  interfere  with  the  local 
tridSo  of  the  Highland  Company."  .  .  . 

By  the  Oreat  North  of  Scotland  Bailway 
Amalgamation  Act  1866  the  Strathspey  Company 
was  amalgamated  with  the  Oreat  North  of  Scot- 
land Bailway  Company,  and  all  its  rights  and 
liabilities  were  taken  over  by  the  amalgamated 
company.  The  Highland  Company  constructed 
the  additional  line  of  rails  soon  after  the  passing 
of  the  Strathspey  Extension  Act,  smd  the  Oreat 
North  of  Sootluid  Bailway  Company  after  its  amal- 
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gamation  in  1866  had  the  use  of  the  said  line  of 
rails,  and  ran  its  trains  into  Boat  of  Garten  Station. 

The  sum  ultimately  settled  to  be  due  to  the 
Highland  Oo.  as  percentage  on  cost  under  the 
agreementwas£l619atJanuary  1868,  and £854 an- 
nually thereafter,  while  the  rent  for  Boat  of  Garten 
Station  was  fixed  at  £85,  and  a  certain  proportion 
of  the  salaries  of  the  officials  was  also  to  be  paid. 

The  Great  North  Company  began  to  use  the 
new  line  in  1866,  and  from  that  date  to  the  date  of 
this  action  the  Highland  Company  paid  both  the 
owners'  and  occupiers'  share  of  the  rates,  taxes, 
and  road  assessment  due  in  respect  of  the  line. 

The  present  action  was  raised  by  the  Highland 
Bailway  Company  for  declarator  that  the  de- 
fenders were  occupiers  of  the  line  of  railway  made 
by  the  pursuers  under  section  30  of  the  Act  of 

1865,  and  were  liable  for  the  rates  and  taxes  pay- 
able for  the  line  in  respect  of  occupancy,  and  in 
any  event  for  declarator  that  the  defenders  were 
bound  to  free  the  pursuers  of  all  rates  and  taxes 
in  respect  of  occupancy,  and  in  particular  of  those 
paid  by  them  since  the  line  was  laid  down,  and  to 
recover  the  sum  of  £971,  lOs.  8d.  from  the  G^eat 
North  Company  as  the  amount  of  occupiers'  rates 
which  the  pursuers  had  paid,  and  which  they 
maintained  that  the  defenders  as  occupiers  of  the 
piece  of  line  made  by  the  pursuers  in  terms  of  the 
statute  already  referred  to  ought  to  have  paid. 

The  pursuers  averred  that  the  defenders  had 
had  the  exclusive  use  of  the  said  line  of  rails  from 

1866,  and  that  they  themselves  had  no  intention 
of  using  the  said  line,  as  there  was  no  connection 
between  that  line  of  rails  and  their  own  except 
the  station  sidings  at  Boat  of  Garten. 

The  defenders  averred  that  the  line  in  question 
was  part  of  the  pursuers'  undertaking,  who  were 
entitled  under  the  Act  as  above  quoted  to  use  it 
for  their  ordinary  traffic  They  also  alleged  that 
they  had  all  along  paid  the  rent  flxed  for  the  use 
of  the  station  at  Boat  of  Garten,  and  the  per- 
centage on  the  outlay  on  the  additional  line  &xed 
by  the  statute. 

The  defenders  also  denied  their  liability  to  pay 
occupiers'  rates,  on  the  ground  that  they  were 
not  BO  entered  in  the  valuation  roll,  and  that  an 
attempt  to  get  them  so  entered  was  refused  by  the 
assessor,  and  his  decision  was  not  appealed  from 
by  the  porsners. 

The  pursuers  pleaded,  interaUa,  "(I)  The  defen- 
ders being  the  occupiers  of  the  said  line  of  rail- 
way, are  liable  for  the  proportion  of  the  rates 
therefor  payable  by  occupiers." 

The  defenders  pleaded,  inter  alia — "(2)  That 
the  action  was  irrelevant.  (3)  The  defenders  not 
being  occupiers  in  the  sense  of  the  Acts  imposing 
the  assessments  sued  for,  and  teparatim,  not 
being  entered  in  the  valnatioD  roll  as  such  oc- 
cupiers, are  entitled  to  absolvitor;"  and  (4)  "  The 
defenders  having  fulfilled  all  the  obligations  in- 
cumbent on  them  under  sec.  80  of  the  Strathspey 
Bailway  Extension  Act  1865,  are  entitled  to  ab- 
solvitor." 

The  Lord  Ordinary  (Tbitnib)  pronounced  this 
interlocutor: — "Sustains  the  second  and  fourth 
pleas-in-law  for  the  defenders,  and  also  the  first 
part  of  the  third  plea-in-law :  Assoilzies  the  defen- 
ders from  the  conclusions  of  the  summons,  and 
decerns:  Finds  the  pursuer  liable  in  expenses,  Ac 

"  Note. — The  pursuers  seek  to  have  it  declared 
that  the  defeudeni  are  ooonpien  of  a  line  of 


railway  which  connects  their  several  ander- 
takingg,  and  that  in  respect  of  such  occupancy 
the  defenders  are  liable  for  certain  rates  and 
taxes.  The  defenders  maintain  in  defence  that 
they  are  not  'occupiers'  of  the  railway  in  the 
sense  of  the  Acts  imposing  the  assessments  sued 
for  ;  that  their  right  in  the  railway  is  not  ooen- 
pancy  but  use ;  and  that  the  amount  which  they 
are  bound  to  pay  in  return  for  such  use  is  fixed 
by  statute,  and  excludes  liability  for  the  cliim 
now  made  by  the  pursuers.  The  solution  of  the 
question  at  issue  depends  upon  a  construction  of 
the  30th  section  of  the  Strathspey  Extenoon 
Act  1865,  whereby  it  is  provided  that  the 
pursuers  should  make  the  line  of  rsilwty 
in  'question,  that  the  defenders  ahould  be  en- 
titled '  to  run  over  and  uae '  it,  and  that  the 
defenders  should  be  bound  to  pay  the  pnimieis  is 
each  year  '  £7  per  centum  per  annum  upon  the 
outlay  incurred  by  that  company  up  to  that  date' 
in  the  coiistruotion  of  the  said  line  of  railway. 
The  defenders  maintain  that  their  rights  of  use 
thus  conferred  upon  them  is  in  effect  a  right  of 
running  powers,  while  the  pursuers  say  that  the 
defenders'  right  may  more  correctly  be  repre- 
sented as  that  of  tenantry.  I  am  of  opinion  that 
the  defenders  are  right.  There  are  two  pro- 
visions in  the  statute  which  seem  to  me  inoon- 
sistent  with  the  idea  of  the  defenders  being  the 
tenants  or  occupiers  of  the  line — (1)  The  line 
(declared  to  be  the  exclusive  property  of  the 
pursuers)  is  one  which  '  may  be  UB«d  by  tbem' 
(the  pursuers)  '  for  the  general  purposes  of  (heir 
undertaking.'  The  defenders  have  not  the  ex- 
clusive use  or  occupancy  of  the  line  (which  is  s 
general  feature  of  tenantry) ;  they  are  at  best  but 
joint-tenants  or  oconpiers  of  the  line  along  with 
the  pursuers,  who  may  nse  it  for  ttie  general  psr- 
poses  of  their  own  undertaking.  That  they  bare 
not  in  point  of  fact  so  used  the  line  of  railway  in 
question  (as  they  allege)  is  not  of  any  moment 
They  may  commence  and  oontinne  to  use  it  u 
and  when  they  please.  (2)  The  use  to  which  the 
defenders  may  pnt  the  line  of  railway  is  not 
unrestricted,  nor  is  it  such  use,  in  its  maonsr  ot 
extent,  in  their  own  character,  as  might  be 
expected  if  they  were  tenants  and  oocnpien. 
They  are  only  entitled  to  use  the  line  '  snbiect 
always  to  the  bye-laws  and  regulations'  of  the 
pursuers'  occupancy.  These  two  provisions 
seem  to  me  to  exclude  the  idea  of  the  defenders 
being  the  tenants  of  the  line  in  any  ordinary 
sense.  I  think  the  right  of  the  defenders  ii 
plainly  enough  expressed  in  the  words  of  the 
statute  as  a  right  to  '  run  over  and  to  nse '  the 
line  in  question,  subject  to  the  restriction  I  hare 
already  pointed  out.  Beyond  that  the  defenders 
have  no  right. 

'*  I  regard  the  statute  as  equally  clear  npoD  the 
question  of  the  defenders'  obligations ;  not  only 
does  it  fix  that  the  defenders  are  to  pay  £7  per 
cent,  upon  the  pursuers'  outlay,  but  it  adds  tJnt 
the  defenders  are  to  have  the  right  *  to  run  over 
and  use '  the  line  of  railway  '  upon  payment  of 
the  sums  of  money  hereinbefore  expressed.'  letn 
read  this  only  as  entitling  the  defenders  to  the 
right  conferred,  on  payment  of  the  amount  fixed 
by  statute,  exclusive  of  all  other  charge  oi 
liability — otherwise  the  defenders  would  be  liaUe 
in  return  for  the  rigjht  conferred  upon  them  not 
only  in  the  sum  expressed  in  the  statnte,  but  in 
something  beyond  and  in  additi<ni  to  which  tiis 
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statute  gtipnlates.  Althongb  not  neceaguy  to  the 
deoimon  of  the  case,  I  may  say  that,  in  my  opin- 
ion, the  plea  of  incompetency  urged  by  the  de- 
fenders is  not  well  founded.  ^>gg  [June  22, 
1880],  7  B.  986." 

The  pursueia  reolMmed,  and  argued — The 
question  was,  whether  the  true  position  of  the 
defenders  was  not  that  of  occupants?  There 
was  something  more  here  than  mere  running 
powers.  This  was  shown  (1)  by  the  objects  for 
which  the  line  was  made  as  shown  by  the  clause 
in  the  Act ;  and  (2)  the  fact  that  the  defenders 
had  had  excluslTe  use  of  the  line  so  made.  The 
position  of  the  defenders  was  that  of  occupant, 
and  they  should  be  taxed  as  such — Simpton  t. 
Denniton,  10  Hare's  Chan.  Bep.  61. 

Counsel  for  the  defenders  were  not  called  upon. 

At  advising — 

liOBD  PamimcKT — The  proposition  upon  which 
the  case  of  the  pursuers  depends  is  that  the 
defenders  are  and  have  since  1866  been  the 
occupiers  of  the  line  of  railway  laid  down  by  the 
pursuers  in  terms  of  and  pursuant  to  the  pro- 
visions of  sec.  SO  of  the  Strathspey  Extension  Act 
1866. 

Now,  this  question  depends  entirely  upon  the 
oonstmction  of  the  SOUi  section  of  this  Act, 
whioh  in  the  first  place  proTldes  for  the  use  by 
the  defenders  of  a  piece  of  railway  which 
was  to  be  constructed  by  the  porsners,  and 
1^  for  the  use  by  the  defenders  of  the  station 
premises  at  Boat  of  Garten.  It  is  accordingly 
stipulated  at  the  beginning  of  the  section  that 
the  pursuers  were,  upon  application  made 
to  them  by  the  defenders,  to  lay  down  an  addi- 
tional line  of  railway  upon  so  much  of  their  line 
as  would  be  situated  between  the  authorised  line 
and  the  Boat  of  Garten  Station,  and  to  erect  all 
such  works  as  were  necessary  for  the  use  of  the 
said  additional  line.  The  provision  for  payment 
for  all  this  is  thus  expressed — "The  company 
(%.«.,  the  defenders)  .  .  .  shall  pay  to  the  High- 
land Company  £7  per  centum  per  annum  upon 
the  outlay  incurred  by  that  company  up  to  that 
date  in  constructing  the  necessary  worto  for  and 
in  laying  down  such  additional  rails.".  .  Now, 
this  is  dearly  a  stipulation  for  the  payment  of  a 
permanent  annuity  for  the  use  of  this  additional 
piece  of  railway  which  is  to  be  laid  down  by  the 
Highland  Company. 

But  the  clause  goes  on  to  provide — "The  com- 
pany shall  pay  to  the  Highland  Company,  in 
respect  of  the  use  of  that  company's  Boat  of  Gkir- 
ten  station,  and  the  works  and  conveniences  con- 
nected therewith,  such  rent  and  such  proportion 
of  the  salaries  of  the  offioeis  and  servants  required 
to  work  the  trafiBo  of  that  station,  and  of  the 
cost  of  maintaining  the  station  buildings,  as  fail- 
ing agreement  shall  be  settled  by  arbitration 
in  manner  hereinafter  provided.  The  said 
additional  line  of  rails  and  other  works  shall  be 
the  exclusive  property  of  the  Highland  Company, 
and  may  be  used  by  them  for  the  general  pur- 
poses of  their  undertaking,  provided  always  that 
it  shall  be  lawful  for  the  company,  but  subject 
always  to  the  bye-laws  and  regulations  of  the 
Highland  Company,  to  run  over  and  to  use  with 
their  engines,  carriages,  and  servants,  and  for 
the  purposes  of  their  traffic  of  all  kinds,  the  said 
additional  line  of  rails  and  the  conveniences  con- 
neoted   therewith  at  the  said  Boat  of  Garten 


station  upon  payment  of  the  sums  of  money 
hereinbefore  expressed,  and  the  company  shall 
be  entitled  to  charge  and  receive  tolls  for  and  in 
respect  of  all  traffic  passing  over  the  said  addi- 
tional line  of  rails. " 

Then  follow  certain  proviuons  relative  to  the 
accommodation  to  be  provided  by  the  Highland 
Company  at  the  Boat  of  Garten  station,  after 
which  the  dause  proceeds  as  follows — "If  and 
when  the  Highland  Company  shall  doable  its 
line  of  railway  between  the  said  Boat  of  Garten 
station  and  Grantown,  such  an  alteration  shall  be 
made  in  the  terms  of  payment  on  which  so  much 
of  the  said  railway  as  is  situate  between  the 
point  of  junction  therewith  of  the  railway  hereby 
authorised  and  the  Boat  of  Garten  station  shall 
be  used  by  the  company,  as  shall  be  agreed  be- 
tween the  companies,  or  as  failing  agreement 
shall  be  determined  by  arbitration  in  the  manner 
hereinafter  provided. " 

Now,  taken  together,  the  olanaes  just  come  to 
this,  that  in  respect  of  this  piece  of  line  laid  by 
the  Highland  Company  the  defenders  are  to  have 
running  powers  over  it,  but  subject  to  the  regula- 
tions of  the  Highland  Company,  while  as  regards 
the  station  at  Boat  of  Garten,  the  ripht  of  the 
defenders  to  it  is  a  right  of  ooonpanoy  in  respect 
of  which  rent  is  to  be  paid.  That  being  the 
view  I  take  of  the  case,  I  think  the  Lord  Ordinary 
is  right,  and  that  the  section  can  bear  no  other 
oonstmction  than  the  one  he  has  put  on  it. 
There  is  in  the  one  case  a  right  of  occupancy, 
and  in  the  other  a  right  of  running  powers  witit 
the  extra  right  to  charge  tolls  on  the  portion  of 
the  line  on  which  they  (the  defenders)  have  these 
running  powers. 

On  these  grounds  I  think  the  judgment  of  the 
Lord  Ordinary  is  right. 

LoBDS  McBi,  Shaitd,  and  Adam  concurred. 

The  Court  adhered. 

Counsel  for  Pursuers — Straohan — Low.  Agent 
—J.  K.  Lindsay,  8. B.C. 

Counsel  for  Defenders — Oomrie  Thomson — Fer- 
guson.  Agents— Gordon,  Fringle,  A  DaUas.'W.S. 


Thursday,  July  1. 
FIRST    DIVISION. 

THE  GLASGOW  GENERAL  EDUCATIONAL 
ENDOWMENTS  BOARD  r.  THE  MINIS- 
TER AND  MANAGERS  OF  ST  COLUMBA 
GAELIC  CHURCH  AND  OTHERa 

Trrnt — Endimoment — EdueatiOTMi  EndcntmenU 
(SeoUand)  Act  1862— Scheme  for  JEditeational 
Bndotomenti—Poioers  of  Ooverning  Body  Oon- 
»titKUd  by  Scheme. 

A  scheme  framed  by  the  Commissioners 
under  the  Educational  Endowment  Act  1882 
for  the  management  of  sundry  educational 
endowments  in  Glasgow  provided  that  the 
governing  body  "shall  apply  "  a  certain  part 
of  income  in  paying  the  fees  at  elementary 
schools  of  "children  whose  parents  or 
guardians,  not  being  in  receipt  of  paroohial 
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relief,  ure  in  suoh  oironmstanoes  as  to  require 
aid  in  providing  elementary  edaoalion,  and 
are  persona  who  in  the  opinion  of  the  gover- 
noiB  onght  not  to  be  required  to  apply  to  the 
parochial  board  for  anoh  aid."     An  endow- 
ment nnder  a  will  which   provided  for  the 
elementary  edncation  of  the  children  of  poor 
Highlanders  residing  in  or  near  Glasgow  was 
one  of  the  endowments  included  under  the 
scheme,  which  went  on  to  provide  that  in 
selecting  beneficiaries  the  governing  body 
"may  expend  £160  of  the  annual  sum  to  be 
spent  under  this  section  spSoiaUy  for  behoof 
of  the  children  of  poor  ^ghlanders,  and  in 
selecting    them    shall    have  regard  to  the 
recommendation  of  the  minister  and  man- 
agers of  Bt  Oolnmba  Oaelic  Ohorch."    EM 
that  this  latter  provision  was  not  oompnbory 
on  the  governing  body,  but  that  the  spend- 
ing £150  on  the  children  of  poor  Highlanders 
was  in  their  option  and  discretion  only,  and 
further,  on  a  construction  of  the  scheme,  that 
they  were  not   prohibited   from    applying 
more  than  one-third  of  said  sum  for  behoof 
of  children  nnder  a  specified  age. 
Under  the  Educational  Endowments  (Scotland) 
Act  1882  a  scheme  relating  to  certain  endowments 
in  Olasgow,  and  approved  by  Her  Majesty  in 
Oonncil,  was  promulgated  by  the  Commissioners 
appointed  under  the  Act,  including  MaoLachlan's 
School  and  Orabam's  School,  mentioned  infra. 
The  scheme,  inier  alia,  constituted  a  new  govern- 
ing body  called  the  Glasgow  General  Educational 
Endowments  Board. 

This  was  a  Special  Case,  to  which  this  governing 
body  were  the  parties  of  the  first  part,  asking  the 
opinion  and  judgment  of  the  Oourt  upon  certain 
diffionltiee  raised  by  the  construction  of  section 
26  of  the  Bcbeme. 

Prior  to  the  framing  of  the  scheme  the 
trustees  of  a  Mr  MacLachlan  bad  carried  on  a 
MaoLaohlan  Free  School  for  the  children  of  poor 
Highlanders  under  the  will  of  Mr  MacLachlan, 
who  died  in  1822,  and  who  provided  by  his  will  for 
providing  an  English  education  for  the  sons  and 
daughters  of  poor  Highlanders  residing  in  and 
near  Glasgow. 

Another  body,  the  Ghraham  trustees,  had  carried 
out  the  trust  of  Mrs  3.  Graham  or  Lindsay  (who 
left  money  for  the  endowment  of  a  free  school  in 
Glasgow  for  the  benefit  of  poor  children  of  mem- 
bers of  a  certain  congregation)  by  paying  the  fees 
of  the  children  they  selected  for  the  b«Qeflt  of  it 
at  the  more  suitable  public  schools. 

The  26th  section  of  the  scheme  was: — "The 
governors  shall  apply  a  yearly  sum,  not  exceeding 
one-third  of  the  free  income  of  the  board,  in 
paying,  in  whole  or  in  part  as  they  may  think  fit, 
the  fees  of  scholars,  with  books  and  stationery, 
at  public  or  State-aided  schools  in  Glasgow  for 
elementary  education  as  defined  in  the  Educa- 
tional Endowments  (SooUsnd)  Act  1882.  The 
free  scholars  shall  be  children  whose  parents  or 
guardians,  not  being  in  receipt  of  parochial 
relief,  are  in  such  circumstances  as  to  require  aid 
for  providing  elementary  education,  and  are 
persona  who  in  the  opinion  of  the  governors 
onght  not  to  be  required  to  apply  to  the  parochial 
board  for  suoh  aid.  In  the  case  of  ohildren 
nnder  ten  years  of  age,  the  selection  of  free 
scholars  shidl  be  made  with  due  regard  to  merit 
•s  ascertained  by  such  examination,  suited  to  the 


age  of  the  candidates,  as  the  governors  may  from 
time  to  time  prescribe ;  or  in  the  case  of  ohildren 
for  whom  some  such  examination  is  ansnitaUe, 
by  evidence  that  the  children  possess  such  quali- 
fications as  to  justify  their  selection  ;  and  in  the 
case  of  children  who  have  been  in  attendance  at 
school  during  one  or  more  school  years,  the 
governors  shall,  in  making  their  selection,  give 
special  weight  to  good  conduct,  attendance,  and 
progress  at  school  during  the  previous  year. 
The  fees  in  respect  of  ohildren  under  ten  yean  of 
age  shall  not  be  paid  for  more  than  one  school 
year  without  re-appointment,  and  the  amonnt  to 
be  expended  in  paying  fees  for  such  children 
shall  not  exceed  one-third  of  the  amonnt  to  be 
applied  nnder  this  section.  In  the  case  of 
ohildren  of  ten  years  of  age  and  upwards,  the 
free  scholars  shall  be  selected  by  competitive 
examinations,  which  shall  be  open  to  all  of  the 
same  age  who  are  eligible  in  terms  hereof, 
whether  they  have  or  have  not  previously  been 
beneficiaries ;  and  for  sach  children  the  schod 
fees  may  continue  to  be  paid  for  such  period  not 
exceeding  tbree  years  as  the  governors  may  de- 
termine. If  any  scholar  gain  a  school  bnisary 
his  school  fees  shall  no  longer  be  paid  nnder  this 
section.  The  governors,  at  the  end  of  every 
school  year,  shall  obtain  from  the  teadiar  or 
teachers  a  special  report  as  to  the  conduct,  regu- 
larity of  attendance,  and  progress  of  all  scboUn 
whose  school  fees  are  paid  in  whole  or  in  part 
under  this  section,  and  the  fees  of  no  soholar 
shall  continue  to  be  paid  in  regard  to  whom  saeh 
report  is  not  satisfactory.  In  making  their  seko- 
tion  of  beneficiaries  under  this  seoUon  tha 
governors  may  expend  £160  of  the  annual  sum 
to  be  spent  under  this  section  specially  for  be- 
hoof of  the  children  of  poor  Highlanden^  and  in 
selecting  them  shall  have  regard  to  the  recom- 
mendation of  the  minister  and  managers  of  8t 
Columba's  Gaelic  Church.  They  shall  also  have 
regard  to  the  recommendation  of  children  by  the 
directors  of  the  Graham  Ctiaritable  Society,  and 
by  the  minister  or  ministers  of  the  Sydney 
Place  United  Presbyterian  Ohurch,  and  may 
expend  a  yearly  sum  of  £160  ot  the  annual  sum 
to  be  spent  under  this  section  specially  for  be- 
hoof of  such  children. " 

The  minister  and  managers  of  St  Oolnmba 
Gaelic  Ohurch,  Glasgow,  who  were  interested  ia 
the  MaoLaohlan  Free  School,  and  the  directors 
of  the  Graham  Charitable  Listitution,  and  th« 
ministerof  Sydney  Plaoe  U.P.  Church,  Olasgow, 
who  were  interested  in  the  Graham  School,  were 
the  parties  of  the  second  part. 

The  first  parties  maintained  that  the  proTJaona 
of  the  last  paragraph  of  section  26  were  permiasiTa 
merely,  and  not  compulsory  ;  and  that  there  vaa 
no  obligation  on  them,  unless  they  thought  fit, 
to  spend  the  two  sums  of  £160  for  behoof  cf 
children  recommended  by  the  second  poitiec. 
They  further  maintained  that  if  tiiey  did  expend 
such  sums,  or  any  part  thereof,  for  behoof  of  ■adi 
children  (and  that  whether  their  former  oontentiaB 
were  right  or  not),  they  were  not  entitled  to  iqiply 
more  ^an  one-third  of  the  sums  so  expanded  for 
behoof  of  ohildren  under  ten  years  of  age,  ia 
respect  of  the  proviso  at  the  end  of  the  aeooiid 
paragraph  of  section  26. 

The  second  parties  maintained  that  the  pao- 
visions  of  the  last  paragraph  of  seotion  86  were 
compulsory,  and  that  the  goveznois  must  expesid 
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£150  annnslly  for  behoof  of  the  ohildren  of  poor 
Highlanders,  provided  a  sufficient  number  comes 
forward  doly  recommended,  in  terms  of  this  sec- 
tion. The  seoond  parties  fnrther  maintained 
that  the  governors  most  expend  £150  annually 
for  behoof  of  children  recommended  by  the 
directors  of  the  Oraham  Oharitable  Society,  and 
by  the  minister  or  ministers  of  the  Sydney  Place 
United  Presbyterian  Ohnrch,  provided  a  soffioient 
number  comes  forward  dnly  recommended.  The 
second  parties  farther  maintained  that  these  sums 
fell  to  be  paid  ont  of  the  first  of  the  fund  under 
seotion  26,  and  to  be  expended  IrrespeotiTe 
altogether  of  the  provision  at  the  end  of  the 
■eoond  paragraph  of  seotion  26 ;  and  they  also 
maintained  that  no  part  of  each  several  sum  of 
£160  annnally  should  be  applied  to  any  other 
pnipose  than  as  in  this  article  contended  for, 
unless  it  should  happen  that  the  number  of  re- 
oommended  children  was  not  sufficient  to  exhanst . 
the  said  respective  sums  or  either  of  them. 

The  sum  which  the  first  parties  oalonlated 
would  be  available  for  the  total  purposes  of  the 
26th  section  amounted  to  about  £838,  68.  6d. 
yearly. 

The  following  questions  were  submitted  to  the 
Court: — "(1)  Are  the  first  parties  bound  to  spend 
two  sums  of  £150  each  on  the  ohildren  to  be 
designated  by  the  seoond  parties ;  or  is  it  in  the 
option  and  discretion  of  the  first  parties  whether 
to  spend  these  sums  or  any  part  of  them  ?  (2) 
In  the  event  of  any  sum  being  expended  for  be- 
hoof of  children  recommended  by  the  second 
partiee,  are  the  first  parties  prohibited  from 
•pidying  more  than  one-third  of  snch  sum  for 
behoof  of  ohildren  under  ten  years  of  age  ?  (8) 
If  the  seoond  question  is  answered  in  the  nega- 
tive, then  are  the  sums  so  applied  for  behoof  of 
the  nominated  children  under  ten  to  be  paid  ont 
of  the  first  of  the  fund  under  section  26,  and  not 
to  be  reckoned  in  oomputing  the  third,  to  which 
the  total  expenditure  for  c^dren  under  ten  is 
limited  under  the  seotion  ?" 

At  advising — 

LoKD  FxxaiDZHT — I  cannot  say  that  I  have  any 
doubt  whatever  as  to  the  construction  of  this  26th 
seotion.  Its  leading  provision  is  that  the  board 
is  not  to  spend  more  than  one-third  of  their  free 
income,  viz.,  £838,  6b.  6d. — I  think  that  is  the 
exact  sum — in  free  elementary  education,  and  of 
this  amount  not  more  than  one-third  is  to  be 
devoted  to  children  under  ten  years  of  age.  This 
direction  is  imperative,  and  the  children  who  are 
to  be  thus  benefited  are  those  answering  the 
description  in  paragraph  1  of  this  seotion — 
namely,  "ohildren  whose  parents  or  guardians, 
not  being  in  receipt  of  parochial  relief,  are  in 
BOoh  drcumstanoes  as  to  require  aid  for  providing 
elementary  education,  and  are  persons  who  in 
the  opinion  of  the  governors  ought  not  to  be 
required  to  apply  to  the  parochial  board  for  such 
•id." 

Now,  whether  the  ohildren  who  are  to  receive 
aid  are  to  be  under  the  age  of  ten  or  not,  yet  they 
most  all  answer  to  the  deeoription  whi(^  I  have 
jnat  read. 

Ohildren  under  ten  are  not  to  be  obliged  to 
undergo  any  competitive  examination,  while  those 
over  ten  are  to  be  thus  tested,  and  the  most  sno- 
oessfnl  are  to  be  selected;  but  the  important 
pxoviidons  as  to  both  classes  is  that  they  most 


comply  with  the  requirements  in  the  fint  para- 
graph of  this  seotion. 

I  next  turn  to  the  clause  under  construction, 
which  provides  that  "In  making  their  selection 
of  beneficiaries  (under  this  section)  the  governors 
may  expend  £150  of  the  annual  sum  to  be  spent 
under  this  section  specially  for  behoof  of  the 
children  of  poor  Highlanders,  and  in  selecting 
them  shall  have  regard  to  the  recommendation  of 
the  minister  and  managers  of  St  Oolnmba's 
Gaelic  Chnroh." 

But  the  children  of  poor  Highlanders  are  not 
in  any  way  exempted  from  the  qualification  in 
the  first  paragraph  of  this  section,  for  the  £160 
which  the  governors  are  empowered  to  expend  is 
just  a  part  of  the  £833.  There  is  no  preference 
in  favour  of  poor  Highlanders ;  all  that  is  pro- 
vided here  is  that  the  governors  may  listen  to 
suggestions  from  the  minister  and  managers  of  St 
Oolumba's  GkMlic  Ohuroh.  And  the  same  remark 
applies  to  the  Graham  bequest  with  which  the 
remainder  of  this  paragraph  is  taken  np. 

Now,  there  are  three  questions  put  in  this 
Special  Case,  the  first  of  which  comes  to  this, 
whether  the  governors  are  bound  to  spend  the 
whole  £160  if  a  sufficient  number  of  poor  High- 
landers are  recommended  to  exhaust  the  whole 
sum,  or  whether  the  matter  is  left  to  the  dis- 
cretion of  the  governors?  Kow,  it  is  to  be 
observed  that  the  provisions  of  this  clause  of  the 
26th  seotion  are  permissive  merely,  and  they  are 
to  be  carried  out  only  if  they  are  deemed  to  be 
wise  in  the  administration  of  this  charity.  It 
would,  indeed,  be  an  extraordinary  thing  if  the 
governors  were  to  be  held  to  be  tied  down  to  take 
the  children  of  poor  Highlanders  whether  they 
were  otherwise  qualified  or  not.  As  to  the  first 
question,  then,  I  am  for  answering  it  in  the 
negative. 

Now  the  second  is  in  these  terms — [Bit  Lord- 
Mp  Jure  read  the  queitwn^ — that  is  to  say,  are 
the  governors  to  be  prohibited  from  applying 
more  than  one- third  of  such  sum  for  behoof  of 
ohildren  under  ten  7 

I  can  see  no  such  prohibition ;  the  only  prohi- 
bition is  that  one-third  of  the  £888  is  to  be  so 
applied,  and  in  selecting  the  ohildren  of  poor 
Highlanders,  if  more  than  one-third  be  selected 
then  a  fewer  nnmber  of  the  children  of  the  same 
age  must  be  taken. 

The  third  question  is,  I  think,  a  kind  of 
puzzle— [Ht«  Lordship  here  read  i(\.  I  take  it  to 
mean  this — May  you  have  snch  a  nnmber  of 
children  under  ten  years  of  age,  selected  nnder 
the  provisions  of  the  last  paragraph,  as  will 
along  with  other  children  under  ten  amount  to 
more  than  one-third  ?  To  that  question  I  answer 
decidedly,  No. 

LoBDs  Hubs,  Adah,  and  Sbasd  concurred. 

The  Oourt  pronounced  this  interlocutor : — 
*■  Find  and  declare  that  the  first  parties 
may  in  their  discretion  expend  the  two  sums 
of  £160  in  the  26th  seotion  of  the  scheme 
mentioned,  or  any  part  thereof,  on  the  re- 
commendation of  the  second  parties,  but 
that  they  are  under  no  obligation  to  do  so : 
Find  and  declare  that  the  first  parties  are 
not  prohibited  from  applying  mqre  than  one- 
third  of  the  said  sums  for  behoof  of  children 
under  ten  yean  of  age,  provided  that  the 
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Bom  expended  for  behoof  of  ohildien  nndei 
ten  years  of  age,  nnder  the  said  26th  section, 
shaU  Dot  exceed  one-third  of  the  whole 
amount  to  be  expended  for  the  porpoeea  of 
the  said  section ;  but  in  compaling  the  one- 
third  to  be  applied  for  behoof  of  children 
nnder  ten  years  of  age  the  proportion  of  the 
two  sums  applied  for  behoof  of  snch  children 
miiBt  be  taken  into  aoconnt ;  and  decern." 

Oonnsel  for  First  Parties — Graham  Murray— 
0.  N.  Johnston.  Agents— Webster,  Will,  t 
Kltohie,  S.S.C. 

Oonnsel  for  Second  Parties  —  M'Kechnie. 
Agents— Rhind,  lindgay,  t  Wallace,  W.8. 


Friday,  July  2. 

FIRST     DIVISION. 

[Lord  Kinnear,  Ordinary. 
JCABSHALL  AND  OTHERS  V.  THE  TAKNOCH 
CHEMICAL  COMPANr  (LIMITED). 

Superior  and   Vasud  —  Casualty  —  Moveablet  — 
Trade  Fixture* — Mode  of  EBtimating  Caiualtjf. 
In  a  qnestion  between  saperior  and  vassal 
as  to  the  amount  of  a  casualty,  held  that  in 
determining  the  character  as  heritable  or 
moveable  of  erections  upon  the  feu  of  the 
nature  of  trade  fixtures,  the  rule  applicable  to 
the  relation  of  landlord  and  tenant,  and  not 
that  applicable  to  heir  and  executor,  fell  to 
be  applied. 
Xhis  was  an  action  of  declarator  and  for  pay- 
ment of  a  casualty  of  one  year's  rent  as  due  to 
Marshall's   trustees,    the    superiors,    from    the 
Tannoch  Chemical   Company   (Limited),  Onm- 
bemanld,  Dumbartonshire,  proprietors  of  a  piece 
of  ground  measuring  1  acre  and  28  falls,  in  oon- 
■equence  of  the  deaUi  of  Stewart  Smith,  the  last 
entered  vaasal,  who  died  on  lith  September  1884. 
The  liability  was  not   disputed,   the    qnestion 
being  whether  the  casualty  ought,  aa  pursuers 
contended,  to  be  £100,  the  entry  given  as  the 
rental  in  the  valuation  rolL 

The  defenders  stated  that  the  agricultural  value 
was  not  more  than  £1  per  acre,  that  the  per- 
manent erections  were  of  small  value,  and  that 
after  deduction  of  feu-duty  and  landlord's  pro- 
portion of  taxes  and  burdens,  the  casualty 
properly  due  was  less  than  £10.  They  stated 
further  that  "the  fen  is  occupied  by  the 
defenders  as  business  premises  for  the  distilla- 
tion of  wood  and  recovery  of  the  resulting 
products,  and  as  a  mill  for  grinding  char.  For 
nse  in  this  business  there  have  been  erected 
on  the  feu  twelve  iron  retorts,  with  copper  pipe 
connections,  seven  iron  boilers,  engine  and  boiler, 
six  millstones,  with  gearing,  and  sundry  other 
less  valuable  plant.  The  said  machinery  and 
plant  possesses  very  considerable  value  compared 
with  the  heritable  subjects,  and  this  value  may 
be  stated  at  about  £1600.  None  of  the  erections 
comprised  in  it  go  to  enhance  the  permanent 
value  of  the  feu.  They  are  all  temporary  struc- 
tures of  the  nature  of  '  trade  fixtures,'  which,  if 
the  subjects  were  let  for  similar  business  pur- 


poses, would  be  supplied  by  the  tenants  ud 
removed  by  them  at  ttie  close  of  their  tenancy. 
The  duration  of  the  retorts  is  only  for  six  at 
eight  years,  while  the  boilers  last  but  one  or  two 
years,  and  there  is  constant  expense  atteodisg 
tbe  upkeep  and  renewal  of  the  machinery  tnd 
plant,  which  exceeds  on  an  average  £85  pa 
annum." 

On  lath  June  1885  the  Lord  Ordinary  (Enraxix) 
remitted  to  Mr  Olinkskili,  engineer,  Glasgow,  to 
"  inspect  the  subjects  mentioned  in  the  record, 
and  to  report  on  the  annual  value  or  fair  lent 
thereof,  including  tbe  buildings,  machinery,  sad 
plant  thereon,  and  farther  to  report  as  to  the 
character  and  construction  of  the  said  maobineiy 
and  plant,  and  of  the  different  parts  thereof,  and 
how  far  and  in  what  manner  the  same  are  attached 
to  the  ground  or  building,  or  used  in  oonneetion 
with  the  same." 

Mr  Olinkskili  valued  the  machinery,  plant,  tad 
buildings  at  £1679  as  a  going  work,  and  tiding 
into  consideration  its  position  and  want  of  good 
roads,  was  of  opinion  that  5  per  cent,  on  that 
sum,  being  £83,  was  a  fair  rent,  plus  feu-duty 
and  taxes. 

He  made  a  detailed  inventory  and  valuation  of 
the  works,  Nos.  1  to  6  of  which  inventory  consisted 
of  a  brick  house  (used  as  office,  weiglung  plaM, 
ftc.),  a  cooling  shed  with  fiat  roof  and  biiek 
pillars,  a  "red  liquor"  house,  a  brick  ohimsey 
and  a  "stiU"  house.  No.  6  was  "Three  out 
iron  stills,  with  heads,  each  convey  the  vapour 
into  a  series  of  copper  tubes,  which  are  m  • 
timber  cistern  filled  with  water,  and  when 
the  vapour  is  condensed  and  discharged  into 
barrels  outside.  These  stills  rest  on  and  sn 
surrounded  with  brick  work,  have  each  a  fumiee 
below,  but  can  be  removed  and  replaced  witiioat 
disturbing  the  building  of  the  house."  No.  7 
was  thus  described — "In  this  same  stiB-hoaM 
are  two  oast  iron  open  boilers,  and  one  smiU 
boiler  of  copper,  each  having  fumaoee  belov, 
and  surrounded  with  brick  work,  all  of  whidi 
have  no  connection  with  the  still-house  build- 
ing." "No.  8,  Betort  house,  8  0  1  ovens  or 
retorts,  7  ft  long  by  4  ft  diameter  in  operation, 
and  four  old  ones  unfit  for  nse,  6  ft  by  3  ft  S 
diameter.  The  furnaces  are  so  placed  that  one 
does  for  two  retorts,  the  smoke  fine  is  of  brick 
carried  by  means  of  iron  bars  into  the  chimney. 
The  products  of  these  retorts  passes  through 
condensing  pipes  and  is  collected  in  bsireli 
same  as  described  for  the  stills.  These  retorts 
are  often  removed  and  replaced  by  otbeis, 
without  injury  to  the  house  property."  No. 
11  was  thus  described — "Outside  in  the  open 
air — Two  oast  iron  stills,  these  having  timber 
cisterns  with  copper  pipes,  for  condensing  tbe 
products  which  are  collected  into  barrels ;  there 
are  also  here  two  open  boilers,  and  each  of  them 
along  with  the  stills  are  surrounded  with  briok 
work,  and  each  have  furnaces  below,  and  ehoit 
brick  chimneys."  The  reporter  explained  in 
his  report — "The  buildings  containing  the  retoite 
and  stills  are  of  brick,  and  are  founded  on  the 
ground  in  the  usual  manner,  and  one  half  ate 
covered  with  open  tiles  (for  the  purpose,  I  sup- 
pose of  ventilation)  and  the  other  half  have  the 
tiles  pointed  with  lime.  The  brick  buildings 
sorrounding  these  retorts  and  stills,  also  the 
brick  work  of  the  furnaces,  have  no  aonnection 
1  with  the  walls  of  the  buildings,  and  in  the  oomM 
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of  working  are  frequently  taken  down,  repaired, 
and  rebuilt — the  tear  and  wear  of  these  retorts 
and  stills  being  very  great,  from  the  faot  that 
being  large,  and  oast  in  one  piece,  they  break 
from  unequal  expansion.  The  brick  work  of  the 
f  amaoes  of  these  retorts  and  stills  are  snnk  in  the 
floor,  bnt  the  buildings  do  .no  more  than  carry 
the  roof  to  protect  them  from  the  weather, 
and  are  rather  of  a  temporary  class,  as  all 
buildiugs  abont  a  chemical  work  generally  are. " 
No.  13  was  an  "  engine  and  boiler  shed  contain- 
ing an  upright  steam  boiler,  9  feet  high  by  6 
feet  diameter,  with  hanging  tabes.  A  high 
pressure  horizontal  steam  engine,  12  horse 
power."  As  to  this  item  the  report  stated 
— *' There  is  no  building  connected  with  this 
boiler,  and  the  smoke  stalk  is  of  iron  on  the  top 
of  the  boiler.  The  engine  is  fixed  to  a  building, 
and  there  are  the  usual  connections  of  pipes 
between  it  and  the  boiler."  No.  14  was — 
"  Orinding  mill  of  three  stories,  containing  four 
pairs  of  Eamehill  mill-stones,  has  a  small  water- 
wheel  at  end,  that  when  there  is  plenty  of  water 
some  of  the  stones  can  be  driven  by  it  or  by 
steam.  There  is  also  a  tackle  hoist  for  bags — 
no  dependence  can  be  put  on  water-power,  as 
there  is  too  small  a  dam  and  it  soon  mns  ofF." 

The  Lord  Ordinary  on  27th  Korember  1886 
pronounced  this  interlocutor: — "Finds  that  the 
pursuers  are  entitled  to  a  casualty  equivalent  to 
a  year's  rent  for  the  subjects  with  the  builJings 
thereon,  after  deducting  the  feu-duty  and  public 
burdens  with  reasonable  annual  repairs  of  houses 
and  other  perishable  subjects :  Finds  that  the 
articles  Nos.  6,  7,  8,  11,  and  13  of  the  report  are 
moveable,  and  that  the  same  ought  not  to  be 
token  into  account  in  ascertaining  the  amount  of 
the  said  casualty. " 

Thereafter  (30th  December  1885)  he  found  in 
terms  of  the  declaratory  conclusions,  and  ordained 
the  defender  to  pay  the  pursuers  £10. 

"Note. — The  grounds  of  judgment  are  sufiS- 
oiently  explained  in  the  interlocutor  of  the  27th 
November.  Assuming  that  machinery  which  is 
affixed  to  the  soil,  so  as  to  become  part  of  the 
heritable  subject,  must  be  taken  into  account  in 
estimating  the  amount  of  composition,  there  can 
be  no  ground  for  including  the  machinery  which 
the  reporter  describes  as  being  moveable,  '  with- 
out disturbing  the  buildings,'  and  as  having  '  no 
connection  with  the  buildings'  in  which  it  is 
placed.  It  might  probably  have  been  questioned 
whether  the  machinery  of  the  grinding  mill  CKo. 
14)  described  in  Mr  Clinkskill's  second  report  has 
not  been  so  afSxed  to  buildings  on  the  soil  as  to 
render  it  heritable,  since  it  does  not  appear  from 
the  report  whether  it  can  be  removed  without 
injury  to  itself  or  the  building.  If  it  had  been 
necessary,  to  decide  the  point,  some  further  infor- 
mation might  have  been  required,  but  the  pur- 
suers' counsel  considered  that  this  machinery 
should  be  dealt  with  as  indistinguishable  in  char- 
acter from  that  found  to  be  moveable  in  the  in- 
terlocutor of  27th  November,  and  asked  for  judg- 
ment upon  that  footing. " 

The  pursuers  reclaimed,  and  argued — The 
articles  in  question  must  be  held  as  forming  part 
of  the  feu.  They  were  fixed  to  the  soil  at  the 
time  the  casualty  fell  due,  and  in  these  circum- 
stances the  superior  was  entitled  to  include  them 
in  estimating  the  amount  of  his  casualty. — 
Brand'!  Truitee*,  March  16,  1876,  3  B.  (H.  of 
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L.)  16 ;  AOan'i  Trutteet  v.  Hamilton,   Jan  12, 
1878,  5  B.  610  ;  FUher  v.  Die/cson,  4  Bell's  App. 

286. 

Keplied  for  defenders — In  a  question  be- 
tween landlord  and  tenant  these  articles  would  be 
held  as  moveable,  and  the  case  of  superior  and 
vassal  was  analagous.  See  case  of  Wake  v.  Hall, 
1883,  8  App.  Oas.  195,  and  Donaldy.  Miller,  1  B. 
1180  ;  it  was  also  more  equitable — S}/me  v. 
Harvey,  24  D.  202,  and  Ferguson  v.  Paul,  12  B. 
1222.  A  casualty  was  now  a  fine  on  the  fen  exi- 
gible from  time  to  time,  and  it  was  a  burden  which 
the  Cionrt  would  not  willingly  increase.  These 
erections  were  put  up  not  to  benefit  the  feu,  but 
solely  for  trade  purposes,  and  never  became 
heritable  at  tXi— Allan  v.  Hamilton,  January  12, 
1878,  6  B.  510  ;  Sivright  v.  StraiUm  Bitate  Com- 
pany, July  8,  1879,  6  B.  1208;  Bankine  on  Land 
Ownership,  106. 

At  advising — 

LoBD  PsESiDEHT — This  is  a  question  between 
superior  and  vassal.  The  Lord  Ordinary  finds 
that  "the  pursuers  are  entitled  to  a  casualty 
equivalent  to  a  year's  rent  of  the  subjects  with 
the  buildings  thereon,  after  deducting  the  feu-duty 
and  public  burdens,  with  reasonable  annual 
repairs  of  houses  and  other  perishable  subjects." 
About  that  finding  there  is  no  dispute,  but  a 
question  is  raised  by  the  defenders  as  to  whether 
various  "trade  fixtures,"  as  they  are  called  for 
shortness,  form  part  of  the  heritable  subjects,  a 
year's  rent  of  whitSh  is  to  be  the  amount  of  the 
casualty. 

The  fen  is  occupied  by  the  defenders,  as  stated 
in  their  third  answer,  as  "  business  premises  for  the 
distillation  of  wood  and  recovery  of  the  resulting 
products,  and  as  a  mill  for  grinding  char.  For 
use  in  this  business  there  have  been  erected  on 
the  feu  12  iron  retorts  with  copper  pipe  connec- 
tions, 7  iron  boilers,  engine  and  boiler,  6  mill- 
stones with  gearing,  and  sundry  other  less 
valuable  plant.  The  said  machinery  and  plant 
possess  very  considerable  value  compared  with 
the  heritable  subjects,  and  this  value  may  be 
stated  at  about  £1600.  None  of  the  erections 
comprised  in  it  go  to  enhance  the  permanent 
value  of  the  feu.  They  are  all  temporary  struc- 
tures of  the  nature  of  '  trade  fixtures.' " 

Now,  the  way  that  the  Lord  Ordinary  has  dis- 
posed of  the  question  here  raised  is,  that  he 
finds  that  the  articles  6,  7,  8,  11,  and  18  of  the 
report  are  moveable,  and  that  the  same  ought  not 
to  be  taken  into  account  in  ascertaining  the 
amount  of  the  said  casualty.  Now,  these  ar- 
ticles are  described  at  length  in  the  report — 
\Hi»  Lordthip  here  quoted  the  deieription  at  given 
tupra].  There  is  further  a  statement  in  the  report, 
where  the  reporter  says  as  to  No.  13  (the  boiler) — 
"  There  is  no  building  connected  with  this  boiler, 
and  the  smoke  stalk  is  of  iron  on  top  of  boiler. 
The  engine  is  fixed  to  a  building,  and  there  are 
the  usual  connection  of  pipes  between  it  and  the 
boiler;"  .  .  .  and  as  to  the  retorts  and  stills — 
*'  The  brick  buildings  surrounding  these  retorts 
and  stills,  also  the  brick  work  of  the  furnaces, 
have  no  connection  with  the  walls  of  the  build- 
ings, and  in  the  course  of  working  are  frequently 
taken  down,  repaired,  and  rebuilt — the  tear  and 
wear  on  these  retorts  and  stills  being  very  great 
from  the  fact  that  being  large,  and  cast  in  one 
piece,  they   break   from    unequal   expansion." 
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Taking  all  these  expUnationg  of  the  nature  of 
these  articles  into  oonsideration,  I  am  prepared 
to  agree  with  the  Lord  Ordinary. 

This  is  not  aoase  between  landlord  and  tenant, 
and  therefore  the  oases  as  regards  that  relation 
are  not  strictly  applicable.  They  proceed  on  the 
principle  that  allowance  shall  be  made  for  every- 
thing falling  nnder  the  denominntioa  of  trade 
flxtares,  which,  though  they  may  be  fixed  in  the 
soil,  have  no  material  connection  with  it,  and 
have  been  bronght  there  for  the  particular  pur- 
pose of  carrying  on  some  trade. 

Now,  these  articles  here  in  question  are  as 
dearly  "trade  fixtures"  as  they  could  possibly 
be,  for  if  they  had  not  been  brought  there  for 
the  purpose  of  this  particular  trade  they  would 
never  have  been  there  at  all,  and  had  the  ques- 
tion been  one  between  landlord  and  tenant,  they 
would  undoubtedly  have  been  removeable. 

The  question,  then,  is,  can  we  apply  the  same 
principle  to  the  case  of  superior  and  vassal  as  we 
do  to  that  of  landlord  and  tenant?  Now,  if  I 
knew  of  any  other  principle  which  it  would  be 
possible  for  us  to  apply,  I  should  be  happy  to 
adopt  it  But  I  know  of  no  other  principle  which 
could  be  applied,  and  in  the  absenoe  of  such  I 
am  compelled  to  fall  back  on  the  same  ground  in 
equity  on  which  such  questions  are  settled  be- 
tween landlord  and  tenant;  so  far  from  being 
pa,rte$  loU,  these  articles  here  in  question  are 
constantly  being  removed  and  replaced.  They 
are  perishable,  but  owing  to  their  perishable 
nature  they  require  to  be  surrounded  by  brick- 
work, wbich  gives  an  appearance  of  permanency, 
which  in  reality  these  things  do  not  possess,  for 
the  brick-work  is  often  taken  down,  and  new  re- 
torts having  been  put  in,  rebuilt.  In  my 
opinion,  fixtures  of  that  kind  cannot,  in  a  ques- 
tion between  superior  and  vassal,  be  equitably 
held  to  be  parte*  loU.  On  that  ground  I  am  pre- 
pared to  concur  with  the  Lord  Ordinary. 

LoBD  MuBB  concurred. 

LoBD  Shand — The  point  for  decision  in  this 
case  really  comes  to  be  this  in  a  question  between 
superior  and  vassal  as  to  articles  such  as  we  have 
here  to  deal  with,  whether  we  are  to  apply  the 
rules  in  relation  to  landlord  and  tenant  or  those 
applicable  to  heir  and  executor  ? 

These  articles  are  undoubtedly  trade  fixtures, 
and  they  have  been  put  up  by  the  tenant  for  the 
uses  of  his  trade,  and .  for  temporary  purposes 
only.  In  that  state  of  matters  the  rule  applic- 
able to  heir  and  executor  which  is  based  on 
intention  can  have  no  application,  for  it  is  not 
seriously  said  that  in  this  case  there  was  any 
intention  on  the  part  of  the  defenders  to  make 
these  erections  permanencies. 

I  am  therefore  of  the  opinion  expressed  by 
your  Lordship. 

LoBD  Adah  oonourred  in  the  opinion  of  the 
Lord  President. 

The  Oonrt  adhered. 

Counsel  for  Fnrsoers — U'Keohnie— P.  Smith. 
Agent— W.  B.  Patrick,  Solicitor. 

Oounsel  for  Defenders  —  Low  —  M  'Lennaa. 
Agent— W.  J.  Cullen,  W.8. 


Friday,  July  2. 

SECOND    DIVISION. 

seton's  trustee  v.  seton  and  others. 

SueeesHon— Vesting— Heritable  and   Moveable— 
Convertion. 

A  truster  directed  his  trustees  with  regard 
to  his  heritable  estate  (which   consisted  of 
house  property),  after  the  death  of  his  wife 
to  hold  it,  or  to  sell  it  and  divide  the  prooeedi 
among  his  children  equally,  declaring  that 
on  the  request  of  a  majority  of  them  they 
should  not  sell  but  convey  it  to  them  equally, 
and  further  declaring  that  if   any  of   the 
children  died  without    lawful    issue    their 
shares  should  revert  to  the  others,  and  if  any 
died  leaving  issue  such  issue  should  receive 
their  parent's  share.    He  was  survived  by  his 
widow  and  children.      The  widow  died  pre- 
deceased by  one  of  the  children,  who  left 
issue,  and  after  her  another  child  died  leav- 
ing issue,  and  another  without  issue.     The 
trustees  sold  the  heritage.     Held,  in  regard 
to  the  rights   to   the  shares  of    the  price 
eSeiring  to  these  children,  (1)  that  the  shares 
vested    at   the    date  of   the  death  of   the 
widow,  and  that  therefore  the  share   which 
would   have  fallen   to  the  child   who  pre- 
deceased the  widow  had  he  survived  her 
passed  to  his  children  equally,  nnder  the 
truster's  will,   and    the  shares  effeiring  to 
those  who  survived  her  had  vested  in  them 
as  having  survived  her;  (2)  (Lord  Crmighill 
dittenting)  that  the  shares  of  these  latter 
children  vested  in  them  as  heritage,   and 
passed  to  their  heirs  in  heritage,  the  power 
of  sale  in  the  deed  being  merely  discre- 
tionary, and  not  operating  conversian. 
James  Seton,  spirit-dealer  in  Aberdeen,  died  on 
11th    November    1873   possessed    of   moTeabfa 
estate  of  trifling  value  consisting  of  hoosehold 
furniture,  and  heritable  estate  consiating  of  boaie 
property  in  Aberdeen  to    the  value    of    aboat 
£1875.     The  latter  was  the  subject  of  a  security 
in  favour  of  the  Bon-Accord  Investment  Com- 
pany. 

He  was  survived  by  his  wife  and  six  children, 
James  Seton,  Mrs  Isabella  Seton  or  O-reen,  JmiM 
Seton,  Mrs  Ann  Seton  or  Ewen,  Mrs  Margaret 
Seton  or  Sim,  and  John  Seton.  He  left  a  tmrt- 
disposition  and  settlement  in  which  he  directed 
bis  trustees  from  the  rents  of  his  heritable 
property  to  pay  up  to  the  Investment  Com- 
pany  the  sums  requisite  to  redeem  it  from  th« 
company's  security ;  in  the  third  purpose  to  hold 
and  manage  his  estate  during  the  lifetime  of  his 
wife,  and  divide  the  free  yearly  income  af t«r  pro- 
viding for  the  payments  to  the  Investment  Com- 
pany, half  to  his  wife  while  she  survived,  and 
half  among  his  children,  Margaret  Seton  or  Sim, 
Isabella  Seton  or  Fike,  James,  Jane,  Ann,  mad 
John  Seton  and  the  survivors  equally,  share  and 
share  alike  —  the  lawful  children  of  a  child 
dying  to  have  the  parent's  share.  Hia  wife  'was 
also  to  have  the  use  of  bis  household  fomitiua 
and  efFeots.  In  the  fourth  purpose  he  directed 
his  trustees  as  follows  :— "Upon  the  death  of  my 
said  wife  taking  place  I  direct  my  trustees  to  a^ 
and  convert  into  money  my  moveable  estate  and 
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effects,  and  divide  the  free  balance  or  proceeds 
thereof  among  my  said  children,  share  and  share 
alike:  Farther,  I  direct  my  trustees,  after  the 
death  of  my  vife,  to  divide  the  whole  free 
reventte  of  my  estates  among  my  said  children 
equally,  and  after  the  time  of  paying  oft  the  Bon- 
Accord  Property  Investment  Oompany  shall  have 
expired,  I  authorise  my  trustees  either  to  hold 
and  manage  my  heritable  estate  and  divide  the 
revenue  thereof  as  aforesaid  or  to  sell  the  same, 
and  that  either  in  whole  or  in  lots,  and  by  public 
roup  uT  private  bargain  as  they  may  think 
proper ;  and,  if  sold,  the  price  or  prices  to  be 
divided  among  my  children  equally  as  aforesaid, 
or  to  convey  the  property,  or  any  part  thereof,  to 
and  among  my  said  children  equally  as  aforesaid ; 
Declaring  that  if  a  majority  of  my  children  alive 
at  the  time  request  it,  my  trustees  shall  not  sell 
the  heritable  property,  but  shall  convey  it  to  and 
among  my  children,  or  their  issue  as  aforesaid : 
Bat  declaring  always,  as  it  is  hereby  expressly 
provided  and  declared,  that  if  any  of  my  said 
children  shall  die  without  leaving  lawful  issue, 
the  share  which  would  have  fallen  to  such  one  if 
alive  shall  revert  to  and  be  part  of  my  estate, 
principal  or  revenue,  divisible  among  the  others ; 
and  that  if  any  of  my  children  shall  die  leaving 
lawful  issue,  such  issue  shall  be  entitled  to,  and 
shall  receive  at  the  hands  of  my  trustees,  the 
share  or  portion,  both  of  principal  and  reve- 
nne,  which  the  parent,  my  child  so  dying,  would 
have  received  if  alive  ;  and  if  there  shall  be 
more  than  one  of  such  issue,  the  same  shall 
be  divided  among  them  equally,  share  and  share 
alike." 

In  November  1879  John  Seton  died  survived 
by  four  children.  The  widow  died  in  Decem- 
ber 1882.  Jane  Seton  died  in  September 
1888  unmarried  and  without  issue.  Mrs 
Margaret  Seton  or  Sim  died  in  October  1884 
survived  by  one  son  and  two  danghters.  All 
these  children  of  the  truster  died  intestate. 

The  trustees  realised  the  moveable  estate  of 
the  deceased  truster  and  administered  it  under 
the  direction  of  the  settlement.  By  the  term  of 
Martinmas  1879  the  trustees  had,  from  the 
rents  of  the  heritable  property,  completed  the 
payment  to  the  Bon-Accord  Investment  Com- 
pany of  the  sums  requisite  for  redeeming  the  said 
property  from  their  security,  as  directed  by  the 
second  purpose  of  the  trust.  Thereafter  the  free 
rents  were,  in  terms  of  the  third  purpose  of  the 
trust,  divided  and  paid,  one-half  to  the  widow 
during  her  survivanoe,  and  the  other  half  equally 
among  the  truster's  children  (the  children  of 
John  Seton  taking  bis  share  after  his  death). 
After  the  widow's  death  the  free  rents  were,  in 
terms  of  the  fourth  purpose,  divided  equally 
among  the  children,  the  issue  of  those  deceasing 
taking  their  parent's  share  ;  but  the  share  of  the 
truster's  daughter  Jane,  who  died  unmarried, 
was  set  aside  for  payment  of  her  debts,  and  for 
the  person  or  persons  who  might  be  found 
entitled  to  succeed  to  her. 

The  beneficiaries  not  having  desired  that 
the  heritable  property  should  longer  be 
retained  in  trust,  or  that  it  should  be 
conveyed  to  them  in  terms  of  the  option 
conferred  on  a  majority  of  them  by  the  fourth 
purpose  of  the  trust,  the  trustees  sold  it  by 
pnbuo  roup  at  the  price  of  £1376,  which  sum, 
after  deducting  the  necessary  expenses,  formed 


the  balance  of  the  trust-estate  for  division 
in  this  Special  Case,  which  was  presented 
to  the  Court  in  order  to  settle  questions 
which  arose  with  regard  to  the  legal  rights  in  the 
shares  of  the  said  price  effeiring  to  the  truster's 
son  John,  and  to  his  two  daughters  Jane  Seton 
and  Mrs  Margaret  Seton  or  Sim. 

David  Sheach,  the  sole  surviving  trustee, 
under  the  settlement  was  first  party;  (1)  Isa- 
bella Seton  or  Oreen,  (2)  Ann  Seton  or  Ewen, 
(8)  the  female  children  of  Margaret  Seton  or 
Sim,  and  (4)  the  factor  loeo  tutoru  for  John 
Seton's  younger  children  were  second  parties  ; 
John  Seton's  eldest  son,  who  was  also  heir-at-law 
both  to  him,  John,  and  to  Jane  was  (through  his 
factor  loco  tutoru)  third  party ;  and  Margaret's 
only  son  and  heir-at-law  was  fourth  party. 

The  parties  of  the  second  part  maintained  (1) 
that  the  share  of  the  fee  which  fell  to  Jane  re- 
verted, under  the  fourth  purpose  of  the  trust,  to 
and  became  part  of  the  estate  divisible  among 
the  other  children  and  grandchildren  of  the 
truster)  and  (8)  that  the  share  of  the  liferent 
which  was  set  free  by  Jane's  death  fell  to  be 
similarly  dealt  with  under  the  third  purpose  of 
the  trust ;  and  (3)  that  each  of  the  shares  of  John 
Seton  and  Margaret  Seton  or  Sim  fell  to  be 
divided  equally  among  his  and  her  issue  respec- 
tively. They  further  maintained  that,  look- 
ing to  the  terms  of  the  settlement,  and 
to  the  fact  that  actual  conversion  of  the  estate 
into  moveables  had  taken  place,  the  succession 
thereto  was  to  be  regarded  as  moveable  (irrespec- 
tive of  the  term  of  vesting),  and  fell  to  be  divided 
accordingly. 

On  the  other  hand,  the  parties  of  the  third  and 
fourth  parts  maintained  (1)  that  the  shares  of 
said  children  Jane,  John,  and  Margaret  vested  a 
morte  tettatorit,  and  that  in  any  event  the  shares 
of  Jane  and  Margaret  vested  in  them  at  the  death 
of  the  widow ;  (2)  that  the  succession  in  question 
was  heritable  and  not  affected  by  the  deed ;  and 
(3)  that  therefore  they  were  entitled  to  succeed 
to  the  shares  which  would  have  fallen  to  John 
and  Margaret  respectively;  the  party  of  the 
third  part,  as  eldest  son  of  Jane's  youngest 
brother,  also  succeeding  to  her  share  as  her  heir- 
at-law. 

The  questions  of  law  for  opinion  of  the  Court 
were — "(1)  Whether  the  share  of  succession 
effeiring  to  John  vested  a  morte  tettatoritf  (2) 
Whether  the  shares  of  succession  effeiring  to 
Jane  and  to  Mrs  Sim  [Margaret]  vested  in  them 
before  their  death?  (3)  Whether  the  foresaid 
succession  falls  to  the  heirs  in  mobUibut,  or  to 
the  third  and  fourth  parties  as  heirs-at^law  of 
the  said  John  and  Jane  Seton  and  Mrs  Sim  re- 
spectively ?" 

The  second  parties  argued— (1)  The  terms  of 
the  deed  were  against  the  presumption  of  vesting  a 
morte  tetia(ori».  Vesting  was  postponed  till  the 
date  of  the  sale  enjoined  by  the  truster.  (2)  The 
shares  fell  to  be  regarded  as  moveable,  and  the 
succession  to  them  transmitted  to  the  heirs  tn 
mobiiihui  in  respect  of  the  direction  to  sell  which 
operated  conversion.  The  qualification  entitling 
the  children  to  get  back  the  heritage  if  they 
decided  by  a  majority  to  request  it,  was  only 
what  the  law  always  allowed — Paterton's  Trui- 
tee»  V.  Paterton,  Jan.  29,  1870,  8  Macph.  449 ; 
Nairn's  Truitee*  v.  MehUle,  Kov.  10,  1877,  6  E. 
128 ;  Baird,  dte.  v.  Watton,  Dec.  8, 1880,  8  B. 
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233  ;  ShepparcCi  Tra*Ue»  v.  Sheppard,  tBe.,  July 
2,  1885,  12  B.  1193;  MatkemU  y.  Uaekemie, 
Febraary  14,  1868,  6  Maoph.  875.  The 
clause  had  the  efieot  of  operating  conversion, 
because  the  power  of  converting  the  property  was 
made  subject  to  the  demand  of  the  (^Idren,  and 
the  obvious  intention  was  that  unless  the  children 
asked  for  the  estate  t»  forma  tpeeifiea  there 
shoald  be  conversion  —  Sryton't  Trtutee*  v. 
Olark,  de.,  Nov.  26,  1880,  8  R.  142;  HoioaCs 
Trmteety.  Bowat,  Ae.,  Deo.  17,  1869,  8  Maoph. 
337. 

The  third  and  fourth. parties  argued  -  (1)  The 
shares  vested  from  the  date  of  the  death  of  the 
widow ;  and  (2)  were  heritable,  and  passed  to 
them  as  heirs-at-law  of  the  children.  A  mere 
discretionary  power  of  sale  in  a  trust^eed  which 
had  not  been  exercised  could  not  operate  con- 
version— Sheppard's  Trustees,  supra. 

At  advising — 

LoBO  TovNO — ^Most  oases  of  vesting  and  con- 
version are  perplexing,  and  this  is  of  that  nature. 
The  truster  here  was  the  proprietor  of  furniture 
which  formed  the  whole  of  his  personal  estate, 
and  in  regard  to  it  he  in  the  4th  purpose  of  his 
trust-deed  directs  his  trustees  with  respect  to  its 
disposal  after  the  death  of  his  wife,  who  is  to 
have  the  liferent  use  of  it,  as  follows: — "ITpon 
the  death  of  my  said  wife  taking  place,  I  direct 
my  trustees  to  sell  and  convert  into  money  my 
moveable  estate  and  effects,  and  divide  the  free 
balance  or  proceeds  thereof  among  my  said 
children,  share  and  share  alike."  There  after- 
wards occurs  a  clause  directing  that  if  any  child 
die  leaving  lawful  issue,  sach  issue  shall  be  en- 
titled to  the  share  vrhich  the  parent  would 
have  received  if  alive.  It  is  clear  therefore 
with  regard  to  his  personal  estate,  that  it  is 
to  vest  in  the  children  on  the  death  of  their  life- 
renting  mother,  and  in  the  event  of  any  of  the 
children  dying  thereafter  and  leaving  issue  their 
share  is  to  pass  to  such  issue.  But  with  respect 
to  heritage  the  conditions  are  more  difficult. 
The  truster  was  proprietor  of  house  property  in 
Aberdeen  to  the  value  of  over  £1300,  and  it  was 
pledged  to  the  Bon  Accord  Property  Investment 
Oo.,  and  his  trustees  were  directed  to  hold  it  till 
the  company  were  paid  off.  There  is  also  a 
direction  with  regard  to  the  whole  revenue,  after 
the  company  is  paid  off,  to  pay  the  surplus  to  the 
wife  during  her  life ;  and  then  comes  the  direc- 
tion with  respect  to  the  wife's  death — "Further, 
I  direct  my  trustees,  after  the  death  of  my 
wife,  to  divide  the  whole  free  revenue  of  my 
estates  among  my  said  children  equally,  and 
after  the  time  of  paying  off  the  Bon  Accord 
Property  Investment  Oo.  shall  have  expired, 
I  authorise  my  trustees  to  hold  and  manage  my 
heritable  estate,  and  divide  the  revenue  thereof 
as  aforesaid,  or  to  sell  the  same,  and  that  either 
in  whole  or  in  lots,  and  by  public  roup  or  private 
bargain,  as  they  may  think  proper ;  and  if  sold, 
the  price  or  prices  to  be  divided  among  my 
children  equally  as  aforesaid,  or  to  convey  the 
property,  or  any  part  thereof,  to  and  among  my 
said  children  equally  as  aforesaid  ;  declaring  that 
if  a  majority  of  my  children  alive  at  the  time 
request  it,  my  trustees  shall  not  sell  the  heritable 
property,  but  shall  convey  it  to  and  among  my 
children  or  their  issue  as  aforesaid. "  I  do  not  read 
at  length  the  clause  of  surrivortibip.      In  it  the 


shares  of  the  children  dying  without  imae  are  to  be 
divided  among  the  others.    This  meus  the  survi- 
vors of  the  liferenting  widow,  and  the  predeoeasing 
clanse  must  be  taken  with  reference  to  the  pre- 
decease  of    the  widow.      Kow  it  is  donbUen 
peonliar.     The  trustees  are  authorised  to  sell  and 
divide,  or  to  convey  the  property  to  his  childteo, 
but  power  is  given  to  them,  if  required  to  do  so 
by  a  majority  of  the  ohildran,  not  to  sell  bat  to 
divide  the  property  among  them.     There  was  in 
point  of  fact  only  house  property  in  Aberdem, 
but  the  deed  would  have  been  quite  applicable  to 
large  landed  estate  if  the  truster  had  paoMsaed 
it.      Now,   on  the  question  of   vesting   I  must 
oome  to  the  conclusion,  though  I  see  some  difi- 
oulty,  that  the  fee  vested  on  the  death  of  the  Uf«- 
renting  widow.     It  would  have  vested  a  morU 
testate^  but  for  the  clanse  of  survivorship  ;  but 
with  reference  to  it  and  the  period  ref erreid  to  in 
it,  I  think  vesting  is  not  a  marte  iestatcrii  but  a 
morte  of  the  widow.  Then  with  respeist  to  conver- 
sion.    The  estate  which  he  leaves  is  real  estate, 
and  the  snccession  to  it  of  those  who  come  to  have 
right  to  it  is  to  be  taken  as  a  succession  to  heritage. 
The  question  with  reference  to  which  conveisian 
is  interesting  is  the  succession  of  his,  the  trostor's, 
successors.  A  child  of  his  who  is  his  suocemor  sur- 
Tived  the  widow  and  died,  and  the  qnestion  is  aa  re- 
gards the  succession  to  that  child,  and  it  depends 
on  whether  the  child  died  with  a  vested  right  to 
the  heritable  or  personal  estate.    But  it  was  heri- 
tage which  the  truster  left,  and  whatever  vested 
interest  a  child  of  his  snrviviug  the  widow  and 
afterwards  dying  had  vested  in  him  was  a  share 
of  heritage,  and  that  vested  interest  would  paat 
to  the  child's  heir  in  heritage.     It  nugfat  ha,n 
been  otherwise,  for  the  heritage  might  have  beeo 
converted  by  the  truster  into  personal  estate  be- 
fore his  death,  and  then  the  right  of  the  childno 
succeeding  him  would  have  been  a  right  to  per- 
sonal estate,  and  would  hare  been  passed  on  their 
deaths  to  their  heirs  in  mobiUbu*.     If  there  had 
been  a  sale  this  would  have  taken  plaoei     But  aa 
it  happens  it  had  never  been  converted    into 
money,  and  might  never  have  been.     Therefon 
on  the  whole  [matter  I  come  to  the  condosiaa 
that  there  was  no  conversion  here,  and  that  the 
estate,  small  as  it  is,  must  with  reference  to  the 
snccession  of  Jane  and  Margaret,  be  taken  aa  a 
rested  interest  in  heritable  property.     That  being 
so,  it  would  pass  to  the  heirs  in  heritage.     I  oaa 
make  no  distinction  because  the  property  is  ooIt 
house  property.     I  therefore  am  of  opinion  that 
the  vesting  took  place  as  from  Uia  death  of  the 
liferenting  widow,  and  that  there  was  no  conTer- 
sioD,  and  consequently  that  the  right  and  intenst 
of  the  predeceasing  child  must  be  regarded  as 
one   in   heritable   estate   paasiag    to    heim   in 
heritage. 

LoBD  Cbaiosoxi.— I  find  great  diAenlty  here, 
because  according  to  my  view  it  was  the  tmater% 
intention  that  if  the  estate  vras  sold  by  the  tms- 
tees  that  the  whole  proceeds  should  be  djatribotad 
among  his  children,  and  in  that  view  it  v 
able  succession.  It  appears  to  me  that  the  I 
tator  did  not  intend  that  a  part  of  his  family  ^ 
might  happen  to  predecease  the  period  of 
was  to  get  a  different  kind  of  estate  from  another 
part  of  his  family  who  might  happen  to  aorTiTt 
it.  All  were  to  get  the  nma,  wbeUier  heritabb  or 
moveable.      It  ia  almoat  impoasiUe,  I  think;  te 
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oonoeiTe  that  the  testator  intended  anything  but 
this.  The  trostees  sold  the  estate,  and  therefore 
the  result  is  what  the  truster  intended,  that  the 
whole  proceeds  should  be  equally  divided  among 
his  children,  and  that  there  was  conversion. 
There  was  a  power  of  sale  that  there  might 
be  a  distribution  for  the  benefit  of  his  childreu. 
I  know  of  no  case  countenancing  the  idea  of  dis- 
tribution of  heritage  to  some  of  the  children  and 
moveable  to  others.  Ko  doubt  Loid  Keaves  and 
Lord  Benholme  in  the  case  of  MadcenzU  v.  Mac- 
kemte  made  it  a  ground  of  judgment  that  conver- 
sion only  took  place  at  the  actual  time  of  sale,  but 
as  yet  there  has  been  no  decision  countenancing 
such  a  rsBolt  as  I  have  just  indicated,  and  I  must 
therefore  hold  that  there  was  conversion. 

LoBD  BoTHKBFUBD  CuiBX — I  agree  with  Lord 
Young.  I  think  the  first  question  to  be  deter- 
mined is  when  vesting  took  place.  I  am  of 
opinion  that  the  shares  vested  on  the  death  of 
the  widow.  There  is  a  plausible  argument  that 
Testing  was  postponed  till  the  date  of  the  distri- 
bation  of  the  estate.  But  that  is  a  date  of  vest- 
ing which  is  assigned  only  in  exceptional  cir- 
cnmstanoes,  and  I  think  we  have  here  nothing  to 
postpone  vesting. 

Then  comes  the  question,  What  kind  of  share 
vested  in  each  of  the  children  ?  Was  it  a  heritable 
or  was  it  a  moveable  jut  crediti.  We  must  consider 
whether  the  trust-deed  by  itself  operated  conver- 
sion. After  the  decision  in  tlie  case  of  Sfiep- 
pard!s  Trtuteet  v.  Sheppard,  which  was  decided 
•to  prevent  questions  of  this  kind  arising  in  the 
future,  I  cannot  doubt  but  that  the  trust-deed 
containing  a  mere  power  to  sell  did  not 
operate  conversion.  But  conversion  might  be 
effected  by  a  sale,  and  then  I  think  conversion 
will  occur  at  the  date  of  the  sale.  I  concur  in  the 
views  stated  by  Lord  Heaves  and  Iiord  Ben- 
bohoae  in  the  case  of  Mackenzie  y.  Maekemie.  I  do 
not  see  how  the  term  of  conversion  can  be  drawn 
back  to  an  earlier  date  than  the  sale.  I  am  of 
opinion  that  when  Jane  and  Margaret  died,  they 
died  vested  in  a  heritable  ^'u«  erediti,  which  trans- 
mitted to  their  heirs  in  heritage. 

LoBD  JuBTiCT-CuEBX — I  am  constrained  to 
agree  with  Lord  Toung,  for  I  see  no  other  extri- 
cation of  this  difficult  question.  As  a  general 
rule  it  has  always  seemed  to  me  that  conversion 
is  not  to  be  presumed  in  the  sale  of  property 
like  this.  It  could  hardly  happen  that  where  the 
tmster  clearly  intended  ins  children  should  share 
equally  in  his  fortune,  that  he  should  intend 
that  his  heir  in  heritage,  i.e.,  his  eldest  son, 
should  succeed  to  his  parent's  share  to  the  exclu- 
sion of  the  others.  I  do  not  know  any  case  in 
which  it  is  not  obvious  that  the  intention  of  the 
testator  was  exactly  the  reverse,  and  that  he  did 
not  make  it  quite  clear  that  his  view  and  ex- 
pectation was  tliat  there  was  to  be  an  equal  divi- 
sion. But  the  law  has  said  that  where  a  mixed 
snooession  is  left  to  the  trustees  with  a  power  of 
sale,  that  unless  that  sale  be  indispensable  to  the 
execution  of  the  trust,  the  heritable  estate  will  re- 
main heritable  and  not  be  held  to  be  converted. 
Therefore  if  in  the  ordinary  case  there  is 
»  provinon  that  in  the  event  of  one  of  the 
benefloiaries  dying  his  children  shall  succeed, 
the  obildien  so  succeeding  succeed  to  herit- 
able property,  and    therefore    the  eldest  son. 


who  is  heir  in  heritage,  excludes  all  the  rest. 
That  has  been  the  course  of  decision.  As  I 
have  said  in  the  discussion,  there  were 
several  judgments  in  this  Division  in  which 
we  held  that  the  notion  of  the  division  in  forma 
tpeeifiea  of  tenements  in  a  town  could  not  have 
entered  into  the  head  of  the  testator,  nor  could  be 
assumed  to  have  been  his  intention.  But  decision 
has  run  on  the  other  groove,  and  now  STieppard"/ 
Trustee)  has  decided  that  where  the  exercise  of 
a  discretionary  power  of  sale  conferred  on  the 
trustees  is  not  indispensable  to  the  execution  of 
the  trust,  and  has  not  been  executed,  there  is  no 
conversion.  This  is  a  very  special  case.  The 
trustees  had  power  to  hold  the  estate  in  forma 
tpeetfea,  and  only  sold  it  when  the  children  did 
not  by  a  majority  request  a  conveyance  of  it,  as 
contemplated  by  the  truster.  The  truster  did 
undoubtedly  contemplate  the  possibility  of  its 
being  sold.  The  question  is,  was  there  conversion 
and  when  ?  I  am  of  opinion  that  there  wm  no 
conversion  before  the  estate  was  sold,  and  I  agree, 
as  I  have  said,  with  the  result  at  which  Lord 
Toung  has  arrived. 

The  Court  found  "(1)  with  reference  to  the 
first  of  the  questions,  that  no  right  to  a  share  of 
the  heritable  estate  of  the  testator  vested  in  any 
of  bis  children  till  the  death  of  his  widow,  and 
that  the  share  that  would  have  fallen  to  his  son 
John  if  he  had  survived  her,  passed  to  bis  child- 
ren equally  in  terms  of  the  fourth  purpose  of  the 
testator's  settlement;  (2)  with  reference  to  the 
second  question,  they  are  of  opinion  that  the 
share  of  said  succession  efFeiring  to  Jane  Seton 
and  Mrs  Sim  vested  in  them  as  having  survived 
their  mother ;  and  (3)  that  their  shares  of  said 
succession  fell  to  their  heirs-at-law respectively." 

Cionnsel  for  Second  Parties — M'Lennan.  Agents 
—Philip,  Laing,  ft  Trail,  S.8.0. 

Counsel  for  Third  and  Fourth  Parties— Shaw. 
Agent^B.  C.  Gray,  S.S.O. 


Saturday,  July  3. 
FIRST    DIVISION. 

STEWART  V.  STEWART. 

Hvsbandand  Wife—Alitnent — JSestrietion  of  Ali- 
ment— Bemit  to  Accountant  to  Inquire  into 
Petitioner's  Circumgtaneet. 

In  an  application  by  a  husband  to  restrict 
the  amount  of  aliment  found  due  to  his  wife 
nnder  a  decree  of  separation  a  mentd  et  thoro 
and  for  aliment,  the  Court,  on  the  petitioner's 
averment  that  he  had  become  unable  to  pay 
the  sum   decerned   for,  remitted  to  an  ac- 
countant to  inquire  into  the  petitioner's  cir- 
cumstances. 
On  8th  January  1884  Mrs  Jane  M'Cabbin  or 
Stewart  raised  an  action  against  her  hnsband, 
Thomas  Stewart,  hatter  in  Glasgow,  concluding 
for  decree  of  separation  a  mentS  et  thoro,  and  for 
payment  of  a  yearly  aliment  of  £300. 

Decree  of  separation  a  mensd  et  thoro  was 
subsequently  pronounced  by  the  Lord  Ordinary, 
whose  judgment  was  affirmed  by  the  Second 
Division,    the    amount   of    aliment    being    by 
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amngement  flzed  at  £260  per  annum.  There 
were  two  children  of  the  marriage,  both  girls, 
who  when  the  decree  was  prononnoed  ware 
aged  fifteen  and  twelve  respectiyely. 

This  was  a  petition  by  Thomas  Stewart  to 
restrict  the  sum  of  aliment  payable  to  his  wife. 

The  petitioner  set  forth  the  soorces  of  his  in- 
come, and  averred  that  when  the  sum  of  £260 
was  arranged  he  was  anzions  to  deal  liberally 
with  his  wife,  bnt  that  he  now  fonnd  that  owing 
to  losses  in  bnsinesa,  and  to  other  canses  for 
which  he  was  not  responsible,  his  income,  now 
derived  wholly  from  private  investments,  was 
£184  per  annnm,  and  he  was  unable  to  pay  the 
aliment  agreed  on.  He  was  also  proprietor  of  a 
house  valued  at  £46  rental,  in  which  be  lived. 

He  offered  £62  per  annnm,  and  asked  to  be 
allowed  a  proof  of  bis  averments,  and  thereafter 
that  the  aliment  should  be  restricted.  He  stated 
his  desire  that  the  children  of  the  marriage  should 
now  live  with  him. 

Mrs  Stewart  lodged  answers. 

She  alleged  that  her  husband's  income  was  not 
less  than  £820  per  annnm.  She  denied  all 
knowledge  of  the  losses  stated  by  the  petitioner 
to  have  been  incurred  by  him,  and  averred  that 
the  snm  offered  was  totally  inadequate  for  her 
support  She  objected  to  the  proposed  removal 
of  her  daughters  to  live  with  the  petitioner. 

The  Oonrt  prononnoed  the  following  inter- 
locntor : — 

**Bemit  to  Mr  A.  Moore,  O.A.,  Glasgow, 
to  inqnire  into  the  circumstances  of  the 
parties,  and  to  report :  Grant  diligence  for 
the  recovery  of  writings,  and  commission 
to  the  said  accountant  to  examine  haven  and 
to  receive  their  exhibits." 

Counsel  for  Petitioner^— W.  O.  Miller.  Agents 
—Dove  &  Lookhart,  8.S.O. 

Counsel  for  Bespondent  —  Ure.  Agents — 
J.  P.  Bannerman,  W.S. 


Tuesday,  July  6. 
SECOND    DIVISION. 

FINLAT'S  trustees  v.  FINLAY. 

Suece$»Um — Legacy—  Vettiitg—Pottponement     of 
Payment. 

A  truster  directed  his  trustees  to  make 
over  his  business  to  his  sou  John,  subject  to 
payment  of  his  debts  and  to  payment  of  a 
"legacy  or  debt"  to  be  paid  by  him  to  the 
truster's  other  son  James  at  Uie  first  term 
of  Whitsunday  twenty  years  after  the  trus- 
ter's death,  it  being  declared  that  payment 
was  postponed  for  such  a  length  of  time  in 
order  that  John  might  not  be  unduly 
burdened  in  carrying  on  the  business.  Pro- 
vision was  also  made  that  the  trustees  should 
protect  the  interests  of  James  by  satisfying 
themselves  that  the  business  wm  being 
carried  on  to  profit,  and  if  it  was  not,  that 
they  should  wind  it  up  and  realise  it,  and 
invest  the  proceeds,  subject  to  the  "legacy 
or  debt "  to  James,  for  behoof  of  John,  and 
on  his  death  for  his  lawful  children.    John 


died  without  leaving  issue,  within  the  twcD^ 
yearn,  and  the  business  was  given  up.    SM 

(1)  that  the  business  was  hia,  and  the  laeti 
of  it  fell  to  be  administered  by  his  exeeatoE, 
subject  to  provision  for  the  legacy  to  Junes; 

(2)  that  the  legacy  vested  in  Jamei  a 
morte  teitatorii,  bnt  was  not  payable  for 
twenty  years  after  the  truster's  death ;  and 
(8)  that  James  was  entitled  to  discharge  it  on 
arranging  with  the  trustees  as  to  its  vilne  n 
a  legacy  not  payable  or  bearing  interest  till 
that  period  expired. 

William  Finlay,  cabinetmaker  n  Edinburgh,  ditd 
on  10th  February  1876,  survived  by  two  tons, 
James  Finlay,  a  farmer  in  New  Zealand,  and 
John  Finlay,  cabinetmaker  in  Edinburgh,  ind  1 
leaving  a  trust-disposition  and  settlement  and 
codicils  dated  3d,  4th,  and  8th  February  1876.  I 
By  this  settlement  he  appointed  certain  penona 
to  be  his  trustees.  He  left  to  his  elder  son  James 
Finlay  various  specific  legacies,  including  the  rent 
of  some  buildings  used  asworkahops,  which  weieto 
be  let  by  trustees  to  the  younger  son  John  Finlaj 
at  a  rent  of  £100  per  anniun.  By  the  last  clmse 
of  his  settlement,  in  respect  that  his  son  John  hid 
for  many  years  assisted  him  in  the  active  manage- 
ment of  his  business,  he  directed  his  trustees  to 
make  over  to  him  (John)  the  business  in 
Princes  Street  carried  on  by  him  (testator),  with 
the  leases  of  the  business  premises,  stock-in-trade, 
book  and  bill  debts,  fto.,  and  generally  the  whole 
of  the  estate  not  specially  destined— the  oon- 
veyance  to  be  burdened  with  his  debts  due  at  the 
time  of  his  death,  "and  also  with  a  l^acyor 
debt  of  £2000  sterling  in  favour  of  my  said  eldest 
son  James,  to  be  paid  to  him  by  his  brotfaet 
John  at  the  first  term  of  Whitsunday  twenty 
years  after  my  decease  (payment  of  the  aboTe 
legacy  or  bequest  being  postponed  by  me  for 
such  a  length  of  time  in  oider  that  my  son  John 
may  not  be  unduly  burdened  in  conducting  the 
said  business)  ;  and  in  the  event  of  my  son 
James  dying  before  the  said  legacy  becomes  pay- 
able to  bim,  then  I  direct  my  trustees  to  pay  and 
divide  the  same  equally  among  his  lawful  child- 
ren. "  The  testator  also  provided  that  in  order 
to  protect  the  interests  of  his  son  James  Finlay 
the  trustees  were  to  have  power,  and  were  directed 
to  take  means,  to  satisfy  themselves  that  the  said 
business  was  being  properly  and  profitably  car- 
ried on,  and  in  the  event  of  it  appearing  that  the 
business  was  not  being  carried  on  to  a  profit, 
they  were  directed  to  wind  up  the  same,  realise 
the  trust  estate,  and  invest  the  proceeds,  "subject 
alvrays  to  the  foregoing  legacy  or  debt  of  £2000  to 
my  son  James,"  for  behoof  of  John,  and  upon 
his  death  to  divide  the  estate  among  his  lawful 
children,  making  such  provision  for  his  widow, 
if  he  left  one,  as  they  might  think  proper. 

James  Finlay  was  married,  and  had  several 
children. 

The  business  continued  to  be  carried  on  by 
John  Finlay,  and  from  time  to  time  he  submitted 
to  his  father's  trustees  statements  showing  the 
position  of  the  business,  and  also  exhibited  to 
tbem  the  books  used  for  conducting  the  business, 
the  whole  business  assets  being  treated  as  falling 
under  the  settlement  and  forming  part  of  the 
testator's  personal  estate. 

John  Finlay  died  intestate  on  5th  Decem- 
ber 1885,  leaving  a  widow  but  no  children. 
His  widow  was  appointed  exeoutriz-daiive  ^ 
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reliot  In  oonaeqnenoe  of  John  Finlay's 
death  the  trustees  resoWed  to  disoontmne  Uie 
bnainesB,  and  Tarions  questions  arose  as  to  the 
duties  of  the  tmstees,  and  the  rights  of  the 
parties  interested,  in  these  oironmstanoes.  This 
Special  Oaae  was  therefore  laid  before  the  Court 
for  opinion  and  judgment. 

The  trustees  (first  parties)  maintained  that  they 
were  in  the  same  position  as  if  the;  had  resolyed 
to  wind  up  the  business  in  yirtne  of  their  power 
to  do  so  in  certain  eyents,  while  Mrs  John  Finlay 
(the  second  party)  maintained  that  the  assets  ot 
the  business  formed  part  of  the  intestate  estate 
of  her  husband,  and  fell  to  be  administered  by 
her  as  executrix,  subject  to  proper  provision  for 
James  Finlay's  "legacy  or  debt"  of  £2000. 
James  Finlay  (third  party)  maintained  that  be 
was  entitled  to  immediate  payment  of  bis 
legacy,  or  otherwise  to  have  it  invested  on  his 
account,  and  the  interest  paid  to  him  till  1896, 
and  then  the  principal  paid  over.  The  trustees, 
however,  and  Mrs  John  Finlay  (first  and  second 
parties)  maintained  that  the  legacy  was  absolutely 
postponed  till  1896,  to  which  postponement 
John's  death  and  the  giving  up  the  business  were 
immaterial ;  or  else  that  the  £2000  should  be 
invested  by  the  trustees  and  the  interest  paid  till 
1896,  and  then  the  principal.  The  tmstees  were 
willing,  if  the  legacy  were  held  vested  in  James 
Finlay  so  that  he  could  discharge  it,  to  arrange 
with  him  for  an  immediate  discharge,  and  James 
Finlay  maintained  that  he  could  give  such  dis- 
charge. 

James  Finlay's  children  were  fourth  parties, 
and  they  maintained  that  the  legacy  had  not 
vested  in  him,  and  in  any  case  was  not  payable 
till  1896. 

The  questions  stated  were  the  following: 
— "L  Do  the  assets  of  the  business  carried 
un  under  the  firm  of  William  Finlay  &  Son, 
as  at  the  date  of  the  death  of  John  Finlay 
on  6th  December  1885,  fall  to  be  administered 
by  the  parties  hereto  of  the  first  part,  as  trustees 
nnder  the  trust-dispositiou  and  settlement  of 
"William  Finlay?  Or,  Do  the  assets  of  the  said 
business  form  part  of  the  estate  of  John  Finlay, 
and  as  such  fsU  to  be  administered  by  the 
party  hereto  of  the  second  part  as  executrix-dative 
of  the  said  John  Finlay  ? 

"  n.  Is  the  effect  of  the  death  of  John  Finlay, 
and  the  consequent  discontinuance  of  the  busi- 
ness hitherto  carried  on  under  the  firm  of 
William  Finlay  A,  Son,  to  entitle  James  Finlay 
to  demand  immediate  payment  of  the  legacy  of 
£2000  bequeathed  to  him  by  his  father,  or  at 
least  to  demand  that  interest  be  paid  to  him 
periodically  upon  the  said  sum  of  £2000  from  the 
date  of  the  discontinuance  of  the  business  up  to 
the  term  of  Whitsunday  1896,  when  the  legacy 
itself  becomes  payable  in  terms  of  the  settlement 
of  William  Finlay  7 

"  m.  Has  the  said  legacy  of  £2000  vested  in 
James  Finlay  to  the  effect  of  bis  now  being  in  a 
position  to  discharge  the  same  xmder  an  arrange- 
ment for  that  purpose  between  him  and  the 
parties  hereto  of  the  first  and  second  parts  ? 

A  fourth  question  was  also  stated  relating  to 
the  administration  of  certain  subjects  specially 
bequeathed  to  James  Finlay,  and  in  which  he 
■lone  was  interested,  but  the  Oonrt  having  ex- 
pressed the  opinion  that  the  subject  was  a  matter 
under  the  discretion  and  administration  of  the 


trastees,  the  question  was  withdrawn. 

The  trustees  argued — The  event  which  had 
ooonrred,  viz.,  the  death  of  John  Finlay  and  the 
consequent  stoppage  of  the  business,  was  not  pro- 
vided for  by  Mr  Finlay's  settlement.  The  trustees 
therefore  Were  in  the  same  position  as  they  would 
have  been  if  they  had  resolved  to  wind  up  the 
business  during  John  Finlay's  lifetime,  as  the 
business  really  belonged  to  the  trustees. 

The  party  of  the  second  part  argued— The 
business  belonged  truly  to  John  Finlay,  and  when 
he  died  the  assets  of  the  business  became  part 
of  his  estate,  and  as  such  fell  to  his  executrix. 
The  £2000  was  not  to  be  paid  to  James  Finlay 
until  twenty  years  after  the  death  of  the  testator. 
That  was  a  condition  of  the  legacy. 

The  party  of  the  third  part  argued— If  the 
testator  had  not  stated  his  reason  for  postponing 
the  payment  of  the  legacy,  then  it  might  have 
been  held  that  the  condition  was  absolute.  But 
here  the  reason  was  given  that  John  Finlay 
should  not  be  hampered  in  his  conduct  of  the 
business.  John  was  now  dead,  and  the  business 
about  to  be  wound  up,  so  that  the  necessity  for 
the  condition  no  longer  existed,  and  the  legacy 
became  immediately  payable — Annandaiey.  Ifue- 
niven,  June  9,  1847,  9  D.  1201 ;  Lewit  and  Others 
{Alezander'i  Trutteei)  v.  Waters  and  Others,  Jan. 
15,  1870,  8  Macph.  414 ;  Robertson  v.  JDavidsem, 
Nov.  24,  1846,  9  D.  152;  Lueas'  Trustees  y.  Puttar 
and  Others,  Feb.  18,  1881,  8  B.  602 ;  PreUy  and 
NeuMgging  v.  Stewart  (Hunter's  Trustees),  i/laKii 
2,  1854,  16  D.  667.  The  sum  of  £2000  vested  in 
James  Finlay  a  morie  teitatoris.  What  was  to  be 
paid  to  John's  children  was  to  be  paid  only  after 
the  £2000  was  paid.  This  was  a  present  legacy 
the  payment  of  which  was  postponed —  Waters  and 
Others  (  Waters'  Trustees)  v.  Waters,  Deo.  6, 1884, 
12  K.  253. 

The  parties  of  the  fourth  part  argued — The 
legacy  of  £2000  did  not  vest  in  James  Finlay  a 
morte  testatoris,  and  was  not  payable  to  James 
Finlay  until  Whitsunday  l?i%6—Bry son's  Trustees 
V.  Clark,  <£«.,  Nov.  26,  1880,  8  R.  142 ;  Eowat's 
Trustees  v.  Howat,V>eia.  17,  1869,  8  Macph.  337  ; 
Thorbum  v.  Thorbum,  Feb.  16,  1836,  14  B. 
485  J  Foulis  V.  I/'ouUs,  Feb.  8,  1857,  19  D.  362. 

At  advising — 

liOBD  Justios-Olxbk — This  Special  Case  is 
presented  to  us  for  opinion  and  judgment  under 
the  following  circumstances — William  Finlay, 
sometime  a  cabinetmaker  in  Princes  Street,  Edin- 
burgh, died  on  the  10th  February  1876,  leaving 
a  trust-disposition  and  settlement  dated  shortly 
before  his  death.  By  this  settlement  he  left  to 
bis  son  John  Finlay  his  business  in  Princes 
Street,  and  to  his  son  James  the  sum  of  £2000. 
He  gave  his  trastees  power  to  satiafy  themselves 
that  the  business  was  being  carried  on  by  bis  son 
John  in  a  proper  and  profitable  manner.  If  the 
business  was  not  being  carried  on  to  a  profit  he 
directed  his  trustees  to  wind  up  the  business  and 
realis«  the  estate. 

The  substance  of  the  settlement  therefore  is, 
that  there  is  a  lease  of  the  business  to  John 
Finlay,  and  a  legacy  of  £2000  is  left  to  James 
Finlay,  but  subject  to  this  provision  that  it  is  not 
to  be  paid  to  James  until  the  first  term  of  Whit- 
sunday twenty  years  after  the  decease  of  the 
testator.  The  testator  in  his  settlement  states 
as  his  reason  for  so  postponing  the  payment  of 
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this  legacy  that  Ub  son  John  might  not  be 
hampered  in  the  oonrse  of  his  bosineffi.  The 
testator  died  in  1876,  and  his  son  John  died  in 
December  1886,  leaying  a  widow  but  no  child- 
ren. Now,  the  qaestion  we  are  asked  to  give  our 
judgment  upon  is,  whether  this  legacy  of  £2000 — 
the  sole  reason  for  which  the  payment  of  it  was 
deferred  having  now  ceased — is  still  to  be  retained 
by  the  trustees  under  William  Finlay's  settle- 
ment till  the  period  of  twenty  years  has  elapsed? 
This  case  is  raised  in  rather  an  nnnsnal  way, 
because  this  case  presents  two  peculiarities  which 
did  not  occur  in  any  of  the  cases  referred  to — 
fint,  the  term  of  payment  is  postponed,  not  until 
the  ocourreDoe  of  an  uncertain  contingency  as  in 
the  case  of  Annandale  and  others  of  that  class, 
bat  to  a  day  certain — twenty  years  after  the  tes- 
tator's death;  and  teeondly,  we  have  not  to  search 
after  the  testator's  reason  or  motive  for  the  post- 
ponement as  in  most  instances,  for  he  explains 
this  in  the  clearest  terms,  although  when  ex- 
plained it  is  obviously  inadequate.  He  postponed 
the  payment  for  twenty  years  in  order  that  his  son 
John  might  not  be  overburdened  in  carrying  on 
the  business.  But  he  forgot  to  provide  for  two 
events  which  have  both  happened,  namely,  the 
death  of  John  and  the  consequent  winding-up 
of  the  business,  in  either  of  which  cases  the 
object  of  postponing  the  legacy  to  James  dis- 
appears entirely. 

As  the  case  now  stands,  there  is  no  interest  to  be 
served  by  the  postponement  of  the  period  of  pay- 
ment, unless  one  be  found  in  the  existence  of 
children  of  James,  who  are  now  represented  in  this 
Special  Case.  It  was  right  and  necessary  that  they 
should  be  so,  as  if  we  had  come  to  the  conclasion 
that  this  legacy  did  not  vest  until  the  period  of 
payment  they  might  well  have  been  entitled  to 
object  to  any  anticipation  of  that  period.  Bat  I 
have  come  to  be  of  opinion  that  it  vested  a  morte 
tettaUrrit,  and  that  conseqaently  James  Finlay 
is  entitled  to  transact  with  the  trustees  in  regard 
to  it  The  right  conferred  on  James  Finlay's 
children  is  no  other  than  the  law  would  have 
implied. 

All  these  cases  of  vesting  depend  on  expressed 
or  implied  intention.  In  general,  legacies  are 
held  to  vest  a  morte  tettatorit  unless  the  contrary 
be  clearly  indicated,  and  as  a  general  ruin  when 
the  term  of  payment  is  postponed  by  reason  of 
interests  personal  to  a  third  party,  the  presump- 
tion that  it  was  intended  to  vest  from  the  testa- 
tor's death  will  not  be  avoided.  Here  the  object 
of  postponing  the  term  was  not  only  not  personal 
to  the  legatee,  but  has  entirely  ranished,  and  I 
am  therefore  of  opinion  that  the  trustees  may 
with  propriety  pay  over  the  value  of  the  legacy 
to  James  Finlay,  and  accept  his  discbarge.  But 
they  must  limit  their  payment  to  the  present 
Talne  of  a  sum  of  £2000  payable  in  1896. 

LoBD  BOTHXBFUKD  O1.1BK — I  am  of  the  same 
opinion  as  to  the  qaestion  of  the  legacy  of 
£2000  on  which  the  chief  argument  was  advimoed 
to  us.  I  think  that  the  legacy  vested  a  tnorU 
tatatorii,  but  that  it  did  not  become  payable 
until  twenty  years  after  the  death  of  the  testator. 
The  consequence  of  the  vesting  of  the  legacy  as 
I  have  said  is  that  James  Finlay  can  discharge 
the  legacy  if  he  can  agree  with  the  trustees,  but 
the  consequence  of  the  postponement  of  payment 
for  twenty  years  is  that  it  is  not  payable  until 


that  period  arrives,  and  conseqaently  no  interest 
can  run  on  the  amount  until  that  period.  The 
legacy  will  either  remain  in  the  trustee,  or  if 
they  can  transact  with  James  Finlay  they  may  do 
so,  and  the  legacy  may  be  effeotnally  discharged 
by  the  trustees. 

Our  opinion  is  also  asked  on  the  first  question, 
and  my  opinion  as  regards  that  is  that  the  laseis 
of  the  business  of  William  Finlay  &,  Son  form 
part  of  the  estate  of  John  Finlay.  These  assets 
formed  part  of  his  property  at  bis  death,  and 
therefore  fall  under  the  adminiBtistion  of  bis 
executrix-dative. 

LoBD  M'Labxn— I  ooneoi. 

LoBD  Youiiaand  Losd  Csaiohili,  were  absent 

The  Court  ptonouned  the  following  interlo- 
cutor : — 

"  The  Lords  having  heard  counsel  for  the 
parties  on  the  Special  Case,  answer  in  the 
negative  the  first  of  the  alternatives  of  the 
first  question  therein  put,  and  the  second 
alternative  in  the  affirmative,  snbject  to  the 
declaration  that  provision  must  be  made  for 
payment  out  of  the  assets  of  the  business 
of  the  sum  of  £2000  bequeathed  to  James 
Finlay ;  and  answer  the  second  question  in 
the  negative,  and  the  third  in  the  affirma- 
tive." 

Counsel  for  Parties  of  the  First  Part  (Trus- 
tees) —  Macfarlane.  Agent — William  Finlay, 
S.S.C. 

Counsel  for  Party  of  the  Second  Part  {}ia 
Helen  Brown  or  Finlay) — Comxie  Thomson. 
Agent— Charles  S.  Taylor,  S.S.C. 

Counsel  for  Third  Party  (James  Finlay)— 
Guthrie.     Agent— William  Steel,  S.S.C. 

Counsel  for  Fourth  Parties(James  Finlay's  Child- 
ren)— Dickson.    Agent— John  Macpherson,  W.S. 


Wednesday,  July  7. 

FIRST    DIVISION. 

[Sheriff  of  Lanarkshire. 

DOWNS   V.   GOURLAY    (WILSON'S   TBUSTEE). 

Bankruptcy— BanknipU^    {Scotland)    Ad  1856 

(19  and  20  Viet.  c.   79),  tee*.  137,  140,  147— 

Aliment— Bastard— Ranking. 

Held  that  the  mother  of  an  ill^timate 
child  is  entitled  to  rank  as  a  creditor  upon  the 
bankrupt  estate  of  the  father  in  respect  of 
her  claim  for  aliment 

Quettion — ^Whether  a  discharge  of  future 
claims  for  aliment  is  operated  by  a  discharge 
under  the  Bankruptcy  (Scotland)  Act  1856? 
On  23d  April  1883  Jessie  Downs  gave  birth  to  an 
illegitimate  daughter,  of  which    Joseph  Wilson 
junior,  who  resided  at  105  Hill  Street,  GomethiU, 
Qlasgow,  and  carried  on  business  as  a  confec- 
tioner in  Glasgow,  was  admittedly  the  father.         I 
Wilson  regularly   paid  for  the  support  of  the        ' 
child  until  his  death  on  27th  April  1885. 

After  his  death  John  Qourlay,  chartered 
accountant,  Olasgow,  was  appointed  jadidal 
factor  on  his  estates.     Subsequently  his  estates 
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were  sequestrated  and  Mr  Gourlay  was  appointed 
tmstee. 

On  28th  Angast  1885  Downs  lodged  in  the 
sequestration  an  affidavit  and  claim  for  £88  for 
aliment  of  her  daughter  at  the  rate  of  £8  per 
annum  from  27th  April  1886,  the  date  of  Wilson's 
death,  nntil  the  child  should  attain  the  age  of 
thirteen  years.  The  trustee  admitted  this  claim 
to  the  extent  of  7s,,  being  the  aliment  dne  by  the 
bankrupt  for  the  child  up  to  the  date  of  the 
sequestration.  Quoad  vUra  he  rejected  the  claim 
as  one  which  could  not  be  ranked  under  the 
Bankruptcy  Act 

Downs  appealed  to  the  Sheriff. 
A  similar  claim  was  made  by  Downs  in  respect 
of  the  aliment  of  another  child  by  Wilson,  a  son, 
who  was  not  born  till  some  months  after  Wilson 
died. 

The  trustee  rejected  this  claim  in  toto  on  the 
same  grounds,  and  Downs  appealed  to  the 
Sheriff. 

On  29th  August  1886  the  Sheriff-Substitute 
(Ebseinb  Mubba.?)  pronounced  this  inter- 
locutor in  the  former  case:  —  "Finds  (1) 
that  the  claim  now  in  dispute  (being  one 
for  inlying  expenses  and  aliment  for  an 
illegitimate  child  of  the  bankrupt,  of  which 
the  paternity  is  admitted  at  the  bar)  is  a  con- 
tingent claim  of  which  the  amount  depends  on 
the  contingency  of  the  child's  survival :  Finds  (2) 
that  pursuer  is  entitled  to  a  ranking  for  the  same, 
on  the  footing  that  the  yearly  amount  is  £8,  as  a 
oontingent  claim:  Therefore,  primo  loco,  ap- 
points the  respondent,  the  trustee,  to  value  the 
appellant's  claim,  in  terms  of  section  68  of  the 
Bankruptcy  Act  of  1856 :  Reserving  to  pro- 
nounce further. 

"HoU.—  .  .  The  question  as  to  the  claim  for  the 
aliment  of  an  illegitimate  child  in  case  of  the  bank- 
raptoy  of  the  father  is  one  of  some  nicety.  In  the 
somewhat  old  case  of  Marjoribanki  t.  Amot,  in 
1831,  10  Sh.  79,  the  Oonit  imdoabtedly  held 
that  the  mother  of  an  illegitimate  child  was  en- 
titled to  raise  an  action  against  the  father  after 
his  discharge  in  bankruptcy  for  arrears  of  aliment. 
The  Court  held  that  he  still  remained  liable.  Lord 
Balgray  remarking  that  this  was  a  claim  wbicdi 
arose  ex  dAita  wituraU.  But  this  doctrine  is 
much  affected  by  subsequent  oases.  The  Court 
have  varied  their  views  as  to  tuna  debita,  and  the 
decisions  are  not  quite  consistent;  but,  on  the 
whole,  the  Sheriff-Substitute  thinks  that  the 
proper  view  to  be  taken  is,  that  a  claim  for 
aliment  is  a  contingent  or  conditional  obligation 
existing  before  sequestration,  and  even  emerging 
as  a  cUim  to  a  certain  extent  before  sequestra- 
tion, but  the  greater  amount  thereof  depending 
on  future  contingencies.  The  case  of  Garden 
or  Fraier  v.  M'lver,  15th  June  1860,  22  D.  1190, 
is  considerably  in  point,  especially  Lord  Wood's 
remarks  as  to  conthigent  claims  and  conditional 
obligations  ;  and  still  more  so  are  Lord  Ivory's 
remarks  in  Olarlaon  v.  Fleming,  20  D.  1127.  In 
the  latter  case  Lord  Ivory  distinctly  lays  down 
that  the  liability  for  an  illegitimate  child  is  not  a 
debt  ex  debito  naturali,  but  an  ordinary  debt, 
thereby  takes  away  the  basis  of  Lord  Balgray 's 
view  in  Marjm'ibanke. 

"In  the  cases  of  Butiell,  12  Sh.  613,  and 
Milcheli,  2  R.  930,  it  was  held  that  a  man  could 
not  get  the  benefit  of  eesaio  without  agreeing  to 
pay  out  of  his  future  earnings  for  the  child  if  it 


lived.  The  necessary  inference  is  that  the 
proper  course  for  the  mother  was  to  claim  in  the 
cessio,  and,  as  a  creditor,  object  to  the  father's 
discharge,  for  it  would  have  been  unnecessary  for 
her  to  do  so  if  a  discharge  had  not  the  effect  of 
cutting  off  her  claim." 

A  similar  interlocutor  was  pronounced  in  the 
other  case. 

The  trustee  appealed  to  the  Court  of  Session  in 
terms  of  section  170  of  the  Bankruptcy  (Scot- 
land) Act  1866,  and  argued  that  this  was  not  a 
debt  which  fell  under  the  provisions  of  the  Act. 
This  debt  was  an  inextinguishable  obligation 
arising  ex  jure  naturaU — Marjoribanki  v.  Amot, 
November  80,  1831,  10  S.  79,  1  Bell's  Com.  316  ; 
Thamton  v.  Weitwood,  February  26,  1842,  4  D. 
833 ;  TvMoeh  v.  PoOoek,  February  3,  1847,  9  D. 
682 ;  Oorrie  v.  Adair,  February  24,  1860,  22  D. 
897.  Bat  the  debts  with  which  the  statute  dealt 
were  completely  extinguished  by  discharge — 19 
and  20  Vict.  c.  79,  sees.  187,  140,  and  147. 

Argued  for  the  respondent  —  The  mother 
had  a  ju»  credili  against  the  father's  estate  for 
the  aliment  of  an  illegitimate  child — 1  Bell's 
Com.  685,  648;  Bell's  Frin,  sec.  2062.  The 
mother's  claim  rested  upon  the  child's  claim 
against  both  parents — Marjoribanki  v.  Amot  had 
been  overruled  ;  Oairdner  v.  Morrii,  February 
8, 1848, 10  D.  660 ;.  Olarkion  t.  Fleming,  July  7, 
1858,  20  D.  1224;  Bruee  t.  Steven,  December 
6,  1863,  2  Macph.  208.  In  Marjoribanki  v. 
Amoi,  as  in  Tuttoeh  v.  PoUoek,  the  claim  was 
not  for  a  ranking  but  for  future  aliment 

At  advising — 

LoBD  FBxsmxMT — I  am  of  opinion  that  the  in- 
terlocutor of  the  Sheriff-Substitute  is  right.  He 
finds  "(1)  that  the  claim  now  in  dispute  (being 
one  for  inlying  expenses  and  aliment  for  an  ille- 
gitimate child  of  the  bankrupt,  of  which  the 
paternity  is  admitted  at  the  bar)  is  a  oontingent 
claim  of  which  the  amount  depends  on  the  con- 
tingency of  the  child's  survival :  Finds  (2)  that 
appellant  is  entitled  to  a  ranking  for  the  same  on 
the  footing  that  the  yearly  amount  is  £8  as  a  oon- 
tingent daim :  Therefore,  ftrima  loco,  appoints 
the  respondent,  the  trustee,  to  value  the  appel- 
lant's claim  in  terms  of  section  63  of  the  Bank- 
ruptcy (Scotland)  Act  1856." 

The  question  here  is,  whether  the  mother  was 
a  proper  creditor,  for  if  she  was  then  there  is  no 
answer  to  her  claim.  I  think  the  mother  of  an 
illegitimate  child  is  always  entitled  to  sue  the 
putative  father  for  a  contribution  towards  the 
maintenance  of  the  child  so  long  as  it  is  unable 
to  maintain  itself,  on  the  ground  that  the  claim  is 
one  of  debt.  It  does  not  matter  whether  it  is  an 
ordinary  debt  or  a  right  arising  out  of  natural  law. 
It  is  a  debt  incurred  by  the  father  having  begotten 
the  child,  when  that  fact  is  proved  or  admitted.  I 
do  not  think  that  this  is  a  rule  confined  to  the 
circumstances  of  this  particular  case.  It  must 
hold  good  as  a  general  rule,  and  accordingly  I  think 
the  mother  is  entitled  to  rank  upon  the  estate. 
This  case  is  a  good  illustration  of  the  hardship 
which  would  arrive  if  she  could  not  rank,  for  here 
the  bankrupt  is  dead,  and  so  if  she  did  not  rank 
she  and  her  child  would  never  receive  a  penny. 

LoBD  Mxrax — I  am  of  the  same  opinion,  and 
have  no  doubt  as  to  the  general  rule.  The 
mother  is  a  creditor,  and  is  tiierefore  entitled  to 
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recover  from  the  father,  and  her  claim  is  not 
affected  by  his  having  become  a  bankrapt 

LoBD  Shand — I  am  of  the  Bame  opinion. 
The  cUitu  for  the  aliment  of  an  illegitimate  child 
is  against  both  parents.  The  claim  arises  from 
the  father  and  mother  being  the  oanse  of  the 
child's  existence.  Primarily  it  is  the  child's 
claim,  but  as  the  mother  is  bonnd  to  maintain 
the  child,  she  has  a  claim  aginst  the  father  for 
contribution.  Whether  the  claim  is  the  claim  of 
the  child  or  the  claim  of  his  mother,  it  is  the 
claim  of  a  creditor,  and  accordingly  I  think  that 
the  mother  is  entitled  to  rank  on  the  bankrupt 
estate  of  the  admitted  father  of  the  illegitimate 
child.  It  is  not  necessary  for  as  to  decide 
whether  a  discharge  under  the  Bankruptcy  Act 
operates  a  discharge  of  all  claims  for  future  ali- 
ment. I  can  very  well  see  that  a  new  debt  may 
arise  as  each  term  arises. 

LoBD  Adah  concurred. 

The  Court  affirmed  the  interloontor  of   the 

Sheriff-Substitute. 

Counsel  for  the  Trustee  (Appellant) — ^Dickson. 
Agents — Hamilton,  Kinnear,  k  Beatson,  W.S. 

Counsel  for  Downs  (Bespondent) — Orr.  Agents 
— ^Fodd,  Simpson,  &  Harwiok,  W.S. 


Wednesday,  July  7. 

FIRST    DIVISION. 

[Lord  Kinnear,  Ordinary. 
BARR's  trustees  V.  BABR  &  SHEARER. 

PartnenMp — Contraet  of  Copartnery — Parole 
Evidence— Proof. 

A  conlraot  of  copartnery  provided  that  the 
annual  balance-sheet  when  docqueted,  or  if 
not    docqueted,    after  the   expiry    of   two 
months   without    objections    being    stated, 
should  be  conclusive  between  the  partners. 
The  partners  acted  in  conformity  with  the 
provisions  of  the  contract  for  nine  years. 
On  the  death  of  one  of  them  his  trustees 
sued  the  surviving  partner  for  a  balance 
which  they  alleged  was  due  by  the  firm  to 
the  trust-estate.     The  defender  averred  that 
he    had   signed  the  balance-sheet   on    the 
understanding  that  a  verbal  agreement  should 
have  effect,  and  that  the  valuations  upon 
which  the  balance-sheets  were  based  were 
utterly  inaccurate.     Held  that  it  was  incom- 
petent for  the  defender  to  prove  these  aver- 
ments provi  dejure. 
Provost  Barr,   John  Howatson    Thomson,   and 
Matthew  Barr  were  partners  of  the  firm  of  Barr 
A,  Shearer,  shipbuildeni,  Ardrossan,  nnder  a  con- 
tract of  copartnery  dated  18th  November  1874. 
By  this  contract  it  was  provided  that  the  co- 
partnery should  commence  as  on  the  31st  day  of 
March  1874,   and  that  the  whole  stock,   plant, 
machinery,    utensils,  and    assets  belonging   to 
Provost  Barr  should,   after    providing  for  the 


liabilities  of  the  bosiness  previously  carried  ob 
by  him,  be  transferred  to  the  copartnery  it  the 
agreed-on  value  of  £3100,  Provost  Barr  being 
entitled  to  interest  thereon  at  4  per  cent,  pay- 
able before  the  balance  of  profit  or  loss  in  eadi 
year  was  struck. 

By  the  third  article  it  was  provided  that  "  the 
profits  and  losses  of  the  copartnery  shall  belong 
to  and  be  borne  by  the  first  party  to  the  extern 
of  six-eighths,  the  second  party  to  the  extent  of 
one-eighth,  and  the  third  party  to  the  extent  of 
one-eighth  thereof."  By  the  fifth  article  it  wu 
provided  that  ' '  regular  and  distinct  books  eon- 
taining  the  whole  transactions  of  the  oopaitnatj 
shall  be  kept,  which  shall  be  brought  to  a  jwt 
and  tme  balance  yearly,  as  at  the  81st  day  of 
March  in  each  year,  and  within  the  next  two 
months  the  balance-sheet  shall  be  docqueted  by 
the  parties  as  approved  and  correct ;  and  failing 
their  dooqueting  it  within  that  period  it  shall  be 
held  as  approved  and  correct,  unless  any  of  the 
parties  shall  within  that  period  state  in  writing 
to  the  other  parties  specific  objections  thereto, 
in  which  case  these  objections  shall  forthwith  be 
submitted  to  and  disposed  of  by  the  arbiter  after- 
named  and  designed,  whose  decision  thereanent 
shall  be  final,  and  who  shall  dooqnet  the  balance- 
sheet  either  as  it  originally  stood,  or  with  saeh 
alterations  as  he  shall  deem  just,  which  balanoe- 
aheet  when  docqueted  or  held  as  approved  and 
correct  as  aforesaid  shall  conclusively  fix  for  the 
purposes  of  this  copartnership  the  profit  and  loa 
of  the  year  embraced  in  it,  and  the  snms  due  to 
or  by  each  partner  at  the  dose  thereof  in  acooont 
with  the  copartnership."  And  by  the  eigktb 
article  it  was  provided  that  "  upon  the  expiiy  ot 
earlier  termination  of  this  copartnery  the  wbola 
assets  and  goodwill  thereof  shall  be  oonvatted 
into  cash,  its  liabilities  discharged,  and  ths 
balance  divided  among  the  parties  acoording  to 
their  respective  interests  therein." 

Matthew  Barr  died  in  1877,  and  Prorost  Bair 
acquired  his  share.  On  2d  April  1884  Frovort 
Barr  died.  Shortly  after  his  death  his  tmitees 
intimated  to  Mr  Thomson  their  declinatoie  to 
become  partners  in  the  concern,  and  on  29th 
April  Mr  Thomson  intimated  to  the  trosteea,  in 
terms  of  the  contract  of  copartnery,  that  he  wm 
unable  to  carry  on  the  business  on  his  owa 
account,  and  that  it  would  have  to  be  wound  up. 
The  trustees  then  employed  a  firm  of  abip- 
builders  to  value  the  contents  of  the  shipbnilding 
yard,  and  their  valuation  brought  out  the  sum  of 
£6960.  On  8th  April  1885  the  tmstecs  pre- 
sented a  petition  for  sequestration,  and  for  the 
appointment  of  a  judiciid  factor  to  wind  np  the 
concern.  But  on  the  3d  July  1886  Mr  Thomaon 
proposed  that  the  affairs  of  the  firm  ahonld  be 
wonnd  up  under  the  provisions  of  the  oontiact 
of  copartnery,  and  this  proposal  was  aoeqited 
by  the  tmstees.  On  6th  August  1885  the  diip- 
building  yard  and  its  contents  were  sold  for 
£6960.  At  the  annual  balance  on  Slat  Maiefa 
1884  (two  days  before  Provost  Barr's  death)  the 
firm  of  Barr  &  Shearer  owed  the  Bank  of  Seat- 
land  on  overdraft  the  sum  of  £13,918,  4a.  6d., 
against  which  the  bank  held  as  aecoii^  a  vahi- 
able  property  in  Ardrossan  belonging  to  Piovort 
Barr.  The  trustees  on  8th  January  1885  mads 
a  payment  on  account  of  interest  of  the  debt, 
and  afterwards  the  Bank  of  Scotland  realised  the 
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aeonrity,  and  applied  the  proceeds,  £11,860,  at 
15th  May  1886,  in  payment  pro  iarUo  of  the 
overdiaft  The  balance  of  the  debt,  with  in- 
terest down  to  6th  Angnst  1886,  was  on  that  date 
paid  by  the  trustees  to  the  bisink.  Farther,  it 
had  been  arranged  between  the  parties  that  the 
expenses  oonnected  with  the  application  for  the 
appointment  of  a  judicial  factor,  and  in  making 
np  a  title  to  the  ships,  shonld  be  paid  out  of  the 
£6960,  the  proceed  of  the  shipbnilding  yard, 
Ac,  and  these  sums,  amounting  to  £187,  Is.  8d., 
were  dednoted,  leaying  a  balance  of  £6772, 
18b.  4d.,  whi<^  was  reoeiTed  by  the  trustees. 
The  assets  of  the  firm,  other  than  the  ship- 
building yard,  to.,  consisted,  as  shown  by  the 
balance-sheet  as  at  Slst  March  1886,  of  outstand- 
ing accotints  due  to  the  firm,  amounting  to  about 
£2900,  and  there  were  outstanding  trade  debts, 
not  exceeding  £200,  due  by  the  firm. 

The  trustees  alleged  that  a  balance  of  £8000 
was  due  by  the  firm  to  the  trust-estate,  that  the 
assets  of  the  firm  were  insufficient  to  meet  this 
debt,  and  that  under  the  third  article  of  the  deed 
of  copartnery  one-eighth  of  the  loss  fell  to  be 
contributed  by  Mr  Thomson.  Mr  Thomson 
denied-  liability,  and  alleged  that  he  was  the 
firm's  creditor  for  £8721. 

The  trustees  brought  this  action  of  count, 
leokoning,  and  payment  against  Mr  Thomson, 
concluding  for  payment  of  £2000. 

The  defender  averred  (in  answer  to  Oond.  16 
for  the  pursuer) — '  'That  from  the  commencement 
of  the  copartnery  in  1874  up  till  the  date  of  his 
death  in  1884  the  late  Frovest  Barr  incurred 
accounts  as  an  individual  to  the  firm  of  Barr  & 
Shearer  for  large  amounts.  Tbese  accounts  were 
for  repairs  on  yessels  of  which  Provost  Barr  was 
owner ;  materials  supplied  and  work  done  for  a 
oo«l  work  at  Donra,  of  which  he  was  proprietor ; 
repairs  on  machinery  belonging  to  a  printing 
establishment  carried  on  by  him  in  Ardrossan  ; 
and  material  supplied  and  work  done  for  house 
property  in  Ardrossan  of  which  he  was  proprietor. 
The  amount  of  these  accounts,  nnder  deduction 
of  the  annual  salary  of  £60  due  by  the  firm  to 
Provost  Barr,  and  the  amounts  of  contra  accounts 
for  goods  and  materials  supplied  by  him  to  the 
firm  was,  conform  to  abstract  of  accounts  pro- 
duced herewith,  £8721,  lOs.  7d.  No  part  of  this 
sum  was  ever  paid  by  Provost  Barr  to  the  firm. 
At  the  first  annual  balance  made  after  the  com- 
mencement of  the  copartnery,  the  amount  of  the 
aooounts  incurred  by  Provost  Barr  during  the 
preceding  year,  and  which  amounted,  after  de- 
duction of  the  salary  due  to  him  by  the  firm,  to 
£3308,  16s,  6^. ,  was  entered  in  the  list  of  out- 
standing aooounts  in  the  draft  balance-sheet 
prepared  by  the  said  Matthew  Barr,  otherwise 
Matthew  Barr  Findlay.  At  the  request  of  Provost 
Barr,  this  sum,  subject  to  discount  of  £10  per 
oent.,  was,  in  the  adjusted  balance-sheet,  de- 
ducted from  the  amount  of  his  capital  account, 
to  which  had  been  added  his  share  of  profits  then 
calctilated  upon  the  year's  business.  This  mode 
of  disposing  of  the  amount  due  by  Provost  Barr 
to  the  firm  was  adopted  on  an  obligation  being 
given  by  him  that,  shonld  oircnmstanoes  arise 
necessitating  a  new  valuation  of  the  buildings, 
machinery,  and  stock-in-trade  belonging  to  the 
firm  being  made,  which  were  entered  in  the 
balance-sheet  at  a  valiution  put  on  them  by 


Provost  Barr  himself,  and  the  new  valuation 
be  less  in  amount  than  his  valuation,  he  would 
make  np  the  difference  to  the  extent  of  the  sum  then, 
or  any  sums  which  might  thereafter  be,  deducted 
from  his  capital."  The  defender  further  averred 
that  the  valuation  of  the  buildings,  machinery,  and 
stock-in-trade  was  utterly  extravagant  It  was  ad- 
mitted that  the  balance-sheets  from  1875  to  1879 
inclusive  were  docqueted,  and  that  those  from 
1880  to  1883  inclusive  were  not  docqueted. 

There  was  produced  the  following 

"  Balance-Sheet  of  Barr  &  Shearer,  Shipbuilders, 

Ardrossan,  dated  31st  March  1875. 

Assets. 

I.— Property,  &•(. 

Erections,  per  last  balance,   . 

Machinery,  tools,  &c.,  per  do.. 


//.—Sioct. 

Timber,         .        .         j£4.30S    4  7i 

Iron,      .        ,        .  350  14  a 

Chandlery,     .        .  1,880    7  4} 

New  vessel  in  course  of 

construction,       .        .      756  13  o 


;f2,433    o    o 
2.377    o    8 

;f4,8io    o    8 


7,293  r9    3 


III.— Book  Debits  Oulstanding. 
Book  debits  outstanding,  jf  7,368  13    9} 
Offdisoount,  spercent,       363    8    ^ 

6,90s    S    o 

IV. — Barr  and  Another  v.  Cooper  tt  at. 
Barque '  'Joan  Cunllo's  "  account, valued  at  1,000    o    o 

v.— Cash. 
Balance  on  hand,  per  Cash  Book, .       .       56  10  10 

VI.— Partners. 
John  Barr,  per  account,      .        .  3,023  18    o 


Total  amount  of  Assets,       ;f  33,087  13    8 
Liabilities. 
/. — Sundry  Creditors  on  Open  Account. 
Sundry  creditors  on  open 
account,       .        .        ;f3,038    9    9S 
II.— Bills  Payable. 
Bills  payable, .        .  1,422    o    3 

I/I.— Sundry  Creditors. 
54  Bank  of 
Scotland,;^ii,8i3    3    8 
87    James 
Shearer's 
trustees,         876    6    i 

13,688    9    9 

IV.— Partners. 

John  Barr,  Capital 
at  31st  March 
1874,         ;^3039  IS    si 

Interest  there- 
on at  4  per 
cent.,     .        131    3    ^ 

Salary,    .         so    o    o 

Old  debits  col- 
lected since 
last  balance,  118  13    7} 

^3,319  12  loj 

Total  amount  of  Liabilities, 19,468  13    8^ 

Nett  balance,    , 
v.— Profits. 

John  Barr,  6-8th  share,  ^£3,714    s    9 
ohn  Howatson  Thom- 
son, i-8th  share,  452    7    7} 
Matthew  Barr,  i-8th  share,    4S3    7    7 


C3.6ig    o  11} 
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Capital  Account. 

l.—Jokn  Barr. 

Capital  at  31st  March  1874,         .        .  £3,oag  15  sj 

Interest  thereon  at  4  per  cent.,    .  lai  3  ^ 

Salaiv 50  o  o 

Old  debits  collected  since  last  balance,  118  13  7} 

Profits 3,714  5  9 


Deduct — account-current. 


;f6,033  18  7i 

.     3,037  18  o 

;f3,on    o  7} 
ll.^okn  Htneatson  TkomsoH. 

Profits, 4S»    7  7i 

Ill.—Mattktu)  Barr. 

Profits, 4Sa    7  7 


Nett  capital,     .        •  ;f3.9iS  iS  "4 

"Ardrosian,  3d  June  i^S- — ^-  ^  ^-  excepted. 
' '  Docquetted  in  terms  of  Article  s  of  Deed  of  Co- 
partnery, executed  on  iSth  November  1874. 
"JOHv  Barr. 
"JOHN  H.  Thomson. 
"MATTHEW  Barr." 

The  pnrsners  pleaded — "(4)  The  obligation 
referred  to  in  answer  16  can  only  be  proved  by 
writ  01  oath.  (5)  The  claims  pat  forward  in  the 
16th  answer  are  excluded  by  the  contract  of  co- 
partnery." 

The  defender  pleaded — "(3)  On  a  jost  account- 
ing, no  sum  being  due  by  the  defenders  to  the 
pursnerg,  the  defenders  are  entitled  to  absoMtor, 
with  expenses." 

On  22d  May  1886  the  Lord  Ordinary  (Km- 
msab)  pronounced  this  interlocutor — "Allows 
the  defenders  a  proof  of  their  averments  con- 
tained in  the  answers  to  the  16th  article  of  the 
condescendence  for  the  paisuers,  and  to  the  pur- 
suers a  conjunct  probation. " 

The  pursuers  reclaimed,  and  argued  that  down 
to  1879  the  balance-sheets  were  all  docqueted, 
whilst  from  1880  to  1883  they  were  made  out  in 
the  same  way  but  not  docqueted.  Both  sets  of 
balance-sheets  were  therefore  conclusive  under 
article  5  of  the  deed  of  copartnery.  It  was  in- 
competent to  prove  prout  de  jure  a  verbal  agree- 
ment to  vary  the  terms  of  a  written  contract, 
especially  when  the  actings  of  the  parties  had 
been  in  conformity  with  the  provisions  of  the 
la.ttex—3f'Laren  v.  Liddell't  TrvtUes,  Feb.  22, 
1862,  24  D.  577 ;  Kirkpatrick  v.  AUaruhatB  Coal 
Co.,  Dec  17, 1880,  8  B.  827. 

Argued  for  the  defender — It  was  not  neces- 
sary for  his  case  to  obtain  new  valuations.  All  that 
he  wanted  was  a  different  method  of  stating  the 
accounts.  The  materials  to  correct  the  baUnoe- 
sheets  were  thus  within  the  balance-sheets  them- 
selves. It  was  from  the  method  of  stating 
the  account  that  the  business  seemed  to  be 
worked  to  a  profit.  The  balance-sheets  were 
based  upon  extravagant  valuations.  The  cases 
showed  that  a  docqueted  account  was  not  to  be 
taken  as  a  discharge  —  M'Laren  v.  LiddeWi 
Truttea,  supra;  Laingy.  Laing,  July  17,  1862, 
24  D.  1862.  Besides,  the  defender  was  entitled 
to  prove  his  agreement  |)r(?u(  (iff  ;ur« — Lindley  on 
Partnership,  ii.  820. 

At  advising — 

Lord  PaRSiDEirr— The  contract  of  copartnery 
was  to  commence  as  on  the  81st  day  of  March 


1874,  and  by  the  fifth  article  it  is  provided  that 
"Begnlar  and  distinct  books  containing  the 
whole  transactions  of  the  copartnery  shall  be 
kept,  which  shall  be  bronght  to  a  just  and  true 
balance  yearly,  as  at  the  81st  day  of  March  in 
each  year,  and  within  the  next  two  months  the 
balance-sheet  shall  be  docqueted  by  the  parties 
as  approved  and  correct;  and  failing  their 
dooqneting  it  within  that  pcuriod  it  shall  be  held 
as  approved  and  correct,  tmless  any  of  the  parties 
shall  within  that  period  state  in  writing  to  the 
other  parties  specific  objections  thereto,  in  which 
case  these  objections  shall  forthwith  be  submitted 
to  and  disposed  of  by  the  arbiter  after  named  and 
designed,  whose  decision  thereanent  shall  be 
final,  and  who  shall  dooquet  the  balance-sheet 
either  as  it  originally  stood,  or  with  such  altera- 
tions as  he  shall  deem  just."  And  then  follow 
the  words,  "which  balance-sheet  when  docqueted 
or  held  as  approved  and  correct,  as  aforesaid, 
shall  conclusively  fix  for  the  purposes  of  thia 
oopartnership  the  profit  and  loss  of  the  year 
embraced  in  it,  and  the  sums  due  to  or  by  each 
partner  at  the  close  thereof  in  account  with  the 
copartnership." 

Kow,  when  provisions  under  a  contract  of  thia 
kind  have  been  brought  under  the  notice  of  the 
parties  to  it,  and  it  is  clearly  before  them,  what 
is  to  be  the  effect  of  dooqneting  the  balance- 
sheet?  If  they  dooquet  an  iuoorreot  balance- 
sheet  they  have  themselves  to  blame  for  the 
result,  because  it  is  matter  of  contract  between 
them  that  the  balance-sheet  shall  eonolusively  fix 
the  accounts  between  the  partners.  In  the  pre- 
sent case  a  balance-sheet  was  made  out  regularly 
every  year.  These  balance-sheets  show  ex  facie 
that  they  were  caiefnlly  prepared,  and  year  after 
year  they  were  docquetted  and  subscribed  by  the 
partners,  first  of  all  in  1875,  and  thereafter  down 
to  Provost  Barr's  death. 

In  order  to  get  over  the  fifth  article  of  the 
contract  of  copartnery  the  defenders  have 
averred,  in  their  answer  to  the  sixteenth  article  of 
the  condescendence,  "  That  from  the  commence- 
ment of  the  copartnery  in  1874  np  till  the  date 
of  his  death  in  1884  the  late  Provost  Barr 
incurred  accounts  as  an  indiridnal  to  the  firm  of 
Barr  &  Shearer  for  large  amoimts.  These 
accounts  were  for  repairs  on  vessels  of  which 
Provost  Barr  was  owner ;  materials  supplied  and 
work  done  for  a  coal  wcrk  at  Doura,  of  which  he 
was  proprietor ;  repairs  on  machinery  belonging 
to  a  printing  establishment  carried  on  by  him  in 
Ardrossan ;  and  material  supplied  and  work  done 
for  house  property  in  Ardrossan  of  which  he  was 
proprietor.  The  amount  of  these  accounts,  under 
deduction  of  the  annual  salary  of  £50  due  by  the 
firm  to  Provost  Barr,  and  the  amounts  of  contra 
accounts  for  goods  and  materials  supplied  by  him 
to  the  firm  was,  conform  to  abstract  of  accounts 
produced  herewith,  9^8721,  10s.  7d.  No  part  of 
this  sum  was  ever  paid  by  Provost  Barr  to  the 
firm.  At  the  first  annual  balance  made  after  the 
commencement  of  the  copartnery,  the  amount  of 
the  accounts  incurred  by  Provost  Barr  during  the 
preceding  year,  and  which  amounted,  after  de- 
duction of  the  salary  due  to  him  by  the  firm,  to 
£3308,  15s.  6^.,  was  entered  in  the  list  of  out- 
standing accounts  in  the  draft  balance-sheet  pre- 
pared by  the  said  Matthew  Barr,  otherwise 
Matthew  Barr  Findlay.  At  the  request  of  Pro- 
vost Barr  this  sum,  subject  to  discount  of  £10 
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per  cent.,  was  in  the  adjusted  balance-sheet  de- 
ducted from  the  amount  of  his  capital  account, 
to  which  had  been  added  bis  share  of  profits 
then  ealcolated  upon  the  year's  business." 

So  far  the  aTermeat  takes  objection  to  the 
mode  in  which  the  balance-sheets  were  prepared. 
But  they  go  on  to  say — "  This  mode  of  disposing 
of  the  amount  dne  by  FroTost  Barr  to  the  firm 
was  adopted  on  aa  obligation  being  given  by  him 
that,  shoold  cironmstanoes  arise  necessitating  a 
new  yalnation  of  the  buildings,  machinery,  and 
stock-in-trade  belonging  to  the  firm  being  made, 
which  were  entered  in  the  balance-sheet  at  a 
Taloation  put  on  them  by  FroTost  Barr  himself, 
and  the  new  yalnation  be  less  in  amount  than  his 
valuation,  he  would  make  up  the  difference  to  the 
extent  of  the  sum  then,  or  any  sums  which  might 
thereafter  be,  dednoted  from  his  capital."  And 
they  go  on  to  say  that  the  effect  of  what  was 
done  was  that  while  no  alterations  were  made 
in  the  valuations,  these  valuations  were  utterly  ex- 
travagant, and  it  is  alleged  that  if  these  valuations 
had  been  aooorate  it  would  have  been  seen  that  the 
firm  had  made  no  profit  at  all,  that  the  balance- 
sheets  were  erroneous,  and  that  Pro  vost  Barr  should 
not  have  made  a  penny.  I  do  not,  however,  think 
that  the  averments  are  relevant  It  is  said  no 
doabt  that  the  yalnation  never  alters,  but  that  is 
not  startling.  It  is  not  imcommon  in  stating 
yalnation  of  buildings  and  machinery  to  take 
them  at  one  fixed  value,  and  if  this  is  a  matter  of 
arrangement  between  the  parties  there  is  nothing 
improper  in  it.  It  may  be,  of  course,  only 
approximately  correct,  but  if  a  business  is  to  be 
carried  on  the  buildings  must  be  kept  np  to  a 
standard  of  efficiency  and  therefore  it  is  not 
unlikely  that  they  are  of  mnch  the  same  value 
thronghont  a  period  of  years.  It  is  quite  true 
that  the  valuation  put  upon  the  stock-in-trade  is 
also  complained  of,  and  we  were  referred  to  an 
obligation  which  I  do  not  very  well  nnderstand 
in  this  connection.  The  stock-in-trade  is  shown, 
tie  facie  of  the  balance-sheets,  to  have  been  valued 
every  year.  It  could  not  have  been  otherwise. 
Bat  if  such  a  yearly  valuation  was  made,  the  terms 
of  the  obligation  are  utterly  inapplicable  to  the 
stock-in-trade.  ' '  These  circumstances  "  and  "  this 
necessity"  arise  every  year,  and  therefore  the 
alleged  agreement  has  so  far  no  meaning  at  all, 
while  with  regard  to  the  buildings  and  machinery 
it  is  irrelevant  to  aver  that  it  was  extravagant. 
It  was  the  valuation  agreed  to  by  the  parties. 

I  cannot,  therefore,  agree  in  the  Lord  Ordinary's 
course  of  allowing  a  proof  of  the  averments  in  the 
answers  to  the  16th  article  of  the  condescen- 
dence. 

LoBD  MuBK  oonoorred. 

LoBD  Shasd — I  must  own  that  I  think  this  a 
very  dear  case.  This  copartnery  was  carried  on 
for  nine  years.  The  contract  provided  that  each 
year  a  balance  should  be  struck  of  profit  and  loss 
as  between  the  parties,  so  as  to  preclude  the  pos- 
sibility of  any  subsequent  dispute.  This  course 
was  followed  during  a  series  of  years,  and  what 
is  proposed  now  is  that  this  is  to  be  gone  back 
upon  and  opened  up.  I  confess  I  do  not,  after 
listening  with  careful  attention  to  all  that  has 
been  said  by  Mr  Salvesen  and  Mr  Dickson, 
nnderstand  the  case  presented  by  the  defenders. 
I  do  not  understand  whether  they  want  a  sum 


dednoted  from  Provost  Barr's  profits,  or  a  re- 
valuation over  all  the  nine  years.  Nor  does  this 
record  help  us.  It  speaks  of  an  obligation.  ' 
' '  This  mode  of  disposing  of  the  amount  due  by 
Provost  Barr  to  the  firm  was  adopted  on  an 
obligation  being  given  by  him  that  should  circum- 
stances arise  necessitating  a  new  valuation  of  the 
buildings,  machinery,  and  stock-in-trade  belong- 
ing to  the  firm  being  made,  which  were  entered 
in  the  balance-sheet  at  a  valuation  put  on  them 
by  Provost  Barr  himself,  and  the  new  valuation 
be  less  in  amount  than  his  valuation,  he  would 
make  up  the  difference  to  the  extent  of  the  sum 
then,  or  any  smna  which  might  thereafter  be 
deducted  from  his  capital."  But  in  tbefirstplace, 
we  do  not  know  what  the  circumstances  provided 
against  can  possibly  be,  and  in  the  second  place, 
the  thing  mentioned,  viz.,  a  new  valuation,  is  an 
impossibility  so  far  as  stock-in-trade  is  concerned. 
Except  in  tihe  case  of  the  last  year  it  has  been 
used  up  in  the  business.  How  could  that  pos- 
sibly be  used  in  an  adjustment  of  the  balance- 
sheets  of  previous  years  ? 

I  think  that  the  argument  of  the  Solicitor- 
Oeneral  that  the  whole  actings  of  the  parties  are 
against  such  an  idea  is  thoroughly  borne  out  by 
by  the  facts;  for  the  system  contemplated  by 
the  contract  was  carried  out  for  nine  years.  I 
think  that  there  is  no  relevant  case  stated  to 
entitle  the  defenders  to  parole  proof  of  an  obli- 
gation, by  means  of  which  to  cut  down  this 
contract  of  copartnery. 

LoBD  Adah  concurred. 

The  Court  pronounoed  this  interloontot : — 
"  Becal  the  interlocutor :  Find  that  the 
averments  made  by  the  defenders  in  their 
answer  to  the  16th  article  of  the  condescen- 
dence are  irrelevant  in  respect  of  the  annual 
balance-sheets  prepared  in  terms  of  the  6th 
article  of  the  contract  of  copartnery,  and 
remit  to  the  Lord  Ordinary  to  proceed  with 
the  aooounting." 

Counsel  for  Pursuers  (Beclaimers) — SoI.-Qen. 
Asber,  Q.C.  — Lorimer  Agents — Hamilton,  Kin- 
near,  &  Beatson,  W.S. 

Counsel  for  Defenders  (Respondents)— Dick- 
son —  Salvesen.      Agent  —  J.    Young    Ontbrie, 

B.ao 


Thursday,  JvXy  8. 

FIRST     DIVISION. 

EVANS  V.  STOOL. 

(See  anU,  vol.  xzii.,  p.  872,  12  B.  1296.) 

Proct**—Jury  Trial— A.  8.  February  24,  18*6. 
Issues  were  adjusted  on  16th  Jnne  1886  in 
an  action  raised  in  January  1886.  On  18th 
June  1886  the  pursuer  gave  notice  for  jury 
trial  at  the  Summer  Sittings.  The  pnraner 
then  on  6th  July,  which  was  the  last  day 
on  which  notices  for  trial  at  the  Summer 
Sittings  could  be  given,  countermanded 
this  notice  and  gave  notice  for  trial  at 
the  Christmas  Sittings.  Defenders  moved 
the  First  Division,  under  the  provisions  of 
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A.S.  24th  Febraaiy  1846,  "to  fix  the  time 
and  place  of  trial. "  The  Oonrt  fixed  the  trial 
to  take  place  on  27th  July  in  the  First 
Diyision. 

In  Jannary  1886  Mrs  Fanny  Evans,  wife  of 
William  Evans,  pattern-maker,  Liverpool,  and 
her  hnsband  as  her  adminiatrator-in-law  and  as 
an  individnal,  raised  an  action  against  Mrs  Amelia 
Stool,  the  widow  of  the  deceased  Alexander  Stool, 
seaman,  Dundee,  and  others,  his  representatives. 

On  28th  May  1885  the  Lord  Ordinary  (Lzb) 
appointed  the  porsners  to  lodge  issues. 

On  16th  July  1885  the  First  Division  adhered 
to  this  interlocutor. 

On  16th  June  1886  issues  were  adjusted. 

On  18th  Jnne  1886  the  pursuers  gaye  notice 
for  jury  trial  at  the  Snmmer  Sittings. 

On  6th  July  1886  the  pursuers  oonntermandisd 
this  notice  and  gave  notice  for  jury  trial  at  the 
Christmas  Sittings.  The  6th  of  July  was  the 
last  day  on  which  notices  could  be  given  for  trial 
at  the  Snmmer  Sittings. 

The  defenders  then  presented  a  note  to  the  Lord 
President,  in  which  they  sought  that  the  counter- 
mand should  be  discharged,  and  that  the  trial 
should  proceed  at  the  Summer  Sittings. 

By  A.  S.  24  February  1846  it  is  provided  that 
"in  case  either  party  ooantdrmands  the  notice  of 
trial  given  by  him,  it  shall  be  competent  for  the 
Oonrt,  if  then  sitting,  or  to  the  Judge  at  the 
Sittings,  or  on  the  CSrcuit  for  which  such  notice 
of  trial  had  been  given,  to  fix  the  time  and  place 
of  trial,  on  cause  shown  by  the  opposite  party. " 
The  defenders  argued  that  they  would  suffer 
hardship  if  the  case  were  delayed  until  the 
Christmas  Sittings.  The  Act  of  Sederunt  gave  the 
Court  power  to  fix  the  time  and  place  of  trial, 
whioh  might  be  at  the  Summer  Sittings,  in  spite 
of  the  countermand — Campbell  t.  Caiedonian 
RaUviajf  Oompanjf,  Dec.  6,  188X,  9  B.  261. 

The  Court,  in  respect  that  the  pursuers  had 
stated  no  good  reason  for  their  countermand  and 
the  postponement  of  the  trial  till  winter,  iixed 
it  to  take  place  on  27th  July  at  the  Summer 
Sittings  of  Uie  First  Division  tor  jury  trials. 

Counsel  for  Pursuer — ^A.  S.  D.  Thomson.  Agent 
—William  Officer,  S.S.C. 

Counsel  for  Defenders— G.  W.  Burnet.  Agent 
—George  Andrew,  S.S.C. 


Thursday,  July  8. 

SECOND    DIVISION. 

[Lord  Fraser,  Ordinary. 
TAIT'S  trustees  V.  TAIT  AND  OTHEBS. 

HuAand  and  Wife—Svx  reliotae — Effect  on  Settle- 
ment of  Wife's  Sleetion  of  Legal  Bights— Legaty 
— Special  and  General  Legatees — Besidue. 

A  truster  conveyed  his  estate  to  trustees, 
directing  them  to  convey  his  interest  in 
certain  leases  of  farms,  and  the  farm  stock- 
ing on  the  farms,  to  two  of  his  nephews 
respectively,  to  pay  certain  pecuniary  lega- 
cies, and  to  give  his  widow  ttte  liferent  of 
the  residue,  and  after  bis  death  to  divide  it 


among  certain  residuary  legatees.  "nw 
widow  took  her  jus  relieia.  Held  that  the 
residue  must  first  be  exhansted  in  payment 
of  jus  relieta  before  the  special  legadea  to 
the  nephews  could  be  infringed  upon  (alt, 
judgment  of  Lord  Fraser,  who  held  that  the 
jus  relieta  should  in  the  ciroumstanoes  of  the 
case  be  paid  from  the  whole  moveable  estate 
en  masse,  each  legatee  contributing  in  pro- 
portion to  the  amount  of  his  legacy). 
William  Tait  died  on  9th  December  1 884.  He  was 
survived  by  his  wife  but  had  no  children.  He  was 
tenant  of  the  farms  of  Venchen,  near  Kelso,  Wide- 
open,  Open  Haughs  and  Town  Yetholm  Mains  in 
Tetholm,  Roxburgh,  and  of  Linden,  near  Gala- 
shiels. He  was  also  joint-tenant  along  with  hii 
nephew  Andrew  Lees  of  Bnckholm,  Williamlaw, 
and  Ladhope  Muir  in  the  parish  of  Helroee.  Ha 
left  a  trust-disposition  and  settlement  by  which  he 
conveyed  to  trustees,  of  whom  Andrew  Lees  and 
another  nephew,  George  Tait,  accepted  and  acted  as 
his  trustees,  his  whole  estate  and  the  lease*  of  the 
farms,  and  in  the  second  and  third  purposes  di- 
rected them  to  convey  to  his  wife  the  whole  house- 
hold furniture  in  the  farm-house  at  Venchen 
along  with  £200  for  mournings  and  interim  ali- 
ment. He  further  directed  them,  fourtUg,  to 
pay  £250  to  Jane  Tait,  his  housekeeper  at  one  of 
his  farms,  and  £60  to  George  Maillen,  his  shep- 
herd at  Venchen ;  fifthly,  to  convey  to  his 
nephew  Andrew  Lees  (1)  his  whole  interest  in 
the  lease  of  the  farms  of  Bnckholm,  Williaznlaw, 
and  Ladhope  Muir,  (2)  his  right  to  the  lease  of 
Lindean,  (3)  the  farm  stocking,  cattle,  and 
household  furniture,  Su^.,  on  these  farms,  de- 
claring that  Lees  should  by  acceptance  thereof 
be  bound  to  free  and  relieve  the  trustees  of  rents, 
wages,  &c.,  in  respect  of  these  farms  ;  sixthly, 
to  convey  to  his  nephew  George  Tait  (1)  the  trus- 
ter's right  to  the  lease  of  the  farms  of  Venchen 
and  Wideopen,  (2)  the  farm  stocking,  tc,  on 
the  farm,  under  the  same  declaration  as  applied 
to  his  other  nephew.  Each  of  these  two  nephews 
was  also  to  pay  the  trustees  £350  at  the  end  of 
five  years  from  the  truster's  death,  and  £350  at 
the  end  of  ten  years  from  the  same  period.  He 
directed  the  trustees,  seventh,  to  pay  to  his  wife  a 
liferent  of  the  residue  of  his  trust-estate,  the 
sums  of  money  to  be  paid  by  Lees  and  Tait  to  be 
included  in  residue ;  eigTiA,  on  her  death  to 
realise  his  estate  and  divide  the  free  proceeds 
amongst  his  sister  Mrs  Agnes  Tait  or  Davidson 
and  bis  nephews  and  nieces  in  equal  shares,  thaae 
shares  of  residue  not  to  vest  till  the  time  of  pay- 
ment arrived.  By  a  codicil  to  the  settlement,  on 
the  narrative  of  the  provisions  to  the  nephews  of 
the  truster's  right  to  the  leases  of  his  farms,  and 
whereas  it  was  his  wish  that  the  assignations  to 
them  should  be  made  as  soon  as  possible  after  his 
death,  and  should  take  effect  as  at  that  date,  be 
declared  that  each  should  be  entitled  to  any 
profits  the  trustees  might  make  out  of  the  kues 
which  were  to  go  to  him  while  they  might  hold 
them,  and  on  the  other  hand  should  be  bound  to 
pay  losses  incurred  by  the  trustees  with  reference 
thereto.  This  provision  in  the  wife's  favonr 
was  to  be  dechuKd  in  full  of  her  teroe  and  ^m 
reUeta.  The  trustees  entered  on  their  offloe 
and  found  that  the  free  moveable  estate  after 
payment  of  debts  amounted  to  £17,048,  8a.  6d. 
Mrs  Tait,  the  widow,  intimated  that  she  repu- 
diated   her    conventional   provisions  under  the 
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trost-deed,  and  she  claimed  one-half  of  the 
moveable  estate  as  hetjiu  relieta  in  respect  there 
were  no  ohildren  of  the  marriage.  The  effeot  of 
this  daim  was  to  raise  certain  questions  for  the 
jadioial  settlement  of  which  the  action  of  multiple- 
poinding  was  bronght  by  the  trnatees.  The 
defenders  called  in  the  action  were  the  widow 
and  the  other  legatees  and  the  whole  of  the  parties 
interested  in  the  residue  of  the  estate. 

The  qaestion  of  legal  importance  now  to  be  re- 
ported was  thus  stated  by  the  real  raisers  (Cond.  7) 
— ''The  amoQQt  payable  to  Mrs  Tait  jure  reliette 
will  require  to  be  judicially  ascertaiaed,  and  it  will 
also  require  to  be  judicially  determined  whether 
for  the  payment  of  the  amount  that  may  be 
found  to  be  due  and  payable  to  the  widow  the 
general  residue  must  first  be  exhausted,  in- 
oluding  the  amount  required  for  payment  of  the 
money  legacies  of  £250  and  £50,  or  whether  the 
widow's  claim  for  one-half  of  the  value  of 
the  farm  stocks  that  belonged  to  the  deceased 
lies  against  these  stocks,  and  the  legatees  to 
whom  the  same  have  been  left,  or  whether  in 
questions  tjUer  le  these  legatees  are  liable  to  re- 
lieve the  general  residue,  and  the  general  and  re- 
siduary legatees  of  the  widow's  claim  so  far  as  re- 
lating to  these  stocks,  or  to  the  one-half  of  the 
value  thereof." 

C&aims  were  lodged  amongst  others  by  the  widow 
for  her  ju$  reliette,  and  for  aliment  from  the  tes- 
tator's death,  by  Andrew  Lees  and  George  Tait 
claiming  assignations  to  the  leases  and  the  farm 
stock  bequeathed  to  them,  and  by  the  residuary 
legatees.  Lees  and  Tait  maintained  that  for  the 
payment  of  the  widow's  jiu  reU'cUB  the  general  resi- 
due must  first  be  exhausted,  while  the  residuary 
legatees  maintained  that  the  jiu  rdietce  must  be 
paid  from  the  whole  of  the  personal  estate  en 
flMMM,  and  that  each  legatee  should  contribute  in 
proportion  to  the  amount  of  his  or  her  legacy. 

The  Lord  Ordinary  (FBi.sBB)  sustained  the 
widow's  claim  tor  jut  relietm,  and  further  "Finds 
that  the  payment  of  the  JtM  relietm  must  be  made 
by  all  the  legatees  to  the  amount  of  one-half  of 
the  legacies  received  by  them,  and  that  the 
burden  of  such  payment  is  not  to  be  laid  upon 
the  residuary  estate  in  the  first  place." 

"  Note.— {After  ttating  other  guestime  not  the 
mlgeet  of  final  deeitien  in  this  branch  of  the  eauee] 
— "  Another  question  stated  upon  the  record  is 
this—  [Hi*  Lordehip  quoted  Cond.  7,  quoted  supra] 
— The  rule  is  settled  that  where  a  widow  or  ohildren 
claim  legal  rights  of  jut  relietm  and  legitim  which 
are  inconsistent  with  the  testamentary  arrange- 
ment made  by  the  husband  and  father  by  a  general 
settlement,  they  cannot  claim  provisions  in  their 
favour  under  the  settlement,  and  these  go  to  the 
party  from  whom  the  property  necessary  to  meet 
the  JTU  relieta  or  legitim  is  taken.  The  truster, 
moreover,  in  this  case,  has  not  left  this  matter  in 
doubt,  because  he  has  expressly  declared  that  the 
provisions  in  the  widow's  favour  are  to  be  held 
and  accepted  of  by  her  as  in  full  of  terce  and  jut 
rdietm. 

"  The  questions  now  are — Ist,  From  what  part 
of  the  personal  estate  shall  the  jua  relieta  be 
taken?  2dly,  To  whom  shall  the  forfeited  in- 
terests of  the  widow  be  given  ? 

"  The  two  legatees,  Tait  and  Lees,  contend  that 
the  ju»  relietm  must  be  paid  from  the  residuary 
estate,  and  that  it  is  only  in  the  event  of  that 
estate  being  insufilcient  in  amount  that  any  claim 


can  be  made  against  them.  There  can  be  no 
residue,  it  is  said,  until  all  the  debts  are  paid. 
Jut  relieUB,  it  is  further  said,  is  a  debt,  and  must 
be  satisfied  before  there  can  be  any  residue. 
Special  legacies  are  not  to  be  encroached  upon 
till  residue  and  general  legacies  are  exhausted. 
Such  is  the  argument,  and  the  whole  argument, 
submitted  by  'Tait  and  Lees. 

"  This  raises  a  somewhat  novel  point,  and  it  is 
necessary  to  consider  whether  or  not  the  rule 
applicable  to  ordinary  debts^is  applicable  to  the 
case  of  a  claim  for  jut  relieta. 

"  No  doubt/iM  rdicta  is  in  one  sense  a  claim  for 
a  debt  against  the  executor  or  trustee,  as  is  shown 
by  this,  that  the  widow  is  not  entitled  to  demand 
payment  from  any  debtor  to  her  husband's  estate 
of  a  third  or  a  half  of  the  debt  owing  by  him. 
Her  claim  is  against  the  executor.  See  Dunduff 
V.  Oraigie,  M.  3843  (1612),  where  it  was  found 
that  "The  relict  has  no  action  against  the  de- 
funct's debtors  for  her  third;  she  must  pursue 
the  executors,  or  if  there  are  no  executors  she 
must  confirm  herself  ezeontrix-oreditrix.'  ■  The 
Lords  considering  that  the  relict  could  fall  noth- 
ing by  her  defunct  husband  but  the  third  of  his 
free  gear,  which  could  not  be  known  but  by  con- 
firmation of  her  husband's  testament,  that  she 
behoved  to  urge  the  confirmation  thereof  ;  and 
albeit,  she  might  have  retention  of  her  umquhile 
husband's  goods,  being  in  her  hands  for  her  third 
thereof,  yet  she  could  not  have  action  for  her 
third  of  the  goods  against  any  other  till  the  tes- 
tament was  confirmed.'  This  was  subsequently 
adhered  to  in  M-Aulay  v.  BM,  M.  3848  (1712)  ; 
but  the  argument  of  the  executor  in  this  case  was 
carried  no  further  than  this, —  'The  wife's  in- 
terest in  the  moveable  estate  of  her  husband, 
upon  dissolution  of  the  marriage,  is  to  be  regu- 
lated according  to  the  nature  of  the  subject — 
that  is,  she  hath  a  right  of  property  to  the  legal 
share  of  moveables  that  were  in  the  joint  posses- 
sion of  the  husband  and  her,  ttante  matrinumio; 
but  the  husband  and  his  executors  are  fiars  of  sums 
of  money,  in  which  she  hath  no  jut  in  re,  but  only 
a  personal  action  against  the  executors  to  make 
the  half  furthcoming  to  him.' 

"  There  is  a  controversy  as  to  whether  the  jut 
relieta  is  a  right  of  succession  or  a  right  of  divi- 
sion. Stair  (iii.  8,  43)  and  Ertkine  (iii.  9,  20)  are 
of  opinion  that  it  is  a  right  of  division  of  the  pro- 
perty over  which  the  husband  had,  during  the 
marriage,  absolute  right  of  disposal.  Erskine,  in 
dealing  with  the  case  of  renunciation  of  jut  relieta 
daring  the  husband's  life,  lays  it  down  that  such 
a  renunciation  does  not  operate  as  a  conveyance 
of  one-third  *  to  her  husband,  so  as  to  increase 
the  dead's  part  from  one-third  to  two-thirds,'  and 
he  then  adds,  '  The  reason  is,  the  wife's  right  is 
not  of  the  nature  of  a  debt,  which  may  be  trans- 
ferred by  the  wife  to  the  husband  ;  it  is  a  right  ' 
of  division  which  takes  no  place  till  the  dissolu- 
tion of  the  marriage.' 

"In  the  case  of  Piaher  v.  Dixon  (16th  June 
1840,  2  p.  1166),  which  had  regard  to  a  claim  for 
legitim,  Lord  Ifackenzie  put  the  matter  thus: — 
'  When  a  father  executes  a  general  disposition  of 
this  kind,  it  is  quite  clear  that  he  thereby  conveys 
to  the  dispones  the  whole  moveable  estate,  not 
excepting  any  part  of  it  on  account  of  legitim. 
The  disponee  has  a  title,  therefore,  to  the  whole, 
in  itself  good  and  valid.  But  the  children,  by 
the  father's  death,  have  vested  in  them  a  prefer- 
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able  right  to  a  half  or  a  third  of  that  moreable 
estate,  falling  to  them  in  equal  shares.  This  is 
Tested  lola  tuperviventia  in  each  child  for  his  own 
share.  All  of  them,  therefore,  or  each  of  them 
for  his  own  share,  may  either  reduce  the  general 
disposition  pro  tanto,  and  directly  vindioate  their 
sha^B  of  that  legitim  as  nnder  a  real  right  of 
snocession  to  the  father,  or  they  may  leave  the 
disposition  unreduced,  and  letting  the  general 
disponee  take  the  whole  estate  in  the  first  instanoe, 
claim  from  him  the  amount  of  their  shares  of 
legitim.  The  latter  is,  I  conceive,  the  more  easy 
and  natural  way.  The  general  disponee  is  en- 
titled to  take  confirmation  in  his  own  favour 
generally,  in  so  far  as  not  opposed,  and  thereby 
obtain  possession  of  the  moveable  estate,  and  to 
keep  it  subject  to  the  claims  of  the  children 
against  him  on  account  of  their  shares  of  legitim. ' 

"The  truster  in  the  ordinary  case  knows  that 
be  must  leave  some  debt  to  be  paid  off,  and  he 
knows  the  rule  of  law  that  that  debt  must  be 
cleared  away  before  there  can  be  any  residue, 
and  that  general  legacies  must  suffer  abatement 
before  special  can  be  encroached  upon  ;  and  the 
law  therefore  presumes  that  he  intends  that  the 
matter  shall  be  so  adjusted.  But  there  can  be  no 
ground  for  holding  such  an  intention  to  exist, 
with  regard  to  a  claim  tor  jut  rdieta  made  in 
defiance  of  his  settlement, — a  claim  which  he 
could  not  have  anticipated,  and  which  he  could 
not  be  supposed  reasonably  to  have  considered 
as  standing  in  the  position  of  an  ordinary  debt. 
Tait  and  Lees  stood  in  no  nearer  relationship  to 
him  than  did  the  persons  to  whom  he  conveyed 
the  residae  of  his  estate.  They  were  nephews, 
it  is  true,  bat  the  residuary  legatees  were  his  own 
sister,  and  the  children  of  a  brother  and  of  other 
sisters.  If,  therefore,  it  cannot  be  reasonably 
supposed  that  he  intended  the  residue  to  be 
entirely  carried  off  by  his  widow,  is  there  any  other 
ground  in  law  forholdingthat  the  claim  must  come 
against  the  residue  in  the  first  place  ?  The  rule 
that  the  widow  cannot  directly  claim  from  the 
debtors  to  her  husband's  estate  a  half  or  a  third 
of  the  sums  due  by  them,  but  must  make  claim 
against  the  executor  confirmed,  is  mere  matter  of 
administration,  and  for  convenience  sake.  The 
jiu  relietm  vests  ^to  jure  upon  the  husband's 
death,  and  the  widow's  right  is  to  a  half  of  the 
whole  moveable  estate,  whatever  it  may  consist 
of.  If  it  can  be  turned  into  money  by  sale,  and 
her  right  reduced  to  a  pecuniary  value,  this,  as 
being  the  most  convenient  course,  will  be 
adopted  ;  and  it  is  the  ordinary  course.  But  if 
the  corporeal  moveables  left  by  the  husband  can- 
not be  sold  by  aaction  or  otherwise,  she  is 
entitled  to  demand  a  third  or  a  half  of  these 
moveables  specifically. 

"  Such  being  the  nature  of  her  right,  the  Lord 
Ordinary  cannot  adopt  the  contention  supported 
by  Tait  and  Lees.  There  is  no  direct  authority 
in  the  shape  of  precedents  upon  the  subject.  It 
is  certainly  not  determined  by  any  of  the  cases, — 
all  of  recent  years, — ^where  the  Court  had  to  ad- 
just the  rights  of  parties  in  consequence  of  claims 
for  jut  rdietCB  and  legitim  being  made,  adverse 
to  the  husband's  and  father's  wlU.  The  points 
presented  for  decision  in  these  cases  had  refer- 
ence to  the  persons  to  whom  the  provisions,  for- 
feited by  the  reclaiming  widow  and  children, 
should  be  given.  Heirs  and  next-of-kin  claimed 
these  forfeited  provisions  as  intestate  succession 


undisposed  of ;  a  fiar  claimed  the  immediate  en- 
joyment of  the  liferent  in  consequence  of  the 
forfeiture  of  the  liferent ;  a  daughter,  who  had 
right  along  with  another  daughter  to  the  rents  of 
an  estate,  claimed  the  half  which  was  forfeited 
by  that  other  daughter  in  conseqnenoe  of  her 
insisting  npon  legitim ;  and  residuary  legatees 
also  pnt  in  their  d^im  for  the  forfeited  pro- 
visions. In  all  these  cases  the  Court  had  to  And 
out  who  was  the  party  who  was  hnrt  by  the  up- 
setting of  the  settlement ;  but  no  question  wis 
raised  as  between  one  set  of  beneficiaries  and 
another,  as  to  which  portion  of  the  estate  shoidd 
bear  the  burden  of  the  adverse  claim  for  legitim 
or  ju»  rdieta. 

'!The  oases  seem  to  be  in  the  order  of  date  as 
follows : — 

"  In  Ker  v.  Waueficpe  (8rd  May  1819, 1  Bligh, 
25)  the  heir-at-law  was  successful  in  redncing  the 
death-bed  deed  which  had  conveyed  landed 
property  for  general  purposes,  but  which  had 
given  a  liferent  to  the  heir.  The  forfeited  life- 
rent was  given  to  the  residuary  legatee,  who  was 
the  sufferer  by  the  landed  estate  being  carried  olf. 

"  In  M'Innet  or  M^AUUfer  v.  M'AUuler  (29th 
June  1827,  6  S.  862)  the  heir-at-law  took  up  the 
estate  which  the  testator  had  appointed  differ- 
ently, and  this  he  was  enabled  to  do  becanse  there 
were  not  disposing  words  in  the  wiU.  A  liferent 
interest  of  £5000  had  been  bequeathed  to  the  heir, 
and  which  the  Court  held  to  be  forfeited,  in  conae- 
quenceof  his  takingup  the  landed  estateasagainst 
the  appointment  in  the  wilL  This  forfeited  life- 
rent was  given  to  the  persons  to  whomthe  landed 
estate  so  carried  off  had  been  bequeathed. 

"  In  Peat  and  Ot?ier»  v.  Peat  and  Oihert  (14th 
February  1839,  1  D.  508)  a  widow  repudiated  the 
provision  by  her  husband's  will  and  claimed /u« 
rdieta  and  terce.  The  provision  in  her  favour 
was  the  interest  on  an  heritable  bond  for  £2000. 
the  principal  sum  being  appointed  to  be  paid  on 
her  death  to  the  testator's  children.  In  conse- 
quence of  her  claim  tatjtu  rdieta  and  teroe,  she 
was  held  to  have  forfeited  two-thirds  of  the  in- 
terest payable  on  the  bond,  the  other  one-third 
going  to  her  as  terce.  The  forfeited  two-thirds 
were  given  to  the  residuary  legatees.  The^'m  r«- 
lieta  was  paid  from  residae ;  but  the  only  qnestion 
argued  and  decided  was  whether  the  forfeited 
two-thirds  should  go  to  the  residoaty  legatee  ox 
to  the  persons  who  were  to  obtain  the  principal 
sum  on  the  widow's  death. 

"In  Nitbet't  Tnuteei  v.  Jfitbei  (6th  December 
1851,  14  D.  145)  the  whole  estate  waa  ordered  to 
be  divided  among  brothers  and  sisters  and  their 
families,  but  there  was  an  express  clause  of  for- 
feiture in  the  event  of  any  of  the  duldien 
challenging  the  settlement  One  of  them  did  so 
on  the  head  of  death-bed,  and  his  share  waa 
given  to  the  other  brothers  and  sisters,  whose  pro- 
portion of  the  estate  was  lessened  by  tbe  rednction 
of  the  father's  deed.  A  claim  was  made  by  tlw 
next-of-kin,  on  the  footing  that  qucad  tbe  for- 
feited share  there  was  intestacy,  which  claim  vm 
rejected,  and  this  was  the  only  point  decided. 

"In  Breadaibane  Trwttee*  v.  Pringle  (loth 
January  1841,  3  D.  357)  a  child  claimed  legitim. 
and  thereby  forfeited  a  liferent  given  by  the 
father's  will  to  her.  This  forfeited  liferent  waa 
ordered  to  be  given  to  the  general  dispooeea  of 
the  father,  who  were  the  parties  bonnd  to  pay  tbe 
legitim. 
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"  In  Danidton't  TrvUett  t.  Jkmidton  (16th  Jnly 
1871,  9  Maoq.  996)  theie  wss  a  direction  to  the 
trastees  to  give  epecifio  subjeota  in  liferent  to 
children  and  the  lee  to  grandchildren,  and  the 
remainder  of  the  estate  was  conyeyed  to  trustees, 
with  a  direction  to  divide  it  among  the  grand- 
children. Three  of  the  children  baring  repndi- 
ated  the  provisions  in  their  favonr,  and  success- 
folly  claimed  legitim,  their  liferents  of  the  specific 
subjects  were  given  to  the  residuary  legatees  who 
were  injured  by  the  claim  for  legitim.  The  con- 
tention here  was  on  behalf  of  the  heir-at-law,  thai 
the  liferents  came  to  him  on  the  footing  of  intes- 
Xaej,  and  on  behalf  of  the  fiais  of  the  speciflo 
sabjeots,  on  the  footing  that  the  liferents  not  being 
claimable,  the  right  of  fee  became  at  once  avail- 
able. 

"In  Hanejft  TruiUe»  v.  Harvey'i  Truttees 
(30th  January  1862,  1  Macph.  846)  the  forfeited 
interest  was  not  given  to  the  residuary  legatees, 
bat  to  parties  whose  beneficial  interest  was 
diminished  by  the  election  made.  Lord  Onrrie- 
hill  in  this  case  observed  — *  In  the  cases  of  Ker, 
Peat,  and  BrtadalbaTu,  it  was  held  tliat  such  an 
application  of  what  is  forfeited  is  in  such  oases 
warranted  on  the  principle  of  tnirrogatum,  or 
what  appears  to  be  called  in  England  equity  of 
compensation.  In  the  case  of  Nisbet  some 
doubts  are  thrown  apon  that  principle.  But 
whether  or  not  it  be  sound,  the  principle  of  im- 
plied will  is  clearly  so ; '  that  is,  the  implied  will 
of  the  testator  that  the  parties  whose  provisions 
were  diminished  by  the  election  should  get  the 
benefit  of  the  property  that  was  forfeited. 

"The  Lord  Ordinary  was  referred  to  an 
English  case  which  has  some  bearing  upon  the 
present  one,  as  showing  that  a  testator  may  by 
the  terms  of  his  will  so  define  the  residue  as 
that  the  residuary  legatee,  in  place  of  being  a 
general  legatee,  shall  be  a  specific  legatee,  and 
such  seems  to  be  the  case  here.  But  further, 
there  may  be  such  a  claim  made  against  the 
estate,  or  such  a  loss  sustained  by  it,  as  to 
render  the  application  of  the  rule  as  between 
special  and  general  legatees  altogether  unjust 
and  inequitable.  For  example,  a  testator  having 
given  directions  to  invest  his  estate  and  pay  the 
interest  to  his  wife  for  life,  and  after  her  death 
to  pay  seven  different  legacies,  and  then  the 
residue  to  a  legatee,  the  fund  set  apart,  £2800, 
was  in  great  part  embezzled  by  the  administrator, 
BO  that  only  £716  remained.  It  was  held  that 
'the  pecuniary  legatees  must  abate  pari  pcusu 
with  the  residuary  legatee,  each  being  entitled 
to  the  proportion  they  would  have  had  if  the 
whole  amount  had  been  forthcoming '  {Baker  v. 
Farmer,  1st  June  1867,  L.R.,  4  Eq.  382). 
Vice-Chancellor  Malins  thus  expressed  himself  in 
regard  to  these  facts — '  In  this  state  of  things  a 
common  calamity  happens  to  them  both  by  the 
dishonesty  of  the  persons  in  whose  charge  the 
fond  was.  The  result  is,  that  instead  of  £2300 
stock,  there  is  only  £716  now  forthcoming. 
What  does  fairness  and  justice  require  under 
such  circumstances  ?  I  consider  that  justice  re- 
quires that,  as  they  have  a  common  interest  in 
the  fund,  and  as  the  calamity  is  common,  so  the 
loss  should  be  common  also ;  in  other  words, 
that  they  should  bear  the  loss  in  proportion  to 
their  interest,  becanse  this  priority  of  the 
legatees  has  no  application  here,  there  being  no 
deficiency  of  assete  to  pay  the  legacy  in  full.     I 
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must  consider  both  of  these  parties  as  being  in 
the  possession  of  the  legacy  through  the  posses- 
sion of  the  trustees,  who  await  the  period  of 
distribution,  namely,  the  life  estete  falling  in, 
and  upon  that  period  of  distribution  arriving,  if 
it  had  not  been  for  the  default  of  the  IrostiBa, 
the  whole  fxmd  would  have  been  forthcoming, 
and  there  would  have  been  enough  to  pay  all, 
and  the  residue  would  have  gone  to  the  residuary 
legatee.' 

"  The  conclusion  at  which  the  Ijord  Ordinary 
has  arrived  is  that  it  would  not  be  consistent  with 
equity  to  do  otherwise  than  declare  that  the  jus 
rdietiB  shall  be  paid  from  the  whole  of  the  per- 
sonal estete  «n  mau«,  and  that  each  legatee  shall 
contribute  in  proportion  to  the  amount  of  his  or 
her  legacy." 

Iiees  and  Tait  reclaimed,  and  argned — Jvt 
relieta  was  the  widow's  right  to  claim  against 
the  free  execntry  estete  of  her  husband  to  the 
extent  of  a-half  or  a-third  according  as  there  were 
children  of  the  marriage,  and  the  claim  was  one 
of  debt  against  the  estete  and  not  a  right  of  divi- 
sion. It  was  BO  regarded  in  If'Aulaff  v.  Bell, 
Dec.  12,  1712,  M.  3848,  and  Dunduffy.  Oraigie, 
March  18,  1612,  M.  8843;  Eiskine's  doctrine  as 
to  its  being  a  right  of  division  had  been  criticised 
in  Fither  v.  Dixon,  June  16,  1840,  2  D.  1121. 
The  ordinary  rule  must  apply  here.  The  defi- 
ciency created  by  the  widow's  claims  must  be 
made  up  so  far  as  the  residue  was  concerned, 
first,  out  of  the  residue,  then  out  of  the  general 
legacies,  and  lastly,  if  both  were  inadequate,  out 
of  the  subjects  of  special  bequests — Inglis  v. 
Jnglit,  Jan.  18,  1869,  7  Macph.  437,  vide  opinion 
of  Iiord  President.  The  decision  in  Baker  v. 
Fa/rmer,  cited  by  the  Lord  Ordinary,  had  been 
reversed.  May  8,  1868,  L.B.,  3  Oh.  App.  637. 
The  raUoncHe  of  the  other  oases  cited  by  him  was 
that  persons  injured  by  the  jv*  relieta  were  to  be 
compensated. 

The  residuary  legatees  replied — This  was  an 
exceptional  case,  and  the  ordinary  rule  could  not 
be  applied,  for  two  reasons.  (1)  It  was  quite 
clear  that  the  truster  had  never  contemplated 
the  widow's  repudiation  of  her  conventional  pro- 
visions. He  could  never  have  intended  his  widow 
entirely  to  carry  off  the  residue  of  his  estete.  (2) 
The  truster  had  practically  made  a  tripartite 
division  of  his  estete.  The  residuary  clause  was 
not  a  bequest  of  residue  but  a  bequest  of  a  specific 
and  defined  part  of  his  estete  not  conveyed  to 
otheiB—Attorney-Oeneral  v.  JohmUme,  July  6, 
1769,  Ambler's  Kep.  579 ;  Baker  v.  Fanner, 
ntpra ;  Williams  on  Executors,  1467. 

At  advising — 

LoBD  Jusncx-Ciiiaix  —  The  main  question 
which  was  argued  in  this  case  is  one  upon  which 
the  Lord  Ordinary  has  bestowed  a  great  deal  of 
learning  and  labour,  and  has  treated  with  great 
ability ;  and  to  that  question  I  intend  substantially 
to  confine  the  remarks  which  I  have  to  make  upon 
the  case.  It  relates  to  the  succession  of  a  farmer  of 
the  name  of  Tait,  who  was  tenant  of  certein 
farms,  and  died  on  the  9th  December  1884.  By 
his  settlement  he  made  a  variety  of  provisions  for 
his  wife  and  for  his  two  nephews  Andrew  Lees 
and  George  Tait,  and  he  has  left  the  residue  of 
his  property,  after  fulfilling  these  purposes,  in 
certein  proportions  among  several  persons 
named.      The  widow,  however,  has  repudiated 
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the  BetUement  and  betaken  heneU  to  her  legal 
rights. 

It  is  not  necesiarr,  in  indicating  the  view  which 
I  am  disposed  to  take  on  the  qnestion  which  the 
Lord  Ordinary  has  treated,  to  go  into  any  detail 
in  regard  to  the  provisions  of  the  settlement  or 
the  state  of  the  estate.  The  qnestion  resolres 
Itself  into  one  whiob  may  be  very  shortly  enun- 
ciated, and  it  is  simply  this — whether  when  a 
testator  deals  in  his  settlement  with  the  whole  of 
his  estate,  inolading  that  part  of  the  moveable 
property  which  wonld  fall  under  the  jiu  rdieta 
of  his  widow  should  she  claim  it,  and  leaves,  after 
certain  beqnests,  the  residue  in  certain  propor- 
ti<«i  to  others,  the  iui  reUelm  when  claimed  faUa 
to  be  paid  equally  from  all  the  beneficiaries  who 
•re  entitled  to  benefit  nnder  the  instrument,  or 
whether  the  residae  mnst  in  the  first  place  oon- 
tribnte  the  means  of  satisfying  the  claim  of  the 
widow?  I  think  that  shortly  is  the  qaestion 
whiob  the  Lord  Ordinary  has  raised,  and  on  which 
he  hasoome  to  the  resnlt  that  all  legacies,  inolnd- 
isg  the  residae,  must  contribnte  eqnally,  and  that 
there  is  no  reason  why  the  residne  alone  should 
bear  the  harden  in  the  first  instance.  This  of 
oonise  implies  that  the  provisions  contained  in 
the  other  portions  of  the  deed  are  to  be  diminished 
to  the  extent  necessary  to  eqaalise  the  proportion 
to  be  deducted  from  these  shares  with  the  shares 
of  the  residuary  legatees.  On  this  qaestion  it 
appears  to  me  that  many  of  the  authorities 
quoted  by  the  Lord  Ordinary  have  no  material 
bearing.  Whatever  may  be  the  nature  of  the 
Jv»  rdiela,  whether  a  claim  for  division  or  a 
claim  for  debt,  this  at  all  events  is  certain,  that 
the  testator  has  no  right  and  no  power  to  test 
upon  it.  And  that  I  imagine  to  be  the  true  key 
of  the  whole  position,  and  so  far  as  the  nature 
of  the  right  is  concerned  I  think  the  distribntion 
must  proceed  as  if  the  testator  had  dealt  in  his 
settlement  with  nothing  bat  what  he  was  entitled 
to  test  upon,  and  that  he  had  not  tested  or  en- 
deavoured to  test  on  that  portion  of  the  moveable 
•uoceasion  which  fell  nnder  the  Jut  relieto.  It  is 
not  an  accurate,  or  at  least  a  complete,  analogy 
to  liken  this  question  to  one  where  a  forfeiture 
has  been  incurred  under  the  terms  of  the  settle- 
ment itself.  It  is  quite  true  that  the  widow  can- 
not claim  benefit  by  the  settlement,  and  at  the 
■ame  time  claim  the  jui  rdieia,  bat  the  diminu- 
tion thereby  caused  to  the  beneficiaries  nnder  the 
deed  does  not  arise  from  any  forfeiture  created 
by  the  testator,  but  arises  simply  from  the  tes- 
tator endeavouring  to  do  that  which  the  law  will 
not  permit,  and  to  use  his  power  of  testing  on 
a  fund  which  was,  in  fact,  beyond  his  power.  If 
this  position  is  sound,  then  the  result  of  the  with- 
drawal by  the  widow,  from  the  funds  left  under 
the  settlement,  of  that  portion  on  which  the  tes- 
tator could  not  test,  simply  leaves  the  settlement 
itself  to  be  worked  out  according  to  its  terms, 
and  can,  I  imagine,  impose  on  the  beneficiaries 
no  other  proportional  burden  than  they  were 
bound  previously  to  bear.  It  could  not  have 
been  pretended,  if  that  had  been  the  position  in 
which  the  case  s^ood,  that  the  residuary  bene- 
ficiaries, the  residuary  legatees,  bad  any  higher 
or  different  right  in  competition  with  the  special 
legatees  than  they  would  have  had  if  the  whole 
fund  had  been  subject  to  the  testator's  power ;  and 
therefore  Icome  to  the  conclusion  thatas  theresidue 
is  only  what  remains  over  after  the  other  burdens 


on  the  aneeeflaion  are  satisfied  and  provided  far, 
so  it  must  be  now  aa  it  would  have  been  if  the 
testator  bad  not  dealt  with  the  fund  falling  under 
tbo  jiu  rdieta.  In  this  case,  before  the  rendu* 
oould  be  ascertained,  the  other  legacies  left  in 
the  will  must  be  satisfied  in  the  first  instance  out 
of  the  funds  with  which  the  testator  was  entitled 
to  deal.  The  result  will  no  doubt  diminish  the 
amount  of  the  residue  to  a  large  extent,  bat  I 
have  been  unable  to  see  any  ground  upon  wbieb 
any  other  conclusion  should  be  arrived  at.  The 
Lord  Ordinary  also  deals  with  the  question  of 
equitable  compensation — the  prinoiple,  in  otbn 
words,  that  those  who  suiler  by  the  repndiatkm 
of  the  widow  should  be  compensated  out  of  sneh 
portion  of  the  funds  as  she  by  her  repudiation 
forfeits.  None  of  the  authorities  referred  to  by 
the  Lord  Ordinary  solve  or  even  raise  this  qnes- 
tion or  support  the  view  that  the  peiaons  entitled 
to  the  residne  are  to  be  held  to  be  placed  on  the 
same  footing  with  special  legatees.  The  jadg- 
ment  of  Vice-Chancellor  Malina  in  Baker  v. 
Partner  was,  I  understand,  reversed  on  appeal 
There  is  no  question  as  to  the  soundness  of  this 
principle,  and  the  Lord  Ordinary  has  come  to 
certain  results  in  regard  to  it.  But  if  yosi 
Lordships  agree  with  me  in  regard  to  the  point 
of  which  I  have  spoken,  it  may  be  oonvenieat 
that  the  case  should  go  back  to  his  Lordship,  M 
some  readjostment  may  be  necessary. 

LosD  CiuiaEiUi — I  concur.  The  chief  ques- 
tion for  the  decision  of  the  Court  arises  in  oon- 
sequenoe  of  the  repudiation  by  the  widow  of  the 
truster  of  her  testamentary  provisions.  There 
were  left  to  her  by  her  husband  the  liferent  of 
the  furniture  and  the  house  at  Venchen,  £800 
for  mournings  and  interim  aliment,  and  lastly, 
the  liferent  of  the  residae  of  the  trust-estate. 
In  place  of  this  she  claims  her  jtu  relieta,  which 
is  half  of  the  free  estate.  The  effect  of  thi> 
claim  upon  the  provisions  granted  to  others  ii 
such  as  renders  the  fund  at  the  disposal  of  tbe 
trustees  insufficient  for  their  payment.  That 
the  widow  is  entitled  to  her  jut  relieta,  or  ia 
other  words  to  a  half  of  tbe  free  estate,  is  not 
disputed.  The  controversy  arises  amongst  — 
first,  Mr  Lees  and  Mr  Tait,  as  special  legatees; 
second,  Jane  Tait  and  George  Maillen,  the 
former  a  legatee  of  £250,  and  the  latter  a  l^atee 
for  £50  ;  and  thirdly,  nephews  and  nieces  of  the 
traster,  who  are  residuary  legatees.  The  qnestion 
in  oontroversy  is,  as  presented  by  tbe  Lord 
Ordinary  in  his  opinion,  whether  for  payment  of 
the  amount  that  may  be  found  due  and  payable 
to  the  widow,  the  general  residue  must  first  be  ex- 
hausted, including  the  amount  required  for  pay- 
ment of  the  money  legacies  of  £250  and  £50? 
The  Lord  Ordinary  has  decided  this  question  ia 
the  negative  by  finding  that  the  payment  of  tbe  • 
fuM  relieta  must  be  made  up  by  the  legatees  to  tbe 
amount  of  one-half  of  the  legacies  received  by 
them,  and  that  the  burden  of  such  payment  is 
not  to  be  laid  on  the  residuary  estate  in  tbe  first 
place.  This  finding  he  admits  ia  not  in  con- 
sistency with  the  general  rule  of  law,  which  is,  | 
that  deficiencies  for  tbe  payment  of  prior  claims 
are  to  be  drawn — first,  from  residue ;  second, 
from  general  legacies ;  and  third,  from  special 
legacies ;  but  he  thinks  that  the  present  is  an  ex- 
ceptional case,  because  the  widow's  assertion  of 
her  right  to  jtu  relieta  was  not   within  tiie 
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truster's  anticipatioo,  and  also  beoanse  the  be- 
quest to  those  called  residuary  legatees  is  not 
npon  a  proper  interpretation  a  bequest  of  lesidne 
but  a  bequest  of  a  defined  portion  of  the  estate. 
I  am  not  able  to  adopt  these  yiews  of  the  Lord 
Ordinary.  Hy  opinion  is  that  the  ordinary  rule 
is  as  applicable  to  this  case  as  it  would  be  to  a 
case  in  which  the  deficiency  is  created  by  the 
payment  of  ordinary  debts.  The  rights  of  the 
widow  and  her  possible  repudiation  of  her  con- 
▼enUonal  provisions  were  things  presumably 
within  the  contemplation  of  the  truster,  but 
whether  they  were  or  were  not  seems  to  be 
immaterial  to  the  result.  If  this  widow  accepted 
of  her  testamentary  proTision  bis  will  would 
haTe  effect.  If  she  did  not,  but  claimed  her  jut 
relieta,  the  operation  of  the  will  would  be  limited 
to  the  dead's  part.  All  else  would  be  unaffected. 
The  legatees  would  receiTe  their  bequests  accord- 
ing to  their  seTeral  rights.  The  special  legatees 
would  receiTe  their  special  legacies  if  the  subjects 
of  the  bequests  were  in  existence  and  were  free 
of  the  burden  of  contribution  for  the  payment 
of  the  widow's  claim.  In  like  manner,  the  general 
legatees  would  receive  their  legacies  if  there  was 
a  fund  out  of  which  these  could  be  paid,  and 
last  of  all,  the  residuary  legatees  would  reoflive 
what  remained  of  the  estate  after  prior  rights  had 
been  satisfied.  In  other  words,  the  deficiency 
created  by  the  claim  of  the  widow  tor  jut  relieta 
mnst  be  made  up,  so  far  as  the  residue  is  con- 
cerned, out  of  the  residne ;  next,  if  the  residue  be 
insufficient,  then  out  of  the  fund  which  other- 
wise wonld  be  available  for  the  general  legacies, 
and  lastly,  if  both  these  are  inadequate,  then  to 
the  extent  required  out  of  the  subjects  of  the 
special  bequests.  .  This  is  the  ordinary  rule  of 
ranking,  and  I  think  must  be  followed  on  the 
present  occasion.  The  Lord  Ordinary  has 
another  reason  for  dealing  with  the  present  case 
as  exceptional.  He  thinks  that  the  residuary 
oktnse  is  in  this  case  not  a  bequest  of  residne 
bat  a  bequest  of  defined  portions  of  the  estate, 
inasmuch  as  it  is  a  bequest  simply  of  what  is  not 
conveyed  to  others.  But  it  appears  to  me  to  be 
an  erroneous  interpretation.  The  clause  seems 
to  me  to  be  an  ordinary  residuary  clause.  Money 
not  in  view  of  the  truster  at  the  time  when  the 
settlement  was  made,  and  not  required  for  other 
trust  purposes,  would  fall  into  residue,  and  in 
like  manner  out  of  this  residue  must  come  moneys 
which  are  necessary  to  meet  prior  demands 
according  to  the  settled  rules  of  trast-admiiiistra- 
tion.  This  finding  of  the  Lord  Ordinary  must 
therefore,  I  think,  be  recalled,  and  another,  by 
which  the  deficiency  shall  be  provided  for  in  the 
ordinary  way  out  of,  first,  residue  ;  secondly, 
general  legacies  ;  and  lastly,  special  legacies,  be 
substituted  for  it. 

liOKD  YouMO  and  Lobd  Buthkbfubd  Olabx 
conearred. 

The  Court  pronounced  this  interlocutor : — 
"Find  that  the  widow  of  the  testator  is 
entitled,  in  virtue  of  her  jut  relieUt,  to  one- 
half  of  his  moveable  estate  remaining  after 
payment  of  his  debts,  and  that  the  bequests 
made  by  him  are  prestable  and  payable  out 
of  the  other  half  so  far  as  available,  in  the 
following  order  of  preference,  viz. : — Firstly, 
the  special  legacies;  secon^y,  the  general 


legacies ;  and  lastly,  the  residue :  Recal  the 
said  interlocutor  in  so  far  as  inconsistent 
with  thes9  findings,  and  quoad  ultra  adhere 
thereto." 

Counsel  for  Trustees  (Eeal  Raisers)— Comrie 
Thomson.     Agents— Bomanes  &  Simson,  W.S. 

Counsel  for  Mrs  Tait  —  Darling.  Agent  — 
Thomas  Dalgleish,  S.S.O. 

Counsel  for  Lees  and  Tait — Maokay  — Oondy. 
Agents— Frasar,  Stodart,  &  Ballingall,  W.S.— W. 
&  J.  Burness,  W.S. 

Counsel  for  Besiduary  Legatees — Oillespie. 
Agents— Tawse  &  Bonar,  W.S.— Mitchell  & 
Baxter,  W.S. 


Tkuriday,  July  8. 

SECOND    DIVISION. 

Crawford's  trdstebs  v.  obawfobd 

and  othebs. 

Sueeetrion—FaeiiUy  and  Poatn— Apportionment 
by  Father  of  Marriagt-Oontract  Pundt—Inier- 
ett  on  OhM't  Share— SetuUing  Intettaey— 
Conditio  si  sine  liberis  deceaserit. 

By  his  antenuptial  oontiaot  a  husband 
bound  himself  to  pay  an  annuity  of  £160  to 
his  wife  if  she  survived,  and  to  pay  to  the 
children  of  the  marriage,  if  more  than  one 
(which  happened),  £1600,  he  having  power 
to  apportion  this  sum  among  them,  and  fail- 
ing apportionment  the  division  to  be  equal, 
the  period  of  payment  being  the  first  term 
after  his  death,  or  their  majority  or  marriage, 
but  declaring  that  their  provisions  should  be 
subject  to  their  mother's  jointure  if  he  should 
not  leave  sufficient  fortune  to  answer  both. 
In  respect  of  their  provisions  the  legal  rights 
of  widow  and  children  were  excluded.  By 
a  trust-disposition  and  settlement  he  sub- 
sequently directed  that  his  whole  free  estate 
should  after  payment  of  debts  be  held  for  his 
widow  in  liferent,  and  on  her  death  should 
be  divided  into  seven  shares,  of  which  three 
of  the  five  children  of  the  marriage  should 
have  one  each,  and  the  other  two  children  two 
each,  declaring  that  the  trustees  might  alter 
this  apportionment  if  they  chose,  and  that 
none  of  the  shares  should  vest  till  they  be- 
came payable.  The  estate  he  left  was  just 
sufficient  to  pay  the  marriage  contract  annuity 
of  £160  to  the  widow,  and  there  was  no  divi- 
sion till  her  death.  She  was  predeceased  by 
four  of  the  five  children,  of  whom  two  left 
issue.  The  estate  being  thus  free  for  divi- 
sion by  her  death,  held  (a)  toUk  regard  to  the 
£1600  provided  to  the  children  by  the  eontraet 
(1)  that  the  settlement  was  not  intended  to 
operate  and  did  not  operate  an  apportionment 
thereof,  beoanse  it  declared  that  the  shares 
given  by  it  should  not  vest  till  they  became  pay> 
able  on  the  widow's  death,  while  the  right  to 
the  funds  provided  by  the  contract  was  an  in- 
terest vested  in  the  children,  and  payable  at  his 
own  death,  and  because  the  apportionment 
under  the  settlement  was  made  subject  to  the 
discretion  of  the  trustees ;  (2)  that  the  sharesin 
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the  £1500  weie  therefore  eqnal,  bnt  that  in- 
terest was  not  dne  upon  them  nntil  the  death 
of  the  widow ; — (6)  a*  to  the  vendue  dealt  aith 
by  the  tetilement,  (1)  that  the  issue  of  the 
children  who  predeceased  the  widow  were  en- 
titled to  their  respective  shares  nnder  the  con- 
ditio It  line  Kberi*  deceuerit,  bnt  (2)  that  the 
shares  of  those  who  predeceased  her  without 
issue  did  not  fall  to  the  child  who  survived 
her,  but  lapsed  and  fell  into  intestacy. 
By  antennptial  contract  of  marriage  executed 
between  David  Crawford,  writer,  Greenock,  and 
Bosina  Christian  Lee  or  Crawford,  dated  10th 
June  1828,  Mr  Crawford  bound  himself,  in  the 
event  of  his  predecease,  to  provide  an  annuity 
of  £150  per  annum  to  his  widow,  and  to  provide 
her  in  household  furniture,  mourning,  Sco.  He 
also  bound  himself  to  make  payment  of  the  sum 
of  £1000  if  one,  and  £1500  if  two  oi  more  child- 
ren, to  the  child  or  children  of  the  marriage  who 
should  be  ali\e  at  his  death.  A.  power  of  appor- 
tionment of  this  provision  was  reserved  by  him, 
and  if  this  power  should  not  be  exercised  the 
money  was  to  be  divided  among  his  children 
equally  share  and  share  alike.  It  was  declared 
tbftt  Uiese  provisions  to  the  children  were  to  be 
payable  at  the  first  term  of  Whitsunday  or  Mar- 
tinmas after  his  death,  or  after  their  reaching 
majority  or  being  married,  whichever  event  should 
first  happen  after  his  death,  but  "shall  be  subjected 
to  their  mother's  jointure  if  the  said  David  Craw- 
ford shall  not  leave  sufficient  fortune  to  answer  to 
both."  These  provisions  were  declared  to  be  in 
full  of  the  legal  rights  of  both  widow  and  children. 
Mr  Crawford  died  on  27th  October  1861  survived 
by  his  wife  and  by  the  five  children  of  the  marriage. 
He  left  a  trust-disposition  and  settlement  dated 
29th  August  1861,  by  which  he  conveyed  all  his 
estate,  heritable  and  moveable  (with  the  exception 
of  certain  property  he  had  already  conveyed  to 
his  wife)  to  trustees  for  the  purposes  thereof.  By 
the  first  purpose  he  provided  for  payment  of 
debts,  &o.,  by  the  second  he  directed  the  whole 
residue  of  his  estate  to  be  invested  and  held  for  bis 
widow's  liferent,  and  gave  her  the  moveables  in 
his  house  at  the  time  of  his  death,  which  provi- 
sions were  declared  to  be  in  fnlfllment  of  his 
marriage- contract  obligation,  and  out  of  love, 
favour,  and  affection.  By  the  third  purpose  of  this 
settlement  he  directed  "  that  upon  the  death  of 
the  said  Mrs  Bosina  Christian  Lee  or  Crawford, 
my  whole  free  property  and  estate  shall  be  divided 
into  seven  equal  portions  or  shares,  of  which  one 
shall  be  given  to  each  of  my  three  sons,  David 
Bose,  James  Hunter,  and  William  Patrick,  and 
two  shares  to  each  of  my  daughter  Jane  Lee,  and 
Hugh  John.  But  if  my  trustees  shall  find  from 
the  circumstances  of  the  family  that  my  daughter 
and  my  yormgest  son  should  each  have  a  larger 
share  Qaaa  the  doable  of  their  brothers,  or  Wil- 
liam more  than  David  or  James,  then  I  fully 
authorise  and  empower  my  said  trustees  and  exe- 
cutors to  divide,  appoint,  and  award  such  larger 
portion  or  share  to  my  said  daughter  and  to  my 
youngest  sons.  But  declaring  that  none  of  these 
shares  shall  vest  till  they  become  payable ;  and  I 
do  hereby  constitute  my  said  trustees  and  execu- 
tors to  be  the  absolute  arbiters  with  regard  to 
this  apportionment ;  and  I  earnestly  express  the 
hope  that  none  of  my  three  elder  sons  will  gain- 
say or  contravene  this  direction  and  request  of 
mine." 


The  Talue  of  the  trust  estate  was  about  £S210, 
and  the  annual  income  did  not  exceed  £150,  the 
amount  of  the  widow'*  annuity  provided  in  the 
marriage-contract  No  part  of  the  trust  estate 
was  thus  available  to  meet  the  £1600  provided  to 
the  children  of  the  marriage  by  the  marriage-oon- 
tract,  and  therefore  while  the  widow  sorrived 
none  of  the  children  received  any  payment. 

David  Bose  Crawford,  the  eldest  son,  died  in 
1877  in  New  York.  He  left  five  ohUdien.  His 
estates  had  been  sequestrated  in  1869  and  Bobext 
Keith  Pringle,  W.S.,  was  at  the  date  of  this 
case  trustee  thereon.  James  Hunter  Crawford, 
the  second  eldest  son,  died  unmarried  in  1870, 
domiciled  in  New  Zealand.  By  bis  will  T.  B. 
Gillies  was  his  executor.  William  Patrick  Giaw- 
ford,  the  third  son,  attained  majority  in  1862. 
He  died  in  New  Zealand  in  1880,  intestate,  and 
leaving  a  widow  and  five  children,  all  naiiuns. 
The  administrator  of  his  effects  was  B.  C.  Hamil- 
ton. Jane  Lee  Crawford,  the  only  daughter, 
married  James  Walkinshaw,  who  predeceased  b^. 
She  herself  died  intestate  and  without  issue  in 
1873.  Her  moveable  estate  had  passed  to  her 
husband  Jur«  mariti. 

Ura  OeKwtotd  died  in  October  1883,  and  by 
her  death  the  estate  became  divisible.  Hng^ 
John  Crawford,  the  youngest  child  of  the  max^ 
riage,  was  the  only  child  of  the  marriage  who 
survived  her. 

In  these  circnmstanoea  difficulties  arose  as  to 
the  proper  division  of  the  trust  estate,  and  the 
present  Special  Case  was  accordingly  presented 
to  the  Court. 

William  Balston  Patrick  and  others,  the  tms- 
tees  under  the  trust-disposition  and  settlement, 
were  the  first  parties. 

B.  E.  Pringle,  W.a,  David 'Bose  Crawford's 
trustee  in  bankruptcy,  was  the  second  party. 

The  children  of  David  Bose  Crawford  were  the 
third  parties. 

The  executor  of  James  Hunter  Crawford's  will 
was  fourth  party. 

The  administrator  of  William  Patrick  Craw- 
ford's estate  and  also  his  five  children  were  fifth 
parties. 

The  executrix  of  James  Walkinshaw,  the  hn»- 
band  of  Jane  Lee  Crawford,  was  sixth  party. 

Hugh  John  Crawford  was  seventh  party. 

The  parties  of  the  second,  fourth,  and  sixth 
parts  maintained  that  in  addition  to  the  share  of 
the  principal  sum  of  £1500,  to  which  each  of  the 
truster's  children  was  entitled  under  the  marriage- 
contract,  they  were  entitled  to  receive  interest 
on  the  same  at  5  per  cent,  from  the  first  term 
after  the  truster's  death,  or  in  the  case  of  Wil- 
liam Patrick  Crawford,  at  least  from  the  first 
term  after  he  had  attained  majority  tiiereafter. 
The  parties  of  the  third,  fifth,  and  seventh  parts 
maintained  that  no  interest  was  due  on  the  mar- 
riage-contract provision  to  children  for  the  period 
during  which  the  widow  received  the  whole  free 
income  of  the  trust-funds,  and  that  interest  was 
only  claimable  Ednce  the  first  term  after  the 
widow's  death,  and  that  at  the  average  rate  earned 
by  the  trust-investments,  which  the  parties  agreed 
to  be  4  per  cent.  The  seventh  party  farther 
maintained  that  the  truster  in  his  trust-disposi- 
tion and  settlement  had  exercised  the  power  of 
division  which  was  reserved  by  him  in  the  mar- 
riage-contract, and  that  the  division  of  the  £1500 
should  be  regulated  accordingly. 
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The  partiee  also  differed  as  to  their  respeotiye 
rights  in  the  eyent  of  any  sarploB  remaining 
after  satisfjing  the  marriage-eontraot  proTisions. 
The  neTentii  party  maintained  that  as  he  alone 
sarriyed  his  mother,  at  whose  death  the  right  to 
share  in  the  residne  yestedi  he  was  entitled  to  re- 
ceire  payment  of  the  free  residue,  subject  to  the 
shares  of  one-serenth  each  thereof  to  which  the 
children  of  David  Rose  Crawford  and  William  Pat- 
rick Crawford  were  entitled  as  coming  in  room  of 
their  deceased  parents  under  the  conditio  ii  tine 
libtrit.  The  parties  of  the  third  and  fifth  parts 
maihtained  that  the  conditio  «>  tine  {(^atm  applied 
in  favour  of  the  children  of  David  Rose  Crawford 
and  William  Patrick  Crawford,  and  that  they  were 
entitled  to  the  shares  the  said  David  Bose  Craw- 
ford  and  William  Patrick  Crawford  would  have 
taken  if  alive  at  the  date  of  their  mother's  death. 
The  parties  of  the  second,  fourth,  and  sixth  parts 
malDtained  that,  with  the  exception  of  the  two 
seventh  parts  given  to  the  seventh  party,  the 
troater  died  intestate  as  to  the  residue  of  his 
estate,  and  that  the  same  fell  to  be  divided  among 
the  truster's  children,  or  tbeir  representatives, 
as  intestate  succession.  All  parties  admitted 
that  the  seventh  party  was  entitled  to  two- 
sevenths  of  the  free  residue  of  the  trust  estate. 

The  questions  submitted  for  the  opinion  and 
jndgment  of  the  Court  were  —  "(1)  Has  the 
truster  in  his  trust-disposition  and  settlement 
and  codicil  of  29th  and  80th  August  1861, 
exercised  the  power  of  division  reserved  in  his 
antenuptial  contractof  marriage,  dated  10th  June 
1828?  (2)  Is  interest  due  on  the  share  of  the 
sum  of  £1600  falling  to  each  of  the  truster's 
children  under  the  marriage-contract  from  the 
first  term  after  the  truster's  death  in  the  case  of 
the  children  who  had  then  attained  majority,  and 
from  the  time  of  attaining  majority  in  the  case  of 
the  other  children?  Or  is  interest  only  due 
thereon  from  the  first  term  after  the  death  of  the 
truster's  widow  ?  (3)  Is  the  interest  due  on  the 
said  shares  in  either  of  the  alternatives  put  in 
question  2  to  be  calculated  at  the  rate  of  6  per 
centum  per  annum,  or  4  per  centum  per  annum, 
or  is  bank  interest  only  to  be  allowed  ?  (4)  Are 
the  children  of  David  Bose  Crawford  and  William 
Patrick  Crawford  entitled  each  to  the  one-seventh 
of  the  free  residue  of  the  trust  estate  destined  to 
their  respective  parents?  (5)  Do  the  three- 
seventh  shares  of  the  said  residue  destined  in 
the  trust-deed  to  James  Hunter  Crawford  and 
Jane  Lee  Crawford  (1st)  fall  to  the  seventh  party ; 
or  (2d)  do  they  fall  to  be  divided  equally  between 
the  seventh  party  and  the  children  of  David  Bose 
Crawford  and  William  Patrick  Crawford  per 
stirpe$;  or  (Sd)  do  they  fall  to  be  treated  as 
intestate  succession  of  the  truster  ?  Or  (6)  Does 
the  whole  lesidne  other  than  the  two-sevenths 
destined  to  the  seventh  party  fall  to  be  treated  as 
intestate  snooession  of  the  truster." 

The  second  party  argued  —  I.  At  to  t?ie 
apportionment — Mr  Crawford  had  not  by  his 
settlement  exercised  his  power  to  apportion. 
The  settlement  bore  only  to  deal  with  "free" 
property,  which  itself  excluded  the  obligations 
whereby  he  had  bound  himself  in  the 
antenaptial  oontract  But  further  (1)  the  trus- 
tees were  given  a  power  to  alter  the  alleged 
apportionment,  which  excluded  the  idea  of  ap- 
portioning finally  a  vested  fund  imder  a  maniage- 
oontraot     (2)  The  shares  were  not  to  vest  till 


they  became  payable.  A  testator  could  not  exercise 
a  power  to  divide  a  vested  fund  by  giving  an  un- 
vested interest.  Nor  was  it  even  to  be  assumed  that 
he  intended  to  do  so —  Wation  v.  Marjoribankt, 
February  17, 1837, 15  Shaw  686;  Mackiev.  Maekie'i 
Truiteet,  July  4, 1885, 12  B.  1280.  The  recent  Act 
as  to  powers  of  appointment  (37  and  88  Yict.  c.  87) 
applied  only  to  appointments  made  after  its  date. 

n.  On  Vie  question  of  int«reit— The  period 
at  which,  according  to  the  conception  of  the 
contract,  the  provisions  to  children  were  not 
only  vested  but  payable  was  the  death  of  the 
father,  and  the  children's  rights  were  bought  up 
by  him  for  these  provisions.  To  suit  the  circum- 
stances of  his  estate  he  had  exercised  his  right  to 
make  these  provisions  remain  unpaid  till  the 
death  of  another  creditor,  the  widow,  whose  okuntB 
upon  him  were  exactly  of  the  same  nature. 
Interest  was  therefore  due  on  the  debt  to  the 
children  from  the  time  when  it  ought  properly  to 
have  been  paid,  and  it  onght  to  be  at  6  per 
cenL  This  was  a  debt  falling  under  the  first 
purpose — payment  of  debts. 

ni.  °  It  might  be  conceded  that  the  conditio  ti 
tine  liberis  applied  to  the  shares  of  residue 
which  D.  E.  Crawford  and  W.  P.  Crawford 
would  have  taken  if  alive  at  their  mother's  death. 
But  IV.  Under  the  fifth  quettion  at  to  inteitaqf 
— The  three  shares  given  by  the  truster  to  James 
Hunter  Crawford  and  Jane  Lee  Crawford  should 
go  as  intestate  succession  of  the  truster.  Their 
respective  shares  lapsed  by  their  having  died 
before  the  period  of  division  (the  mother's  death), 
and  they  had  no  issue  to  take  it  under  the  con- 
ditio. When  property  was  left  in  separate  shares, 
and  there  was  no  further  residuary  bequest  or 
destination-over,  then  any  shares  that  lapsed  fell 
into  intestate  succession  of  the  truster — FuLUm't 
Trutteet  v.  Fulton,  February  6,  1880,  7  K.  666. 

The  third  and  fifth  parties  argued — As  to  the 
marriage-contract  provision  of  £1600  no  interest 
is  due  on  the  shares  of  it  [On  this  point  they 
were  stopped.]  In  respect  of  the  concession  by 
the  second  party  that  the  conditio  applied  to  the 
shares  of  residue  bequeathed  to  D.  B.  Crawford 
and  Mrs  Crawford,  and  that  therefore  their  chil- 
dren took  their  shares,  they  did  not  require  to 
argue  that  point  against  him. 

The  seventh  party  argued— Except  the  one- 
seventh  which,  as  was  now  admitted,  fell  to  D. 
B.  Crawford's  children,  and  the  one-seventh  to 
W.  P.  Crawford's  children  under  the  conditio,  the 
remainder  of  the  residue  fell  to  him  under  the 
settlement.  It  was  not  necessary  to  have  recourse 
to  the  doctrine  of  resulting  intestacy,  which  the 
Court  was  always  unwilling  to  resort  to.  On 
the  quettion  of  apportionment — The  apportionment 
was  good,  though  it  declared  the  shares  not  to 
vest  till  they  were  payable.  The  distinguish- 
ing featare  of  the  case  was  that  the  money  came 
from  the  father  himself,  and  it  was  in  his  power 
to  deal  with  it  as  he  chose— See  Mackie't  Truiteet, 
supra.  It  might  have  been  otherwise  if,  as  in 
some  of  the  cases,  he  had  been  only  a  person  with 
a  power  to  appoint  money  which  came  from 
another.  In  that  case,  though  the  point  need 
not  be  decided,  the  declaration  founded  on  by  the 
second  party  might  have  been  held  ultra  tires. 

At  advising — 

'  LoBD  Cbaiohill — (who  delivered  the  opinion 
of  the  Court)— The  late  David  Crawford  died  in 
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1861,  snrriTed  by  his  wife  and  by  fire  children  of 
their  marriage.  Allihechildrenpredeoeaiedtheii 
mother  with  the  exception  of  Hugh  John  Craw- 
ford, who  is  the  seyenth  party  to  the  case.  Mr 
and  Mrs  Crawford  were  married  in  1S28,  and  an 
antenuptial  oontract  was  exeonied  by  the  spouses 
on  10th  Jane  of  that  year.  By  this  contract  Mr 
Crawford  bound  himself,  inter  alia,  in  the  event 
of  his  marriage  being  dissoWed  by  bis  decease, 
to  make  payment  to  his  widow  daring  her  life 
of  the  free  annuity  of  £160,  and  he  also  bound 
himself  to  pay  to  the  child  or  children  of  the 
marriage  who  should  be  alive  at  his  death  one 
or  other  of  the  sums  which  are  specified  in  the 
contract — that  is  to  say,  £1000  or  £1600  accord- 
ing to  the  number  of  children.  Farther,  it  was 
provided  that  it  should  be  in  Crawford's  power 
to  divide  and  apportion  as  he  should  think  proper 
among  the  children  the  sum  of  £1600,  which  was 
the  children's  portion  under  the  contract  in  the 
event  of  there  being  more  than  one.  The  term 
of  payment  was  to  be  the  first  term  of  Whit- 
sunday or  Martinmas  after  his  death,  or  after 
their  arriviog  at  majority,  or  being  married, 
whichever  of  these  events  should  first  happen 
after  his  decease.  The  provisions  to  the  children, 
however,  were  subjected  to  their  mother's  jointure 
if  Crawford  should  not  leave  soffictent  fortune  to 
answer  both.  Mr  Crawford  before  his  death 
executed  a  testamentary  trust-disposition  by 
which  under  the  second  head  he  made  ad- 
ditional provisions  in  favour  of  his  wife,  and 
by  the  third  purpose  directed  that  on  the  death 
of  Mrs  Crawford  his  whole  free  property  and 
estate  should  be  divided  into  seven  equal  por- 
tions or  shares,  of  which  one  should  be  given  to 
each  of  his  three  sons,  David  Boss,  James  Hunter, 
and  William  Patrick  Crawford,  and  two  shares  to 
each  of  his  daughter  Jane  Lee  and  Hugh  John 
Crawford,  declaring,  however,  that  should  the 
trustees  fiiid  from  the  circumstances  of  the  family 
that  bis  daughter  and  his  youngest  son  should 
each  have  a  larger  share  than  the  double  of  their 
brothers,  or  William  more  than  David  or  James, 
then  he  authorised  his  trustees  to  divide,  appoint, 
and  award  such  larger  portion  or  share  to  his  said 
daughter  and  his  youngest  sons ;  declaring  also 
that  none  of  these  shares  should  vest  until  they 
became  payable.  He  thereby  also  constituted  his 
trustees  and  executors  to  be  absolute  arbiters  with 
regard  to  this  apportionment  Mrs  Crawford 
survived  till  October  188S,  and  at  her  death  the 
estate  in  the  hands  of  the  trustees  came  to  be 
divisible  among  those  who  by  their  marriage- 
contract  or  by  the  trust-settlement  were  entitled 
to  participate  in  Crawford's  succession.  Difficul- 
ties, however,  arose,  some  of  those  interested 
adopting  one  view,  and  some  another,  and  the 
consequence  was  the  statement  of  the  present 
SpeoiiU  Case  for  the  opinion  and  judgment  of  the 
Court. 

There  are  five  questions  presented,  the  first  of 
which  is  this: — "Has  the  truster  in  his  trust- 
disposition  and  settlement  and  codicil  of  29th  and 
30th  August  1861  exercised  the  power  of  division 
reserved  in  his  antenuptial  contract  of  marriage, 
dated  10th  June  1828?"  This  question  must,  I 
think,  be  answered  in  the  negative.  It  seems  to 
me  to  be  plain  from  the  provisions  of  the  trust- 
disposition  that  Mr  Crawford  did  not  intend  by 
either  settlement  or  codicil  to  make  an  apportion- 
ment of  the  marriage-contract  fund.    There  are 


two  reasons  by  which  I  am  brought  to  this  cob- 
oluaion.  The  first  is,  that  the  period  of  vestiiig 
of  the  marriage-contract  provisions  was  the  death 
of  Mr  Crawford,  whereas  the  vesting  of  the  pro- 
vision which  is  made  by  the  trust-dispoeition  to 
the  children  is  the  death  of  his  widow.  In  tht 
second  place,  •  power  to  enlarge  or  diminish  the 
shares  of  particular  children  was  conferred  upon 
the  trustees,  the  testator  detdaring,  moreover, 
that  he  constituted  his  trustees  the  absohita 
arbiters  with  regard  to  this  apportionment  lb 
Crawford  was  a  lawyer,  and  must  have  known 
that  the  period  of  vesting  of  the  marriage.coit- 
tract  provision  could  not  be  postponed  in  the 
exercise  of  a  power  of  apportionment,  and  when 
the  fund  which  is  conveyed  by  the  tmstHlisposition 
becomes  vested,  not  at  Mr  Crawford's  death,  bnt 
at  the  death  of  his  widow,  and  when  that  power 
of  apportionment  in  whole  or  in  part  oonld  not  be 
delegated  by  him  to  his  trustees,  the  plain  in- 
ference is  that  the  fund  carried  by  the  third  par- 
pose  of  the  trust-disposition  was  not  in  whole  or 
in  part  the  fund  created  for  and  conveyed  to  the 
ohUdren  by  the  marriage-contract  This  appean 
to  me  to  be  a  plain  result 

IL  The  second  question  is — 2.  Is  interest  due 
on  the  share  of  the  sum  of  £1600  falling  to  each 
of  the  truster's  children  under  the  marriage-con- 
tract from  the  first  term  after  the  tmster's  death 
in  the  case  of  the  children  who  had  then  attained 
majority,  and  from  the  time  of  attaining  majority 
in  the  case  of  the  other  children  ?  Or  is  interest 
only  due  thereon  from  the  first  term  after  the 
death  of  the  truster's  widow  7 

My  opinion  is  that  the  first  alternative  in  this 
question  must  be  answered  in  the  negative,  and 
the  second  in  the  affirmative.  The  interest  ti  the 
fund  in  question  was  required  for  the  liferent  of 
the  widow,  and  till  her  death  there  were  not 
moneys  under  the  administration  of  Mr  Crawford's 
trustees  out  of  which  interest  on  the  childmi'B 
provisions  could  have  been  paid  till  the  death  of 
the  widow. 

III.  The  third  question  is, — 3.  Is  the  interest 
dne  on  the  said  shares,  in  either  of  the  altemt- 
tives  put  in  question  2,  to  be  calculated  at  the 
rate  of  6  per  centnm  per  annum  or  four  per 
centum  per  annum,  or  is  bank  interest  only  to  be 
allowed  ? 

The  answer  to  this  question  is  that  interest  is 
to  be  calculated  at  the  rate  of  only  four  per  cent 

lY.  The  fourth  question  is, — 4.  Are  the  ohildicn 
of  David  Rose  Crawford  and  William  Patrick 
Crawford  entitled  each  to.the  one-seventh  of  the 
free  residue  of  the  trust-estate  destined  to  their 
respective  parents  ? 

And  the  answer  to  this  question  should  be  in 
the  affirmative. 

V.  The  fifth  question  is,— 6.  Do  the  thiee- 
seventh  shares  of  the  said  residue  destined  in  the 
trust-deed  to  James  Hunter  Crawford  and  Jane 
Lee  Crawford  (1)  fall  to  the  seventh  party;  or 
(2)  do  they  fall  to  be  divided  equally  between 
the  seventh  party  and  the  children  of  David  Bose 
Crawford  and  William  Patrick  Crawford  per 
ttirpei;  or  (8)  do  they  fall  to  be  treated  as  intes- 
tate succession  of  the  truster?  Or  6,  Does  the 
whole  residue,  other  than  the  two-sevenths 
destined  to  the  seventh  party,  fall  to  be  treated  ss 
intestate  succession  of  the  truster  ? 

The  thzee-seventh  shares  of  tiie  residue  destined 
in  the  trust-deed  to  James  Hunter  Crawford  and 
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Jane  L.  Crawford  are  intestate  Bnooeasion  of  the 
tmgter,  those  members  of  the  family  ha-ring 
piedeoeased  the  death  of  their  mother  without 
UBoe. 

The  LosD  Justick-Olkbk,  Lobd  Yoimo,  aad 
LoBD  RrTHZBFUBD  CiiABK  conoaiTed. 

The  Goort  pronoonoed  this  interiooator : — 
"The  Lords  hayinf;  heard  oonnsel  for  the 
parties  on  the  Bpedal  Case,  answer  in  the 
segatiye  the  first  of  the  qnestions  therein 
put ;  the  first  alternative  of  the  second 
qnestion  in  the  negative  and  the  second 
idtematiTe  in  the  affirm  ative ;  the  third 
question  to  the  effect  that  interest  is  to  be 
oilonlated  at  the  rate  of  fonr  pounds  per 
centnm  per  annum  ;  the  fourth  question  in 
the  afflrmative ;  and  the  fifth  question  to  the 
effect  that  the  three  shares  of  residue  are  to 
be  treated  as  intestate  succession :  Find  and 
declare  aooordingly,  and  that  the  sixth  question 
is  superseded  by  the  answers  to  the  fourth  and 
fifth  questions :  Find  the  parties  entitled  to 
payment  of  the  trust-estate  of  the  expenses 
inenired  by  them  in  relation  hereto :  Bemit," 
Ac. 

Counsel  for  First  Parties — ^Moody  Stuart.  Agents 
— Garment,  Wedderbuin,  &  Watson,  W.S. 

Counsel  for  Second  Party  —  Cbeyne  —  Sym. 
Agents— Scott  Moncrieff  Sc  Trail,  W.S. 

Gouitsel  for  Third  and  Fifth  Parties— Watson. 
Agent— Graham  G.  Watson,  W.S. 

Counsel  for  Fourth  and  Sixth  Parties— H.  3. 
XL  Fraser.    Agent— F.  J.  Martin,  Wf.g. 

Counsel  for  Seventh  Party — Begg.  Agen^— 
Alexander  Moriaon,  S.B.O. 


Friday,  July  9. 

SECOND  ~Dl  VISION. 

[Sheriff  Court  of  Lothian  s 
at  Edinburgh. 

BOBEBTSOK  V.  SCOTT. 
J'ropertjf— Mutual  Gable— Payment— IH$eharge 
— Singular  8ueee»ior  of  Builder  of  Gable. 

When  half  the  cost  of  a  mutual  gable  has 
been  paid  to  the  builder  of  it  by  the  pro- 
prietor of  the  adjoining  ground,  although  he 
has  not  yet  built  on  that  ground,  there  is  no 
obligation  to  pay  it  over  again  even  to  the 
singular  successor  of  the  builder,  when  the 
gable  comes  to  be  used  for  a  tenement  on 
the  adjoining  ground. 

Obiervationt-oa  the  nature  of  the  right  of 
the  builder  of  a  mutual  gable  to  be  recom- 
pensed by  the  owner  of  the  adjoining  feu. 
On3dI>ecemberl878Alexander  Robertson,  builder, 
Aoqnired  by  fen-charter  from  the  Magistrates  and 
Town  Council  of  Edinburgh  All  and  Whole  that 
•re»  of  ground,  consisting  of  three  lots  or  build- 
ing  stances  situated  between  Nos.  10  on  the  east 
and  14  on  the  west,  Boyal  Crescent,  Edinburgh, 
"  inclusive  of  the  ground  occupied  by  one  half  of 
the  mutual  walls  on  each  aide,"  and  it  being  also 
provided  that  "the  said  disponee  [Bobertson] 
shall  have  right  to  the  mutual  gables  and  walls  of 
ttie  adjoining  hoxues  in  the  Boyal  Orescent  so 


far  as  we  ourselves  would  have  right  to  the  same, 
npon  the  payment  of  half  of  the  expense  of  the 
said  mutual  gables  and  walls  to  the  person 
or  persons  entitled  to  claim  the  same." 

The  proprietor  of  the  adjoining  house  on  the 
east.  No.  10,  was  David  Scott,  C.A.  Bobertson 
began  building  operations,  and  in  so  doing 
availed  himself  of  the  westmost  gable  of  No,  10, 
whereupon  Scott  claimed  to  be  recompensed  for  a 
half  of  the  cost  of  this  gable-wall.  Scott  had 
acquired  his  property  in  1874  from  William 
Stark's  trustees,  and  the  disposition  described 
the  subjects  as  "All  and  Whole  that  area  or  piece 
of  ground  with  the  dwelling-house,  cellars,  and 
others  built  thereon,  being  No.  10  of  the  street 
called  Boyal  Crescent,  Edinburgh,  which  area  or 
piece  of  ground  is  bounded  on  the  east  by  the 
centre  of  a  mutual  gable  and  division  walls  with 
the  dwelling-house  No.  9  Boyal  Orescent ;  on  the 
west  by  the  feus  formerly  possessed  by  Bobert  Wat- 
son, builder,  and  afterwards  resumed  by  the  city 
of  Edinburgh."  Bobertson  beUeving  Scott's  de- 
mand to  be  well  founded,  paid  him  £74, 16s. ,  being 
the  sum  agreed  on  as  half  the  value  of  the  gable. 

In  1886  Bobertson  raised  this  actionin  the  Sheriff 
Coart  at  Edinburgh  against  Scott  for  repetition  of 
that  sum,  with  interest  from  its  payment,  on  the 
ground  that  he  had  ascertained  that  Stark,  the  de- 
fender's author,  who  in  1828  erected  the  gable,  had 
received  in  1832  paymentof  one-half  of  the  price  of 
it  from  the  Magistrates  of  Edinburgh,  and  that  de- 
fender never  had  any  right  to  the  unused  half  of  it, 
nor  any  right  to  demand  from  the  poiBoer  iuU  of 
the  value  of  it. 

The  defender  averred— He  was  only  a  sin- 
gular successor  of  Stark.  When  the  pursuer 
acquired  his  fen  the  defender  had  a  real  right 
in  the  gable  in  question,  which  was  on  the  west 
of  the  defender's  house.  He  referred  to  the 
disposition  by  the  magistrates  to  Stark  in  1828, 
in  which  the  subjects  belonging  to  him  were 
described  as  bounded  "on  the  west  by  the 
feus  formerly  possessed  by  Bobert  Watson, 
builder,  but  now  resumed  by  the  city  of  Edin- 
burgh." At  the  date  of  this  disposition  to  Stark 
he  (Stark)  had  erected  No.  10  with  the  gable 
in  question,  but  the  pursuer  did  not  acquire  his 
fen  till  1878,  and  up  to  1879  no  buildings  were 
erected  on  the  adjoining  stance  to  the  west  of 
the  gable.  The  defender  thus  acquired  the  gable 
in  1874  along  with  his  house,  and  had  right  and 
title  to  demand  from  the  pursuer  one-half  of  the 
price  or  value  when  the  puisner  came  to  use  it 
aa  a  mutual  gable  in  1879.  He  knew  nothing  of 
any  transactions  between  Stark  and  the  magis- 
trates which  did  not  appear  in  the  public  records. 

The  pursuer  pleaded — "(1)  The  pursuer  hav- 
ing been  induced  by  the  false  representations  of 
the  defender  to  pay  him  the  sums  condescended 
on,  he  is  entitled  to  decree  as  prayed  for.  (3)  The 
said  payments  having  been  made  by  the  pursuer 
to  the  defender  in  error,  the  pursuer  is  entitled 
to  restitution.  (3)  The  defender  having  no  right 
or  title  to  the  said  gable,  so  far  as  acquired  by 
tfae  pursuer,  and  no  sum  being  due  by  the  pur- 
suer to  him,  the  pursuer  is  entitled  to  decree. 
(4)  The  defender  had  no  right  or  title  to  uplift 
or  receive  the  price  of  the  unused  half  of  said 
gable,  in  respect  that  the  same  was  built  for  the 
town  of  Edinburgh  upon  their  ground,  and  paid 
for  by  them,  or  otherwise  the  town  acquired  the 
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whole  rights  of  the  said  William  Stark  therein, 
by  the  payment  oondesoended  on." 

The  defender  pleaded— "(3)  The  defen- 
der having  been  proprietor  of  the  whole 
of  said  gable  at  the  date  the  pursuer  acquired 
the  adjoining  feu,  was  entitled  to  receiTe 
payment  of  t^e  price  of  one-half  of  said  gable 
when  it  was  appropriated  by  the  pursuer.  (4) 
The  defender  having  been  entitled  to  receive 
from  the  pursuer  the  sum  now  sought  to  be  re- 
covered, he  ought  to  be  assoilzied  with  ex- 
penses." 

The  defender  by  minnte  admitted  that  the 
alleged  payment  had  been  made  in  1832  by 
the  Magistrates  of  Edinburgh  to  his  author 
Stark  as  the  value  of  half  the  gable  in  question. 

The  Sheriff-Substitute  (HnrHBaFOBD),  (after 
findings  in  fact  conform  to  the  above  narra- 
tive), found  in  point  of  law  that  the  "defen- 
der was  not  entitled  to  exact  payment  from 
the  pursuer  of  one-half  of  the  value  of  the  said 
mutual  gable :  Therefore  repels  the  defences, 
and  decerns  against  the  defender  in  terms  of  the 
conclusions  of  the  libel. " 

"Note. — This  appears  to  the  Sheriff-Substitute 
to  be  a  very  simplia  case,  and  he  has  little  to  add 
to  the  foregoing  interlocutor.      In  towns  where 
continuous  strtjets  of  honses  are  being  built,  the 
rights  of  adjoining  feuars  in  their  mutual  gable- 
walls  are  frequently  regulated  by  their  titles,  but 
where,  as  in  the  present  instance,  that  is  not  the 
case,  the  rule  of  the  common  law  is,  that  the  pro- 
prietor of  a  lot  or  portion  of  ground  dedicated  to 
building  purposes  is  entitled  to  build  beyond  his 
own  property  one-half  of  the  thicknessof  thegable- 
wall,  and  then  when  this  common  or  mutual  gable 
comes  to  be  made  use  of  by  the  adjoining  pro- 
prietor the  builder  is  entitled  on  the  principle  of 
recompense  to  recover  payment  from  the  neigh- 
bour of  one-half  of  the  cost     This  right  to  re- 
cover payment  is  transmitted  by  a  simple  con- 
veyance of   the    property  without  any  special 
assignation  or  conveyance.     On  the  other  hand, 
no  assignation  or  conveyance  is  required  to  give 
the  adjoining  proprietor  a  right  to  use  the  gable, 
and  in  the  absence  of  special  agreement  the  com- 
mon law  rule  is  that  payment  need  not  be  made 
until  the  use  of  the  wall  is  taken.     Accordingly 
where  the  rights  of  parties  are  not  regulated  by 
contract  the  presumption  is  that  no  payment  has 
been  made  until  that  use  is  taken.     (See  Law  v. 
ifmteith,  1855,  18  D.  180,  per  Lord  CSolonsay; 
Sinclair y.  Brmm  Brother»,Ocit.  19, 1882, 10 B. 45, 
per  Lord  President  and  Lord  Shand).    But  any 
presumption  to  the  effect  that  payment  has  been 
made  must  yield  to  the  fact  if  the  fact  is  other- 
wise, and  in  the  present  case  it  is  not  now  matter 
of  dispute  that  the  defender's  author    William 
Stark,  the  builder  of  the  gable  in  question,  re- 
ceived payment  of  one-half  of  the  cost  in  1882 
from  the  pursuer's  authors  the  magistrates  and 
town  council.      In    these  circumstances    Stark 
could    not    possibly   have   exacted   payment   a 
second  time,   and  neither  he  nor  his  trustees 
could  convey  to  the   defender  a  claim  which 
had  been  discharged  and  which  had  ceased  to 
exist" 

The  defender  appealed,  and  argued— This 
gable  was  within  the  description  of  the  subjects 
conveyed  to  Stark,  his  author.  He  had  paid  a 
full  price  for  it  to  Stark;  as  soon  as  it  was  appro- 
priated by  an  adjacent   fenar  his  claim  for  re- 


compense arose.  It  did  not  emerge  until  that 
neighbour  began  to  build.  It  mattered  not  that 
Stark  had  received  payment  for  one-half  of  it  al- 
ready from  the  Magistrates  of  Edinburgh.  Soah 
payment  was  a  personal  one  and  could  not  affect 
him.  Sooh  payment  operated  as  no  discharge. 
If  a  payment  was  to  operate  as  a  discharge  it 
must  be  made  by  the  proper  debtor  at  the  proper 
time.  Until  the  gable  was  appropriated  he  wia 
entitled  to  assume  that  it  was  lus. 

▲nthorities  —Hunter  v.  Luke,  June  2,  1846,  8 
D.  787,  vide  opinion  of  Lord  Jeffrey,  p.  790; 
Bodger  v.  BuMdl,  June  10,  1873,  11  Maepb. 
671,  vide  opinion  of  Lord  Jnstioe-Olerk,  p.  673; 
Ohugow  Royal  Infirmary  v.  Wyiie,  June  15, 
1877,  4  B.  894;  Jaeky.  Begg,  &e.,  and  Begg,  Ac, 
V.  Jack,  October  26,  1875,  8  B.  S6 ;  Barl  of 
Moroiy  v.  Aytoun,  November  30,  1858,  21  D.  35, 
vide  Lord  Wood's  opinion,  41. 

The  pursuer  replied — When  a  gable  was  built 
by  the  first  feuar  it  was  his  sole  property  to  the 
extent  of  one-half,  and  as  regards  the  other  half 
he  gave  it  up  to  the  neighbour  who  used  it  on 
receiving  payment  of  the  value  of  that  other 
half,  'i'he  claim  against  an  adjoining  feou 
being  truly  a  claim  of  the  nature  of  recom- 
penae,  the  idea  that  the  claim  was  one  of 
real  right  was  excluded.  The  claim  was  one, 
then,  of  debt,  and  had  been  extinguished  by  the 
payment  already  made  to  Stark. 

Authorities — Earl  of  Moray  v.  Ayioun,  vide 
lupra,  opinions  of  Lord  Justice-Clerk  and  Lord 
Benholme ;  Bodger  y.  Suuell,  vide  npra, 
opinion  of  Lord  Shand ;  WaUace  v.  Brovm,  Jane 
21,  1808,  M.  App.  Pers.  and  Beal,  No.  4 ;  2/<uc 
V.  MonieitA,  November  30,  1866,  18  D.  135. 
At  advising — 

LoBD  JusnoB-OiJEBK — I  canuot  say  that  I  have 
found  any  difficulty  in  dealing  with  the  question 
raised  here.  It  is  an  action  brought  in  the 
Sheriff  Oourt  of  the  Lothians  by  a  feuar  from  the 
town  of  Edinburgh  to  recover  from  a  coterminons 
feuar  the  amount  paid  by  him,  the  pursuer,  for  the 
use  of  the  coterminous  gable,  on  the  ground  that 
this  debt,  such  as  it  was,  had  been  paid  and  satisfied 
by  the  town  of  Edinburgh  itself  prior  to  the  right 
which  they  conferred  upon  the  pursuer.  In  de- 
fence it  is  not  denied  that  this  sum  was  paid,  bat 
it  is  alleged  that  it  was  paid  to  a  prior  proprietor 
of  the  coterminons  tenement  by  whom  the  gable 
was  built;  and  the  argument  which  has  been 
submitted  cornea  simply  to  this,  that  as  between 
the  builder  of  the  mutual  gable  and  the  adjacent 
proprietor  who  takes  the  use  of  it,  the  debt  does 
not  arise  until  the  second  proprietor  begins  to 
build,  and  that  therefore  when  the  petitioner 
began  to  build,  he,  and  he  alone,  was  the  proper 
debtor  in  that  obligation. 

The  pursuer  in  1878  feued  from  the  town  of 
Edinburgh  three  lots  or  building  stances  between 
No.  10  and  No.  14  Boyal  Crescent,  in  Edinburgh, 
and  built  dwelling-houses  on  the  ground.  I'he 
immediately  adjoining  proprietor  was  the  defen- 
der, and  the  pursuer  in  erecting  his  booses 
used  the  gable  which  the  defender  or  his  author 
had  erected  as  a  mutual  gable.  The  defender's 
author  and  the  original  feuar  of  the  ground 
adjacent  to  the  pursuer's  feu  was  a  builder  of 
the  name  of  Stark,  who  feued  this  ground  in 
1832.  While  the  pursuer's  houses  were  gcnng 
up  the  defender  made  a  demand  for  the  value  (rf 
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half  the  gable,  a  demand  with  which  the  pnisner 
complied,  not  being  aware  that  the  amount  had 
been  paid  by  the  town  to  Staik  nearly  fifty  years 
before.  The  fact  of  the  payment  haying  been 
made  in  June  1882  is  admitted  by  the  defender  by 
a  joint-minnte  in  process.  The  object  of  the  pre- 
sent action  is  to  recover  back  the  amonnt  so  paid. 
The  question  therefore  arises,  whether  the 
town,  haying  bargained  with  the  adjoining  fenar, 
and  paid  this  sum  in  advance  before  they  had 
feaed  off  the  stance  immediately  adjoining,  were 
not  entitled  to  free  themselves  and  to  free  their 
vassals  from  any  further  claim  in  respect  of  the 
gable  in  question,  and  whether  the  defender  can 
retain  the  money  which  was  paid  in  error  for  the 
use  of  the  gable,  although  he  is  now  satisfied  that 
the  claim  of  debt  was  made  and  was  extinguished 
by  payment  many  years  ago  ?  I  am  of  opinion 
that  none  of  the  authorities  lead  to  a  conda- 
Bion  so  onreasonable  and  so  inconvenient.  It  is 
in  vain  to  try  to  reduce  the  customary  or  con- 
suetudinary incident  of  urban  building,  which 
from  the  necessity  or  at  least  the  convenience 
of  the  situation  has  grown  up  in  large  towns  in 
regard  to  mutual  gables,  to  anything  founded 
either  upon  feudal  grant  or  ordinary  contract. 
The  rigbt  of  the  first  builder  of  a  gable  intended 
to  be  a  mutual  gable  is  full  of  anomaly.  It  is 
one  to  build  on  his  neighbour's  ground  without  a 
title,  and  to  become  his  neighbour's  creditor 
without  a  contract.  When  the  first  fenar  builds 
he  is  entitled  under  this  customary  law  to  build 
on  his  neighbour's  ground.  He  has  no  title  to 
his  neighbour's  ground  according  to  the  ordi- 
nary forms  of  conveyancing,  and  he  never  to  the 
end  acquires  one.  Nevertheless  the  gable  is  his 
gable  ontil  somebody  else  acquires  the  right  to 
it,  and  that  again  is  not  acquired  by  any  writing 
or  title,  but  simply  by  the  fact  of  using  the 
gable  as  a  mutual  gable,  and  erecting  the  adjoin- 
ing building  in  contact  with  and  alongside  of  it. 
This  is  not  a  right  therefore  that  can  be  reduced 
to  feudal  rules,  but  the  substantial  rights  enjoyed 
by  each  of  the  adjacent  proprietors  in  a  mutual 
gable  are  well  fixed.  The  gable  remains  the  pro- 
perty of  the  man  who  built  it  until  the  adjacent 
proprietor  takes  advantage  of  it  by  building  in 
his  turn.  The  gable  being  built  partly  on  the 
land  of  the  latter  implies  tiiat  he  is  entitled  to 
take  sooh  use,  and  if  he  does  he  thereby  incurs 
the  obligation  of  re-imbursing  the  original  feuar 
in  half  of  the  price.  But  I  do  not  think  it  is  at 
all  sound  to  say  that  the  obUgation  in  question 
is  constituted  by  the  use  of  the  gable,  or  that 
there  is  no  debt  or  no  contingent  obligation  until 
that  is  done.  That  is  contrary  to  the  good  sense 
and  good  faith  of  the  proceeding.  If  the  town 
thought  it  would  enhance  the  value  to  the  pur- 
chaser or  feuar  of  the  adjoining  stance  to  clear  it 
of  this  possible  encumbrance  by  paying  up  half 
the  price  of  the  gable  to  the  adjoining  proprietor, 
that  debt  is  extinguished  and  cannot  be  revived, 
for  the  superior  was  entitled  to  bargain  for  his 
vassal  smd  to  communicate  to  the  vassal  the  ease 
which  he  had  thereby  purchased,  and  for  which 
he  had  paid  the  full  price.  It  was  argued  that 
no'  relation  of  debtor  and  creditor  existed  when 
this  payment  was  made  by  the  town  to  Btark.  But 
Stark  was  master  of  the  whole  tenement,  and 
might  stipulate  about  his  gable  as  he  pleased. 
No  doubt  this  payment  is  not  made  real,  but  the 
tight  itself  is  not  made  real  in  that  sense.      It 


can  make  no  manner  of  difference  that  when  the 
first  proprietor  sold  bis  feu  he  did  not  stipulate 
with  the  purchaser  from  him  for  anything  in 
regard  to  this  debt  or  obligation.  It  was  ex- 
tinguished, and  when  the  purchaser  acquired 
possession  he  came  simply  into  the  place  of  the 
man  to  whom  the  money  had  been  paid.  I  there- 
tore  think  it  would  be  contrary  to  all  reason  and 
justice  to  compel  the  vassal  of  the  town  to  pay 
over  again.  I  see  no  reason  to  support  it,  and 
although  it  is  quite  true  that  the  money 
value  of  the  gable  was  paid  by  the  town  to 
the  author  of  the  defender,  and  not  to  himself, 
it  seems  to  me  that  the  town  were  entitled  to  re- 
lieve the  ground  for  their  vassal,  and  that  the 
defender  was  bound  by  the  satisfaction  which 
was  made  to  his  author. 

LoBo  CBAiaaiLii — I  agree  with  the  Sheriff. 
Substitute  in  the  conclusion  at  which  he  has 
arrived,  and  in  the  view  both  of  the  facts  and  of 
the  law  which  he  has  presented  in  his  judgment. 
The  facts  indeed  are  not  disputed,  and  the  law 
affecting  the  subject-matter  of  suit  is  really  the 
only  thing  presented  for  the  determination  of 
the  Court.  .  .  .  [Ifu  LordiMp  then  stated  the 
faett  to  the  effect  above  narrated.] 

The  defence  to  the  action  is  that  recompense 
was  due  to  the  defender,  the  right  conveyed  by 
his  title  not  being  affected  by  the  payment  to 
Stark,  the  feuar  of  area  No.  10,  and  the  builder 
of  the  house  of  which  the  gable  wall  in  question 
is  a  part.  Neither  Stark  nor  any  heir  or 
gratuitous  disponee  of  his  could  succeed  in  such 
a  claim.  So  far  as  they  are  concerned,  the 
recompense  once  paid  their  claim  is  for  ever 
extinguished.  But  the  defender  says  that  he  is 
a  singular  successor,  that  by  the  disposition  to 
the  area  and  the  tenement  No.  10  built  upon  it 
he  acquired  a  right  to  the  gable  wall  in  its 
entirety,  and  consequently  he  might,  just  as  if 
recompense  had  never  been  rendered  to  Stark, 
make  good  bis  claim  when  the  pursuer  made  use 
of.  the  gable.  The  right  to  make  such  a  claim 
— ^while  existing — there  is  no  doubt  runs  with  the 
tenement,  and  consequently  the  defender  has 
title  to  make  the  claim  ;  but  is  there  an  obliga- 
tion to  pay,  resulting  from  the  nse  of  the  gable, 
if  half  the  cost  has  been  already  paid  co  the 
defender's  author,  the  builder  of  his  tern  ment  7 
That  is  the  question  which  has  now  to  be  di  cided. 
My  opinion  is  that  this  question  ought  to  be 
answered  in  the  negative.  The  claim  is  one 
simply  for  money,  and  that  claim  will  be  ex- 
tinguished if  half  the  cost  of  the  gable  has  been 
paid  to  the  person  by  whom  the  gable  was 
erected.  The  recompense  was.  due  to  him.  He 
was  the  person  to  discharge,  and  discharging, 
what  was  the  result  of  the  payment  acknowledged? 
Those  who  paid,  and  those  deriving  right  from 
those  who  paid,  were  thenceforward  as  free  to 
use  the  wall  as  if  they  or  any  of  them  had  been 
the  builders.  What  is  said  by  the  defender, 
however,  is  that  the  wall  was  the  property  of  the 
builder — that  the  builder  merely  by  receiving  the 
recompense  was  not  divested  to  any  extent  of 
that  property,  and  consequently  that  the  right 
as  it  was  in  him  passed  to  the  defender  by  the 
disposition  which  is  his  title.  Till  the  wall 
comes  to  be  used  there  is,  the  defender  also  says, 
no  delivery,  and  the  rights  of  parties  continued 
as  they  were  when  its  erection  was  completed. 
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My  opinion  is  that  Stark  did  not  become  by  ii« 
ereotion  owner  of  this  gable  in  its  entirety.  The 
one  half  was  bnilt  on  hia  own  fen,  the  other  half 
on  the  adjoining  area,  which  at  that  time  belonged 
to  the  magistrates,  and  so  far  as  bnilt  npon 
gronnd  which  was  not  bis  he  was  not  the  pro- 
prietor. The  erection  of  the  wall  was,  I  think,  on 
common  account.  To  the  extent  of  a  half  Stark 
was  proprietor,  bnt  to  the  extent  of  the  other 
half,  which  was  built  not  for  him  bnt  for  the 
owner  of  the  coterminons  fen,  he  was  not  th« 
proprietor ;  he  had  a  simple  right  of  exclosive 
ose,  or,  in  other  words,  of  preyenting  the  coter- 
minons proprietor  from  nsing  the  wall  till  recom- 
pense or  payment  of  a  half  ot  the  cost  had  been 
rendered. 

In  the  argument  the  disposition  to  the  de- 
fender was  referred  to,  and  seemingly  with 
aon6dence,  on  the  assamption  that  this  gable  was 
within  the  description  of  the  subjects  oonreyed. 
What  was  specially  referred  to  was  the  fact  that 
the  boundary  on  the  west  was  described  as  being 
the  fens  formerly  possessed  by  Robert  Watson, 
and  afterwards  resumed  by  the  City  of  Edin- 
burgh, which  are  the  fens  now  belonging  to  the 
pursuer.  But  those  who  pointed  to  this  part  of 
the  description  forgot  that  the  fen  formerly 
belonging  to  Robert  Watson  reached  to  the  centre 
of  this  gable,  and  consequently  the  western  half 
of  the  gable  could  not  be  and  was  not  matter  of 
conreyance.  The  property  of  the  pursoer, 
therefore,  so  far  as  that  depends  upon  his  dis- 
position, ends  at  the  centre  of  this  wall.  The 
western  half,  to  whomsosTer  it  belongs,  does  not 
belong  to  the  pursuer  upon  the  face  of  his  title. 

The  present  dispute  does  not  inyolve  questions 
either  of  feudal  law  or  of  oonveyancing.  All 
that  has  to  be  determined  is  whether  payment  to 
Stark  did  not  discharge  the  owners  of  the  coter- 
minons gronnd  of  their  obligation  for  recom- 
pense. The  result  is  not  the  acquisition  of  a 
right  of  property  in  the  wall,  for  that  prerioasly 
existed,  but  of  a  right  to  use  the  wall  upon  the 
consideration  that  the  builder  has  been  recom- 
pensed for  the  expenditure  by  which  the  fen  was 
meliorated. 

These  views,  it  may  be,  are  in  conflict  with  dieta 
of  Judges  who  have  taken  part  in  the  decision  of 
controversies  arising  out  of  the  erection  of 
mutual  gables.  Bnt  they  appear  to  me  to  be  fully 
warranted  by  the  opinions  and  by  the  decision 
in  the  case  of  the  £larl  of  Moray  v.  Aytoun,  21 
D.  83.  The  opinion  of  Iiord  Keaves  in  the  case 
of  Rodger  v.  RuueU,  11  Macph.  673,  is  also  in 
harmony  with  my  views  of  the  law  of  the  case. 

I  agree  with  your  Lordships  in  thinking  that 
the  appeal  against  the  Sherifi-Substitnte's  judg- 
ment ought  to  be  refused. 

LoBDS  ToTJva  and  BxTTHXBFintD  OiuUlk  con- 
curred. 

The  Oourt  dismissed  the  appeal  and  affirmed 
the  judgment. 

Counsel  for  Appellant — Gloag — Begg.  Agents 
—Ronald  t  Ritchie,  S.S.C. 

Counsel  for  Respondent — Guthrie  Smith — 0. 
K.  Mackenzie.  Agents — Dnnoan  Smith  &  Mao- 
Laren,  S.S.C. 


Friday,  July  9. 


SECOND 


DIVISION. 
[Lord  Lee,  Ordinary. 
ROBERTSON  V.  DOUGLAS. 

Sale— Sale  of  HmUtge — AUoeation  of  Feu-Dulf 
— Superior  and  ViutaL 

An  intending  purchaser  made  a  written 
offer  to  buy  a  house,  "  the  fen-daty  of  which 
is  understood  to  be  not  more  than  £4."    The 
offer  was  accepted.     The  title  shewed  that 
the   ground    on   which    the    tenement   of 
wUch  the   house  formed  part    was  built 
bad  been   feued   from  the   magistrates  of 
Edinburgh    by  the  seller  at  a  eumulo  fen- 
duty    of    £36,    15s.    6d.,    and    that    then 
had   been  no  allocation   by  the  superion. 
The  buyer  refused  to  take  a. disposition  of 
the  subjects— on  which  the  seller  had  allo- 
cated a  feu-dnty  of  £4,  and  recorded  the 
deed  of  allocation — on  the  gronnd  that  the 
superiors  refused  to  grant  an  allocation  ex- 
cept  with    an    additional   fen-daty  of  six 
shillings,  and  that  he  was  entitled  to  require 
an    allocation   by   the  superior   of  a   fen- 
duty  not  exceeding  £4.     Held  (dia.    Loid 
Butherfurd  Clark)  that  the  purchaser  was 
bound  to  implement  the  contract  in  respect 
the  seller  had  fulfilled  hia  part  of  the  bar- 
gain that  the  feu-duty  should  not  exceed  £4, 
and  that  there  was  nothing  in  the  terms  of 
the  missives  obliging  him  to  get  the  superion 
to  allocate. 
Alexander  Robertson,   builder,  in    1884    feued 
from  the  town  of  Edinburgh  six  areas  of  gronnd 
on  the  east  side  at  the  foot  of  Scotland  Street, 
Edinburgh,  the  fen-duty  for  theae  areas  being 
£36,  16s.  6d.      He  erected  a  tenement  consisting 
of  two  main-door  and  eight-flatted  houses,  which 
tenement  was  finished  in  May  1886. 

On  8d  March  1886  the  agents  for  George 
Douglas,  Fortobello,  wrote  to  Robertson  with  re- 
gard to  39  Scotland  Street,  being  one  of  these 
main-door  houses: — "Dear  Sir, — We  are  autho- 
rised by  Mr  Douglas  to  offer  to  yon  the  sum  of 
£490  for  the  main-door  house  at  the  foot  of 
Scotland  Street.  .  .  .  The  fen-duty  is  under- 
stood to  be  not  more  than  £4.  ,  .  .  Entiy 
is  to  be  given  immediately,  and  the  price  to  be 
paid  at  Whitsunday."  Robertson  replied— "I 
hereby  accept  of  your  offer  .  .  .  and  agree  to 
the  terms  in  your  offer."  Douglas  obtained  entiy 
in  March,  bnt  maintained  in  this  action  that  this 
was  only  as  a  tenant,  under  an  arrangement  come 
to. 

In  order  that  the  disposition  of  the  snbjeets 
might  be  made  out,  the  title  to  them  was  trans- 
mitted to  the  buyer's  agents.  It  was  found  by 
them  that,  as  above-mentioned,  the  house  stood 
on  the  area  feued  by  the  town  for  a  feu-duty 
of  £36,  16s.  6d. 

In  the  disposition  sent  to  Douglas,  Robert- 
son allocated  on  the  honse  a  sum  of  £4  as  the 
stipulated  fen-duty,  as  being  the  fair  proportion 
applicable  thereto  of  the  eumulo  feu-dnty  of  £35, 
IGs.  6d.  payable  to  the  superiors  oat  of  the  whole 
tenement  of  which  the  honse  formed  part  The 
agents  for  Douglas  maintained  that  having  stipn- 
lated  foraeertainfeu-dntjthebnyerwas  entitled  to 
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have  the  same  sllooated  by  the  superior.  The 
charter  contained  no  obli^tion  by  the  town  to 
allocate  the  feu-daty.  To  thia  Bobertson's 
agents  replied  —  "We  do  not  think  that 
Mr  Bobertaon  is  nnder  any  obligation  to 
obtain  an  allocation  from  the  raperior.  All 
that  yonr  client  is  entitled  to  demand  is  that 
ultimately  he  will  not  have  to  pay  anything  more 
than  the  stipulated  feu-daty  for  bis  house." 
Bobertson  however  (without  admitting  any  ob- 
ligation to  do  so)  applied  to  the  superiors  for 
an  allocation  of  the  fen-duty  of  £4,  bat  they  only 
agreed  to  grant  it  on  condition  of  an  augmenta- 
tion amounting  to  6g.  per  annum,  which  he 
alleged  the  superiors  refused  to  commute. 
Bobertson  after  some  negotiation  offered  to 
Douglas  to  deliver  the  disposition  in  his  favonr 
with  feu-duty  of  £4,  and  to  pay  him  26  years' 
purchase  of  tiie  augmentation  of  six  shillings,  but 
Douglas  refused  this  proposal. 

Bobertson  raised  this  action  to  have  Douglas 
ordained  to  fulfil  the  contract  of  sale  contained 
in  the  missiye  offer  and  letter  of  acceptance 
by  paying  the  price  with  interest  from  Whitsun- 
day 1885  and  taking  a  disposition  to  the  pro- 
perty. 

He  stated  that  he  had  fairly  allocated 
the  fea-daty  on  the  Tarions  houses  ^in  the 
tenement,  and  that  the  allocation  ha-ring 
entered  the  Be^ster  of  Sasines,  each  house  was 
thus  burdened  with  its  proper  portion  of  the 
atmulo  fen-duty,  and  the  defender  was  thus 
secure  against  having  ultimately  to  pay  a  larger 
fea-duty  than  £4. 

The  pnrsuer  pleaded— "(1)  The  defender  hav- 
ing under  the  missives  of  sale  libelled  purchased 
the  subjects,  he  is  bound  to  implement  and  fulfil 
the  said  purchase  by  making  payment  of  the 
prioe  and  accepting  a  disposition  or  other  con- 
Teyanoe  from  the  pursuer.  (2)  The  porsaer 
having  rateably  apportioned  the  said  cumuU)  feu- 
dnty  upon  the  several  houses  forming  the  said 
tenement,  and  the  deeds  of  allocation  thereof 
by  him  having  entered  the  record,  the  de- 
fender is  not  entitled  to  demand  that  the  pur- 
suer shall  deliver  to  him  an  allocation  by  the 
superior  of  the  said  feu-duty  of  £4  applicable  to 
his  house  ;  et  leparatim,  the  defender  is  bound  in 
the  circumstances  to  accept  of  an  allocation  by 
the  superior  of  said  fen-duty  of  £4,  and  augmen- 
tation thereof  offered  by  the  pursuer  on  payment 
of  a  gum  equal  to  twenty-flve  years'  purchase  of 
said  augmentation.  (8)  In  the  event  of  the 
defender  failing  to  implement  said  contract  of 
sale  within  such  time  as  the  Court  shall  direct, 
the  pursuer  is  entitled  to  decree  of  declarator 
that  the  contract  is  no  longer  operative  or  bind- 
ing on  the  pursuer,  and  otherwise  as  concluded 
for." 

Dooglas  maintained  the  position  above  ez- 
plftined.  He  also  stated  that  the  pnrsuer  had 
failed  to  pay  the  proportion  of  the  cost  of  a  main 
drain  as  he  was  bound  to  do  by  his  title,  and  also 
that  by  certain  letters  between  the  parties  the 
transaction  had  been  cancelled. 

He  pleaded — "(1)  The  parsaer's  averments 
are  irrelevant  and  insuffloient  to  support  the 
oonclusious  of  the  summons.  (2)  Any  con- 
tract of  sale  between  the  parties  having  been 
cancelled  by  mutual  consent,  the  defender  is  en- 
titled to  absolvitor  with  expenses.     (8)  The  pur- 


suer having  failed  to  implement  his  part  of  tbe 
alleged  contract  of  sale,  nnder  which  the  fea-duty 
of  the  house  in  question  was  to  be  not  more  than 
£4,  and  the  defender  was  to  be  entitled  to  access 
by  the  lane-  above  referred  to,  the  defender 
ought  to  be  assoilzied  with  expenses.  (4)  The 
whole  material  averments  of  the  pursuer  being 
unfounded  in  fact,  the  defender  should  be  assoil- 
zied with  expenses." 

The  Lord  Ordinary  (Lib)  pronounced  this 
interlocutor — "  Finds  it  admitted  that  the  pursuer 
and  defender  entered  into  a  contract  of  sale  for  the 
house  No.  89  Scotland  Street  in  terms  of  the  mis- 
sive letters,  and  that  according  to  said  contract 
the  feu-daty  was  to  be  '  not  more  than  £4 : ' 
Finds  (2)  that  the  said  house  forms  a  part  of  cer- 
tain subjects  feued  by  the  pursuer  from  the 
magistrates  of  Edinburgh  at  a  eumulo  feu-daty  of 
£36,  10s.  6d.,  and  that  there  has  been  no  alloca- 
tion by  the  superiors  of  said  eumulo  feu-duty ; 
Finds  (3)  that  the  fen-duty  proposed  by  tbe  pur- 
suer to  be  made  payable  for  the  said  bouse 
amounts  to  £4,  but  that  the  superiors  refuse  to 
grant  any  allocation  except  on  payment  of  an 
additional  feu-duty  amounting  to  6s.  per  annum, 
and  that  the  pursuer  has  hitherto  failed  to  make  any 
arrangement  whereby  the  fea-duty  burdening  the 
same  shall  be  not  more  than  £4 :  Therefore 
finds  that  the  pursuer  is  not  entitled  ?u>e  statu  to 
decree  in  terms  of  the  conclusions  of  the  sum- 
mons: But  finds  that  possession  of  the  house 
has  been  obtained  under  the  said  contract  of  sale, 
and  that  the  letters  founded  on  by  the  defender 
do  not  contain  any  agreement  to  cancel  tbe  said 
contract :  Therefore  before  further  T  procedure 
appoints  tbe  pursuer  to  state  in  a  minute  to  be 
lodged  within  eight  days  in  what  manner  he  pro- 
poses  to  implement  his  obligation  under  said  con- 
tract in  reference  to  the  feu-duty,  and  reserves  in 
the  meantime  all  questions  of  expenses." 

The  pursuer  'reclaimed,  and  argued — He  bad 
implemented  his  part  of  the  bargain  in  giving  a 
disposition  in  which  the  feu-duty  was  not  more 
than  £4.  As  long  as  he'  gave  the  defender 
security  that  he  should  not  be  unduly  distressed 
that  was  sufficient.  He  was  not  bound  to  get  an 
allocation  at  all  from  the  superiors.  The  obliga- 
tion undertaken  in  the  contract  was  not  in  any 
sense  an  obligation  having  anything  to  do  with 
the  superiors— i\rMi«(  v.  Smith,  June  6,  1876,  8 
B.  781,  was  exactly  in  point 

The  defender  replied — The  whole  subjects  in 
the  tenement  remained  subject  to  the  feu-duty 
unless  the  superior  consented  to  an  allocation, 
and  that  had  not  been  done.  The  bargain 
implied  that  he  was  to  be  made  absolutely 
safe  from  being  called  on  to  pay  more  than  £4. 
The  case  of  Miibet  v.  Smith  was  distinguishable, 
because  in  it  (1)  the  purchaser  insisted  on 
implementing  the  contract ;  (2)  the  titles  were 
imported  into  the  contract. 

At  advising — 

liOBD  JusnoK-CisBX — In  this  case  I  have  come 

to  the  conclusion,  not  without  difficulty  certainly, 
that  the  pursuer  is  entitled  to  prevail.  Tbe  ques- 
tion is  simply  this — Bobertson,  the  pursuer,  sold 
a  house.  No.  39  Scotland  Street,  Edinburgh,  to 
the  defender,  and  in  the  missive  of  sale  he  ex- 
plained that  the  feti-duty  was  understood  to  be 
not  more  than  £4.    Tbe  pursuer  is  quite  pre- 
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pared  to  implement  this  part  of  the  bargain  in  bo 
far  as  hia  own  rights  are  oonoemed,  bat  aooording 
to  the  present  state  of  the  law  the  registration  c^ 
the  title  operates  an  entry  with  the  superior. 
The  SQbject  is  part  of  a  larger  tenement,  of 
which  the  eumvlo  fen-dnty  is  £36,  ISs.  6d.,  and 
the  question  simply  is,  whether  the  sellerinnder- 
took  that  the  fen-duty,  in  so  far  as  he  himself 
was  concerned  merely,  should  not  exceed  £4,  or 
whether  he  undertook  the  same  obligation  for  his 
superior  ?  The  conclusion  to  which  I  hare  oome 
is  that  the  parties  did  not  bargain  on  any  matter 
not  immediately  concerning  themselves,  and 
therefore  that  there  is  no  ground  for  the  defence 
which  the  buyer  here  makes.  My  general  opinion 
is  that  there  is  nothing  in  the  terms  of  the  mis- 
Bives  which  obliges  the  pursuer  to  get  the  superior 
to  allocate  the  feu-duty.  I  do  not  think  that  that 
formed  part  of  the  subject  of  the  contract.  That 
is  my  Tiew,  though  I  admitthat  I  have  reached 
it  with  difficulty. 

Ijobd  Yottno — I  am  of  the  same  opinion, 
though  I  must  frankly  own  that  I  hare  reached 
it  without  any  difficulty.  I  think  that  the  pur- 
suer is  entitled  to  decree  in  terms  of  the  con- 
clusions of  the  summons.  The  ease  is  this: — The 
pursuer,  a  builder  in  Edinburgh,  took  a  feu  from 
the  magistrates  of  a  piece  of  building  ground, 
the  fen-dnty  being  £85,  16s.  6d.  He  thus  be- 
came the  vassal  of  the  magistrates,  and  mnst 
remain  so  until  he  substitute  some-one  in  his 
place  as  vaasal  in  this  piece  of  ground.  Upon 
this  ground  he  erected  a  tenement  consisting  of 
two  main-door  and  eight  flatted  honses,  and  he 
sold  one  of  the  flats  to  the  defender,  the  bargain 
bearing  that  "the  fen-duty  is  understood  to  be 
not  more  than  £4."  Mow,  this  house,  as  I  have 
said,  forms  one  of  a  tenement  of  two  main-door 
and  eight  flatted  houses,  and  the  magistrates  are 
not  bound  to  allocate  the  total  feu-duty  of  £35, 
158.  6d.  among  these  houses ;  but  the  pursuer 
was  quite  entitled  to  sell  either  of  the  main-door 
or  any  of  the  flatted  houses  at  any  fen-duty  he 
pleased.  He  must  remain  the  yassal  of  the 
magistrates  at  a  feu-duty  for  the  whole  of  £35, 
15s.  6d.,  but  he  may  get  as  much  or  as  Uttle  from 
the  person  to  whom  he  sells  one  or  more  of  the 
houses  as  he  is  able  or  is  desirous  of  getting. 
He  was  quite  entitled  therefore  to  grant  a  con- 
veyance of  this  house  at  a  feu-duty  of  £4.  He 
will  have  to  go  on  paying  £35,  15s.  6d.  to  the 
magistrates,  and  the  defender  £4  to  him.  No 
doubt  the  defender  is  exposed  to  the  risk  of 
being  called  on  to  pay  the  whole  £35,  15b.  6d.  to 
the  magistrates  if  it  is  left  unpaid  by  the  pursuer. 
He  would  be  liable  for  more  than  that.  He 
would  be  liable  for  the  whole  fen-dnty  which 
th^  magistrates  pay  to  Heriot's  Hospital,  aud 
again  for  the  fen-dnty  which  the  Hospital  pay  to 
the  Crown,  if  either  of  these  should  remain  un- 
paid. It  is  a  feature  of  our  feudal  law,  which  in 
this  matter  does  press  somewhat  hardly  on 
vassals,  that,  unless  with  the  consent  of  the 
superior,  and  of  all  the  superiors,  any  bit  of  ground 
is  liable  for  the  whole  feu-duty  of  the  feu  of  which 
it  forms  a  part  should  that  feu-duty  at  any  time 
remain  unpaid.  The  law,  as  I  have  said,  seems 
to  me  somewhat  extravagant  in  its  oare  for  the 
rights  of  superiors  in  this  particular,  but  at  the 
same  time  the  difficulty  is  in  most  cases  more 
fanciful  than  real,  and  the  apprehension  that  this 


groperty,  of  which  the  fen-dnty  is  £4  per  annum, 
;  liable  for  the  whole  £36,  16b.  6d.  is  truly 
faneifnl,  and  was  indeed  admitted  to  be  so — just 
as  fanciful  as  the  apprehension  that  the  pnisner 
would  be  liable  to  pay  the  fen-duty  of  the  whole 
barony  of  Bronghton  to  Heriot's  Hospital  should 
the  magistrates  fail  to  do  so.  That  being  so,  &e 
bargain  has  I  thiok  been  completely  implemented. 
The  burden  of  the  defender's  argument  was  just 
this,  that  £4,  6s.  is  more  than  £4.  The  bargain 
was  that  the  feu-duty  should  not  exceed  £4 — 
then,  says  Mr  Gloag  trinmphantly,  "  It  has  done 
so,  for  £4,  6s.  is  more  than  £4."  The  pursuer 
had  no  power  to  make  a  bargain  for  the  anperior. 
Hia  bargain  was  that  the  feu-duty,  so  far  as  he 
was  concerned,  should  not  exceed  £4,  and  he  his 
completely  implemented  that  bargain.  I  am  not 
in  the  least  degree  perplexed  by  the  registration 
of  the  defender's  tiUes.  It  is  only  when  the  title 
of  his  author,  the  pursaer,  is  set  aside  that  tint 
becomes  of  consequence,  for  the  pursuer  most 
remain  liable  for  the  whole  £35  nntil  the  magis- 
trates have  consented  to  an  alloeation.  No 
registration  will  make  each  of  the  disponeesuf 
tills  tenement  liable  for  the  whole  £35.  158.  6d. 
It  must  remain  so  until  the  magistrates  consent 
to  an  aUocation,'and  they  do  consent  on  condi- 
tion that  the  feu-dnty  in  the  defender's  case  is 
£4,  6s.  In  order  to  avoid  litigation  the  pursuer 
offered  the  defender  twenty-five  years'  purchaae 
of  this  difference  of  6s.  The  defender  refused 
this  offer,  for  his  purpose  is  the  not  altogether 
laudable  one  of  getting  rid  of  a  bargain  to  buy  a 
house  after  he  has  been  in  occupation  of  it  for 
some  time.  It  is  only  a  difference  of  £7  or  £8, 
and  I  am  not  sorry  that  he  is  not  entitled  to  sac- 
oeed,  but  is  bound  to  take  the  conveyance  which 
the  pursuer  offers,  and  has  no  right  to  be  relieved 
of  his  ordinary  real  property  liability  for  the  fea- 
duty  of  the  whole  tenement. 

LoBO  Obaiohhj^  —  The  pursuer  Bobertson 
feued  from  the  Magistrates  and  Town  Oouncil  of 
Edinburgh  in  1884  the  piece  of  groand  at  the 
foot  of  Scotland  Street,  which  is  described  in  the 
summons,  for  a  fen-duty  of  £36,  168.  6d.  The 
purpose  for  which  the  ground  was  acquired  was 
the  building  upon  it  of  a  tenement  to  consist  of 
ten  houses,  two  of  which  were  to  be  main-door 
houses,  or  bouses  on  the  level  of  the  street,  and 
the  other  eight  to  be  houses  entering  from  a 
common  stair.  The  eumulo  feu-duty  was  to  be 
distributed  over  those  bouses  in  proportions  eor^ 
responding  as  nearly  as  possible  to  the  value  of 
those  several  subjects.  There  was  no  proviajcm 
in  the  charter  to  this  effect ;  the  thing  was  left 
to  be  carried  out  by  the  pursaer  in  conformity 
with  the  usual  practice  of  builders  by  whom 
ground  for  the  erection  of  a  tenement  of  honses 
has  been  acquired.  Nor  was  there  in  the  charter 
any  obligation  undertaken  by  the  superiors  to 
approve  of  the  allocation  which  might  be  im- 
posed on  his  superiors  by  their  vassal.  Th«y 
might  approve  of  it,  and  if  they  did  so  their 
right  to  the  fen-duty  from  the  several  honses 
would  be  limited  to  the  portion  of  the  £35, 
15s.  6d.,  the  allocation  of  whioh  had  thus  been 
confirmed.  Without  such  an  arrangement  with 
the  magistrates  each  house  in  the  tenement  would 
be  liable  in  the  full  fen-duty  to  the  superiors ; 
but  each  proprietor  paying  more  than  bis  own 
share  would  have  relief  from  tiie  other  pro- 
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prieton  in  the  tenement  for  hi8  share  of  the 
excess.  There  might  in  these  oiromnstanoes  be 
trouble  beyond  what  -wonld  be  neoessary  had  the 
snpeiiors  adopted  the  pnrsner's  allocation;  bat 
there  'voold  be  no  nltimste  loss  to  any  owner,  for 
the  one  who  paid  for  all  to  the  town  woald  re- 
ooTer  from  his  neighbours  their  fea-daties,  and 
BO  be  reimbursed  of  the  fnll  amount  less  the  f  eu- 
dnty  charged  as  a  burden  upon  his  own  pro- 
perty. 

The  tenement  of  houses  erected  upon  this 
feu  was  completed  early  in  1886,  and  in 
the  beginning  of  March  of  that  year  the  pur- 
suer and  defender  entered  into  negotiations 
for  the  sale  and  purchase  of  one  of  the  two  street 
flats  This  led  to  a  written  offer  made  to  the 
pursuer  by  the  agents  of  the  defender,  in 
which,  on  the  defender's  behalf,  they  offered 
"yon  [that  is,  the  pursuer]  the  sum  of  £490 
for  the  main-door  house  at  the  foot  of  Scotland 
Street,  as  agreed  to  between  you  and  him  [the 
defender]."  There  was  this  clause  in  the  letter, 
"The  feu-duty  is  understood  to  be  not  more 
than  £4."  This  offer  was  accepted  by  the  pur- 
suer, and  thus  a  bargain  was  concluded.  Imme- 
diate entry  was  given;  the  price  was  to  be 
paid  at  following  Whitsunday,  when  also  the 
formal  disposition  was  to  be  delivered.  That 
this  disposition  might  be  prepared,  the  defender's 
•gents  applied  for  the  titles  of  the  property,  and 
on  4th  May  the  feu-charter  by  the  magistrates  to 
the  pursuer  was  sent  to  the  agents  of  the  defen- 
der, who  on  13th  May  wrote  to  the  agents  of  the 
pursuer  a  letter,  in  which  they  said,  "  We 
stipulated  for  a  certain  feu-duty  in  our  offer ;  we 
are  entitled  to  have  the  same  allocated  by  the 
superior,  and  must  insist  upon  this  being  done." 
This  announcement  came  as  a  surprise  upon  the 
pursuer.  Such  an  allocation  had  never  been 
mentioned  before,  much  less  had  what  was  asked 
been  made  a  condition  of  the  bargain,  and  it  is 
plain  from  the  language  of  the  letter  that  opposi- 
tion on  the  part  of  the  pursuer  was  anticipated, 
for  otherwise  the  defender's  agents  in  making 
their  request  never  wonld  have  intimated  that 
"  they  must  insist  upon  this  being  done."  Nor 
eonld  opposition  have  been  anticipated  unless 
apon  the  ground  that  the  allocation  by  the 
superior  had  not  been  within  the  contemplation 
of -parties,  and  was  not  provided  for  by  their 
contract.  This  was  the  view  of  the  pursuer,  and 
accordingly  his  agents  replied — "We  do  not  think 
that  Mr  Bobertson  is  under  any  obligation  to 
obtain  an  allocation  from  the  superior.  All  that 
yoTir  dient  is  entitled  to  demand  is  that  ulti- 
mately he  will  not  have  to  pay  anything  more 
than  the  stipulated  feu-dnty  for  his  house." 
These  letters  were  followed  by  a  long  correspon- 
dence, in  which  the  pursuer  by  offering  conces- 
sions for  the  sake  of  peace  endeavoured  to  bring 
the  dispute  to  an  amicable  termination.  Bat 
first  on  one  ground,  and  then  on  another,  all  his 
proposals  were  rejected  by  the  defender,  the 
neoessary  consequence  being  the  institution  of 
the  present  action. 

The  question  now  before  us  is.  What  in  this 
matter  is  the  right  of  the  defender,  and  what  the 
obligation  of  the  pursuer  under  the  clause  of  the 
defender's  offer,  which  says  that  "the  feu- duty 
is  understood  to  be  not  morethan  £4  ?"  In  other 
words,  is  the  feu-duty  allocated  by  the  pursuer 
npon  the  house  sold  to  the  defender  more  than 


£4  in  the  sense  of  the  clause  of  the  defender's 
offer  because  that  allocation  has  not  been  con- 
firmed by  the  superiors?  The  answer  to  this 
question  must,  I  think,  be  that  the  feu-duty  does 
not  exceed  the  terms  of  the  contract.  The 
stipulated  sum  is  £4.  That  is  the  proper  feu- 
duty  with  which  the  bouse  in  question  has  been 
burdened.  The  payment  of  iSiat  sum  will  ex- 
haust the  burden  effeiring  to  this  particular 
house,  and  this  appears  to  me  to  be  all  which  was 
involved  in  the  condition  expressed  in  the  clause, 
the  meaning  of  which  has  come  to  be  in  contro- 
versy. No  doubt  the  allocation  by  the  pursner 
does  not  affect  the  rights  of  the  superiors,  who, 
should  it  be  necessary,  or  should  they  think  fit, 
are  as  free  as  they  were  before  to  demand  from 
the  owner  of  the  house  in  question,  as  well  as 
from  the  owners  of  the  other  houses,  their  £36, 
16s.  6d.,  less  the  proportions  of  that  eumulo  feu- 
duty,  the  allocation  of  which  has  been  approved 
by  them.  But  the  pursuer  was  not  called  upon 
by  his  undertaking  to  the  defender  to  treat  with 
the  superiors  that  the  defender  might  be  pro- 
tected against  the  exercise  of  the  right  which 
they  possessed,  nor  could  he  have  compelled 
them  to  confirm  his  allocation.  These  were 
matters  outside  the  contract  between  the  pursuer 
and  the  defender.  All  that  was  implied  in  that 
contract,  in  so  far  as  the  question  in  controversy 
is  concerned,  was  that  the  eumvlo  feu-duty 
should  be  distributed  over,  and  the  several  sums 
so  fixed  npon,  the  houses  of  the  tenement,  that 
ultimately  the  defender  should  not  have  to  bear 
any  burden  in  the  name  of  feu-duty  beyond  the 
£4  as  to  which  he  made  stipulation.  This,  I 
think,  was  what  was'meant  to  be  and  has  been 
provided  by  the  allocation  of  a  feu-duty  upon 
each  of  the  houses,- and  the  recording  of  the 
several  dispositions  in  the  Register  of  Sasines. 
l^e  obligation  for  payment  has  thus  been 
rendered  a  real  burden  upon  the  several  houses 
of  the  tenement. 

The  case  of  Nitbett  v.  Smith,  June  6,  1876, 
3  B.  781,  appears  to  me  to  be  full  warrant  for 
my  reading  oC  the  present  contract.  Distinctions 
in  the  oircamstances  are  alleged  by  the  defender, 
but  such  as  they  are  they  appear  to  me  to  be 
immaterial  on  the  real  matter  of  the  controversy. 
Two  particulars  are  said  to  be  grounds  of  distinc- 
tion. The  first  that  in  NiibetC»  case  the  pur- 
chaser insisted  for  implement  of  his  contract, 
whereas  here  the  defender  is  willing,  and  indeed 
is  anxious,  that  he  should  be  relieved  from  his 
contract.  But  this  difference  can  have  no  effect 
upon  the  interpretation  clause,  as  to  which  parties 
are  in  controversy.  Whether  one  of  the  parties 
insists  that  the  sale  shall  be  carried  through,  or 
struggles  to  be  free,  the  meaning  of  the  words  of 
the  clause  will  be  the  same.  The  second  par- 
ticular referred  to  by  the  defender  is  that  in 
NitbeWi  case  the  titles  of  the  seller  were  said  to 
be  imported  into  the  contract,  inasmuch  as  they 
were  referred  to  in  the  advertisement  as  in  the 
hands  of  the  exposer's  agents.  But  the  intending 
purchaser  did  not  apply  for  the  titles,  nor  had  he 
seen  them  when  he  sent  in  his  offer  for  the  villa 
"  as  advertised."  The  one  case,  therefore,  is  in 
reality  parallel  with  the  other,  for  though  there 
was  no  reference  to  the  titles  in  any  advertise- 
ment, because  no  advertisement  had  been  issued, 
the  titles  of  the  pursuer  were  in  reality  as  much 
within  the  command  of  the  defender  as  were  the 
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titles  in  NiAetCt  oage  within  the  oommand  of  the 
intending  purchaser. 

On  the  whole  matter  I  am  of  opinion  that  the 
defender  is  attempting  to  break  the  oontraot  by 
which  he  is  bonnd,  and  that  the  pleas  he  has  pnt 
forward  are  unfounded.  Decree  therefore  shonld 
be  gJTen  against  him  in  terms  of  the  conoloaions 
of  the  summons. 

LoBD  RuTHBBFUBD  Clask — ^This  is  a  very 
wretched  case,  and  I  am  very  sorry  that  it  shonld 
have  been  presented  for  our  decision,  and  I 
regret  it  the  more  that  jl  find  myself  nnable  to 
oononr  in  the  judgment. 

The  pursaer  is  proprietor  of  certain  snbJeotB  in 
Edinburgh,  and  he  entered  into  a  certain  con- 
tract with  the  defender,  which  we  are  called  on 
to  oonstme.  As  proprietor  of  the  subjeota  the 
pnrsaer  might  of  course  hare  subfened  them,  but 
the  contract  into  which  he  did  enter  with  the 
defender  was  admittedly  a  contract  of  sale — that 
is  to  say,  a  contract  by  which  he  undertook  to 
sell  a  pEurt  of  the  subjects  which  then  belonged  to 
him — and  one  condition  of  this  sale  was  that 
"  the  feu-duty  is  understood  to  be  not  more  than 
£A-''  so  that  he  undertook  to  sell  the  subjects, 
that  is,  to  give  a  title  to  the  defender,  the  buyer, 
the  fen-duty  in  which  was  not  to  exceed  £4. 
What  feu-duty  7  Of  course  it  could  not  be  a  f ea- 
duty  in  any  sense  payable  to  the  pursuer  himself,' 
because  he  was  not  snbfeuing  but  selling,  and  a 
fen-duty  is  necessarily  what  is  paid  to  a  superior. 
In  short,  the  subjects  were  sold  on  condition  that 
the  pursuer  undertook  that  the  defender  should 
enter  with  the  superior  on  the  footing  of  paying 
a  feu-duty  of  £4  and  no  more.  Now,  it  is  quite 
dear  that  as  ^the  titles  then  stood  it  might  be 
perfectly  impossible  for  the  pursuer  to  give  such 
a  title  to  the  defender.  The  pursuer  held  the  whole 
subjects  at  a  eumuio  feu-duty  of  £36,  ISs.  6d., 
and  it  might  be  out  of  his  power  to  gire  the  de- 
fender a  title  to  the  anbjects  sold  in  which  the 
feu-dnty  should  be  £4  and  no  more,  for  the 
magistrates,  the  superiors,  were  perfectly  entitled 
to  decline  to  agree  to  such  a  condition.  But  if 
the  pursuer  was  not  able,  and  is  not  able,  to  give 
a  title  of  which  the  feu-dnty  is  £4  and  no  more, 
then  the  only  consequence  is  that  he  is  not  in  a 
position  to  implement  the  conditions  on  which  he 
agreed  to  sell  the  subjects ;  but  the  defender  did 
not  undertake  to  buy  except  on  the  conditions 
that  he  got  an  entry  with  the  superior,  and  that 
at  a  reddendo  of  £4  and  no  more.  I  do  not  tbink 
that  the  new  forms  of  conveyancing  introduced 
by  the  recent  Acts  affect  the  matter.  What  the 
pursuer  undertook  to  give  was  a  conveyance  with 
a  donble  manner  of  holding,  on  the  procuratory 
of  which  the  defender  was  entitled  to  resign  into 
the  hands  of  the  magistrates  and  get  a  charter 
from  them  with  a  feu-dnty  of  £4  and  no  more. 
I  am  speaking  in  the  language  of  the  old  forms, 
and  the  new  forms  do  not  deprive  tbe  magistrates 
of  the  right  to  refuse  to  grant  such  a  charter. 
In  short,  once  one  sees  that  this  is  a  contract  of 
sale  not  of  feu  it  seems  to  me  impossible  to  attach 
any  other  meaning  to  it  than  this,  that  the  feu- 
duty  of  which  it  speaks  is  a  fen-duty  payable  to 
the  seller's  superiors. 

It  was  said  that  people  do  not  bargain  about 
all  the  burdens  incidental  to  the  feudal  tenure. 
It  is  quite  likely  that  the  incidents  of  the  magis- 
trates holding  of  Heriot's  Hospital,  who  are  said, 


I  suppose  accurately,  to  be  the  superiors  of  the 
magistrates,  or  of  the  Hospital's  holding  of  tbe 
Cro wn ,  d  id  not  form  part  of  this  contract.  These 
are  burdens  about  which  the  parties  could  not 
possibly  be  held  to  deal.  What  they  are  bargain- 
ing about  are  the  incidents  of  their  relation  to 
the  immediate  superiors.  All  tbe  burdens  above 
that  remain  the  same. 

My  opinion  accordingly  is  that  the  condition 
of  this  contract  of  sale  is  that  the  seller  shonld 
give  the  buyer  a  disposition  under  which  he  may 
enter  with  the  superior  at  a  feu-duty  not  exceed- 
ing £4.  He  has  not  tendered  such  a  oonveyanee. 
It  is  qnite  true  that  the  magistrates  are  willing  to 
accept  a  fen-duty  of  £4, 6s.,  and  that  the  seller  is 
willing  to  commute  the  additional  6s.  by  paying 
the  bnyer  a  sum  equal  to  twenty-five  years'  pur- 
chase. I  do  not  think  that  the  defender  is  bound 
to  accept  that.  I  think  he  is  entitled  to  imple- 
ment of  the  contract  in  aooordanee  with  its  terms. 
I  do  not  attach  any  importance  to  the  fact  that 
he  took  possession  of  the  subjects.  He  took 
possession  on  the  faith  of  getting  a  conveyance 
in  terms  of  his  contract,  and  not  getting  that  I 
think  he  is  only  bound  to  pay  the  fair  and  reason- 
able value  of  the  subjects  for  the  time  they  were 
in  his  occupation. 

The  Court  pronounced  this  interlocutor : — 
"  Find  that  the  defender  having  punhaaed 
tbe  snbjeots  described  in  the  summons  under 
the  missives  of  sale  libelled,  is  bound  to  im- 
plement the  purchase  by  making  payment  of 
the  price  and  accepting  a  oouTeyanoe  from 
the  pursuer ;  and  that  the  pursaer  having 
apportioned  the  eutnuio  feu-dnty  rateably  to 
the  several  houses  forming  the  tenement, 
and  the  deeds  of  allocation  thereof  having 
been  placed  on  record,  the  defender  is  not 
entitled  to  require  the  pursuer  to  deliver  to 
the  defender  a  deed  by  the  superior  allo- 
cating a  feu-dnty  of  £4  to  bia  boose  :  Tbeie- 
fote  recal  the  interlocutor  reclaimed  against : 
Bepel  the  1st,  2d,  3d,  and  4th  pleas-in-law 
for  the  defender,  reserving  consideration  of 
the  5th  plea :  Decern  against  the  defender 
in  terms  of  the  conclusions  of  the  libel." 

Counsel  for  Pursuer  —  D.-F.  Msfikintoah, 
Q.  C. —Graham  Murray.  Agents — Dnnoaa  Smith 
&  MooLaren,  S.S.C. 

Counsel  for  Defender — Oloag — Begg.  Agents 
— Bonald  &,  Kitchie,  S.S.C. 


Friday,  July  9. 

SECOND  Id":  vision. 

[Lord  Lee,  Ordinary. 
WOODS  V.  CALEDONIAN  RAILWAY 
COMPANY. 
Reparation  —  Negligenet  —  RaUwty  —  Ratheag 
Olaute*  ContoUdatton  {Scotland)  Act  1845  (8 
and  9    Viet.  cap.  33),  tee.  40 — VontrOvtorf 
Negligenee. 

The  Kail  way  Olauaes  Act  1845  provides  that 
at  every  level-crossing  the  railway  company 
whose  line  crosses  the  road  shall  have  good 
and  sufficient  gates  at  eaoh  side  of  the  nil- 
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way  across  the  road,  which  gates  are  always 
to  be  kept  shnt  except  when  cattle  or  car- 
riages require  to  cross  the  line,  A  railway 
company  whose  private  Act  of  Parliament 
incorporated  the  general  clause  under  the 
Act  of  1845,  had  a  line  crossing  a  very 
much  frequented  road,  and  had,  as  required 
by  a  private  Act,  erected  a  footbridge  over  it, 
but  did  not  in  consequence  of  the  great  traffic 
at  the  place  keep  the  gates  shut  at  any  time, 
but  had  a  man  stationed  at  the  gates  to  warn 
people  who  attempted  to  cross  the  line  if 
there  was  danger  of  a  train  passing.  An 
•eoident  occurred  to  a  person  who  had  been 
duly  warned  by  the  gatemaa  but  had  gone 
upon  the  line.  .HtM  that  the  railway  company 
were  in  fault  in  not  having  the  gates  shut 
according  to  the  provisions  of  the  Act  of 
Parliament,  which  was  the  proximate  cause 
of  the  aooident. 
sat  of  ExeeptUnu— Direction  io  Jvry— Matter  of 
Faet—Oontributary  Negligenu. 

In  an  action  of  damages  for  the  death  of 
a  young  woman  who  was  killed  by  a  passing 
train  when  she  was  upon  the  railway  track, 
the  evidence  being  conflicting  as  to  whether 
she  was  on  the  track  trying  to  cross  the  line, 
or  in  an  endeavour  to  drag  a  companion  out 
of  danger  from  an  approaching  train,  the 
presiding  Judge  charged  the  jury  that  if 
they  were  satidfied  the  young  woman  was 
upon  the  line  attempting  to  save  her  com- 
panion,  and  that  through  her  alarm  and 
excitement  she  became  insensible    to    her 
own  danger,  in  point  of  law  she  was  not 
gailty  of  contributory  negligence.     Counsel 
for  the  defender  asked  the  presiding  Judge 
to  direct  the  jury  that  if  the  young  woman 
went  into  a  seen  danger  she  was  not  entitled 
to  recover  damages  even  if  her  object  was 
to  rescue  her  companion.     This  direction 
the  Judge  refused  to  give,  and  exception  was 
taken  to  the  refusal     On  a  bill  of  exceptions, 
Tieid  that  the  question  what  the  object  of  the 
girl  was  in  being  upon  the  line,  and  whether 
she  was  guilty  of  contributory  negligence  in 
being  there,  were  not  matters  for  direction 
in  point  of  law,  but  were  properly  left  for  the 
consideration  of  the  jury,  and  the  bill  of 
exceptions  refuted. 
On  27th  July  188.7  there  was  a  pleasure  excur- 
sion from  Edinburgh  to  Stirling  known  as  the 
Catholic  trip.     Among  the  parties  present  were 
two  young  women  Josephine  Woods  and  £ate 
M'Dermaid.      While  at  Stirling  they  met  two 
others  of  the  excursion  party,  brothers,  John 
and  Samuel  Kerr.    The  F«rty  of  four  proposed 
to  walk  from  Stirling  to  CambnskenneUi  Abbey 
by  the  Shore  ruad.      Samuel  Kerr  walked  first 
with    Kate    M'Dermaid,   and    John    Kerr  with 
Josephine  Woods.     In  the  coarse  of  the  walk 
they  came  to  a  level-crossing   where  the  track 
of  the  Caledonian  and  North  British  Bailways 
crosses  the  Shore  road.     Samuel  Kerr  and  the 
girl   M'Dermaid  crossed  in  safety,  but    while 
John  Kerr  and  Josephine  Woods  were  cross- 
ing a  train  passed  and  the  end  of  the  buffer  beam 
struck  the  girl  on  the  head  and  killed  her.     Her 
father  raised  this  action  of  damages  against  the 
Oidedonian  Bailway  Company  for  the  loss  of  hia 
daughter. 


He  averred  that  the  Shore  Boad  was  a  turnpike 
road  or  highway  or  statute-labour  road  for  carts 
or  carriages  within  the  meaning  of  the  Act  2  and 
3  Vict.  cap.  15,  and  6  and  6  Vict.  cap.  66,  and 
was  also  a  turnpike  road  or  public  carriage  road 
within  the  meaning  of  the  Acts  8  and  9  Vict.  cap. 
S3,  and  26  and  27  Vict.  cap.  92 ;  that  it  was  the 
duty  of  the  railway  company  to  have  gates  at 
each  side  of  the  level-crossing  with  proper  per- 
sons to  open  and  shut  them,  but  that  they  failed 
in  that  duty ;  that  the  company's  duty  was  also 
to  keep  the  gates  constantly  closed  except  during 
the  time  when  horses,  cattle,  carts,  or  carriages 
passing  along  that  road  should  have  to  cross  the 
railway,  but  that  they  habitually  failed  in  that 
duty,  and  did  so  on  the  occasion  in  question ; 
that  the  death  of  his  daughter  was  caused  by  the 
culpable  negligence  of  the  railway  company  in 
not  having  the  gates  dosed,  although  no  cattle, 
horses,  or  vehicles  required  to  cross  the  railway 
or  conld  have  done  so  in  safety. 

The  defenders  stated  that  there  was  a  ugnalman 
posted  to  warn  people  of  their  danger  if  a  train 
was  at  hand,  that  the  signalman  so  warned  the 
girl  Woods  and  her  companion,  and  ordered  them 
to  stand  back ;  but  that  in  defiance  of  this  warn- 
ing they  attempted  to  cross  the  line,  and  the  girl 
was  so  killed. 

They  pleaded  that  they  were  not  liable,  as  the 
girl's  death  was  caused  or  materially  contributed 
to  by  herself. 

The  Special  Act  under  which  the  line  at  this 
point  had  been  made  provided  that  there  should 
be  a  footbridge  over  the  line  at  the  place  in 
question.  This  bridge  had  been  erected.  The 
Special  Act  also  incorporated  section  40  of 
the  Bailway  Clauses  Consolidation  (Scotland) 
Act  1845  (8  and  9  Vict.  cap.  83)  which  provides 
— "If  the  railway  crosses  any  turnpike  road  or 
public  carriage  road  on  a  level  the  company  shall 
erect  and  at  all  times  maintain  good  and  suffi- 
cient gates  across  such  road  on  each  side  of 
the  railway  where  the  same  shall  communicate 
therewith,  and  shall  employ  proper  persons  to 
open  and  shut  such  gates.  And  such  gates  shall 
be  kept  constantly  closed  across  such  road  on 
both  sides  of  the  railway,  except  during  the  tune 
when  horses,  cattle,  carts,  or  carriages  passing 
along  the  same  shall  have  to  cross  such  rail- 
way." 

The  case  was  tried  before  Lord  Craighill  at  the 
Spring  sittings  for  jury  trials  on  22d  and  28d 
March  1885,  the  issue  bein  g ' '  Whether  on  or  about 
27th  July  1885  the  pursuer's  daughter  Josephine 
Woods  was  killed  at  a  level-crossing  at  or  near 
Stirling  by  a  train  belonging  to  the  defenders, 
through  their  fault,  to  the  pursuer's  loss,  injury, 
and  damage.     Damages  laid  at  £500  sterling." 

At  the  trial  it  was  clearly  proved  that  the  foot- 
bridge was  almost  never  used,  and  the  gates  were 
not  kept  shut  at  any  time  in  the  ordinary  traffic 
of  the  railway;  that  the  passenger  traffic  at 
Shore  Boad  was  Urge,  and  the  practice  was  for  a 
gateman  to  have  charge  of  erecting  a  wooden 
signal  and  otherwise  warning  the  public  of  the 
approach  of  trains.  On  this  occasion  when  Kerr 
and  Woods  came  up  a  train  was  slowly  approach- 
ing, and  this  man  warned  them  not  to  cross  as 
there  was  danger.  Kerr,  however,  who  was 
slightly  affected  by  drink,  paid  no  attention  to 
the  warning  and  persisted  in  crossing.  Woods 
was  then  holding  his  arm,  but  there  was  a  con> 
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fliot  of  eridence  whether  she  was  intending  to 
hold  him  back  or  merely  to  cross  with  him. 
Kerr  escaped  injury,  bat  the  buffer  of  the  engine 
stmck  Woods,  who  was  thrown  against  the 
engine-shed  and  killed. 

^Lord  Oraighill  in  charging  the  jury  directed 
that  there  was  fault  in  law  in  regard  to  the  gates. 
His  Lordship  further  on  the  qnestion  of  con- 
tribatory  negligence  gave  this  direotion— "If 
you  are  satisfied  that  the  deoeased  Josephine 
Woods  did  not  leave  the  side  of  the  railway — 
did  not  put  her  foot  within  the  lines — in  order 
to  cross  from  the  one  side  to  the  other,  but 
in  order  to  rescue  the  man  with  whom  she  bad 
been  on  the  day  in  qnestion,  from  that  which 
she  feared  might  be  almost  certain  death,  and 
that  throngh  alarm  and  her  perturbed  and  ex- 
cited state  she  became  insensible  to  her  own 
danger,  you  will  take  the  law  from  me  to  be  that 
that  which  was  done  by  her  was  not  contributory 
negligence."  Wherenpon  the  counsel  for  the 
defenders,  without  excepting  to  the  said  direc- 
tion, requested  his  Lordship  to  direct  the  jury  as 
follows,  viz.  —  "If  the  jury  are  satisfied  upon  the 
evidence  that  the  deceased  went  upon  the  line  of 
railway,  in  the  face  of  a  seen  danger,  in  sight 
and  in  front  of  an  approaching  train  which 
oansed  her  death,  the  pursuer  is  not  entitled  to 
recover  damages,  even  though  the  object  of  the 
deceased  was  to  save  her  companion."  His 
Lordship  declined  to  give  such  direction. 
Whereupon  the  counsel  for  the  defenders  ex- 
cepted to  the  said  deoUnatore. 

The  jury  found  for  the  pursuer,  and  assessed 
the  damages  at  £150. 

The  defenders  obtained  a  mle  for  a  new  trial 
on  the  ground  that  the  verdict  was  contrary  to 
evidence.  They  also  bronght  a  bill  of  exceptions 
against  the  ruling  of  the  presiding  Judge,  as 
explained  above. 

Argued  for  the  defenders— (1)  On  ihe  rule.  It 
was  admitted  that  the  gates,  which  were  on  each 
side  of  the  railway,  were  not  kept  shut  according  to 
the  pro  -isions  of  the  Act  of  Parliament,  bnt  that 
was  be.«use.the  Act  could  not  be  Utenilly  obeyed  . 
owing  to  the  continuous  stream  of  traffic  over  the 
line  and  along  the  road.  The  only  fault  that  could 
be  attributed  to  the  railway  company  was  in  not 
keeping  the  gates  shut,  but  that  was  explained,  and 
they  did  even  more  than  the  Act  of  Parliament  in- 
sisted upon,  as  they  kept  a  gateman  always^there 
who  warned  the  people  if  there  was  danger.  The 
negligence  which  is  complained  of  must  be  reason- 
ably connected  with  the  accident  if  the  defenders 
•re  to  be  liable.  Here  there  was  no  negligence  and 
no  invitation  to  the  pubUc  to  cross  the  line,  as  the 
gateman  warned  the  girl  Woods  that  there  was 
danger— /SiuAi^y  v.  Tht  London  and  Nortit- 
Weittm  BaUway  Company,  Nov.  18,  1865,  L-B., 

1  Ex.  13  ;  Stapley  v.  The  London,  Brighton,  and 
SouiA  Coast  BaUway  Company,  Nov.  25,  1865, 
L.K,  1  Ex.  21.  (2)  On  the  biU  of  exeeptiont. 
There  was  no  doubt  on  the  evidence  that  the 
girl  saw  the  train  coming  and  was  warned  not 
to  cross,  bnt  in  spite  of  these  facts  she  went 
from  the  edge  of  the  line,  where  she  was  quite  safe, 
intothe  track,  andsowaskilled.  This  was  contribu- 
tory negligence,  and  the  company  were  not  liable 
for  her  ieMi—Skellon  v.  TJie  London  and  North- 
Watem  Bailway  Company,  June  8,  1867,  ItK., 

2  O.P.  631.  The  true  test  of  contributory  negli- 
gence was  to  find  oat  who  was  responsible  M 


being  the  pxoziiiiate  oanse  of  the  locidtiiL 
The  fact  of  whether  there  was  oontributorj 
negligence  or  no  must  be  left  to  the  joiy— 
Dublin,  Widdow,  and  Wexford  Bailao]/  Com- 
pany V.  SlaUery,  July  31,  1878,  L.B.,  3  App. 
Gas.  1165 ;  OampbeU  t.  Ord  d  Madditon,  Not.  5, 
1873,  X  B.  149 ;  Datey  v.  T?ie  Lmdon  and  8ov&. 
Wettern  BaiUeay  Company,  June  22, 1883,  LB., 
11  Q.B.D.  213.  The  exception  was  taken  to  the 
Judge's  direction  at  the  proper  time,  viz.,  at  the 
end  of  the  charge  to  the  jury.  Lord  Gnighill 
gave  what  was  considered  a  wrong  direction,  sad 
the  direction  stated  in  the  bill  was  asked  and  re- 
fused, wherenpon  exception  was  taken — Baud  i. 
BeOly,  March  6,  1856,  18  D.  784. 

The  pnrsner  argued — The  exception  here 
was  not  taken  when  the  Jndge  deliTersd  his  diiee- 
tion  to  the  jury,  and  tberafore  the  biB  a<  ex- 
ceptions was  wrong  and  onght  not  to  be 
allowed.  As  no  exception  was  taken  timeonsly  it 
was  not  competent  to  move  for  a  new  trial  on  the 
gronnd  of  misdirection  by  the  presiding  Jodgs  ia 
point  of  law — M'CleUand  v.  Bodger  <fi  Compnji, 
Feb.  9,  1842,  4  D.  646.  The  railway  oompuy 
were  bound  by  their  private  Act,  and  by  the  Bail- 
way  Clauses  OonsoUdation  (Scotland)  Act  1846,  to 
have  gates  on  each  side  of  the  railway,  and  to 
keep  these  gates  shnt  except  when  cattle  or  car- 
riages desired  to  pass.  It  was  admitted  that 
these  gates  were  practically  never  shot,  and 
therefore  the  railway  company  were  in  tenlt— 
Oilehritt  v.  T?ie  Balloehney  Railmty  CompaRf, 
June  8,  1850,  12  D.  979.  The  young  woman  did 
not  contribate  by  her  negligence  to  the  aoddent 
although  the  gateman  said  there  was  a  train 
coming ;  he  did  not  stop  them  as  they  would  have 
been  stopped  by  a  shut  gate.  There  was  an  in- 
vitation to  the  public  to  cross  the  line.  The 
greater  the  amount  of  traffic,  the  more  need  then 
was  for  care  in  having  the  gates  ahnt  Negli- 
gence impUed  somethmg  wrong  in  itself,  and 
here  there  was  nothing  wrong  in  the  giii  en- 
deavouring to  stop  her  oompanion  from  erossiiig 
the  ]ine.—Wanleti  v.  The  North  £a$ler» 
Bailway  Company,  Kay  10,  1871,  L.B.,  C.Q.B. 
481 ;  OM  V.  Crombie,  July  6,  1875,  8  B.  886; 
Eekert  v.  LoTig  hland  BaQway  Company,  Jan. 
term,  1871,  3  Amer.  Bep.  721. 

At  advising — 

IiOBD  ToTTNO — ^This  case  comes  before  ns  npoo 
a  bill  of  exceptions  and  also  upon  a  motion  for  a 
new  trial. 

The  case  may  be  stated  in  a  very  few  sentences. 
At  the  place  referred  to,  near  Stirling,  the  Cale- 
donian Bailway  is  carried  across  the  road  npoa 
the  level  by  a  level-crossing,  and  confessedly  there 
appUes  to  the  place  that  provision  of  the  general 
statute  by  which  a  gate  is  required  to  be  kept 
upon  the  road — across  the  road — on  each  dd*  of 
the  railway — to  be  kept  as  a  mle  shut,  and  to  be 
opened  only  when  carriages  or  cattle  present 
themselves  to  cross,  and  when  they  may  safely 
be  permitted  to  cross.  There  were  gates  there, 
bnt  the  provision  of  the  statute  that  they  shoold 
be  so  kept  shut,  and  opened  only  when  occasion 
required  and  safety  permitted,  was  confessedly 
not  complied  with.  On  the  oooaaion  immedi- 
ately in  question  the  young  woman  who  met  irith 
her  death  came  too  close  upon  the  edge  of  ihe 
railway,  coming  along  the  public  road,  and  pre- 
pared  to  cross  with  a  young  man  with  whom  sb* 
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had  been  apending  the  forenoon.  There  waa  no 
gate  to  keep  them  from  going  upon  the  railway, 
but  there  was  a  gatekeeper,  who  told  them  that 
there  was  a  train  coming,  and  that  it  was  not  safe 
for  them  to  orosa.  The  young  man  however, 
having  been  drinking,  did  not  pay  attention  to 
this  warning,  but  proceeded  to  cross.  The 
young  woman  had  a  hold  of  his  arm — whether 
she  waa  simply  leaning  upon  his  arm  and  moving 
rapidly  across  along  with  him,  or  Whether  she 
waa  trying  to  hold  him  back,  is  a  matter  in 
-dispnte,  and  in  the  statement  of  the  facts  which 
I  have  made  is  the  first  matter  of  fact  in  dispute 
between  the  parties.  He  was  more  vigorous  or 
more  active  than  she,  and  he  got  across  before 
ihe  approaching  train — just  cleared  it.  She  was 
a  step  behind  Mm,  although  near  enough  to  have 
bold  of  hla  arm,  and  she  was  caught — just  caught. 
She  had  crossed  the  line  of  ndils  on  which  the 
train  waa  running,  but  she  was  hit  by  a  project- 
ing bulfer  or  beam  of  a  buffer  of  the  engine  on 
the  far  aide,  and  killed.  This  action  is  brought 
against  the  railway  company  by  her  father  to 
recover  damages  in  respect  of  her  death ;  and 
the  ground  of  action  is,  the  fault  imputed  to 
the  railway  company  in  their  not  having  the 
gate  closed  at  the  time.  Mr  Hurray  in  his  very 
clear  and  candid  statement  of  the  case  for  the 
railway  company  quite  conceded  that,  prima 
Jiuid,  this  was  fault  and  a  good  ground  of  action, 
although  of  course  it  was  for  the  jury  to  say 
whether  it  was,  I  shall  not  say  the  proximate 
oanae,  but  a  cause  so  prozimate  of  the  aooident 
as  to  justify  subjecting  the  railway  company  in 
responsibility  in  reepect  of  it.  I  think  Mr 
Murray  was  disposed  to  concede — in  fact  did 
ooncede — that  it  was  not  only  fault  but  also  a 
BufSoiently  proximate  cause  of  the  accident  to 
render  the  ixdlway  company  responsible,  but  for 
the  fact  that  there  was  a  gatekeeper  there  who 
warned  the  young  woman  and  her  companion, 
And  any  others,  that  there  was  a  train  coming, 
and  that  it  was  dangerous  to  cross,  and  that  they 
proceeded  in  the  face  of  that  warning.  Bat  it 
was  maintained  that  with  that  warning  the  rail- 
way company  had  done  what  was  just  as  good  as 
the  shut  gate  would  have  been — what  in  fact  was 
equivalent  to  it — and  that  therefore  they  were 
guilty  of  no  negligence ;  but  if  the  jury  should 
think  nevertheless  that  there  was  negligence — 
that  the  gatekeeper  with  his  warning  could  not 
be  taken  as  a  substitute  for  the  dosed  gate  as 
required  by  the  Act  of  Parliament,  that  neverthe- 
less the  young  woman  proceeding  in  the  face  of 
the  warning  and  of  the  seen  danger  of  an 
Approaching  train,  was  guilty  of  contributory 
negligence  which  barred  recovery. 

Kow,  I  think  that  is  really  the  whole  case,  and 
it  seemed  to  present  two  questions  to  the  jury. 
The  first  was,  whether  there  was  negligence  on 
the  part  of  the  railway  company — a  sufficiently 
proximate  cause  of  the  aooident — that  is,  of 
which  the  accident  was  a  sufficiently  natural  and 
to  be  looked  for  consequence— and  that  question 
seemed  in  the  particular  case  to  depend  upon 
whether  or  not  the  jury  thought  that  the  gate- 
keeper with  his  verbal  warning  and  holding  up  a 
Bigiul  was  a  sufficient  substitute  for  the  closed 
gate.  The  second  and  only  other  question  was — 
and  arisiog  only  if  the  jury  answered  the  first  in 
the  afBrmative — whether  the  pursuer  was  barred 
from  reoovering  in  respect  of  the  contributory 
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negligence  of  his  daughter.  Now,  I  have  stated 
to  your  Lordships  that  the  case  is  before  us  upon 
a  bill  of  exceptions  and  also  upon  a  motion  for  a 
new  trial ;  and  I  will  take  the  motion  for  a  new 
trial  first,  dealing  with  the  bill  of  exceptions 
afterwards.  Kow,  I  have  no  hesitation  in  saying 
that  I  think  the  jury  were  right  in  holding  the 
railway  company  guilty  of  fault.  I  cannot  doubt 
that  they  were  right  in  that,  although  it  is  suffi- 
cient to  say  that  the  evidence  is  such  that  I 
should  not  be  at  all  disposed  to  disturb  their 
verdict.  And  it  is  plain  that  they  must  have 
been  of  opinion  that  the  railway  company  was  in 
fault,  for  that  was  the  primary  condition  of 
liability.  We  have  no  concern  with  contributory 
negligence  unless  there  is  a  primary  negligence 
on  the  part  of  the  defenders  in  respect  of  which 
liability  is  sought  to  be  imposed.  I  therefore 
assume  that  the  jury  were  of  opinion  that  the 
railway  company  were  in  fault,  and  I  give  it  as 
my  opinion  that  upon  the  evidence  I  should  not 
be  in  the  least  disposed  to  disturb  their  verdict. 
I  think  it  seems  a  grave  and  a  gross  fault  not  to 
have  that  gate  shut,  and  I  must  say  that  I  have 
heard  with  some  surprise  the  statement  on  the 
part  of  the  railway  company,  first  by  Mr 
Ounningham  in  the  witness-box,  and  afterwards 
by  the  counsel  at  the  bar  here — I  suppose  only 
repeating  what  was  submitted  to  the  jury — that 
the  requirement  of  the  statute  was  violated  not 
only  on  this  occasion,  but  was  habitually  violated. 
I  think  it  is  a  most  proper  provision  of  the  Act  of 
Parliament — if  I  were  entitled  to  judge  of  it.  But 
it  is  a  provision  of  the  Act  of  Parliament,  and  there- 
fore whether  proper  or  not  it  must  be  enforced. 
The  condition  of  the  railway  company  being  per- 
mitted to  maintain  their  line  of  raUway  across 
the  public  road,  and  to  carry  their  traffic  across  it, 
is  tlutt  they  shall  fence  the  road  off  the  railway  at 
either  side  of  it  by  a  gate,  to  be  kept  as  a  rule 
shut,  and  to  be  opened  only  when  traffic  presents 
itself  to  psss,  and  then  only  when  it  may  be  per- 
mitted to  pass  with  safety.  That  is  the  import 
of  the  statutory  provision  which  is  the  condition 
of  the  railway  company  carrying  on  their  traffic 
there.  Mr  Cunningliam  states  in  his  evidence 
that  their  traffic  and  the  traffic  on  the  road  are 
so  great  as  to  make  obedience  to  the  Act  of 
Parliament  impossible.  I  cannot  accept  that, 
because  the  railway  company's  traffic  must  be 
regulated  so  that  it  can  be  conducted  conform- 
ably to  the  statute  under  which  it  is  permitted ; 
and  I  am  not  surprised  (I  should  have  been  sur- 
prised if  the  verdict  had  been  otherwise)  that  the 
jury  attached  fault,  and  grave  fault,  to  the  railway 
company  for  not  having  on  this  oooasion  a  closed 
gate  between  this  young  woman  and  the  danger 
through  which  she  met  her  death.  The  very  case 
of  the  railway  company  is  that  it  was  dangerous 
to  cross  at  that  time.  That  is  their  case — obvi- 
ously dangerous  to  cross  at  that  time ;  but  the 
provision  of  the  statute  is  that  there  shall  be  a 
gate  across  the  road  whenever  it  is  dangerous  to 
cross,  and  therefore  there  should  not  have  been 
the  gatekeeper's  word,  but  a  closed  gate,  between 
the  young  woman  and  the  danger  which  killed 
her,  and  it  was  in  violation  of  the  statute,  and 
through  the  violation  of  the  statute,  that  there 
was  not.  I  repeat,  therefore,  that  I  should  have 
been  surprised  had  the  jury  taken  another  view. 
To  say  that  the  traffic  is  so  great  that  it  would 
be  hard  to  open  and  abut  the  gate  is  merely  to 
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8&7  that  the  danger  is  great.  To  have  the  gates 
open  just  exactly  aa  if  they  were  not  there— that 
is  to  say,  never  shut — and  leave  the  pnblio  to 
take  oare  of  themselves  and  to  look  after  theii 
own  safety,  with  a  stream  of  traffic  such  as 
Hr  Oanningham  describes,  is  entirely  ont  of  the 

Saestion.  It  cannot  be ;  and  I  desire  to  say — I 
link  it  my  daty  to  say^-that  I  think  the  Court 
would  on  the  application  of  any  person  interested 
— and  very  little  interest  wonld  suffice  in  such  a 
matter — order  the  statute  to  be  observed  here. 
It  might  be  ordered  by  interdict— interdict  the 
railway  company  from  allowing  that  gate  to 
stand  open,  or  to  be  opened  otherwise  thui  when 
traffic  presented  itself  to  cross,  and  when  it  might 
be  permitted  to  cross  with  safety.  I  have  no 
hesitation  in  saying  that  on  the  application  of 
any  person  interested,  even  using  the  road — for 
very  little  interest  would  saffloe  in  snoh  a  matter — 
or  npon  an  application  of  the  Lord  Advocate,  as 
the  general  guardian  of  the  public  safety  both  of 
those  travelling  on  the  line  and  using  the  road, 
such  an  order  wonld  be  made,  and  the  clause  of 
the  statute,  almost  boastfully  stated  to  be  habitu- 
ally neglected,  enforced.  It  was  said  that  if  the 
gate  had  been  kept  shut  there  would  have  been  a 
wicket  for  foot-passengers  which  they  oould  have 
opened.  In  the  first  place,  there  is  no  wicket 
there — none ;  there  is  no  such  thing  as  a  wicket 
there.  There  is  no  occasion  for  one.  It  would 
be  wrong  to  have  one,  for  there  is  a  special  pro- 
vision of  the  Act  of  Parliament  that  a  foot- 
bridge shall  be  provided  for  foot-passengers,  and 
it  is  provided,  and  no  wicket  is  required  for  foot- 
passengers;  and  a  wicket  almost  inviting  them 
to  neglect  the  safety  of  the  footbridge  would  be 
a  wrong  thing,  and  there  is  none  snoh  there. 
Therefore  we  are  presented  with  the  simple  case 
of  the  provision  of  the  Aot  of  Parliament  being 
deliberately  violated,  so  that  the  dosed  gate 
which  ought  to  have  been  between  this  young 
woman  and  the  danger  which  killed  her  was  not 
there.  And  then,  I  am  not  surprised ,  I  must  con- 
fess, that  the  jury,  although  they  might  have 
listened  to  it,  did  not  give  eifect  to  the  argu- 
ment that  the  railway  company  were  entitled 
to  substitute  the  verbal  warning  of  the  gate- 
Iceeper  for  the  dosed  gate.  I  am  not  at  all 
surprised  that  the  jury  rejected  that,  and  held 
that  there  should  have  been  a  dosed  gate  between 
her  and  her  companion,  who  were  together,  and 
the  danger  by  which  she  met  her  death.  And 
now,  with  respect  to  oontributory  negligence, 
that  is  eminently  a  question  for  the  jury.  But 
if  the  negligence  is  very  grave,  very  gross,  on 
the  part  of  the  defender,  in  such  a  case  it  is  not 
according  to  one's  experience  that  juries  are  very 
strict  to  exact  great  self-possession  and  much 
precaution  on  the  part  of  the  sufferer  as  the  con- 
dition of  obtaining  compensation  for  injury. 
Wtiat  was  alleged  here  was  that  the  danger  was 
obvious,  and  that  warning  was  given.  It  was 
submitted  I  suppose  to  the  jury  that  if  the  young 
woman's  companion  rushed  into  danger  in  a  way 
which  he  should  not  have  done,  being  a  little 
excited  by  drink,  bad  there  been  a  gate  between 
them  and  the  railway,  as  there  ought  to  have 
been  at  that  time  when  it  was  dangerous,  he 
could  not  have  got  into  the  position  that  alarmed 
her,  and  that  if  she  in  her  alarm  rushed  after 
him  and  tried  to  stop  him,{and  was  caught,  that 
was  not  a  case  in  which  it  would  be  reasonable 


for  them  to  impute  to  b«r  ealp«ble  neglect  of  h«r 
own  safety  which  wonld  Iuts  precluded  hec  if 
she  lived,  or  those  who  sorvived  her,  she  having 
died,  from  recovering  oomponsatiam  from  tha 
railway  company;  and  I  cannot  donbt  for  a 
moment  that  if  the  jury  took  that  view  of  the 
fact  they  would  have  negatived  oomtribntory 
negligence.  I  should  almost  have  ospeoted  that 
even  it  they  took  .the  view  that  aha  lud  held  on 
to  her  companion  and  tried  to  run  aoroaa  irith 
him — even  not  trying  to  pull  him  back — I  abonld 
not  be  at  all  surprised  if  they  negatived  eontri- 
butory  negligence.  I  do  not  say  that  I  should 
hare  been  greatly  surprised  if  thi^  had  afflnned 
it  in  that  view,  but  it  is  soflUaent  (bat  they  hftTing 
negatived  it,  I  am  not  of  opinion  upon  the  evi- 
dence that  there  is  a  oase  for  distoriiing  tlieir 
judgment  or  the  condosioa  at  whioh  tti^ 
arrived. 

Bat  this  brings  me  to  the  bill  of  exoeptions, 
and  I  repeat  before  adverting  particularly  to  tha 
exoeptions  that  I  think  the  question  of  oontribu- 
tory negligence  was  a  simple  question  for  the 
jury— a  question  of  fact  in  this  sense,  that  it  was 
a  queation  for  their  judgment  npon  tha  facts 
proved  before  them,  whether  they  wonld  impote 
auch  negligence  as  would  bar  recovery  or  not,  and 
that  there  is  no  law  to  interfere  with  them  in  the 
exercise  of  their  judgment  npon  that  qnostion. 
But  both  partiea  seem  at  the  trul  to  have  regarded 
it  otherwise,  and  to  have  persuaded  the  learned 
Judge  to  regard  it  otherwise ;  because  the  pnrsoer 
seems  to  have  asked  the  learned  Judge  to  direct 
the  jury  as  a  matter  of  law  that  if  she  did  not  go 
there  in  order  to  cross  from  the  one  side  to  the 
other,  but  in  order  to  rescue  the  man  from  what 
she  feared  might  be  almost  oertain  death,  and 
through  alarm  and  her  perturbed  and  exoitad 
state  ahe  became  insensible  to  her  own  danger, 
then  there  was  not  contributory  negligence. 
Now,  I  apprehend  that  the  pursuer  desir«d  the 
learned  Judge  so  to  direct  the  jury  in  point  of 
law— that  it  was  a  question  of  law.  Tha  da- 
fenders  upon  the  other  hand  also  regarding  it  as 
a  question  of  law,  and  arguing  it  to  the  Jadge, 
desired  him  to  direct  the  jury  that  if  she  went 
npon  the  line  in  the  face  of  a  seen  danger,  then 
in  point  of  law  the  pursuer  was  not  entitled  to  re- 
cover damages,  even  though  the  object  of  tha  da- 
ceased  was  to  save  her  companion — that  is  to  say, 
that  in  point  of  law  the  jnry  were  not  enticed  to 
take  into  consideration  the  object  with  -wincti  she 
was  there.  Now,  I  must  say  that  1  cannot  be  snr- 
prised  that  the  parties  arguing  the  case  so  to  the 

learned  Judge — that  it  was  a  queation  of  law 

he  should  have  treated  it  so  and  pven  a  di- 
rection. I  think  the  direction  which  he  gave 
was  most  in  conformity,  not  as  a  matter  of  law, 
but  as  a  matter  of  good  sense,  with  the  view 
which_  the  jnry  were  most  likely  to  take.  But  I 
think  it  was  not  a  question  of  law.  I  should  have 
been  gratified  if  I  had  been  relieved  of  this,  which 
is  the  only  serious  difficulty  whioh  the  case  has 
presented  to  my  mind.  The  view  I  take  of  it  is 
this— if  the  jury  thought  that  they  could  not  im- 
pute culpable  neglect  of  her  own  safety  to  her  in 
the  circumstances,  rushing  after  her  companion 
to  try  to  bring  him  back— which  is,  I  think,  the 
view  that  they  wonld  most  probably  have  taken — 
almost  certainly — and  the  view  whioh  they  wonld 
certainly  take  in  the  oase  of  a  mother  puzauing 
her  child  in  the  face  of  a  seen  danger,  and  meat* 


Digitized  by 


Google 


Kaodi  T.  medonUin  B«7.,1 
loir  «,  188&  J 


The  Bcottiah  Lam  Repwter.-^Vcl.  XXIll. 


803 


isg  with  her  death  In  oonaeqnenoe — then  it  wua 
pity  to  give  them  any  direction  to  that  eifeot  in 
mrint  of  law,  and  peril  the  case.  It  wm  guper- 
flDOOS.  They  ironld  take  that  view  aa  a  matter 
in  their  o-wn  department  If ,  upon  the  other  hand, 
they  tbonght  that  she,  althon^^  her  objeot  was  to 
poll  bade  her  rather  tipey  sweetheart,  was  acting 
with  gioas  rashness  and  recklessness  in  the  oir- 
enmstanoes,  and  that  she  was  gnilty  of  oontribn- 
tory  negligence— bad  acted  really  as  I  snppoae  a 
yoang  woman  In  pnranit  of  a  tipsy  sweetheari 
may  act  with  ndklesaness  of  her  own  safety — 
I  oonld  not  assent  to  this,  that  the  jniy  are  to  be 
told,  "  althongh  tiiat  is  yonr  opinion,  yet  in  point 
of  Uw  yon  are  not  entitled  to  form  it  if  she 
wanted  to  resone  ^'w,  for  then  the  law  is  that  she 
was  not  negligent,  howerer  mnch  yon  may  think 
she  was."  I  do  not  think  that  was  right;  and 
therefore  if  there  bad  been  an  exception  to  this, 
npon  tiie  gronnd  that  it  was  a  matter  for  the 
judgment  of  the  jnry,  and  not  for  the  determine' 
tion  of  the  Jndge  as  a  qaestion  of  law,  I  sbonld 
haTe  felt  boimd  to  snstain  the  exception.  Bnt  in 
the  first  place  it  was  not  argned  to  the  Jndge  that 
it  was  not  a  qaestion  for  him,  bnt  a  question  to 
be  submitted  to  the  jnry  as  a  qnestion  for  them. 
The  argnment  was,  "it  is  a  qnestion  for  yon,  bnt 
yon  ought  to  decide  that  qaestion  the  opposite 
way. "  And  then  there  is  no  exception  taken  to  it ; 
and  there  ii  an  exception  taken  to  the  learned 
Judge's  most  proper  refusal  in  my  opinion  to  di- 
rect the  jnry  that  the  law  was  the  oppbeite  of 
that.  Now,  npon  the  motion  for  a  new  trial  I 
■hoold  oTsrcome  any  mere  formal  difficulty  in  the 
way  of  the  exception  being  taken  in  order  to  do 
justice  in  the  case.  But  I  feel  no  such  obligation 
here ;  and  therefore  I  am  prepared  for  my  own 
part  to  dispose  of  the  biU  of  exceptions  by  hold- 
ing that  there  was  no  exception  taken  to  the  di- 
rection wbich  the  learned  Judge  informs  as  he 
gaTe,  and  which  I  think  erroneous,  and  that  the 
direction  which  he  refused,  and  his  refusal  to  give 
which  is  excepted  to,  was  an  improper  direction, 
and  Tcry  rightly  refused  by  him.  Upon  the 
whole  matter,  therefore,  I  should  state  it  as  my 
opinion  that  the  bill  of  exceptions  ought  to  be 
refused,  and  that  the  rule  to  shew  cause  why  a 
new  trial  shonld  not  be  granted  ought  to  be  dis- 
charged. 

LoBD  Cbaiohiix— I  agree  in  all  that  Lord 
Tonng  has  said,  and  in  the  judgment  which  he 
has  proposed. 

LoBD  Bu'jHiuuroBD  CiiABK — I  am  of  the  same 
opinion. 

The  Court  discharged  the  rule,  disalloyred  the 
Wn  of  exceptions,  and  applied  the  yerdiot,  with 
expenses. 

Counsel  for  Pursuer— W.  Campbell— W.  E. 
Fraser.     Agent— William  Oonsidine,  B.S.O. 

Counsel  for  Defenders— R.  Johnstone— Graham 
Hurray.     Agents— Hope,  Mann,  k  Kirk,  W.B. 


Tuetdoy,  July  6. 

FIRST     DIVISION. 

[Lord  Kinnear,  Ordinary. 
EDWARD  (BAXTER'S  KXECUTOB)  V.  CHKrUK 
AND  ANOTHER  (bAXTER'S  TRUSTEES). 

Hutband  and  Wift—Aceounting—  Wife't  Separate 
Sttate — Proof— Implied  Oonieni. 

The  income  of  a  share  of  residue  to  which 
a  wife  was  entitled  under  her  brother's  trust- 
settlement,  exdusive  of  the  jvi  mariti  and 
right  of  administration  of  her  husband,  waa 
paid  by  her  husband,  who  was  one  of  her 
brother's  trustees,  and  latterly  the  sole  trus- 
tee from  the  year  1866  to  1881,  when  both 
spouses  died,  into  the  separate  bank  acoonnt 
of  the  husband.     'I'he  husband  predeceased 
his  wife,  leaving  a  settlement  disposing  of  his 
whole  estate  which  the  wife  had  signed  as  a 
consenter.     The  wife  left  no  operative  settle- 
ment.    In  an  action  at  the  instance  of  the 
wife's  exeontor-dative  against  the  trustees 
under  the  husband's  settlement  the  pursuer 
called  on  the  defenders  to  account  for  the 
income  of  the  wife's  separate  estate  daring 
the  period  mentioned.    This  income  survived 
as  an  aoonmnlation  at  the  death  of  the  hus- 
band, and  had  not  been  spent  during  the  sub- 
sistence of  the  marriage.     Beld  that  the  same 
rules  of  strict  accounting  did  not  apply  be- 
tween husband  and     wife    which    applied 
between  strangers ;  that  it  was  a  fair  infer- 
ence from  the  facts  in  evidence  that  the  wife 
knew  and  assented  to  the  manner  in  which 
her  income  was  dealt  with ;  and  that  there- 
fore her  repreeentatiTes  had  no  claim,  as  the 
accumulated  income  was  disposed  of  by  the 
husband's  settlement  which  the  wife  had 
adopted  as  a  settlement  of  their  joint  estate. 
This    was  an  action  at  the  instance  of  Allan 
Edward,  exeontor-dative  qua  one  of  the  next-of- 
kin  of  Mrs  Margaret  Edward  or  Baxter,  widow  of 
Dr  John  Boyd  Baxter,  against  John  Cheyne  and 
Thomas  Watt  Thoms,  tmstees  and  executors  of 
Dr  Baxter,  for  an  acoonnting  of  their  whole  in- 
tromissions of  Dr  Baxter  wiUi  the  trust-estate  of 
the  late  David  Edward,  merchant  and  flax-spinner 
in  Dundee,  and  for  payment  of  £20,000,  or  of 
such  other  sum  as  shall  be  found  due. 

Mrs  Baxter  was  a  sister  of  David  Edward,  who 
had  died  on  22d  December  18S7  leaving  a  trust-dis- 
position  and  settlement  under  which  Mrs  Baxter 
had  a  liferent  interestin  a  share  of  the  residueof  his 
estate,  exclusive  of  the  jiu  marifo' and  right  of  ad- 
ministration of  her  husband  Dr  Baxter.  The  tms- 
tees who  accepted  office  under  the  settlement  were 
the  truster's  brothers  Alexander  and  Allan  Edward 
and  Df  Baxter.  On  Stst  December  1867  Dr  Baxter 
was  appointed  factor  on  the  trust-estate,  with  full 
power  to  npUft  all  sums,  grant  discharges,  and 
make  payments  nnder  the  supervision  of  the 
trustees.  Alexander  Edward  died  on  29th  March 
1868,  and  Allan  Edward  on  16th  June  1874.  Dr 
Baxter  continued  to  act  as  factor  or  sole  trustee 
down  to  Uie  date  of  his  death  on  4th  August  1888. 
Mrs  Baxter  died  on  15th  October  1882 ;  from  the 
date  of  her  husband's  death  to  that  of  her  own 
she  was  unable  to  attend  to  matters  of  business. 
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There  was  one  child  of  the  marriage  who  prede- 
ceased the  spouses  without  issue. 

The  trust  having  lapsed  by  the  death  of  Dr 
Baxter,  a  jndioial  factor  was,  on  9th  Febmarj 
1883,  appointed  to  the  trust-estate.  The  factor, 
in  ooDseqnenoe  of  his  not  haying  obtained  a  full 
statement  of  Dr  Baxter's  intromissions  with  the 
trust  funds,  raised  an  action  of  accounting  against 
the  presentdefenders,  which  also  conclndedfor  pay- 
ment of  £20,000,  or  such  other  sum  as  might  be 
found  to  be  due.  The  record  in  that  case  was  closed 
on  18th  March  1884.  An  account  of  Dr  Baxter's 
intromissions  was  lodged,  and  on  24th  February 
1885  objections  were  lodged  to  this  account. 

The  pursuer  of  the  present  action  was  ap- 
pointed exeoutor-datiye  of  Mrs  Baxter  on  IsttTune 
188S. 

In  this  aetion  he  stated  that  having  examined 
the  account  of  intromissions  lodged  in  the  process 
of  accounting  at  the  instance  of  the  judicial  fac- 
tor he  had  found  that  no  proper  accounts  existed 
of  the  payment  to  Mrs  Baxter  of  her  share  of  the 
income  from  David  Edward's  estate  after  11th 
April  1866 ;  previous  to  that  date  the  statements 
of  alleged  payments  were  of  a  very  fragmentary 
and  unsatisfactory  character.  They  averred  that 
"No  vouchers  of  any  kind  for  such  alleged  pay- 
ments had  been  produced,  and  that  the  account 
of  intromissions  lodged  by  the  defenders  was,  so 
far  as  regarded  the  receipt  and  payment  of  Mrs 
Baxter's  share  of  the  income  of  the  estate,  entirely 
supposititious,  and  not  made  up  from  accounts 
kept  by  Dr  Baxter  either  as  trustee  or  as  factor ; 
that  Mrs  Baxter  did  not  receive  from  Dr  Baxter 
payment  of  any  part  of  the  income  due  to  her 
from  the  trust-estate,  and  that  Dr  Baxter,  in  place 
of  making  payment  to  her  of  such  income,  applied 
it  to  his  own  purposes  without  her  knowledge  or 
oonsent." 

The  defenders  admitted  that  no  vouchers  were 
produced  for  the  income  of  that  part  of  the  trust 
fund  liferented  by  Mrs  Baxter.  They  stated  that, 
BO  far  as  they  could  ascertain,  that  income  was 
received  by  Dr  Baxter  as  trustee  and  factor,  and 
paid  by  him  into  his  own  bank  account,  or  other- 
wise mixed  with  his  own  funds  with  the  know- 
ledge and  full  consent  and  approval  of  Mrs  Bax- 
ter, and  they  averred  that  during  the  whole  period 
from  the  truster's  death  in  1S.?7  to  her  husband's 
death  and  her  own  in  1882  Mrs  Baxter  never  ex- 
pressed any  objection  to  this  course,  or  any  desire 
that  her  separate  income  should  be  paid  over  to 
herself.  "Dr  and  Mrs  Baxter  were  married  in 
1827,  and  from  that  date  till  the  dissolntion  of 
the  marriage  by  the  death  of  Dr  Baxter  on  4th 
August  1882,  a  period  of  fifty-five  years,  they 
lived  in  perfect  harmony  and  unity  of  interest. " 
"The  income  was  either  contributed  by  Mrs 
Baxter  to  the  expenditure  of  the  spouses,  and  was 
expended  for  their  joint  purposes  and  with  joint 
assent ;  or  otherwise,  the  income  was  gifjted  by 
Mrs  Baxter  to  her  said  husband.  Mrs  Baxteir 
had  the  most  ample  confidence  in  her  husband, 
and  desired  that  he  should  have  the  disposal  of 
all  funds  coming  to  either  spouse." 

The  pursnerdenied  that  HrsBazter'sinoome  was 
received  by  Dr  Baxter  withher  knowledge  and  full 
oonsent  and  approval.  He  denied  that  Mrs  Baxter 
never  expressed  any  objeotion  to  the  couise  fol- 
lowed, or  any  desire  that  her  separateincomeshonld 
bepaid  overto herself ;  and  averred  that  Dr  Baxter 
kept  her  in  ignoranoe  of  the  true  position  of 


matters  regarding  the  tmst,  and  represented  that 
he  was  unable  to  pay  her  income  in  oonsequaaea 
of  its  position.  The  pursuer  also  averred  that 
although  Mrs  Baxter  was  not  fnlly  aware  of  ber 
legal  rights  with  regard  to  the  income  payable  to 
her  from  David  Edward's  estate  and  hn  sepante 
estate  generally,  she  knewthatherhttabandwisdiw 
her  large  sums  of  money,  and  ahe  repeatedly 
asked  her  husband  to  make  it  over  to  her.  He 
further  stated  that  it  was  from  the  inoome  of 
Mrs  Baxter's  separate  estate  that  the  money  in 
Dr  Baxter's  hands  at  his  death  was  in  great  part 
derived. 

The  defender  made  reference  to  the  testamen- 
tary settlements  executed  by  the  aponses,  whidi 
were  as  follows: — There  was  no  antennptiil 
marriage-oontraoty  but  in  1888,  the  year  after 
their  marriage,  they  made  a  mutual  settlement  ia 
each  other's  favour. 

In  1871  Mrs  Baxter  executed  •  will  by  which 
she  assigned  and  conveyed  to  her  husband,  "in 
case  he  shall  survive  me.  All  and  Whole  my 
estate  and  effects,  heritable  and  moveable :  And 
I  do  hereby,  moreover,  nominate,  constitute,  and 
appoint  the  said  John  Boyd  Baxter,  in  oiae  he 
shall  survive  me,  to  be  my  sole  exaeator  and  uni- 
versal intromitter  with  my  whole  moveabi* 
means,  estate,  and  effects  of  every  kind,  and 
that  for  his  own  use  and  behoof,  with  full 
power  to  him  to  do  everything  oompetaot  to 
him  as  my  executor,  it  being  understood  between 
US,  in  the  event  of  his  surviving  me,  that  ha  will 
execute  a  deed  of  settlement  or  trost-deed  to 
take  effect  at  his  death,  in  the  terms  and  for  the 
purposes  settled  and  known  to  us  both,  with 
such  necessary  alterations  as  he  may  oonsider 
called  for  on  aoconut  of  any  change  of  oiroom- 
stances  which  may  take  place ;  with  this  duty  be 
is  solely  and  confidently  entrosted,  and  in  the 
discharge  of  it  no  one  shall  interfere."  This  will 
did  not  take  effect  as  Dr  Baxter  predeoeaaed  bit 
wife. 

In  1881  Dr  Baxter  exeonted  a  tmst-dispodtion 
and  settlement,  by  which  he  conveyed  his  whole 
estates  to  the  defenders  John  Oheyne  and 
Thomas  Watt  Thorns  as  tnsteee.  Mrs  Baxter 
also  signed  this  settlement.  The  testing  cUnst 
bore — "  In  witness  whereof,  I  and  my  said  wift 
have  subscribed  these  presents  before  these  wit- 
nesses," &c.  The  provisions  of  the  settlement 
were  for  payment  of  the  income  of  his  estate  to 
his  wife  in  the  event  of  her  sorvivaDoe;  for  pay- 
ment of  legacies  amounting  to  £26,760,  of  wbitb 
£16,000  went  to  Mrs  Baxter's  next-of-kin,  and 
£2850  to  other  relatives  of  Mrs  Baxter ;  for  pay- 
ment ont  of  the  residue  after  the  death  of  ha 
wife  of  any  further  sum  the  trustees  might  tbiak 
fit  over  and  above  the  sum  of  £10,000  (paid  by 
him  before  his  death)  to  University  College,  Dun- 
dee, and  for  payment  of  the  residue  to  obaiitable 
purposes  in  the  discretion  of  his  trustees. 

The  pursuer  pleaded— ■•  (I)  The  deceased  John 
Boyd  Baxter  having  acted  as  trustee  and  also  u 
factor  on  the  trust«state  of  David  Edward,  and 
ha^ng  received  and  intromitted  with  the  sban 
of  the  funds  of  that  estate  liferented  by  lln 
Baxter,  the  present  defenders,  as  trustees  and  exe- 
cutors of  Dr  Baxter,  are  bound  to  count  and 
reckon  with  the  pnrsner  as  Mrs  Baxter's  azeeo- 
tor,  or  otherwise  to  pay  to  him  the  mm  of 
£20,000  with  interest  as  concluded  for.  (i) 
.  Separatim  —  The  deceased  John  Boyd  Baxter 
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having  reoeired  the  snms  of  income  payable  to 
Mn  Baxter,  ezolnsive  of  the  jut  mariti,  as  re- 
sidoary  legatee  of  Da-rid  Edward,  and  not  hav- 
ing aoconnted  to  her  for  the  same,  his  represen- 
tatives are  bound  to  ooont  and  reokon  as  afore- 
said." 

The  defenders  pleaded — "(2)The  presentaction 
at  the  instance  of  Mrs  Baxter's  representatives  is 
barred  by  Mrs  Baxter's  own  acqaiesoenoe,  taoi- 
tomity,  and  homologation  down  to  the  date  of 
her  death.  (8)  Dr  Baxter  having,  with  Mrs 
Baxter's  knowledge  and  consent,  applied  the  in- 
come of  her  funds  to  their  joint  expenditure  dar- 
ing their  lives,  the  pnrsner  as  Mrs  Baxter's  re- 
presentative is  barred  from  making  the  present 
claim  against  Dr  Baxter's  estate.  (4)  If,  and  so 
far  as,  not  so  applied,  Mrs  Baxter  having  made  a 
donation  to  her  husband  of  the  said  income,  the 
present  claim  against  his  estate  onght  to  be  re- 
pelled. (5)  The  present  claim  at  the  instance  of 
Mrs  Baxter's  representatives  is  barred  by  the 
terms  of  Dr  Baxter's  settlement,  and  of  Mrs 
Baxter's  approval  thereof,  taken  in  connection 
with  Mrs  Baxter's  will  of  11th  July  1871." 

A.  proof  was  taken,  from  which  it  appeared  that 
the  gross  amount  of  David  Edward's  estate  was 
about  £68,000,  and  that  there  remained  for  divi- 
sion among  his  five  brothers  and  sisters,  after 
paying  certain  legacies  and  expenses,  about 
£65,000.  The  estate  was  invested  partly  in  the 
business  of  A.  ft  D.  Edward,  flax-spinners,  Dun- 
dee, and  partly  in  the  estate  of  Balruddery, 
which  was  the  property  of  David  Edward. 
Darid  Edward  died  in  1867,  and  by  Martinmas 
1860  bis  trustees  had  realised  snfflcient  to  divide 
£26,000  of  capital,  Mrs  Baxter's  share  being  one- 
fifth  or  £6000.  In  1862  Mrs  Baxter  got  another 
fifth  or  £6000,  and  in  1866  there  was  a  further 
division  by  which  she  got  £2200— £12,200  in  all. 
These  sums  were  invested  by  David  Edward's 
trustees,  and  on  each  occasion  there  was  entered 
in  the  minute-book  a  regular  declaration  of  trust 
that  they  held  the  investments  for  behoof  of  Mrs 
Baxter. 

Mrs  Baxter  had  besides  this  an  interest  in  the 
estate  of  her  father  Allan  Edward,  who  had  died 
in  1828,  which  amounted  to  £1816,  18s.  4d. 
This  sum  remained  in  the  firm  of  A.  A  D. 
Edward  A  Company,  the  interest  being  paid 
annnally  to  her,  and  amounting  to  about  £59. 
There  was  also  a  sum  of  £12,600  to  the  liferent 
of  which  Mrs  Baxter  was  entitled  from  the  estate 
of  her  brother  Alexander  Edward,  who  died  in 
186S  leaving  a  settlement  in  terms  similar  to 
that  of  David  Edward.  Alexander  Edward's 
money  was  also  in  the  business.  After  James 
Edward's  death  in  1876  there  was  some  diffionlty 
in  leaUsiog  the  property  of  the  firm,  and  for 
three  years  after  his  death  Dr  Baxter  paid  no 
interest  to  his  wife  upon  her  share  of  the  estate, 
though  he  paid  interest  to  other  beneficiaries. 

There  was  a  separate  bank  account  kept  by 
Mrs  Baxter  with  the  National  Bank  from  October 
1859  to  December  1860,  when  it  was  closed,  and 
the  balance  transferred  to  a  new  account  with 
the  same  bank  in  the  joint  names  of  Mr  and  Mrs 
Baxter,  to  be  operated  on  by  either.  The  bal- 
ance was  transferred  by  cheque,  on  the  back  of 
which  was  endorsed  the  following — "  Please 
change  this  acoount  to  the  form  undemoted,  vide- 
licet, Jolm  B.  Baxter  Esq.,  Oraigtay,  and  Mrs 
Margaret  B.  Baxter,  payable  to  either. — M.  B. 


Baxtib.  looncurin theabove. — Jobm B. Baxteb. " 
This  latter  account  was  dosed  on  llth  November 
1866,  and  the  balance  transferred  to  Dr  Baxter's 
separate  acconnt.  There  was  no  direct  eridence 
of  the  reason  for  making  this  change  in  the 
manner  of  keeping  the  bank  account.  Mrs 
Baxter  had  also  a  series  of  deposit-receipts  with 
the  same  bank  from  October  1869  down  to  July 
1881,  when  the  last  deposit  was  uplifted  and  the 
money  was  not  re-deposited. 

The  entire  income  to  which  Mrs  Baxter  was 
entitled  from  Darid  Edward's  estate,  amounting 
to  abont  £800  a-year,  was  recovered  by  Dr 
Baxter,  and  it  was  admitted  by  the  pursuer,  be- 
fore the  Lord  Ordinary,  that  down  to  the  end  of 
1865  he  might  be  held  to  have  discharged  him- 
self of  the  amounts  received.  From  April  1866, 
however,  he  drew,  as  factor  on  the  trust-estate, 
the  interest  due  to  his  wife,  and  paid  it  direct 
into  his  own  bank  account.  The  interest  which 
was  thus  dealt  with  was  not  spent  during  the  sub- 
sistence of  the  marriage,  but  remained  as  an 
accumulation  on  Dr  Baxter's  death.  The  evid- 
ence showed  that  Dr  and  Mrs  Baxter  were  a 
devoted  couple,  and  on  that  point  is  given  in 
detail  in  the  opinion  of  Lord  Mare  infra,  as  is 
also  the  eridence  bearing  on  Mrs  Baxter's  know- 
ledge of  what  was  done  with  her  money. 

The  Lord  Ordinary  (Einneab)  on  8th  December 
1|B85  assoilzied  the  defenders. 

"(^nion. — The  present  action  relates  exclu- 
sively to  the  income  which  the  late  Mrs  Baxter 
was  entitled  to  receive  during  her  life  from  her 
brother  David  Edward's  estate.  It  is  not  dis- 
puted that  the  entire  income  to  which  she  was 
so  entitled  was  duly  recovered  by  her  husband  Dr 
Baxter  as  trustee  and  factor  on  the  trust-estate ; 
nor,  on  the  other  hand,  that  till  the  end  of  1 866 
he  may  be  held  to  have  discharged  himself  satis- 
factorily of  the  amounts  received.  But  from 
April  1866  until  his  death  the  whole  amounts 
passed  into  hia  private  bank  account,  and  be- 
came mixed  with  his  own  funds,  and  it  is  con- 
ceded that  if  he  were  liable  to  account  with  his 
wife's  representatives  on  the  same  principle  as 
with  stranger  clients,  the  defenders  could  produoe 
no  sufficient  voaohers  to  prove  payment  of  his 
wife's  income  to  herself,  and  therefore  would 
have  no  defence  to  the  action  in  so  far  as  regards 
the  period  from  1866.  But  they  maintain,  and  I 
think  justly,  that  when  a  husband  has  been 
allowed  to  receive  his  wife's  income  during  her 
life,  he  is  not,  in  a  question  with  her  representa- 
tives, to  be  subjected  to  the  same  rules  of  strict 
accounting  as  if  he  had  nplif  ted  the  income  of  a 
stranger,  and  that  if  it  be  a  fair  inference  from  the 
facts  in  eridence  that  the  wife  had  known  and  as- 
sented to  the  manner  in  which  her  income  was  ap- 
plied by  her  husband,  her  representatives  have  no 
claim  after  her  death  to  recover  moneys  which  she 
has  permitted  her  husband  to  appropriate,  or  to 
apply  at  his  discretion  for  their  common  benefit. 
It  appears  to  me  impossible  to  donbt  that  Mrs 
Baxter  was  perfectly  well  aware  that  her  husband 
was  receiving  the  income  in  question,  or  that  she 
was  satisfied  that  he  should  deal  with  it  as  he  did. 
The  case  is  not  identical  with  that  of  HvtcJUton  v. 
Hulchiion  [infra],  becanse  the  wife's  income  can- 
not be  shown  to  have  been  paid  and  expended 
daring  the  subsistence  of  the  marriage.  But  she 
knew  that  in  so  far  as  it  was  not  expended  it  was 
mixed  with  her  hosband's  funds.     This  might' 
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probably  b«  inferred  from  the  bank  acooanta, 
for  the  inoome  from  David  Edward's  estate  was 
at  first  paid  into  a  separate  aooonnt  in  Mrs 
Baxter's  own  name,  afterwards  from  1860  to 
1865  into  a  joint  account  in  the  names  of  both 
spooses,  and  from  1866  onwards  into  Mr  Baxter'b 
own  aooount.  These  changes  conld  hardly  have 
been  made  without  Mrs  Baxter's  knowledge,  if 
she  knew  that  her  husband  was  continuing  to  re- 
ceive the  money  on  her  aooonnt,  which  A»  can- 
not but  have  known  unless  she  was  wilfully  de- 
oeiTed  by  him,  and  it  is  conceded  that  there  is 
no  ground  whatever  for  any  such  imputation. 
The  mere  fact,  however,  of  her  money  being 
paid  into  her  husband's  bank  aooonnt  with  her 
knowledge  might  not  have  been  in  itself  conclu- 
sive against  the  pursuer's  claim,  but  it  is  a  very 
material  consideration  when  taken  in  connection 
with  the  evidence  as  to  the  terms  on  wliioh  the 
husband  and  wife  lived  together,  and  with  the 
evidence  afforded  by  their  testamentary  writings. 
"Taking  all  the  oircumstances  into  considera- 
tion, the  reasonable  inference  appear*  to  me  to 
be,  that  if  Mrs  Baxter's  inoome  was  paid  into  her 
husband's  bank  account,  this  was  not  because  he 
had  failed  to  account  to  her  for  the  money  which 
he  held  in  trust  for  her,  but  because  she  desired 
that  it  should  be  at  his  disposal  for  purposes  upon 
which  they  had  agreed.  If  it  had  been  actually 
spent  for  the  common  benefit  of  the  spouses, 
there  ooold  have  been  no  further  question.  But 
it  is  said  that  the  actual  result  has  been  to  allow 
the  husband  to  make  accumulations  of  his  wife's 
Income,  which  she  would  have  been  entitled  lo 
recover  from  him,  or  from  his  estate.  Bat  oa 
the  other  hand,  if  there  were  such  accumulations, 
they  will  fall  into  Dr  Baxter's  estate,  and  be  dis- 
posed of  in  accordance  with  his  testamentary 
settlement,  and  when  the  terms  of  that  settle- 
ment, to  which  Mrs  Baxter  was  a  consenting 
party,  are  considered  along  with  her  own  will  of 
1871,  it  would  appear  to  me  that  this  is  exactly 
what  both  spouses  intended.  Under  the  hus- 
band's settlement  the  wife,  if  she  survives,  has 
the  liferent  of  his  entire  estate,  and  he  gives  con- 
siderable legacies  to  her  relations,  leaving  the 
residue  for  charitable  purposes.  In  the  previous 
case  (11  B.  1002;  the  Lord  Jnstioe-Clerk  pointed 
out  that  the  true  inference  from  the  facts  was 
that  this  was  done  by  arrangement  with  Mrs 
Baxter,  and  observed  farther  that  the  will  exe- 
cuted by  her  in  1871,  although  it  can  have  no 
testamentary  effect,  was  important  as  shewing 
beyond  all  doubt  that  all  the  provisions  of  her 
husband's  settlement  had  been  arranged  between 
the  spouses  before  that  deed  was  executed.  It 
appears  to  me  to  be  equally  important  in  this 
0883,  because  I  think  it  shews  that  the  estate,  as 
to  which  she  says  that  they  agreed  as  to  the  pur- 
poses for  which  it  should  be  settled,  included  her 
money  as  well  as  his.  If  any  part  of  her  inoome 
therefore  was  mixed  up  with  his  funds,  so  as  to 
be  caiiied  by  his  will  in  so  far  as  extant  at  her 
death,  this  may  reasonably  be  ascribed  to  the 
agreement  which  they  had  made  for  the  settle- 
ment of  both  estates.  The  only  evidence  to  the 
contrary  is  what  is  said  by  some  of  the  witnesses 
as  to  Dr  Baxter  having  stated  to  them,  or  to  his 
wife  in  their  hearing,  that  he  had  not  paid  her  a 
farthing  from  either  Alexander  or  David  Edward's 
estate.  But  I  do  not  think  it  doubtful  that  this 
was  a  mere  misapprehension.     It  appears  that 


after  Mr  James  Edward's  death  in  1876  tken 
was  a  good  deal  of  diAoulty  ia  realising  the  pro- 
perty of  the  firm  of  which  be  had  become  the  Hie 
partner,  that  the  debts  to  former  partoeit  and 
their  representatives  could  not  be  paid  till  this 
was  done,  and  that,  in  particular,  then  wm  t 
great  deal  of  delay  in  paying  Mrs  Baxter  the  shaia 
to  which  she  was  entitled,  either  of  her  fatba's, 
or  of  her  brother  Alexander's  estate.  It  appens 
that  for  three  years  after  Mr  James  Edwud'i 
death,  Dr  Baxter  paid  no  interest  to  his  wife  as 
account  of  her  share  of  AlexandaT  Edwud's 
estate,  although  he  was  paying  interest  to  other 
beneficiaries.  But  she  had  a  doable  interest  ia 
the  winding  up  of  Measn  A.  ft  D.  Edward's 
estate,  on  account  of  her  interest  in  her  father'!, 
and  of  her  interest  in  her  brother  Alexander's 
estate.  Dr  Baxter,  therefore,  might  very  well 
have  spoken  of  two  estates  from  which  she  vis 
receiving  nothing,  and  it  was  not  unnatural  tfait 
her  nephews,  who  wer«  not  fully  acquainted  vitfa 
the  circumstances,  should  suppose  him  to  have 
referred  to  David  Edward's  estate  as  one  of  them. 
It  is  impossible,  however,  that  he  could  have 
done  so,  for  David's  estate  was  in  no  way  mixsd 
with  the  realisation  of  the  property  of  the  finn, 
and  he  was  himseif  uplifting,  as  it  fell  doe,  tht 
inoome  to  which  his  wife  was  entitled.  He  conld 
not,  therefore,  have  represented  to  her  or  to  b« 
nephews  that  Uiere  was  any  diffionlty  in  recover. 
ing  the  income  from  that  estate,  or  any  part  of  it, 
except  with  a  deliberate  intention  to  mislead; 
and,  as  already  oboerved,  it  is  conceded  that  there 
is  no  ground  for  imputing  to  him  any  snch  inten- 
tion.  The  evidence  of  Mr  Kenriok  Edward  is  not 
so  easily  reconoileable  with  this  supposition  u  that 
of  the  pursuer,  but  I  cannot  say  that  I  have  oon- 
fldenoe  in  the  accuracy  of  his  reoolleetion  as  to 
the  particular  words  used  by  Dr  Baxter,  altfaoogh 
I  do  not  doubt  that  he  states  quite  truly  the  im- 
preasion  which  he  believes  that  he  received  at  the 
time." 

The  pnrraer  reclaimed,  and  argued— The  n- 
solt  of  the  evidence  was  that  Mrs  Baxter  knew 
generally  that  she  was  entitled  to  income  from 
David  and  from  Alexander  Edward's  estates,  that 
she  was  not  getting  it,  and  that  she  was  entitled 
to  get  it  She  was  under  the  impression  that 
owing  to  the  difficulty  of  realising  the  bnaineia  of 
A.  and  D.  Edward,  she  could  not  get  any  piy- 
ments  from  either  estate.  In  order  to  make  the 
defender's  case  complete,  it  would  be  necessuy 
for  them  to  prove  donation — which  they  had  not 
done.  Acquiescence  on  the  part  of  the  wife, 
would  imply  that  she  knew  what  wss  being  done 
with  her  money,  and  there  was  nothing  to  shew 
that  From  Mrs  Baxter's  will  of  1871  it  appeared 
that  she  anticipated  she  would  have  money  to 
leave ;  but  she  conld  only  have  it  in  the  shape  of 
accumulations.  If  Dr  Baxter's  settlement  had 
been  intended  to  carry  both  estates,  it  would  haie 
said  BO.  The  defenders  had  failed  to  shew  that  Dr 
Baxter  had  any  authority  to  receive  Mrs  Baxter's 
income,  or  that  he  had  any  authority  to  dia|>oee  of 
it  as  he  bad  done.  There  was  no  plea  open  to  the 
defenders  that  in  this  accounting  part  of  the  wife's 
money  should  be  applied  to  the  joint  expenses  of 
the  spouses.  The  money  here  survived,  and  bad 
not  been  spent  as  in  U\itehi»on  v.  HviMtHi't 
Tnuttet,  June  10,  1842,  4  D.  1899 ;  AOm  v. 
RutduKm't  Tnuteet,  Feb.  1,  1848,  6  D.  469; 
HeicicU»  V.  Jtobertion,  Hov.  80,  1881,  9  R.  175. 
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'  Th«  defenders  argned — Dr  Baxter  had  leceiTed 
the  sams  due  to  his  wife  with  her  anthority — snoh 
•othoiity  as  would  hare  been  anffloient  to  dis- 
ohaige  the  trustee  if  he  had  been  a  separate  per- 
son. If  it  were  assumed-  that  Dr  Baxter  had 
authority  to  oolleot  the  income,  then  the  ease  on 
the  other  side  mast  oome  np  to  thia,  that  while 
Mrs  Baxter  anpposed  Dr  Baxter  was  doing  one 
thing,  he  was  doing  another.  The  tme  position 
of  mattera  was  that  the  spouses  agreed  they 
should  haya  a  joint  purse  for  certain  pnrpoees. 
Probably  donation  was  the  foundation  for  the 
testamentary  arrangements;  and  though  there 
was  no  direct  aTidenoe  of  donation,  yet  it  was  to 
be  inferred  from  the  oondnot  of  parties,  and  the 
way  the  money  was  treated.  The  fact  that  Mis 
Baxter  got  interest  on  the  £1800  due  to  her  from 
her  father'a  estate,  and  did  not  get  the  income  of 
her  share  of  David  Edward's  estate,  led  to  the  in- 
ference that  she  got  the  one  as  pin  money,  bat 
that  quoad  the  other  she  and  her  husband  were 
to  make  a  oommon  purse.  The  will  executed  by 
Mr*  Baxter  in  1871  shewed  that  she  intended  her 
husband  to  get  all  her  estate  in  the  event  of  his 
surrivanoe.  Further,  Hrs  Baxter  consented  to 
the  settlement  by  Dr  Baxter  in  1881,  and  that 
deed  carried  the  funds  now  in  qnestion — Baaiter'$ 
TriaUe*  t.  Bawt»r'$ Sxeeuior,  dtc,  June  27, 1884, 
11  B.  996 ;  Ifmlantb  t.  Miller,  Jaly  14,  1882, 
9  B.  1104. 

At  advising — 

LoBD  Mosa — This  action  has  been  brought  by 
the  exeoutor-dative  qua  next-of-kin  of  Bfrs  Boyd 
Baxter  to  have  an  account  taken  of  her  liferent 
interest  in  a  share  of  the  residue  of  the  estate  of 
her  brother  Mr  David  Edward,  which  was  be- 
queathed to  her  exclusive  of  the  Jim  mariti  and 
light  of  administration  of  her  husband,  the  late 
Dr  Boyd  Baxter  of  Dundee.  The  action  is  di- 
rected against  the  trustees  of  Dr  Boyd  Baxter, 
who  left  a  settlement  by  which  his  whole  pro- 
perty waa  appointed  to  be  disposed  of  by  his 
trustees,  to  which  his  wife  Mrs  Baxter  was  a  oon- 
senter.  He  was  one  of,  and  ultimately  the  sole 
surviving  trustee  of  Mr  David  Edward,  and  the 
ground  upon  wliich  the  present  demand  is  made 
against  the  defenders  is,  that  Mrs  Baxter  did  not 
receive  from  her  husband  payment  of  any  part 
of  the  income  due  to  her  from  Mr  David  Edwu^'s 
estate,  and  Uiat  instead  of  making  payment  to 
her  of  tliat  income  he  applied  it  to  his  own  pur- 
poses without  her  knowledge  and  consent  While 
this  is  denied  by  the  defenders,  they  admit  that 
no  regular  vomdiers  can  now  be  produced  for 
that  part  of  the  tmst  funds  of  Mr  David  Ed- 
ward's estate  which  was  liferented  by  Mrs  Baxter, 
and  they  state  that  the  income  so  due  to  her 
when  received  by  Dr  Baxter  was,  after  the  year 
1866,  generally  paid  into  his  own  account,  or 
otherwise  mixed  with  his  fands,  with,  as  they  be- 
lieve, Krs  Buctei^s  knowledge  and  consent 

The  case  as  thus  stated  is  now  presented  to  us 
for  deoiaion  in  a  somewhat  diiferent  aspect  from 
that  alleged  on  the  record.  For  it  is  not,  ss  I  under- 
stand, now  disputed  that  from  the  date  of  Mr 
Edward's  death  in  1867  down  to  the  month  of 
April  1866  the  aooonnts  shew  that  the  payments 
of  interest  received  on  Hrs  Baxter's  account  may 
b«  held  to  have  been  properly  applied.  This  is 
distinetly  stated  in  the  opinion  of  the  Lord  Ordi- 
nary to  have  been  OMoeaed  in  the  discussion  be- 


fore him.  But  his  Lordship  adds,  and  I  think 
correctly,  that  "from  April  1866  until  Dr 
Baxter's  death  the  whole  amounts  passed  into  his 
private  aocount,  and  became  mixed  with  his  own 
funds,  and  it  is  conceded  that  if  be  were  liable 
to  account  with  his  wife's  representatives  on  the 
same  principle  as  with  stranger  clients,  the  de- 
fenders could  produce  no  written  vouchers  to 
prove  payment  of  his  wife's  income  to  herself, 
and  therefore  would  have  no  defence  to  the 
action  in  so  far  as  regards  the  period  from  1866. 
But  they  maintain,  and  I  think  justly,  that  when 
a  husband  has  been  allowed  to  receive  his  wife's 
income  during  her  life,  he  is  not,  in  a  question 
with  her  representatives,  to  be  subjected  to  the 
same  rules  of  strict  accounting  as  if  he  had  up- 
lifted the  income  of  a  stranger,  and  that  if  it  be 
a  fair  inference  from  the  facts  in  evidence  that 
the  wife  had  known  and  assented  to  the  manner 
in  which  her  income  was  applied  by  her  husband, 
her  representatives  have  no  claim  after  her  death 
to  recover  moneys  which  she  permitted  her  hus- 
band to  appropriate  or  to  apply  at  bis  discretion 
for  their  oommon  benefit." 

And  his  Lordship  then  goes  on  to  explain  the 
grounds  upon  whidi  he  has  come  to  the  conclu- 
sion that  Mrs  Baxter  was  aware  that  her  husband 
waa  receiving  the  income  in  question,  and  waa 
satisfied  that  he  should  so  receive  it  and  deal 
with  it  as  he  did. 

I  agree  with  the  Lord  Ordinary  in  the  opinion 
he  has  thus  expressed  as  to  the  way  in  which  a 
case  of  this  sort  should  be  dealt  with  [in  a  ques- 
tion between  a  husband  and  his  wife  and  their 
representatives,  and  what  we  have,  as  I  conceive 
now  to  consider  is,  whether  it  is  a  fair  inference 
from  the  facts  here  disclosed  in  evidence  that 
Mrs  Baxter  was  aware  of  and  had  assented  to  the 
manner  in  which  her  money  was  disposed  of,'and 
so  approved  of  and  acquiesced  in  her  husband's 
administration  of  her  estate. 

As  regards  the  earlier  period  of  the  trust,  viz., 
from  its  commencement  till  the  beginning  of 
1866,  it  appears  to  me  that  the  evidence  is  dis- 
tinct to  the  effect  that  Mrs  Baxter  was  in  the 
knowledge  of  the  manner  in  which  the  income 
received  from  her  brother  David's  estate,  or  large 
portions  of  it,  was  applied.  Thia  is  shewn  from 
the  accounts-current  and  other  documents  which 
we  were  referred  to  at  the  discussion. 

I  have  examined  those  accounts,  the  first  of 
which  is  kept  in  Mrs  Baxter's  own  name,  and  the 
other  in  the  joint  name  of  Mrs  Baxter  and  her 
husband  in  connection  with  the  excerpts  from 
the  sederunt-book  of  David  Edward's  estate, 
and  with  the  entries  in  the  print,  and  I 
find  that  the  date  of  the  entries  on  tiie  credit 
side  of  those  accounts  of  cash  paid  in  correspond 
substantially  with  the  dates  when  a  division  of 
income  is  made  among  the  beneficiaries  by  Mr 
Edward's  trustees,  although  the  sums  paid  do  not 
always  correspond  exactly  in  the  amount  with 
the  sums  apportioned  in  the  minutes.  Thus  the 
entry  in  Mrs  Baxter's  own  account  of  £100  on 
26th  November  1869  is  made  the  day  after  a 
larger  sum  of  income  is  apportioned  to  her  at  a 
meeting  of  the  trustees.  'Ibe  same  observation 
applies  to  the  £100  entered  on  the  6th  of  June 
1860,  while  the  £120  entered  on  26th  November 
is  the  exact  sum  as  that  which  is  apportioned  to 
her  at  the  meeting  of  trustees  held  of  that  date. 
These  are  payments  made  into  Mrs  Baxter's  in- 
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dividnal  aocoaat,  wbioh  on  the  10th  of  December 
is  by  her  express  direotions  closed  after  she  had 
herself  dravf a  a  cheque  upon  it  for  £280,  and  in- 
structed tha  bank  to  open  a  new  account  for  her 
moneys  in  the  joint  name  of  her  husband  and 
herself. 

This  account  is  accordingly  opened  with  the 
balance  of  £144,  8s.  5d.,  which  remains  of  the 
old  account  after  debiting  Mrs  Baxter  with  the 
cheque  for  £280, 10s.  drawn  on  the  10th  of  De- 
cember, and  the  next  entry  in  the  joint  account 
of  £175,  lis.  on  the  20th  of  June  1661  is  the  sum 
apportioned  to  her  by  the  trustees  on  the  12th  of 
June  1861.  It  is  onneoessary  I  think  to  follow 
this  matter  further  in  detail,  as  the  same  observa- 
tion applies  to  the  greater  part  of  the  other 
entries  on  the  credit  side  of  this  account,  and 
more  particularly  to  those  of  £407,  Ss.  Sd. 
and  £250,  13s.  7d.,  which  are  the  precise  same 
sums  as  those  apportioned  to  Mrs  Baxter  of  cor- 
responding dates  as  shown  in  the  minntes  of  Mr 
David  Edward's  trustees. 

It  is  thus  to  my  mind  very  dearly  established 
that  up  to  the  end  of  1865  Mrs  Baxter  knew 
quite  well  that  she  was  receiving  large  half-yearly 
payments  of  income  from  her  brother  David's 
estate,  and  that  these  moneys,  or  the  greater  part 
of  them,  were  paid  into  the  account  which  she 
had  directed  to  be  opened  in  her  own  and  her 
hosband's  name,  and  which  was  so  kept  till  the 
year  1866. 

In  these  cironmstanoes,  one,  if  not  the  main 
qnestion  for  consideration  is,  whether  it  is  proved 
that  Mrs  Baxter,  as  alleged  by  the  pursners,  was 
kept  in  ignorance  of  the  fact  that  this  joint 
account  was  closed  in  1866,  and  that  her  income 
was  thereafter  mixed  np  with  her  husband's 
funds,  and  disposed  of  by  him  for  his  own  pur- 
poses without  her  knowledge  and  consent.  Of 
the  reason  for  making  this  change  in  the  mode 
of  keeping  the  bank  account,  or  of  how  it  came 
about,  there  is  unfortunately  no  direct  evidence, 
but  I  am  quite  unable  to  come  to  the  conclusion 
that  this  must  have  been  unknown  to  Mrs  Baxter, 
and  done  with  the  improper  motive  alleged  in 
this  record.  She  was  by  that  time  quite  well 
aware  that  half-yearly  papnents  of  income  from 
her  share  of  her  brother  David's  estate  had  been 
regularly  set  apart  for  her,  and  were  paid  into  the 
account  kept  in  the  joint  names  of  her  husband 
and  herself,  and  that  these  payments  were  to  be 
continued.  It  is  in  evidence,  moreover,  that  they 
were  continued  to  be  made,  and,  as  I  understand 
the  evidence  of  the  accountant,  Mr  Myles,  they 
are  to  be  found  entered  in  Dr  Baxter's  own 
account  as  payments  made  from  David  Edward's 
estate  on  behalf  of  Mrs  Baxter,  and  were  shewn 
in  several  instances  to  have  been  Invested  along 
with  moneys  belonging  to  Mr  Baxter  in  their 
joint  names,  and  the  bonds  taken  to  the  survivor. 
It  is,  in  my  opinion,  most  improbable  that  in 
such  circumstances  the  wife  was,  or  could  be,  kept 
in  ignorance  of  the  way  in  which  her  estate  was 
being  administered.  I  should  be  disposed  to 
hold  that  the  inference  was  all  the  other  way  in 
any  case  where  a  husband  and  wife  were  known 
to  have  lived  for  years  on  a  most  amicable  and 
confidential  footing,  which  Dr  and  Mrs  Baxter 
are  proved  to  have  done. 

Now,  upon  this  the  importance  of  this  evidence 
is  disthict,  Mr  Cheyne,  who  married  one  of  Mrs 
B&xter's    nieces,  says   lie    "was   frequently  at 


Oraigtay,  and  had  oonstant  oppoxtiuiitiies'of  see- 
ing Dr  and  Mrs  Baxter  together,  "niey  wbbs 
about  the  most  united  and  devoted  ooapU  I  sv«r 
came  across.  They  seemed  to  have  no  aepsnte 
interests,  nor  diversity  of  views  or  pnrpoaes; 
they  were  singularly  united."  And  hie  adds  at 
another  part  of  his  evidence — "I  should  think  Dr 
Baxter  and  she  had  no  secrets  from  eaoh  oQisgc." 
In  this  Mr  Oheyne  is  corroborated  by  his  wife  and 
by  her  sisters,  the  eldest  of  whom  says — "  I  con- 
sider I  had  ample  means  of  knowing  the  relations 
which  subsisted  between  Dr  Baxter  and  his  wif  sl 
Those  relations  were  always  of  the  happiest  and 
most  harmonious  kind.  (Q)  As  to  )fas  Baxtes^ 
oonfidence  in  her  husband,  what  wonld  joa  say? 
— (A)  Beyond  question.  The  harmony  vfaioh 
subsisted  between  them  was  a  noted  fact  in  our 
family,  and  frequently  spoken  of  amongst  as." 
In  this  the  family  are  very  distinoUy  comrfMrsted 
by  the  evidenoe  of  Mrs  Buchsn  uid  her  sister, 
who  had  for  long  been  in  Mrs  Baxter's  sarriea, 
and  there  is  no  evidence  to  a  contrary  effect.  lit 
the  case  of  parties  who  had  lived  for  so  many 
years  upon  the  footing  thus  described  the  infer- 
ence is,  I  think,  irresistible,  that  the  husband 
would  not  conceal  from  his  wife  the  way  in  wfaieh 
her  money  was  dealt  with,  but  would  ooosolt  with 
her  as  to  its  disposal. 

But  this  is  not  left  to  mere  inferanoe.  Tha 
evidenoe  of  Mr  Cheyne  and  others  of  the  witnesses 
shewed  that  Mrs  Baxter  knew,  generally  at  least, 
how  her  money  was  being  administered  and  how 
it  was  disposed  ot.  In  Ibe  aariy  part  of  Us  eri- 
denoe  Mr  Oheyne  says  that  when  he  and  Dr 
Baxter  were  conversing  about  his  father-in-law 
Mr  James  Edward's  estate,  which  was  ntlier 
difficult  of  extrication,  "  Mrs  Baxter  wonld  inter- 
pose with  the  remark  *  When  was  she  to  get  her 
money,'  referring,  as  I  understand,  to  £1300 
which  came  to  her  from  her  father's  ertsta.  Dr 
Baxter  would  say  she  wonld  get  it  when  the  aiiUs 
were  sold,  or  that  she  oonld  afford  to  wait  better 
than  others,"  and  he  adds  that  "tlie  debt  tfaos 
due  to  Mrs  Baxter  has  not  yet  been  paid."  'Whea 
further  examined  on  the  same  subjeet  Mr  Chayae 
says — "  When  she  asked  when  she  was  to  get  bar 
money,  she  did  not  do  so  at  all  complainin^y ;  it 
struck  me  it  was  rather  done  joonuziy  in  order 
to  turn  the  conversation,  because  Dr  Baxter  got 
rather  gloomy  when  he  talked  of  hia  brother^i- 
law  Mr  James  Edward's  estate.  I  never  heard 
Mrs  Baxter  ask  her  husband  to  make  over  aay 
funds  to  her.  I  have  mentioned  the  ooly  thing  I 
ever  heard  pass  between  them  in  regard  to  manty. 
I  have  no  doubt  Mrs  Baxter  knew  she  had  a  large 
yearly  income ;  but  I  do  not  know  that  she  knew 
exactly  the  pounds,  shillings,  and  penoe.  I  think 
she  knew  generally  what  was  being  done  with  her 
money;  but  I  do  not  know  that  she  knew  on 
every  occasion.  I  should  think  Dr  Baxter  and 
she  had  no  secrets  from  eaoh  other.  Dr  Baxiar 
subscribed  £10,000  to  the  OoUege  scheme  shoatty 
before  his  death — ^I  think  abont  a  year  before. 
The  subscription  was  in  Dr  Baxter's  own  naaae ; 
it  took  the  form  of  a  deed  of  endowment,  to 
which  he  and  his  relative.  Miss  Baxter  of  EUaa- 
gowan,  were  the  parties.  I  cannot  charge  ny 
memory  with  that  matter  having  been  talked 
abont  by  Dr  and  Mrs  Baxter  in  my  pfneiiniiii,  bet 
he  and  I  had  many  a  talk  abont  it.  I  qpita 
understand  the  £10,000  was  a  joint  oontribatlgK 
I  by  Dr  and  Mrs  Baxter.    In  speakiag  o(it  bsarid 
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—'We  thiiik  ve  oan  give  £10,000,'  or,  <  We  can- 
not give  more  than  £10,000,'  meaning,  as  I 
nndexstood,  himself  and  Mrs  Baxter.  Dr  Baxter 
naed  to  eall  his  wife  Maggie.  (Q)  And  did  he 
say,  '  Maggie  and  I  think  we  oan  give '  so  and  so  ? 
— (A)  Yes  ;  bnt  I  conld  not  be  ante  of  that.  He 
did  not  teillt  to  me  of  bis  private  matters.  To 
strangers  he  was  very  reticent  and  reserved.  .  I 
first  heard  that  I  was  one  of  the  trustees  under 
his  will  from  Mrs  Baxter  a  few  days  before  his 
death.  She  handed  me  his  will,  saying  that  I 
was  one  of  the  trostees  under  it,  and  had  better 
take  charge  of  it.  That  is  the  will  which  has 
been  called  the  mutual  will,  and  which  is  signed 
by  Mrs  Baxter.  She  told  me  that  the  late  Dr 
Watson,  Dundee,  who  had  been  a  very  intimate 
friend  of  Dr  Baxter,  had  been  a  trustee,  bnt  that 
on  his  death  they  had  made  a  new  will,  in  which 
I  was  one  of  the  trustees.  By  the  Court — (Q) 
Did  she  speak  of  it  as  'their'  will?— (A)  Yes. 
(Q)  You  quite  understood  that  she  spoke  in  the 
plural  ? — (A]  Of  course,  I  saw  that  the  thing  was 
backed  a  mutual  will.  (Q)  Bnt  did  she  call  it 
'our  will,'  or  'my  husband's  will'? — (A)  My 
reoolleotion  is  that  she  called  it  their  will, 
because  she  said — '  We  made  a  second  will 
after  Dr  Watson's  death.'  Examination  con- 
tinued— She  did  not  tell  me  how  she  had 
come  into  possession  of  the  will,  but  I 
heard  from  my  sisterJn-law,  who  was  living 
in  the  house,  how  it  bad  got  into  her  possession. 
Mrs  Baxter  often  spoke  of  her  private  'pose.'  I 
imagined  at  the  time  that  that  might  be  a  few 
pounds  that  she  might  have  out  of  which  to  make 
presents  to  her  grandnieces,  but  daring  her  last 
illness  I  discovered  that  it  was  a  gum  of  about 
£600  in  bank-notes  which  she  had  in  her  ward- 
robe. I  rather  think  there  were  a  few  sovereigns, 
but  the  greater  part  of  the  money  was  in  bank- 
notes. There  were  two  or  three  £20  notes, 
perhaps  twenty  or  twenty-flve  £d  notes,  and  the 
remainder  in  £1  notes.  Apart  from  references 
to  that  private  'pose,'  I  never  heard  anything  to 
indicate  that  she  had  a  private  oi  separate  purse 
from  her  husband's." 

When  examined  on  the  same  subject  Mrs  Cheyne 
says — "  Dr  and  Mis  Baxter  lived  together  on  the 
ntost  devoted  terms.  I  never  heard  of  a  wrang- 
ling word  between  them.  Mrs  Baxter  appeared 
to  have  the  most  implicit  confidence  in  her  hus- 
band. I  never  heard  anything  pass  between 
them  to  indicate  that  they  had  separate  purses, 
or  anything  of  the  kind."  And  she  further  says — 
"  I  oan  say  positively  that  she  never  spoke  com- 
I^mogly  abont  her  money.  She  never  said 
anything  to  lead  me  to  suppose  that  her  husband 
was  keeping  back  money  from  her  against  her 
will,  or  anything  of 'that  kind.  If  anything  of 
that  sort  had  passed  I  must  have  remembered  it." 

Similar  evidence  is  given  by  Mrs  Obeyne's 
sisters,  and  particularly  by  Mis  Small,  who  says 
with  mferenoe  to  Mrs  Baxter's  patrimony^"  She 
apparently  thought  her  money  was  in  the  mill, 
and  that  that  was  the  reason  why  she  could  not 
e^t  it.  (Q)  Did  she  say  anything  abont '  It  does 
not  matter  John,  oors  is  a'  ane '  ? — (A)  Yes,  cer- 
tainly I  have  heard  her  say  that,  or  something  to 
that  effect,  more  than  once ;"  and  when  she  is 
farther  asked — "What  was  your  opinion  of  their 
relations  in  money  matters.  Do  you  think  Mis 
Baxter  was  willing  that  Dr  Baxter  should  dispose 
of  her  moneys  or  manage  them?— (A)  I  think  she 


was  quite  willing  her  moneyB  should  be  in  his 
keeping." 

But  in  addition  to  all  this  there  is  the  written 
evidence  of  Mrs  Baxter  herself  to  the  same  eifeol, 
viz.,  the  will  executed  by  her  in  1871,  which 
contains  a  clause  appointing  her  husband  her 
sole  executor,  with  full  power  to  him  to  do 
everything  competent  to  hijgi  as  executor,  "it 
being  understood  between  us,  in  the  event  of 
his  surviviug  me,  that  he  will  execute  a  deed  of 
settlement  or  trnst-deed  to  take  effect  at  his 
death,  in  the  terms  and  for  the  purposes  settled 
and  known  to  us  both,  with  such  necessary 
alterations  as  he  may  consider  called  for  on 
account  of  any  change  of  drcnmstances  which 
may  take  place ;  with  this  duty  he  is  solely  and 
confidently  entrusted,  and  in  the  discharge  of  it 
no  one  shall  interfere." 

Now,  this  document  though  inoperative  as  a 
will,  owing  to  the  circumstance  that  Mr  Baxter 
predeceased  his  wife,  may,  I  think,  be  looked  at 
as  evidence,  as  was  done  in  the  case  of  Baxter'i 
Trmteei,  referred  to  by  the  Lord  Ordinary  (11 
B.  p.  996),  that  the  spouses  were  at  one  as  to  the 
diBx>OBal  of  their  property,  and  had  talked  over 
its  settlement,  and  that  Mrs  Baxter  was  satisfied 
that  her  moneys,  though  paid  into  her  husband's 
account  and  invested  in  his  name,  shonld  be 
disposed  of  by  him.  This  was  accordingly  done, 
not  by  a  deed  executed  after  her  decease,  but  by 
the  trust-settlement  executed  by  him  during  her 
life  with  her  consent,  and  duly  signed  by  her  in 
September  1881,  and  which  she  herself  handed 
over  to  Mr  Oheyne  a  few  days  before  her  hus- 
band's death  as  their  mutual  will,  in  order  that 
he  might  take  charge  of  it  as  one  of  the  trustees. 

On  this  state  of  the  evidence,  and  of  the  lead- 
ing circumstances  of  the  case,  and  having  regard 
in  particular  to  the  very  confiding  terms  in  which 
Dr  and  Mrs  Baxter  are  proved  to  have  lived 
together  for  upwards  of  half  a  century,  I  have 
been  unable  to  come  to  any  other  conclusion 
than  that  at  which  the  Lord  Ordinary  has  arrived. 
I  think  that  the  fair  and  reasonable  inference  to 
be  deduced  from  all  that  took  place  is  that  Mrs 
Baxter's  income  from  her  brother  David's  estate 
was  paid  into  her  husband's  bank  account  after 
1865,  because  she  wished  it  to  be  placed  there, 
and  to  be  at  his  disposal  for  purposes  as  to 
which  they  were  agreed.  Duriog  the  whole  of 
their  long  married  Ufa  they  seem  to  have  had  no 
other  idea  as  to  their  money  bnt  this,  Uist  their 
respective  funds  were  to  oonstitnte  a  communion 
of  goods  between  them.  The  terms  of  the  will 
or  mutual  settlement  executed  by  them  in  1828, 
the  year  after  their  marriage,  indicated  this  pretty 
dearly.  For  by  that  deed  each  conveys  to  the 
other  all  that  tiiey  respectively  possessed.  And 
so  matters  appear  to  have  stood  till  Mrs  Baxter 
executed  her  settlement  in  1871,  containing  the 
declaration  I  have  referred  to.  What  the  deed 
executed  by  Dr  Baxter  between  that  date  and 
1881,  referred  to  by  Mr  Cheyne,  contained,  we 
have  no  means  of  ascertaining.  But  there  is  no 
reason  to  suppose  that  it  was  framed  on  any 
other  model  than  that  on  which  those  which 
have  been  laid  before  us  proceed.  The  last  of 
those,  viz.,  that  executed  by  Dr  Baxter  in  1881, 
with  his  wife's  consent  and  approval,  and  de- 
livered by  her  to  Mr  Oheyne  to  keep  as  one  of 
their  trustees,  and  which  she  described  as  their 
j  mntnal  will,  seems  to  me  to  show  oonclosively 
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that  ahe  adopted  it  as  the  wttlement  of  their 
joint  estate,  in  terms  which  they  had  deliberately 
talked  orer  and  approred. 
.  On  these  gronnds  I  am  of  opinion  that  the 
interlocutor  of  the  Lord  Ordinary  should  be 
adhered  to. 

The  LoBD  FBastDXXT,  LoxO  Shams,  and  Lobd 
AsAx  concurred. 

The  Court  adhered. 

Counsel  for  Pursuer  (Redumer)— H.  3.  Hon- 
oreiff— Low.    Agent— A.  P.  Purves,  W.S. 

Counsel  for  Defenders  (Bespondents) — D.-F. 
Mackintosh,  Q.C.— H.  Johnston.  Agents— Mac- 
kenzie i,  Eermack,  W.S. 


Thursday,  July  8. 

SECOND    DIVISION. 

[Sheriff  of  Forfarahire. 
ORAHAH  (COUTTS'  TBUSTEE)  V.  WEB8TKR. 

Bankruptcy — Caih  Payment  within  Sixty  Day* 
of  Bankruptq/— Fraud. 

A  debtor  while  insolvent,  and  knowing 
himself  to  be  so,  sold  a  piece  of  moveable 
property  over  which  a  creditor  had  lent  him 
money,  and  with  the  proceeds  paid  off  the 
loan  in  cash.  The  creditor  was  no  party  to 
having  the  sale  effected,  and  was  not  in  any 
way  in  collusion  with  the  debtor.  Held  that 
the  payment  being  a  cash  payment  was  effec- 
tual, and  could  not  be  cut  down  by  the  trustee 
of  the  debtor,  who  was  made  uotoor  bankrupt 
and  decree  of  cesaio  obtained  against  him 
within  sixty  days  of  the  sale  and  payment. 

Thomas  v.  Thornton,  Jan.  13,  1866,  3 
Macph.  S58,  foUoiMd. 

On  20th  October  1879  Webster  A  LitUejobn, 
soUcitora,  Arbroath,  on  behalf  of  Mrs  Webster, 
a  widow,  residing  at  1  Kersland  Terrace,  Hill- 
head,  Glasgow,  ^vanced  the  sum  of  £200  to 
Messrs  D.  &  W.  Oootts,  traction-engine  owners, 
Arbroath.  In  security  of  the  advance  they  took 
a  document  from  the  borrowers  bearing  that 
they  sold  thereby  to  Mrs  Webster  a  traction- 
engine,  threshing  machine,  waggon,  Soo.  A 
reUtive  back-letter  was  however  granted  statiug 
that  the  disposition  was  truly  to  be  held  only  till 
the  bill  of  the  same  date  for  £200  with  interest 
should  be  paid,  failing  payment  of  which  on  de- 
mand the  maohioe  was  to  be  Mrs  Webster's.  A  bill 
at  one  day's  date  was  granted  by  D.  &  W.  Contts, 
William  Gordon,  Arbroath,  signing  the  bill  also 
as  an  obligant.  Interest  on  the  sum  of  £200  was 
regularly  paid  till  Martinmas  1884.  In  1880  D.  A 
W.  Ooutts  bought  a  new  engine  from  John  Doe, 
and  paid  instalments  of  the  price  till  they  had  paid 
£185  up  to  December  1884,  when  Doe,  who  had 
raised  an  action  for  the  balance  of  the  price, 
obtained  decree  against  them  therefor  wiUi  ex- 
penses. In  this  action  Webster  i,  Littlejohn  acted 
for  D.  &  W.  Ooutts  by  putting  in  defences  and 
endeavouring  to  negotiate  a  settlement,  but  they 
did  not  appear  for  him  at  the  proof,  and  decree 
went  by  defanlt.  About  the  beginning  of 
September  1884  D.  t  W.  Ooutts  had  beg^nn  to 
get  into  difficulties.  The  fact  of  their  being  so 
was  known  to  Webster  A  Littlejohn.     On  8th 


KoTembtfr  1884  Messrs  Web«t«r  ft  Littlejohn 
wrote  to  D.  ft  W.  Ooutts  stating  that  they  would 
require  to  get  poaseasioa  of  the  engine  sold  to 
Mrs  WebsbBr,  and  sell  it  so  as  to  save  low ;  and 
they  stated  in  this  letter  that  unless  Doe  coold  be 
arranged  with  the  bankruptcy  of  D.  ft  W.  Coutts 
would  probably  supervene.  On  1st  November 
D.  ft  W.  Coutts  sold  to  a  man  named  Clarke  the 
engine  mentioned  in  the  disposition  to  Mrs  Web- 
ster, and  various  other  aztieles,  and  with  the  pro- 
ceeds paid  in  cash  £175  to  Webster  ft  Littlejohn, 
having  some  weeks  before  paid  them  £35,  in 
satisfaction  of  their  client's  debt  Webster  ft 
Littlejohn  had  nothing  to  do  with  bringing  about 
this  transaction  with  Olarke,  but  it  was  ad^tted 
in  this  case  that  D.  ft  W.  Coutts  knew  themselves 
to  be  insolvent  and  thought  Mrs  Webster  had 
a  preferable  claim  on  them,  and  considered  that 
they  had  made  Doe  a  reasonable  offer,  whioh  had 
been  refused. 

On  22d  December  1884  decree  of  oessio  was 
pronounced  against  D.  ft  W.  Coutia  by  the 
Sheriff-Substitute  of  Forfarshire,  at  the  instance 
of  David  Sonter,  a  creditor. 

David  Morgan  Graham,  anetitMieer,  Forfar, 
was  appointed  trustee  on  the  estate  of  D.  ft  W. 
Coutts,  and  on  30th  April  1885  he  raised  an 
action  in  the  Sheriff  Court  of  Forfarshire  against 
Mrs  Webster,  with  consent  of  John  Doe,  for  all 
right  and  interest  competent  to  him,  for  £200. 

The  ground  of  action  as  laid  by  the  pursuer 
appears  from  the  following  articles  of  his  condes- 
cendence and  from  his  pleas-in-law  : — "  (Cond.  6) 
At  the  time  said  articles  were  so  sold  the  said 
Webster  ft  Littlejohn  acted  as  the  agents  of  the 
defender,  and  also  as  the  agents  of  the  said  D. 
ft  W.  Coutts  and  William  Ooutts,  and  the  said 
Webster  ft  Littlejohn  and  D.  ft  W.  Contts  and 
William  Ooutts  were  all  well  aware  that  they,  the 
said  D.  ft  W.  Coutts  and  William  Contts,  were 
and  had  been,  from  at  least  1st  September  1884, 
bankrupt  and  insolvent.  In  point  of  fact  thej 
were  rendered  notour  bankrupt  in  or  about  the 
beginning  of  December  1884,  and  at  all  events 
within  60  days  of  the  date  when  the  said  articles 
were  sold  as  aforesaid,  and  the  proceeds  thereof 
paid  to  or  on  behalf  of  the  defender.  (Cond  7) 
The  whole  of  the  said  articles  so  sold  to  the  said 
John  Clarke  had  been,  on  or  about  the  said  17th 
November  1884,  transferred  by  the  bankrupts  to 
the  defender,  or  taken  possession  of  by  or  on  be- 
half of  the  defender,  and  were  sold  by  her  or  for 
her  behoof  to  the  said  John  Clarke;  or  other- 
wise, the  said  articles  were,  on  or  about  said  date, 
sold  to  the  said  John  Clarke  by  the  defender, 
or  for  her  behoof,  and  for  the  purpose  of  paying 
her  said  claim  of  £200,  or  by  tiie  said  bankrupts 
on  the  instructions  or  at  tiie  instance  of  the  de- 
fender or  her  said  agents,  and  for  the  purpose  of 
paying  her  said  claim  tn  fraadetn  and  to  the 
prejudice  of  the  bankrupts'  other  creditors,  the 
said  bankrupts  and  the  defender  or  her  said 
agents  well  knowing  that  said  bankrupts  were 
then,  as  they  have  been  ever  since,  and  still  are, 
bankrapt  or  insolvent ;  or  otherwise,  the  said 
articles  were  sold  to  the  said  John  Clarke  in  the 
full  knowledge  by  the  bankrupts  and  by  the  de- 
fender or  her  said  agents  that  the  bankrupts 
were  then  bankrupt  or  insolvent,  and  with  the 
purpose  of  payhig  the  defender's  said  claim  tn 
fraudem  and  to  the  prejudice  of  the  bankrupts' 
other  creditors ;  and  the  said  transfer  and  sale  of 
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said  articles,  and  the  said  payment  of  the 
prooeeda  thereof,  were  oarried  through  fraoda- 
leatly  and  in  ooUoaion  between  the  said  bank- 
mpts  and  the  said  Webster  &  Littlejohn  acting 
for  the  defender,  and  with  the  parpoM  foresaid." 

He  pleaded — "(1)  The  tranaaotion  complained 
of  having  been  carried  throngh  while  the  said 
bankrupts  were  in  a  state  of  insolvency,  f  randn- 
lently  on  the  part  of  the  defender  or  those  for 
whom  she  is  responsible,  and  to  the  prejudice  of 
the  said  bankrupts'  creditors,  is  voidable.  (2) 
The  said  payment  of  £200  or  thereby  having 
been  obtained  by  the  defender  frandolently  and 
in  coUosion  with  the  banknipts,  while  the  latter 
were  known  by  her  and  by  themselves  to  be  in- 
solvent, and  with  intent  to  defeat  and  to  the 
prejudice  of  the  just  rights  of  their  other 
creditors,  and  otherwise,  in  the  drcnmstances 
oondesoended  on,  the  defender  is  bound  to 
restore  the  said  sum.  (8)  The  said  goods 
having  been  transferred  by  the  sud  bankrupts 
voluntarily  while  they  were  in  a  state  of  bank- 
mptoy,  or  at  least  within  sixty  days  of  their 
notour  bankruptcy,  in  satisfaction  of  a  pre-exist- 
ing debt,  to  the  prejudice  of  the  bankrupts'  other 
creditors,  the  defender  is  bound  to  restore  the 
sum  sued  for,  being  the  price  or  surrogatum  of 
ttie  said  goods." 

The  defender  pleaded — "(3)  The  defender 
through  her  agents  having  merely  got  payment 
in  cash  of  a  debt  admittedly  due  to  her,  cannot 
be  compelled  to  repay  same  to  the  pursuers  or  to 
anyone  else.  (4)  The  whole  actings  and  trans- 
actions of  the  defender  and  her  agents  in  regard 
to  said  loan  and  the  repayment  thereof  having 
been  in  bonajide,  she  is  entitled  to  be  assoilzied. 
(8)  The  said  D.  i:  W.  Coutts  having  paid  to  the 
defender's  agents  in  cash  a  debt  which  they  were 
justly  due  to  her,  the  payment  cannot  be  held  to 
be  a  preference  either  under  the  Bankraptcy 
Acts  or  at  common  law,  and  the  pursuers  are 
therefore  not  entitled  to  call  upon  the  defender 
to  repay  the  same." 

The  Sheriff-Subsitute  allowed  a  proof  before 
answer.  Thereafter  he  pronounced  this  inter- 
looator:— "Finds  (1)  that  on  20th  October  1879 
D.  iW.  Coutts  borrowed  £200  from  the  defender; 
(2)  that  they  gave  as  security  an  assignation  of 
their  rights  of  property  in  an  ambulatory  steam 
threshing  machine  and  relative  implements ;  (S) 
tiiat  the  money  so  obtained  was  used  in  paying  a 
loan,  by  the  help  of  which  they  had  originally  paid 
for  said  machine  and  implements ;  (i)  that  on  or 
About  17th  November  1884  the  surviving  partner 
W.  Contta  sold  said  mactiine  and  other  articles 
to  John  CHarke  for  the  sum  of  £200,  and  that  on 
obtaining  payment  of  said  £200  in  the  ofSoe  of 
his  agents,  who  were  also  agents  for  the  defender, 
he  paid  to  them  the  sum  of  £176,  being  the 
balance  of  said  £200  then  resting  owing ;  (5; 
that  at  the  date  of  said  payment  W.  Oontts  was 
insolvent,  but  finds  that  the  pursuers  have  failed 
to  prove  that  said  cash  payment  is  null,  either 
in  respect  of  fraud  at  common  law,  or  of  the  Act 
1696,  o.  S}  therefore  assoilzies  the  defender  from 
the  ooadnsions  of  the  action:  Finds  the  defender 
entitled  to  expenses,  &o. 

*'-Note. — ^That  the  transaction  sought  to  be 
challenged  in  this  action  was  a  cash  payment  is 
all  but  indispnUble,  but  it  is  equally  indisputable 
that  it  was  a  cash  payment  made  by  a  man  who 


knew  himself  to  be  insolvent ;  that  it  was  made 
to  agents  who  knew  that  he  was  on  the  verge  of 
bankruptcy,  and  that  it  gave  the  defender  (who 
herself  knew  nothing  about  it)  a  preference  over 
Ooutts'  other  creditors,  and  in  particular  over 
John  Doe,  the  largest  creditor,  who  appears  in 
process  as  an  anxiUary  pursuer. 

"It  is  settled  law  that  up  to  the  instant  of 
seqaestration  a  bankrupt  can  make  valid  pay- 
ments in  cash  (Bell's  Ooms.  ii.  201 ;  Thoma*  t. 
T/umion,  8  Macph.  358 ;  Jfieol  v.  M'lniyre,  9  £. 
1097.  But  there  is  a  qaeation  left  open  about 
the  raduoibility  of  fraudulent  payments  in  cash. 
What  sort  of  payment  that  may  be  is  left  to  the 
imagination.  But  whatever  its  features,  I  am  of 
opinion  that  they  do  not  appear  in  the  cash  pay- 
ment here  challenged.  I  can  detect  in  it  no 
conscious  fraud  on  the  part  of  anyone,  and  I 
cannot  conceive  of  unconscious  fraud.  I  rather 
incline  to  believe  that  W.  Ooutts  did  what  he  did, 
not  with  intent  to  do  wrong,  but  under  the  con- 
viction that  he  was  doing  right  The  chief 
articles  that  he  sold  to  pay  this  £800  in  cash  had 
really  been  paid  for  in  part  by  this  vary  £200. 
He  could  not  pay  the  engine  in  1878  when  he 
bought  it  from  Doe,  the  pursuer,  so  he  borrowed 
£220  from  John  Hay,  a  friendly  farmer.  He 
repaid  Hay  in  1879  on  the  very  day  when  he 
received  this  loan  from  the  defender.  No  doubt 
John  Doe  had  sold  him  a  seoond  and  improved 
threshing  machine  at  a  price  of  £480,  and  that 
only  £186  of  this  price  had  been  paid ;  that  he 
had  no  use  for  two  threshing  machines,  and  was 
unable  to  pay  the  seoond  or  dispose  of  the  first ; 
that  John  Doe  stood  upon  his  bargain  and  refused 
to  take  back  his  second  machine,  even  though 
offered  £20  with  it,  as  well  as  the  right  to  keep 
the  £185  previously  paid  to  him.  Ooutts  cer- 
tainly had  no  grateful  or  friendly  feeling  to  John 
Doe;  but  there  is  no  evidence  that  he  sought 
revenge  upon  him  through  fraud,  or  that  he  did 
more  for  the  defender  than  he  believed  himself 
honestly  bound  to  do. 

"Fraud,  therefore,  I  put  aside  as  unproved, 
and  I  find  nothing  left  in  the  cause  except  the 
allegation  that  the  articles  which  had  belonged  to 
Ooutts  were  actually  deUvered  by  him  to  the 
defender,  and  were  sold  by  Coutts,  not  for  him- 
self, but  as  her  agent.  This  allegation  has 
nothing  to  rest  upon  except  an  ingenious  theory 
propounded  in  argument  to  the  effect  that  Ooutts 
was  possessed  by  the  idea  that  the  assignation, 
which  he  had  signed  actually  without  delivery, 
transferred  the  property  in  his  threshing  machine 
and  other  moveables  specified  in  the  document 
to  the  defender,  and  Utat  the  hold  this  idea  had 
taken  of  him  transformed  him  into  her  agent, 
and  deprived  him  of  the  free  will  of  a  man  deal- 
ing with  property  which  he  believed  to  be  his 
own.  Ooutts'  examination  in  the  oeasio  at  Forfar 
gives  some  countenance  to  this  theory.  But  even 
if  it  had  been  proved  that  Ooutts  had  been  under 
the  influence  of  a  legal  delusion,  that  would  not 
bind  the  defender  to  the  consequences  of  an 
error  not  due  to  anything  done  by  her  or  left 
undone.  Moreover,  the  argument  based  on  this 
theory  is  double-edged.  If  the  possession  of 
Ooutts  was  the  possession  of  the  defender,  then 
the  assignation  was  complete,  and  the  threshing 
machine  and  other  articles  were  not  his  to  seU 
when  he  did  sell  them.  If  that  be  bo,  the  pur- 
suers can  have  no  right  to  recover  the  price  of 
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what  did  not  belong  to  the  bankrupt,  bat  beoune 
the  defender's  property  withont  deUrary  at  the 
date  ot  the  assignation.  But  if,  on  the  other 
hand,  the  property  remained  -with  bim,  it  will 
not  yitiate  a  cash  payment  made  by  him  out  ot 
the  price  realised  from  that  property,  that  he 
was  ignorant  that  the  law  of  Scotland  did  not 
recognise  as  against  creditors  the  Talidity  of 
a  mere  paper  tide  to  ondeliyered  moveables." 

The  pnrsner  appealed  to  the  Sheriff,  who  on 
6th  April  adhered  to  his  Sabstitnte's  interloontor. 

"  Jvote.— This  case  seems  to  me  to  be  attended 
with  considerable  difflcnlty,  bat  I  have  come  to 
agree  with  the  result  at  which  the  Sheriff-Substi- 
tute has  arrived. 

"  There  was  at  the  time  the  payment  in  qnea- 
tion  was  made  a  snbsisting  debt,  which  soight 
have  been  enforced  against  the  debtor.  The 
payment  satisfied  that  debt,  and  I  think  it  may 
be  oonaidered  a  legitimate  payment  so  far  as  the 
sanctions  of  the  Act  1696  are  oonoemed.  There 
was  no  substitution  of  •  new  obligation  for  the 
existing  one,  nor  was  the  debt  farther  secured. 
It  was  paid  in  cash. 

' '  If  that  be  so,  the  only  remaining  ground  upon 
which  the  parsuer  can  prevail  is  fraud — that  is, 
he  must  prove  fraudulent  concert  on  the  part 
both  of  the  debtor  and  of  the  creditor. 

"The  bankrupt  admits  that  he  thought  the 
defender  had  a  preferable  claim  upon  his  imple- 
ments, otherwise  he  would  not  have  sold  them. 
I  read  this  sa  meaning  that  he  was  willing  to  do 
what  he  could  to  save  the  defender  from  loss. 
But  I  do  not  find  any  evidence  soffioient  to 
establish  that  the  sale,  or  the  use  made  of  the 
proceeds  of  the  sale,  was  the  result  of  any  collu- 
sive or  preconcerted  arrangement  between  the 
bankrupt  and  the  defender.  In  the  absence  of  such 
evidence  there  does  not  seem  to  be  any  ground  for 
cutting  down  the  cash  payment  in  question." 

The  poraner  appealed  to  the  Oourt  of  Session  and 
argued— This  payment  to  Mrs  Webster  although 
made  in  cash  was  not  hOTvafiit  but  fraudulent,  as 
in  so  paying  the  bankrupt  preferred  one  of  his 
creditors  to  the  others ;  It  was  not  made  in  the 
ordinary  course  of  business,  and  so  was  rednoible 
either  at  common  law  or  under  the  Statute  1696 
—Bell's  Gomms.  ii,  201, 226  (7th  ed.)  Under  the 
circumstances  of  this  case  the  payment  here  was 
equivalent  to  conveying  real  estate.  In  the 
case  of  Thama*  v.  Thtnuon  there  was  no  aver- 
ment of  f  rend,  while  here  there  was  such  an  aver- 
ment—TAomoc  V.  Thornton,  Jan.  13,  1865,  8 
Haoph.  856.  The  answer  to  the  case  of  Broad- 
foot  (quoted  ir\fra)  was  that  the  ground  of  judg- 
ment there  was  that  the  payment  was  made  eighty 
days  before  bankruptcy.  If  the  oircnmstanoes 
proved  were  indications  of  malafldei  on  the  part 
of  the  debtor,  that  amounted  to  fraud — Bom  v. 
Button,  June  15,  1880,  6  S.  916;  MitehM  ▼. 
Bodger,  June  26,  1884,  12  S.  802 ;  M'Gouan  v. 
Wright,  March  9,  1853,  16  D.  494.  The  agent 
who  acted  for  Mrs  Webster  in  this  matter  was 
awaie  that  Messrs  Contts  were  insolvent  when 
they  paid  this  debt  to  Mrs  Webster,  and  there 
was  fraud  in  taking  the  money.  'The  private 
knowledge  of  the  agent  as  to  Messrs  Coutts'  in- 
solvency must  be  taken  to  mean  that  Mrs  Webster 
also  knew  of  their  insolvency — Benjamin  on  Sale, 
p.  430,  et  teq. ;  Ba/rviek  y.  Bnglith  JoiiU-Stoek 
Bank,  May  18,  1867;  Ii^R.  3  Ex.  269 ;  Maek  v. 
The  Oommereial  Bank  «fNtu  Brwnmeiek,  Maro 


14, 1874,  Ii.B.  6  Privy  O.  App.  394 ;   T^ior  v. 
Fcarie,  Haroh  8, 1865,  17  D.  639. 

Argued  for  the  respondent — Faymenls  in  cash 
were  not  esteemed  by  oar  law  to  be  fraudulent 
even  within  sixty  days  of  bankruptcy,  and  the 
principle  on  which  they  were  allowed  to  be  made 
by  the  persons  even  if  insolvent  was  that  they 
were  made  for  the  convenience  of  business,  ^Hiis 
transaction  was  made  in  the  ordinary  coniM  of 
busineas— £rM«{^  {Philip't  Tnufee)  r.  LeUh 
Banking  Go.,  Dee.  9,  1808,  F.C. ;  Thomat  v. 
Thornton  (quoted  lupra).  No  ooUusion  was 
shown  bwa—OMt  v.  Tha  Britiih  Linen  Go., 
June  23,  1875,  4  S.  630. 

At  advising— 

LoBD  Jdbti(»-Oi.sbk— This  case  has  been  very 
fully  argued  before  us,  but  I  am  of  opinion  that 
there  has  been  no  ground  shown  which  should 
induce  us  to  set  aside  the  judgment  of  the  ShwiJIs 
on  the  ground  of  nonconformity  with  the  law  of 
bankruptcy.  I  agree  with  the  learned  SberiSs 
that  there  is  not  sufficient  evidence  to  prove  any 
such  nonconformity.  I  think  it  is  agreed  that 
the  Statute  of  1696  does  not  affeot  the  question 
at  all,  but  the  plea  of  the  pursuers  is  that  the  pay- 
ment of  £200  to  Mrs  Webster  was  made  fraudu- 
lently. The  grounds  of  saying  that  the  payment 
was  BO  made  are,  that  Ooatts,  the  payer  of  this 
sum,  knew  that  he  had  not  enough  means  to  enable 
him  to  pay  all  his  creditors,  and  that  he  meditated 
taking  out  eetiio,  that  this  fact  was  known  to 
Mrs  Webster's  agents,  and  it  is  said  that  this 
transaction,  which  was  an  ordinary  business  trans- 
action, is  on  these  grounds  to  be  set  aside.  This 
kind  of  case  may  run  into  very  subtle  questions, 
but  I  know  of  no  case  where  such  a  plea  has  re- 
ceived effect  unless  there  has  been  shown  some 
fraud  in  the  transaction  itself.  But  there  is  no 
fraud  in  the  transaction  here.  The  engine 
which  was  Mrs  Webster's  security  for  her  loan 
belonged  to  Ooutts;  in  order  to  repay  her  he  sold 
it  and  gave  the  money  to  Mr  Webster  for  his 
client.  There  is  nothmg  in  all  that  transaction 
which  has  any  resemblance  to  the  cases  of  con- 
structive fraud  stated  by  the  institutional  writers. 
There  was  no  false  purchase  of  the  engine,  or 
false  sale  ;  the  whole  proceeding  was  really  what 
it  bore  to  be. 

But  it  has  been  argued  beyond  that  if  the 
creditor  knew  that  the  debtor  was  at  the  time 
insolvent,  then  there  was  fraud  in  the  accept- 
ance of  the  money.  I  am  not  disposed  to  admit 
that,  and  the  same  thing  occurred  in  the  case 
of  Thomat  v.  Thornton.  Even  if  the  recipient 
of  the  price  of  the  engine  knew  that  the  payer 
of  the  price  was  insolvent,  that  is  not  sufficient  to 
make  out  fraud.  If  any  man  who  is  not  able  to 
pay  all  bis  creditors  in  full  pays  away  money  that 
of  coarse  leaves  less  to  pay  to  the  other  creditors 
with,  and  any  creditors  who  receive  money  from 
him  knowing  him  to  be  in  that  state  understand 
that.  But  that  is  not  enough  to  found  a  chal- 
lenge of  the  money  so  paid  on  the  ground  of 
fraud  in  what  is  after  all  a  ready-money  trans- 
action. But  further,  I  am  not  disposed  to  as- 
sume that  Mrs  Webster  is  chargeable  with  the 
knowledge  of  Mr  Ooutts'  insolvency  which  her 
agents  derived  from  acting  as  agents  otherwise. 
I  do  not  think  that  the  knowled^  ot  Ooutts'  in- 
solvency would  be  enough  to  ground  the  ohaUenga 
of  this  payment  on  Uie  ground  Ui«t  Mn  Webster 
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kneir  nothing  abont  It.  I  am  of  opinion  on  th« 
whole  matter  that  the  pnisaer's  oase  faila,  and 
that  we  sbonld  digmiaa  the  appeal  and  affirm  the 
judgment  of  the  Sheriffs. 

LoBD  TouMO — I  am  of  the  game  opinion,  and 
on  the  same  gronnda.  I  would  only  wish  to 
point  oat  .that  there  is  an  admitted  distinction 
between  the  payment  of  cash  in  payment  of  a 
debt,  and  the  transf erenoe  or  giving  over  of  other 
kinds  of  property  to  a  certain  and  material  extent. 
A  person  who  is  insolvent  and  who  is  contem- 
plating bankmptoy,  whether  he  knows  that  he  is 
on  the  verga  of  insolvency  or  is  really  in  ignor> 
anoe  of  it,  is  certainly  disabled  as  a  general  mle 
from  giving  part  of  his  property  to  some  creditors 
with  a  view  of  giving  them  a  preference  over  his 
other  creditors.  But  it  is  certain  that  a  man  who 
is  insolvent  and  knows  that  he  cannot  pay  all  his 
aeditors  is  at  liberty  to  prefer  any  of  his 
creditors  he  pleases  where  their  debts  are  due, 
and  doe  in  actnal  money.  He  is  at  liberty  to 
give  the  full  sum  of  their  debt  to  some  creditors 
and  not  to  others,  though  he  is  not  at  liberty  to 
give  any  pledge  to  them  in  seoority  of  his  debt 
There  is  no  doubt  about  it  The  question  was 
raised  whether  if  the  payee  knew  of  the  insolvent 
condition  of  the  payer,  that  rendered  bad  a  trans- 
action which  otherwise  would  have  been  good. 
But  as  I  have  pointed  out,  there  is  a  difference 
between  the  payment  of  cash  and  the  transfer- 
ence of  other  Idnds  of  property.  The  money 
received  by  the  creditor  cannot  be  recovered 
however  improperly  the  cash  was  originally 
obtained.  But  it  is  alleged  that  here  the 
oireditor  knew  that  hia  debtor  was  insolvent, 
bnt  that  would  certainly  not  stop  him  from 
receiving  payment  of  his  just  debt— the  thing  is 
quite  ridionloas,  and  would  put  a  stop  to  many 
ot  the  transactions  of  common  life.  We  need 
something  more  precise  tlian  impeouniosity,  and 
insolvency  is  just  impecuniosity.  I  have  heard 
Professor  Bell  say  in  his  poetic^  way  sometimes 
that  insolvency  passes  over  a  man  like  a  summer 
cloud — it  is  over  him  one  day  and  is  gone  the 
next,  sometimes  gloomy  and  sometimes  brighter. 
A  man  may  be  unable  to  pay  all  his  creditors  in 
toll,  and  yet  he  may  quite  honestly  pay  his 
household  bills. 

Now,  what  have  we  here?  Contts  says  he 
knew  he  could  not  pay  all  his  creditors,  but  he 
liad  a  business,  and  he  hoped  to  be  able  to  do  so 
in  more  favourable  times.  But  he  is  pressed  for 
the  debt  due  to  Mrs  Webster,  he  geto  the  neces- 
sary money  by  a  sale  of  the  engine,  and  he  pays 
her.  We  cannot  profitably  inquire  into  her  views 
as  to  his  solvency,  or  to  her  agent's  views 
either.     We  most  exdade  all  such  views. 

Professor  Bell  draws  the  distinction  as  to 
whether  a  cash  transaction  is  reducible  on  the 
ground  of  fraud  or  not  most  pointedly,  and  I  am 
not  prepared  to  say  that  there  is  not  a  possibility 
of  such  a  oase  arising,  but  such  a  case  has  never 
yet  oecnrred,  and  I  sympathise  very  much  with 
what  the  Sheriff-Substitute  says.  He  says  in  his 
note — "  Bnt  there  is  a  question  left  open  abont 
the  redueibility  ot  fraudulent  paymenta  in  cash. 
What  sort  of  payment  that  may  be  is  left  to  the 
imagination,  but  whatever  ito  features  I  am  of 
tqtiiUon  they  do  not  appear  in  the  cash  payment 
here  oballenged,  I  can  detect  in  it  no  conscious 
frand  on  the  part  of  anyone,  and  I  cannot  con- 


oeive  of  unconscious  fraud."  We  must  come  to 
the  very  facts  presented  in  this  case,  and  these 
facts  are  simply  that  this  man  Oontts  could  be 
shown  to  be  insolvent  and  the  knowledge  of  his 
insolvency  can  be  brought  home  to  Mr  Webster 
acting  for  the  defender  in  this  case.  These  are  all 
the  facts  except  perhaps  that  Ooutts  was  meditat- 
ing taking  out  oeMio— but  what  can  that  matter  ? 
The  facts  are  neither  more  or  less  than  tliis,  that 
Ooutts'  insolvency  was  known  to  himself  and  the 
agent  for  Mrs  Webster,  but  that  was  no  ground 
for  not  receiving  the  money.  I  think  tbe  Sheriff- 
Substitnte  acted  prudently  in  allowing  a  proof, 
bnt  as  he  has  done  so  of  comae  onr  interlocutor 
must  have  findings  in  facts. 

Ijobd  Oruohili.— I  concur  with  the  result 
arrived  at  by  your  Lordships,  and  since  the  case 
of  Thomcu  V.  Thomson  was  cited  to  ns  I  have 
entertained  the  feeling  that  this  case  could  not 
be  decided  in  favonr  of  the  pursuer  without  set- 
ting aside  the  judgment  in  thai  case.  But  we 
are  bound  to  decide  this  oase  in  accordance  with 
the  decision  in  that  case.  It  appears  to  me  that 
the  pursuer  has  taken  the  wrong  view  of  the  oase 
as  to  the  sale  of  the  engine  and  the  payment  of 
the  price  to  Mrs  Webster.  As  I  appreciate  the 
faoto  the  creditors  can  be  in  no  way  prejudiced 
by  our  decision  in  favour  of  the  defender.  Mrs 
Webster  had  a  deed  of  disposition  and  security 
over  the  engine,  and  she  might  have  taken 
possession  of  it  and  sold  it  at  any  time.  But  there 
was  no  need  to  consider  the  advisability  of 
taking  that  course  until  Mr  Doe  began  to  press 
Coutts,  and  then  she  proceeded  to  take  possession 
of  the  engine.  Her  agent  then  wrote  to  Contts, 
not  for  the  purpose  of  compelling  Oontta  to  sell 
the  engine,  but  to  arrange  whether  Ooutte  would 
himself  sell  the  engine  and  pay  over  the  money, 
or  whether  Mrs  Webster  would  need  to  take 
possession  of  the  engine  in  terms  of  the  disposi- 
tion, and  that  she  should  pay  herself  out  of  the 
proceeds.  Bnt  in  that  there  is  no  fraud  on  the 
oreditois.  The  ciroumstanoes  are  exclusive  of 
fraud.     I  think  the  Sheriff's  judgment  is  right. 

LoBD  BuTHXBruBD  Olabx — I  think  that  we 
should  affirm  the  judgment  of  the  Sheriff.  1 
confess  that  I  proceed  upon  the  case  of  Tfiatna* 
V.  Thornxm.  I  cannot  say  that  the  case  has  been 
in  any  way  distinguished  in  any  material  point 
from  that  case,  and  therefore  the  authority  of 
Thomai  T.  Tlumton  is  oondasive  as  to  onr  judg- 
ment in  this  case,  unless  we  are  prepared  to  say 
that  that  case  is  of  no  authority.  I  do  not  see 
my  way  to  say  that,  and  therefore  I  am  bound  to 
follow  that  authority.  But  I  must  say  that  if  the 
question  was  quite  open  I  should  have  had 
difficulty  in  deciding  this  case,  and  I  do  not 
know  which  way  I  should  have  decided  it.  I 
rely  upon  Thamat  v.  Thornton. 

The  Court  pronounced  this  interlocutor  : — 
"  Find  that  the  sum  of  £200  mentioned  in 
tbe  record  was  paid  by  D.  &  W.  Coutts  to 
the  defender  in  extinction  of  a  just  debt  due 
for  money  lent  to  that  amount:  Find  that 
the  defender  did  not  by  herself  or  others 
take  possession  of  the  machine  and  other 
articles  specified  in  the  record,  or  sell  or 
cause  them  to  be  sold  to  John  Clarke  in  fraud- 
and  to  the  prejudice  of  tbe  other  creditors: 
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of  the  Baid  D.  &  W.  Ooutto,  knowing  that 
they  were  bankrupt  or  insolvent,  and  that 
the  said  artioles  were  not  sold  to  the  said 
John  Clarke  in  the  knowledge  of  the  defender 
that  the  said  D.  ft  W.  Coutts  were  bankmpt 
or  insolvent,  with  the  purpose  of  paying  her 
claim  in  fraad  and  to  the  prejadioe  of  the 
other  creditors,  aud  that  the  sale  of  the  said 
artioles  was  not  effected,  and  payment  of 
the  pi  ice  thereof  was  not  made,  fraudulently 
or  in  collusion  between  D.  ft  W.  Ooutts  and 
Messrs  Webster  ft  Littlejohn  acting  for  the 
defender:  Therefore  dumiss  the  appeal, 
affirm  the  judgment  of  the  Sheriff-Substitute 
appealed  against;  of  new  assoilzie  the  de- 
fender from  the  conclusions  of  the  aotion,"fto. 

Counsel  for  Bnisner— Dickson— O.  W.  Boinet 
Agents — Boyd,  Jameson,  ft  Kelly,  W.S. 

Counsel  for  Defender — Pearson — Oraham  Mur- 
ray.   Agents — ^Duncan  Smith  ft  MacLaren,  &&.0. 


Friday,  July  9. 

SECOND    DIVISION. 

[Sheriff  of  Aberdeen,  Kincardine, 
and  Banff. 

HABPER  V.  NORTH  OF  SCOTLAND  AND 
ORKNBT  AND  SHETLAND  STEAM  NAVI- 
GATION COMPANY,  THE  GREAT  NORTH 
OF  SCOTLAND  RAILWAY  COMPANY, 
AND  BAIN. 

Reparation — Dangtrmu    Animal— BuU—  Ordi- 
nary Precaution  in  Renioting. 

A  bull  was  being  led  through  the  streets 
in  a  town  secured  in  the  ordinary  manner  by 
a  ring  in  its  nose  and  a  rope  attached  thereto, 
and  by  a  halter  upon  its  head.     It  was 
irritated  by  boys  in  the  street,  and  straggled 
with  the  men  in  charge,  the  result  being 
that  the  ring  in  its  nose  broke  through  a  latent 
defect,  and  it  escaped  from  the  halter  and  in- 
jured a  passenger  on  the  street.    Hdd  (dii*. 
liord  Justice-Clerk)  that  the  animal  having 
beeu  secured  in  a  usual  and  reasonably  safe 
manner,  neither  the  owner  nor  the  carrier  in 
whose  charge  it  was,  was  responsible. 
On  9  th  February  188i,  George  Bain,  farmer  at 
Mill  of  Tillyfour,  Monymnsk,  purchased  a  young 
polled  black  Aberdeenshire  ball  from  John  Forbes, 
farmer.  Mains  of  Brux,  Kildrummy.     The  bull 
was  bought  on  behalf  of  William  Corrigall,  fanner, 
Stoneqnay  Walls,  Orkney.     Bain  stipulated  that 
before  delivery  a  ring  should  be  put  in  the  bull's 
nose.     There  are  two  ways  of  doing  this.     By 
one  the  ring  is  put  through  the  gristle  of  the 
nostril  and  then  fastened,  by  the  other  a  ring  in 
two  pieces  is  taken,  and  a  portion  of  each  is 
placed  against  the  nostril,  and  then  a  riTst  is 
passed  throagh  and  the  ring  afterwards  screwed 
tighUy  against,   but  not  through,   the   nostril. 
The  latter  was  the  way  taken.     Forbes  got  a 
blacksmith  to  make  a  ring,   which  (after  one 
ring  had  been  rejected  as  unsuitable  and  an- 
other made)  was  riveted  on  to  the  bull's  nose, 
and  on  IStli  February  Forbes  aud  Bain  took 


the  animal  to  Alford  Station  on  the  Gnat  North 
of  Scotland  Bailway,  and  tracked  him  there  to 
be  taken  to  his  destination  in  Orkney.    Than 
were  some  other  cattle  in  the  track,  but  thay 
were  removed  at  Kittybrewster  Station,  where 
the  truck  still  oontaining  the  bull  was  shunted. 
It  was  afterwards  attached  to  another  train  and 
taken    to  Waterloo   Goods    Station,   Aberdeen, 
where  it  was  to  be  removed  and  put  on  board  a 
steamer  of  the  North  of  Scotland  and  Orkney 
and  Shetland  Steam  Navigation    Oompsny  for 
conveyance  to   Orkney.      The    bull  arrived  at 
Waterloo  Station  between  three  and  fourintlia 
afternoon,  and  one  of  the  railway  oompany's  ser- 
vants, W.  Sandison,  informed  Alexander  Tayki^ 
the  Steam  Navigation  Company's  foreman,  of  the 
fact,  in  order  that  he  might  be  removed,  it  being 
the  custom  of  the  railway  company  to  give  delivaiy 
at  the  Station,  and  not  to  remove  animids  therefrom 
by  their  own  servants.    Taylor  asked  Sandison  to 
get  the  bull  sent  to  the  wharf.   Accordingly  Sandi- 
son and  another  of  the  railway  company's  servants, 
Andrew  Simpson,  after  their  day's  railway  work 
was  done,  took  the  bull  ont  of  the  truck  and  pra- 
oeeded  with  him  that  evening  after  seven  towards 
the  Steam  Company's  wharf.      The  boll  when 
brought  to  Alford  Station  had  a  rope  halter  lonnd 
his  head  and  the  ring  in  his  nose,  with  a  stout  nq>fi 
attached  to  it     The  noee  rope  was  then  taken  off 
the  ring  and  put  round  the  bnll'a  neok,  and  there- 
with it  was  tied  to  the  truck.     In  this  condition 
the  bull  had  arrived  at  Waterloo  Station.    The 
two  men  took  the  ring  rope  off  the  bnll's  nedk, 
and  attached  it  to  the  ring,  leaving  the  rope 
halter  as  it  was.     While  they  were  going  throngh 
the  streets  of  Aberdeen  with    the    bull,    each 
of  them  having  hold  of  a  lope,  the  bull  was 
startled  by  the  noise  made  by  some  boys,  the 
ring  in  his  noee  broke,  and  be  rushed  off  through 
the  streets.     The  ring  was  not  perfect     It  was 
made  in  two  pieces  and  then  riveted,  and  the 
hole  not  being  quite  properly  in  the  centre  of 
the  piece  of  iron,  the  ring  was  weaker  than  usual, 
aud  so  gave  way.     In  his  ruah  the  bnll  knocked 
down  and  injured  two  women,  Mrs  Harper,  and 
Mary  Walker,  a  domestic  servant    Both  brought 
actions  for  damages  for  the  injuries  caoaed,  and 
called  as  defenders  The  North  of  Scotland  and 
Orkney  and  ShetUmd  Steam  Navigation  Com- 
pany, the  Great  North  of  Scotland  Bailway  Com- 
pany, and  George  Bain  as  owner  and  consigner 
of  the  bull.     The  actions  both  in  the  Sheriff 
Court  and  in  the  Court  of  Session  were  argned 
on  the  record  made  up  in  the  action  by  Mrs 
Harper. 

She  averred  that  when  at  Waterloo  Station  the 
bull  was  in  a  very  wild  state,  and  also  that  "the 
said  accident  occurred  through  the  gross  negli- 
gence and  carelessness  of  the  said  defenders,  or 
one  or  other  of  them,  or  of  those  for  whom  they 
are  responsible,  in  so  far  as  they  did  not  see  to 
the  sufficiency  of  the  rope  and  ring,  nor  in  the 
excited  state  of  the  animal  have  it  removed  in 
the  proper  way." 

The  Steam  Navigation  Company  pleaded— 
"  (1a)  The  injuries  alleged  to  have  been  sustained 
by  the  pursuer  having  been  the  result  of  a  pure 
accident  the  defenders  ought  to  be  assoDzied. 
(8)  The  bull  mentioned  in  the  petition  having 
been  in  charge  of  servants  of  the  defenders,  the 
Great  North  of  Scotland  Bailway  Company,  at 
the  time  it  injured  the  female  porsaer,  the  said 
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i^way  company  is  the  tme   party  liable   in 
repaiation." 

The  railway  oompany  pleaded — "(3)  The  ball 
haTing  escaped  in  oonaeqnence  of  the  ring  in  its 
nose  having  broken  through  a  latent  defect,  the 
earrien  are  not  responsible.  (4)  The  railway 
company  being  oarriers  of  Htb  stock  only  from 
station  to  station,  and  having  conveyed  the  ball, 
in  terms  of  their  contract,  safely  to  the  Waterloo 
Station,  are  not  liable  for  what  happened  after 
the  animal  left  their  station.  (6)  In  any  event 
the  men  in  charge  of  the  ball  having  been  em- 
ployed by  the  Steam  Navigation  Company,  and 
having  acted  at  the  time  as  the  paid  servants  and 
employes  of  that  company,  or  of  the  owner  of 
the  biUI,  and  not  acting  in  any  way  as  the  servants 
of  the  railway  company,  the  present  defenders  are 
entitled  to  decree  of  alwolvitor,  with  expenses. " 

George  Bain  pleaded — "  (1)  This  defender  not 
having  been  the  owner  of  the  ball,  and  having 
only  acted  as  the  agent  and  mandatory  of  the 
owner  in  pnrohaaing  aiud  forwarding  the  animal, 
the  real  owner,  and  not  this  defender,  should 
have  been  called  in  this  action,  and  this  defender 
is  entitled  to  be  assoilzied." 

The  Sherifi-Sabstitate  (W.  A.  Bsowk),  after  a 
proof,  found  (in  Harper's  action)  that  the  pur- 
suer had  failed  to  prove  that  she  was  injured 
through  the  fault  of  the  defenders  or  any  of 
them,  and  assoilzied  them.  In  his  note  the 
Sberiff-Substitute  stated  his  opinion  that  the 
railway  company  had  proved  that  they  neither 
were  in  use  to  deliver  cattle  beyond  their 
stations  nor  professed  to  do  so ;  that  the  ring 
was  put  in  in  the  way  usual  and  proper  for 
removing  the  animal;  that  it  was  proved  that 
the  bull  was  quiet  at  Alford  when  trucked,  that 
the  balance  of  evidence  was  that  it  was  quiet  at 
Kittybrewster  and  on  arrival  at  Aberdeen,  and 
was  conveyed  in  an  ordinary  and  safe  manner ; 
that  the  defect  in  the  ring  was  latent ;  and 
that  the  canse  of  the  bull's  excitement  was  that 
it  became  excited  owing  to  boys  annoying  it  in 
the  street.  "A  number  of  authorities  were 
quoted  by  the  pursuer  as  supporting  her  conten- 
tion that  there  was  fault  on  the  part  of  the  de- 
fenders, but  it  does  not  appear  to  me  that  the 
principle  of  these  oases  is  applicable  here.  In 
BurUm  t.  Moorhead,  8  R.  892,  and  Hennigan  t. 
M'Yei/,  9  R.  411,  the  Oonrt  gave  damages  for 
injuries  caused  by  a  ferocious  dog  and  a  boar 
respectively,  but  the  reason  of  the  judgment  in 
both  cases  was  that  a  person  keeping  such 
animals  did  so  at  his  own  risk,  and  that  in- 
effectaiil  precautions  formed  no  defence  to  an 
action  for  injuries  done  under  such  circumstances. 
The  case  of  PAiUipt  v.  Nied,  11  R.  592,  has  a 
closer  application,  but  that  ease  was  rested  on  the 
ground  that  special  caution  was  shown  to  be  neoes- 
sary  in  the  transit  through  the  streets  of  the  cow  in 
question,  whereas  the  conclusion  at  which  I  have 
arrived  is  based  on  the  assumption  that  it  has 
been  established  that  the  defenders  sufficiently 
discharged  themselves  of  their  duty  by  using 
Quinary  and  reasonable  precautions,  and  that 
there  was  nothing  in  the  condition  of  the  ball 
that  called  for  special  care  and  attention." 

The  pursuer  appealed  to  the  Sheriff  (GrTHsis 
SwiB),  who  adhered  to  his  Substitute's  inter- 
looQtor. 

"  Jfoto,— On  the  13th  of  February  1884,  about. 


seven  o'clock  at  night,  while  a  bull  was  being 
taken  from  the  railway  station  at  Aberdeen  to 
the  Orkney  steamer,  it  broke  away  from  the  men 
in  charge  of  it,  attacked  the  pursaer,  who  was 
passing  along  the  street,  and  did  her  oonsiderable 
injury.  She  now  claims  damages  from  the  rail- 
way company,  the  steamboat  company  and  Mr 
Bain,  the  owner  and  consigner  of  the  boll.  In 
defence  it  is  maintained— (1)  That  no  one  is 
answerable  at  all,  because  the  preoautions  taken 
exclude  negligence,  and  it  was  a  pure  accident ; 
(2)  that  if  not  an  accident  the  person  liable  is  not 
the  carrier  ;  (8)  that  if  the  carrier,  it  is  not  the 
railway  oompany  but  the  ahipping  company. 
As  regards  the  railway  oompany,  I  think  the 
latter  defence  is  complete.  This  contract  with 
Mr  Bain  was  to  carry  the  bull  to  the  rail- 
way station  at  Waterloo,  and  there  deliver  it  to 
the  steamboat  company,  whose  duty  it  was  to 
oome  and  take  it  away.  The  latter  company 
practically  admit  that  this  is  so,  but  on  this  occa- 
sion when  the  railway  porter  went  down  to  the 
steamer  and  informed  the  people  there  that  there 
was  a  bull  at  the  station  going  to  Orkney,  the 
foreman  said — 'Bring  down  the  bull  yourself, 
and  I  shall  pay  you  for  it,  as  I  am  busy  to-night.' 
He  says  he  meant  that  the  railway  company 
should  send  down  the  bull  on  their  own  respon- 
sibility, but  evidently  the  porter  could  not  make 
an  arrangement  of  this  kind  so  as  to  bind  his 
superior,  and  in  taking  the  ball  from  the  station 
to  the  steamer  as  requested,  it  must  be  held  that 
he  was  acting  outside  his  proper  duties,  and  as 
agent,  not  of  the  railway  company,  but  of  the 
steamboat  company.  His  official  superior  so  un- 
derstood him  at  the  time,  and  allowed  him  with  the 
help  of  another  of  the  railway  porters  to  execute 
the  commission  which  he  bad  received,  because 
bis  work  for  the  dsy  wss  over.  At  the  time, 
therefore,  of  the  accident  the  bull  had  passed  out 
of  the  possession  of  the  railway  oompany  into 
the  possession  of  the  steamboat  company,  and  in 
no  possible  view  was  the  railway  company  respon- 
sible. With  respect  again  to  the  steamboat  oom- 
pany, it  appears  that  the  bull  was  secured  by  a 
rope  passed  through  the  nose  in  the  nsnal  manner, 
and  in  charge  of  two  men.  In  the  opinion  of 
the  witnesses  accustomed  to  handle  cattle,  this 
was  the  proper  method  of  proceeding,  and  in  the 
oironmstanoes  reasonably  sufficient  The  two 
men  were  enough,  the  rope  was  strong,  enough, 
and  the  ring  ought  also  to  have  been  strong 
enough  to  have  held  any  bull  if  it  had  been  well 
made.  Unfortunately,  however,  this  was  not  the 
case,  because  the  hole  in  the  ring  through  which 
the  rivet  passed  was  so  much  off  the  centre  that 
when  subjected  to  any  strain  at  that  point  it  al- 
most necessarily  gave  way.  I  think  the  carrier 
was  not  responsible  for  tiie  defect,  because  he 
was  entitled  to  assume  that  the  ring  with  which 
the  bull  had  been  furnished  by  the  owner  or  con- 
signee was  sufficient  for  the  journey  which  had  to 
be  performed ;  and  inasmuch  as  at  Waterloo  he 
submitted  to  have  the  rot>e  passed  through  the 
ring  and  went  away  quietly  with  the  men,  I  can. 
find  no  fault  attaching  to  the  carrier.  In  the' 
circumstances  he  would  certainly  not  have  been 
responsible  in  a  question  with  the  owner.  It  was 
so  held  in  the  case  of  Biehardion  r.  Th»  North 
EouUm  BaHieay  Company,  L.B.,  7  C.P.  7S, 
and  in  my  opinion  he  is  not  responsible  in  a 
question  with  the  public. 
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"  Thflie  remaini,  howeTer,  the  qaasUon  of  the 
owner's  liability.  The  oaae  of  TiOot  t.  Ward, 
L.B.,  10  Q.B.D.  17,  shows  that  a  person  injured 
by  a  bull  on  the  highway  has  no  olaim  against  the 
owner  without  proof  of  negligence  on  his  part, 
and  in  PhiMpt  r.  Jfied,  11  A.  692,  we  have  an 
explanation  of  what  negligence  in  snob  a  ease  is. 
It  may  consist  (1)  in  allowing  an  animal  to  be 
driTen  along  the  highway  when  too  excited  to  be 
■oifered  to  bs  at  large,  and  (2)  if  in  its  normal 
condition  without  the  means  of  proper  oontroL 
As  regards  the  former  point,  the  Sheriff-Subeti- 
tate  haa  f  nlly  examined  the  evidenoe,  and  I  oon- 
oor  with  him  in  the  conclusion  at  whioh  he  has 
arriTed.  Borne  witnesses  who  saw  him  first  at 
EittybrewBter  judged  that  he  was  not  in  a  good 
humour,  but  the  preponderance  of  testimony  is 
that  he  was  both  quiet  at  Alford,  where  be  was 
put  into  the  train,  and  quiet  at  Waterloo  Station, 
where  the  railway  journey  terminated.  I  see 
nothing  to  discredit  the  railway  officials,  who  say 
that  there  was  no  appearance  of  excitement  about 
him  when  he  was  sent  off  to  the  steamer,  and 
their  evidence  is  confirmed  by  the  fact  that  he 
allowed  himself  to  be  roped  without  trouble,  and 
that  he  went  quietly  along  the  street  until  he  was 
enraged  by  some  misehieTous  boys.  Nor  can  I 
bold  the  defender  responsible  for  the  latent  flaw 
in  the  ring.  The  blacksmith  employed  was  a 
competent  tradesman.  He  received  express  in- 
structions to  make  a  good  strong  ring.  The  first 
ring  supplied  had  actually  been  rejected,  and  a 
aeoond  nwde  in  order  to  insure  complete  safety. 
It  was  not  the  defender's  fault  that  there  was  a 
(lefeot  in  the  workmanship  not  apparent  to 
ordinary  examination,  and  indeed  disooverable 
only  after  the  fracture.  If  it  had  been  discover- 
able he  would  have  been  gnilty  of  negligence  in 
using  it;  but  that  not  being  so,  I  think  this 
case  must  be  treated  as  one  of  those  accidents  in 
carrying  on  the  affain  of  life  where  there  is  no 
blame  or  fault  attributed  to  anyone,  and  for 
which  therefore  the  law  affords  no  remedy." 

The  pursuers  appealed  to  the  Court  of  Session, 
and  argued — ^The  ring  used  in  this  case  in  the 
bull's  nose  was  not  a  proper  one  for  the  purpose ; 
it  ought  to  have  been  through  his  nose  and  not 
merely  fixed  on  at  the  sides.  It  was  not  sufficient 
for  the  two  companies  who  snooessively  had 
charge  of  the  bull  to  assume  that  the  ring  was  a 
good  one.  Their  servants  ought  to  have  examined 
the  ring  to  see  if  it  was  all  right  There  was  not 
sufficient  care  taken  in  leading  the  bull  through 
the  crowded  streets  of  a  town  in  the  manner  that 
was  done  here,  more  especially  as  the  bull  had 
been  in  a  raised  and  angry  state  during  the 
journey,  whioh  fact  ought  to  have  been  known  to 
the  defenders.  The  risks  of  taking  this  angry 
bull  were  so  great  that  the  defenders  ought  to 
have  taken  some  means  which  were  not  merely 
sufficiently  safe  in  their  opinion  bat  absolutely 
gafe — should  have  conveyed  him  in  a  float  or 
covered  waggon  from  the  station  to  the  wharf. — 
Rylandi  v.  Fletcher,  July  17,  1868,  8  App.  Cases, 
£.  and  I.  380  ;  Frater  v.  Frcuer,  June  6,  1882, 
9  R.  896 ;  Pattrton  v.  £4ndtajf,  November  27, 
1885,  13  B.  261.  It  is  not  a  good  defence  for 
either  of  the  companies  to  say  that  there  was  a 
latent  defect  in  the  ring,  as  that  did  not  apply  in 
the  case  of  damages  done  to  a  stranger  with  whom 
there  was  no  oontraot. — Jaekxm  v.  SmithiM, 
June  6,  1846,  16  M.  and.W. 


The  Steam  Navigation  Company  argued— Iks 
bull  was  not  in  a  wild  state  when  removed, 
and  even  if  he  was  the  company  had  had  no 
notice  of  the  fact  and  could  not  be  expected 
to  know  it  In  those  oircumstanoeB  the  bull  vu 
removed  in  the  ordinary  and  reasonable  manner, 
and  so  the  company  were  not  liable. — PhOUpi  v. 
Ifieol,  February  28,  1884,  11  B.  592  ;  Hennigan 
V.  M'V^,  January  12,  1883,  9  B.  411.  Sending 
two  men  with  the  bull  was  indeed  an  extra  pie- 
caution.— 7»So(  V.  Ward,  Nov.  27,1886,  LB.,  10 
Q.B.D.  But  the  Steam  Company  had  not  taken 
charge  of  the  bull  at  the  time  he  escaped  ;  they 
only  took  delivery  of  goods  at  the  wharf,  and  the 
persons  who  were  bringing  down  the  bull  waie 
servants  of  the  railway  company.  If  anyone  vm 
liable  therefore  it  was  the  railway  oompany. 

The  railway  oompany  argued — The  only  da^ 
that  the  railway  company  nndertook  was  to  oon- 
vey  the  bull  safely  from  Alford  Station  to  Water- 
loo Station,  Aberdeen,  and  that  they  did,  and 
there  the  obligation  ended ;  they  did  not  give  de- 
livery of  goods  except  at  their  own  stations.  Al- 
though the  persons  taking  the  bull  through  the 
streets  were  servants  of  the  railway  oompany,  at 
that  particular  time  they  were  under  the  oideis 
of  the  Steam  Navigation  Company.  The  bnll 
was  quiet  all  the  time  he  was  under  the  railvay 
company's  care. — Clark  v.  Armttrong,  July  11, 
1862,  24  D.  1815;  Rieharditm  v.  JfortA-Badem 
BaHtcajf  Company,  L.K.,  7  C.P.  76;  Burton  i. 
Moorhead,  July  1,  1881,  8  B.  892. 

Oeorge  Bain  argued — There  was  here  no  case 
against  him  at  all.  He  fulfilled  his  obligation  by 
seeing  the  bull  trucked  at  Alford  Station  with  a 
proper  ring  in  his  nose,  and  had  nothing  to  do 
afterwards  with  him. 

At  advising— 

lionn  JvsnoB-CuKBX — The  pursuer  in  this  ease 
complains  that  on  an  evening  in  the  month  of 
February  1884,  between  the  hours  of  six  and 
seven,  she  was  attacked  in  the  streets  of  Aber- 
deen by  a  furious  bull,  whioh  lifted  her  from  the 
ground,  carried  her  for  some  yards,  and  very 
seriously  injured  her.  It  appears  that  this  boll 
was  in  the  custody  of  two  men  named  Simpson 
and  Sandison,  who  had  been  employed  by  the 
manager  of  the  Orkney  and  Shetland  Steam 
Navigation  Oompany  to  bring  the  bull  from  the 
Waterloo  Station  in  Aberdeen  to  the  qnay.  It  is 
said  on  the  part  of  those  who  had  charge  of  the 
animal  that  they  received  it  from  the  Oreat 
North  of  Scotland  Bailway ;  that  it  was  secured 
in  the  usual  way  by  a  ring  through  its  nose  which 
was  attached  to  a  rope  and  held  by  one  of  them, 
and  by  a  rope  round  its  neck  which  was  held  by 
the  other.  According  to  their  account,  they  had 
no  reason  to  suppose  that  the  animal  was  any- 
thing but  quiet,  but  on  some  noise  made  by 
boys  in  the  street  it  grew  restive,  dragged  the 
rope  round  its  neck  out  of  the  hands  of  one  man, 
and  the  ring  through  its  nose  breaking,  it  went 
off  at  full  speed. 

It  turned  out  that  after  committing  these  in- 
juries on  the  pursuer  it  assailed  another  woman- 
Mary  Walker,  who  lias  a  corresponding  action— 
and  that  then  rushing  down  the  streets  it  escaped 
to  the  Links,  and  was  ultimately  found  at  a  farm- 
house in  the  neighbourhood.  There  it  remainefl 
for  a  week,  apparently  still  in  a  state  of  great  ex- 
oitement,  and  was  oltimately  brought  to  the  quay 
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in  a  ooTeied  out,  whioh  in  Aberdeen  is  oalled  a 
"float,"  and  is  oonstmoted  and  used  for  saoh 
purposes. 

It  aeems  to  have  been  donbtfnl  on  whom  re- 
sponsibility for  these  events  rested,  assaming  that 
anyone  vas  responsible.  The  bnll  itself  had  been 
the  property  of  Mr  John  Forbes,  a  fanner  at 
Mains  of  Brax,  Alford,  and  had  been  purchased 
from  him  by  a  person  of  the  name  of  Bain,  who 
had  nndert^en  to  proonre  such  an  animal  for  an 
Orkney  correspondent.  It  was  of  the  Aberdeen 
breed — blaok  and  polled — a  breed  whioh  is  known 
to  be  ezoitable,  and  if  excited,  dangerous.  Bain 
had  trucked  the  animal  at  Uie  Alford  Station, 
consigning  it  to  the  care  of  the  Steam  Nayigation 
Company,  and  it  was  accordingly  delivered  at  the 
Waterloo  Station  under  oironmstanoes  the  details 
of  which  I  need  not  mention  at  present,  to  two 
men,  who  had  been  employed  by  Alexander 
Taylor,  acting  for  the  Steam  Navigation  Oom- 
pany. 

It  is  pleaded  on  behalf  of  the  defenders,  Who 
are  Bain,  the  railway  company,  and  the  Steam 
Navigation  Company,  that  none  of  them  are 
responsible.  They  say  that  the  usual  course  was 
adopted  to  secure  the  animal  from  doing  mis> 
ohief  ;  and  that  although  in  their  hands  these 
precautions  failed,  it  is  enough  for  them  to  show 
that  they  were  the  usual  precautions  adopted 
under  such  circumstances. 

I  am  of  opinion,  first,  that  this  is  not  a  relevant 
defence;  and  secondly,  that  it  is  not  well  founded 
in  fact. 

1  am  of  opinion  that  to  introduce  a  dangerous 
animal  like  a  bull  into  the  streets  of  a  crowded 
oity  such  as  Aberdeen  is,  as  the  events  show,  a 
Tery  serious  hazard,  and  so  dangerous  that  Uie 
man  who  does  so  does  it  at  his  own  risk  and  on 
bis  own  responsibility.  It  is  not  enough  that 
the  precautions  whioh  he  uses  are  usual.  They 
most  be  absolutely  e£Bcient,  and  I  think  the  case 
comes  entirely  within  the  case  of  iloorhtad  and 
of  PhSlipt  ▼.  NieA,  which  are  referred  to  by  the 
Judges  in  the  Couit  t>eIow.  One  of  these  was 
tbe  case  of  a  dog ;  the  other  was  the  case  of  a 
eow ;  and  no  doubt  in  both  of  them  the  owner 
had  warning  that  the  animals  had  been  known  to 
be  Ticions  ;  but  when  the  animal  is  a  bull,  which 
is  always  known  to  be  subject  to  paroxysms  of 
■adden  fury,  and  when  furious  so  much  more 
dangerous  than  the  animals  in  question  in  those 
cases,  I  am  of  opinion  that  when  allowed  to  go 
into  the  streets  and  crowded  thoroughfares  it  can 
be  considered  in  no  other  light  than  that  of  a 
wild  animal,  and  that  the  person  who  brings  it 
there  is  responsible  that  i&e  conditions  under 
which  it  is  so  brought  shall  render  it  at>solntely 
nfe.  And,  indeed,  I  cannot  conceive  that  any 
other  rale  can  possibly  be  applicable  to  a  case  of 
that  kind.  The  history  of  this  very  event  is 
quite  sufficient  to  prove  the  propriety — nay,  the 
neoessity — of  the  rule.  That  he  was  unfit  to  be 
taken  along  the  streets  without  precaution  is 
proved  by  the  fact  tliat  he  had  a  ring  through  his 
noee,  which  indicated  the  danger  its  presence 
there  necessarily  impUed.  Secondly,  it  is  dear 
that  he  was  an  animal  liable  to  be  excited  by  the 
lunal  noises  of  the  streets,  for  the  shouting  and 
"  booing,"  as  it  is  called,  of  the  schoolboys  were 
enough  to  arouse  him,  although  previously  he 
bad  appeared  to  be  quite  quiet.  That  the  pre- 
ostitiona  were  iasoffloient  is  oertain,  for  the  first 

TOI<. 


thing  that  happened  was  that  the  rope  round  the 
animal's  neck  was  jerked  out  of  the  hand  of  one 
of  the  men  who  held  it,  and  the  next  thing  that 
liappened  was  that  the  strain  on  the  other  rope, 
which  held  the  ring,  was  bo  great  that  the  ring 
snapped  and  the  animal  went  off  free.  Not  only 
so,  but  after  doing  the  damage  which  I  have  ex- 
plained the  creature  disappeared  and  was  found 
at  the  farm  which  I  have  iJready  mentioned.  It 
was,  however,  in  so  great  a  state  of  excitement 
that  it  was  not  safe  to  meddle  with  him  for  a 
week,  and  he  was  ultimately  brought  to  the  quay 
in  one  of  the  "  floats"  which  I  have  already  men- 
tioned, and  in  the  manner  in  which  he  ought  at 
I  first  to  have  been  transferred  from  the  railway 
station. 

That  is  the  opinion  I  have  formed  on  the  lowest 
aspect  of  the  case.  I  think  it  is  proved  in  the 
evidence  that  a  bull  of  the  black  polled  breed  of 
Aberdeenshire  is  a  dangerous  animal,  and  an 
animal  which,  although  apparently  quiet  and 
continuing  quiet  until  roused,  is  very  easily 
roused  and  not  easily  quieted.  And  accord- 
ingly I  think  it  immaterial  what  the  history  of 
the  animal 'was,  because  necessarily  he  was  not 
an  animal  that  could  without  very  different  pre- 
caution be  with  propriety  brought  upon  the 
streets  of  a  city  like  Aberdeen,  and  there  was  a 
well-known  and  entirely  safe  mode  of  transit. 

But,  secondly,  it  is  admitted  on  all  hands  that 
if  the  animal  had  shown  any  signs  of  temper  or 
excitement  it  was  not  a  proper  mode  of  con- 
dooting  it  from  the  railway  station  to  the  quay. 
There  was  the  mode  I  have  just  explained,  which 
was  notoriously  the  safe  mode  of  carrying  such 
an  animaL  It  was  said  it  had  been  ruled  in 
different  cases  that  it  is  no  answer  to  say  in  a 
question  of  injury,  through  machinery  or  other- 
wise, that  there  was  a  safer  and  better  method  of 
performing  the  operation,  but  that  is  not  the  law 
of  such  a  case  as  this.  This  is  a  dangerous 
animal.  There  was  a  mode  of  conveying  it 
which  would  npt  have  been  dangerous  to  the 
lieges  ;  and  it  is  not  putting  too  heavy  a  burden 
on  those  who  run  snch  risks  to  insist  that  they 
shall  use  the  mode  which  is  safest  for  the  lives 
and  limbs  of  the  lieges.  In  the  second  place, 
and  without  enlarging  upon  it,  neither  the  Steam 
Navigation  Company  nor  the  Great  North  of 
Scotland  Kailway  Company,  whichever  of  them 
may  be  responsible,  made  the  slightest  inquiry 
into  the  history  of  the  animal,  which,  indeed, 
they  were  bound  to  do  before  they  could  come  to 
the  conclusion  of  leading  it  through  the  streets 
with  only  the  precaution  of  the  ring  and  the  rope 
that  I  have  already  referred  to,  'lliat  waa 
essential.  They  made  no  inquiry,  and  if  they 
had  inquired  they  would  have  found,  thirdly, 
that  in  the  transit  between  Alford  and  Kittybrew- 
ster,  this  animal  had  shown  very  great  signs  of 
excitement — so  much  so  that  it  is  very  clearly 
proved  by  persons  skilled  in  such  matters  that  if 
such  signs  had  been  shown  to  them  they  would 
have  thought  it  altogether  wrong  to  lead  the 
animal  through  the  streets,  and  would  have 
thoughtit  necessary  to  bring  the  animal  in  a  "float." 
I  do  not  need  to  quote  evidence  upon  this 
matter,  but  the  evidence  of  Mr  Cowie,  who  is 
a  oattle-dealer,  is  to  this  effect — "In  my  opinion 
if  the  bull  had  been  seen  at  Kittybrewster  station 
playing  with  his  feet,  and  swinging  with  his  tail, 
it  wotdd  not  have  been  a  safe  tUng  to  remove 
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him  on  his  aniTal  in  Aberdeen  throngh  the 
streets  of  the  town  by  means  of  a  halter  and  ring 
through  his  nose.  If  I  had  to  remore  him  in 
this  condition,  I  would  have  done  so  along  with 
other  cattle,  or  by  means  of  a  float."  There  is 
no  evidence  whatever  in  the  whole  course  of 
the  proof  at  variance  with  this  manifestly  sensible 
observation. 

The  Sheriff-SnbsUtnte  appears  to  have  had  a 
saspioion  of  the  truth  or  honesty  of  the  evidence 
of  some  of  the  witnesses  who  had  seen  the 
creature  in  the  oonise  of  its  transit,  and  who 
spoke  quite  dearly  to  the  amount  of  irritation 
and  excitement  which  Mr  Cowie  has  mentioned. 
Especially,  there  is  a  man  of  the  name  of  Colin 
Mackenzie,  who  gives  a  description  of  having 
seen  the  bull  at  Alford  which  proves  certainly 
that  it  was  at  that  time  in  a  nervous  irritable 
state.  Bat  the  Sheriff  doubts  if  Colin  Mackenzie 
was  there — that  is  Vtt  say,  whether  he  is  not 
deliberately  uttering  falsehoods — because  he  says 
he  was  there  in  charge  of  certain  cattle  belonging 
to  a  person  of  the  name  of  M'Kie,  and  that  he 
had  a  pass  in  the  name  of  M'Kie  for  those  cattle. 
No  questions  are  asked  at  Mackenzie  in  his  own 
examination  indicating  the  slightest  doubt  that 
the  fact  was  that  he  had  cattle  belonging  to 
M'Kie,  or  had  a  pass  in  that  name.  But  when  it 
comes  to  the  tui-n  of  the  other  party,  the  books 
of  the  railway  company  ere  referred  to  to  show 
that  Mackenzie  had  no  such  pass.  It  certainly 
does  not  occur  to  me  that  it  wonld  be  possible  on 
such  evidence  to  come  to  the  conclusion  that 
Mackenzie  was  not  there,  and  there  upon  the 
errand  he  describes.  If  it  had  been  intended  to 
suggest  that  this  was  entirely  a  fabrication, 
nothing  oould  have  been  easier  than  to  have 
proved  it  by  calling  M'Kie,  or  someone  who 
represented  him,  to  state  whether  or  not  it  was 
the  case.  I  attach  little  weight  to  suggestions 
made  now  which  were  not  made  during  the  ex- 
amination of  the  witness,  when  their  truth  or 
falsehood  could  have  been  oonclusif  ely  established 
at  the  bar. 

I  have  read  the  evidence  over  with  great  care, 
both  of  Mackenzie  and  of  the  three  other  men, 
who  entirely  corroborate  him,  and  I  see  no 
ground  for  calling  in  question  the  honesty  with 
which  that  testimony  was  given. 

LoBD  TouKO  —  In  regard  to  this  case  I 
have  felt  and  still  feel  some  difficulty,  and  that 
also  in  respect  of  the  weight  to  be  attached  to  the 
ounsideration  to  which  your  Lordshiphas  referred. 
I  think  it  is  a  very  weighty  consideration  that 
where  there  is  a  method  of  taking  a  bull  through 
the  crowded  streets  of  a  town  in  almost  complete 
safety,  and  that  method  is  not  taken,  as  it  cer- 
tainly was  not  taken  here,  it  might  be  a  most 
wholesome  mle  that  if  there  is  a  safe  method  of 
taking  a  bull  through  the  streets  of  a  city,  he 
who  takes  any  other  method  is  liable  for  any 
damage  that  the  bull  may  cause. 

Upon  the  whole  matter,  however,  I  have  come  to 
the  conclusion  that  the  judgment  of  the  Sheriild 
ought  to  be  upheld.  The  first  observation  I 
would  make  in  support  of  that  view  is  that  this 
action  is  laid  upon  culpa  alone;  there  is  no  sug- 
gestion of  any  contract  here ;  what  is  complained 
of  is  a  delict  or  rather  guon  delict,  and  there  is  no 
other  ground  stated.  Upon  the  record  I  think  the 
culpa  is  attributed  to  the  use  of  an  insufficient 


ting  in  the  nose  of  the  bnll,  slthongh  that  was 
not  the  principal  culpa  alleged  at  the  bar  daring 
the  discussion,  but  that  is  the  statement  in  the 
plea-in-law.  But  we  are  not  in  the  habit  of  tying 
parties  down  too  strictly  to  the  matter  stated  npon 
the  record,  and  if  I  had  fonnd  in  the  case  any 
culpa  established  sufficiently  in  law,  I  think  we 
conld  have  given  judgment  accordingly. 

But,  secondly,  we  have  not  the  owner  of  the 
bull  before  us  in  this  case.  I  do  not  know  if  the 
injured  persons  would  have  any  remedy  against 
the  owner,  but  he  is  not  here.  There  are  tliree 
defenders  to  this  action — the  Great  North  of 
Scotland  Railway  Company,  the  North  of  Scot- 
land and  Orkney  and  Shetland  Steam  Navigation 
Company,  and  Mr  Bain.  Now,  according  to  the 
evidence,  and  indeed  it  cannot  be  dispnted,  what 
Mr  Bain  did  was  to  buy  a  bull  for  a  friend  of 
his — MrCorrigal  in  Orkney — from  Mr  Forbes,  and 
he  desired  Forbes  to  have  a  ring  put  in  the  bull's 
nose.  Forbes  went  to  a  black^uth  to  get  a  ring 
made,  which  was  put  in  the  bull's  nose,  bat  whieh 
was  insufficient  But  Bain  was  guilty  of  no  fault 
up  till  that  point,  and  when  he  want  with  Forbes 
to  the  railway  station,  and  in  his  presence  gave 
over  the  bull  to  the  railway  company  for  convey- 
ance to  his  proper  owner  Corrigal,  I  still  think 
Bain  was  guilty  of  no  fault.  There  is  no  case 
against  Bain  at  all,  and  he  must  be  assoilzied  on 
the  ground  that  no  culpa  has  been  committed 
by  him. 

Then  with  respect  to  the  Great  North  of  Scot- 
land Railway  Company,  they  are  not  responsible 
for  the  damage  done  unless  there  is  culpa  alleged 
and  eRtablished  against  them.  They  received 
the  bull  with  an  apparently  good  ring  in  its  nose, 
and  the  railway  company  cannot  be  expected 
to  examine  all  the  rings  in  the  noses  of  bulls 
brought  to  them  for  carriage,  and  in  carrying  it 
safely  from  Alford,  where  it  was  trucked,  toA^i- 
deeu  they  were  guilty  of  no  culpa.  They  were,  I 
suppose,  bound  to  receive  the  bull,  and  they  carried 
it  to  their  Aberdeen  station,  and  delivered  it  over 
at  the  station  to  the  Steam  Shipping  Company,  to 
whom  they  were  charged  to  deliver  it.  Because 
I  beUeve  tliat  it  is  a  fact  that  they  are  not  bound 
to  carry  goods  entrusted  to  them  beyond  the 
station.  There  is  no  evidence  of  culpa  on  their 
part  here.  There  is  some  evidence  that  the 
bull  reared  up  in  the  truck  when  the  other  cattle 
were  taken  out  of  the  truck,  but  that  is  of  no 
importance — the  railway  company  are  free  of 
culpa. 

Then  we  come  to  the  Steam  Shippiug  Company, 
and  I  think  that  the  persons  who  were  taking  the 
bull  from  the  station  to  the  quay,  although  they 
were  servants  of  the  railway  company,  were  then 
acting  as  seivants  of  the  Steam  Shipping  Com- 
pany, and  under  their  orders.  The  accidents  to 
the  pursuers  happened  when  the  bull  was  in  their 
hands,  and  their  hands  were  those  of  the  Ship- 
ping Company,  and  if  they  were  taking  the  bull 
throngh  the  streets  in  a  culpable  manner,  then 
the  Steam  Shipping  Company  would  be  liable. 
Now,  their  case  is  this — their  servants  having  re- 
ceived the  bull,  they  were  driving  it  through  the 
streets  in  the  usual  way,  that  is,  with  a  halter  and 
a  rope  attached  to  the  ring  in  his  nose,  and  with 
two  men  in  attendance.  I  agree  that  it  is  just 
here  that  my  doubt  and  difficulty  oome  in.  They 
were  not  taking  the  bull  in  a  manner  that  was 
perfectly  safe,  but  my  judgment  npon  the  import 
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of  the  evidence  is  that  they  trere  taking  it  in  the 
nsnaland  a  reasonably  safe  way.  Nov,  I  do  not  think 
that  OUT  law  has  gone  any  further  in  settling  the 
responsibility  of  parties,  where  the  action  is  laid 
on  eu^  in  such  serrioes  as  carriage  of  goods, 
than  requiring  that  the  carriage  shall  be  done  in 
the  UBoal  and  general  way.  Now,  the  men  were 
doing  that  here,  and  I  think  they  would  have  done 
it  in  safety  if  the  ring  had  not  given  way,  and  the 
accident  happened  on  account  of  the  ring  having 
given  way  from  a  latent  defect.  And  I  am  the  m  ore 
satisfied  in  coming  to  that  conclusion  because  both 
Sheriffs,  and  I  think  the  majority  of  this  CJourt,  are 
of  opinion  that  the  men  were  taking  the  animal  in 
what  was  the  usual  and  safe  method.  I  cannot  hold 
that  the  Steam  Shipping  Company  were  liable  for 
the  breakage  of  the  ring,  and  in  tnat  way  the  case 
fails  against  them  also,  although  not  in  qnite  such 
aolear  manner  as  it  fails  against  the  other  two 
respondents.  I  think  it  would  be  a  very  reason- 
able provision  in  police  bills,  provisional  orders, 
Ao.,  that  bulla  should  not  be  taken  throngh 
crowded  streets  except  in  a  covered  cart.  But  I 
cannot  hold  the  same  view  as  to  the  carriage  of 
bulls  as  to  the  presence  of  vicious  dogs  and  wild 
animals,  because  as  the  world  is  at  present  con> 
stituted  we  caimot  do  without  bulls,  and  therefore 
they  must  exist  and  be  moved  from  place  to  place. 
Bat  the  presence  of  a  dog  known  to  be  vicions  is 
a  very  different  thing.  Upon  the  whole  matter 
I  have  come  to  the  conclusion  that  we  mnst  sus- 
tain the  Sheriff's  judgment  and  dismiss  the  appeal. 
I  would  merely  wish  once  more  to  point  out  that 
the  owner  of  the  bull  is  not  at  present  in  this 
process.  Perhaps  there  might  be  an  action 
against  the  owner  of  the  boll,  and  he  might  have 
redress  against  Forbes,  who  sold  the  bull,  and 
Forbes  again  might  have  redress  against  the 
blacksmith  who  made  the  bad  ring,  but  that 
would  be  a  case  on  the  ground  of  contract.  No 
such  case  is  presented  to  us  here.  I  have  stated 
the  grounds  on  which  I  think  no  liability  on  the 
soore  of  culpa  can  lie  against  any  defender, 

LoBD  OsAioHnx  and  LoBcBTrcHSBmBD  Clabk 
concurred  in  Lord  Young's  opinion. 

The  Ooart  pronounced  this  interlocutor : — 
"  Find  in  fact  that  on  12th  February  1884, 
on  a  street  in  Aberdeen,  the  pursuer  was 
knocked  down  and  injured  by  a  boll,  the 
property  of  William  Corrigal,  Orkney,  which 
was  being  led  from  the  Waterloo  Goods 
Station,  Aberdeen,  belonging  to  the  defenders 
the  Great  North  of  Scotland  Railway  Com- 
pany, to  the  wharf  belonging  to  the  de- 
fenders the  North  of  Scotland  and  Orkney 
and  Shetland  Steam  Navigation  Company, 
in  order  to  be  carried  by  them  to  its  owner 
in  Orkney ;  (2)  that  the  bull  was  at  the 
time  in  the  custody  of  the  said  Steam  Navi- 
gation Company,  and  got  loose  in  conse- 
quence of  the  ring  in  its  nose  breaking  from 
a  latent  defect  while  being  led  by  the  said 
Steam  Navigation  Company's  servants  in 
the  ordinary  and  in  a  reasonably  safe  manner; 
(3)  that  the  defender  George  Bain  purchased 
the  bull  for  the  said  William  Corrigal,  and 
delivered  it  to  the  defenders  the  Great  North 
of  Scotland  Railway  Company  at  their  sta- 
tion at  Alfurd  to  be  conveyed  to  the  owner 
in  Orkney,  to  whom  it  was  addressed;  (4) 


that  the  said  railway  company  carried  it  in 
safety  to  the  said  Waterloo  Station,  and  there 
delivered  it  to  the  said  Steam  Navigation 
Company,  by  whom  it  was  removed  and 
was  being  led  when  it  got  loose  as  aforesaid ; 
(5)  that  no  fault  or  neglect  of  duty  by  any 
of  the  defenders  has  been  proved :  Find  in 
law  that  none  of  the  defenders  are  liable  in 
damages  to  the  pursuer;  therefore  dismiss 
the  appeal  and  affirm  the  judgments,"  Ac. 

Counsel  for  Pursuer  —  Kennedy  —  Wilson. 
Agent— John  Maopherson,  W.  S. 

Counsel  for  the  Steam  Navigation  Company — 
Comrie  Thomson — Guthrie.  Agents — Henry  & 
Scott,  S.S.O. 

Counsel  for  the  Railway  Company — Jameson 
— Fergnson.  Agents  -Gordon,  Pringle,  Dallas,  & 
Oo.,W.S.  -.      t-6   . 

Counsel  for  George  Bain — Rhind.  Agent — 
William  Officer,  S.S.O. 


Saturday,  July  10. 

riEST   division! 

JAUES  V.  JAMES. 

Diligtttee — Arrestment— AUmeat — Future   Debt 
— Becai  on  Gontignation. 

A  wife  who  had  obtained  decree  of  separa- 
tion and  aliment  against  her  husband  used 
arrestments  against  his  funds  in  respect  of 
her  claim  for  aliment.     The  husband  pre- 
sented a  petition  for  recal  of  the  arrestments, 
in  which  it  was  stated  that  all  arrears  had 
been  paid.  Circumstances  in  which  the  Court 
recaUed  the  arrestments  only  on  condition  of 
the  husband  making  consignation  of  a  aom  to 
meet  future  claims  for  aliment. 
In  1882  Janet  Sandison  or  James  obtained  decree 
of  separation  against  her  husband  William  James, 
and  also  decree  for  aliment  at  the  rate  of  £26  per 
annum. 

On  16th  September  1884  James  executed  a 
trust-deed  for  behoof  of  his  creditors,  in  favour 
of  Mr  John  Irvine,  Lerwick.  The  trustee  entered 
into  possession  of  his  whole  estate,  and  paid  the 
creditors  in  full. 

On  8th  July  1886  an  arrestment  on  the  decree 
for  aliment  was  used  in  the  hands  of  the  trustee 
for  the  sum  of  £100  more  or  less,  and  after  that 
the  trustee  paid  to  the  wife  the  arrears  of  aliment 
then  due,  with  interest,  and  the  half-year's  ali- 
ment due  and  payable  for  the  current  period  at 
AVhitsnnday  1886. 

James  then  presented  this  petition  for  rtoal  of 
the  arrestments,  stating  there  was  no  debt  then 
due  to  his  wife ;  that  the  trustee  refused  to  de- 
liver up  the  balance  of  the  estate  then  in  his  hands 
— amounting  to  about  £260— until  the  arrest- 
ments were  withdrawn  or  recalled ;  and  that  this 
sum  was  the  sole  capital  he  had. 

Mrs  James  lodged  answers  to  the  petition,  in 
which  she  submitted  that  in  the  special  circum- 
stances of  the  case  the  arrestments  should  not 
be  recalled  except  upon  consignation  of  £100,  or 
sufficient  caution  being  found  therefor. 
The  answers  contained   the  following  state- 
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menta: — "From  the  time 'when  the  respondent 
f  oand  it  necessary  to  raise  said  action  of  separation 
and  aliment,  and  both  before  and  after  she  obtained 
decree  therein,  the  petitioner  has  syBtematioally 
attempted  to  defeat  the  respondent's  jast  rights, 
and  to  conceal  his  estate  from  her.  Daring  the 
progress  of  the  litigation  the  petitioner  sold  off 
his  stock-in-trade,  and  sailed  from  J^erwick  with 
the  proceeds  thereof,  for  the  purpose,  as  the  re- 
spondent beHeyes  and  ayere,  of  preyenting  her 
secnring  payment  of  any  aliment  This  design 
haying  been  frastrated  by  use  of  inhibition 
against  his  heritage,  he  at  the  proof  attempted 
to  establish  that  said  heritage  was  subject  to  a 
burden  for  nearly  its  fnll  yalne,  in  fayonr  of  an 
alleged  partner  in  business,  Felix  M'Shane  ;  bnt 
the  Lord  Ordinary  (Adam)  considered  that  the 
alleged  harden  was  only  a  deyioe  to  defeat  the 
respondent's  claims,  and  the  respondent  belieyes 
and  ayers  that  Mr  Iryine  did  not  admit  the  al- 
leged debt  to  a  ranking  on  the  petitioner's  estate. 
Aliment  was  accordingly  decerned  for  at  the  rate  of 
£26  per  annnm,  payable  half-yearly,  but  the  peti- 
tioner has  been  very  irregular  in  liis  payments. 
The  aliment  due  at  Whitsunday  and  Martinmas 
1884  was  not  paid  till  April  1885,  and  the  respon- 
dent belieyes  and  ayers  that  she  would  not  haye 
got  payment  even  then  had  she  not  inhibited  the 
petitioner  from  dealing  with  his  heritage,  and  had 
not  the  trust-deed  aboye  mentioned  been  executed. 

"In  the  month  of  March  1884  the  petitioner's 
heritable  property  in  Lerwick  was  discoyered  to 
be  on  fire.  On  the  preyious  eyening  the  peti- 
tioner had  gone  to  Scalloway,  leaving  the  said 
Felix  M'Shane  in  charge.  In  consequence  of 
suspicions  circumstances  connected  with  the  said 
flre,  the  petitioner  and  M'Shane  were  appre- 
hended on  a  criminal  charge  of  flre-raisiag  or  at- 
tempted fire-raising,  and  after  a  trial  before  the 
Sheriff  and  jury  were  oonyicted  and  sentenced  to 
a  lengthened  term  of  imprisonment.  It  ia  be- 
lieved and  averred  that  the  petitioner  committed 
the  said  act  of  flre-raising  in  order  to  defraud  the 
insurance  company,  and  also,  by  uplifting  the 
insoianoe  money,  to  defeat  the  claims  of  the  re- 
spondent and  other  creditors,  although  he  was 
perfectly  solvent,  and  doing  a  fairly  lucrative 
business. 

"The  respondent  humbly  submits  that  the 
prayer  of  the  petition  should  not  be  granted,  ex- 
cept on  caution  or  consignation  as  aforesaid,  and 
that  on  the  following  grounds: — (Pinf)  The  peti- 
tioner's actings  hitherto  justify  an  apprehension 
that  he  will  not  in  the  immediate  fntore  duly 
meet  the  respondent's  jnst  claims:  (BeeoTuI)  In 
view  of  the  great  troable  and  expense  the  respond- 
ent has  already  had  in  recovering  her  aliment,  it 
is  reasonable  to  assume  that  she  will  never  jre- 
ceive  her  future  aliment  if  the  arrestments  be 
unconditionally  recalled,  more  espeoially  as  the 
defender's  heritage  has  now  been  sold,  and  there 
is  no  other  estate  to  attach  by  diligence :  (Third) 
The  petitioner  is  a  travelling  hawker  or  dealer, 
moving  about  the  country,  and  he  is  or  was  re- 
cently in  Orkney ;  accordingly,  the  respondent, 
when  her  aliment  becomes  due,  msy  never  know 
where  to  find  him  :  And  (Four^)  The  reversion 
of  the  funds  in  the  trustee's  hands,  over  and 
above  the  said  simi  of  £100,  is  amply  sufBcient 
to  meet  the  petitioner's  business  requirements. " 

The  petitioner  argued  that  it  was  incompetent 
for  a  wife  to  arrest  the  funds  of  her  hnaband  for 


aliment  which  was  not  due.  The  arrestment! 
shonld  be  recalled  unconditionally — Symington  v. 
Symington,  Dec.  3,  1875, 5  B.  206.  Diligence  at 
the  wife's  instance  was  only  competent  in  eases 
where  it  could  be  averred  that  the  husband  in- 
tended to  withdraw  from  the  jurisdiction  of  tba 
Oo\atr-Andenon  v.  Andenon,  Nor.  18,  1848, 11 
D.  118. 

The  respondent  argued  that  the  point  hers 
raised  had  been  reserved  in  Symington't  case,  jpar 
Lord  President,  6  B.  207.  There  had  been  a  oonise 
of  conduct  which  showed  that  the  petitioner  had 
been  trying  to  put  away  his  estate.  This  was  the 
same  as  the  case  of  Burru  y.  Burnt,  Deo.  9, 1879, 
7  It.  366.  In  the  ciroumstanoes  there  shonld  be 
caution  or  oonaignation  of  £100. 

At  adyiaing — 

LosD  FaasiDiHT — I  do  not  think  that  this  is  a 
case  to  which  the  principle  of  Symington  y.  l^fm- 
ington  applies.  I  think  it  is  much  more  like  the 
case  of  Bum*  v.  Bum*. 

The  petitioner  has  destroyed  by  his  own  crimi- 
nal act  the  property  he  had,  and  has  thus  reduced 
himself  to  a  state  of  oomparative  poverty.  He 
has,  however,  a  reversion  of  £250  after  satisfying 
his  creditors,  and  the  question  is,  whether  this 
woman  is  entitled  to  have  a  part  of  that  fnnd  con- 
signed as  security  for  payment  of  future  aliment  f 
Now,  that  depends  npon  the  conduct  of  the  peti- 
tioner, and  npon  the  question  whether  there  is  a 
reasonable  apprehension  that  the  petitioner  will 
not  meet  the  aliment  when  it  falls  dne,  but  at- 
tempt to  defeat  the  wife's  dainu  by  absenting 
himself  from  the  country. 

I  think  there  is  reason  for  that  apprehension,  and 
therefore  that  we  should  only  recal  this  arrest- 
ment upon  condition  of  consignation  of  £100. 

LoBD  MuBi  concurred. 

LoaD  Shakd— I  think  thia  is  a  yeiy  special 
case.  The  petitioner,  I  am  satisfied,  before  he 
set  fire  to  his  premises,  had  previously  attempted, 
by  burdening  his  property,  to  defeat  the  wife's 
claims.  Then  he  set  fire  to  his  property  ;  and 
again  his  present  mode  of  life  is  that  of  a  travel- 
ling hawker.  Therefore  unless  he  gives  security 
I  do  not  think  the  wife  will  get  her  aliment,  so  I 
am  satisfied  there  shonld  b«  consignation  of  £100. 

LoBO  AsAX  was  absent 

_  The  Oonrt  recalled  the  arrestments  on  oondi- 
tion  of  the  petitioner  muhinif  oonaiimation  of 
£100. 

Counsel  for  Petitioner— LyalL  Asent — Oeoriie 
M.  Wood,  B.S.O.  ^        "«  8 

Counsel  for  Respondent— ICLennm.  Agents 
— Liddle  k  Lawson,  S.S.O. 
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Saturday,  July  10. 

SECOND    DIVISION. 

[Dean  of  Goild  Ooart 
of  Dundee. 

BtAKENEr  V.  RATTBAY's  TRUSTEES. 

Property — Building  Bettriotion— Height  of  Build- 
ing i»  Town — Lundee  Police  and  Improte- 
metU  0(m$oUdation  Act  1882  (46  and  46  Viet, 
tap,  eteeie),  ue.  130. 

The  Police  Act  of  •  bnrgh  proTided  for 
tbeie  being  a  olear  spaoe  belund  every  dwell- 
ing-hooae  to  be  erected,  and  abo  that  "if  in 
any  new  building  the  ground  floor  is  designed 
for  and  to  be  oocu^ed  as  shops  .  .  .  the 
Oommissionera  [<>'   Police]   shall    notwith- 
standing that  the  building  otherwise  ia  in- 
tended to  be  used  as  a  dwelling-house  .  .  . 
permit  the  erection  of  saloons  or  warerooms 
in  coaneotion  with  such  shops  .  .  .  and  im- 
mediately behind  the  same,  but  the  level  of 
anoh  saloons  or  warerooms  shall  in  no  case 
exceed  in  height  the  level  of  the  ceiling  of 
cnch  shops."  .  .  .     A  new  building  cnnsisted 
of  dweULog-hooses  above  and  a  shop  below, 
which  was  divided  into  two  floors.      Held 
that  it  was  lawful  to  bnild  the  saloon  up  to 
the  level  of  the  upper  of  these  floors. 
On  24th  March  1886  Thomas  Samuel  Blakeney, 
warehouseman,  Dundee,  presented  a  petition  to 
the  Dean  of  Guild  of  that  burgh  for  warrant  to 
ereot  a  tenement  to  consist  of  a  shop  and  dwell- 
ing-houses, and  of  a  saloon  and  accessories  thereto, 
upon  a  piece  of  ground  at  the  north-west  oomer 
of  Whitehall  Street,  which  he  had  fened  from  the 
Police  Oommissionen  as  local  authority  of  the 
burgh.     The  petition  was  served,  inter  alios,  upon 
Gray  Btsset,  solicitor,  Dundee,  and  Miss  Agnes 
Battray,  residing  at  8  Osborne  Flaoe,  Dundee, 
trustees  acting  under  the  trust-disposition  and 
settlement  of  the  late  James  Rattray,  jeweller, 
Dundee,  and  on  Mis  Battray  as  an  individual,  as 
oonterminons  proprietors.    They  lodged  objec- 
tions to  the  petition.    A  record  was  made  up. 

The  defenders  averred  that  the  saloon  behind 
their  (defenders')  building  which  the  petitioner 
proposed  to  ereot  was  not  according  to  law,  in 
respect  (1)  that  the  level  of  the  ceiling  of  the 
proposed  saloon  would  exceed  in  height  the  level 
of  the  oeiling  of  the  shop  on  the  ground-floor  of 
the  petitioner's  intended  building,  and  that  this 
was  contrary  to  the  provisions  of  the  Dundee 
Police  and  Improvement  Consolidation  Act  1882, 
sec.  130,  quoted  infra;  (2)  That  the  erection 
of  the  saloon  to  the  height  contemplated  would 
have  a  prejudicial  effect  upon  the  light  of  their 
(defenders';  property. 

The  petitioner  maintained,  inter  alia,  (1)  that  it 
■waajiu  t«rtii  of  the  defenders  to  object  to  the 
height  of  the  saloon,  they  having  no  right  of  servi- 
tude or  other  right  over  the  subjects  in  which  the 
saloon  was  proposed  to  be  erected  ;  (2)  that  the 
Dean  of  Onild  had  no  jurisdiction  to  review  the 
Police  Commissioners'  deliverance  as  regarded  the 
height  of  the  saloon.  He  also  averred  that  no 
damage  would  be  done  to  the  respondents'  pro- 
perty, and  that  as  regarded  that  be  was  willing 


to  execute  the  work  to  the  satisfaction  of  anyone 
appointed  by  the  Court.  The  f  eu-contraot  under 
which  the  petitioner  had  f  eued  the  land  on  which 
he  was  desirous  of  building  the  tenement  pro- 
vided that  the  buildings  should  be  conform  to 
elevations  provided  by  the  Police  Oommissioners, 
and  to  plans  to  be  approved  by  them,  and  "  with- 
out prejudice  to  what  is  before  written,  it  is  also 
hereby  specially  provided  and  declared,  that 
buildings  consisting  of  shops  and  flats  above, 
of  not  more,  including  said  shops,  than  four 
storeys  in  height,  with  saloons  of  one  storey  be- 
hind, shall  be  alone  erected." 

On  14th  April  1886  the  Lord  Dean  of  Guild 
having  heard  parties,  and  visited  the  premises, 
issued  an  interlocutor  by  which  he  repelled  the 
objections  and  defences  of  the  respondents, 
granted  warrant  to  the  petitioner  to  erect  the 
tenement  of  a  shop,  and  dwelling-houses,  and 
saloon  and  accessories,  mentioned  in  the  petition, 
as  craved,  but  appointed  the  work  so  far  as  ad- 
joining the  respondents'  property,  to  be  executed 
at  the  sight  and  to  the  satisfaction  of  Alexander 
Duncan,  builder  in  Dundee. 

"Note. —  .  .  .  The  remaining  objection 
applies  solely  to  the  saloon,  the  respondents 
contending  that  its  height  was  in  contraven- 
tion of  section  130  of  the  Dundee  Police  and 
Improvement  Consolidation  Act  1882.  That 
section  provides,  inter  alia,  'that  if  in  any  new 
building  the  ground-floor  is  designed  for  and 
to  be  occupied  as  shops  or  business  offices, 
the  Commissioners  shall,  notwithstanding  that 
the  building  otherwise  is  intended  to  be  used  as 
a  dwelling-house  or  for  dwelling-houses,  permit 
the  erection  of  saloons  or  warerooms  in  connec- 
tion with  such  shops  or  offices,  and  immediately 
behind  the  same,  ....  but  the  level  of  the 
ceiling  of  such  saloons  or  warerooms  shall  in  no 
case  exceed  in  height  the  level  of  the  ceiling  of 
such  shops  and  offices. ' 

"Kow,  on  referring  to  the  plans  in  process, 
which  bear  to  be  improved  of  by  the  commis- 
sioners, it  will  be  seen  that  the  petitioner  in  his 
building  intends  to  occupy  the  lower  portion, 
consisting  of  two  sections,  as  a  shop,  and  the 
upper  portion  consisting  of  three  distinct  flats, 
as  dwelling-houses,  and  that  the  level  of  the  ceil- 
ing of  the  saloon  does  not  in  point  of  fact  exceed 
the  level  of  the  ceiling  of  the  portion  of  the 
building  designed  for  and  to  be  occupied  as  a 
shop. 

"But  it  was  urged,  notwithstanding,  that  the 
proviso  applied  to  a  shop  or  office  solely  and  ex- 
clusively on  the  ground  floor,  and  that  as  in  this 
instance  the  shop  though  internally  one  was 
divided  according  to  the  plans  into  two  floors, 
the  height  of  the  oeiling  of  the  saloon  fell  to  be 
restricted  to  the  height  of  the  level  of  the  ceiling 
of  the  lower  floor. 

*-The  question  thus  raised  is  not  unattended 
with  difficulty,  but  as  every  proprietor  at  common 
law  is  unrestricted  in  the  height  of  his  building, 
any  restraint  falls  to  be  strictly  construed,  and  to 
be  efFectual  must  in  its  terms  be  express  and  un- 
equivocal. Applying  this  canon  of  interpre- 
tation, and  having  in  view  the  declared  object  of 
the  statute  to  secure  an  open  space  behind  new 
buildings,  or  portions  of  new  buildings,  occupied 
as  dwelling-houses,  for  ventilation  and  other  pur- 
poses, it  appears  to  the  Dean  that  the  interpreta- 
tion urged  is  too  rigid,  and  that  the  sound  con- 
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Btmotion  is  that  the  level  of  the  oeiling  of  the 
Baloon  mast  not  exceed  in  height  the  level  of  the 
ceiling  of  the  shop,  Tvhether  VbaX  consists  of  one 
or  more  floors,  so  long  as  it  is  in  fact  only  one 
shop.  In  other  words,  the  open  space  reqnired, 
and  which  must  be  nnbuilt  on  by  the  Act,  is 
opposite  that  portion  of  the  bnilding  designed  for 
dwelling-honses,  the  object  in  view  being  to 
secure  &ee  air  and  thorough  ventilation  for  the 
dwellings. 

"  The  plea  that  the  height  of  the  saloon  wonid 
be  prejudicial  to  the  lights  of  the  respondent's 
property  is  dearly  nntenable,  as  under  the  pro- 
visions of  the  Act  the  open  space  or  area  has 
reference  solely  and  directly  to  the  protection  of 
light  and  air  for  the  benefit  of  the  dwelling-houses 
in  '  new  buildings '  without  regard  to  the  neigh- 
bouring properties. 

"  As  the  Dean  is  of  opinion  that  the  respon- 
dents were  justified  in  appearing  in  order  that  the 
part  of  the  operations  in  which  they  were  inter- 
ested might  be  carried  out  under  supervision, 
and  as  various  pleas  have  been  advanced  that 
have  not  been  sustained,  it  has  to  some  extent 
been  a  case  of  mixed  success,  and  therefore  ex- 
penses have  not  been  awarded." 

The  defenders  appealed  to  the  Court  of 
Session,  and  argued — The  Act  contemplated  only 
that  the  ground  floor  was  to  be  used  as  a  shop 
and  offices,  and  any  saloon  erected  behind  that 
part  must  be  of  the  height  of  the  ceiling  of  the 
ground  floor  only.  If  any  division  was  made 
internally,  then  the  saloon  must  be  only  of 
the  height  of  the  division.  The  provision  was 
intended  for  the  benefit  not  only  of  the  persons 
living  above  the  shop  but  also  to  secure  ventil- 
ation for  the  houses  round  about  Here  the 
saloon  was  meant  to  be  the  height  of  two  floors, 
and  therefore  was  against  the  provisions  of  the 
Police  Act. 

The  petitioner's  counsel  was  not  called  upon. 

At  advising — 

LoBD  Justioe-Olxbk — I  have  been  unable  to 
discover  in  what  respect  it  is  said  there  has  been 
a  contravention  of  the  130th  section  of  the 
Dundee  Police  Act  of  1882.  The  provisions  of 
that  clause  are  perhaps  not  of  the  most  lucid 
description,  but  the  intention  and,  I  think, 
the  result  are  clear  enough.  There  is  leave 
given  to  build  shops,  Ac.,  on  the  vacant  space  in 
question,  provided  that  "if  in  any  new  bnilding 
the  ground  floor  is  designed  for  and  to  be  occu- 
pied as  shops  or  business  offices  the  Commis- 
sioners shall,  notwithstanding  that  the  building 
otherwise  is  intended  to  be  used  as  a  dwelling- 
house  or  for  dwelling-houses,  permit  the  erection 
of  saloons  or  warerooms  in  connection  with  such 
shops  or  offices,  and  immediately  behind  the 
same,"  unless  they  see  reason  to  determine 
otherwise  ;  "  but  the  level  of  the  oeiling  of  such 
saloons  or  warerooms  shall  in  no  case  exceed  in 
height  the  level  of  the  oeiling  of  such  shops  and 
offices."  In  the  present  case  there  is  a  shop, 
and  the  ceiling  of  the  shop  is  of  the  height  of 
two  storeys,  and  this  saloon  is  only  alleged  to 
be  higher  than  the  ceiling  of  the  shop  would  have 
been  if  the  shop  had  consisted  only  of  one  floor. 
As  I  understand  it,  the  real  meaning  of  the  provision 
is,  that  when  it  is  only  a  shop,  the  saloon  may 
be  as  high  as  the  shop.  I  think  the  Dean  of 
Onild   is  right,   because   in   the  strietest  con- 


struction of  these  words  what  has  been  done  is 
precisely  in  accordance  with  the  terms  of  the 
statute. 

LoBD  TouNO — I  am  of  the  same  opinion,  and 
think  the  judgment  of  the  Dean  of  GnUd  is 
right,  and  clearly  so.  The  clause  on  which  the 
objection  is  founded  is  applicable  to  every 
bnilding  intended  to  be  used  as  a  dwelling-house, 
and  requires  that  it  should  have  a  clear  space 
behind.  But  if  the  building  was  intended  to  be 
used  as  shops  or  anything  but  dwelling-houses 
the  rule  as  to  clear  space  has  no  application  at 
all;  there  is  no  provision  for  vacant  space 
behind.  But  then  it  occnrred  to  the  framer  of 
the  Act  that  buildings  might  be  erected  and  nsed 
partly  for  one  purpose  and  partly  for  another; 
and  the  part  of  the  clause  which  is  founded 
upon  applied  to  that  case.  Of  oonrse  the  reason 
of  the  thing  would  apply  to  shops  on  the  upper 
floor  and  dwelling-houses  on  Uie  under.  The 
purpose  being  to  secure  ventilation  of  dwelling- 
houses,  if  the  dwelling-houses  were  below  and 
the  shops  above  that  would  be  a  good  reason 
against  an  erection  behind.  But  if  the  shops 
were  below  and  the  dwelling-houses  above  one 
might,  so  far  as  there  were  shops,  erect  saloons 
behind,  leaving  the  ventilation  of  the  npper 
portion  entirely  free.  The  height  does  not  signify 
in  the  least,  because  otherwise  it  would  be  quite  ~ 
irrational.  If  the  height  of  the  shop  extended  to 
the  very  slatee,  then  the  liberty  to  build  behind 
extends  to  the  very  slates;  and  the  division  of 
the  shop  within — whether  it  had  one  floor  or 
half-a-dozen  floors — was  of  no  matter  or  conse- 
quence to  anybody. 

LoxD  Cbuohiix  and  Lokd  RcTBEiiruBD  Ci>ibk 
concurred. 

The  Court  refused  the  appeal. 

Counsel   for   Trustees— Outhrie—Uacfarlane. 
Agents — Henderson  &  Clark,  W.S. 

Counsel  for  Petitioner — D.-F.  Mackintosh,  Q.C. 
— Murray.     Agent— J.  Smith  Clark,  S.8.0. 


HOUSE  OF  LORDS. 


Tuesday,  June  29. 

(Before  Lord  Chancellor  Herschell,  Lords  Wat- 
son, Blackburn,  Fitzgerald,  and  Ashbourne.) 

ANDREWS  AND  OTHERS  V.  EWART's 
TRUSTEES. 

{Ante,  May  27,  1885,  vol.  xxii.  p.  60 ; 
12  E.  1001.) 
Trust— Personal,  Liability/  of  Trustees — AppUea- 
tion  by  Trustees  of  Capital  of  One   Trust  to 
Restore  that  of  Another  where  Income  of  Both 
Applicable  to  Same  Purpose. 

James  Ewart  by  his  will  appointed  funds 
to  be  employed  in  founding  a  ragged  school. 
John  Ewart  subsequently  died,  and  left 
£7000  to  the  trustees  of  James  for  the  same 
object,  but  with  power,  if  they  considered 
that  the  funds  of  James  were  sufficient  for 
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the  ragged  school,  to  apply  part,  not  exceed- 
ing £500,  of  the  £7000  in  bnilding  and 
fitting  up  adjoining  it  a  sohool  for  the  middle 
classes,  and  to  apply  the  interest  "of  all  or 
any  pmrt  of  the  balance  of  the  said  sum  of 
£7000  in  the  maintenance  and  support  of 
said  last  mentioned  school."  Thereafter 
Agnes  Ewart  died  leaving  money  to  be  paid 
over  to  the  tmstees  of  James  on  trust  for 
the  maintenance  and  support  of  the  ragged 
school,  and  with  power,  if  the  funds  of  it 
were  sufficient,  to  apply  the  interest  of  the 
whole  or  part  of  the  funds  in  the  maintenance 
and  support  of  John's  higher  class  school. 

Before  the  death  of  Agnes  the  trustees  had 
erected  a  higher  class  school  adjoining  the 
ragged  school,  as  directed  in  John's  settle- 
ment, but  £500  being  quite  insufficient  to 
build  it,  had  spent  more  than  that  sum  in 
bnilding  it,  and  had  also  spent  more  than 
the  income  in  administration  and  mainten- 
anco  of  it,  and  when  the  money  of  Agnes 
was  paid  over  to  them,  they,  on  the  ground 
that  the  trusts  were  substantially  the  same, 
applied  it  in  replacing  the  debit  which  had 
thus  arisen  on  John's  trust.  An  action  was 
brought  against  them  as  trustees  of  Agnes 
by  persons  interested  in  the  schools  to  have 
the  money  taken  from  the  trust  of  Agnes 
replaced  and  separately  invested. 

Held  [off.  Second  Division)  (1)  that  the 
trustees  being  gratuitous  charitable  trustees 
acting  in  the  bonajide  endeavour  to  execute 
the  trust,  and  not  having  diverted  the  funds 
from  the  trust  objects,  but  only  at  most  erred 
as  to  the  way  of  carrying  them  out,  were 
not  personally  liable  to  make  good  money 
they  had  so  applied ;  but  (2)  {alt.  Second 
Division)  that  it  was  competent  in  the  action, 
though  brought  against  them  as  trustees  of 
Agnes,  to  inquire  also  into  the  administra- 
tion of  John's  trust,  and  case  remitted  for 
inquiry  as  to  whether,  if  at  all,  the  encroach- 
ments in  question  ought  to  be  replaced  by 
the  future  revenue  of  the  schooL 

This  case  is  reported  ante.  May  27,  1886,  vol. 

xxiL  p.  660. 
The  punmeiB  appealed  to  the  House  of  Lords. 

At  delivering  judgment — 

LoBD  Watson — My  Lords,  the  respondents 
William  M'Ouffog  and  John  M'Qill  are  the  sur- 
viving trustees  under  the  settlement  of  the  late 
James  Ewart,  draper  in  Newton-Stewart,  who 
died  in  April  1859.  After  his  death  the  respon- 
dents and  their  co-trustee,  the  deceased  John 
Ewart,  a  brother  of  the  traster,  in  compliance 
with  tiie  directions  contained  in  the  settlement, 
built  a  Bagged  School  in  Newton-Stewart,  and 
set  aside  funds  for  its  endowment  and  mainten- 
ance. John  Ewart,  who  died  in  April  186S, 
seems  to  have  taken  an  active  interest  in  the 
execution  of  his  brother's  trust,  and  in  the  design 
and  erection  of  the  Ragged  School  buildings. 

By  his  last  will  and  testament,  dated  21st  July 
1862,  John  Ewart  appointed  his  executors  to  pay 
over  the  sum  of  £7000  to  the  trustees  of  his 
brother  James,  to  whom  he  gave  power,  in  the 
event  of  their  considering  that  his  brother  had 
made  sufficient  provision  for  the  maintenance  of 
the  Begged  School,  "to  apply  a  part  not  exceed- 
ing £500  or  thereby  of  the  said  sum  of  £7000,  in 


building  and  fltting-up  in  the  same  style  of 
architecture  as  the  said  Bagged  School,  a  school 
to  be  erected  at  the  north  end  of  the  master's  bouse, 
already  erected  or  in  course  of  erection,  so  as  to 
complete  the  design  of  the  present  building,  and 
to  apply  the  interest  or  annual  produce  of  aU  or 
any  part  of  the  balance  of  said  sum  of  £7000  in 
the  maintenance  and  support  of  said  last-men- 
tioned school,  and  which  school  shall  be  for  the 
affording  a  superior  education  to  the  children  of 
the  middle  classes,  which  children  shall  be  bound 
to  pay,  and  the  rector  or  master  shall  be  entitled 
to  exact,  such  modified  fees  as  shall  be  fixed  by 
the  trustees  of  my  said  brother's  settlement." 
He  also  directed  that  in  said  event  the  interest  or 
produce  of  the  balance  of  the  £7000  should  be 
permanently  applied  "for  the  improvement  of 
and  furthering  the  said  school,  and  for  pro- 
moting a  higher  standard  of  education  in  Newton- 
Stewart,  and  for  the  efficient  repair,  cleansing, 
painting,  and  decoration  of  the  buildings." 
James's  trustees  being  of  opinion  that  sufficient 
provision  had  already  been  made  for  the  Bagged 
School,  resolved  to  devote  the  whole  of  John's 
bequest  to  the  purposes  of  a  secondary  schooL 
They  accordingly  proceeded  to  build  a  school- 
house,  now  known  as  the  High  School.  The  new 
school  was  completed  in  September  1861 ;  it  was 
shortly  afterwards  opened,  and  has  ever  since 
been  available  to  all  members  of  the  public  who 
may  choose  to  send  children  there  to  be  in- 
structed. The  £7000  was  paid  over  to  James' 
trustees  on  the  16th  July  1864. 

Agenes  Ewart,  the  sister  of  James  and  John, 
who  died  in  January  1866,  by  her  trust-disposi- 
tion and  settlement,  dated  6th  February  1868, 
appointed  the  residue  of  her  estate  to  be  paid  to 
the  trustees  of  James,  with  power  to  them,  in  the 
event  of  their  considering  that  the  Bagged  School 
was  already  sufficiently  provided  for,  "to  apply 
the  whole  or  any  part  of  the  annual  produce  or 
interest  of  said  residue,  rest,  and  remainder  ot 
my  said  estate  in  the  maintenance  and  support 
of  a  school  which  it  is  in  contemplation  to  erect  at 
the  north-east  end  of  the  master's  house,  erected 
at  the  north-east  end  of  said  Bagged  School,  and 
which  school  so  contemplated  to  be  erected  is  to 
be  for  the  affording  of  a  superior  education  to 
the  children  (male  and  female)  of  the  middle  or 
higher  classes."  The  trust-estate  was  not  finally 
wound  up  until  the  18th  April  1683,  when  the 
free  residue,  amounting  in  all  to  £3000,  was  paid 
over  to  the  respondents  as  trustees  of  James, 
subject  to  the  trusts  of  Agnes  Ewart's  settlement. 
That  sum  was  made  up  of  £2595,  18s.  of  prin- 
cipal and  £404,  2b.  of  accumulated  interest. 

The  present  action  was  brought  by  the  appel- 
lants in  January  1884,  and  concludes,  inter  aUa, 
to  have  it  found  and  declared  that  the  respondents 
are  bound  to  invest  the  said  sum  of  £3000  in 
good  securities,  and  to  apply  the  interest  thereof 
annually  towards  the  support  and  maintenance  of 
the  Bagged  School  or  of  the  High  School,  and 
failing  production  of  such  securities,  to  have  the 
respondents  decerned  and  ordained  to  invest  or 
pay  such  sum  of  £3000  in  order  to  its  being  in- 
vested at  sight  of  the  Court.  The  appellants 
alleged  not  only  that  the  respondents  had  failed 
to  invest  the  money,  but  that  they  had  grossly 
mismanaged  and  misapplied  it,  and  that  in  conse- 
quence it  had  been  entirely  lost  through  their 
gross  and  culpable  negligence. 
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The  Lord  Ordinsiy  (Fnser)  on  th«  4th  June 
1884  allowed  both  parties  a.  proof  of  their  re- 
speotire  aTerments,  which  was  thereafter  taken 
before  his  Lordship.  The  following  fauts,  which 
it  is  neceRsary  to  keep  in  view  in  considering  the 
jadgments  of  the  Lord  Ordinary  and  of  the 
Second  Diriiion  of  the  Oourt,  appear  from  the 
eyidenoe,  and  are  not  dispnted.  In  erecting  and 
opening  the  new  High  School  the  respondents 
had  paid  or  incnrred  liability  for  (1)  £1727, 
18s.  2d.  for  bnilding  the  sohool ;  (2)  £615, 
14s.  lid.  for  finishing,  furnishing,  Ao.  ;  (3) 
£296,  16s.  6d.  for  advertising  the  school,  Soo.  ; 
and  (4)  £538,  Ss.  lid.  for  ontside  walls— these 
sums  amounting  in  all  to  £3178,  ISs.  6d.  The 
expenses  of  administration  and  maintenance  had 
also  been  in  excess  of  the  annual  reTenue,  and 
the  consequence  was  that  at  the  time  when  the 
residae  of  Agnes  Ewart's  estate  was  paid  over 
the  respondents  held  an  investment  of  £5000  of 
John  Ewart's  bequest,  and  had  a  largely  over- 
drawn account  with  the  National  Bank.  On  re- 
ceiving the  £3000  from  the  trustees  of  Agnes  the 
respondents  applied  it  in  payment  of  the  debit 
balance  on  that  account.  It  is  in  my  opinion 
proved,  and  it  was  assumed  by  the  Lord  Ordi- 
nary and  by  the  Judges  of  the  Second  Division, 
that  the  sum  of  £500  mentioned  in  John  Ewart's 
trust-disposition  and  settlement  was  altogether 
insufSoient  for  the  erection  and  fitting  up  of  a 
a  school  in  the  same  style  of  architecture  as  the 
Bagged  School  so  as  to  complete  the  design  of 
the  existing  buildings. 

The  Lord  Ordinary,  by  interlocutor  of  the  12th 
July  1884,  gave  the  appellants  decree  in  terms  of 
the  declaratory  conclusions  of  their  summons, 
and  ordained  the  respondents  on  or  before  the 
first  sederunt  day  in  October  1884  to  invest  the 
sum  of  £3000  in  terms  of  Agnes  Ewart's  trust. 
On  a  reclaiming-note  the  Second  Division  re- 
called his  Lordship's  interlocntor  and  dismissed 
the  action. 

The  judgments  of  both  Courts,  as  explained  in 
the  opinions  delivered  by  their  Lordships,  appear 
to  me  lo  proceed  on  too  narrow  a  view  of  the 
scope  of  the  present  action.  The  Lord  Ordinary 
seems  to  have  thought  that  it  was  not  necessary 
or  even  competent  to  inquire  into  the  details  of 
the  respondents'  administration  of  John  Ewart's 
bequest,  or  to  determine  anything  with  respect 
to  that  sdminietration.  His  Lordship,  speaking 
with  reference  to  the  replacement  of  the  capital 
of  Agnes  Ewart's  bequest,  says — "  How  this  is  to 
be  dona  is  a  matter  for  the  consideration  of  the 
defenders  themselves.  The  Lord  Ordinary  does 
not  say  that  it  would  be  incompetent  by  some 
declaration  of  tmst  to  appropriate  a  part  of  the 
bond  now  held  by  the  managers  of  the  institute 
for  that  purpose.  Whether  this  would  raise  any 
question  as  to  John  Ewart's  £6500  is  a  matter 
with  which  we  are  not  concerned  in  this  action." 
Prflotically  the  same  view  appears  to  have  been 
taken  by  the  learned  Judges  in  the  Second  Divi- 
sion, who  seem  to  have  been  of  opinion  that  in 
tbis  action  no  question  as  to  the  personal  liability 
of  the  respondents  could  be  raised  or  determined. 
Lord  Yonag,  who  delivered  the  judgment  of  the 
Inner  House,  said — "If  it  is  sought  by  anyone 
having  an  interest  in  the  matter  to  make  them 
personally  liable,  then  they  must  be  sued  as  ad- 
ministering John's  trust  as  well  as  Agnes'  trust; 
and  if  the  proper  action  is  brought  against  them 


as  persons  charged  with  both  sets  of  funds  nnder 
the  directions  of  both  deeds,  so  that  the  qnestion 
of  personal  liability  or  not  can  be  determined, 
then  the  only  qnestion  which  can  be  nsefolly  de- 
cided or  decided  with  any  purpose  whatever,  or 
which  anybody  has  a  real  interest  in,  would  in  that 
way  be  determined.  Bat  that  eannot  be  don* 
here." 

The  oonsequence  of  that  restricted  view  of  the 
limits  of  the  action  has  been,  that  without  decid- 
ing anything  as  to  the  administration  of  John's 
bequest,  the  Lord  Ordinary  has  given  decree 
against  the  respondents  for  the  full  amount  of 
£3000,  and  the  Judges  of  the  Second  Division 
have  dismissed  the  action  timpUeiter.  In  any 
aspect  of  the  case  X  think  the  Lord  Ordinary  erred 
in  directing  the  investment  of  more  than  £2595, 
18s.,  the  capital  sum  received  by  the  respondenta 
from  Agnes  Ewart's  estate.  Even  if  the  deeiea 
had  been  limited  to  that  sum  the  respondents 
would  have  been  left  free,  as  his  Lordship  points 
out,  to  deal  with  John's  bequest,  in  such  manner 
as  to  lead  to  a  new  litigation  involving  the  very 
same  questions  which  have  been  argned  before 
your  lordships  upon  the  present  record.  On  the 
other  hand,  according  to  the  judgment  of  the 
Inner  Honse,  the  appellants  mnst  bring  a  new 
action  before  they  can  obtain  any  deoision  with 
regard  to  the  personal  liability  of  the  respon- 
dents. 

It  appears  to  me  to  be  nndesitable  that  the  ex- 
penses already  incurred  in  this  action  dionld  be 
thrown  away,  ot  that  a  deoision  should  be  given 
which  leaves  the  real  questions  at  issue  between 
these  parties  to  be  determined  in  a  new  litigation 
with  reference  to  the  administration  of  John 
Ewart's  bequest  Either  of  these  alternatives 
might,  without  benefiting  the  litigants,  prove  very 
prejudicial  to  the  interests  of  the  High  School. 
But  I  do  not  think  your  Ijordships  are  compelled 
by  the  shape  of  the  present  action  to  adopt  one 
or  other  of  them.  It  is  true  that  the  oouclnsiona 
of  the  summons  which  are  directed  against  the 
respondents  in  their  individual  as  well  aa  their 
fiduciary  character,  relate  exclusively  to  the  be- 
quest of  Agnes  Ewart,  but  the  defence  stated  by 
the  respondents  is  wholly  rested  upon  their  ad- 
ministration of  John  Ewart's  £7000.  In  my 
opinion  the  statements  and  pleas  pat  npon  the 
record  by  the  respondents  make  it  competent  for 
the  Oourt  to  adjudicate  upon  all  matters  touching 
the  administration  of  John's  trust  so  far  as  may 
be  necessary  in  order  to  decide  the  main  question 
of  the  respondents'  liability,  whether  as  trustee* 
or  as  individuals,  to  replace  the  funds  taken  by 
them  from  Agnes's  trust.  The  balance  of  John's 
£7000,  under  deduction  of  the  oast  of  building, 
and  the  capital  sum  bequeathed  by  Agnes,  are 
subject  to  the  same  trusts;  and  if  the  respon- 
dents would  have  been  entitled  to  apply  J<^ui's 
funds  to  the  purposes  for  which  they  used  the 
money  which  they  got  from  Agnes'  estate,  it 
would,  in  my  opinion,  necessarily  follow  that 
they  were  justified  in  using  her  money  in  order 
to  avoid  disturbing  an  investment  which  they  had 
already  made  with  John's  funds. 

There  are  other  reasons  for  which  I  am  anabis 
to  assent  to  the  opinions  expressed  by  the  Lord 
Ordinary  in  giving  judgment.  His  Lordship  ap- 
pears to  me  to  have  dealt  with  the  present  case 
as  one  depending  upon  the  ordinary  rules  which 
govern  the  liabilities  of  trastees  to  beneficiaiiea 
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wider  a  private  trust,  and  to  have  OTerlooked  the 
faot  that  this  is  an  actio  popularit,  as  well  as  the 
distinotion  which  exists  in  law  between  the  lia- 
bility of  private  tmstees  and  that  of  tmsteee  ad- 
ministering a  charitable  tmst  for  behoof  of  the 
pnblio  interested.  Both  these  oonsiderations 
seem  to  have  been  present  to  the  minds  of 
the  learned  Judges  of  the  Second  Division, 
although  their  Lo^shipe  thought  themselves  pre- 
cluded by  the  form  of  the  action  from  giving 
Jodioial  effect  to  them.  Lord  Tonng  expressly 
states  the  opinion  of  the  Oourt  to  have  been  that 
the  respondents  "acted  in  good  faith,  and  in  the 
honest  discharge  of  their  duty,  in  making  the  ex- 
penditure which  they  did,  and  that  there  were 
no  grounds  sufficient  to  involve  them  in  any  per- 
sonal responsibility." 

This  is  an  action  in  which  the  appellants  have 
an  undoubted  title  to  insist.  They  do  not,  how- 
ever, sue  in  their  own  private  interest,  but  in 
the  interest  of  all  members  of  the  pnblio  who 
have  or  may  have  occasion  to  avail  themselves 
of  these  means  of  education  afforded  by  the  High 
School  of  Newton-Stewart.  The  Oourt  must, 
therefore,  have  exclusive  regard  to  the  interest 
of  the  general  commimity,  and  that,  in  other 
words,  is  the  interest  of  the  school.  The  question 
is  not  what  decree  would  the  appellants  be  en- 
titled to  demand  if  they  were  beneficiaries  under 
ft  private  trust,  but  what  course  is  toia  r»  per- 
apeeta  best  for  the  interest  of  the  school.  Even 
if  the  respondents  had  been  liable  for  their  ad- 
ministration to  the  same  extent  as  private 
trustees,  I  should  still  have  thought  that  it  was 
not  only  within  the  oompeteney,  bat  that  it  was 
the  duty  of  the  C!ourt,  before  pronouncing  any 
decree  to  consider  how  far  the  respondents  might 
be  entitled  to  recoup  themselves  by  taking  (ex- 
empli  gratia)  the  furniture  of  the  school,  or  by 
aooumnlating  the  future  income  of  these  bequests, 
and  what  effect  their  so  doing  might  have  upon 
the  efficient  maintenance  of  the  school.  The  pur- 
Boers  in  a  case  like  the  present  have,  in  my 
opinion,  no  right  to  demand  a  partial  decree, 
which  will  leave  unsettled  matters  affecting  the 
fnture  administration  of  the  trust ;  and  the  Oourt 
may,  in  its  discretion,  refuse  to  give  any  decree 
until  it  is  enabled  to  form  a  judgment  upon  all 
snoh  matters. 

The  rule  as  to  the  personal  liabilities  of  charit- 
able trustees  for  the  public  was  thus  expressed 
by  Lord  Eldon  in  Attorney-General  v.  Corporation 
of  Exeter  {2  Russell  54)— "With  respect  to  the 
general  principle  on  which  the  Oourt  deals  with 
the  trustees  of  a  charity,  though  it  holds  a  strict 
hand  on  them,  it  will  not  press  severely  npon 
them  when  it  sees  nothing  but  mistake.  It  often 
happens  from  the  nature  of  the  instrument  creat- 
ing the  trust  that  there  is  great  difBoulty  in  de- 
termining how  the  funds  of  a  charity  ought  to  be 
administered.  If  the  administration  of  the  funds, 
though  mistaken,  has  been  honest  and  uncon- 
nected with  any  corrupt  purpose,  the  Oourt  while 
it  directs  for  the  future,  refuses  to  visit  with 
punishment  what  has  been  done  in  the  past.  To 
act  on  any  other  principle  would  be  to  deter  all 
prudent  persons  from  becoming  trustees  of  chari- 
ties." The  principle  thus  laid  down  by  Lord 
Eldon  does  not  apply  with  the  less  force  to  the 
oironmstances  of  Uie  present  case,  because  in  the 
ease  his  Lordship  was  dealing  with  the  funds  had 
been  applied  to  objects  which  were  not  within 


the  charity.  To  expend  tmst  funds  npon  objects 
not  contemplated  by  the  founder  is  a  much  more 
violent  inversion  of  his  trust  than  to  expend  them 
in  attaining  one  of  the  main  objects  of  the  trust 
by  means  which  be  did  not  contemplate.  In  the 
Scottish  case  of  Glephane  v.  The  Lord  Provoit  and 
lioffutratee  of  Edinburgh  (L.B.,  1  So.  and  Div. 
421)  the  Iiord  Chancellor  (Westbury)  observed : — 
"Now,  in  both  countries  (England  and  Scot* 
land)  this  principle  has  prevailed,  namely,  that 
there  shall  be  a  very  enlarged  administration  of 
charitable  trusts.  You  look  to  the  charity  which 
is  intended  to  be  created,  and  you  distinguish 
between  it  and  the  means  which  are  directed  for 
its  accomplishment." 

I  cannot  discover  in  the  words  of  John  Ewart's 
bequest  the  least  trace  of  an  intention,  or  even 
an  expectation,  on  his  part,  that  there  e^ould  b« 
delay  in  building  the  High  School  or  that  there 
should  be  accumulation  of  the  interest  of  his  be- 
quest of  £7000,  or  of  any  part  of  it,  for  the  pur- 
pose of  creating  a  building  fund.  He  very  dis- 
tinctly prescribes  the  architectural  ohamcter  of 
the  building  which  was  to  be  erected,  at  the  same 
time  that  he  limits  the  amount  to  be  expended 
on  it  to  £500.  These  two  directions  are  now 
proved  to  have  been  absolutely  incompatible; 
evidence  was  scarcely  needed  in  order  to  demons- 
trate that  £500  was  quite  insufficient  to  meet  the 
cost  of  the  structure  which  he  directed.  It  might 
be  difficult  to  determine  whether  the  erection  of 
a  High  School  uniform  with  the  Bagged  School 
which  he  had  already  built  as  one  of  his  brother's 
trustees,  or  the  limitation  of  its  oost  to  £600, 
was  the  leading  purpose  in  the  mind  of  the 
testator.  Had  it  been  necessary  to  decide  the 
point  I  should  have  been  disposed  to  hold  that 
bis  main  purpose  was  to  complete  the  Ewart 
Institute  according  to  the  same  style  in  which  it 
had  been  begun  by  himself,  and  that  he  erred  in 
calculating  the  oost  of  its  completion.  The 
terms  of  his  will  are,  to  say  the  least,  ambiguous, 
and  I  am  willing  to  assume,  for  the  purposes  of 
this  case,  that  the  respondents  were  mistaken  in 
their  construction  of  them.  Under  the  influence 
of  that  mistake  they  proceeded  immediately  after 
the  testator's  death  to  erect  the  High  SchooL 
Had  they  not  done  so  it  is  difficult  to  speculate 
as  to  the  precise  period  of  time  which  must  have 
elapsed  before  the  inhabitants  of  Newton-Stewart 
derived  any  advantage  from  his  bequest.  The 
income  arising  from  the  balance  of  the  £7000  is 
specially  devoted  to  the  maintenance  of  the 
school  after  it  has  been  erected,  and  the  accumu- 
lated interest  of  £500,  together  with  the  princi- 
pal, would  probably  have  been  insufficient  to 
build  such  a  school  as  is  directed  by  the  testator 
until  several  generations  had  passed  away.  The 
Lord  Ordinary  suggests  that  John  Ewart  looked 
to  the  aid  of  public  subscriptions  for  the  erection 
of  the  High  School,  when  he  subscribed  only 
£500  to  that  purpose ;  but  the  suggestion  is  not 
to  be  found  in  John  Ewart's  will,  and  it  appears 
to  me  to  be  at  variance  with  his  wishes  and  inten- 
tions as  expressed  in  that  document. 

The  appellants  in  the  argument  addressed  to 
your  Lordships  did  not  disguise  the  fact  that  the 
present  action  was  brought  for  the  purpose  of 
fixing  upon  the  respondents  personal  Uability  for 
the  amount  of  residue  received  by  them  from 
Agnes  Ewart's  trustees,  leaving  them  to  recoup 
themselves  to  such  extent,  if  any,  as  they  might 
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be  found  to  be  entitled  to  ont  of  John  Ewart'a 
beqaest.  Having  regard  to  the  law  applicable  to 
oharitable  tmstees  in  their  position,  and  to  the 
whole  circmustances  of  the  ease,  I  agree  with 
Lord  Young  and  the  other  Judges  of  the  Second 
DiTJBion  in  thinking  that  no  case  has  been  made 
cat  for  gnbjecting  the  respondents  to  personal 
liability.  Their  bona  fide*  is  not  impeached. 
.The  money  which  they  are  said  to  have  misap- 
plied has  been  spent  in  executing,  according  to 
the  speoiflo  directions  of  the  testator,  one  of  the 
main  purposes  of  the  trust,  and  the  bnildinga, 
furniture,  and  fittings,  whioh  represent  their 
capital  expenditure,  are  all  in  the  possession  of 
the  trust,  and  are  indispensably  necessary  for 
carrying  on  the  work  of  the  High  School.  The 
only  administrative  error  which  the  respondents 
have  committed  consists  in  their  having  honestly 
mistaken  the  mode  in  which  the  testator's  pur- 
pose was  meant  to  be  attained.  There  does  not 
appear  to  me  to  be  any  reasonable  ground  for 
supposing  that  the  interests  of  those  classes  of 
the  community  for  whom  the  High  School  was 
to  be  established  have  suffered  through  the 
respondent's  error.  They  have  now  had  for 
nearly  twenty-two  years  the  benefit  of  an  efficient 
secondary  school,  which  they  would  not  have 
enjoyed  during  that  period,  nor  probably  for 
many  years  to  oome,  it  the  respondents  had 
treated  the  sum  of  £500  and  its  accruing  interest 
as  the  only  fund  available  for  building  a  school 
according  to  the  directions  of  John  Ewart'a  wilL 
I  am  accordingly  of  opinion  that  the  respon- 
dents ought  to  be  assoilzied  from  the  conclusions 
of  the  action  in  so  far  as  these  are  directed 
against  them  in  their  individual  capacity.  But 
there  are  various  questions  arising  upon  the 
administration  of  John  Ewart's  trust  which  I 
think  ought,  in  the  interest  of  the  school,  to  be 
settled  in  this  action,  but  which  cannot  be  satis- 
factorily adjusted  with  the  aid  of  the  evidence 
before  us.  It  appears  to  me  to  be  for  the  con- 
sideration of  the  Oonrt  whether  the  encroachments 
whioh  have  been  made  on  the  capital  (whether 
of  John  or  Agnes  Ewart's  bequest)  oaght  to  be 
repaired  to  any,  and  if  so,  to  what  extent  by 
accumulation  of  future  income  ?  That  will  neces- 
sarily depend  upon  the  present  condition  of  the 
High  School  and  its  funds,  and  to  some  extent 
upon  the  amount  of  fees  whioh  the  Oourt  may 
oonsider  it  reasonable  to  exact  from  scholars.  It 
appears  to  me  that  if  your  Lordships  remit  the 
cause  to  the  Oourt  of  Session,  the  Second  Divi- 
sion, before  disposing  of  these  matters,  may 
either  direct  such  inquiry  as  they  may  think 
proper,  or  allow  the  parties  to  amend  their  record 
and  adduce  further  evidence.  I  do  not  think  it 
is  either  necessary  or  expedient  to  give  any 
special  directions  in  making  a  remit,  as  I  am 
satisfied  that  the  Court  will  rightly  exercise  their 
discretion  as  to  the  best  course  to  be  pursued. 
Kor  do  I  think  the  fact  that  John  Ewart's  funds 
are  at  present  in  the  hands  of  the  managers  of 
the  school  ought  to  form  any  impediment  to  such 
matters  being  inquired  into  and  determined  in 
this  action. 

I  therefore  advise  yoni  Lordships  to  reverse 
the  interlocutor  of  the  Second  Division,  dated 
the  27th  May  1885,  except  in  so  far  as  it  recals 
the  Lord  Ordinary's  interlocutor  of  12th  July 
ISSi,  to  declare  that  the  respondents  are  entitled 
to  absolvitor  from  the  whole  conclusions  of  the 


action  in  so  far  as  directed  against  tham  indivi- 
dually, and  subject  to  that  declaration  to  remit 
the  cause  to  the  Second  Division  of  the  Court  to 
proceed  therein  as  may  seem  just,  with  power  to 
determine  all  questions  as  to  expenses  hitherto 
incurred  by  the  parties  in  the  Court  of  Session. 
I  think  the'  appellants  and  respondents  ought 
each  to  bear  their  own  oosts  of  this  appeal,  and 
that  these  oosts  ought  not  to  come  ont  of  either 
John  or  Agnes  Ewart's  bequest. 

Loan  Ceamckliiob — My  Lords,  I  entirely  con- 
cur in  the  oondnsions  which  have  been  expressed 
in  the  opinion  of  my  noble  and  learned  friend. 
In  this  action  the  dealings  of  the  respondents 
with  the  fund  bequeathed  by  Agnes  Ewart  are 
alone  impeached,  bat  I  think  it  is  impossible  to 
dispose  of  the  case  without  having  regard  to  the 
questions  whioh  have  been  raised  as  to  the  dis- 
posal of  John  Ewart's  bequest  also.  The  money 
received  by  the  tmstees  from  the  estate  of  Agnes 
Ewart  was  employed  in  discharging  liabilities 
incurred  by  the  tmstees  in  relation  to  the  school 
whilst  acting  under  the  trust  created  by  John 
Ewart.  At  the  time  the  money  was  received 
under  Agnes'  will  the  trustees  bad  an  invested 
fund  of  £5500.  If  the  liabiUties  which  the 
money  so  received  went  to  discharge  were  law- 
fully incurred,  and  might  properly  have  been 
met  by  using  part  of  this  invested  fund,  I  think 
it  cannot  be  doubted  that  the  trustees  wonld 
have  been  perfectly  justified  in  employing  Agnes' 
bequest  as  they  did — treating  the  invested  capital 
pro  tanto  as  representing  it — and  this  is  in  fact 
the  defence  set  up  by  the  respoikdents.  The 
appellants,  however,  allege  that  the  liabilities 
wfaidh  Agnes'  bequest  went  to  discharge 
were  not  properly  inonrred.  It  therefore 
becomes  essential  to  investigate  the  question 
thus  raised.  It  was  alleged  by  them  that  look- 
ing at  John's  beqaest  alone,  inasmuch  as 
£500  only  was  destined  for  employment 
upon  the  completion  of  the  building  whioh 
he  desired  to  be  completed,  there  ought  to  have 
remained  £6600  of  invested  capital.  Now,  there 
can  be  no  doubt  that  part  of  the  capital  left  by 
John  had  disappeared  through  an  excess  of  ex- 
penditure on  tLe  building  over  the  sum  of  £500, 
and  part  of  it  in  an  excess  of  expenditure  on  the 
management  of  the  school,  beyond  the  interest 
derived  from  the  capital  sum  remaining  after  the 
completion  of  the  building. 

Now,  as  regards  the  expenditure  on  the  build- 
ing, I  entirely  agree  with  what  my  noble  and 
learned  friend  has  said.  I  think  myself  that  the 
main  object  of  the  testator  was  the  completion 
of  the  bailding  in  the  manner  described  by  him, 
and  I  confess  that  for  my  part  I  think  that  if  the 
expenditure  had  been  limited  to  £500,  and  the 
building  had  been  left  uncompleted,  or  only 
partly  finished  in  the  style  and  manner  desig- 
nated by  the  testator,  the  trustees  would  have 
been  disregarding  that  which  appears  to  me  to 
have  been  of  the  substance  of  the  testator's  in- 
tention. 

As  regards  the  expenses  of  management,  I 
think  the  case  stands  upon  a  somewhat  different 
footing.  There  can  be  no  doubt  that  both  John 
Ewart  and  Agnes  Ewart  intended  the  interest 
only  to  be  used  in  the  management  of  the  school, 
and  the  capital  to  remain  as  a  permanent  invest- 
ment, and  I  think  that  the  appellants  were  per- 
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fectly  justified,  having  regard  to  the  manner  in 
which  the  capital  had  been  dealt  with,  for  what  I 
may  term  income  purposes,  in  coming  to  the 
Coart  to  seek  to  have  the  affairs  of  the  instita- 
tion  pat  upon  a  sounder  footing.  Bat  I  think 
the  appellants  have  put  their  case  too  high  in 
Beeking  to  impose  personal  liability  npon  the  re- 
spondents, and  I  think  too  it  is  to  be  regretted 
that  charges  of  personal  misconduct  were  in- 
sisted upon  in  the  pleadings  in  the  action,  for 
which  I  do  not  think  there  is  any  foundation. 

No  doubt  it  may  at  the  outset  have  been  diffi- 
oolt  to  carry  out  the  declared  intention  of  the 
testator,  that  the  interest  only  should  b«  ez- 

rmded  upon  the  management  of  the  school,  but 
think  that  the  trustees  erred  in  making  the  ex- 
penditure they  did.  It  was  their  duty  to  ad- 
minister the  trust  according  to  the  dispositions 
of  the  testator,  not  to  make  other  dispositions 
which  might  seem  to  them  better  suited  to  carry 
oat  the  main  purpose  which  he  had  expressed  in 
founding  the  sq^ool,  and  I  think  that  if  it  ap- 
peared to  them  that  the  main  purpose  could  not 
be  efficiently  accomplished  without  departing 
from  the  terms  of  the  trust,  their  proper  course 
was  to  have  come  to  the  Court  for  a  scheme  to 
enable  them  to  depart  from  the  declared  inten- 
tion of  the  testator  so  far  as  was  necessary  for 
the  purpose  of  carrying  out  that  main  object.  But 
although  it  might  have  been  better  that  they 
shoold  have  come  in  the  first  instance  to  the 
Court  to  sanction  what  they  thought  it  expedient 
to  do,  yet  I  can  entertain  no  doubt  that  they 
acted  perfectly  honestly  and  with  the  very  best 
intentions  witii  regard  to  the  trust  which  it  was 
left  to  them  to  administer.  Under  those  circum- 
stances I  think  it  is  impossible  to  come  to  the 
oonclusion  that  the  Court  should  hold  them  per- 
sonally liable  in  respect  of  the  expenditure  of  the 
money  although  they  have  departed  from  the 
strict  letter  of  the  trust. 

My  Lords,  I  entirely  concur  in  the  view  which 
has  been  expressed  by  my  noble  and  learned 
friend  as  to  the  proper  way  to  deal  with  this 
action,  namely,  by  remitting  the  cause  to  the 
Court  below  to  make  farther  inquiries  in  the 
sense  which  he  has  indicated.  There  is  only  one 
question  npon  which  I  perhaps  entertain  a  some- 
what stronger  view  than  he  has  expressed,  and 
that  is  with  regard  to  replacing  so  much  of  the 
capital  as  has  been  expended  npon  the  manage- 
ment of  the  school  as  distinguished  from  what 
may  properly  be  termed  the  capital  purpose, 
namely,  tho  erection  and  completion  of  the 
building.  T  think  that  in  determining  how  the 
fund  should  be  dealt  with  in  the  fatare  it  should 
be  borne  in  mind  that  both  the  testator  and  the 
testatrix  did  intend  to  establish  a  permanent  en- 
dowment, and  did  not  intend  that  the  capital 
should  be  exhausted  during  the  early  years  of  the 
institution,  and  the  school  afterwards  left  unen- 
dowed. It  appears  to  me,  therefore,  that  if  pro- 
vision can,  consistently  with  the  main  object  of 
the  bequest,  be  made  to  replace  out  of  the  future 
income  the  capital  which  has  been  expended 
upon  management  purposes,  it  ought  to  be  done. 
To  do  it  hastily  would  perhaps  cripple  the 
charity,  it  may  be  that  it  can  only  be  done  very 
slowly,  but  this  will  be  done,  having  regard  to 
the  fees  charged,  the  object  of  the  bequest,  and 
all  the  other  circumstances  of  the  case.  Taking 
all  these  matters  into  consideration,  I  think  that 


the  object  of  the  testator  to  create  a  permanent 
fund,  the  income  of  which  alone  was  to  be  ap- 
plied to  the  support  of  the  school,  should  be  dis- 
tinctly kept  in  view. 

My  Lords,  I  concur  in  thinking  that  the  inter- 
locutor appealed  from  should  be  reversed,  with 
the  declaration  which  my  noble  and  learned 
friend  has  stated. 

LoBD  Blackbosm — My  Lords,  I  also  agree  in 
the  opinion  which  has  been  delivered  by  my  noble 
and  learned  friend  on  my  right  (Lord  Watson),  and 
I  think  the  case  should  be  remitted  in  the  manner 
which  has  been  proposed.  I  do  not  think  that  I 
can  add  anything  with  advantage  to  what  has  been 
said  by  the  Lord  Ohancellor  and  by  my  noble 
and  learned  friend  near  me  (Lord  Watson)  as 
to  the  mode  in  which  the  Court  below  have  to 
exercise  their  discretion  when  the  case  is  remitted 
to  them.  I  think  that  probably  until  they  have 
ascertained  the  facts  and  figures  it  is  impossible 
to  say  how  their  discretion  should  be  exercised, 
and  I  should  therefore  prefer  to  leave  the  Court, 
as  I  understand  is  proposed,  unfettered  in  the 
exercise  of  their  discretion  until  they  have  ascer- 
tained the  facts. 

LoBD  FnzoBBAU)— My  Lords,  at  the  close  of 
the  argument  in  this  case  we  had  all  agreed  as  to 
the  conclusion  to  be  arrived  at,  but  delayed  de- 
livering judgment  in  order  that  the  decree  to  be 
pronoanced  should  be  properly  expressed  by  my 
noble  and  learned  friend  (Lord  Watson),  so  as  to 
lessen  further  litigation  and  be  a  guide  to  the 
parties.  My  Lords,  I  entirely  concur  in  the 
reasons  expressed  by  my  noble  and  learned 
friend,  and  in  the  extent  and  shape  of  the  order 
which  he  has  proposed  for  your  Lordships'  con- 
sideration. 

LoBD  AsHBOUBlos— My  Lords,  I  also  entirely 
concur  in  the  conclusion  at  which  your  Lord- 
ships have  arrived,  and  having  had  an  opportu- 
nity of  reading  the  opinion  of  my  noble  and 
learned  friend  opposite  (Lord  Watson),  I  do  not 
think  it  necessary  to  trouble  your  Lordships  with 
any  further  observations. 

Interlocutor  of  the  Second  Division  of  the 
Court  of  Session,  dated  27th  May  1886, 
except  in  so  far  as  it  recals  the  Lord  Or- 
dinary's interlocutor  of  12th  July  1884,  re- 
versed: Declared  that  the  respondents  are  en- 
titled to  absolvitor  from  the  whole  conclusions 
of  the  action  in  so  far  as  directed  against  them 
individually :  Subject  to  that  declaration,  cause 
remitted  to  the  Second  Division  of  the  Court  of 
Session  to  proceed  therein  as  may  seem  just, 
with  power  to  determine  all  questions  as  to  ex- 
penses hitherto  incurred  by  the  parties  in  the 
Court  of  Session,  including  power  to  order  re- 
payment  of  any  costs  already  paid :  Appellants 
and  respondents  each  to  bear  their  own  costs  of 
this  appeal ;  these  costs  not  to  come  out  of  either 
John  or  Agnes  Ewart'a  bequest. 

Counsel  for  Appellants— Sol.-Oen.  Asher,  Q.C. 
— MacClymont.  Agent— Andrew  Beveridge,  for 
Thomas  Carmiohael,  S.S.C. 

Counsel  for  Respondents— SoL-Oen.  Davey, 
Q.C. — Graham  Murray.  Agent — John  Oraham, 
for  J.  i  J.  Milligan,  W.S. 
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OOUET    OF    SESSION. 


Tuesday,  July  13. 

FIRST    DIVISION. 

[Loid  Fntser,  Ordinary. 
SAMSON  &  CO.  V.  HOUGH  AND  OTHERS. 
Proeeu— Proof— Evidenet  on  Commission — Gom- 

mittion  to  Talce  Evidence  of  Pursuer  Besident 

Abroad. 

Where  the  pnrsaer  of  an  action  is  resident 
abroad  it  is  a  question  of  oircmnstances  in 
each  ease  whether,  if  a  witness  for  himself, 
he  must  be  personally  present  at  the  proof, 
or  whether  his  examination  may  be  taken  on 
commission. 
William  Samson  ft  Co.,  shipping  agents,  carrying 
on  bosiDess  in  Umgaay  and  Bnenos  Ayres,  raised 
an  action  against  Edward  Jordan  Hough  of  North 
Bhields,   and  others,   the  registered  owners  of 
the  steamship  "William  Burkitt"  of <  London, 
concluding  for  £799,  the  sum  contained  in  a  bill 
of  exchange  granted,  as  pursuers  alleged,  in  their 
favonr  by  the  master  for  the  necessary  disburse- 
ments of  the  ship,  and  accepted  by  the  managing 
owners. 

On  2nd  July  1886  the  Lord  Ordinary  on  the 
motion  of  the  pnrsners  allowed  William  Samson, 
residing  in  Buenos  Ayres,  a  partner  of  the  pur- 
suers' firm,  to  be  examined  as  a  witness  for  them 
by  commission  on  the  subject-matter  of  the 
dosed  record,  and  granted  commission  to  the 
Consul  at  Buenos  Ayres  to  take  the  examination 
on  adjusted  interrogatories. 

Against  this  interlocutor  the  defenders  re- 
olaimed  (by  leave). 

Argued  for  them — The  pursner  of  an  action 
could  not  competently  have  himself  examined  by 
commission ;  he  was  bound  to  come  to  this  country 
and  submit  himself  to  cross-examination ;  the  rule 
of  practice  in  such  cases  was  settled  by  Soflo  v. 
QiUespie,  March  6,  1867,  39  Jurist,  268. 

Replied  for  respondent — There  was  no  hard 
and  fast  rule  of  practice  as  to  whether  or  not  a 
pursner  resident  abroad  was  bound  to  come  to 
this  country  for  examination.  The  question  was 
one  of  circumstances,  and  each  case  fell  to  be 
decided  on  its  own  merits.  Here  the  distance  of 
the  pursuer's  place  of  business  from  this  country 
was  an  important  element  why  he  should  not  be 
brought  over,  and  it  was  eminently  a  case  for 
his  examination  on  commission. 

Authorities — Donnan  ▼.  Paterion,  July  14, 
1859,  21  D.  1301 ;  Hansen  ▼.  Donaldson,  Not. 
27,  1873,  1  B.  287 ;  Maokay's  Practice,  80. 

At  adTiring— 

LoBD  Fbxsidint — I  have  no  desire  to  interfere 
with  the  rule  laid  down  in  the  case  of  Sojlo,  in 
39  Jurist,  as  the  result  there  was  arriyed  at,  I 
happen  to  recollect,  after  very  careful  considera- 
tion. But  it  would  be  difficult  to  regard  that 
decision  as  laying  down  any  absolute  rule  upon 
this  matter,  because  each  case  must  depend  more 
or  less  upon  its  own  special  circumstances.  In 
the  present  case  it  would  be  a  great  hardship  to 
bring  the  pursner  of  this  action  to  this  country 
for  examination.  He  is  a  merchant  carrying  on 
business  in  Bnenos  Ayres,  and  it  would  be  a 


considerable  pecuniary  loss  for  him  to  oonu  her* ; 
besides,  there  was  no  specialty  in  the  eua 
requiring  that  he  should  be  examined  otherwise 
than  on  commission.  I  think  therefore  that  the 
interlocutor  reclaimed  against  should  be  allowed 
to  stand. 

LoBD  If  UBS  concorred. 

LoBD  Shakd — If  this  Court  were  to  aanetion  any 
absolute  rule  that  a  pursner  resident  abroad  in 
order  to  raise  an  action  in  Qiis  conntiy  must  pre- 
sent himself  for  examination  in  the  courts  of  law, 
such  a  regulation  would,  I  am  sar«,  often  le«d  to 
great  injustice. 

It  therefore  comes  to  be  a  question  of  aTeam- 
stances  in  each  case  whether  or  not  the  pnnner 
must  present  himself  for  examination,  and  in  the 
present  case  the  distance  of  Bnenos  Ayres  from  this 
country,  and  the  time  which  would  be  occupied 
iu  the  voyage  here  and  back,  is  an  element  of  no 
small  importance,  taken  along  with  the  circum- 
stance that  the  present  disputo  arises  out  of  an 
ordinary  mercantile  transaction  containing  so 
specialty  whatever. 

LoBD  Adax  concurred. 

The  Court  refused  the  redaiming-note. 

Counsel  for  Bursuen  —  Dickson.     Agents 

Boyd,  Jameson,  &  Kelly,  W.a 

Counsel  for  Defenders — ^Thorbnin.  Agent — 
Andrew  Wallace,  Solicitor. 


Wednetday,  July  14. 
FIRST    DIVISION. 

BTBHRICH,   PSTITIONEB. 
Process  —  Proof—  Evidence  on   Commitnon  — 

Evidence  Required  in  a  Foreign  Court Ael 

to  Provide  for  Taking  BvUenee  in  Her 
Majesty's  Dominions  in  relation  to  Matters 
pending  before  Foreign  Tribunals  (19  and  SO 
Viet.  cap.  113). 

In  an  application  under  this  statute  made 
by  the  Consul-Oeneral  for  Oermany  in  mda 
to  obtain  for  a  foreign  court  the  testimony  of 
witnesses  within  the  jurisdiction  of  the  Coart 
of  Session,  the  examination  of  the  witnesses 
was  ordered  to  take  place  before  the  legal 
assessor  of  the  Oerman  Consul  at  Leith,  who 
was  the  oommissioner  snggeeted  by  the 
petitioner. 

Observed  that  the  appointment  was  h»m  of 
the  Court  and  not  of  the  petitioner,  and  that 
it  was  not  to  be  understood  that  as  a  rnntBT 
of  course  the  nominee  of  the  petitioner  voold 
in  all  cases  be  appointed. 

William  Stemrich,  acting  Consul  General  in  Loo- 
don  for  the  Empire  of  Germany,  presented  a 
petition  to  the  First  Division  of  the  Court  of 
Session  for  an  order  under  19  and  20  Vict.  np. 
118,  for  the  examination  of  certain  witneaaa 
within  the  jnrisdiotion  of  the  Gonrt  of  Seadon, 
whose  testimony  was  certified  in  manner  pre- 
scribed by  the  Act  to  be  required  in  a  Qermaa 
Court.     Among  the  witnesses  proposed  to  be  es- 
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•mined  was  Hago  Enoblanob,  merobant,  the 
German  Consul  at  Leith. 

The  petitioner  prayed  that  authority  might  be 
granted  to  James  Bland  Sntherland,  B.6.O.,  Leith, 
the  legal  assessor  of  the  Qerman  Oonsnl  at  Leith, 
to  examine  the  witnesses  named  in  the  petition, 
and  for  an  order  commanding  their  attendance. 

Anthorities— £2a»r,  Jnly  14,  1883, 10  B.  1228  ; 
BMnow,  Jnly  19,  1883,  10  B.  1246. 

When  the  oanse  was  moved  the  Lord  President 
referred  to  the  unreported  case  of  Sobinoa,  men- 
tioned in  the  report  of  Blair,  20  S.L.B.,  p.  810, 
where  the  Court  appointed  the  examination  to  be 
before  the  Sheriff- Substitute  of  the  district 

The  Oonrt  granted  the  application,  dbtening 
that  in  the  present  case  the  gentleman  named  in 
the  prayer  was  well  known  to  the  Court,  and  that 
the  appointment  was  made  by  the  Oonrt  itself, 
and  it  was  not  to  be  understood  that  as  a  matter 
of  course  the  nominee  of  the  petitioner  would  in 
all  cases  be  appointed. 


Counsel    for   Petitioner — Armour.      Agents — 
Bereridge,  Sutherland,  k  Smith,  S.S.O. 


Thuriday,  Jrdy  16. 


FIRST    DIVISION. 

THE  SOCIETY  OF   SOLICITOBS  IN 

THE    SUPRBMB    COUETS    OF  SCOTLAND, 

FSTITIONERS  V.  CLARK. 

{AnU,  p.  690). 

Lav  Agent— SoeUty  of  SoUdton  in  ihe  Supreme 

OourU  —  Act  34  arid  85    Viet.   cap.    107  — 

Petition  io  Strike  Name  off  Roll. 

On  the  petition  of  the  Society  of  Solicitors 
in  the  Supreme  Courts,  the  Court  ordered  thb 
name  of  a  member  who  had  been  convicted 
nnder  the  Criminal   Law  Amendment  Act 
1885,  and  imprisoned,  to  be  struck  off  the  roll 
of  the  members  of  the  Society. 
On  6th  May   1886,  Andrew  Clark,  S.S.C,  was 
charged  along  with  another  person  nnder  a  com- 
plaint at  the  instance  of  the  Brocurator-Fisoal  of 
Midlothian  before  the  Sheriff-Substitute  of  the 
Lothians,  under  the  Summary  Jurisdiction  (Scot- 
land) Acts,  with  a  crime  and  offence  under  section 
11  of  the  Criminal  Law  Amendment  Act  1885, 
said  to  have  been  committed  on  20th  April  1886. 

After  trial,  Clark  and  the  other  person  named 
in  the  charge  were  oonyicted  of  an  offenoe  under 
section  11,  and  sentenced  to  imprisonment  for 
thirty  days. 

CSixk  brought  a  bill  of  Bospension  and  liber- 
ation before  the  High  Court  of  Justiciary,  which 
bUl  was  upon  8th  June  1886  (ante,  p.  690) 
refused,  and  warrant  of  imprisonment  granted 
against  dark,  who  had  obtained  interim  liber- 
ation. 

Upon  16th  June  1886  the  Council  of  the  Society 
of  Solicitors  in  the  Supreme  Oonrta  held  a 
meeting  to  consider  what  steps  should  be  adopted 
in  consequence  of  the  conviction  of  Clark.  They 
passed  a  resolution  that  the  Council  "were  of 
opinion  that  the  oonduot  of  the  said  Andrew 
COark  had  been  such  as  to  warrant  his  expulsion 


from  the  Society,"  and  they  directed  the  Society's 
fiscal  to  present  a  petition  setting  forth  their 
resolution,  and  craving  sentence  of  expulsion. 
This  petition  of  the  Solicitors  in  the  Supreme 
Courts  was  then  presented,  praying  the  Court 
after  such  intimation,  if  any,  as  the  Court  should 
order,  to  pronounce  sentence  of  expulsion  against 
Clark,  and  to  direct  his  name  to  be  struck  off  the 
roll  of  members  of  the  said  Society. 

The  petitioners  stated  that  their  Society 
was  originally  incorporated  by  charter  under 
the  Great  Charter,  and  that  by  .statute  of  1871 
(86  and  86  Vict.  o.  107)  the  charter  was  of 
new  confirmed  and  ratified  so  far  as  not  altered  by 
the  Act,  and  the  petitioners  of  new  incorporated 
into  a  body  corporate  and  politic.  Section  29  of 
this  statute  provides — "The  Council  may,  on  a 
report  by  the  fiscal  of  the  Society,  or  on  the  pre- 
sentation of  a  complaint  by  any  person  aggrieved 
by  the  conduct  of  a  member,  inquire  into  any 
allegations  affecting  the  professional  character  of 
a  member,  and  if  they  shall  see  oanse,  after  such 
inquiry,  may  suspend  such  member  from 
practising  as  a  solicitor  in  the  Sapreme  Courts 
for  any  period  not  exceeding  two  years ;  and 
such  member  shall  during  the  period  of  such 
suspension  be  debarred  from  exercising  or  en- 
joying any  of  the  rights  or  privileges  of  a 
membier ;  and  if  it  sbidl  appear  to  the  Council 
that  the  conduct  of  the  member  has  been  such  as 
to  warrant  his  expulsion  from  the  Society,  they 
shall  direct  their  fiscal  to  present  a  petition  to  the 
Lord  President  and  the  other  Judges  of  the  Court 
of  Session,  setting  forth  the  resolution  of  the 
Council  on  the  subject,  and  the  Court  shall  have 
power  by  either  of  its  Divisions  to  deal  with  the 
petition  as  they  shall  think  fit,  and  if  they  see 
cause,  pronounce  sentence  of  expulsion ;  and  any 
member  against  whom  such  sentence  shall  have 
been  pronounced  shall  from  and  after  the  date  of 
such  sentence  forfeit  all  his  rights  and  privileges 
as  a  member  of  the  Society :  Provided  always 
that  such  expulsion  shall  not  effect  the  rights,  if 
any,  of  the  widow  and  children  of  such  member 
to  participate  in  the  fund,  nor  his  obligations 
as  a  contributor  in  terms  of  the  provisions  herein 
contained." 

The  Court  ordered  intimation  on  the  walls  and 
in  the  minute  book,  and  service  on  Clark. 

(Sark  lodged  answers.  He  set  forth  that  he  had 
been  long  in  basineas  and  a  member  of  various 
public  bodies,  and  averred  that  he  was  innocent 
of  -the  crime  charged;  that  the  full  facts  were 
not  before  the  Council ;  that  prior  to  presenting 
the  petition  no  inquiry  was  held  by  the  Council  or 
their  fiscal,  and  that  no  complaint  was  ever  made 
to  the  respondent  regarding  his  conduct;  that 
they  made  no  intimation  to  him  of  the  proposed 
proceedings,  and  gave  him  no  opportunity  of 
making  any  explanation  before  passing  their 
resolution ;  and  that  they  should  have  given  him 
an  opportunity  of  defending  himself.  He  main- 
tained that  in  any  view  the  charge  did  not  touch 
his  "professional  character"  as  a  member  of  the 
Society,  and  that  the  petition  was  irrelevant,  and 
the  action  of  the  Oonnoil  of  the  Society  oppressive 
and  unjust,  and  that  the  Oonrt  should  not  act  on 
the  resolution  of  the  Council  of  the  Society 
in  the  circumstances  in  which  it  has  been  arrived 
at ;  "that  the  conviction  foonded  on  is  not  per 
le  such  evidence  of  the  respondent's  guilt  as  to 
ntitle  the  Society  to  prooeed  upon  it  in  a  matter 
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affecting  his  status  and  civil  rights  as  a  member 
of  the  Society,  without  notice,  and  without  giving 
him  an  opportunity  of  clearing  himself,  and 
making  such  explanations  as  he  may  be  advised. " 

Argued  for  Petitioners — The  words  in  section 
29  covered  everything  affecting  professional  char- 
acter, and  not  merely  professional  conduct.  The 
Society  could  deal  with  any  offence  in  a  member 
which  would  have  entitled  them  to  have  excluded 
him  from  becoming  a  member.  The  appli- 
cation was  competent  and  the  prayer  of  the  peti- 
tion should  be  granted — SoUeiiort  of  Elgin  ▼. 
Shepherd,  February  16,  1881,  18  S.Ii.B.  808. 

Beplied  for  respondent — The  application  was 
unwarranted,  for  the  basis  of  the  petition  was  a 
report  by  the  Society's  fiscal,  and  there  was  no 
averment  that  such  a  report  was  ever  prepared ; 
besides,  all  the  proceedings  of  the  OouncU  took 
place  behind  the  respondent's  back.  In  an  appli- 
cation of  this  kind  the  Court  had  a  discretionary 
power,  and  this  was  not  a  case  in  which  it  should 
be  exercised  against  the  respondent.  "Oondnct" 
in  the  statute  meant  exclusively  professional  con- 
duct. The  Society  had  nothing  to  do  with  the 
moral  character  of  any  of  its  members.  The  peti- 
tion should  therefore  be  dismissed,  or  alterna- 
tively there  should  be  a  remit  for  further  inquiry. 

At  advising — 

LoBO  Fbisiobiit — The  fact  upon  which  the 
Society  proceeded  in  presenting  this  petition  was, 
that  the  respondent  was  convicted  under  section 
11  of  the  Criminal  Law  Amendment  Act.  Now, 
it  is  not  necessary  that  I  should  enter  into  a  con- 
Btroction  of  that  section  or  make  any  reference 
to  the  charge  against  the  respondent  in  the 
Sheriff  Court.  The  only  fact  before  us,  and  the 
only  fact  upon  which  we  are  asked  to  pronounce 
judgment,  is  that  the  respondent  has  been  con- 
victed of  such  an  offence,  and  the  question  which 
we  have  to  determine  is,  whether  the  commission 
of  such  an  offence  is  conduct  affecting  the  pro- 
fessional character  of  a  member  of  the  Society  ? 
If  that  conduct  is  such  as  to  affect  bis  professional 
ohaiaotei,  then  it  is  within  the  scope  of  section  29 
of  the  statute.  I  do  not  think  it  requires,  under 
the  statute,  to  be  professional  conduct ;  the  statute 
does  not  say  so.  I  think  it  is  any  conduct  which 
can  have  the  effect  of  injuriously  affecting  themem- 
ber's  professional  character.  I  do  not  entertain 
any  doubt  that  the  offence  committed  was  such  a 
very  serious  one  as  to  affect  professional  character 
— the  character  of  any  member  of  the  legal  pro- 
fession. But  it  was  argued  for  the  respondent 
that  the  procedure  in  connection  with  the  presen- 
tation of  this  petition  had  been  irregular  and  that 
he  had  not  had  fair  play.  In  ordinary  cases  no 
doubt,  where  the  inquiry  is  commenced  before  the 
Oonnoil  of  the  Society,  the  procedure  would  re- 
quire to  be  regular,  and  a  fair  opportunity  would 
need  to  be  given  to  the  party  chafed  to  meet  the 
accusations  made  against  him.  Here,  however, 
there  was  no  occasion  for  any  inquiry  whatever. 
The  fiscal  made  his  report  that  the  respondent 
had  been  convicted  of  this  offence,  and  therefore 
the  Society  presented  the  present  petition.  If 
we  think  the  evidence  of  this  conviction  sufficient, 
then  I  am  satisfied  that  the  procedure  has  been 
quite  regular.  I  think  that  evidence  is  sufficient, 
and  I  also  think  the  offence  of  which  the  respon- 
dent was  convicted  was  a  very  serious  offence  in 
a  moral  point  of  view,  wad  therefore  was  not  only 


calculated  to  affect,  but  most  certainly  did  affect, 
his  professional  reputation. 

I  am  therefore  for  granting  the  prayer  of  the 
petition. 

LoBDB  Muse,  Shaio),  and  Adah  concurred. 

The  Court  granted  the  prayer  of  the  petition. 

Counsel  for  Petitioners — D.-F.  Ilsckintosh, 
Q.C.— J.  A.  Reid.  Agent— David  PhUip,  aS.C., 
Fiscal  of  the  S.S.C.  Society. 

Counsel  for  Bespondent  —  Pearson  —  Hiy, 
Agent — Party. 


Friday,  July  16. 

SECOND     DIVISION. 

(Before  Seven  Judges.) 

[Lord  Kinnear,  Ordinary. 

PAXTON's  TBU8TEE8  V.   PAXTOM. 

Sueeeuion — Accretion — Joint  or  Several  Oifl— 
Legacy —Retidue—Rendting  Intestacy. 

It  is  a  settled  rule  of  constmction  of  settle- 
ments (subject  to  being  controlled  by  the 
evident  intention  of  the  testator)  that  when 
a  gift,  whether  of  a  legacy  or  of  residue  or  of 
corporeal  moveables,  is  given  to  several 
persons  in  language  importing  a  aeveianoe 
of  their  shares,  each  is  entitled  to  his  share 
only,  and  in  no  event  to  more,  and  therefore 
there  is  in  the  event  of  one  of  them  pre- 
deceasing the  testator  no  room  for  accretion. 

Therefore  where  a  testator  divided  one  por- 
tion of  his  estate  by  leaving  a  special  legacy  to 
a  legatee,  theremaining  portion  "to  be  equally 
divided  between  my  late  wife's  sisters  J.  k. 
and  M.  S.,  my  late  wife's  brother  R.  S.,  and 
my  late  wife's  niece  J.  S.,"  and  K.  8.  pre- 
deceased the  testator — held  that  his  share  was 
undisposed  of  and  fell  to  the  testator's  hein 
in  mobilibui. 

James  Paxton,  Kilmarnock,  died  in  January  188( 
leaving  a  settlement  executed  in  1878,  whereby 
he  conveyed  his  whole  property  to  trustees. 
By  the  second  purpose  thereof  he  there  pro- 
vided— "My  trustees  shall,  as  soon  after  my 
decease  as  they  shall  find  convenient  and  practic- 
able, divide  Ute  whole  of  my  estate  into  two 
equal  parts,  and  shall  divide  the  one  part  among 
my  brothers  John  and  William,  and  my  whola 
sisters  and  their  respective  families,  share  and 
share  alike,  the  families  of  a  deceased  brother  or 
sister  taking  their  parent's  share,  whether  soeb 
brother  or  sister  shall  have  predeceased  me  or 
not ;  and  shall  divide  the  other  part  of  my  said 
estate  as  follows — £200  to  my  late  wife's  sister, 
Mari^ret  Smith  or  Crabbie,  in  the  event  of  her 
predeceasing  me  said  sum  of  £200  to  be  paid  to 
my  sister  Jane  Paxton  or  Cowie,  the  remaining 
portion  to  be  equally  divided  between  my  late 
wife's  sisters,  Jane  Brown  Smith  or  Aikm«ii, 
Mary  Ann  Smith  or  Swanston,  my  hkte  wife's 
brother  Bobert  Smith,  and  my  late  wife's  nice* 
Jeannie  Aikman  Swanston ;  in  the  event  of  aiid 
Mary  Ann  Smith  or  Swanston  predeceasing  me, 
her  portion  to  be  equally  divided  amoogkt  btr 
surviving  danghtera." 
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The  tmster  had  three  brotheis,  William  who 
sarTived  him,  and  Oeorga  and  John  who  both 
predeceased  him  and  left  issue.  He  had  foar 
sisters,  Jane  (Mrs  Oowie),  Agnes  (Mrs  Bnnten) 
who  Burrived  him,  Isabella  (Mrs  Stewart)  who  pre- 
deceased him  leaving  issne,  and  Mary  Ann  (Mrs 
Garswell)  who  also  predeceased  him  tearing  issne. 

Bobert  Smith,  who  was  the  brother  of  the  tms- 
ter's  deceased  wife,  and  was  mentioned  in  the 
settlement  as  above  quoted,  predeceased  the 
truster  and  left  no  issue. 

The  trosteea,  in  order  to  settle  whether  Bobert 
Smith's  share  passed  by  accretion  to  Mrs  Aikman, 
MrsSwanston,  and  Jeannie  Aikman  Swanston  (who 
bad  married  John  Taylor),  or  whetherithad  become 
intestate  snccession  and  fell  to  the  tmster's  heirs 
in  moMUbiu,  raised  this  maltiplepoinding.  Mrs 
Aikman,  Mrs  Swanston,  and  Mrs  Taylor  claimed 
the  fond  tn  medio,  one-third  to  go  to  each,  plead- 
ing— '  The  share  of  the  testator's  estate  bequeathed 
to  the  said  deceased  Bobert  Smith  having  passed 
by  accretion  to  the  claimants,  they  are  entitled 
to  be  ranked  on  the  fund  tn  medio  in  terms  of 
their  claim." 

The  representatives  in  moveables  of  the  tmster 
pleaded  that  Bobert  Smith  having  predeceased 
the  truster  "the  bequest  in  his  favour  lapsed, 
and  the  claimants,  the  tmster's  heirs  tn  mobUibiu, 
are  entitled  to  the  share  of  residue  provided  to 
the  said  Bobert  Smith. " 

The  Lord  Ordinary  (EnmxAB)  sustained  the 
claim  for  Mrs  Aikman  and  others. 

"  Opinion. — The  claimants  preferred  are  in  the 
position  of  residuary  legatees,  shariag  among 
them  one-half  of  the  residue  after  payment  of 
two  special  legacies,  and  are  not  special  legatees 
in  separate  and  unconnected  bequests.  I  do  not 
think  it  doubtful  that  the  testator  intended  that 
they  shonld  share  among  them  the  entire  half  of 
the  estate  bequeathed  to  them,  to  the  ezdosion 
of  his  own  relations,  to  whom  he  had  bequeathed 
the  other  half.  It  is  equally  certain  that  he  did 
not  intend  to  die  intestate  as  to  any  portion  of 
his  estate.  It  appears  to  me  to  follow  that  the 
share  which  would  have  gone  to  Bobert  Smith 
had  he  survived  the  testator  must  be  divided 
among  the  surviving  legatees  of  that  portion  of 
the  estate.  It  is  admitted  that  this  must  have 
been  the  case  if  the  testator  had  not  directed  that 
the  half  in  question  should  be  '  equally '  divided 
among  the  legatees  named.  But  it  is  said  that 
the  d^ection  that  the  division  shall  be  equal  im- 
ports a  separate  legacy  of  an  equal  portion  to 
each  of  the  legatees,  and  not  a  joint  legacy  of  the 
whole.  But  if  it  is  clear  that  the  testator  intended 
liis  wife's  relations  whom  he  has  named  to  take 
one-half  of  the  estate  to  the  ezolusion  of  his  own 
next-of-kin,  it  does  not  appear  to  me  to  affect  tbe 
inference  which  must  otherwise  have  been  drawn 
from  that  intention,  that  he  has  expressed  in 
words  bis  desire  to  favour  these  legatees  equally, 
instead  of  leaving  that  to  be  implied  in  the  general 
direction  to  divide.  The  conusel  for  the  other 
claimants  founded  on  Torrie  v.  Muniie,  and  the 
oases  of  Hose  and  Paterion  there  cited,  and  main- 
tained that  these  decisions  established  a  rule  of 
law  by  which  accretion  as  among  legatees  of  resi- 
dne  who  are  called  nominatim  is  excluded  by  a 
direction  to  divide  equally  or  proportionally.  The 
only  general  rule  that  these  coses  appear  to  me  to 
establish  i8„  that  where  a  testator  intends  a  num- 
ber of  legatees  who  are  conjoined  in  words,  but 


not  in  the  matter  of  their  legacies,  to  take  each 
a  separate  and  distinct  share  of  a  fund  as  special 
legatees,  one  of  such  legatees  can  take  no  benefit 
from  the  death  of  another,  and  any  share  that 
may  have  lapsed  must  fall  into  residue  or  to  the 
next-of-kin  as  the  case  may  be.  But  whether  in 
any  particular  case  the  legacies  are  separate  and 
distinct  so  as  to  exclude  accretion,  is  a  question 
of  intention  to  be  determined  according  to  the 
ordinary  rules  of  construction.  The  case  of 
Torrie  is  no  authority  for  the  construction  of  a 
will  expressed  in  different  terms.  The  cases  of 
Sobertton  (Hume  2  73),  Bannerman  v.  Bannerman 
(6  D.  1173),  and  Moir  v.  Moir  (9  Macph.),  shew 
that  there  is  no  rule  of  construction  by  which  a 
direction  for  equal  division  must  be  held  in  itself 
to  exclude  accretion." 

The  heirs  tn  mobiUbu*  of  the  tmster  reclaimed, 
and  argued — The  question  arose  not  with  regard 
to  the  pecuniary  division  of  the  estate  into  two 
equal  parts,  but  with  regard  to  a  lapsed  share-  of 
the  shares  into  which  one  of  these  parts  was 
divided,  viz.,  Bobert  Smith's  share.  The  Lord 
Ordinary  had  held  that  there  was  no  canon  to  be 
applied  but  the  intention  of  the  particular  tes> 
tator,  but  the  decisions  had  established  a  sub- 
canon,  to  the  effect  that  words  importing  sever- 
ance in  the  division  exclude  joint  taking  of  the 
gift,  and  therefore  exclude  accretion  among  the 
donees,  and  therefore  that  such  words  must  be 
held  to  import  the  testator's  intention  that  there 
must  be  no  accretion,  because  each  legatee  was 
given  a  separate  subject.  The  words  ' '  share  and 
share  alike"  were  synonymous  with  "equally 
between, "  the  words  in  this  case,  and  both  im- 
plied severance.  The  particular  deed  and  state 
of  the  family  was  in  favonr  of  the  reclaimer's 
contention,  but  the  rule  contended  for  was  tmly 
settled  by  authority,  and  the  cases  decided  that 
where  the  shares  were  given  "  equally  between  " 
or  share  and  share  alike  among  the  legatees,  or 
in  any  words  importing  severance  (in  whatever 
proportions),  there  was  no  room  for  saying  that 
the  right  of  one  donee  was  a  burden  on  that  of 
another  and  therefore  no  accretion — Stair,  iii.  8, 
27 ;  Paterson,  June  4,  1741,  M.  8070  (also  rep. 
in  Elch.  voce  Legacy,  9) ;  Bote,  M.  8101 ; 
Wauchope,  December  22,  1882,  10  B.  441.  The 
case  of  Bobertson  v.  M'Bean,  Hume  273,  was  not 
quite  consistent  with  the  others,  and  would  be 
founded  on  on  the  other  side,  but  if  capable  of 
being  used  as  an  adverse  authority  it  was  inconsis- 
tent with  those  already  quoted  and  with  Torrie  v. 
Muntie,  10  Sh.  697,  which  carried  the  doctrine  be- 
yond legacies  and  applied  it  to  residue,  and  TuUoeh 
V.  WeUh,  November  23, 1838, 1  D.  94  (wherePafer- 
lon't  case  was  referred  to) ;  Breadalbane,  8  D.  857 
(Lord  Medwyn);  Hamilton,  16  Sb.  478.  [The 
Lord  President  referred  to  Buehanan'i  Tnuteee, 
June  15,  1883,  20  S.L.R.  666,  and  to  his  own 
opinion  (p.  669) — "I  think  it  is  very  well  settled 
by  a  series  of  oases  that  when  a  legacy  in  liferent 
or  fee  is  given  '  in  equal  shares '  there  is  no  room 
for  accretion,  while,  on  the  other  hnnd,  when  the 
gift  is  given  '  jointly '  then  the  presumption  is  in 
favour  of  accretion ;"  and  pointed  out  that  the 
case  was  additionally  important  because  Bobert- 
ton's  case  bad  been  quoted  in  the  argument,  while 
Hume's  Decisions  had  not  yet  been  published 
when  Torrie  v.  Af  untie  was  decided].  The  case 
of  Buchanan  seemed  clearly  in  point,  as  were  also 
these   authoiities— H'liaren  on  Wilb,  i.  678 ; 
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Bell's  Prin.  1882 ;  M.  Bell's  Lectures,  ii.  989  ; 
Menzies'  Leetorea  (2d  ed.)  600 ;  Jarman  on  Wills, 
ii.  257 ;  and  Eobinson  and  Fiaser,  6  Ch.  Ap.  696. 
Banntrman,  6  D.  1171  -would  be  cited  on  the 
other  side.  It  was  an  Outer  House  deoiaion,  and 
it  was  important  to  observe  that  it  was  itself 
arriyed  at  by  Lord  Wood  on  the  specialties  of  the 
deed  there  before  him,  and  that  he  held  (and 
soundly)  that  RoberUon  t.  M'Vean  was  also  a 
special  case. 

Argued  for  Aikman  and  otheis — The  question 
was  one  of  intention,  and  there  was  no  doubt  that 
but  for  the  word  "equally"  the  reclaimers  had 
no  case.  Now,  that  word  did  no  more  than  the 
law  would  do  without  it.  Torrie  y.  Muntie  was 
decided  in  ignorance  of  lU^iertton  v.  M'Vean, 
which  was  not  yet  published,  and  one  Judge  ex- 
pressly said  he  must  follow  PcUerion  and  Boie, 
believing  there  was  no  authority  hostile  to  these 
cases,  and  not  observing  the  distinction  between 
spe-oial  legacies  and  residue  there  drawn.  The 
rule  was  not  a  rigid  one  which  would  not  yield  to 
the  testator's  intention.  Bvdtanan'i  case  was  not 
really  adverse.  Seott  y.  Seott,  6  D.  620  (Lord 
Medwyn  and  Lord  Moncreiff) ;  2  Williams  on 
Executors,  8th  ed.,  1467  and  1470 ;  Begley,  8  D. 
662.  [Tlie  Lord  Justice-Olerk  referred  to  the 
session  papers  in  Bobert»<m'*  case,  quoted  infra 
in  hia  Lordship's  opinion.]  Bann«rman'i  case 
ftupra  dt.]  was  entiiely  in  respondent's  favour. 

At  advising — 

LosD  Pbesidxmt — The  trust-disposition  and 
settlement  of  Mr  Faxton  specially  conveyed  a 
house  and  garden  occupied  by  himself  in  favour 
of  one  of  the  sisters  of  his  deceased  wife  in 
liferent,  and  to  her  niece  in  fee.  With  this  ex- 
ception his  whole  estate  was  disposed  of  by  the 
second  purpose  of  the  trust,  the  first  purpose 
being  the  formal  clause  for  payment  of  debts, 
to. 

By  the  seoond  purpose  the  tmstees  are  directed 
to  divide  the  estate  into  two  equal  parts,  one  of 
which  parts  is  to  be  divided  among  two  of  his 
three  brothers  and  his  three  sisters,  and  their  re- 
spective families,  share  and  share  alike,  children 
taking  their  parents'  share  in  the  event  of  their 
parents  predeceasing  the  testator.  No  question 
•rises  on  the  oonstmotion  of  this  first  portion  of 
Uie  second  purpose. 

The  clause  proceeds  in  the  following  terms:— 
The  trustees  ' '  shall  divide  the  other  part  of  my 
estate  as  follows — £200  to  my  late  wife's  sister 
Margaret  Smith  or  Crabbie ;  in  the  event  of  her 
predeceasing  me,  the  said  sum  of  £200  to  be  paid 
to  my  sister  Jane  Faxton  or  Oowie ;  the  remain- 
ing portion  to  be  equally  divided  between  my  late 
wife's  sisters  Jane  Brown  Smith  or  Aikman,  Mary 
Ann  Smith  or  Swanston,  my  late  wife's  brother 
Bobert  Smith,  and  my  late  wife's  niece  Jeannie 
Aikman  Swanston."  Bobert  Smith  predeceased 
the  testator,  and  the  question  for  decision  is, 
whether  his  share  of  the  fund  directed  to  be 
equally  divided  between  himself  and  three  other 
persons  passes  to  these  other  legatees  by  accre- 
tion, or  is,  in  the  event  which  has  happened,  un- 
disposed of,  and  falls  to  the  next-of-kin  by  reason 
of  intestacy. 

The  legacy  to  the  fonr  persons  named  is  ex- 
pressly directed  to  be  equally  divided  between 
them. 

Mow,  thwe  is  a  mle  of  ooostnietion  settled  by 


a  series  of  decisions  beginning  in  the  last  eentmj, 
and  coming  down  to  the  case  of  ButJiaiaii'$ 
Trutteei,  June  12,  1883,  20  S.L.K  666,  to  the 
effect  that  when  a  legacy  is  given  to  a  plmlity 
of  persons  named  or  sufficiently  described  for 
identification  "equally  among  them,"  or  "ia 
equal  shares,"  or  "shue  and  share  aUke,''oria 
any  other  language  of  the  same  import,  each  it 
entitled  to  his  own  share  and  no  more,  and  then 
is  no  room  for  accretion  in  the  event  of  the  pie- 
decease  of  one  or  more  of  the  legatees,  "nie  nle 
is  applicable  whether  the  gift  is  in  liferent  or  ia 
fee  to  the  whole  equally,  and  whether  the  subject 
of  the  bequest  be  residue  or  a  sum  of  fixed  amount 
or  corporeal  moveables. 

The  application  of  this  rule  may,  of  eooxBe,  be 
controlled  or  avoided  by  the  use  of  other  expns- 
sions  by  the  testator  importing  an  intention  that 
there  shall  be  accretion  in  the  event  of  the  pre- 
decease of  one  or  more  of  the  legatees.  Bat  in 
this  case  there  are  no  such  expressions  to  bs 
found.  There  is  indication  of  a  general  intentioa 
that  the  estate  should  be  equally  divided  between 
his  own  relations  and  his  deceased  wife's  relatiom. 
But  as  regards  the  division  between  those  of  bis 
wife's  relations  who  are  made  legatees,  there  an 
no  words  or  expressions  indicating  intention,  ex- 
cept those  contained  in  the  clause  specially  under 
construction. 

Much  reliance  was  placed  in  the  argnmont  for 
the  parties  contending  for  the  appliciUiao  of  the 
doctrine  of  accretion,  on  the  case  of  Boberlum  v. 
M'Vean,  which  was  decided  in  1819,  and  is  re- 
ported by  Hume  [p.  273].  But  in  the  faoa 
of  the  series  of  decisions  already  referred  to, 
it  is  impossible,  and  would  be  most  unsafe,  to 
give  any  weight  to  a  case  so  obscure  and  ambigu- 
ous, which  was  not  known  to  the  profesaion  for 
twenty  years  after  it  was  decided,  the  report  at 
which  seems  to  leave  it  in  doubt  whether  it  was 
decided  on  general  principles  or  on  specialties, 
and  which  has  never  been  reoognised  in  any  «( 
our  treatises  or  books  of  practice,  or  in  any  sab- 
sequent  judgment  of  the  Ckmrt. 

That  is  the  opinion  of  the  Ooart,  bat  ny 
brother  on  my  right  [the  Lord  Justice- Cleric]  has 
an  explanation  to  give  of  the  case  of  Bebaitni 
which  he  will  now  make. 

LoBD  JuBTiaB-CiiSBX— I  have  looked  into  the 
session  papers  in  Iiord  MoncreilTB  ooUeeUon  ia 
the  case  of  Bobertion.  He  seems  to  have  been  of 
counsel  in  the  case,  and  has  preserved  a  short 
note  of  what  fell  from  the  Bsnch  at  advising. 
The  petition  and  answers  were  written  by  Jlr 
Greenshields  and  Lord  FuUerton,  and  deal  veiy 
ably  with  the  points  wbidh  arise  in  the  preaeat 
case.  But  there  was  one  peculiarity  in  the  ease 
which  may  hare  in  some  measure  sffeotad  the 
judgment 

The  decision  ia  dated  in  1819.  But  six  years 
before,  in  1813,  Lord  Balgray,  as  Lord  Ordinsiy, 
had  reported  the  case  to  the  Oonrt  on  various 
points,  some  of  which  were  decided ;  but  in  re- 
gard to  the  claim  to  the  share  of  Thomas  Bobeit- 
aon,  who  predeceased  the  testator,  his  fatbar, 
they  remitted  the  case  to  the  Lord  Ordinary. 

On  the  17th  November  1813  Lord  Bajgay 
found,  "that  from  the  terms  of  the  goMial 
settlement  executed  by  Qeorge  BobextMo,  the 
share  of  Thomas  Bobertson,  who  pndsoMsed  Ui 
father,  must  be  held  as  aocroiag  to  the 
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dtnt  Hn  M'Vean,  and  deoems  imd  deolana 
tooordingly."  .  ^     , 

This  interlooator  waa  allowed  to  beoome  final ; 
and  it  waa  not  until  after  an  interral  of  six  years 
that  the  claimant  renewed  the  oontention.  He 
vas  ultimately,  without  opposition,  allowed  to 
bring  the  judgment  before  the  Court,  but  it  ap- 
pears from  the  pleadings  that  these  faots  were 
strongly  founded  on,  and  there  waa  some  evidence 
that  he  bad  expreasly  stated  that  he  meant  to  ao- 
qaiesoe  in  the  Lord  Ordinary's  finding. 

While,  theref  or^  the  oase  certainly  raised  the 
game  question  as  that  before  us,  it  arose  under 
very  unfavourable  oiroumstanoes,  which  must 
hare  impressed  the  Court  adversely  to  the  peti- 
tioner. 

The  note  ef  what  fell  from  the  Bench,  which 
Lord  Honereiif  has  written  on  the  papers,  is  as 
foIlowB: — 

"TTwpimm — Thinks  interiooutor  quite  ngbt 
Ooes  over  ground  stated  in  answers. 

"Biunrro.— Of  same  opinion.  Thinks  inter- 
looator could  not  be  opened. 

"B1LQBA.T,  SuoooTH,  PBKaBWT,  of  the  same 
opinioD. 

"Whole  turns  on  distinction  between  special 
legacy  and  general  settlement. " 

I  cannot  resist  the  opposite  current  of  authority 
since  the  date  of  this  judgment. 

Loans  llTntn,  Shams,  Touho,  Obaiobhx,  and 
BuTHBBFUKD  OiiABK  conouTred. 

The  Court  recalled  the  interlocutor  of  the  Lord 
Ordinary  and  sustained  the  claim  for  the  truster's 
heirs  in  mobUxbuM. 

Counsel  for  Mrs  Aikman  and  Others— Pearson 
— M'Watt     Agents— H.  4  R  Tod,  W.S. 

Counsel  for  Trustees  (Seal  Baiaers)  and  for 
HeiiB  in  mobOSnu  of  the  Truster— D.-F.  Mackin- 
tosh, Q.C. — Blair.  Agents— Hunter,  Blair,  & 
Cowan,  W.S.,  and  H,  B.  4  F.  J.  Dewar,  W.S. 


Friday,  July  16. 
FIRST    DIVISION. 

BELL  V.  BELL. 

EuOand   and    W^e—Marria^Ckmliraot—Bttr- 
vicing  Spouie — Proviiion. 

A  contract  of  marriage  provided  that  dur- 
ing the  subsistence  of  the  marriage  the  free 
prooeeds  of  the  trust  estate,  whic&  included 
the  estate  of  L,  which  had  been  con- 
veyed to  the  trustees  by  the  wife,  should 
be  paid  to  the  husband,  after  deduction 
of  all  public  and  parochial  burdens,  for 
the  use  of  the  spouses,  and  in  the  event, 
which  happened,  of  the  predecease  of  the 
wife  the  trustees  should  pay  to  the  husband 
an  annuity  equal  to  one-half  of  the  rental  of 
the  estate  of  L  after  deduction  of  all  public 
and  parochial  burdens,  and  the  remaining 
half  of  the  said  rental  of  the  prooeeds  of  the 
(nut-estate  should  be  applied  in  maintaining 
the  children  of  the  marriage.  HeU  that  the 
meaning  was  not  that  the  husband  should 
Toib  Tnn. 


have  an  annuity  conalBting  of  one-half  the 
rents  payable  out  of  the  existing  leases,  but 
one-hidf  of  the  free  rents. 
In  June  1846  Bobert  Bell,  Sheriff-Substitute  of 
Zetland,  and  Miss  Bobina  Hunter  of  Lnnna 
entered  into  an  antenuptial  marriage-contract  by 
which  certain  provisions  were  made  for  the 
spouses  and  for  the  children  of  the  intended 
marriage,  which  took  place  immediately  there- 
after, and  waa  dissolved  by  the  death  of  Mrs  Bell 
in  1863,  leaving  aeven  children,  of  whom  three 
sons,  B.  H.  Bell,  B.  D.  C.  BeU,  Ot.  J.  H.  Bell, 
and  one  daughter,  Misa  O.  C.  Bell,  were  alive  st 
the  date  of  this  case.  By  the  contract  Mrs  BeU 
on  her  part  conveyed  to  tmsteee  her  whole  herit- 
able and  moveable  estate,  and  in  particular  the 
lands  of  Lunna,  for  the  purposes  of  the  trust 
oonveyanoe,  of  which  the  3d  and  4th  were — 
"  ThM — For  payment  during  the  subsistence  of 
the  intended  marriage  of  the  free  yearly  prooeeds 
of  the  residue  of  the  trust-estate,  after  deduction 
of  all  public  and  parochial  burdens  and  existing 
annnities,  to  the  said  Bobert  Bell  for  the  use  of 
the  spouses.  And  in  the  event  of  the  predecease 
of  the  said  Bobert  Bell"  (which  event  did  not 
occur)  "  for  payment  thereafter  of  the  said  free 
yearly  proceeds  to  the  said  Bobina  Hunter. 
JTVnirtA-— In  the  event  of  the  predecease  of  the 
said  Bobina  Hunter"  (which  event  happened) 
'  ■  the  said  trustees  shall  pay  to  the  said  Bobert 
Bell  an  annuity  equal  in  amount  to  one-half  of 
the  rental  of  the  estate  of  Lunna,  after  deduction 
of  all  public  and  parochial  burdens;  the  said 
annuity  to  commence  at  the  first  term  of  Whit- 
sunday or  Martinmas  after  the  death  of  the  said 
Kobina  Hunter,  and  to  be  payable  in  equal 
moieties  at  the  said  two  terms.  And  it  is  hereby 
declared  that  the  remaining  half  of  the  said  rental, 
and  the  free  proceeds  ot  the  residue  of  the  trust- 
estate,  or  so  much  thereof  as  in  the  discretion  of 
the  said  trustees  may  from  time  to  time  appear 
to  be  necessary,  shall  be  applied  in  maintaining 
and  educating  the  children  of  the  marriage." 

The  moveable  estate  falling  under  the  truat-oon. 
veyance  consisted,  after  certain  deductions,  of 
about  £7000,  which  at  the  date  of  this  case  had 
been  invested  on  permanent  improvements  on 
Lunna,  and  was  thus  represented  by  capital  ex- 
penditure thereon.  After  the  death  of  Mrs  Bell 
Mr  Bell  was  paid  his  annuity  under  the  fourth 
purpose  of  the  said  marriage-oontract  The 
manner  in  which  the  amount  thereof  was  fixed 
by  the  trustees  up  to  the  time  of  this  question 
being  raised  was  thus  stated  in  the  case : — 
"From  the  gross  rents  receivable  there  have 
been  deducted  (Jint)  the  public  and  parochial 
burdens  for  the  year,  and  ($eeond)  interest  at  i 
per  oent.  on  the  whole  sum  laid  out  on  capital  ex- 
penditure, under  which  term  are  included  large 
outlays  on  churches  and  manses,  and  law  expenses 
incidental  thereto.  The  balance  has  then  been 
divided  into  two  equal  portions,  one  portion 
being  stated  as  the  annuity  payable  to  "  Mr  Bell. 
"To  the  other  equal  portion  there  has  been 
added  interest  at  4  per  oent.  on  the  whole  sum 
expended  on  capital  expenditure,  and  from  the 
total  there  have  been  then  deducted  (flrit)  repairs 
and  current  expenses  (including  expenses  of 
management)  and  (leamd)  arrears  of  rent,  the 
balance  being  stated  as  the  sum  available  for  the 
education  and  maintenance  of  the  children." 
'Xbe  present  Special  Case  was  presented  by 
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Bobert  Hunter  Bell,  the  eldest  son  of  the  mar- 
riage, and  sole  Barviving  trostee  nnder  the  mar- 
riage-contract C/irrtjjarty),  and  Mr  Ball,  his  father 
(second  party),  did  not  raise  any  question  in  re- 
gard to  the  apportionments  up  to  Ilartinmas  1 884, 
as  the  whole  revenue  from  the  trust-estate  had 
been  paid  to  the  second  party,  and  he  had,  on  the 
other  hand,  expended  on  the  education  and  maiu- 
tenanoe  of  the  children  of  the  marriage,  including 
the  first  patty,  sums  considerably  in  excess  of 
what  would  have  been  available  therefor  under 
the  interpretation  of  the  fourth  purpose  now 
contended  for  by  the  first  party.  As  re- 
garded the  division  of  the  rental  of  Lunna  estate 
subsequent  to  Martinmas  1884,  however,  the 
first  party  maintained  that  the  mode  of  appor- 
tionment hitherto  adopted  was  erroneous  and  not 
warranted  by  the  fourth  purpose  of  the  mar- 
riage-contract and  that  in  ascertaining  the 
amount  of  the  second  party's  annuity  there 
should  be  deducted  from  the  gross  rents  of 
Lunna,  as  reduced  by  the  deduction  of  4  per 
cent  interest  on  capital  expenditure,  not  only 
public  and  parochial  burdens,  but  also  arrears  of 
rents  not  actually  received,  and  the  coet  of  re- 
pairs and  current  expenseB.  The  seoond  party 
maintained  that  in  fixing  the  amount  of  bis 
annuity  under  the  fourth  purpose  there  fell  to 
be  deducted  from  the  gross  rents  receivable  from 
the  estate  of  Lunna,  reduced  as  aforesaid,  only 
public  and  parochial  burdens. 

At  advising — 

IjOBD  PBMiDmiT— The  question  raised  by  this 
Special  Case  depends  upon  the  construction 
which  is  to  be  put  upon  certain  clauses  in  a  con- 
tract of  marriage  entered  into  in  June  1846,  and 
the  difttcolty  has  arisen  from  the  ambiguity  of 
the  language  there  used. 

Miss  Hunter  was  heiress  of  entail  of  the  estate 
of  Imnna,  and  she  was  also  possessed  of  consider- 
able personalty.  She  by  this  deed  conveyed  all 
her  estate,  both  heritable  and  moveable,  to  trus- 
tees for  the  purposes  of  the  marriage,  while  Mr 
Bell,  as  an  equivalent,  came  under  various  per- 
sonal obUgationB  which  are  fully  narrated  in  the 
deed. 

The  purposes  of  the  trust  included  in  the  first 
place  a  payment  to  the  spouses  of  a  sum  of 
£1000,  and  then  the  deed  goes  on  to  provide  as 

follows: "For  payment  during  the  subsistence 

of  the  intended  marriage  of  the  free  yearly  pro- 
ceeds of  the  residue  of  the  tmst-estete,  after  de- 
duction of  all  puUio  and  parochial  burdens  and 
existing  annuities,  to  the  said  Bobert  Bell,  for 
the  nse  of  the  spouses." 

Now,  this  clause  is  quite  clear,  and  raises  no 
diffloultiea  whatever,  for  it  only  provides  for  the 
nett  proceeds  of  Mrs  Bell's  estate  being  paid  over 
to  the  spouses  for  their  maintenance  during  the 
subsistence  of  the  marriage.  If  Mr  Bell  prede- 
ceased his  wife,  then  payment  was  to  be  made  to 
Mrs  Bell  of  the  said  free  yearly  proceeds,  but  if 
Mrs  Bell  was  the  predeoeaser  then  a  different 
provision  was  to  take  effect,  and  it  is  the  way  in 
which  this  purpose  of  the  trust-deed  is  expressed 
that  has  given  rise  to  the  present  question.  The 
words  are—"  In  the  event  of  the  predecease  of 
the  said  Bobina  Hunter  the  said  trustees  shall 
pay  to  the  said  Robert  Bell  an  annuity  equal  in 
amount  to  one-half  of  the  estate  of  Iinnna  after 
deduction  of  all  public  and  parochial  burdens." 


Now,  the  meaning  of  this  is  and  to  be  that  Mr 
Bell  is  to  get  an  annuity  out  of  the  truat-estate, 
the  measure  of  which  is  to  be  the  rents  payaUe 
nnder  the  existing  leases  out  of  the  estate  of 
Lunna,  limited,  however,  to  the  extent  of  ao«- 
half. 

If  these  words  had  stood  alone  I  oonfeH  I 
should  have  had  considerable  difficulty  in  reject- 
ing this  theory,  because  an  annuity  in  many  i*. 
speots  resembles  a  legacy,  and  it  is  paid  ont  of 
the  entire  estate  of  the  testator.  An  amimty 
may,  and  sometimes  does,  exhaust  the  entire 
interest  of  a  trust-estate.  We  have  had  eiMi  ia 
which  it  has — and  even  made  encroaehmenis 
npon  capital.  But  the  deed  here  goes  on  to  ay 
— "And  it  ia  hereby  declared  that  the  remaining 
half  of  the  said  rental,  and  the  free  proceeds  irf 
the  residue  of  the  trust-estate,  or  so  mneh  tha» 
of  as  in  the  discretion  of  the  said  tmsteea  mtj 
from  time  to  time  appear  to  be  neeesaaiy,  ihiD 
be  applied  in  maintaining  and  educating  Dm 
flhildren  of  the  marriage. "  And  then  the  whole 
residue  goes  to  the  heir  of  the  marriage,  burdened 
with  certain  provisions  in  faronr  of  yonnger 
children. 

Now,  when  it  is  said  that  "the  remaining  biU 
of  the  said  rental "  is  to  go  otherwise  than  to  Mi 
Bell,  what  is  there  meant  is  I  think  this — that  lb 
Bell  and  the  others  are  to  share  equally,  not  the 
rents  payable  by  the  tenants  of  this  ertatt,  bnt 
the  free  rents.  I  think,  therefore,  not  witboot 
some  hesitation,  that  what  it  was  intended  to  be 
expressed  by  this  deed  was,  that  Mr  Bell  in  the 
event  of  his  survivance  was  to  be  entitled  to 
one-half  of  the  free  rents  of  Loiina. 

LoBDS  ytuBX,  Shasd,  and  Adam  ooncnxred. 

The  Court  pronounced  the  following  inter- 
locator : — 

"Find  and  declare  that  the  annuity  paj- 
able  to  the  seoond  party  consists  of  ooeJiilt 
of  the  free  yearly  rents  of  the  estate  o< 
Lunna,  and  decern;  and  appoint  the  ex- 
penses of  both  parties  to  b«  |wid  out  of  the 
trust-funds  in  the  hands  of  the  first  party." 

Counsel  for  First  Party  —  Cheyne — 'WSaaa. 
Agent— W.  Kinnibnrgh  Morton,  8.&C. 

Counsel  for  Second  Par^ — Moncreiff.  Agent 
— E.  0.  Bell,  W.8. 


Tuesday,  July  20. 
FIEST    DIVISION. 

LEYS  V   LET& 

Parent  and  Ofiild—Gusto^  <tf  Child— FMtr't 
Right  to  Custody. 

A  father  placed  hia  two  ohUdren  undez  the 
care  of  their  paternal  grandfather,  a  Pntee- 
tant  clergyman,  and  for  six  yean  the; 
remained  in  his  house,  and  were  in  gnat 
part  maintained  and  edncaUed  by  hia. 
Thereafter  the  father  desired  to  itaaas 
their  custody;  the  grandfather  oppoeed 
this,  on  the  ground  that  the  father,  vhe 
had  become  a  Boman  Oatholio,  wm  ia 
poverty  and  unable  to  maintsdn  ihfB,aai 
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that  it  would  be  dangwons  to  their  health  if 
they  were  leetored  to  him.  It  appeared,  how- 
ever, thatthefather  bad  proTidedfortbe  fatue 
boardandedaeationofthechildren.  TheOoort 
ordered  the  children  to  be  deliTered  np  to  their 
father  in  respeot  that  he  was  aeting  within  his 
legal  right  as  father  in  reawaing  their  onstody. 
Proeeu—OotiimniA  €>f  Court, 

A.  person  ordered  by  the  Court  to  deliver 
up  to  their  father  children  for  whose  onstody 
ha  had  oeased  to  have  the  father's  authority, 
removed  them  oat  of  the  jnrisdiction,  and 
reftased  to  state  where  they  had  been  placed. 
The  Oonrt  in  respect  of  this  refusal  found 
him  gnilty  of  contempt  of  Coort,  and  granted 
warrant  for  his  apprehension  and  imprison- 
ment. 
Hub  was  a  petition  by  John  Kirkwood  Leys, 
bairister-at-law,  for  the  custody  of  his  two  sons, 
aged  respeotivdy  eleven  and  nine  years.      The 
puraner  stated  that  he  was  a  widower,  and  that 
his  children  had,  with  his  consent,  been  residing 
with  their  patomal  grandfather,  the  Rev.  Peter 
Iisys,  United  Presbyterian  clergyman,  Gla^ow, 
since  1880,  and  that  he  now  wished  to  resume 
their  custody,  and  had  made  an  arrangement  to 
have  them  received  and  educated  at  a  college  in 
England,  and  that  the  application  was  rendered 
necessary  through  the  refuisal  of  the  Bev  Mr  Leys 
to  give  np  the  custody  of  the  children. 

Answers  to  the  petition  were  lodged  by 
the  Bev.  Mr  Leys,  in  which  he  stated  that  the 
petitioner  was  not  in  circumstances  to  support 
his  children,  that  he  had  neither  the  means  nor 
the  prospect  of  providing  a  home  for  them,  that 
they  were  sent  to  him  at  a  time  the  petitioner 
was  in  a  state  of  poverty,  that  he  had  remained 
80,  that  they  were  in  delicate  health,  and  their 
osre  had  been  devolved  on  him  and  bis  daughter 
for  six  years,  and  that  the  change  of  residence 
proposed  woold  seriously  endanger  their  health. 
The  respondent  also  averred  that  the  petitioner 
had  lat^y  become  a  Roman  Catholic,  and  he 
alleged  that  the  object  of  the  present  application 
was  to  have  the  children  transferred  firom  their 
present  home  to  a  Roman  Catholic  charity. 

The  petitioner  obtained  leave  to  lodge  a  minute 
with  reference  to  the  answers.  In  this  minute  he 
denied  that  his  oironmstances  were  such  that  he 
was  unable  to  educate  and  maintain  his  children, 
or  had  been  in  poverty  when  they  were  sent  to 
Scotland  in  1880,  which  he  alleged  to  have  been  a 
temporary  arrangement.  He  alleged  that  daring 
the  period  in  question  he  had  contributed  towards 
their  maintenance,  and  that  the  school  to  which  he 
proposed  to  send  his  children  was  not  a  charity  but 
a  school  for  the  education  of  the  sons  of  Roman 
Catholic  gentlemen.  He  also  alleged  that  he  had 
made  arrangements  for  the  education  and  main- 
tenance of  the  children  for  a  fixed  period,  which 
waa  subsequently  stetod  at  the  bar  to  be  two 
years,  and  that  his  own  income  for  the  past  year 
had  been  £174.  He  denied  that  the  otiildren 
were  delicate,  and  stated  that  when  he  saw  them 
very  shortly  before  the  petition  was  presented 
they  were  in  excellent  hefdth. 

In  answer  to  thia  minato  put  in  by  the  respon- 
dent it  waa  Bteted  that  the  petitioner  was  deeply 
in  debt,  certain  particulars  of  which  were  given, 
and  it  was  steted  that  in  1880  he  had  been  unable 
to  provide  mediokl  treatment  for  the  children 


daring  a  aerioua  illneas,  and  that  his  oironm. 
Btanoea  were  now  even  worse. 

Argued  for  the  petitioner — To  entitle  the  Conrt 
to  interfere  with  the  father  in  his  right  to  claint 
custody  of  hia  children  there  must  be  a  rele- 
vant averment  of  injury  to  morals  or  physical 
health.  A  father  was  not  bound  to  take  his 
children  into  his  own  house  ;  he  could  provide 
for  their  board  and  education  elsewhere;  and 
if  there  was  no  disqualification  his  discretion 
would  not  be  interfered  with — Pagan  v.  Pagan, 
July  8, 1883, 10  B.  1072 ;  BeatUe  v.  BeatOe,  Novem- 
ber 10, 1883,  11  B.  86.  The  petitioner  was  only 
claiming  his  legal  right,  and  no  relevant  or  suffi- 
cient reason  had  been  shown  why  his  applica- 
tion should  be  refused.  A  letter  was  read  by 
the  petitioner's  counsel  setting  forth  the  terms 
at  which  the  children  were  to  be  provided  for 
at  the  college  he  had  selected. 

Replied  for  the  respondent — This  was  a  case  in 
which  the  Court  shonld  refnse  the  petitioner  the 
custody  of  his  children.  He  was  in  moat  em- 
barrassed circumstances,  had  no  home  to  offer  his 
children,  and  was  earning  no  certain  livelihood. 
The  children  were  in  delicate  health,  and  required 
oarefol  tending,  and  the  coniemplated  change 
would  be  most  detrimental  to  them.  The 
arrangement  which  had  been  acted  upon  for  so 
long  could  not  now  be  broken. 
At  advising — 

LoBD  PaaaiDKira — ^Tbe  children  here  are  in 
pnpillarity,  and  the  father's  claim  to  their  custody 
is  founded  on  the  patria  poteitat. 

Now,  the  only  answer  to  such  an  application 
as  is  made  by  the  petitioner  would  be  an  allega- 
tion that  to  restore  these  children  to  the  custody 
of  their  father  would  be  to  inflict  upon  them 
some  moral  or  physical  injury,  and  no  such  allega- 
tion has  been  made. 

The  only  reason  which  has  been  assigned  in 
answer  to  the  father's  claim  is  that  owing  to  his 
poverty  he  is  unable  to  provide  for  their  educa- 
tion and  maintenance.  Oases  no  doubt  might 
occur  in  which  it  might  be  shown  that  a  fa^er 
was  so  abjectly  poor  that  to  hand  over  his  chil- 
dren to  his  custody  would  be  to  subject  them  to 
great  hardship  and  privation,  and  in  snch  cases 
questions  of  great  nicety  and  difficulty  would  arise. 
'Ihat,  however,  is  not  the  state  of  matters  here,  for 
we  learn  from  the  letter  which  has  just  been  read 
by  the  petitioner's  counsel  that  the  board  and 
education  of  the  children  has  been  provided 
for,  and  the  petitioner  haa  himself  arranged 
the  mode  in  which  their  vacations  are  to  be 
spent. 

In  these  ciroamstances  I  do  not  see  how  we 
can  refuse  the  father's  application,  which  is 
founded  on  his  natural  right — a  right  which  is 
deeply  seated  in  our  law,  and  which  can  only  be 
restrained  upon  the  ground  which  I  have  already 
stated. 

LoBD  HuiiB — I  am  entirely  of  the  same  opinion. 
I  think,  looking  to  the  stetement  which  has  now 
been  made  as  to  the  education  of  these  children, 
and  also  as  to  the  provision  which  is  to  be  made 
for  them  during  vacation,  that  the  Court  cannot 
refuse  to  grant  this  application.  Looking  to  the 
absence  of  any  allegation  against  the  moral  con- 
duct of  the  father,  or  any  averment  of  such  deli- 
cacy on  the  part  of  the  children  as  would  prevent 
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their  attending  the  school  selected  for  them,  I 
do  not  think  Uiat  any  relevant  ground  has  been 
stated  why  the  petitioner  shonlid  not  haTe  the 
oostody  of  his  children. 

liOBD  Shahi)— It  is  a  matter  of  importaaoe  to 
keep  in  mind  who  the  parties  to  this  application 
are.  It  is  the  paternal  grandfather  who  desires 
to  retain  the  oostody  of  these  children,  while  it  is 
the  father  who  is  making  the  application  to  ha-re 
them  delivered  np  to  him.  It  is  thus  not  like 
competition  between  a  father  and  a  mother  for 
their  custody.  The  paternal  grandfather  derives 
any  rights  which  he  may  have  from  their  father 
and  cannot  well  enter  into  competition  with  him. 

The  arrangement  under  whioh  the  children 
went  to  live  with  their  grandfather  was  merely 
temporary,  and  might  at  any  time  have  been 
broken  by  the  petitioner  at  pleasure.  He  now 
desires  the  children  to  attend  a  school  whioh  he 
has  selected,  and  to  spend  their  hoUdays  with 
him,  and  no  suggestion  has  been  made  Utat  the 
moral  or  physical  welfare  of  the  children  would 
in  any  way  suffer  by  this  arrangement  The 
mere  fact  that  the  father  is  living  in  lodgings  can 
be  no  ground  for  depriving  him  of  his  lawful 
rights,  while  what  was  said  about  his  being  in 
pecuniary  difficulties  is  met  by  the  circumstance 
that  it  is  not  alleged  that  bis  creditors  are  in  any 
way  desirous  to  press  their  claims  against  him. 
I  think  in  that  state  of  matters  the  father's  right 
is  clear,  and  should  be  given  eifect  to. 

LoBD  Anuf — I  entirely  concur. 

The  Oourt  found  the  petitioner  entitled  to  the 
custody  of  the  children,  and  continued  the  case 
until  Tuesday  the  13th  July,  to  allow  of  some 
arrangement  being  come  to  as  to  the  delivering 
up  of  them  to  the  petitioner. 

On  Tuesday  the  13th  July  counsel  for  the  re- 
spondent stated  that  it  had  come  to  his  know- 
ledge since  the  judgment  of  the  Oourt  on  Thurs- 
day the  8th  July  that  the  children  were  not 
within  the  jnrisdiotion  of  the  Court,  and  that  ac- 
cording to  his  information  the  children  had  been 
removed  on  the  27th  Hay,  and  that  be  was  unaware 
of  where  they  were  at  the  present  time. 

Ijobd  FoxsiDEiri — The  respondent  has  had  for 
some  time  the  custody  of  these  children,  and 
when  the  father  applied  to  us  to  recover  their 
custody  the  respondent  defended,  and  upon  vari- 
ous grounds  refused  to  give  np  the  children  to 
their  father.  After  the  case  had  been  decided 
we  were  informed  that  these  children  were  no 
longer  in  the  respondent's  custody. 

I  go  no  further  at  present  in  referring  to  the 
statement  which  was  made  to  us.  I  only  say 
that  the  respondent  has  failed  egregiously  in  bis 
duty  to  these  children  in  permitting  them  to  be 
taken  from  bis  custody. 

We  can  listen  to  no  excuse,  but  we  pronounce 
a  peremptory  order  upon  the  respondent  to 
oause  the  children  to  be  delivered  np  to  the  peti- 
tioner within  a  time  to  be  fixed  by  us,  and  to  ap- 
pear himself  personally  at  the  bar  this  day  week 
and  state  what  has  been  done. 

The  Oourt  fixed  Monday  19th  July  at  10  o'clock 
as  the  time  at  which  the  children  were  to  be  given 
np  within  the  offloe  of  the  petitioner's  agent  in 
Olasgow. 


On  Tuesday  the  SOth  July  the  Tespondent  ap- 
peared personally  at  the  bar  and  nspaetSmj 
stated  that  he  declined  to  give  np  the  ohildien  « 
to  give  any  information  aa  to  their  \rt>ere«boiiti. 

The  Court  pronounced  the  following  wamnt:— 
"  The  Lords  having  resumed  oonnde*»tiini 
of  the  petition  and  answers,  and  the  reapon- 
dent  the  Beverend  Fetar  Iieys  appearing 
personally  at  the  bar  in  porsuanoe  of  the 
order  pronounced  on  the  13th  enrrant,  and 
reporting  Uiat  he  had  done  nothing;  to  ob- 
temper  the  said  order,  that  ha  detuned  to 
surrender  the  custody  of  the  petitioDer's 
children,  and  that  he  declined  to  inform  the 
Court  where  the  children  now  are.  Grant 
warrant  to  messengets-at-arms  and  other 
officers  of  the  law  to  take  into  their  custody 
the  persons  of  the  two  pupil  children,  Nor- 
man Leys  and  Kenneth  Leys,  in  the  petitioB 
mentioned,  wherever  they  may  be  fonnd,  and 
deliver  tbem  into  the  custody  of  the  peti- 
tioner, and  authorise  and  require  all  judges 
ordinary  in  Scotland  and  their  procnraton- 
fiscal  to  grant  their  aid  in  the  execution  of  this 
warrant,  and  recommend  to  all  magistrates 
elsewhere  to  give  their  aid  and  concamnae 
in  carrying  this  warrant  into  effect :  Further, 
in  respect  of  what  is  above  stated  oonoeming 
the  said  Beverend  Peter  Leys,  Find  him  guilty 
of  contempt  of  Court,  grant  warrant  to  offioens 
of  Oourt  and  other  officers  of  the  law  to 
apprehend  the  person  of  the  said  Peter  Leys 
and  incarcerate  him  in  the  prison  of  Edin- 
burgh, therein  to  remain  in  custody  till  liber- 
ated by  order  of  the  Court  or  of  the  Loid 
Ordinary  on  the  Bills,  as  after  mentioned : 
Bemit  the  petition  and  proceedings  to  the 
Lord  Ordinary  on  the  Bills  in  vacation,  with 
power  to  him  to  pronounce  such  orders  as 
shall  be  proper  and  necessary,  and  specially 
to  order  the  Uberation  of  the  said  Peter  Leys, 
respondent,  if  and  when  his  Lordship  in  his 
discretion  shall  think  fit,  and  authorise  exe- 
cution to  pass  on  a  copy  of  this  deliverance 
and  warrants  herein  contained,  certified  by 
the  Clerk  of  .Court;  and  decern  ad  m- 
tenm." 

Counsel  for  Petitioner— W.  CampbeU.  Acent 
— W.  Considine,  aS.G. 

Counsel  for  Bespondent — Comrie  Thomaon 

Shaw.     Agents —Millar,  Bobson,  &  Inues,  S.S.G 


Tuesday,  July  20. 


riEST    DIVISION. 
JAHIE80N  AMD  ANOTHER  (lIQUIOATORS  OF 
THE  CALIFORNIA  REDWOOD  OOMPANT, 
limited)  V.  THE  UBRCHAHT  BAKKINQ 
COMPANY  OF  LONDON  (uMITED). 
Company — Foreign — Liquidation — Stay  of  Pjv- 
eeedingt — 26  and  26  Viet.  eap.  89  (Cvaipanlm       I 
Act  1 862),  »ec.  87.  ' 

In  a  liquidation  under  supervision  of  the 
Court  the  liquidators  applied  to  the  Ooart  for 
an  order  to  restrain  an  Englidi  bank  which 
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hdd  debentnres  of  the  oompony  in  liquidation 
from  proceeding  with  a  snit  raised  by  them  in 
New  York.    This  anit  was  directed  against  a 
oompany  in  New  Tork  who  held  certain  real 
property  in  Oalifomia  belonging  to  the  com- 
pany in  liquidation,  in  tmst  for  the  holders 
of  the  debentnref.      The  debentnres  were 
payable  npon  presentation  either  in  London 
or  San  Francisco.     The  bank  pleaded  that 
they  were  not  snbjeot  to  the  jarisdiction 
of  the  Hoottish  Oonrt.      They  had  lodged  a 
elaim  with  the  liquidator  for  the  amonnt  of 
the   debentnree  they  held.      Held  that  in 
respect  of  the  claim  lodged  the  Court  bad 
jnnsdiction  to  restrain  the  respondents  from 
proceeding  with  the  suit  in  New  Tork,  and 
order  granted  accordingly. 
This  was  a  note  presented  by  G-eorge  Anldjo 
Jamieson  and  Francis  More,  chartered  aoconnt- 
ants,  Edinburgh,  the  liqoidators  of  the  Oalifomia 
Bedwood  Company  (Limited),  for  the  determina- 
tion of  certain  qnestions  in  the  liqnidation,  and 
to  have  the  Merchant  Banking  Company  of  Lon- 
don   (Limited),  '  debentnre-holders,    prohibited 
from  proceeding  with  a  snit  raised  by  them  in  the 
Oonris  of  New  York.     The  liqoidation  was  a 
Tolantaiy  winding-up  which  had  been    placed 
ander  supervision  of  the  Court. 

The  qnestions  for  determination  had  regard  to 
tfae  validity  of  the  debentures  in  the  hands  of  the 
Merchant  Banking  Company,  and  also  those  in 
the  hands  of  the  trustees  of  Mrs  Sarah  Wedder- 
iipoon,  and  the  rights  and  liabilities  attaching  to 
these  debentures.  The  Conrt  after  hearing  argu- 
ment upon  these  questions  ordered  a  proof  as 
stated  in  the  opinion  of  the  Lord  President  infra. 
In  regard  to  the  application  by  the  liquidators  to 
have  the  pruceedings  in  New  Tork  restrained,  the 
facts  were  these : — The  Merchant  Banking  Com- 
pany had  become  the  holders  of  seventy-three 
debentnres  of  the  company  for  the  amount  of 
£14,600.  These  debentures  were  to  be  payable 
to  the  Scottish  American  Investment  Company 
(Limited),  or  the  bearer,  upon  presentation  either 
at  the  ofSce  of  the  Bank  of  Scotland  in  London, 
or  at  the  office  of  Falkner,  Bell,  t  Co.  in  San 
Francisco.  Upon  22d  July  1886  their  manager 
had  addressed  the  following  note  to  the  liquida- 
tors:—  "To  the  California  Bedwood  Company 
(Limited),  and  Messrs  Jamieson  and  More,  the 
Liquidators  of  the  said  Company.  Take  Notice, 
that  the  Merchant  Banking  Company  of  London 
(Limited)  claim  to  be  creditors  of  the  said  Cali- 
fornia Redwood  Company  (Limited)  for  the  sum 
of  £14,600  principal  money,  and  for  interest  on 
the  said  prinoipid  money  from  the  date  of  the 
last  payment  of  the  same  ;  and  that  they  so 
claim  in  respect  of  73  bonds,  mortgage  bonds  or 
debentures  of  the  said  company,  each  for  the 
sum  of  £200,  and  numbered  respectively  28  to  99,  ' 
both  inclusive,  and  601 :  And  further  Tedce  Notice, 
that  these  presents  are  without  prejudice  to  the 
tights  of  the  said  Merchant  Banking  Company  of 
London  (Limited),  as  owners  of  the  said  bonds, 
and  their  recourse  in  respect  of  the  same  in  the 
TJnited  States  of  America  or  elsewhere.  Dated 
the  32d  day  of  July  1885." 

The  liquidators  had  previously  published  in  the 
Edinburgh  Oatette,  and  in  Scottish  and  English 
newspapers,  a  notice  dated  23d  June  1886,  in 
these  terms: — "The  creditors  of  the  above- 
named  company  are  requested   to  lodge  their 


claims,  together  with  the  vonchers  thereof,  with 
the  undersigned  within  one  month  from  this 
date,  with  a  view  to  the  claims  being  adjudicated 
npon."  They  also  published  in  Scottish  and 
English  newspapers  the  following  notice  dated 
16th  July  1886: — "The  debenture-holders  and 
other  creditors  of  the  above-named  company  are 
reminded  that  their  claims  should  be  lodged  with 
the  liquidators  on  or  before  the  28d  inst."  Cor- 
respondence passed  between  the  manager  of  the 
bank  and  Mr  Jamieson,  one  of  the  liquidators,  in 
regard  to  the  bank's  claim,  which  is  referred  to 
in  the  opinion  of  the  Lord  President. 

On  1st  May  1886  the  Merchant  Banking  Com- 
pany raised  an  action  in  the  Supreme  Conrt  of 
New  York  for  payment  of  $77,000,  being  the 
amonnt  of  the  debentnres  they  held,  with  in- 
terest, against  the  Central  Trust  Company  of  New 
York.  Upon  the  back  of  each  of  the  debentnres 
there  was  a  certificate  to  this  effect: — "It  is 
hereby  certified  that  this  debenture  is  one  of  a 
series  numbered  from  1  to  2600  entitled  to  the 
benefit  of  the  indenture,  assignation,  declaration 
of  tmst,  and  agreement  referred  to  in  the  fore- 
going debenture,  dated  Ist  November  1883,"  the 
certificate  being  signed  by  one  of  the  (nistees 
under  the  deed. 

This  indenture,  assignation,  declaration  of 
tmst  and  agreement  referred  to  in  the  certificate 
and  in  the  body  of  the  deed  as  a  security  for  the 
sum  was,  as  stated  in  the  respondents'  answers, 
a  deed  by  which,  "inter  alia,  npon  the  recital 
that  the  California  Bedwood  Company,  Limited, 
had  resolved  to  issue  debentnres,  and  that  it  was 
expedient  to  provide  security  for  the  repayment 
thereof,  and  upon  the  further  recital  that  the 
California  Bedwood  Company  (a  company  organ- 
ised under  the  laws  of  the  State  of  California) 
had  conveyed  to  the  Central  Trust  Company  of 
New  York  (a  company  formed  according  to  the 
laws  of  New  York  State,  United  States  of 
America)  certain  real  property  in  the  State  of 
California,  by  deed  ex  facie  absolute,  but  truly  in 
tmst,  for  the  purposes  thereinafter  declared,  the 
said  Central  Trust  Company  of  New  York  de- 
clared that  they  held  the  said  real  property  in 
trust  for  the  holders  of  the  said  debentures,  and 
for  payment  of  the  principal  sums  and  interest 
therein  stipulated." 

The  liquidators  stated — "  The  cause  of  action 
in  the  said  suit  is  the  same  as  that  already  raised 
by  the  said  Merchant  Banking  Company  in  the 
liquidation,"  and  that  the  Court  of  Session,  as 
being  the  Court  of  Liqnidation,  was  the  appro- 
priate one  for  disposing  of  the  questions  between 
the  parties.  They  founded  on  section  87  of  the 
Companies  Act  1862,  made  applicable  by  section 
151  to  liquidations  under  supervision,  which  pro- 
vides— "When  an  order  has  been  made  for  wind- 
ing-up a  company  under  this  Act,  no  suit,  action, 
ot  other  proceeding  shall  be  proceeded  with  or 
commenced  against  the  company,  except  with 
the  leave  of  the  Court,  and  subject  to  su(^  terms 
as  the  Court  may  impose." 

The  respondents  stated  that  they  were  a  com- 
pany incorporated  under  the  Companies  Act 
1862,  having  their  registered  office  in  London. 
They  submitted  "that  the  respondents  are  not 
subject  to  the  jurisdiction  of  the  Conrt ;  that 
there  are  no  grounds  for  restraining  the  respon- 
dents from  prosecuting  an  action  against  a 
foreign  company  holding  real  estate  in  a  foreign 
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ooontry,  the  grounds  of  which  action  could  not 
be  entertained  or  disposed  of  by  the  Oonrt  of 
Session." 

Argued  for  the  liqaidators— The  Oonrt  had 
power  either  under  the  Companies  Acts  or  at 
common  law  to  restrain  the  proceedings  in  New 
York,  proTided  they  had  jurisdietion  orer  the 
Merohuit  Banking  Company.  They  had  juris- 
diction because  of  the  claim  lodged  by  the  bank 
in  the  liquidation.  If  it  had  been  a  claim  in  a 
sequeatration  there  conld  have  been  no  dunbt 
about  the  matter— Ztmbay  7.  Fotenon,  July  10, 
1840,  2  D.  137S ;  Young  v.  Barday,  iitj  27, 
1846,  8  D.  774 ;  Standard  Property  Investment 
Co.,  Deo.  12,  1884,  12  H.  828.  Bat  a  ol^m  In  a 
liquidation  under  snperrision  was  just  in  the 
same  position.  The  Central  Trust  Company  was 
so  identified  with  the  company  in  liquidation  as 
to  make  the  Companies  Act  applicable.  At 
common  law  the  proceedings  should  be  re- 
strained; everythiDg  should  be  disposed  of  in 
the  liquidation,  and  the  Scottish  company  was 
the  proper  contradictor  of  the  Merchant  Banking 
Company — LiquidatonofOu  GaUfomia  Bedmood 
Co.  y.  Waiker,  March  19,  1886, 13  B.  810;  Uqui- 
datoTB  of  the  Paeifle  Goatt  Mining  Co.  y.  WaUcer, 
March  19,  1886,  IS  B.  816. 

Argued  for  the  Merchant  Banking  Company — 
There  was  no  jurisdiction.  There  had  been  no 
Toluntary  submission  on  the  part  of  the  bank  to 
the  Scottish  Courts.  The  claim  was  not  properly 
speaking  a  claim  in  the  liquidation,  but  merely  a 
certioration  to  the  liquidators  of  the  existence  of 
the  debt.  The  bank  did  not  know  that  the  liqui- 
dation was  not  a  voluntary  one.  The  Companies 
Act  did  not  apply  to  restraining  proceedings  such 
as  these— Oiiientoi  inland  Stfam  Co.  ex  parte 
Seinde  Railway  Co.,  L.B.,  9  Chan.  App.  657. 
There  had  always  been  a  recognised  distinction 
between  proceedings  in  whi<£  a  creditor  was 
trying  to  seoure  a  preference,  and  those  in  which 
he  was  only  trying  to  make  good  his  security. 
The  Court  would  exercise  their  power  in  the  one 
case  but  not  in  the  other — AwoU  Hydropathie 
Co.,  March  19,  1886,  18  B.  818.  There  were  no 
grounds  for  restraining  the  proceedings.  The 
action  was  not  truly  one  against  the  company  in 
liquidation,  but  against  a  third  party,  and  the 
question  was  whether  the  property  held  by  that 
third  party  belonged  to  the  company  in  liquida- 
tion or  to  the  bank.  If  the  question  were  to  be 
tried  in  Scotland  the  bank  would  be  deprived  of 
the  benefit  of  certain  oonsideiations  of  which  they 
could  only  take  advantage  in  America.  Scot- 
land was  not  the  convenient /OT^m.  The  deben- 
tares  were  issued  in  California,  and  referred  to 
real  property  there,  and  they  were  payable  in 
England  and  California — Qnthrie's  Savigny,  227  ; 
Jonet  T.  Oedde»,  1  Phillip's  Chano.  Ca.  724; 
(7an«»  Co.  v.  Maelaren,  5  Clark  (H.  of  L.)  416. 
Even  if  the  Scottish  Court  were  to  hold  that  the 
bonds  were  valid,  that  would  not  be  retjudieata 
in  New  York. 

At  advising — 

LosD  Fbksidxnt— In  this  liquidation  the  liqui- 
dators desire  to  have  certain  questions  determined 
which  have  arisen  between  them  and  the  two  sets 
of  respondents — the  one  being  the  trustees  of 
Mrs  Sarah  Wedderspoon,  and  the  other  being 
the  Merchant  Banking  Company  of  London, 
Limited. 


The  questions  which  the  liquidators  hava  pro- 
pounded are — "(1)  Whether  the  said  debentorss 
are  valid  documents  of  debtf  (:!}  Whether  the 
holders  of  the  said  debentures  have  a  tight  of 
action  under  the  same  ?  (3)  Whether  the  liqui- 
dators have  a  right  to  plead  in  answer  to  the 
claims  of  the  holders  the  def  enees  competent  to 
them  against  the  former  holders,  Falkner,  Bell, 
ft  Company,  or  James  Davidson  Walker,  and  to 
set  off  their  daim  for  repayment  of  the  promo- 
tion money  or  oommiuion  against  the  amonnt  of 
the  said  debentures  7  And  (4)  Whether  the  liqni- 
daton  are  boond  to  pay  the  amonnt  in  the  said 
debentures  to  the  holders  thereof?"  Now,  the 
answers  to  these  questions  have  involTed  the 
discussion  of  many  important  mattaia,  and  at 
present  the  Court  is  not  in  a  position  to  give 
judgment  upon  any  of  them.  Questions  of  fact 
have  been  raised  upon  the  one  side  and  upon  tlM 
other  by  the  liquidators  as  well  as  by  the  Mer- 
chant Banking  Company  and  Mrs  Wedderspoon's 
trustees.  Till  these  questions  are  cleared  up  I 
think  it  would  be  unsafe  to  pronounce  any  judg- 
ment 

But  while  I  am  for  taking  the  course  of  send- 
ing the  case  to  proof  on  all  these  questions,  there 
is  a  preliminary  matter  that  requires  to  be  dis- 
posed of,  and  that  is,  whether  the  action  raised  by 
the  Merchant  Banking  Company  in  the  state  of 
New  York  should  be  allowed  to  proceed,  or 
whether  the  respondents  should  not  be  prohibited 
from  going  on  with  these  proceedings  ? 

The  application  to  stay  these  proceedings  was 
rested  partly  on  the  sections  of  the  Companies 
Act  uf  1862  and  partly  on  the  common  law  right 
of  the  Court  to  prohibit  parties  from  proceeding 
with  actions  in  regard  to  matters  that  are  tvb 
judiee  here  if  the  Court  has  jurisdiction.  In 
that  case  I  think  the  prohibition  should  take  the 
form  of  an  interdict  founded  on  the  common 
law  right  inherent  in  the  Court,  but  everything 
depends  upon  the  question  of  jurisdiction.  This 
question  is  one  with  which  Ilrs  Wedderspoon's 
trustees  are  not  concerned  ;  they  offer  no  objec- 
tions, and  have  taken  no  proceedings.  As  regards 
the  Merchant  Banking  Company  it  is  said  that 
they  are  claimants  in  the  liquidation,  and  though 
that  has  been  made  matter  of  dispute,  I  do  not 
think  the  matter  is  open  to  argument  I  think 
they  plainly  are  claimants.  They  have  lodged  a 
claim  which  is  in  these  terms  :— "Take  Notice, 
that  the  Merchant  Banking  Com}>any  of  London, 
Limited,  claim  to  be  creditors  of  the  said  Cali- 
fornia Bedwood  Company,  Limited,  for  the  sum 
of  £14,600  principal  money,  and  for  interest  on 
the  said  principal  money  from  the  date  of  the 
last  payment  of  the  samei  and  that  they  ao 
claim  in  respect  of  73  bonds,  mortgage  bonds, 
or  debentures  of  the  said  company,  each  for  the 
sum  of  £200,  and  numbered  respectively  28  to 
99,  both  inclusive,  and  601 :  And  farther,  Take 
Notice,  that  these  presents  ore  without  prejodioe 
to  the  rights  of  the  said  Merchant  Banking  Com- 
pany of  London,  Limited,  as  owners  of  the  said 
bonds,  and  their  recourse  in  respect  of  the  same 
in  the  United  States  of  America  or  elsewhere. 
Dated  the  22d  day  of  July  1885."  This  docu- 
ment is  addressed  "To  the  California  Redwood 
Comptmy,  Limited,  and  Messrs  Jamieson  and 
More,  the  Liquidators  of  the  said  Company." 

Now,  ex  fade  of  this  document  there  cannot  be 
any  question  as  to  its  being  a  claim  by  oreditors 
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of  the  company  to  Teceive  the  sum  of  £14,600  in 
the  liquidation  of  the  oompany.  With  regard  to 
the  Teseiration  at  the  oonolnsion,  I  think  that 
instead  of  detracting  from  the  character  of  the 
doonment  as  a  claim  it  only  makes  it  the  more 
dear;  for  a  reservation  of  their  right  to  take 
proceiBdings  elsewhere  oonld  have  no  meaning 
unless  the  banking  company  were  claiming  in 
the  liquidation.  But  farther,  this  claim  was 
lodged  in  paisnance  of  a  notice  published  in  the 
Edinburgh  Qoutette  calling  on  all  creditors  to 
lodge  their  claims  with  a  view  to  their  being 
adjudicated  npon  by  the  liquidators.  Then, 
farther,  the  debenture  holders  and  other  creditors 
were  reminded  by  a  notice  published,  not  in  the 
OatttU,  but  in  yazious  newspapers  here  and  in 
London,  that  their  claims  should  be  lodged  with 
the  liquidators  on  or  before  the  23d  July  1885. 
And  it  is  in  answer  to  these  notices  that  this  claim 
was  lodged.  It  was  reoeiTed  by  the  liquidators 
just  as  any  other  claim,  for  on  23d  July  1885 
Mr  Jsmieson,  one  of  the  liquidators,  wrote  to 
the  manager  of  the  Merchant  Banking  Oompany 
— "Tour  claim  has  been  received,  and  you  will 
next  week  receive  our  deliverance  upon  it." 
Now,  if  the  bank  did  not  intend  that  it  should  be 
treated  as  a  claim,  they  should  have  written  on 
receipt  of  that  letter  to  say  that  it  was  not  a 
claim ;  but  instead  of  that  on  7th  Angost  1886 
they  write  and  say —  "  With  reference  to  our  own 
claim  we  gather  that  we  shall  shortly  receive 
from  you  some  formal  '  deliverance '  npon  the 
same."  Then  on  18th  August  they  again  write — 
"We  shall  feel  greatly  obliged  if  you  can  kindly 
favour  us  with  your  promised  '  deliverance. ' " 

After  all  that,  I  think  it  is  vain  for  the  Banking 
Oompany  to  attempt  to  say  that  they  have  not 
lodged  a  formal  claim  in  the  liquidation,  and 
therefore  I  am  of  opinion  that  the  Court  have 
jorisdiction  over  the  respondents,  the  Merchant 
Banking  Company,  and  that  their  plea  to  the 
contrary  effect  should  be  repelled. 

I  am  fnrther  of  opinion  that  the  respondents 
should  be  interdicted  and  prohibited  from  pro- 
ceeding farther  in  the  suit  at  their  instance  in 
New  York  until  the  questions  raised  here  have 
been  disposed  of. 

LoBD  MuBE  concurred. 

LoBD  SHAm) — I  am  of  the  same  opinion. 

The  argument  maintained  for  tiie  debenture 
holders  was  that  the  mere  giving  in  of  this  claim 
was  of  no  more  weight  than  the  rendering  of  a 
claim  by  a  trader  to  his  debtor,  and  was  not  in 
any  way  analogous  to  lodging  a  claim  in  a  seques- 
tn^on.     I  do  not  think  that  argument  sound. 

When  nnder  supervision  of  the  Court  a  com- 
pany  is  being  wound-up,  and  an  order  has  been 
pronounced  that  the  funds  recovered  are  to  be 
held  for  the  purpose  of  meeting  the  claims  of 
creditors,  I  think  a  claim  made  in  these  circum- 
stances is  the  same  as  a  claim  lodged  in  a  seques- 
tration. This  is  a  liquidation  under  supervision, 
and  I  think  that  creditors  who  make  claims  in 
such  a  liquidation  are  in  the  same  position  as 
creditors  who  lodge  claims  in  a  sequestration, 
with  regard  to  the  jurisdiction  of  this  Court. 

I  therefor  concur  that  the  Merchant  Banking 
Oompany  should  be  interdicted  from  taking 
farther  proceedings  in  New  Tork. 

LoBD  Adam  concurred. 


The  Court  pronounced  this  interlocutor : — 
"Allow  the  amended  note  and  answers  to 
be  received  and  to  form  part  of  the  proceed- 
ings ;  and  having  heard  counsel  on  the 
amended  note  for  the  liquidators,  and 
amended  answers  for  the  Merchant  Banking 
Company,  and  for  Wedderspoon's  execu- 
tors, Repel  the  objections  to  the  jurisdic- 
tion of  this  Court  stated  by  the  Merchant 
Banking  Company:  Interdict  and  prohibit 
the  said  Merchant  Banking  Oompany  from 
further  proceeding  with  a  suit  or  action 
instituted  by  them  against  the  Central  Trust 
Company  of  New  York,  in  the  Courts  of 
that  State,  until  the  questions  raised  under 
the  present  proceedings  shall  be  terminated, 
or  until  the  Court  shall  otherwise  order: 
Allow  the  parties  a  proof  of  their  averments, 
the  proof  to  proceed  before  one  of  the 
Judges  of  this  Court  on  a  day  to  be  after- 
wards fixed :  Grant  authority  to  the  Lord 
Ordinary  on  the  Bills  in  vacation,  on  the 
application  of  any  of  the  parties,  if  he  shall 
see  cause,  to  grant  diligence  and  commission 
for  recovery  of  documents,  and  for  examina- 
tion of  witnesses  in  America  or  elsewhere  : 
Ueserving  all  questions  of  expenses." 

Oonnsel  for  Liquidators — SoL-Oen.  Asher,  Q.O. 
— Gloag  —  H.  Johnston  —  Lorimer.  Agents — 
Davidson  &  Syme,  W.S. 

Counsel  for  Merchant  Banking  Company^ 
Graham  Murray  —  Salvesen.  Agents  —  GiU  & 
Pringle,  W.S. 

Counsel  for  Mrs  Wedderspoon's  Trustees  — 
Graham  Murray — W.  Campbell.  Agents — J.  & 
J.  GaUetly,  S.S.C. 


EIGfl  COURT  OF  JUSTIOIAET. 


Tuesday,  July  20. 

BARTLEMORK  V.  M'ALLISTBR. 

Juttidary    Gates— School— Education  (^SeoUand) 
Act  1888  (46  and  47  Viet.  cap.  56),  see.  10. 
Section  10  of  the  Education  (Scotland)  Act 
1883  enacts  that  "where  an  attendance  order 
is  not  complied  with  without  reasonable  ex- 
cuse, a  court  of  summary  jurisdiction,  on 
complaint  made  by  the  school  board,  may,  if 
it  think  fit,  impose  a  penalty,"  to.     JSM 
that  it  is  not  necessary  that  the  Court  of 
summary  jurisdiction  which  is  called  on  to 
enforce  an  attendance  order  should  be  (he 
Court  which  pronounced  such  order. 
On  10th  August  1885  the  J.  P.  Oourt  for  Renfrew- 
shire convicted  James  M'AIlister,  on  his  own  con- 
fession, of  contravening  the  Education  Acts  1873 
to  1883  by  failing  after  due  warning  to  secure 
the  regular  attendance  of  his  children  at  a  public 
or  inspected  school,  and  granted  an  order  in 
terms  of  see.  9  of  the  Act  of  1883  ordering  the 
ohildren  to  attend  Lochwinnooh  Public  School. 

On  29th  October  he  was  prosecuted  before  the 
same  Court  for  failing  to  comply  with  the  attend- 
ance order,  and  on  his  own  confession  convicted 
and  fined  under  seo.  10  of  the  Act  of  1888. 


jiyiiized  by 


Google 


840 


The  Seoftiah,  IjOW  Beporter.^FoL  XXIII.    [' 


nwUoMra  r.  WABkUi, 


Oa  21st  Jnne  1886  he  wm  ohaigad,  on  a  oom- 
plaint  under  the  Summary  Jorisdiotion  (Scotland) 
Acts  1861  and  1881,  at  the  instanoe  of  the  Sohool 
Board  of  the  pariah  of  liochwinnooh,  before  the 
Sheriff-Sabstitute  of  Benfiew  and  Bnte  at  Pai»- 
ley  (Oowak),  with  "  haring  oontravened  the 
Education  (Scotland)  Acta  1872  to  1883,  actor 
or  art  and  i»rt  aggravated  by  preTiona  conTiction, 
in  so  far  aa  the  said  James  Id'Alliater  haTing,  on 
the  10th  day  of  August  1885  years,  been  tried 
before  the  Court  of  Her  Majesty's  Justices  of  the 
Peace  for  Benfrewshire  at  Loohwinnoch  for  a 
contravention  of  said  Acts,  and  the  said  Ooort 
having  on  said  date,  in  respect  of  the  judicial 
confession  of  the  said  Jamea  M'Allister,  found 
that  the  said  James  M'Allister  had  failed,  after 
due  warning,  to  secure  the  regular  attendance  of 
James  M'AUister  junior,  Arthur  M'Allister,  and 
John  M'Allister,  all  his  children  residing  with 
him,  at  some  public  or  inspected  school,  and 
having  granted  an  order  in  term*  of  sea  9  of 
The  Education  (Scotland)  Act  1833,  ordaining 
the  said  children  to  attend  Loohwinnoch  Public 
School  every  time  the  said  school  was  open,  and 
daring  the  whole  time  the  same  wag  open,  for  in- 
Btraotion  of  children  of  similar  age,  including  the 
day  fixed  by  Her  Majesty's  Inspector  for  his 
annnal  visit ;  yet  nevertheless  the  said  James 
M'Allister,  for  a  period  of  at  least  one  month 
preceding  the  date  hereof,  without  reasonable  ex- 
cuse, had  not  complied  with  said  attendance  order. " 

The  Education  (Scotland)  Act  1883  (46  and  47 
Vict  cap.  66),  sec.  10,  enacts  that  "where  an 
attendance  order  is  not  complied  with  without 
reasonable  excuse,  a  Oonrt  of  summary  jurisdic- 
tion, on  complaint  made  by  the  sohool  board, 
may,  if  it  think  fit,  impose  a  penalty  not  ex- 
ceeding twenty  shillings,  with  expenses,  or  of 
imprisonment  not  exceeding  fourteen  days.  A 
complaint  under  this  section  shall  not  be  repeated 
at  any  less  interval  than  one  month." 

The  Sherilf-Substitute  dismissed  the  case, 
holding  it  to  be  irrelevant  to  go  to  trial,  on  the 
ground  that  on  a  sound  construction  of  sec.  10 
of  the  Education  (Scotland)  Act  1883  the  Court 
of  Summary  Jurisdiction  which  is  called  on  to 
enforce  an  attendance  order  should  coincide  with 
the  Court  pronouncing  snob  order,  and  discharged 
the  prisoner  from  the  bar. 

The  prosecutor  took  a  Case,  in  which  the  ques- 
tions of  law  for  the  opinion  of  the  High 
Court  were : — "  1.  Is  it  competent  to  prosecute 
before  a  Court  of  Summary  Jurisdiction  a  com- 
plaint founded  on  alleged  non-compliance  with 
an  attendance  order  pronounced  by  a  different 
Court  of  Summary  Jnnadiction  7  2.  Should  such 
be  held  to  be  competent,  is  the  original  attend- 
ance order  examinable  as  to  the  grounds  on  which 
it  proceeded,  and  the  propriety  of  its  being  pro- 
nounced by  the  Court  before  which  it  is  produced, 
or  must  that  Court  assume  the  propriety  of  the 
order,  and  inquire  only  whether  or  not  it  has 
been  complied  with  ?  " 

There  was  no  appearance  for  the  respondent. 

After  hearing  the  counsel  for  the  appellant,  and 
without  delivering  opinions,  the  Court  sustained 
the  appeal,  reoalled  the  judgment,  and  remitted 
to  the  Sberifl-Substitnte,  with  five  guineas 
expenses. 

Counsel  for  Appellant— James  Beid.  Agents 
— Gordon  Fetrie  &  Shand,  S.S.C. 


Tuetday,  July  20. 

CBICHTON  V.  FORFAB  <X)UNTT  BOAD 
TRUSTEES. 

JvUitiairy  Can* — Loeomotm*  Amendment  (Snrf- 
lan^  Aet  1878  (41  and  42  VieL  cap.  58),  wml 
6  and  7— Bead— Road  TrutU»—Po¥)er  te 
Frame  Byetaat—ByelaiM  when  Confirmed  not 
Bv^feet  to  Seriett  qf  OourL 

The  IioeomotiTes  Amendment  (Sootland) 
Act  1878,  section  6,  empowans  the  road 
authority  in  oounties  or  bnighs  to  make  bye- 
laws  "  for  regulating  the  nae  of  looomotives 
npon  any  highway,  or  preventing  or  regu- 
lating such  use  upon  every  bridge  where 
such  authority  is  aatisfied  that  Bn<di  use 
would  be  attended  with  danger  to  the  pub- 
lic "  owing  to  the  unfitness  for  aneh  use  of 
such  bridge  or  highway.  Section  7  providss 
that  no  such  byelaw  ^lall  be  of  any  validity 
until  it  has  been  submitted  to  and  ai^mved 
by  the  Secretary  of  State.  On  a  oomplaint 
at  the  instance  of  road  trustees  agatnat  the 
proprietor  of  a  traction-engine,  Juid  that  it 
was  not  vUra  tirti  of  the  road  tmsteee  to 
consider  the  special  circumstances  of  every 
case  in  framing  their  byelaws,  and  that  they 
were  therefore  entitled  to  order  waggons  in- 
tended to  be  drawn  by  locomotives  to  be  so 
constructed  as  to  suit  the  special  cironm- 
stances. 

Opinion(jp«r  Lord  M'Laren)  that  the  Court 
had  no  power  to  review  the  byelawa  when 
confirmed  by  the  Secretary  of  State,  and 
that  this  confirmation  gave  them  the  anthoiity 
of  an  Act  of  Parliament. 
This  was  a  complaint  under  the  Summary  Juris- 
diction (Scotland)  Acts  1864  and  1881,  at  the 
instanoe  of  the  Forfar  Boad  Trustees,  in  which 
William  and  John  Crichton  were  charged  before 
the  Sheriff-Substitute  (Bobzbtson)  at  Forfar  with 
"  a  contravention  of  the  byelaws  for  regulating 
locomotive  traffic  on  the  Forfarshire  highways, 
framed  under  the  provision  of  the  Looomotives 
Amendment  (Scotland)  Act  1878,  in  so  far  as 
they,  the  said  William  Crichton  and  John 
Crichton,  the  said  William  Crichton  being  in 
charge  of  the  engine  and  waggons  after  mentioned, 
did  both,  and  each  or  one  or  other  of  them, 
cause  to  be  driven  (on  Friday  7th  May  1886, 
from  Denoon  Law  Quarry  along  the  Cookston 
and  Holemill  Boad,  to  the  Free  Church  of  Airlie, 
and  along  the  Blackhill  and  Meigle  Boad  from 
said  Free  Church  of  Airlie  to  the  Service  Boad  to 
Littleton  Farm,  both  roads  in  the  oounty  of 
Forfar,  and  under  the  management  of  the  said 
County  Boad  Tmsteea)  a  traction-engine  and 
two  waggons  belonging  to  them,  the  said  William 
Crichton  and  John  Crichton,  which  waggons  are 
not  oonstmoted  so  that  the  wheels  shall  not  tak- 
low  in  the  same  track." 

The  Looomotives  Amendment  (Sootland)  Act 
1878  (41  and  42  Vict.  cap.  58),  section  6,  enacts 
that  "the  road  authority  of  any  county  or  bnrgh 
may  make  byelaws  as  to  the  hours  daring  which 
locomotives  are  not  to  pass  over  the  highways 
situate  within  the  areas  respectively  above  men- 
tioned, the  hours  being  in  all  cases  conaecntive 
hours,  and  no  more  than  eight  out  of  the  twenty- 
f oar,  and  for  regulating  the  use  of  looomoUvee 
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npon  any  highway,  or  prerenting  or  regulating 
Bnoh  nae  npon  every  bridge  where  snoh  authority 
is  gitiifled  that  snoh  use  would  be  attended  with 
danger  to  the  pnblic,  from  the  narrowness,  in- 
olination,  or  imperfect  oonstraction  of  snoh  high- 
way or  bridge  respectively ;  and  any  person  in 
charge  of  a  locomotive  acting  contrary  to  such 
byalaw  shall  be  liable  to  a  fine  not  exceeding  £6." 

Section  7  enacts  that  "  a  byelaw  made  tinder 
the  Act,  and  any  alteration  made  thereon,  and 
any  repeal  of  a  byelaw,  shall  not  be  of  any 
validity  nntil  it  has  been  snbmitted'to  and  con- 
firmed by  the  Secretary  of  State." 

The  fonrth  of  the  byelaws  framed  onder  the 
provisions  of  this  statnte  by  the  Forfar  Oonnty 
Boad  Trustees  directs  that  "the  tires  of  the 
wheels  of  waggons  or  carriages  for  the  convey- 
ance of  merchandise,  drawn  by  any  locomotive, 
shall  not  be  less  than  the  width  specified  in  the 
fourth  section  of  the  Locomotive  Act  1861,  and 
shall  be  constmcted  so  that  the  wheels  shall  not 
follow  in  the  same  track;  and  no  locomotive 
shall  pass  along  the  same  track  as  that  made  by 
the  previous  locomotive  which  has  passed  along 
the  same  highway." 

At  the  trial  the  charge  as  against  John  Crichton 
was  withdrawn.  WilUam  Crichton — objections 
to  the  relevancy  being  repelled — pleaded  not 
gnSty.  The  Sheriff-Snbstitate  convicted  him, 
and  fined  him  lOs.  6d.  of  modified  penalty,  and 
£8  of  expenses,  and  failing  payment  ordered  him 
to  be  imprisoned  for  seven  days.  William  Orich- 
ton  brought  this  bill  of  suspension,  and  pleaded, 
inter  dt^ — "(1)  The  respondents  not  having 
averred  in  the  said  complaint  that  the  said  bye- 
laws  bad  been  confirmed  by  the  Secretary  of 
State,  the  said  complaint  was  irrelevant,  and 
ought  to  be  qnashed,  with  all  that  has  followed 
thereon.  (8)  The  byelaw  as  to  the  oonstraction 
of  wa^ODS,  under  which  the  oomplainer  was 
convicted,  having  been  ultra  viru  of  the  respon- 
dents, the  whole  proceedings  were  bad,  and  ought 
to  b«  quashed." 

It  was  argued  for  the  oomplainer  that  the  pro- 
visions of  the  statute  as  to  oonstraction  conld  not 
be  supplemented  by  byelaws.  It  was  not  men- 
tioned in  the  complaint  that  these  byelaws  had 
been  sanctioned  by  the  Secretary  of  State,  but 
until  they  had  been  confirmed  by  him  they  were 
inoperafiTe. 

Oonnsel  for  the  respondents  were  not  called 
on. 

At  advising — 

LoBD  MILKEN — ^The  Locomotive  Amendment 
(Scotland)  Act,  under  which  these  byelaws  are 
made,  is  of  great  practical  importance  to  local 
authorities,  and  it  is  very  desirable  that  no 
obstacle  be  placed  in  the  way  of  their  execution. 
Unless  the  use  of  locomotives  were  regulated,  it 
would  be  impossible  to  carry  on  the  regular 
traffio  of  the  country.  Oertaui  limitations  are 
imposed  with  respect  to  the  times  at  which  loco- 
motives may  pass  over  the  highways,  and  with 
respect  to  the  use  of  the  highways  and  bridges. 
Now,  it  Is  to  be  observed  that  the  kind  of  limita- 
tion may  be  very  different  in  different  places. 
And  accordingly,  instead  of  enacting  a  series  of 
hard  and  fast  rules  for  the  whole  country,  the 
Legislature  has  dealt  with  the  matter  by  making 
certain  enactments  of  a  general  character  and 
i^>pUcation,  and  granted  power  to  the  Secretary 


of  State  to  confirm  such  byelaws  as  the  local 
authorities  may  recommend  as  beneficial  for  the 
counties.  NoW,  aeoording  to  the  argument  sub- 
mitted to  oa,  it  is  vUra  viret  of  the  local  authori- 
ties to  make  byelaws  affecting  the  construction  of 
conveyances  attached  to  locomotives.  Bat  it 
seems  a  very  diflleolt  matter  to  regulate  the  use 
of  locomotives  on  roads  without  regulating  the 
use  of  the  conveyances  attached  to  them.  A 
locomotive  is  not  a  carrying,  it  is  a  drawing 
machine.  It  seems  quite  dear  upon  the  statute 
that  the  regnlations  of  the  nse  of  locomotives 
must  include  considerationB  as  to  the  kind  of 
vehicles  to  be  drawn  by  them.  No  doubt  the 
statnte  gives  authority  as  to  the  absolute  require- 
ments. Bat  while  these  may  be  necessary  on  all 
roads,  there  may  be  oases  where  the  bridges  are 
slight  or  the  roadways  unsuited  in  construction 
for  carrying  heavy  trafBo,  and  in  such  cases  fur- 
ther restrictions  may  be  necessary. 

While  the  framing  of  reasonable  byelaws  is 
quite  within  the  powers  conferred  by  the  statute, 
I  do  not  think  that  the  exercise  of  that  power  is 
subject  to  the  review  of  a  court  of  law.  That 
has  been,  I  think,  committed  by  Parliament  to  a 
different  authority— I  mean  Uie  Secretary  of 
State.  AVhen  these  byelaws  have  been  confirmed 
by  him  they  became  as  much  a'  part  of  the  statnte 
as  if  they  were  included  in  a  schedule,  and, 
until  rescinded  in  some  particular  way,  a  court  of 
law  cannot  determine  their  validity.  It  is  not 
necessary  to  decide  this  question  in  the  present 
case.  I  only  throw  out  the  suggestion,  as  matter 
worthy  of  consideration,  that  it  is  not  to  be  taken 
as  matter  of  course  that  the  Court  can  deal  with 
them  as  byelaws  framed  merely  by  a  local 
authority. 

LoBD  0BAlOHii.t. — I  entirely  concur  with  Lord 
U'Laren.  I  think  the  power  conferred  by  the 
statute  wonld  be  of  little  use  if  the  local  authori- 
ties were  not  entitled  to  take  into  account  the 
local  circumstances. 

With  regard  to  what  has  fallen  from  Lord 
M'Laren  as  to  the  effect  of  confirmation  of  bye- 
laws by  the  Secretary  of  State,  I  think  his  view 
of  the  matter  is  commended  by  its  reasonable- 
ness, bat  I  do  not  think  it  necessary  to  express 
my  opinion  upon  that  question  at  present 

LoBD  JtTsnas-CuEUK — This  complaint  has  been 
brought  on  an  entire  misreading  of  the  Act  of 
Parliament.  The  local  anthoritiea  are  entitled  to 
regulate  the  traffic,  and  accordingly  they  are 
entitled  in  dealing  with  it  to  consider  the  con- 
struction of  the  roads  and  bridges  over  wliich 
and  the  times  at  which  such  traffic  is  to  pass.  It 
is  simply  the  use  of  the  locomotive  that  is  to  be 
regulated. 

I  think  there  is  a  great  deal  in  what  Lord 
M'Laren  has  said  as  to  the  nature  of  the  byelaws 
when  confirmed.  I  think  they  are,  until  re- 
scinded, as  conclosive  as  if  they  were  in  a 
schedule  to  the  Act.  It  is  not,  however,  neces- 
sary to  determine  this. 

The  Court  ref  tised  the  bill,  with  seven  guineas 
expenses. 

Counsel  for  Oomplainer— Rhind — A.  8.  D. 
Thomson.    Agent— W.  Officer,  S.S.O. 

Oounsel  for  Bespondents— Guthrie.    Agent»— 
I  3.  0.  Brodie  &  Sons,  W.S. 
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[Sheriff  <Jo(irt«f  Forfar. 
UACKINTOSB  V.  METCALFE. 

Jwttitiary    Catet  —  OomfiUUni'—^'^riidieliim  — 
Loous — Summary  Procedure  Act  1864,  lee.  5. 
Where  a  complaint  does  not  set  forth  a 
loeu»  within  the  jarisdiotioa  it  is  altogether 
nnll,  and  the  Jndge  has  no  pover  to  allow  an 
amendment  stating  a  locuB  la  respect  of  the 
provisious  of  the  ijammary  Procedure  Act  1864 
giving  him  power  to  allow  any  amendment  so 
as  to  rectify  mistakes  in  snbstance  or  form. 
Friendly  Soeiely— Friendly   Sodetie*  Act   1875 
(88  and  39  VicL  eaf.  60),  »ee».  SO  and  83. 

A  person  was  charged  nnder  the  Friendly 
Societies  Aot  187A  with  having  attempted  to 
transfer  a  certain  member  of  a  friendly  society 
to  another  society  without  that  member's 
written  consent,  and  was  convicted  '*of  the 
offence  charged."   Held  that  such  a  charge  is 
relevant,  and  having  regard  to  sec,  33  of  the 
Aot  was  sufficiently  specific,  and  that  it  was 
unnecessary    that    the    conviction    should 
specify  the  act?  established  by  the  proof. 
William  George  Mackintosh  was  charged  in  a 
complaint    under    the    Summary    Jurisdiction 
(Scotland)  Acts  1864  and  1881,  at  the  instance  of 
William  Metcalfe  and  others,  as  trustees  of  the 
City  of  Glasgow  Friendly  Society,  with  a  contra- 
vention of  the  Friendly  Societies  Act  1876,  in 
so   far  as  on  the  15th  April   1886    he   (ilrst) 
attempted  to  transfer  Jonathan  Beattie,   farm 
labourer,  and  Jemima  M'Arthur  or  Beattie,  his 
wife,  both  residing  at  Gilrivie,  in  the  parish  of 
Dun   and  county  of   Forfar,   both  members  or 
persons  insured  in  the  City  of  Glasgow  Friendly 
Sooiety,  from  that  society  to  the  said  Pearl  Life 
Amorsnoe  CJompany,  Limited,  without  the  written 
consent    of    the    said    parties ;    and    (second) 
attempted  to  transfer  Bobert  Hurray  and  Alex- 
ander Hurray,  infant  children  of  and  residing 
with    Bobert    Hurray,    fisherman,    residing    in 
Queen  Street,  Gourdon,  Kincardineshire,  both 
members  or  persons  insured  in  the  said  Oity  of 
Glasgow  Friendly  Society,  from  that  society  to 
the  said  Pearl  Life  Assurance  Oompany,  Limited, 
without  the  written  consent  of  their  father,  the 
said  Bobert  Hurray,  as  their  guardian,  whereby 
the  appellant  was  liable  to  two  penalties,  each  of 
not  less  than  £1  and  not  more  than  £6,  recover- 
able at  the  suit  of  the  complainers,  who  were 
persons  aggrieved  thereby,  and  to  the  expenses 
of    the   prooeas,   and  faUing   payment   tiiereof 
immediately,  or  vrithin  a  specified  time,  to  be 
imprisoned  for  a  period-  not   exceeding   three 
monAs,  or  snch  more  limited  term  as  was  by  law 
provided  for. 

The  Friendly  Societies  Act  1876  (38  and  89 
Viot.  cap.  60),  sec.  30,  sub-sec.  (8),  enacts  that 
"No  mem1>er  of  or  person  insured  with  any 
society  can,  unless  in  the  case  of  an  amalgama- 
tion, transfer  of  engagement,  or  conversion  into 
a  oompany,  nnder  sec.  24  of  this  Act,  or  as 
respects  an  industrial  assurance  company,  of  an 
amalgamation  or  transfer  of  business  under  the 
Life  Assurance  Oompanies  Aot  1870,  become  or 
be  made  a  member  of,  or  be  insured  with,  any 
other  society,  without  his  written  consent,  or  in 


the  ease  of  an  infant,  withont  that  of  his  father 
or  other  guardian."  .  .  . 

Sub-sec.  12  enaots — "It  shall  be  an  offcnes 
under  this  Act  .  .  .  (fr)  If  any  petaon  attempt 
to  transfer  a  member  or  person  insuied  from  one 
sooiety  to  another  without  snoh  written  anseat 
as  herein  mentioned." 

Sec.  S3,  Bub-seo.  6,  enaots  that,  "In  any 
information  or  complaint  nnder  this  Aet  it  is 
sufficient  to  describe  the  offence  in  the  words  of 
this  Act,  and  no  exoeption,  exemption,  {Hoviao, 
exouse,  or  qnalifloation  accompanying  the  de- 
scription of  the  offence  in  this  Aot  need  be  speci- 
fied or  negatived." 

Hackintosh  was  oited  to  appear  on  7th  Hay 
1886,  and  on  that  day  he  appeared,  and  stated 
by  his  agents  objections  to  the  complaint,  initr 
alia,  on  the  following  grounds: — "(8)  That 
there  was  no  specification  of  the  loeui ;  (6)  tliat 
no  offence  was  charged  by  the  words  '  attempted 
to  transfer  .  .  .  withont  the  written  consent.'" 

"The  Sheriff-Substitute  allowed  the  complaint 
to  be  amended  by  the  insertion  of  atatemenia  to 
the  effect  (1)  That  the  said  Pearl  Liife  Insoranoe 
Oompany,  Limited,  was  an  industrial  assurance 
company  within  the  meaning  of  the  Friendly 
Societies  Aot  1875  ;  .  .  .  (8)  that  the  offence  fiiM 
charged  was  committed  '  at  Oilrivie,  or  at  some 
other  place  or  places  within  the  ooanty  of  Forfar 
to  the  oomplaiuers  unknown;'  and  (4)  that  the 
second  offence  charged  was  committed  at  '  Mon- 
trose, or  at  some  other  place  or  plaoea  within  the 
county  of  Forfar  to  the  complainers  unknown. " 
On  these  amendments  being  made  the  Sheriff- 
Substitute  repelled  all  the  objections  to  the  rele- 
vancy. The  accused  having  pleaded  not  goiltj, 
evidence  was  led  in  support  of  both  charges. 

The  second  charge  was  withdrawn.  ,0n  the 
first  the  Sheriff-Substitute  convicted  the  aocuaed 
of  the  offence  charged,  and  adjudged  him  to  pay 
to  the  Clerk  of  Oourt  the  sum  of  £2  steiliDg 
of  penalty,  with  the  sum  of  £3  sterling  of  ex- 
penses, and  failing  payment  within  five  days,  to 
be  imprisoned  for  the  space  of  seven  days. 

Haukintosh  took  a  Case.  In  the  Case  the  Sheriff - 
Substitute  (Liw)  stated  the  following  facts  as 
proved : — "  Jonathan  Beattie  and  his  wife  beoaae 
members  of  the  respondents'  sooiety  on  8d 
November  1884,  and  are  still  members.  Hr 
Beattie's  wife  had  known  the  appellant  aa  aa 
agent  for  the  respondents'  society  till  abont  a 
year  before  the  date  of  the  trial  (7th  May  1886). 
He  then  ceased  coming  ronnd  to  collect  their 
contribution  of  l|d.  a-week.  Afterwards  he  had 
become  a  collector  for  the  Pearl  Life  Insurance 
Company,  Limited.  He  lived  at  Ko.  60  King 
Street,  Montrose.  The  respondents'  society  and 
the  Pearl  Company  are  both  industrial  assurance 
companies  within  the  meaning  of  the  Friendly 
Societies  Aot  1876.  About  a  month  before  the 
date  of  the  trial  the  appellant  had  made  two  or 
three  calls  at  the  house  of  the  Beattiea  and  bad 
seen  Jemima  Beattie  there.  He  said  to  her  that 
the  Pearl  Oompany  offered  greater  benefits  than 
the  respondents'  society,  and  endeavoured  to 
persuade  her  to  change  their  insurance  from  the 
respondents'  society  to  the  Pearl  Oompany,  bat 
neither  she  nor  her  husband  ever  consented  to 
do  so.  A  week  after  the  appellant's  last  visit  a 
person  named  D.  B.  Duncan,  who  is  aiao  a  col- 
lector in  the  employment  of  the  Peail  Oompany, 
came  to  the  house  and  saw  Beattie  and  his  wtte. 
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and  endeavoaied  to  penoade  them  to  trtmsfeT 
their  insniance  from  the  lespondents'  aooiety  to 
the  Pearl  Company.  Daring  the  oonTeraation 
he  asked  and  got  a  sight  of  their  policy  with  the 
respondents'  society,  and  the  book  in  which  their 
payments  of  l^d.  a-week  were  noted.  He  did 
not  return  these  to  them ;  on  the  contrary,  he 
earned  them  off  with  him.  When  they  noticed 
this  Jemima  Beattie  went  ont  to  follow  him  and 
get  the  policy  and  book  back,  bnt  he  was  too  far 
off.  They  sent  their  boy  to  him  next  day  to  get 
the  papers  back,  bnt  he  returned  without  them. 
Subsequently  the  appellant  wrote  them  a  letter 
to  the  effect  that  the  book  Duncan  had  carried  off 
was  their  own,  and  they  could  do  with  it  as  they 
liked,  and  he  enclosed  a  premium  receipt-book  of 
the  Pearl  Oompany  bearing  his  name  and  address, 
and  also  bearing  that  they  were  insured  with  the 
Pearl  Oompany.  Neither  Beattie  nor  his  wife 
did  anything  on  the  receipt  of  this  letter.  They 
had  paid  nothing  to  the  Pearl  Oompany.  The 
witness  Dewar  is  the  superintendent  of  the  Pearl 
Oompany  for  the  Dundee  district.  He  supplies 
premium  receipt-books  in  blank  to  the  company's 
collectors  wheueyer  they  apply  for  them,  but 
policies  of  insurance  are  issued  direct  from  the 
head-offlce  of  the  company  in  London  to  the  col- 
lectors. That  company  has  a  form  for  the  written 
consent  of  members  of  other  friendly  societies  to 
their  transfer  to  theirs.  He  bad  received  such  a 
form  bearing  to  be  signed  by  Beattie  and  his 
wife,  and  attested  by  Duncan,  with  a  request 
from  either  Duncan  or  the  appellant  that,  acting 
on  the  signed  form,  he  should  get  a  policy  pre- 
pared at  the  head-offlce,  and  should  meantime 
issue  a  premium  receipt-book  in  blank.  Dewar 
issued  such  a  book  to  either  Duncan  or  the 
appellant,  and  it  was  the  same  book  as  the 
appellant  afterwards  sent  to  the  Beatties. 
Jemima  Beattie  had  bnmt  the  letter  she  had 
reoeiTed  from  the  appellant,  but  she  produced 
the  book  which  accompanied  it.  This  book  does 
not  show  whether  the  transaction  purported  to 
be  a  transfer  from  the  respondents'  society  to 
the  other,  or  a  new  and  separate  insurance. 
Dewar  had  recently  applied  to  the  London 
manager  of  the  Pearl  Oompany  for  the  transfer 
form,  but  had  again  returned  it  to  him.  It  was 
not  produced  or  put  to  the  pomplaineis'  witnesses. 
The  appellant's  calls  at  the  Beattie's  house  were 
spoken  to  only  by  Jemima  Beattie.  Her  husband 
stated  in  evidence  that  he  had  never  previously 
seen  the  appellant." 

The  questions  of  law  submitted  for  the  opinion 
of  the  Court  were — "  .  .  .  (2)  Was  the  complaint 
relevant  as  framed,  and  if  not,  had  the  Sheriff- 
Substitute  power  to  allow  the  amendments  which 
were  made?  (3)  Was  the  complaint  as  amended 
relevant?  .  ,  .  (5)  Was  evidence  of  the  facts 
above  set  forth  sufficient  to  warrant  the  Sheriff- 
Snbstitnte  in  convicting  the  appellant  ?  .  .  .  " 

It  was  argued  for  the  appellant  that  the  convic- 
tion was  bad  for  defect  in  form.  The  accused 
was  entitled  to  absolvitor  when  the  second  charge 
was  withdrawn.  There  was  no  proper  specifica- 
tion in  the  conviction  of  the  facts  upon  proof  of 
which  conviction  had  followed — Abbott  v.  Orant, 
May  26,  1882,  9  R.  (J.O.)  27.  There  was  no 
specification  of  the  locut.  This  was  a  fatal  objec- 
tion—Steewwon  V.  M'Lety,  Feb.  21,  1879,  6  B. 
(J.C.)  33;  MatTiaon  r.  Sou,  March  19,  1885, 
12  B.  (J.C.)  40.     Besides,  the  statutory  offence 


ooneisted  in  making  an  illegal  transference,  and 
upon  the  facts  proved  no  snoh  offence  had  been 
committed  by  the  accused. 

The  Court  indicated  that  they  desired  no  further 
argument  except  as  to  the  competency  of  adding 
the  locu»  to  the  complaint. 

It  was  argued  for  the  respondents  that  the 
words  of  the  5th  section  of  the  Summary  Pro- 
cedure Act  1864  were  sufBoiently  geneial- to  in- 
clude snoh  an  amendment.  Any  inference  that 
could  be  drawn  from  the  complaint  was  in  favour 
of  the  heui  being  within  the  Sheriff's  jurisdiction, 
for  it  was  there  said  that  the  Beatties  lived  at 
Oilrivie. 

At  advising — 

LosD  M'Labem — ^Tonr  Lordships  have  not 
thought  it  necessary  to  call  for  a  reply  except 
upon  the  want  of  specification  of  the  loeut.  Tbia 
is  an  important  point  as  it  bears  upon  the  juris- 
diction of  the  Sheriff.  It  is  now  admitted,  and 
it  appears  ex  fade  of  the  proceedings,  that  the 
complaint  did  not  specify  the  place  or  places 
where  the  alleged  crimes  were  committed.  It 
does  not  even  say  that  they  were  committed 
within  the  county  of  Forfar.  But  the  Sheriff- 
Substitute  allowed  an  amendment  to  be  made, 
and  the  question  is  whether  that  amendment  was 
rightly  ^owed.  The  loeut  is  a  very  material 
point,  especially  in  the  case  of  crimes  of  the 
peculiar  nature  here  charged,  viz.,  the  attempt 
to  transfer  the  members  of  one  friendly  society  to 
another  without  their  written  consent.  One  sees 
that  very  delicate  questions  of  jurisdiction  might 
be  raised  nnder  a  libel  of  this  description,  such 
as  whether  the  crime  was  committed  at  the  resi- 
dence of  the  transferee  or  at  the  office  of  the 
society's  agent.  Under  the  Summary  Procedure 
Act,  section  6,  power  is  conferred  upon  the  judge 
or  magistrate  to  amend  the  complaint,  and  to 
rectify  all  mistakes  in  substance  as  well  as  in 
form.  These  are  very  wide  words,  for  "sub- 
stance" and  "form"  include  really  everything 
in  the  libeL  The  question  here  is,  I  think,  partly 
solved  by  considering  what  is  meant  when  an 
action  is  dismissed  for  want  of  jurisdiction.  In 
that  case  "  want  of  jurisdiction  "  means  that  the 
Court  has  no  jurisdiction.  Now,  to  remedy  a 
defect  does  not  mean  to  transform  into  a  libel 
what  never  was  a  libeL  Bnt  before  the  Sheriff 
can  consider  the  complaint  at  all  he  must  have  a 
complaint  befoire  him  which  contains  the  essen- 
tials of  a  criminal  charge.  In  the  Stomoway 
case  [Matheton  v.  .Rom,  supra]  there  was  a  mis- 
description ;  a  mistake  was  made  as  to  the  date 
of  the  offence  charged,  and  the  Court  thought 
that  that  could  be  remedied.  Bnt  I  find  that  in 
giving  the  leading  opinion  Lord  Young  said — "I 
cannot  think  that  this  amendment  is  otherwise 
than  competent.  It  differs  from  an  amendment 
of  the  loeut  because  that  may  raise  a  question  of 
jurisdiction."  It  is  my  opinion  that  failure  to 
specify  the  loeut  is  the  kind  of  defect  which  cannot 
bie  rectified  by  amendment 

LoBD  Jnsrnox-Ci.zBK — I  am  entirely  of  the 
same  opinion,  although,  I  confess,  with  reluct- 
ance. In  my  opinion  the  specification  of  loeut  is  so 
essential  that  without  such  specification  there  is 
no  complaint.  It  is  not  a  defective  allegation;  it 
is  the  want  of  an  allegation  of  any  kind.  Such  a 
defect  is  especially  important  in   the  case  of 
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limited  juriadiotioii.  I  oannot  think  that  the 
power  to  uaend  conferred  by  the  Sammary 
JnriBdiotion  Aota  applies  to  suoh  a  oaee  as  this ; 
and  this  view  is  entirely  oonsistent  with  principle 
as  with  authority.  In  regard  to  all  the  matters 
I  should  not  differ  from  the  oonoloiions  at  which 
the  Ooort  below  has  artiyed. 

LosD  OsAiaHiiiii — Of  the  seyen  qneations  sab- 
mitted  for  the  opinion  of  the  Ooort  only  three 
were  the  snbjects  of  argument,  and  these  three 
were  all  that  were  left  for  judgment. 

The  first  was  whether  the  eyideooe  was  suffi- 
cient to  warrant  the  Sheriff-Substitute  in  oon- 
yioting  the  appellant  ?  the  second  was,  whether 
the  complaint  or  the  conyiction  waa  bad  for  want 
<A  speo^oation?  and  the  third,  whether  the 
Sheriff-Substitute  had  power  to  allow  of  the 
amendment  of  the  libel  in  respect  of  which  the 
libel  Itself  was  ultimately  held  to  be  relevant  ? 

With  reference  to  the  first  of  these  qnestions, 
it  does  not  appear  to  me  that  there  is  any  diffi- 
culty in  coming  to  a  decision.  The  contention 
of  the  appellant  was  that  nothing  could  amount 
to  an  attempt  to  transfer  unless  eyerything  had 
been  done  which  would  haye  accomplished  the 
transfer,  proyided  there  had  been  written  con- 
sent on  the  part  of  those  who  were  to  be  trans- 
ferred from  the  one  company  to  the  other.  This 
appears  to  me  to  be  an  extreme  and  an  erroneous 
contention.  What  may  amount  to  an  attempt  it 
is  unnecessary  to  define,  but  obviously  something 
leas  than  that  for  which  the  appellant  insists  may 
well  be  coneeiyed  to  be  sufficient.  I  do  not 
repeat  the  facts  which  have  been  found  proven 
by  the  Sheriff-Substitute,  but  upon  consideration 
of  these  I  think  there  was  enough  proof  to  war- 
rant the  Sheriff-Snbstitate's  conclusion  that  the 
attempt  libelled  had  been  established. 

The  appellant's  contention  on  the  second  ques- 
tion also  appears  to  me  to  be  erroneous,  for  sec- 
tion 88,  subsection  6,  of  the  Act  libelled — 88  and 
89  Vict  cap.  60 — enacts,  that  in  any  information 
or  complaint  under  this  Aot  it  is  sufficient  to  de- 
scribe the  offence  in  the  words  of  this  Act,  &a. , 
and  no  exception,  exemption,  promio,  excuse,  or 
qualification  accompanying  the  description  of  the 
offence  in  this  Act  need  be  specified  or  negatived. 
This  i«ally  has  been  followed,  and  consequently 
as  the  statnte  is  satisfied  it  is  impossible  to  hold 
that  there  is  a  want  of  due  specification.  The 
appellant,  howerer,  altematiyely  contends  that  if 
the  complaint  is  not  irrelevant  from  want  of  speci- 
fication the  oonyiotion  most  be  bad,  because  it 
merely  convicts  Uie  appellant  "of  the  offence 
obarsed,"  and  ordains  him  to  pay  the  specified 
penuty.  Thus  there  is  specification  of  the  facts 
constitnting  the  offence  neither  in  the  complaint 
nor  in  the  con-lotion,  but  that  is  dne  to  the  provi- 
sion in  the  statnte.  No  doubt  that  refers  only  to 
the  complaint,  but  there  is  nothing  in  it  that  in 
f erenUally  imposes  an  obligation  of  setting  forth 
in  the  judgment  the  facts  that  have  been  proved, 
and  which  ordinarily  are  in  the  complaint  itself. 
Nor  is  there,  so  far  as  I  know,  any  rule  in  the  law 
of  Scotland  by  which  this  is  rendered  necessary. 
There  have  been  expressions  in  individual 
opinions  to  this  effect,  bat  the  contention  of  the 
appellant  is  not  a  canon  by  which  procedure  has 
been  or  must  be  regulated  in  such  oases  as  or  in 
oasea  similar  to  that  which  is  now  before  the 
Ooort.     No  hardship  or  inoonyenience  of  any 


kind  need  be  apprehended  from  this  view  of  the 
matter  as  the  present  ease  shows.  Where  either 
party  is  dissatisfied  the  Judge  may  be  aakad  to 
state  a  case,  and  in  the  statement  of  that  ease 
there  will  be  set  forth  all  the  facts  whioh  have 
been  established,  so  that  the  Superior  Oourt  may 
say  whether  these  are  or  are  not  snffieient  to  war- 
rant the  judgment  appealed  againai. 

The  third  question  is  one  of  diAeolty,  and  I 
have  not  oome  to  the  condnaioii  whidi  I  have 
reached  without  much  bedtatioa.  Apart  from 
the  6th  section  of  the  Summary  Ptooedore  (Soot- 
land)  Act  1864,  the  point  would  be  eaaily  deter- 
mined. The  loeut  at  a  criminal  ofaazge  is  an 
essential  or  fundamental  element  of  the  libel, 
and  this  is  specially  true  in  a  oaae  which  is 
brought  before  the  Sheriff  or  any  inferior  Oomt. 
Without  the  loeu*  there  is  nothing  to  show  or  to 
warrant  inference  of  existing  jurisdiction,  and 
where  that  is  not  disclosed  Uiere  is  no  warrant 
for  the  interference  of  the  Judge  to  whom  the 
complaint  may  be  presented.  He  cannot  com- 
petently even  grant  a  warrant  for  tiie  citation  of 
the  aocnsed.  This  is  the  construction  by  which 
I  have  been  led  to  think  that  the  6th  section  of 
the  Summary  Procedure  (Scotland)  Act  1864  can- 
not be  applied  to  the  case.  The  words  of  that 
olauae  undoubtedly  are  yery  broad,  and  given 
jurisdiction  there  is  hardly  any  amendment  whidi 
might  not  be  held  to  be  covered  by  this  enaet- 
ment  But  the  implication  of  the  daoae  is  that 
jurisdiction  has  beisn  disclosed,  and  it  ia  only 
upon  this  asaumption  that,  as  I  Uiink,  the  power, 
or  rather  the  duty,  to  amend,  when  that  is  re- 
quired, is  made  applicable,  or  is  rendered  compe- 
tent to  the  Judge.  I  have  oome  to  thia  oon- 
olasion  with  regret,  because  in  the  present  ease, 
as  in  most  cases,  the  point  may  not  unreasonably 
be  said  to  be  one  merely  of  technicality ;  bat 
there  is  a  principle  by  whioh  even  tecfajiieal 
qnestions  must  be  governed,  and  the  prinoipla  to 
be  applied  now  is — that  where  the  jurisdiction  of 
the  Judge  is  not  disclosed  on  the  face  of  the 
complaint  he  has  no  more  power  to  amend  the 
libel  than  he  would  have  after  amendment  to 
carry  on  the  proceedings  to  a  dooe,  give  judg- 
ment, and  pass  sentence,  or  assoilzie,  as  the  one 
or  other  in  his  view  might  be  the  ^pR^tiats 
judgment 

■niis  being  my  opinion,  I  think  that  theaentenee 
complained  of  should  be  quashed  and  the  appd- 
lant  assoilzied. 

The  Court  sustained  the  appeal,  and  recalled 
the  judgment,  with  seven  guineas  of  expenses. 

Counsel  for  Appellant— W.  CampbelL  Agents 
—J.  A  J.  GalleUy,  S.S.a 

Counsel  for  Bespondent  —  Guthrie  Smith. 
Agent— Adam  Shidl,  aS.0. 
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OOUET   OF    SESSION. 

Saturday,  June  26. 

OUTER    HOUSE. 

[Lord  Trayner 

REID  ft  COMPANY  V.   FIRTH  te  BTOTT. 

ProeetM  —  Tetider  —  Arbitration  —  Where  Tender 

and  Offir  to  Befer  are  AUemative,  Aeeeptanee 

tffikt  Btferenee  Preetudet  Aeeeptanee  of  Tender. 

The  defenden  in  an  action  offered  to  refer 

the  whole  oanae,  and  altematiTely  made  a 

tender.      A  reference  was  made   by  joint- 

minnte  (to  which  the  Lord  Ordinary  inter- 

poned  anthohty)  to  an  arbiter,  bnt  nothing 

was  done  under  it.    The  pnrsner  Uiereaf  ter 

lodged  a  minnte  aooepting  the  tender,  and 

moved  the  Lord   Ordinary  to  grant  decree 

for  the  sam  tendered.    Motion  refuted,  on 

the  ground  that  an  altematiye  offer  having 

been  made,  and  the  first  alternative  having 

been  accepted,  the  seoond  alternative  was  no 

longer  open. 

On  80th  Jnly  1884  Messrs  Beld  &  Oo.,  agrionl- 
tnral  implement  makers  in  Aberdeen,  sold  to 
Messrs  Firth  &  Stott,  Kirkwall,  an  agrioultoral 
locomotive  engine  and  fittings.  The  shipping 
company,  by  whose  steamer  the  machine  was  to 
be  conveyed  to  Kirkwall,  declined  to  receive  it 
until  a  nnmber  ofj^pieces  were  detached  and  it 
was  thereby  lightened  so  as  to  be  shipped  more 
readily.  This  was  done,  and  Messrs  Beid  A;  Oo. 
sent  a  workman  to  Kirkwall  to  refit  the  engine. 
For  this  refitting  the  sellers  charged  an  additional 
sum  of  £11,  128.  3d.  Messrs  Firth  &  Stott 
paid  a  large  part  of  the  price  to  account,  bat 
declined  to  pay  the  balance,  on  the  ground 
that  owing  to  the  bad  state  of  repair  in  which 
the  machhte  was  delivered  they  had  been 
forced  to  incur  expense  to  put  it  in  working 
order.  Meesrs  Heid  &  Oo.  raised  an  action 
for  £33,  Os.  6d.,  as  the  balanoe  of  the 
price.  In  their  defences  Messrs  Firth  &  Stott 
offered  "to  refer  the  whole  claims  of  parties 
to  a  neutral  engineer,  to  be  agreed  upon  by 
the  parties,  or  failing  agreement,  to  be  named 
by  the  Coart."  They  idso  offered,  "  with  the 
view  of  saving  farther  litigation,  and  under 
reservation  of  Sn  their  pleas,  to  pay  to  the  pur- 
suers the  sam  of  £11,  Ts.  6d,  being  the  amount 
daimed,  subject  to  deiduotion  "  of  the  amount  of 
the  expenses  of  the  engineer  coming  to  Kirkwall, 
and  of  expenses  in  repairing  the  engine,  for  which 
they  denied  liability.  By  a  joint-minute,  to 
which  the  Lord  Ordinary  interponed  authority, 
the  parties  referred  the  whole  cause  to  an  arbiter 
named.  Nothing,  however,  was  done  under  the 
reference ;  and  eventually  the  pnisuers  lodged  a 
minnte  accepting  the  tender  of  £11,  7s.  6d.,  with 
expenses,  and  moved  the  Lord  Ordinary  to  grant 
decree  therefor.  The  defenders  resisted  the 
motion. 

Argued  for  the  pursuers — A  judicial  reference 
was  only  a  step  in  a  process,  and  could  not  con- 
sequent!; supersede  the  process  itself.  It  fol- 
lowed that  the  process  being  still  before  the 
Oonrt,  and  the  raference  not  having  been  gone 
on  with,  the  Lord  Ordinary  shoold  give  the  pur- 
suers deoree  for  the  sum  admitted  in  the  de- 


fences to  be  dw—QiUon  v.  8imp$(m,  Jan.  14, 
1869,  31  D.  243 ;  Maenu  v.  Edinburgh  Street 
Tramtpoj/t  Ccmpany,  Dec  4, 1886,  18  B.  266. 

On  26th  June  1886  the  Lord  Ordinary 
(TsAxincB)  refused  the  pursuers'  motion  for 
decree  for  the  sum  tendered  in  the  defences. 

"  Opinion.— When  the  defences  were  lodged  in 
this  case  the  defenders  offered  to  refer  the  whole 
claims  of  parties  to  a  neutral  engineer,  and  they 
also  offered,  under  reservation  of  their  pleas,  to 
pay  the  pursuers  £11,  7s.  6d.,  with  expenses. 
These  offers,  although  not  so  expressed,  were 
plainly  intended  to  be  alternative.  By  a  joint- 
minute  the  parties  referred  the  whole  cause  to  an 
arbiter  named,  and  the  authority  of  the  Oonrt 
was  interponed  thereto  by  interioontor  of  2d 
June  current.  Nothing,  however,  has  been  done 
under  the  reference,  as  I  understand.  The  pur- 
suers have  now  lodged  a  minnte  aooepting  the 
tender  of  £11,  7s.  6d.,  with  expenses,  and  crave 
me  to  grant  decree  therefor.  The  defenders 
resist  this  motion. 

"When  the  motion  was  made  before  me  I  ex- 
pressed some  doubt  whether  it  was  within  my 
competency  to  deal  with  it,  seeing  that  the  parties 
had  by  their  joint  reference  of  the  whole  cause 
selected  another  tribunal  than  the  Court  to  settle 
the  question  as  to  which  they  are  at  variance.     I 
was  referred  to  the  cases  of  GiUon,  21  D.  248, 
and  Jdaerae,  13  B.  266,  in  support  of  the  pro- 
position that  a  judicial  reference  was  only  a  step 
in  a  process,  and  did  not  supersede  or  extinguish 
the  process  itself.     OSUm'i  case  seems  to  warrant 
that  proposition,  but  that  does  not  meet  my 
difficulty.       The  process  no   doubt  exists  not- 
withstanding of  the  judicial  reference ;  it  exists 
for  the  purpose  of   giving  effect  to   the  award 
which  the  referee  may  pronounce ;  and  it  may 
exist  also  for  the  purpose  of   pronouncing  any 
order  arising  in  or  incidental  to  the  carrying 
out  of  the  reference  or  the  inquiries  made  under 
it,  which  the  referee  may  not  have  power  to 
pronounce — e.g. ,  the  granting  of  letters  of  second 
diligence  against  a  witness  who  refuses  to  obey 
his  citation.     Bat  so  far  as  my  judgment  on  the 
merits  of  the  case  is  concerned  (such  as  pro- 
nouncing decree  for  the  whole  or  any  part  of 
the  sum  sued  for)  I  more  than  doubt  the  com- 
petency of  the  Court  to  pronounce  such  an  order. 
The  effect  of  the  reference,  as  it  appears  to  me, 
is  to  remove  the  whole  merits  of  the  case  from 
the  Oonrt  to  the  referee,  leaving  the  Oonrt  only 
power  to  pronounce  such  order  as  will  enable 
the  parties  to  make  the  award  or  finding  of  the 
referee  effectual.    I  think  this  view  is  favoured 
by  Lord  Shand  in  Macrae's  case.     But  I  do  not 
find  it  necessary  to  decide  this  general  question. 
I  refuse  the  pursuer's  motion  on   the  ground 
that  tiie  defenders  made  an  alternative  offer, 
viz.,  arbitration  or  a  certain  payment,  and  that 
the  pnnuen  having  accepted  the  first  alterna- 
tive the  second  alternative  is  no  longer  open. 

"I  cannot  refrain  from  saying,  that  looking  to 
the  extremely  trifling  nature  of  the  sum  in  dis- 
pute, and  the  probable  cost  of  a  judicial  refer- 
ence, that  the  pursuers  are  acting  judiciously  in 
now  proposing  to  take  the  small  sum  offered,  and 
that  the  defenders  are  not  acting  wisely  in  re- 
fusing to  pay  it  This  may  have  considerable 
weight  with  me  hereafter  in  regard  to  the  ques- 
tion of  expenses,  if  that  matter  oomes  before  me 
for  decision." 
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FIRST     DlVrSION.       . 
\hoTi  Tntyner,  Ordinuy. 

horbison  and  0theb8  v.  allan 
(oerbabd's  trustee). 

Truit — Liferent  and  Fee — Protitioni  to  Children 
—JHvetUttire. 

An  estate,  pnrohased  with  a  wife's  fnnds, 
was  destined  to  the  sponges  in  oonjnnot  fee 
and  liferent,  and  to  the  heirs  of  the  wife  herit- 
ably and  irredeemably,  the  deed  being  re- 
corded in  these  terms.  The  sponses  thereafter 
exeonted  a  tnut-disposition  by  which  they  dis- 
poned to  the  hnsband  in  liferent,  for  his  life- 
rent nse  allenarly,  and  to  the  tnutee  therein 
named  in  fee,  the  said  estate  for  the  pnrpoaes 
therein  specified.  The  purposes  were  that 
the  wife,  in  the  erent  of  her  snrTlTanoe, 
sbonld  bsTS  the  liferent  of  the  estate,  and 
that  after  the  longest  liyer  of  the  sponses 
the  lands  shonld  I^  sold,  and  certain  speci- 
fied provisions  paid  to  the  children  of  the 
wife  by  a  former  marriage.  There  was  a 
declaration  that  the  provisions  sbonld 
not  become  vested  interests  nntil  the  term  of 
payment;  bnt  in  the  event  of  any  of  the 
children  predeceasing  the  term  of  payment, 
leaving  lawful  iesne,  snoh  issne  were  to  eome 
in  place  of  the  parent ;  and  failing  snch  issne 
the  share  of  such  predeceasing  child  was  to 
go  to  the  snrvivors.  The  trostee  nominated 
accepted  of  the  trust,  and  administered  the 
estate  nntil  its  sale  in  1878,  after  which  he 
administered  the  proceeds.  The  survivor  of 
the  sponses  died  in  1881.  In  an  action 
thereafter  brought  by  the  beneficiaries  under 
the  tmst-deed  against  the  trustee  for  an 
accounting  by  him  in  regard  to  his  intro- 
missions with  the  trust-estate,  the  trustee 
maintained  that  he  was  entitled  to  take  credit 
for  certain  payments  which  he  bad  made  to 
the  sponges  out  of  the  capital  of  the  tmst- 
estate,  and  that  on  the  ground  that  by  said 
trust-deed  the  spouses  were  not  divested  of 
the  fee  of  the  estate.  Held  that  under  the 
destination  of  the  estate  the  wife  was  the 
flar,  and  further,  that  by  the  trust-disposi- 
tion, which  was  a  de  praaenti  conveyance  of 
the  lands  to  the  trustee,  duly  recorded,  and 
irrevocable,  the  spouses  had  divested  them- 
selves of  the  fee  of  the  estate,  and  therefore 
that  the  trustee  was  not  entitled  in  an 
accounting  with  the  beneficiaries  to  take 
credit  for  payments  made  to  the  spouses  ont 
of  the  capital  of  the  tmst-estate. 

Liferent— MdiorcUioni — Beeompeme. 

During  the  subsistence  of  the  liferent  of 
the  hnsband  under  the  above-mentioned 
trust-deed  the  trustee  made  advances  to  him 
ont  of  the  capital  of  the  trust-estate,  which 
were  expended  on  improvements  on  the 
estate.     At  that  time  the  hnsband,  and  also 


the  trostee  and  benefieiaiies,  ware  nnder 
common  error  in  thinking  that  the  husband 
was  flar  of  the  estate,  and  that  the  estate  was 
open  to  his  debia.  In  an  aoconnting  with 
the  beneficiaries  the  tmstee  «i«i»imH  credit 
for  these  advances.  Seid  that  tba  arenm- 
•tanoes  were  snffioient  to  rebnt  the  ordinaiy 
rule  that  a  lif  erenter  is  to  be  pcesriimed,  in 
improving  the  subject  of  his  liferent,  to  do 
so  for  the  purpose  of  «»»>»»n««i>g  his  own  en- 
joyment of  the  estate;  that  therefore  the 
boiafiaiaries  were  not  entitled  to  take  the 
property  withont  »n«vii»g  reoompenae  to  the 
extent  to  which  the  estate  was  benefited; 
and  that  the  tniatee  was  entitled  to  take 
credit  for  his  advances  which  were  shown  to 
have  inoieaaed  the  estate  in  value. 
Tnut—Loan  —  Duty  of  Trutlee  —  Heritable 
Beeurity. 

Cireumstanees  in   iHiieh   hdd    (altering 
judgment  of  Lord  Trayner)  that  a  tmstee 
who  was  not  to  be  liable  for  the  snfBoiency 
of  investments  if  "made  btmajide  and  with- 
out knowledge  of  more  than  ordinaiy  risk," 
was  not  responsible  for  the  loss  sriaing  from 
the  insufiSciency  of  a  heritable  security  on 
which  he  had  lent  the  tmst  funds. 
This  was  an  action  of  count,  reckoning,  and 
payment  at  the  instance  of  George  Morrison, 
John  Morrison,  Mn  Margaret  Jane  Morrison  or 
Allan,  and  Bobert  Morrison,  children  of  the  de- 
ceased Mrs  Margaret  Walker  or  Oerrard,  l^  her 
marriage  with  the  deceased  John  Morrison,  ship- 
master in  Banff,  and  John  Alexander  Scott,  the 
only  child  of  the  deceased  Mrs  Ann  Morrison  or 
Forbes  or  Scott,  another  daughter  of  the  said 
Margaret  Walker  or  Oerrard,  and  wife  of  John 
Scott,  and  the  said  John  Scott,  as  curator  and 
administrator-in-law  for  his   said   son,   sgainst 
John  Allan,   solicitor  in  Banff,  as  sole  tmstee 
under  the  trust-deeds  after  mentioned,  and  also 
as  an  individual 

John  Morrison  died  in  1848,  and  Mrs  Morriaon 
was  married  in  1862  to  Oeorge  Oerrard,  then  a 
farmer  at  Lichnet,  in  the  county  of  Banff.  There 
were  no  children  of  that  marriage.  In  1864  Mz« 
Oerrard  succeeded  to  property  which  had  belonged 
to  her  brother  of  the  value  of  £7774,  9s.  lid.,  or 
thereby.  In  1867  the  esUte  of  Hay&eld,  in  the 
county  of  Aberdeen,  was  purchased  by  Mr  and 
Mrs  Oerrard  for  the  sum  of  £4260.  The  dis- 
position bore  that  the  price  was  paid  by  Mr 
Oerrard,  and  the  conveyance  was  taken  to  and  in 
favour  of  Oeorge  Oerrard  and  Mrs  Margaret 
Walker  or  Oerrard,  formerly  Morrison,  his 
spouse,  in  oonjonct  fee  and  liferent,  and  to  the 
heirs  of  the  said  Mrs  Margaret  Walker  or 
Oerrard,  formerly  Morrison,  heritably  and  irre- 
deemably, the  deed  being  recorded  in  these 
terms.  Notwithstanding  the  narrative  in  the 
disposition  it  appeared  from  the  evidence  before 
the  Court  in  this  case  that  the  funds  applied  in 
the  purchase  of  Hay  field  were  derived  from  the 
estate  to  which  Mrs  Oerrard  had  succeeded,  from 
her  brother. 

"By  trust-disposition  dated  14th  April  1868,  Mrs 
Margaret  Walker  or  Oerrard,  formerly  Morrison, 
wife  of  Oeorge  Oerrard,  farmer,  Lichnet,  and 
the  said  Oeorge  Oerrard,  disponed  to  him,  the 
said  Oeorge  Oerrard,  in  liferent,  but  for  his  life- 
rent use  allenarly,  and  to  the  defendat  John  Allan, 
solicitor,  Banff,  and  to  such  other  persons  ss 
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BhoTiId  be  nsmed  or  aBsnmed  to  act  in  tha  tnut 
thereby  oreated,  and  to  the  aooeptor  or  gnrrivor 
in  fee,  heritably  and  irredeemably,  the  estate  of 
Hayfteld,  in  tmst  for  the  parpoaes  therein  written. 
The  purposes  of  the  trust  were  (firtf)  for  payment 
of  the  expenses  of  the  trast,  (jteeond)  for  payment 
to  Hrs  Qerrard  daring  all  the  days  of  her  life  if 
she  shoald  snrvive  her  hnsband,  of  the  free  rents 
and  profits  of  the  lands,  in  such  snms,  at  such 
times,  and  in  snoh  manner  as  the  trustees  shonid 
think  best  for  her  welfare,  and  (third)  that  the 
trustees  should,  on  the  death  of  the  longest  liver 
of  them,  sell  the  lands  and  from  the  free  proceeds 
of  the  sale  purchase  an  annnity  of  £50  during  the 
life  of  Bobert  Morrison,  Mrs  Gerrard's  son  by  her 
prcTioos  marriage,  the  annuity  to  be  payable  to 
the  tmatees  and  to  be  applied  by  them  for  the 
maintenance  and  support  of  the  said  Bobert 
Morrison  in  snoh  manner  as  they  should  see  best 
for  his  comfort  and  welfare,  and  shonid  divide 
the  free  residue  of  the  proceeds  of  the  said  lands 
equally  among  Oeorge  Morrison,  seaman,  Banff, 
Mrs  Ann  Morrison  or  Forbes,  John  Morrison, 
seaman,  then  at  sea,  and  Margaret  Jane  Morrison, 
then  residing  with  them,  the  other  children  of 
Mrs  Qerrard  by  her  preyions  marriage,  share  and 
share  alike ;  but  it  was  declared  that  if  the  said 
Bobert  Morrison  should  predecease  the  time  for 
the  provision  of  the  said  annuity  to  him,  the 
funds  directed  to  be  bo  applied  should  be  divided 
equally  among  his  brothers  and  sisters,  and  that 
the  whole  provisions  therein  should  not  become 
vested  interests  in  the  said  Oeorge  Morrison,  Mrs 
Ann  Morrison  or  Forbes,  John  Morrison,  and 
Margaret  Jane  Morrison,  until  the  term  of  pay- 
ment thereof  ;  but  on  the  death  of  any  of  them 
before  the  said  term  of  payment,  the  provision 
of  any  of  them  so  dying,  leaving  lawful  issue, 
should  be  divided  equally  among  his  or  her  issue 
alive  at  the  time  of  payment,  and  failing  such 
issue,  should  belong  to  the  survivors  of  the  said 
George  Morrison,  Mis  Ann  Morrison  or  Forbes, 
John  Morrison,  and  Margaret  Jane  Morrison,  and 
their  issue,  equally  among  them  per  »tirpe*.  It 
was  further  declared  that  the  provision  to  Margaret 
Jane  Morrison  shonid  not  be  actually  paid  over 
to  her  by  the  trustees  at  the  said  term  of  payment, 
but  should  be  retained  by  them,  with  the  interest 
and  profits  thereof,  for  her  behoof,  and  shonid  be 
paid  to  her  in  such  sums  and  at  such  time  and  iu 
such  manner  as  the  trustees  shonid  think  best  for 
her  welfare,  and  it  was  further  declared  that  the 
provisions,  in  so  far  as  in  favour  of  females, 
shonid  be  exclusive  of  the  jut  mariti  or  right  of 
administration  of  any  husbands  they  might  marry. 
The  deed  also  contained  a  power  to  the  tmstees 
to  sell  any  part  of  the  lands." 

The  defender  John  Allan  accepted  of  the  tmst 
and  entered  into  possession  of  the  trust-estate. 
The  trust-disposition  was  on  16th  April  1868  duly 
recorded  in  the  register  of  sasines  in  Aberdeen 
on  behalf  of  the  said  George  Gerrard  and  the 
defender  "  for  their  respective  rights  of  liferent 
and  fee." 

On  the  same  date,  viz.,  14th  April  1868,  the 
spouses  executed  a  trust-disposition  and  assig- 
nation by  which  they  conveyed  to  the  defender, 
as  trustee  for  the  ends,  uses,  and  purposes  therein 
specified,  snms  amounting  to  about  £2000.  The 
defender  accepted  of  this  trust  also  and  managed 
the  trust-estate.  The  action  of  accounting  in- 
cluded the  defender's  intromissions  with    this 


trust  The  only  qnastion  of  importance  arising 
in  regard  to  it  is  stated  in  the  opinion  of  Lord 
Trayner,  it^flra,  and  in  that  of  Lord  Shand. 

Mr  Allan  administered  the  estate  of  Hayfield 
until  it  was  sold  in  1878  at  the  price  of  £4178, 
and  thereafter  administered  the  proceeds  of  the 
sale. 

Mis  Gerrard  died  on  1st  October  1875,  and  Mr 
Gerrard  on  20th  June  1881.  On  the  death  of 
Mr  Garrard  the  provisions  in  fayonr  of  the  pnr- 
sners  under  the  Hayfield  Tmst  then  became 
payable,  and  this  action  of  accounting  was  raised 
against  Mr  Allan  to  account  for  his  intromissions 
with  the  trust-estate. 

From  the  report  of  Mr  Hugh  Blair,  chartered 
accountant,  to  whom  a  remit  was  made  to 
examine  the  defender's  accounts,  it  appeared  that 
the  defender  had  made  payments  to  or  on  ac- 
count of  Mr  and  Mrs  Gerrard,  the  liferenters, 
which  was  chargeable  to  revenue,  of  £2467, 
13s.  6d.,  whereas  the  total  revenue  received  by 
the  trustee  down  to  the  date  of  Mr  Gerrard's 
death  on  20th  June  was  only  £768,  15s.  7d., 
leaving  thus  an  over-payment  of  revenue  of 
£1698,  17s.  lid.  The  defender  lodged  objec- 
tions to  the  accountant's  report,  in  which  he 
maintained  that  he  was  entitled  to  take  credit  for 
the  amount  in  accounting  with  the  beneficiaries, 
on  the  ground  that  the  granten  of  the  trust-deed 
had  not  divested  themselves  of  the  fee  of  the 
subjects,  and  that  therefore  the  sum  was  a  proper 
charge  against  the  capital  of  the  tmst-f  onds. 

On  this  point  the  defender  made  the  following 
averment  in  bis  statement  of  facts — "The  trust- 
deeds  referred  to  were  not  granted  for  any  oner- 
oos  cause,  or  in  terms  of  any  agreement  or 
arrangement,  but  were  purely  gratuitous  and 
voluntary.  The  purpose  for  wUch  they  were 
granted  was  to  impose  some  impediment  on  Mr 
Gerrard's  dealing  with  and  disposing  of  the  means 
and  estate  referred  to.  The  said  deeds  were  not 
intended  to  divest,  and  did  not  divest,  Mr  and 
Mrs  Gerrard  of  the  fee  or  capital  thereof.  It 
was  expressly  declared  by  the  said  deeds  that  the 
provisions  therein  contained  in  favour  of  Mrs 
Gerrard's  children  shonid  not  become  vested 
interests  till  the  death  of  tbe  sarvivor  of  the 
sponses.  The  said  deeds  remained  ondelivared 
during  the  lifetime  of  the  spouses  and  of  the 
survivor." 

The  defender  pleaded — "(3)  On  a  sound  oon- 
stmction  of  the  trust-deeds  referred  to,  the  de- 
fender is  not  bound  to  account  to  the  pursuer  for 
the  capital  of  the  trust-funds  expended  by  Mr  and 
Gerrard." 

The  Lord  Ordinary  (Asajc)  on  let  April  1884 
repelled  this  plea. 

"  Note.—\AfUr  narrating  tTu  term*  of  ths 
iruft-disposiHon.'\ — It  appears  that  the  defender 
during  the  lifetime  of  Mr  and  Mrs  Gerrard 
made  advances  to  them  out  of  the  capital  of  the 
trust-estate,  and  paid  debts  incurred  by  them  to 
the  amount,  as  appears  from  the  accountant's 
report,  of  £1698,  17s.  lid.,  and  the  question 
has  arisen  whether  he  is  entitled  to  credit  for 
these  payments  In  his  accounts  with  the  benefici- 
aries. That  question  depends  upon  whether  or 
not,  by  the  trust-disposition  of  April  1868,  the 
granters  divested  themselves  of  the  fee  of  the 
lands,  or  (the  lands  having  been  sold)  of  the  pro> 
oeeda  derived  from  their  sale,  and  it  appears  to 
be  desirable  that  this  question  should  be  disposed 
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of  bef on  tlw  oth«r  qnaitions  in  the  aoeoimtiiig 
•w  taken  up.  ThaM  ia  no  doabt  that  exfaeie  of 
tha  deed  then  ia  %  de  pramnti  oonyeyanoe  of 
the  landa  to  the  tnutee,  to  be  held  by  him  for 
the  porpoaea  of  the  tnut,  and  that  by  these  por- 
poaae  the  granten  were  only  entitled  to  the  life- 
rent of  the  landa,  while  the  fee  was  directed  to 
be  held  for  the  ohildren  and  their  iaae. 

"  It  ia  said,  howeTer,  that  the  tmet-dispogition 
ia  a  pnrely  voluntary  and  gratnitons  deed,  and 
that  no  donbt  is  tne.  But  if  it  waa  the  intention 
of  the  tnuten,  as  expressed  in  the  deed,  that  the 
fee  should  be  held  for  the  ohildren  and  their 
issue,  and  if.  as  was  the  fact,  the  deed  waa 
immediately  deliTered  to  the  trustee,  and  acted 
on,  it  will  not  mshs  the  gift  of  the  fee  to  the 
children  reroeable,  because  it  was  gratuitous. 
The  object  the  trusters  had  in  view  in  granting 
such  a  deed  probably  was  to  protect  thamselTes 
and  the  property  from  the  oonaequencea  of  their 
own  acts.  'Whether  that  be  so  or  not,  they  have 
effectually  done  ao,  the  Lord  Ordinary  thii^  by 
Testing  the  fee  in  a  trustee  for  the  bmefit  of  the 
ohildren  and  their  issue. 

*'  It  is  further  maintained  by  the  defender  that 
no  right  to  the  estate  Tested  in  the  ohildren  or 
their  issue  during  the  life  of  the  granten,  or 
either  of  them,  and  therefore  that  the  deed  was 
rcTOcable  at  any  time  during  their  lives.  It  is 
true  that  the  r^ht  of  any  particular  child  to  a 
•hare  of  the  estate  was  contingent  on  his  or  her 
surriTing  the  period  of  payment — that  is,  the 
longest  liTer  of  the  granters.  But  it  appears  to 
the  Lord  Ordinary  that  the  gift  was  not  the  less  a 
gift  that  it  was  contingent,  or  conditional  on  the 
surriTanoe  of  the  child.  If  the  condition  had 
not  been  fulfilled,  had  all  the  ohildren  and  their 
iHsne  failed,  the  trustee  would  then  hsTe  held  the 
estate  for  the  trusters,  but  there  has  been  no 
failure  of  the  trust  purposes,  and  it  appears  to 
the  Lord  Ordinaty  tliat  Uie  defender,  as  trustee, 
was  bound  to  protect  the  contingent  interest  of 
the  beneficiaries. 

"Nor  does  the  Lord  Ordinary  think  tliat  the 
deed  is  in  any  sense  testamentary.  It  is  a  (2« 
prannti  couTeyanoe,  not  of  the  granters'  whole 
estate,  but  of  a  particular  subject  in  favour  of 
existing  children  or  their  issue.  It  was  deliTered 
to  the  trustee,  and  came  into  immediate  oper- 
ation. It  appears  to  the  Lord  Ordinary  that  the 
case  falls  under  the  principle  of  TurnbuU,  1  W. 
A  a.  80,  and  SmiiUm,  3  D.  225. 

"  The  Lord  Ordinary  was  also  referred  to  the 
cases  of  Spaiding,  2  E.  237 ;  Forrett,  4  B.  42  ; 
Maekenxie,  6  B.  1027;  and  2taeki»,  March  9, 
1888,  10  B.  746,  reTCised  6th  Uaroh  1884  [21 
Scot  LawBep.  466]." 

The  defender  further  maintained  in  his  objec- 
tions to  the  accountant's  report,  that  certain  sums 
forming  part  of  the  said  £1698,  17b.  lid.  were  in 
a  special  position,  one  of  these  being  a  sum  of 
£568,  lis.  3d.  which  was  expended  by  Mr  Oerrard 
on  improvements  on  Hayfleld  out  of  funds  sup- 
plied to  liku  by  the  defender.  By  minute  of  ad- 
missions the  parties  admitted  that  this  sum  liad 
been  expended  on  Hayfield  during  the  lifetime  of 
Mr  and  Mrs  Gerrard.  A  proof  was  led  in  regard 
to  the  facts  in  connection  with  this  expenditure, 
the  import  of  which  is  given  in  the  opinion  of 
Lord  ^and  infra. 

On  24th  June  1886  the  Lord  Ordinary 
(Tbithsb)  pronounced  an  interlooutoi  by  which 


he  found  that  the  defender  was  not  entitled  to 
take  credit  in  his  account  of  intremiasitns  ss 
trustee  (first)  for  the  sum  of  £55S,  11a.  Sd.,  the 
amount  said  to  hsTe  been  expended  in  the  im- 
proTement  of  Hayfleld. 

His  Lordship  also  deoided  that  Mr  Allan,  the 
defender,  had  lent  £1000  of  the  trust  money  (m 
an  inadequate  security  (know  as  Dsllaa'a  boodX 
and  had  failed  to  take  proper  means  to  asoertain 
whether  the  investment  involved  more  than  or- 
dinary risk,  and  was  therefore  liable  to  aooonnt 
for  that  aun. 

"  Opinion.—  ...  (1)  The  defender  oUims, 
in  acoounting  for  his  intromissionB,  the  liglit 
to  credit  himMlf  with  the  sum  of  £5S8,  lis.  Sd. 
expended  by  tlie  trusters  Mr  and  Mrs 
Oerrard  on  the  house  at  Hayfield.  He  says 
that  this  sum  wss  expended  sobaeqaent  to 
the  exeontion  of  the  trust  oonveyanoe,  that  it 
added  to  the  permanent  value  of  the  property, 
and  is  therefore  chargeable  against  the  benefid- 
aries.  I  disallow  this  claim.  I  think  it  ia  scarcely 
open  to  doubt  tt>at  the  alterations  and  improve- 
menta  made  on  Hayfield  by  Mr  and  Mrs  Oercard 
added  to  its  value  ;  but  there  is  no  direct  evidence, 
or  even  definite  opinion,  to  be  found  si|iieMWil 
in  the  proof  as  to  the  extent  to  which  th«  value 
of  the  house  was  increased.  But  assuming  the 
Talue  to  haTe  been  increased  to  the  extant  of  the 
sum  now  claimed  credit  for  by  the  defender,  I 
donotseeonwhattitlehecanolaimit.  Hedoesnot 
represent  the  Uf  erenter,  who  is  said  to  have  made 
the  repairs.  The  lif  erenter  him«oif  made  no  such 
claim,  and  never  intimated  any  intention  to  make 
snob  a  claim.  It  rather  appears  to  me  that  when  the 
trust-deed  was  executed  it  was  intended  that  it 
should  carry  the  house  of  Hayfield  in  its  improved 
condition  to  the  beneficiaries — (l)becauae  the  state 
of  the  specifications  relative  to  the  improvements 
shews  that  they  were  in  contemplation  before  the 
trust  conveyance  was  executed ;  and  (2)  becanae 
there  ia  ground  for  believing  that  the  money  with 
which  such  repairs  were  actually  made  was  part 
of  Mrs  Oerrard's  money,  and  not  of  her  hus- 
band's. .... 

"8.  ZToOMAmd— The  defender  lent  £1000  of 
the  trust  funds  under  his  charge  to  a  Mr  Dallas, 
on  the  security  of  two  heritable  properties.  The 
properties  will  not  now  realise  anything  like  the 
sum  lent,  and  the  question  is,  whether  the  de- 
fender is  personally  liable  for  the  £1000  so  lent, 
on  the  ground  that  he  aooepted  an  insufficient 
security.  The  pursuers  aver  that  at  the  time  the 
bond  was  granted,  Mr  Dallas  was  in  pecuniaiy 
difficulties,  that  his  bankers  had  doeed  hia 
account,  and  had  called  upon  him  to  pay  up  a 
large  debt  which  he  owed  them,  and  that  to  ex- 
tricate Mr  Dallas  from  this  pecuniary  pressure 
the  defender  lent  him  the  £1000  in  question. 
These  statements  are  all  disproved,  and  are  with- 
out foundation.  The  question  still  remains,  how- 
ever, whether  the  defender  did  lend  the  money  in 
question  on  a  security  which  was  inadequate.  I 
think  he  did.  There  are  several  witnesses  ex- 
amined on  this  subject,  and  there  are  just  ai>ont 
as  many  opinions  as  witnesses.  But  none  of 
them  say  that  they  would  have  lent  £1000  on  the 
security  taken  by  the  defender.  Without  going 
into  the  details  of  the  evidence,  I  may  say  thai 
it  appears  to  be  proved — (1)  that  property  in 
Macduff  is  of  about  the  same  value  now  as  it  wai 
in  1868,  when  the  loan  was  granted ;  (3)  that 
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the  property  over  which  the  loan  was  secared  is 
now  valued  at  snch  a  aum  as  to  make  it  quite  in- 
Bofflcient  as  a  seonrify  for  £1000  ;  (3)  that  the 
principal  property  is  of  snch  a  character  as  to 
make  it  very  donbtfnl  whether  a  purchaser  or 
tenant  could  be  got  for  it,  if  the  proprietor  Mr 
Dallas  left  it,  and  that  therefore  as  a  marketable 
snbject  (and  consequently  as  a  security)  it  was 
attended  with  more  than  ordinary  risk.  The  de- 
fender, however,  pleads  the  clause  in  the  trust- 
deed  as  exempting  him  from  personal  liability. 
That  clause  provides  that  the  trustee  shall  not  be 
liable  for  investments  made  by  him  if  '  the  in- 
vestments are  made  bona  fide,  and  without  know- 
ledge of .  more  than  ordinary  risk. '  I  have  no 
doubt  Ilr  Allan  made  the  investment  in  good 
faith.  But  the  clause  quoted  will  not  relieve  him 
of  responsibility  if  he  made  an  investment  in  the 
knowledge  that  it  involved  '  more  than  ordinary 
risk,'  and  if  he  failed  to  take  the  ordinary  and 
proper  means  to  ascertain  whether  the  investment 
involved  more  than  ordinary  risk,  ho  will  in  my 
opinion  be  equally  liable.  The  clause  must  be 
strictly  construed  against  Mr  Allan.  He  prepared 
that  clause  himself  in  a  conveyance  to  himself  as 
sole  trustee,  the  granters  of  the  deed  having  no 
advice  thereanent  except  from  Mr  Allan. 

"  Now,  I  think  Mr  Allan  did  not  take  the  ordi- 
nary or  proper  means  to  satisfy  himself  that  the 
properties  over  which  the  loan  was  to  be  seoored 
were  snfBcient  as  a  security,  or  that  the  proposed 
transaction  did  not  involve  more  than  ordinary 
risk.  He  proceeded  entirely  on  his  own  know- 
ledge of  the  subjects,  and  his  own  opinion  of  their 
value,  along  with  two  certiflcates  or  valuations  by 
a  Mr  Dawson.  These  two  certificates  represent 
the  subjects  over  which  the  security  was  taken  at 
an  aggregate  value  of  £1625.  This  valuation  is 
condemned  by  everybody  as  too  high,  but  I  do 
not  go  much  upon  that.  It  is  more  material  to 
notice — (1)  that  the  certificates  or  valuations 
were  made  in  1867,  a  year  before  the  transac- 
tion in  question,  and  therefore  not  made  as  a 
valuation  with  regard  to  this  loan ;  (2)  that  they 
were  not  got  by  the  defender  from  Mr  Dawson, 
but  were  got  by  Mr  Dallas  himself ;  (3)  that  it 
does  not  appear  Mr  Dawson  knew  he  was  valuing 
the  properties  as  for  a  security ;  and  (4)  that 
when  the  valuations  were  sent  by  the  defender 
to  a  correspondent,  in  order  to  get  the  loan  of 
£1000,  the  loan  oonld  not  be  got.  It  should  be 
added  that  Mr  Dallas  was  the  client  of  the  de- 
fender, who  was  therefore  in  the  transaction  in 
question  acting  both  for  borrower  and  lender, — 
a  position  which  placed  on  him  the  duty  of  more 
than  ordinary  care.  I  cannot  help  thinking  that 
if  Mr  Allan  had  been  acting  only  for  the  lenders 
he  would  have  been  more  particular  about  the 
security." 

On  14th  May  1886  the  Lord  Ordinary  (TBAYmu) 
pronounced  an  interlocutor  in  terms  of  a  report 
by  Mr  Baxter,  Auditor  of  the  Court  of  Session, 
gua  auditor  and  accountant,  giving  eSect  to  this 
and  other  findings. 

The  defender  reclaimed,  and  argued — (1)  Under 
the  trust-disposition  there  vras  no  vesting  in 
the  (diil^n,  so  that  the  estate  was  open  to  the 
granter's  debts.     The  rights  of  creditors  created 

?rior  to  vesting  in  the  children  were  preferable, 
he  trust  WBk  postponed,  and  therefore  not 
good  against  creditors.  The  destination  in  the 
conveyance  of  Hayfleld  showed  that  Mr  Oerrard 
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was  the  flar  originally,  and  he  was  not  divested 
by  the  trust-deed— /''orrw*  v.  itoierfaon'*  Truttee* 
October  27,  1876.  4  K.  22;  Mackenzie  v. 
MaekmtU't  Truttee*,  July  10,  1878,  5  K.  1027  j 
Mackie  v.  Oloag'i  Tnateet,  March  9,  1 883,  10  K. 
746,  rev.  March  6, 1884,  11  K.  (H.  of  L.)  10  ;  Spal- 
ding  v.  Spalding's  TrtMiMj,  December  18, 1874, 2  K. 
237.  The  deed  was  not  delivered,  because  the  mere 
fact  of  inf  ef  tment  was  not  enough  unless  it  could 
be  shown  that  it  was  taken  with  the  object  of  ef- 
fecting delivery — Burnet  v.  Morrow,  March  26, 
1864, 2  Maoph.  929.  (2)  Even  if  the  estate  was  not 
to  be  held  to  be  open  to  the  debts  of  the  trusters, 
the  defender  was  entitled  to  take  credit  for  the 
amount  of  the  improvement  expenditure,  on  the 
ground  of  recompense.  Mr  Gerrard  would  have 
had  a  claim  against  the  flars,  and  the  rights  of 
the  defender  who  had  advanced  the  money  were 
the  same — Nelton  v.  Gordon,  <8e.,  June  36,  1874, 
1  B.  1093;  Beedie  v.  Teaman,  1875,  12  S.L.B. 
625 ;  Erek.  Inst.  u.  9,  60  ;  Bell's  Prin.  sec.  1063 ; 
Paterton  v.  Oreig,  July  18, 1862, 24  D.  187  ;  Fer- 
nie  V.  Bobertton,  Jan.  19,  1871,  9  Hacph.  437 ; 
Buchanan,  Nov.  10,  1874,  2  R.  78 ;  M'MUlan  v. 
Anmtrong,  Dec.  6,  1818,  11  D.  191. 

The  pnrsaers  replied — (1)  In  order  to  take  ad- 
vantage of  the  case  of  Vorrett  the  defender  must 
show  that  Mr  Gerrard  was  the  fiar.  But  he  was 
not.  The  fee  was  in  Mrs  Gerrard,  because  the 
estate  was  paid  for  with  her  money,  and  her  heirs 
were  preferred  in  the  destination — Ersk.  iii,  8,  86. 
Even  if  Mr  Gerrard  was  originally  the  fiar  he  was 
divested  by  the  trust-disposition,  and  the  trustee 
was  not  entitled  to  advance  him  any  of  the  capi- 
tal—TutoJi/K  v.  TurnbuU'i  Trusteeg,  Nov.  12, 
1822,  2  S.  1,  rev.  April  15,  1825, 1  W.  <fc  8.  80; 
Bmitton  v.  Tod,  Dec.  12,  1839,  2  D.  226;  Allan 
V.  Kerr,  dc,  Oct.  21, 1869,  8  Macph.  84 ;  Uomer- 
ville.  May  18,  1819,  F.O.  (2)  The  claim  by  the 
defender  to  take  credit  for  the  sum  of  £533,  lis. 
3d,  was  founded  on  the  doctrine  of  recompense. 
But  that  principle  could  only  apply  when  there 
had  been  loss.  But  Mr  Gerrard  suffered  no  loss, 
for  the  money  so  expended  was  in  substance 
money  belonging  to  the  persons  whose  property 
was  ameliorated.  The  claim  was  never  made  and 
met  during  Mr  Gerrard's  lifetime.  The  general 
rule  that  a  temporary  possessor  is  held  to  make 
improvements  for  the  period  of  his  own  posses- 
sion should  apply.  The  case  of  Nelton  v.  Gordon, 
Bupra  cH.,  was  not  in  conflict  with  Beedie  v. 
Teaman,  supra  eit. 

At  advising — 

liOBD  Shahs — The  defender,  Mr  Allan,  solici- 
tor iu  Banff,  has  been  called  upon  in  this  case  to 
account  for  his  intromissions  under  two  trust- 
deeds,  both  of  which  were  granted  by  Mr  and 
Mrs  Gerrard,  now  deceased,  on  the  14th  of  April 
1868.  One  of  these  deeds  placed  the  property 
of  Hayfield  under  a  trust,  and  the  trust  itself 
has  been  called  the  Hayfleld  Trust.  Theother  trust- 
deed  placed  a  sum  of  £2000  under  trust  for  the 
benefit  of  the  children — with  one  exception  I 
think — of  Mrs  Gerrard  by  a  former  marriage, 
and  both  have  remained  under  the  administration 
of  Mr  Allan  until  the  Hayfield  property  was  sold, 
since  which  time  he  has  had  the  administration 
of  the  proceeds  of  the  sale. 

Decree  has  been  granted  in  this  process  for 
sums  amounting  to  between  £4000  and  £5000  iu 
terms  of  a  report  by  Mr  Baxter,  the  Auditor  of 
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the  OouTt  of  S«S8ion,  and  against  that  jadgment 
Mr  Allan  now  reclaims  in  the  present  reolaiming- 
note,  and  has  submitted  an  argument  to  na  on 
four  different  points. 

In  the  first  plaoe,  under  the  Hayfield  Trust  it 
has  been  maintained  that  Mr  Allan  ought  to  re- 
ceive credit  for  sums  amounting  to  nearly  £17G0 
in  respect  of  advances  which  he  made  during  the 
liferent  of  Mr  and  Mn  Gerrard,  beyond  the 
amount  of  the  revenue  derived  from  Uayfield,  to 
which  nnqnestionably  they  were  entitled,  and  it 
has  been  argued  on  behaU  of  Mr  Allan  that  Mr 
Oerrard  was  flar  of  the  estate  of  Hayfield,  that 
be  was  not  divested  of  the  estate  by  the  trust- 
deed  which  he  had  executed,  or  at  least  that  the 
estate  remained  subject  to  his  debts.  It  is  argued 
by  Mr  Allan  that  this  snm  of  £1700  was  a  debt 
for  which  the  estate  or  its  trustee  was  liable. 

In  the  second  plaoe,  it  is  maintained  that  at  all 
events,  even  if  that  contention  be  not  sonnd, 
there  are  two  sums  in  a  special  position,  and  that 
80  far  as  Mr  Allan's  advances  consist  of  either  of 
these  two  sums,  he  is  entitled  to  retain  the 
amounts  in  his  hands.  One  of  these  is  a  sum  of 
£r>30  for  which  he  claims  credit  in  name  of 
board  for  two  sons  and  two  daughters  of  Mr 
Oerrard ;  and  the  other  sum  is  a  sum  of  £553, 
lis.  3d.  being  the  amount  of  admitted  expendi- 
ture on  improvements  which  it  is  ttiA  Mr  Gerrard 
executed  on  Hayfield.  These,  I  think,  exhaust 
the  points  that  were  stated  in  reference  to  the 
Hayfield  Tnist. 

In  regard  to  the  £2000  trust  the  l^ord  Ordinary 
has  held  the  defender  responsible  for  the  seonrity 
called  Dallas'  bond  for  £1000,  which  is  now 
iusufflcient,  for  it  is  dear  on  the  evidence  that 
the  amount  in  that  security  cannot  be  realised 
either  from  the  borrower  or  the  property.  An 
argument  was  maintained  for  Mr  Allan  in  refer- 
ence to  that,  that  he  was  not  personally  respons- 
ible for  the  loss  that  has  thus  arisen,  and  that 
those  who  are  interested  in  the  £2000  bond — the 
beneficiaries  under  that  trust,  who  are  the  pur- 
suersof  this  action — must  bear  the  loss  themselves. 

Now,  with  reference  to  the  first  of  these  ques- 
tions, the  main  qnestions  raised  were  as  to  the 
Hayfield  Trust,  and  the  first  point  pleaded  for 
Mr  Allan  has  been  disposed  of  by  the  interlocutor 
which  was  pronounced  by  Lord  Adam  wlien  the 
case  was  originally  before  him,  dated  let  April 
1884.  Mr  Allan's  contention  is  stated  in  the 
first  article  of  the  statement  of  facts  for  him,  and 
it  is  to  this  effect — "  The  trust  deeds  referred  to 
were  not  granted  for  any  onerous  cause,  or  in 
terms  of  any  agreement  or  arrangement,  but 
were  purely  gratuitous  and  voluntary.  The  pur- 
pose for  which  they  were  granted  was  to  impose 
some  impediment  on  Mr  Gerrard's  dealing  with 
and  disposing  of  the  means  and  estate  referred 
to.  The  said  deeds  were  not  intended  to  divest, 
and  did  not  divest,  Mr  and  Mrs  Gerrard  of  the 
fee  or  capital  thereof.  It  was  expressly  declared 
by  the  said  deeds  that  the  provisions  therein 
contained  in  favour  of  Mr  Gerrard's  children 
should  not  become  vested  interests  till  the  death 
of  the  survivor  of  the  spouses.  The  said  deeds 
remained  undelivered  daring  the  lifetime  of  the 
spouses  and  of  the  survivor."  As  to  the  delivery 
of  the  deeds  there  can  be  no  possible  question, 
for  the  Hayfield  trust-deed  was  put  on  record 
and  was  acted  on  from  the  time  it  was  granted, 
so  that  point  fails. 


It  was  pleaded  with  reference  to  this  statement 
in  the  third  plea-in-law  that  "on  a  sound  oon- 
stmction  of  the  trust-deeds  referred  to  the 
defeuder  is  not  bound  to  account  to  the  pursuer 
for  the  capital  of  the  trust  funds  expended  by 
Mr  and  Mrs  Gerrard" — that  is  to  say,  that  he  is 
entitled  to  set  against  the  capital  of  the  trust 
funds,  being  the  proceeds  reaUsed  from  the  sale 
of  Hayfield,  the  whole  of  his  advances  to  Mr  and 
Mrs  Gerrard.  Now,  I  am  of  opinion  that  the 
view  which  was  taken  by  Lord  Adam,  and  which 
is  supported  by  the  opinion  which  his  Lordship 
gave,  and  which  Is  appended  to  his  interlocutor 
of  1st  April  1884,  is  sonnd,  and  that  the  argu- 
ment of  Mr  Allan  upon  this  subject  fails. 

The  terms  of  the  title  to  Hayfield  are  incidentally 
given  in  the  report  by  Mr  Blair.  It  is  there 
stated  that  "at  Martinmas  1867  Mr  and  Mrs 
Gerrard  purchased  the  estate  of  Hayfield  in  the 
county  of  Aberdeen  for  the  sum  of  £4250  sterling. 
The  disposition  bears  that  the  price  was  paid  by 
Geor^  Gerrard,  and  the  conveyance  was  taken 
in  the  name  of  (Jeorge  Gerrard  and  Mrs  Margaret 
I  Walker  or  Gerrard,  formerly  Morrison ,  his  spouas. 
!  in  conjunct  fee  and  liferent,  and  to  the  heiis  of 
I  the  said  Mrs  Margaret  Walker  or  Germd, 
formerly  Morrison,  heritably  and  irredeemably," 
,  the  deed  being  registered  in  these  terouL  We 
'  find  that  the  deed,  so  far  as  the  narrative  is  oon- 
'  cemed,  is  not  correct  with  reference  to  the 
source  from  which  the  money  to  pnrcbaae  Hay- 
field was  derived.  The  money  was  not  a  price 
paid  really  by  Gteorge  Gerrard,  bnt  was  money 
advanced  by  Mrs  Gerrard  out  of  the  proceeds  of 
property  to  which  she  had  succeeded.  We  find 
in  Uie  next  plaoe  that  the  property  was  deatined 
to  her  heirs  under  this  destination,  and  therefore 
I  cannot  donbt  that  she  was  truly  the  fiar  of 
this  estate.  I  do  not  doubt,  however,  that  Mr 
Allan  acted  under  a  different  view.  Whether  he 
had  seen  this  destination  or  not  is  not  dear,  bnt 
from  all  indications  and  appearances  that  now 
remain  at  this  time  he  truly  supposed  that  Mr 
Gerrard  was  the  flar  of  this  estate,  and  I  am 
sore  that  has  been  the  cause  of  the  oonfnsioo 
that  has  arisen  in  the  accounting  between  the 
parties,  aud  is  to  some  extent  the  cause  of  what 
may  be  a  serious  loss  to  Mr  Allan  in  the  tnd. 
And  I  cannot  doubt  that,  so  far  as  the  destination 
is  concerned,  looking  to  the  fact  that  the  money 
came  from  the  lady  and  that  tbe  property  was 
destined  to  her  heirs,  she  was  the  fiar.  Bnt  over 
and  above  that  I  think  the  ground  stated  by 
Lord  Adam  is  a  moat  complete  answer  to  this 
article. 

I'he  deed  of  tmst  contains  a  de  praaeati  con- 
veyance of  Hayfield  by  which  the  estate  is  dis- 
poned by  Mrs  Margaret  Walker  or  Oerrard, 
formerly  Morrison,  wife  of  George  Oenaid, 
farmer,  Liohnet,  and  the  said  George  Oerrard, 
to  him  the  said  George  Gerrard  in  liferent,  bnt 
for  his  liferent  use  allenarly,  and  to  the  defender 
John  Allan,  solicitor,  Banff,  and  to  snoh  other 
persons  as  should  bo  named  or  assumed  to  act  in 
the  trust  thereby  created,  and  to  the  acceptor  or 
survivor  in  fee,  and  there  are  clauses  prescribing 
what  is  to  be  done  with  these  lands  which  are 
conveyed  to  Mr  Allan  in  fee.  The  deed  is  put 
upon  the  register  as  of  its  date  or  shortly  after. 

The  only  clause  on  which  any  arguments  could 
be  founded  on  as  preventing  the  effect  of  that 
deed  as  being  a  complete  dive^titure,  was  the 
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clanse  that  the  vhole  provisions  therein  in  favour 
of  the  children  shall  not  become  vested  interests 
in  them  until  the  term  of  payment,  but  I  think 
that  that  clause  mast  be  read  with  reference  to 
what  follows — "bnt  on  the  death  of  any  of  them 
before  said  term  of  payments,  the  provision  to 
any  of  them  so  dying  leaving  lawfnl  issue  shall  be 
divided  equally  among  bis  or  her  issue  alive  at 
the  time  of  payments,  and  failing  such  issue  ghnll 
belong  to  the  survivors  or  survivor"  of  the 
children,  "or  their  issue  equally  among  them 
per  ttirpet."  I  think  that  clause  of  suspension  is 
simply  part  of  the  survivorship  clanse  that 
follows,  and  I  agree  with  Lord  Adam,  that  so  long 
as  any  child  was  in  life  the  trustee  held  that  pro- 
perty in  fee  for  that  child.  Of  course  if  the 
children  of  Mrs  Gerrard  by  her  first  marriage  to 
whom  the  conveyance  had  been  granted  had  all 
died,  Mr  Allan  would  have  held  the  property  for 
the  trustees.  But  as  it  was  from  the  time  the 
deed  was  registered,  the  granters'  rights  were  re- 
duced to  those  of  liferenters,  and  the  children 
were  practically  finrs.  And  so  it  follows  that  Mr 
Allan's  third  plea-in-law  must  be  repelled,  and 
that  he  is  not  entitled  to  credit  for  the  sum  of 
£1700  which  he  claims,  and  which  nndonbtedly 
be  paid  to  these  lif  errntem,  Mr  and  Mrs  Gerrard, 
tmder  the  misapprehension  to  which  I  have  re- 
ferred. 

The  next  question  that  arises  is  in  regard  to  the 
Slims  to  which  I  have  referred.  The  first  of 
these  is  a  sum  of  £530  claimed  as  for  board 
against  the  children.  Now,  it  appears  that  the 
Morrisons,  sometimes  three  and  sometimes  four 
of  them,  being  all  of  age— npwards  of  twenty- 
one  years  of  age — undoubtedly  lived  in  the  house 
at  Ehyfleld  with  their  mother  and  step-father, 
and  undoubtedly  their  being  there  must  have 
cost  a  considerable  sum  in  excess  of  income,  and 
it  is  quite  evident  from  a  perusal  of  the  corre- 
spondence and  the  evidence  that  it  did  cost  a 
good  deal  more  than  the  income  of  Hayfleld  to 
maintain  the  parties.  The  whole  income  which 
the  parties  had  out  of  Hayfield  was  about  £110, 
and  if  anything  is  clear  in  this  case  it  is  that  the 
expenditure  greatly  exceeded  the  income.  There 
were  three  and  sometimes  four  of  these  children 
to  be  maintained  at  Hayfleld,  besides  Mr  and 
Mrs  Gerrard,  and  the  income  was  therefore  quite 
insnfflcient  for  the  expense  of  the  household,  and 
aeoordingly  they  had  to  draw,  and  did  draw, 
npon  Mr  Allan.  Unhappily  for  him  he  thought 
that  Mr  and  Mrs  Gerrard  were  the  fiars  of  the 
property,  and  that  he  was  safe  to  give  them  what 
they  required  and  that  he  could  charge  the  money 
against  the  capital  of  the  estate.  It  is  the  money 
advanced  in  this  way  to  the  Gerrards,  and  not  to 
the  children,  that  he  seeks  to  have  repaid  to 
him.  If  he  had  not  acted  on  that  erroneous 
view  I  cannot  doubt  that  as  time  went  on  he 
would  have  stopped  these  advances  till  the  child- 
ren were  major,  and  would  then  have  got  an 
acknowledgment  for  those  he  had  made  before  he 
made  more,  and  in  order  to  induce  him  to  con- 
tinue them.  He  would  have  said,  I  cannot  go  on 
making  these  advances  till  you,  the  fiars  of  this 
estate,  secure  me  in  repayment  of  them,  past  as 
well  as  future.  If  he  had  done  so  he  would  have 
been  entitled  to  charge  the  advances  against  the 
individuals  who  gave  that  authority,  who  are  now 
flars  of  this  estate,  and  against  the  estate  itself  or 
the  proceeds  of  it.    But  unfortunately  he  did  not 


tnke  that  course,  and  the  advances  he  made  were 
advances  to  the  parents,  although  there  are 
grumblings  by  the  parents  about  the  expenses  on 
different  occasions,  but  there  is  no  arrangement 
for  board  or  charge  for  board,  and  that  being  so 
I  do  not  see  that  Mr  Allan  can  put  forward  snch 
a  charge  against  these  children,  and  get  repay- 
ment from  them  of  the  advances  made  to  their 
parents.  In  the  whole  circumstances  I  am 
clearly  of  opinion  that  so  far  as  this  sum  is  con- 
cerned there  is  no  case  in  law  that  can  be  main- 
tained for  Mr  Allan. 

We  next  come  to  the  question  of  improvement 
expenditure,  and  that  certainly  is  attended  with 
more  difficulty,  bnt  on  full  consideration  I  have 
come  to  the  conclusion,  differing  from  the  Ijord 
Ordinary,  that  in  the  accoantinR  between  the 
parties  the  defender  is  entitled  to  credit  for  the 
sum  of  £633,  lis.  2d.  as  at  the  20th  of  January 
1872. 

The  facts  about  this  expenditure  that  was  so 
made  are,  I  think,  very  clear.  In  the  first  place, 
by  the  joint-minute  which  the  parties  have  lodged 
in  process,  there  does  not  appear  to  be  any  doubt 
that  that  sum  was  so  expended.  I  do  not  think 
that  this  was  by  any  means  the  limit  of  expendi- 
ture. I  think  Mr  Gerrard  spent  somewhere  more 
nearly  £800  or  £900,  or  even  more,  upon  this  pro- 
perty, and  that  the  expenditure  of  £633,  lis.  2d. 
has  been  admitted,  and  it  has  been  vouched. 

The  next  fact  that  I  think  is  perfectly  clear  in 
the  evidence — and  in  that  respect  I  differ  from  the 
Lord  Ordinary— is  that  this  property  was  thereby 
greatly  enhanced  in  value. 

{Hit  Lordihip  then  dealt  toitfi  ilte  evidence  on 
this  potnO— From  all  of  this  evidence  it  is,  I  think, 
made  as  clear  as  day  that  this  property  had  such 
amounts  of  money  spent  upon  it  as  made  it  of 
greater  value  to  the  possessors  of  it,  and  that  it 
was  enhanced  in  value  to  the  full  extent  of  the 
sums  so  spent  upon  it  as  a  marketable  subject, 
and  I  believe  it  was  these  improvements  that  en- 
abled the  parties  to  get  anything  like  the  price 
which  they  ultimately  got  for  it. 

The  question  in  these  circumstances  therefore 
is,  whether  the  flars  of  this  property  were  entitled 
to  take  benefit  from  the  money  laid  out  and  to 
refuse  payment  of  it  I  think  it  is  quite  cleat 
that  they  are  not,  for  I  think  it  is  proved  in  the 
evidence,  that  when  Mr  Gerrard  made  these  im- 
provements he  was  under  the  idea  and  belief  that 
he  would  certainly  be  entitled  to  charge  the  ex- 
penditure on  them  on  the  estate.  It  is  not  like 
the  case  of  a  liferenter  merely  who  knows  that  if 
he  is  laying  out  money  he  is  only  contributing  to 
the  value  of  his  liferent.  It  is  quite  clear,  upon 
a  body  of  evidence,  that  Mr  Gerrard  was  under 
the  belief  that  he  had  such  a  right  with  regard  to 
the  property  thai  he  could  charge  this  ex- 
penditure, and  intended  to  charge  it.  The  case 
is  quite  analogous  to  that  in  which  a  party  believ- 
ing that  he  has  the  radical  title  to  an  estate  pro- 
ceeds to  improve  it,  and  then  it  is  ultimately  found 
that  he  has  not  that  title,* although  he  was  in  the 
bona  fide  belief  that  he  has — a  claim  of  recompense 
will  arise.  Now,  that  Mr  Gerrard  has  that  belief 
is  evident  from  a  number  of  circumstances.  In 
the  first  place,  Mr  Allan  explains  in  a  single  pas- 
sage of  his  evidence,  "  AVhen  I  was  asked  to  con- 
stitute the  trust "  (that  is,  the  Hayfleld  trust),  "  I 
understood,  and  so  did  Mrs  Forbes  "  (a  daughter 
of  Mrs  Gerrard,  who  first  came  to  Mr  Allan  £a  re- 
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gnrd  to  the  constitation  of  thia  trust),  "  that  the 
title  to  Hayfleld  was  in  the  name  of  Mr  Gerrard." 
It  is  not  surprising  that  Mr  Qerrard  should  have 
the  same  view  regarding  the  title  to  the  estate  at 
the  time  of  the  constitution  of  the  trust.  It  is 
quite  dear  that  Mr  Gerrard  has  that  yiew,  for  in 
the  first  letter  which  he  sent  to  Mr  Allan  on  the 
subject,  written  by  his  daughter  but  signed  by 
him,  he  says — "I  would  like  you  to  oome  down 
here  bringing  a  bond  prepared  ready  to  be  signed 
and  witnessed.  Ton  will  better  understand  what 
I  mean  if  I  say  it  must  be  executed  in  such  a  form 
as  would  oonstitate  it  to  be  an  effectual  check  to 
any  claims  my  heirs  at  law  could  make  upon  the 
land  of  Hayfleld  in  virtue  of  the  title-deeds  being 
made  out  in  my  name,  but  at  the  same  time  it 
most  be  nnderstood  that  the  trustees  bold  it 
merely  to  be  acted  upon  should  circumstances 
require  it  at  my  deaUi,  but  with  no  power  to 
trouble  me  with  it  during  my  lifetime."  It  is  im- 
possible to  read  that  letter,  coming  from  Mr 
Gerrard  and  sent  by  Mr  Qerrard,  without  seeing 
that  it  is  the  letter  of  a  man  who  believed  he  had 
the  right  to  settle  that  estate  as  he  thought  fit, 
and  had  right  to  charge  these  improvements  upon 
the  estate. 

Then  again  we  have  farther  evidence  that  in 
making  the  improvements  it  was  in  his  mind  all 
along  that  they  should  be  so  charged.  He  says 
in  his  letter  to  Mr  Allan,  dated  7th  December 
1870 — "  The  supposed  carpenter's  work,  I  think, 
takes  in  part  of  Mr  Alexander's  account.  Mrs 
Forbes  does  not  appear  to  be  pleased  with  so  much 
money  against  the  estate,  although  she  would  wish 
great  improvements  but  no  money  to  be  expended 
from  the  estate," — thus  clearly  shewing  that  all 
parties  considered  that  this  money  was  being 
raised  np  against  the  estate.  And  then,  of  date 
21tb  October  1871,  we  have  a  letter  requesting 
and  authorising  Mr  Allen  to  take  such  steps  as 
are  necessary  to  obtain  repayment  of  the  cash 
"  expended  by  me  from  my  own  means  in  ex- 
tending the  honse  on  Hayfield  and  making  other 
permanent  improvements  thereon,  by  procuring 
the  amount  made  a  burden  on  the  fee  of  the 
estate." 

Again,  yon  have  following  upon  that  the  bond 
itself  which  was  executed  immediately  afterwards. 
[This  was  a  bond  and  disposition  in  security, 
dated  20th  January  1 872,  granted  by  Mr  and  Mrs 
Oerrard  to  third  parties  by  which  the  lands  of 
Hayfleld  were  disponed  in  security  of  an  advance 
to  Mr  Oerrard  of  £600  to  repay  advances  for  im- 
provements]. It  is  clear  that  the  parties  had  the 
power  of  burdening  the  estate  in  that  way,  and  it 
should  be  kept  in  view  that  their  communications 
with  Mr  Allan  were  for  the  purpose  of  burdening 
the  estate  by  charging  these  improvements  npon 
it.  That  was  well  known  to  the  beneficiaries 
nnder  this  trust.  And  further,  I  may  notice  that 
Mr  Stewart,  the  clergyman,  again  seems  to  give 
evidence  in  the  same  direction  where  he  says, 
"Except  with  reference  to  the  raising  of  money 
to  pay  ontlays,  I  caA  recall  no  occasion  on 
which  he  spoke  about  bonding  the  property, 
bnt  he  indicated  that  it  was  necessary  that  there 
should  be  some  bonding  of  it  to  get  money  to  pay 
outlays."  Now,  how  could  Mr  G«rrard  indicate 
that  tiie  estate  was  to  be  bonded  to  pay  onUays 
unless  he  was  in  the  belief  that  he  bad  the  power 
to  grant  such  a  deed ;  and  therefore  there  again 
yon  have  evidence  to  the  same  effect.      And  over 


and  above  that  I  think  there  is  evidence  in  the 
letters  of  Mrs  Forbes  (afterwards  Mis  Scott) 
pointing  the  same  way.  For  example,  I  find  she 
says  in  one  of  her  letters  to  Mr  Allan— the  letter 
of  14th  October  1872—"  Yon  must  use  the  power 
the  standing  debt  gives  you  to  compel  either  sale  • 
or  letting  tbe  place  with  a  view  to  lessen  the  ex- 
penditure and  get  the  debts  paid  off." 

Now,  it  wonld  not  have  been  neoeasaiy  for  the 
children  or  anyone  else  to  interfere  in  this  way 
and  to  use  pressure  of  this  kind  if  Mr  and  Mn 
Gerrard  themselves  were  in  a  position  to  clear  off 
these  debts,  and  subsequently  Mrs  Forbes  again 
writes  on  6th  January  1873 — "  I  most  deeply 
regret  that  it  is  in  my  power  to  use  sneh  an  tigo- 
ment  as  the  probable  absorption  for  their  neoetr 
sities  of  the  money  she  freely  and  nnconditionally 
assigned  to  us.  The  great  pity  is  that  it  was  not 
made  an  irrevocable  deed  of  gift,  making  it  at 
much  ours  as  if  it  had  oome  to  as  as  our  penonal 
share  of  my  uncle's  succession," — all  showing  that 
they  were  in  the  belief  that  the  estate  of  Hayfield 
was  subject  to  the  debts  and  deeds  of  the  tmstcD ; 
and  just  allow  me  to  say  with  reference  to  Mn 
Scott  that  she  seems  to  have  taken  a  most  anxious 
interest  in  tliis  matter  all  through,  and  to  have 
known  what  she  was  about ;  and  I  cannot  help 
saying  that  if  she  had  known  the  true  state  of 
affairs  she  would  have  arranged  this  matter  on  a 
very  different  footing.  And  that  being  the  state 
of  matters  I  think  the  result  of  the  proof  is  (1) 
that  the  expenditure  is  proved  clearly ;  (2)  that 
it  is  proved  that  the  expenditure  greatly  enhanced 
Hayfleld ;  and  (3)  that  the  expenditure  was  not 
made  in  circumstances  that  can  raise  the  presump- 
tion that  it  was  intended  to  go  to  the  benefleiarin, 
or  was  made  by  one  who  did  not  believe  he  had 
the  power  to  charge  Hayfield  with  it,  and  intended 
to  charge  Hayfield  with  it,  all  along. 

Something  was  said  to  the  effect  that  this  WH 
not  Mr  Gerrard's  money  that  was  laid  out  upon 
this  property.  My  opinion  is  that  the  proof  shows 
that  it  was  his  money  that  was  so  laid  out.  It  ip- 
pears  to  me  that  when  Mrs  Morrison  married  Ilr 
Gerrard  in  1862  or  1863  she  had  no  means  of  ha 
own,  and  that  when  she  and  her  family  then  re- 
moved to  the  farm  of  Lichnet  and  lived  there  with 
Mr  Gerrard,  Mr  Gerrard  was  a  man  of  some  means, 
and  must  have  been  before  he  could  afford  to 
keep  these  three  or  four  grown-up  children,  some 
of  ttiem  past  majority,  for  some  years ;  when  the 
snccession  came  in  from  Mrs  Gerrard's  noda 
there  appears  to  have  been  more  money  than 
was  secured  nnder  these  two  trust-deeds,  pro- 
bably £1600  more,  and  that  thia  was  got  before 
1868  when  the  parties  removed  from  Ldobnet 
A  considerable  part  of  that  sum  was  donbtlcsi 
spent,  and  part  of  it  went  into  the  farm  of 
Lichnet  to  improve  it,  and  to  purehaaa  stock 
and  implements,  and  when  the  parties  cane 
to  leave  the  farm  in  1868  can  it  be  said  that 
money  that  was  in  that  position  can  be  re- 
garded as  secured  to  Mis  Oerrard  excfanive 
of  the  ju*  mariti  and  right  of  administralion 
of  her  husband?  I  think  not  Mr  Oerrsid 
therefore  had  money  of  his  own,  and  that  vu 
the  money  that  went  into  these  improvemeait 
and  must  be  regarded  as  his  money. 

It  would  make  no  difference  in  my  mind  evea  if 
this  were  Mrs  Gerrard's  money,  because  it  ia  qmta 
clear  that  she  had  no  intention  of  making  a 
donation    of    it    to    her    heirs.      She 
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that  that  money  shoold  be  her  hnsband's, 
because  she  allowed  him  to  lay  it  oat  on 
these  improyementa,  and  ahe  woa  a  party  to  the 
bond  by  which  these  were  charged  apon  the 
estate  and  anthoriaed  that  to  be  done.  So  I 
think  her  intention  was  that  the  money  shonld 
be  regarded  as  hera,  and  that  she  looked  at  it  in 
that  light  and  allowed  her  husband  to  use  it  as 
his  own. 

In  all  these  circumstances  it  appears  to  me  to 
be  qnite  clear  that  this  is  a  case  for  the  appli- 
cation of  the  doctrine  of  recompense,  and  my 
view  of  the  case  on  this  branch  of  it  is  that  Mr 
Allan  was  entitled  to  recognise  Mr  Oarrard's  right 
to  this  sum  of  £.533,  and  as  trustee  holding  the 
money  to  charge  it  upon  the  estate  by  bond,  or 
at  all  CTents  after  the  sale  to  retain  it  out  of  the 
price,  for  which  he  has  the  authority  of  Mrs 
Oerrard  as  well  as  that  of  her  husband.  And  so 
I  think  that  in  the  accounting  Mr  Allan  is  entitled 
to  credit  for  that  sum.  And  that  exhansts  the 
questions  as  to  the  Hayfield  trust. 

As  to  the  second  trust,  the  only  question  is  as 
to  the  Dallas  Bond,  and  here  again  I  am  unable 
to  agree  with  the  Lord  Ordinary.  The  question 
that  is  raised  on  this  branch  of  the  case  is 
whether  Mr  Allan  exercised  reasonable  oare  and 
caution  in  taking  the  security  he  did  for  that  sum 
of  £1000. 

The  clause  in  the  trust-deed  contains  Tery  wide 
powers  in  reference  to  investments,  and  I  do  not 
think  the  Lord  Ordinary,  judging  from  the  terms 
of  his  opinion,  seems  to  have  adverted  to  that 
oironmstance  in  dealing  with  the  case.  The  clause 
as  to  inveatmente  is  as  follows — "Our  trustee 
shall  with  all  convenient  speed  invest  the  said  sum 
of  £1600  sterling  on  bonds,  heritable  or  personal, 
railway  debentures,  bank  stock,  or  otherwise." 

Now,  on  the  one  hand,  it  is  to  be  noticed  that 
this  clause  does  give  very  vride  powers  of  invest- 
ment. It  may  be  even  on  personal  secnrity 
alone.  On  the  other  hand,  it  must  not  be  lost 
sight  of  that  Mr  Allan  in  this  transaction  acted 
both  for  the  trust  he  represented  and  also  for 
Dallas,  the  borrower  of  the  money.  In  any 
question  arising  about  a  security  in  such  circum- 
i^noes  I  think  it  must  be  made  very  clear  that 
the  trustee  did  act  with  full  care  and  caution  in 
what  he  did.  But  even  applying  that  test,  it 
appears  to  me  that  the  security  must  stand,  so 
far  as  Mr  Allan  is  concerned,  responsible  for  the 
amount,  and  that  it  cannot  be  thrown  upon 
him. 

The  objectors,  the  pursuers  of  this  action,  seem 
to  have  been  under  a  very  great  misapprehension 
when  they  stated  their  objection  originally,  for  I 
observe  it  was  in  these  terms — "At  the  time 
when  this  loan  was  granted,  11th  August  1U68, 
Mr  Dallas  was  in  pecuniary  difficulties,  and  his 
bankers — the  Union  Bank  of  Scotland — had  cloaed 
his  account  and  called  upon  him  to  pay  up  a 
large  debt  which  he  was  due  to  them.  At  this 
time  he  was  a  client  of  Mr  Allan,  who  negotiated 
the  transaction  in  settling  the  Union  Bank's  debt; 
and  with  the  view  of  enabling  Mr  Dallas  to  settle 
that  debt  he  lent  him  £1000  from  the  trust- 
funds,  taking  in  security  the  property  in  Macduff 
belonging  to  Mr  Dallas,  and  which  had  been,  inter 
alia,  held  in  security  by  the  bank  for  its  debt 
Mr  Allan  took  no  proper  steps — indeed  took  no 
steps  whatever — to  ascertain  the  value  of  the 
property,  or  its  sufficiency  for  the  loan,  and  in 


point  of  fact  it  was  not  and  is  not  a  sufficient 
security.  Mr  Dallas'  personal  obligation  was 
worthless,  and  he  soon  afterwards  became  bank- 
rupt. Interest  has  not  been  paid  since  Whitsun- 
day 1878.  The  property  was  not  and  is  not  worth 
the  half  of  the  loan  and  interest,  and  it  is  doubt- 
ful whether  £700  will  be  got  for  it.  Its  present 
rental  is  £19. 

Now,  in  every  particular  that  statement  is  un- 
founded. In  the  first  place,  so  far  as  I  can  see, 
Mr  Dallas,  who  had  been  for  many  years  a  mem- 
ber of  the  town  council  of  Macdnff,  and  was  at 
the  time  provost,  was  in  perfectly  good  credit. 
His  bankers  expressly  say  so.  The  agent  who 
was  examined  explains  in  his  evidence — I  do  not 
know  that  I  need  trouble  your  Lordships  by 
reading  it — but  he  says  he  considered  Mr  Dallas' 
personal  credit  considerable,  and  that  it  was  one 
of  the  elements  that  induced  him  to  enter  into 
the  transaction  that  his  position  was  good.  The 
statement  is  unfounded  that  the  bonk  had  been 
calling  up  or  requiring  their  money.  Apparency 
Mr  Dallas  had  taken  offence  that  the  bank  would 
not  give  him  some  additional  accommodation,  and 
resolved  that  he  would  change  his  account,  and 
he  obtained  this  money  for  the  purpose  of  paying 
up  the  bank.  The  security  taken  over  was  one 
that  the  bank  had  held  for  ten  years,  and  the  in- 
terest had  been  regularly  paid.  The  Lord  Or- 
dinary notices  that  a  proposal  for  a  loan  had  been 
sent  to  Aberdeen,  which  had  not  been  accepted. 
That  is  quite  true,  but  it  was  then  on  the  stroke 
of  the  term,  and  as  there  being  no  time  to  go  on 
with  the  transaction  before  the  term  Mr  Dallas 
did  not  press  it  for  a  considerable  time  after- 
wards. Then  the  statement  that  Mr  Allan  had 
taken  no  proper  steps  to  ascertain  the  value  of 
the  property  is  not  true.  He  did  so,  and  found 
that  it  had  cost  £1400,  and  we  have  the  valua- 
tion that  he  got  from  personal  knowledge  of  the 
neighbourhood,  and  seeing  that  the  property  was 
worth  the  money,  Mr  Allan  gave  the  loan,  obtain- 
ing in  addition  to  the  security  which  the  bank  held 
the  security  of  another  property  belonging  to  Mr 
Dallas.  And  finally  we  have  the  fact  ^at  for  ten 
years  afterwards  the  interest  of  this  debt  was 
regularly  paid. 

Now,  under  all  these  circumstances,  was  the 
trustee  who  was  able  to  lend  on  personal  bond 
not  entitled  to  lend  on  heritable  security  ?  The 
security  has  turned  out  unfortunate.  Mr  Dallas 
has  met  with  misfortunes,  and  having  had  to  leave 
his  house,  it  has  been  let  at  a  lower  rent  than  it 
is  worth,  part  of  it  has  been  unlet  at  times,  there 
being  no  one  in  Macduff  who  desires  to  have  a 
house  of  this  kind,  and  the  result  is  that  it  has 
gone  down  in  value. 

The  only  other  circumstance  against  this  sa- 
curity  is  that  in  the  valuation  roll  it  is  put  in  at 
a  very  low  rental.  We  have  no  capital  sum  stated, 
but  we  all  know  that  rentals  are  kept  pretty  low, 
and  that  sometimes  the  valuation  roll  does  not 
contain  rentals  stated  so  high  as  they  might. 
And  in  the  circumstances  of  this  case  I  do  not 
think  that  is  an  element  that  can  effect  our  judg- 
ment. 

Now,  keeping  all  that  in  view,  I  think  there 
are  countervailing  circumstances  in  this  case  that 
outweigh  the  objections  to  the  taking  of  the  se- 
curity, and  upon  the  whole  matter  I  think  Mr 
Allan  did  exercise  reasonable  oare  and  caution 
and  kept  within  his  powers  when  he  lent  this 
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money  at  the  time  he  did,  and  therefore  I  see  no 
grounds  for  throwing  any  ultimate  losB  that  may 
arise  on  Mr  Allan. 

LoBD  MuBB — [After  stating  his  concurrenoe  in 
the  opinion  appended  to  Lord  Adam's  interlocutor 
of  1st  April  1884,  and  the  opinion  of  Lord  Shand, 
hlB  Lordship  dealt  vith  the  question  of  improve- 
ment expenditure  as  follows j — We  were  strongly 
pressed  with  this,  that  there  was  a  rule  that 
when  a  liferenter  advanoed  money  for  improTe- 
ments  on  a  property  he  could  not  make  this  a 
charge  against  the  flar,  because  he  must  be 
supposed  to  have  done  it  for  his  own  oonTenienoe 
and  benefit  during  the  time  he  occupied  the 
subject  Now,  I  do  not  mean  to  throw  any 
doubt  npon  the  rule  which  has  in  some  cases  been 
laid  down  to  that  effect,  but  I  think  with  Lord 
Shand  that  there  are  specialities  in  this  case 
which  entitle  us  to  say  that  these  are  charges 
which  ought  to  be  allowed  to  Mr  Allan  in  bis 
accoonts  with  reference  to  that  estate.  The 
Lord  Ordinary  in  his  note  says — "I  think  it  is 
scarcely  open  to  doubt  that  the  alterationB  and 
improvements  made  on  Hayfield  by  Mr  and  Mrs 
Gerrard  added  to  its  value;  but  there  is  no  direct 
evidence  or  even  definite  opinion  to  be  found  ex- 
pressed in  the  proof  as  to  the  extent  to  which  the 
value  of  the  honse  was  increased. "  Now,  I  agree 
with  the  Lord  Ordinary  in  thinking  that  there  is 
no  doubt  that  the  property  was  materially  im- 
proved by  that  expenditure  ;  and  I  think  the 
actual  amount  expended  may  be  taken  at  £553  at 
least,  because  there  is  a  minute  of  admissions  to 
that  effect.  But  the  Lord  Ordinary  goes  on  to 
■ay  that  Mr  Allan  does  not  represent  the  life- 
renter,  and  that  the  liferenter  himself  made  no 
snch  claim.  Now,  I  think  that  is  not  quite  a 
oorreot  explanation  of  the  position  of  Mr  Gerrard 
in  this  matter,  because  we  have  him  not  only 
writing  the  letter  of  request  founded  on  by  Mr 
and  Mrs  Qerrard,  in  December  1873 — [This  was 
•  formal  tested  letter  addressed  to  the  defender 
by  Mr  and  Mn  Gerrard,  by  which  they  requested 
and  required  the  defender  to  retain  out  of  the 
price  of  Hayfield  certain  sums  advanced  by  him 
and  applied  by  them  in  improving  Hayfield,  and 
also  the  amount  of  the  defender's  business  ac- 
count incurred  in  connection  with  the  manage- 
ment of  the  estate] — but  we  also  have  it  in  the 
letter  which  Lord  Shand  has  referred  to,  in 
which  Mr  Gerrard  writes  to  Mr  Allan — "I  hereby 
request  and  authorise  you  to  take  such  steps  as 
are  necessary  to  obtain  repayment  of  the  cash 
expended  by  me  from  my  own  means  in  extend- 
ing the  bouses  on  Hayfield  and  making  other 
permanent  improvements  thereon,  by  procuring 
the  amount  made  a  burden  on  the  fee  of  the 
estate."  Now,  there  is  a  distinct  letter  from  Mr 
Gerrard  himself  to  Mr  Allan  asking  him  to  take 
steps  to  recover  for  him,  Mr  Gerrard,  the  expense 
which  he  had  thus  incurred.  In  these  circam- 
stanoes  I  concur  with  Lord  Shand  that  the  life- 
renter  certainly  expected  that  he  was  to  be 
reimbursed  or  recompensed  for  his  expenditure, 
and  I  also  agreed  with  Lord  Shand  that  there  is 
sufficient  evidence  to  show  that  it  was  Mr 
Gerrard's  money  that  was  so  expended ;  for  we 
see  that  npon  some  transactions  in  connection 
with  the  farm  of  Liohnet  there  was  a  balance  that 
went  to  pay  for  improvements  on  Hayfield. 
Then  we  find  that  not  only  was  Mis  Gerrard 


aware  that  this  was  going  on  as  iiar  of  the  pro- 
perty, but  that  her  children  were  equally  aware 
that  their  father's  money  was  being  so  applied — 
that  it  was  applied  to  the  benefit  of  the  estate, 
and  consequently  to  their  benefit  Now,  in  these 
circumstances,  with  the  actual  knowledge  of  these 
parties  that  the  money  was  so  expended,  with  the 
distinct  evidence  that  the  money  was  Mr 
Gerrard's  money,  and  that  it  was  expended  in 
the  belief — the  erroneous  belief — that  he  was  fiar 
of  the  estate,  I  think  in  the  whole  circumstances 
of  this  case  that  charge  may  be  allowed  without 
trenching  in  any  degree  on  Uie  rule  of  law  which' 
has  been  referred  ta 

LoBD  Adajc — With  regard  to  the  first  question 
here — the  construction  of  the  Hayfield  trust- 
deed — I  remain  of  the  opinion  which  I  expressed 
when  the  case  was  before  me  in  the  Oater  House, 
that  Mr  Allan  held  the  fee  of  the  property  for  the 
children,  and  therefore  that  Mr  G«rr«rd  was  a 
mere  liferenter,  and  was  not  entitled  to  expend 
any  part  of  the  principal  of  the  trust-fund,  and  I 
have  nothing  to  add  to  the  opinion  which  I  then 
expressed  and  to  what  Lord  Shand  has  now 
sUted. 

With  reference  to  the  improvement  expenditun 
on  Hayfield  I  also  ooncur  with  Lord  Shand.  It 
appears  to  me  that  it  most  be  taken  that  the 
money  expended  upon  these  improvements  was 
Mr  Gerrard's  money.  I  have  very  little  doubt 
however  that  originally  it  was  a  part  of  Mra 
Gerrard's  succession  from  her  uncle,  and  that  the 
money  originally  came  from  that  source.  I  think 
that  is  pretty  clear  upon  the  proof,  because  I  do 
not  think  that  Mr  Gerrard  ever  was  possessed  of 
much  money  to  expend  on  any  improvements. 
But  that  money  so  given  by  Mr  and  Mrs  Genard 
was  expended  on  the  stook  and  other  things  on 
Lichnet  farm,  which  was  Mr  Gerrard's  farm,  and 
I  think  the  proof  shows  that  the  money  ultimately 
expended  on  these  improvements  on  Hayfield 
was  the  proceeds  realised  from  the  sale  of  the 
stook  and  effects  at  Lichnet— that  being  so  I  can- 
not doubt  that  it  most  be  regarded  in  this  ques- 
tion as  being  Mr  Gerrard's  money.  In  the  next 
place,  I  am  clear  upon  the  proof,  upon  the  grounds 
stated  by  Lord  Shand,  which  I  need  not  re- 
peat, that  this  money  was  expended  by  Mr 
Gerrard  npon  that  property  in  the  erroneous  be- 
lief  that  he  was  entitled  to  the  fee  of  that  estate. 
I  think  that  he  and  Mr  Allan  and  all  the  rest  of 
them  entertained  a  eommuni*  error  on  that 
matter,  for  they  all  thought  that  the  effect  of  the 
trust-deed  was  not  to  limit  Mr  Gerrard's  ri^t  to 
the  fee  of  the  estate  of  Hayfield,  and  it  was  in 
that  erroneous  belief,  I  think  it  is  clearly  proved, 
that  this  money  was  expended  by  him  upon  that 
estate.  I  think  that  fact  gives  rise  to  the  well- 
known  principle  in  our  law  of  recompense— that 
where  a  person  expends  money  upon  another 
person's  property  and  benefits  it  in  the  errone- 
ous belief  that  it  is  his  own,  the  true  owner  can- 
not take  that  property  without  recompensing  the 
person  who  expended  the  money  to  the  extent 
to  which  the  property  has  been  benefited.  I 
think  that  principle  must  receive  effect  in  this 
case,  because  I  have  no  donbt  the  money  vms  ex- 
pended by  Mr  Gerrard  in  the  erroneons  belief 
that  it  was  expended  on  what  was  in  point  of 
fact  his  own  property,  and  I  cannot  see  that  the 
fact  that  Mr  Gerrard  happened  to  be  only  a  life- 
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iwiter  is  any  reason  why  he  shonld  not  reooTer 
this  money.  If  he  had  expended  the  money  in 
the  character  of  liferenter  only,  and  had  no  other 
claim  to  the  estate,  or  believed  he  had  no  other 
claim  to  the  estate,  the  matter  would  be  quite 
different,  because  then  we  would  have  been 
under  the  principle  of  money  expended  by  a 
mere  temporary  possessor,  and  in  that  case  it 
would  have  been  property  on  which  the  money 
had  been  expended  for  his  own  benefit.  But 
that  is  not  Uie  case  here  npon  the  facts,  and 
therefore  I  concur  with  Lord  Shand,  that  as  the 
money  had  been  expended  by  Mr  Gerrard  in  the 
erroneous  belief  that  he  was  expending  it  on  his 
own  property,  the  true  owner  oannot  take  posses- 
sion of  that  property  withont  paying  for  the 
benefit  which  be  has  thus  acquired. 

LoBD  Fbbsident — I  concur  in  the  opinion  of 
Lord  Shand,  and  the  only  question  of  much 
interest  in  law  which  has  been  raised  in  this  case 
appears  to  me  to  be  that  which  regards  the  right 
of  Mr  Allan  to  take  credit  for  the  sum  of  £553 
paid  to  Mr  Gerrard  as  the  amount  of  improve- 
ment expenditure  made  by  him  npon  the  estate 
daring  the  subsistence  of  his  Merent.  The 
general  rule  of  law  I  think  is  quite  undoubted 
that  where  a  liferenter  expends  money  in  improv- 
ing the  subject  of  his  liferent  he  is  to  be  pre- 
sumed to  do  so  for  the  purpose  of  enhancing  his 
own  benefit  and  enjoyment  of  the  estate.  Bat 
this  rule  is  founded  upon  a  presumption  only, 
and  I  think  that  presumption  must  yield  to  the 
facts  and  circumstances  of  the  particular  case 
whenever  these  are  sufficient  to  show  that  there 
is  a  view  in  the  mind  of  the  liferenter,  and  a 
purpose  for  which  the  improvements  were  made 
inconsistent  with  the  notion  that  they  were  made 
with  a  view  to  his  own  personal  enjoyment  of 
the  estate  only.  In  short,  I  think  the  presump- 
tion may  be  rebutted  by  the  facts  and  oircnm- 
stanoes  of  any  particular  case,  and  I  agree  very 
much  in  the  observations  made  by  Lord  Adam 
with  respect  to  this  particular  case  that  Mr 
Oerrard  made  these  improvements  and  expended 
this  money  under  the  erroneous  belief  that  be 
was  fiar  of  the  estate  and  not  liferenter,  and  that 
of  itself  seems  to  me  to  be  sufficient  to  overcome 
the  presumption  upon  which  the  ordinary  rale  of 
law  is  founded,  I  think  it  right  to  add  these 
observations  upon  the  only  question  of  law  that 
is  involved  in  this  case.  As  regards  the  details 
of  the  ease  otherwise  I  really  have  nothing  to 
add  to  what  has  been  said  by  Lord  Shand. 

The  Court  adhered  to  the  interlocutor  of  Lord 
Adam  of  date  the  1st  April  1884,  and  altered  the 
interlocutor  of  Lord  l^ayner  of  date  the  24th 
June  1885,  to  the  effect  of  finding  that  the  de- 
fender was  entitled  to  take  credit  for  the  sum  of 
£553,  lis.  8d.,  smd  also  altered  the  interlocutor 
of  Lord  Trayner  in  so  far  as  it  dealt  with  Dallas's 
bond. 

Counsel  for  Pursuers  (Bespondents)— J.  P.  B. 
Bobertson,  Q.  0.  —Watt.  Agent— Alexander  Mori- 
son,  S.S.C. 

Counsel  for  Defender  (Beclaimer)  —  D.-F. 
Maddntosh,  Q.O. — Begg.  Agents — Baxter  & 
Bnniet,  W.S. 


Thursday,  July  15. 

SECOND    DIVISION. 

[Sheriff  Court  of  Lothians 
at  Edinburgh. 

SCOTT  V.  BOY. 

Proeas— Finding  Caution  for  Bxpemet—  Undit- 
charged  Bankrupt— Slander— Dday. 

Circumstances  in  which  the  Court  refused 
to  allow  an  undischarged  bankrupt  to  sue  an 
action  for  slander  without  finding  caution 
for  the  expenses,  in  respect  the  letters  on 
which  the  slander  was  founded  were  not  in- 
jurious to  character,  and  in  respect  also  of 
the  lapse  of  time  between  their  publication 
and  the  raising  of  the  action. 
In  1881  Mr  William  Gilchrist  Boy,  S.8.C.,  sent 
the  following  letters  to  Mr  James  Gibson  Scott, 
who  was  then  manager  of  the  Money  Order  Bank 
(Limited),  Mr  Macdonald,  Q.C.,  being  the  chair- 
man:— 

"Edinburgh,  20<A  AprQ  1881. 
"Dear  Sir — I  was  grieved  and  disappointed  be- 
yond expression  to-day  when  Mr  Macdonald,  the 
chairman,  came  to  me  to  say  that  it  has  been  re- 
ported to  him  that  you  were  intoxicated  this 
morning  in  business  hours.  He  is  so  disgusted 
that  he  can  scarcely  think  what  ought  to  be  done, 
and  I  will  abstain  from  repeating  what  he  said. 
Our  conversation  however  ended  in  this,  that  I 
agreed  to  write  you  saying  that  unless  he  receives 
from  you  early  on  Saturday  morning  a  written 
admission  of  the  offence  coupled  with  a  humble 
apology  and  a  pledge  that  nothing  of  the  kind 
wiU  ever  occur  again,  he  will  take  his  own  way 
of  bringing  the  matter  before  the  directors  and 
of  effectually  preventing  any  recurrence  of  such 
a  thing  on  your  part,  at  least  as  an  official  of  the 
company.  For  myself  I  will  only  say  that  I  feel 
affronted  beyond  measure  that  anyone  recom- 
mended by  me  should  so  behave,  and  it  is  a  lesson 
to  me  for  the  future,  and  the  only  comfort  I  have 
is  that  Mr  Macdonald  and  others  know  me  too  well 
to  suppose  that  I  to  any  extent  wilfully  deceived 
them  regarding  you.  That  they  have  been  '  let 
in, 'however,  would  seem  to  be  undoubted." 

"Edinburgh  26th  April. 
"  Dear  Sir  —I  am  very  sorry  for  your  own  sake 
that  you  have  not  written  to  Mr  Macdonald  on 
the  subject  of  my  letter  of  20th.  The  result  is 
a  letter  which  I  have  received  from  him  to-day, 
which  I  would  send  you  but  that  it  deals  with 
other  matters,  but  from  which  the  following  is  a 
quotation-'  I  am  quite  resolved  on  this,  that  be 
either  writes  and  expresses  contrition,  or  that  I 
take  steps  to  have  a  full  enquiry,  with  the  cer- 
tain result,  if  the  facts  are  substantiated,  of  his 
removal  from  office. '  It  is  very  sad  to  think  you 
are  so  blind  to  your  own  interests,  but  it  would 
seem  to  be  so,  and  the  plain  inference  is  that  a 
man  who  can  so  neglect  himself  and  family  need 
not  be  expected  to  attend  to  any  adequate  degree 
to  the  interests  of  the  Money  Order  Bank.  I 
apprehend  that  on  Mr  Maodonald's  return  to  town 
you  will  receive  an  awakening  to  a  sense  of  your 
position  of  a  kind  you  will  ever  regret,  but  to 
avert  that,  if  still  possible,  I  strongly  recommend 
you  to  lose  not  another  moment  in  writing  him. 
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There  is  no  nse  trying  to  blink  the  matter.  It  has 
gone  too  far  for  that.  The  last  affair  was  blinked 
OTsr,  bnt  now  nothing  short  of  a  frank  avowal  and 
apology  will  suffice,  and  I  do  trust  you  will  realise 
how  grave  a  matter  it  is  and  that  you  most  face 
iu" 

On  19th  March  1885  Scott  raised  an  action  of 
damages  for  £1000  in  respect  of  these  letters. 

The  pursuer  averred  that  be  was  the  inventor 
and  patentee  of  a  system  for  conducting  money- 
order  business  by  means  of  stamped  paper ;  that 
he  entered  into  an  agreement  with  Mr  Macdonald 
on  behalf  of  an  intended  company,  to  work 
his  patent,  to  be  called  the  Money  Order  Bank 
(Limited),  and  of  which  he  was  to  be  manager  ; 
that  before  the  oompany  was  formally  started  the 
letters  in  question  were  written  by  the  defender  ; 
that  on  2d  February  1883  "the  pnrsner  raised 
an  action  in  the  Coart  of  Session  against  the 
Money  Order  Bank — being  the  said  intended 
company — for  breach  of  contract  in  not  working 
his  said  invention  and  the  system  connected 
therewith  as  per  speoifloation  annexed  to  said 
agreement,  and  on  appeal  in  that  cause  to  the 
loner  House  the  two  said  letters  by  the  defender 
to  the  pnrsner  were  published  in  full  in  a 
print  called  'Print  of  Documents  for  Kespon- 
dents;'"  and  that  "the  defender,  without  pro- 
bable cause,  falsely,  maliciously,  and  injuri- 
ously, and  to  the  loss  and  damage  of  the  pursuer, 
.  wrote  and  used  "  the  said  letters. 

The  Sheriff  (Da.vid8onJ  held  that  the  pnrsner, 
whose  estates  bad  been  sequestrated  on  28th 
March  1884,  and  who  was  undischarged,  most 
find  caution  for  expenses,  and  on  his  failing  to 
find  it  the  defender  was  assoilzied. 

The  pursuer  appealed. 

The  defender  cited  Collier  v.  Ritchie  &  Com- 
•pany,  November  4,  1884,  12  B.  47,  and  Clarke  v. 
Muiler,  January  16,  1884,  11  B.  418,  in  support 
of  his  contention  that  the  lapse  of  time  since  the 
publication  of  the  letters  disentitled  the  pursuer 
to  any  relaxation  of  the  general  rule  that  an  un- 
discharged bankrupt  must  find  caution. 

At  advising — 

LoBD  Jusiics-CiiESK — I  do  not  think  that  this 
is  a  favourable  case  for  allowing  the  pursuer  to 
proceed  without  finding  caution.  He  is  an  undis- 
charged bankrupt,  and  therefore  subject  to  the 
ordinary  rule  as  regards  caution.  No  doubt  it  is 
within  the  discretion  of  the  Coart  to  dispense 
with  it  in  exceptional  cases,  bat  I  think  that  this 
action,  which  is  founded  on  a  privileged  letter  by 
an  agent  to  the  pnrsner  as  late  manager  of  the 
Money  Order  Bank,  is  not  a  favourable  case  for 
our  granting  the  indulgence  and  relaxing  the 
general  rule.     Mr  Scott  then  must  find  caution. 

LoBD  ToDNO — I  am  of  the  same  opinion.  An 
undischarged  bankrupt  divested  of  aJl  his  funds 
may  not  raise  an  action  without  finding  caution. 
If  it  were  otherwise,  such  a  person  might  bring 
oppressive  actions.  There  are  no  donbt  excep- 
tions, and  one  of  these  is  where  a  man's  oharacter 
is  assailed.  I  think  that  exception,  however,  is 
confined  to  cases  of  real  injury  sustained  by 
such  an  attack  on  his  oharacter.  The  case  here 
presents  nothing  of  this  kind,  and  looking  to  the 
facts  of  it  I  am  clearly  of  opinion  that  the  indul- 
gence is  not  to  be  granted.  The  pursuer  has  suf- 
fered no  injury  that  I  can  see.     The  worst  which 


can  be  said  of  the  letters  is  that  they  van  sapor* 
flnous,  and  had  better  perhaps  have  never  been 
written.  If  the  pursuer  had  found  cantiom,  and 
the  case  had  come  before  me,  I  should  have  dis- 
missed it  on  the  merits  as  oontaining  no  defama- 
tory matter.  I  can  make  allowance  for  ■  man, 
who  had  once  acted  as  agent,  writing  letten  to 
his  old  client  whom  he  had  recommended  to  the 
Money  Order  Bank.  Bnt  I  cannot  in  1886  allow 
an  undischarged  bankrupt  to  go  on  with  an 
action  withont  caation  in  respect  of  lettaia 
written  in  1881,  and  published  in  1883  in  defence 
of  an  action  which  he  was  then  panning  against 
the  clients  of  the  writer.  Statements  and  publi- 
cations in  an  action  are  to  a  large  extent 
privileged,  and  these  are  not  idle  publications  nor 
do  they  imply  any  malignity.  On  th«  whole 
matter,  looUng  to  the  facts  and  circumatanoes  of 
the  case,  I  entirely  agree  that  thongh  this  is  an 
action  of  defamation  it  does  not  afford  a  gronnd 
for  making  an  exception  to  the  general  mis. 

LoBD  Cbaiohiu< — I  concur.  The  gronnd  of 
my  judgment  is  that  the  time  which  has  elapsed 
since  the  letters  were  written  disentitles  puisoer 
to  the  exception  to  the  general  rule.  He  wm 
aware,  months  and  months  before  he  raised  the 
present  action,  that  the  letters  had  been  published. 
It  was  only  after  his  sequestration  that  he  insti- 
tuted the  action.  I  cannot  think  he  was  entitled 
then  to  complain  of  them  without  being  snbjeet 
to  the  ordinary  mle  applicable  to  seqneatrUed 
bankrupts. 

IiOBD  Bu'i'uEitvuiu)  CiiABE  conooiTed. 

The  Court  dismissed  the  appeal  and  affirmed 
the  judgment  of  the  Sheriff. 

Connsel  for  Appellant— Party. 

Counsel  for  Bespondent — M'Eechnie.  Agent 
— W.  O.  Boy,  8.aO. 


Thurtday,  July  15. 

OUTER    HOUSE. 

[Lord  M'Laren. 
BTEKDUAN  V.  STKEDHAN. 

Proof— Wittieu— Citation— Begittered  Letter- 
Citation  Amendment  Act  1882  (45  OMd  46  VkL 

cap.  77). 

A  person  was  cited  by  registered  letter  to 
appear  as  a  witness  in  a  cause  set  down  for 
proof  in  the  Court  of  Session.  The  letter 
was  returned  by  the  Post  OfiBoe  antfaoriiies 
marked  "Befused."  The  Lord  Ordinary 
granted  warrant  to  apprehend  the  witness 
and  bring  him  as  a  witness  on  the  day  flzed 
for  proof. 

This  was  an  action  of  divoree  at  the  instanee  of 
William  Steedman  against  his  wife.  The  gronnd 
on  which  divorce  was  concluded  for  was  the 
defender's  alleged  adultery.  The  case  was  de- 
fended by  the  wife.  One  of  the  witnesses  for 
the  pursuer  was  Bobert  White,  a  blacksmith, 
residing  at  Lochgelly,  and  a  citation  was  sent  to 
him  by  registered  letter.  The  letter  was  retomed 
to  the  pursuer's  agent  by  the  Poet  Office  author- 
ities marked  "  refused." 
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Tbe  Lord  Ordinary  pronomioed  thefollowingin- 
terlocutor: — "The  1/ord  Ordinary,  on  the  motion 
of  pnrsner,  who  has  prodnoed  a  letter  duly 
registered  at  the  Post  Office,  and  endorsed  on  tbe 
envelope  as  a  citation  by  the  antbority  of  the 
Oonrt  of  Session,  addressed  to  Mr  Robert  White, 
blacksmith,  13  Main  Street,  Lochgelly,  a  material 
witness  in  the  cause,  said  letter  dnly  citing  him 
to  compear  before  tbe  Lord  Ordinary  as  a  witness 
at  the  trial  of  the  oanae  on  the  17th  July  1886 
at  o'clock  forenoon,  and  marked  by  the  Post 
Office  aatborities  as  "  refused  "  by  him,  thereby 
indicating  the  ref  osal  of  the  said  Bobert  White 
to  obey  the  said  citation,  to  the  injnry  of  the 
pnnuer  and  of  the  due  administration  of  justice, 
grants  warrant  to  macers  of  Oonrt,  messengers- 
at-arms,  and  other  officers  of  the  law,  to  search 
for,  apprehend,  and  keep  the  person  of  the  said 
Kobert  White,  and  to  bring  him  before  the  Lord 
Ordinary  on  the  said  17tb  day  of  July  1886  at 
ten  o'clock  forenoon,  within  the  Parliament  House, 
Edinburgh,  with  continaation  of  days,  to  answer 
at  the  instance  of  the  purauer,  and  authorises 
and  empowers  the  said  officers  of  the  law  to  act 
npon  a  certified  copy  of  the  interlocutor  by  the 
Clerk  or  Assistant  Clerk  of  Court,  all  in  terms  of 
the  Act  46  and  46  Vict.  cap.  77." 

Counsel  for  Parsner — Forsyth.  Agent — ^N. 
Briggs  Constable,  W.S. 

Counsel  for  Defender — Hay.  Agent — James 
Skinner. 


Friday,  July  16. 

FIRST    DIVISION. 

connell's  trustees  v.  hks  comnsll's 

trustees  and  others. 

BuccMsion  —  DeposiUBeeeipt  —  Depoiit-Reeeipt 
PaydUe  la  A  and  B  or  Survivor. 

A  deposit-receipt  taken  by  A  in  favour  of 
himself  and  of  B,  and  payable  to  either  or 
survivor,  has  no  effect  as  a  destination,  and 
on  the  death  of  A  the  sum  contained  in  it 
does  not  pass  to  B  but  belongs  to  A's  estate. 
Lord  Shand  disterUed  in  the  particular  oii- 
cnmstanoes  of  the  case. 

Parent  and  Child  —  Sueeeuion  —  Dettinaiion  — 
Pertonal  Bond. 

A  bond  was  taken  by  a  father  bearing  that 
tbe  sum  contained  in  it  had  been  advanced  by 
himself  and  his  son,  and  was  to  be  payable 
to  himself  and  his  son,  and  the  survivor,  and 
their  or  his  executors,  administrators,  or 
assignees.  The  father  died  leaving  a  general 
settlement,  executed  after  the  date  of  the 
bond,  by  which  he  directed  his  trustees  to 
pay  any  legacy  bequeathed  by  any  writing 
under  his  hand  however  informal  ot  de- 
fective. Held  (1)  that  tbe  bond  was  not  of 
tbe  testamentary  character  referred  to  in  this 
clause  ;  but  (2)  that  tbe  effect  of  it,  propria 
vigore,  was  a  special  destinatiou  to  the  son 
of  the  sum  in  it,  which  remained  operative 
and  effectual  notwithstanding  the  snlnequeut 
general  settlement. 

Stoekt  and  Sharei—DeitinatUm — Qrunock  Har- 
bour Debt — B-iiluiaj/  Stock*— Stock  Placed  by 
Father  in  Own  Home  in  Truitfor  Child. 


A  father  applied  for  and  obtained  a  sum 
of  tbe  funded  debt  created  by  the  Oreenock 
Harbour  Act  1880,  the  certificate  for  the  sum 
being  made  out  by  his  instructions  so  as  to 
certify  that  the  father  and  son  and  the  sur- 
vivor were  holders  of  the  sum  of  funded 
debt.  Ildd  that  the  certificate  was  to  be 
regarded  as  in  the  same  position  as  a  bond 
having  the  same  destination,  and  therefore 
that  Uie  sum  contained  in  it  fell  on  the 
father's  death,  not  under  his  settlement,  sub- 
sequently executed,  but  to  tbe  son  as  sur- 
vivor. Held  also  that  the  same  rule  applied 
to  certificates  of  railway  stocks  taken  by  the 
father  in  favour  of  himself  and  his  son  and 
the  survivor,  and  to  certificates  of  railway 
stock  taken  by  the  father  in  favour  of  him- 
self in  trust  for  his  son. 
Huiband  and  Wife — SaceetHon — Shares — Joint- 
Omunhip. 

A  husband  took  certificates  of  railway 
stocks  in  favour  of  himself  and  his  wife,  the 
certificate  making  no  mention  of  the  survivor. 
Held  that  the  effect  was  to  make  the  husband 
and  wife  joint-proprietors,  so  that  on  her 
death  the  stocks  belonged  to  his  estate  and 
to  his  wife  equally. 
Stocki  and  Share* — English  Company. 

A  husband  took  a  share  certificate  in  an 
English  company  in  name  of  himself  and 
his  wife,  the  effect  of  which  admittedly  was 
by  the  English  law  to  confer,  prima  facie,  on 
the  survivor  a  right  to  the  whole,     held  that 
the  husband  must  be  held  to  have  contem- 
plated that  such  would  be  the  effect  of  his  so 
taking  the  certificate,  and  therefore  that  on 
his  death  the  shares  did  not  fall  under  his 
settlement  but  belonged  to  his  wife. 
Charles  Connell  senr,,   shipbuilder,  Whiteinob, 
near  Olasgow,  died  on  14th  February  1884.     He 
was  survived  by  his  wife  and  by  ten  children,  of 
whom  at  the  date  of  this  case  two  were  major 
and  the  rest  in  minority  or  pupillarity.      He  left 
a  settlement  dated  in  1888  conveying  his  whole 
estate  to  trustees,  the  first  parties  to  this  Case, 
for  his  wife  in  liferent,  and  after  her  death  for  bis 
children  equally  in  liferent  only  and  their  issue  in 
fee.     His  estate  consisted  of  valuable  heritage  and 
of  upwards  of  £200,000  of  free  moveable  estate 
in  addition  to  tbe  investments  about  which  the 
-questions  after  mentioned  arose. 

Mrs  Connell  died  in  September  1884,  and  her 
trustees  were  tbe  second  parties  to  this  Case. 
After  Mr  Connell's  death  there  was  found  in  his 
repositories  a  deposit-receipt  with  the  National 
Bank  for  £3000  dated  in  1881  in  name  of  "  Charles 
Connell  aud  Mrs  Elizabeth  Connell,  Bozelle, 
Whiteincb,"  and  "payable  to  either  or  survivor." 
It  was  endorsed  by  Mr  Connell.  With  regard  to 
this  receipt  Mrs  Connell's  trustees  maintained 
that  the  sum  contained  in  it  formed  part  of  her 
trust-estate,  because  it  was  (1)  a  donation  nnre- 
voked,  or  (2)  a  special  legacy,  or  (8)  because  tbe 
money  had  come  from  her  father's  estate.  Mr 
Connell's  trustees  maintained  that  such  a  receipt 
had  DO  testamentary  effect  as  a  legacy,  nor  was 
it  a  donation  inter  vivos  or  mortis  causa,  and  that 
even  if  it  were  such  the  subsequent  trust-dis- 
position and  settlement  of  Mr  Connell  revoked  it, 
and  it  therefore  belonged  to  his  estate. 
There  was  also  in  Mr  Connell's  rrpositories  a 
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certificate  of  two  hundred  £10  preference  shares 
of  the  Olasgow  and  Sooth-Western  Railway  Com- 
pany dated  1st  May  1879.  These  shares  had 
been  applied  for  by  Mr  Connell  in  a  letter 
requesting  the  company  to  allot  to  him  and  Mrs 
Connell  "jointly"  the  shares  in  question,  and 
the  certificate  for  them  bore  that  Charles  Connell, 
Esq.,  and  Mrs  Elizabeth  Connell,  were  "  proprie- 
tors of  two  hundred  £10  preference  shares  [here 
followed  the  numbers  of  the  shares]  subject  to 
the  regulations  of  the  said  company."  Mis 
Connell's  trustees  maintained  that  this  inveat- 
meut  formed  part  of  her  trust-estate  on  the  same 
grounds  as  they  founded  on  in  the  case  of  the 
depoeit-reoeipt.  Mr  Connell's  trustees  maintained 
that  it  belonged  to  his  estate,  not  ha-nng  been  a 
donation  to  his  wife,  and  the  certificate  not 
being  a  sufflcient  deetination  to  make  it  a  special 
legacy,  and  in  any  view  on  that  matter  being 
earned  by  the  general  settlement  of  1883. 

There  were  also  in  Mr  Connell's  repositories  (I) 
a  certificate  for  180  shares  of  £15  each  in  the 
Mississippi  and  Dominion  Steamship  Company 
(Limited)  (dated  in  1880),  and  (2)  a  certificate  for 
25  shares  of  £100  each  in  the  Kansas  Steamship 
Company  (Limited)  (dated  in  1882).  These  com- 
panies were  both  English  companies.  The 
transfers  bore  that  the  sellers,  in  consideration  of 
the  sum  paid  to  them  ' '  by  Charles  Connell,  Esq. , 
and  Elizabeth  Connell,  his  wife,"  transferees, 
sold  the  shares  "to  hold  unto  the  said  transferees, 
their  executors,  administrators,  and  assignees," 
and  that  the  spouses,  transferees,  agreed  to  accept 
the  shares,  and  that  the  share  certificate  bore  that 
"  Charles  Connell,  Esq.,  and  Elizabeth  Connell, 
his  wife,  of  Glasgow,  is  the  registered  holder  of 
fifty  shares  "  in  the  company. 

The  certificate  of  the  Kansas  Steamship  Com- 
pany's share  was  in  similar  terms. 

With  regard  to  these  certificates  the  following 
statement  was  agreed  on  by  the  parties  to  this 
case — "  The  Mississippi  and  Dominion  Steamship 
Company  (Limited)  and  the  Kansas  Steamship 
Company  (Limited)  are  English  companies.  Cer- 
tificates for  shares  in  terms  of  "  the  certificates 
just  narrated,  "whether  issued  in  yirtue  of  a 
transfer,  or  of  an  application  for  allotment,  would 
in  the  Courts  of  England  be  held  prima  faeie  to 
confer  on  the  survivor  a  right  to  the  whole  of 
the  shares  if  there  be  no  evidence  to  the  contrary. 
Evidence  of  surroonding  circumstances,  of  con- 
temporaneous acts,  and  of  the  intention  of 
parties,  could  be  admitted  and  considered,  and 
might  rebut  the  presumption  in  favonr  of  the 
survivor." 

The  contentions  of  the  respective  trustees  of  Mr 
and  Mrs  Connell  as  to  these  shares  in  English  com- 
panies were  the  same  as  has  just  been  explained. 

There  were  also  in  Mr  Connell's  repositories 
(1)  a  certificate  in  name  of  Mrs  Connell,  "exclusive 
of  the  jiii  mariti,  Soo.,  of  her  husband,"  for  five 
£10  preference  shares  in  the  Olasgow  and  South- 
western Railway  Company ;  (2)  a  transfer  to  her 
of  preference  consolidated  stock  and  6  per  cent 
perpetual  guaranteed  stock  (afterwards  converted 
into  guaranteed  4  per  cent  stock  and  deferred 
stock)  in  the  same  railway  company,  and  certi- 
ficates for  the  same,  all  in  favour  of  Mrs  Connell, 
her  executors,  administrators,  and  assigns,  ex- 
cluding the  jus  mariti  and  right  of  administra- 
tion of  her  husband,  and  not  rabjeot  to  his  debts 
and  deed& 


The  contentions  of  the  respective  tnistees  of 
Mr  aud  Mrs  Connell  as  to  these  were  the  same 
as  have  been  already  explained. 

Mr  Connell  also  left  in  his  repositories  certain 
other  documents  relating  to  investments  wherein 
the  names  of  his  children  occurred  as  foUova— 
(1)  He  left  ten  bonds  by  the  Clyde  Navigation 
Trustees  for  £600  each.  Eaoh  of  these  wu  in 
the  name  of  Mr  Connell,  and  one  of  his  ten 
children  in  the  following  manner  (which  is  taken 
from  that  in  which  his  son  0.  B.  Connell  wu 
named).  The  bond  bore  that  the  Clyde  Tnistees 
in  consideration  of  the  sum  of  £500  paid  to  them 
by  Charles  Connell,  shipbuilder,  residing  at 
Rozelle,  Partiok,  and  Charles  Broadfoot  Connell, 
his  sou,  "bind  themselves  to  pay  to  the  said 
Charles  Connell  and  Charles  Broaidfoot  Connell 
and  the  survivor  of  them,  and  their  or  bis  execu- 
tors, administrators,  or  assigns"  the  sum  of 
£500  with  interest  at  i  per  cent  (2)  Mr  Connell 
also  left  ten  certificates  of  £500  each  of  the 
Greenock  Harbour  Trust  Fund  Debt,  each  in 
name  of  himself  and  one  child,  thus  (to  take  that 
in  which  W.  C.  S.  Connell,  his  son,  was  named)— 
"  This  is  to  certify  that  Charles  Connell  .  .  snd 
William  Cuthbert  Smith  Connell,  his  son  .  .  snd 
the  survivor  of  them,  are  the  holders  of  £500  "  of 
the  funded  debt.  (3)  There  were  also  seven  certi- 
ficates found  in  Mr  Connell's  repositories  each 
for  £250  in  the  Glasgow  and  South- Western 
Railway  Company  consolidated  stock,  each  dated 
:14th  December  1883,  and  made  out  in  name 
of  Mr  Connell  aud  one  of  the  seven  eldest  eliildrrn 
thus  (to  take  the  transfer  of  C.  B.  ConneU),  "in 
consideration  of  the  sum  of  £286,  lis.  paid  to  us 
[the  sellers]  by  Charles  ConneU  and  Cfaaries 
Broadfoot  Connell  .  .  .  and  the  survivor  .  .  . 
do  hereby  sell  ...  to  the  said  transferees  £250 
consolidated  stock  of  and  in "  the  company, 
while  the  stock  certificate  bore  that  "Charles 
Connell  and  Charles  Broadfoot  Connell  and  the 
survivor"  were  holders  of  £250  oonaolidated 
stock  in  the  company. 

There  were  seven  similar  certificates  of  North 
British  Railway  ordinary  stock. 

Lastly,  there  were  thres  certificates  of  £250  each 
of  Glasgow  and  South- Western  Railway  Gomptoy 
consolidated  stock,  and  three  certificates  of  £390 
each  of  North  British  Railway  ordinary  stock. 
In  these  the  three  youngest  children  were  in- 
terested thus : — The  certificate  (to  take  the  ease 
of  Allan  Macgregor  or  ConneU,  the  8th  child) 
bore  that  Charles  Connell,  Esq.  ...  in  trust  for 
AUan  Macgregor  or  ConneU,  is  at  this  date  the 
proprietor  of  "  £250  consoUdated  stock  of  the 
Olasgow  and  South-Westem  Railway  Company.* 

With  regard  to  aU  "these  investments  the 
children  (of  whom  those  who  were  major  were 
third  parties,  those  in  minority,  and  those  in  pnpil- 
larity,  through  their  curators  and  tutors  respec- 
tively, being  fourth  and  fifth  parties)  maintained 
that  they  belonged  to  the  chUd  respectively  named 
in  each,  while  Mr  Connell's  trustees  took  up  the 
same  position  as  they  did  in  oontroversy  with  Mr 
Connell's  trustees,  namely,  that  these  invent mcnts 
had  not  been  given  or  operatively  destined  to  the 
respective  ohUdren,  and  that  even  assuming  them 
to  be  so,  they  were  dealt  with  by  the  aetttement 
of  1883,  and  thus  were  under  their  managemeDt 
for  the  purposes  of  his  wiU  and  m  part  of  bis 
estate. 

It  was  admitted  that  there  was  no  evidenM  of 
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Mr  Connell's  intention  beyond  the  contents  of  the 
documents,  and  fnither  that  the  money  con- 
tained in  them  in  each  case  had  come  from  Mr 
Oonnell  himself  except  certain  investments  (men- 
tioned by  Lord  Adam  infra)  in  which  Mrs 
(Jonnell  claimed  an  interest,  and  wherein  the 
money  bad  come  from  her  father's  trust-estate. 

This  Case  was  stated  for  the  solation  of  the 
qaestions  thus  arising. 

Argaed  for  Mr  Connell's  trustees — lit.  With 
refer«nee  to  the  deporit-reeeipt  payable  to  either  or 
(urmeor— It  was  not  a  legacy,  being  a  deposit- 
reoeipt,  not  a  donation  i'nUr  otcot,  nor  a  dona- 
tion mortil  eauta,  because  there  was  .no  eztran- 
eoos  eyidenoe  which  in  such  cases  was  necessary 
—see  oases  of  Outhill  t.  Bumi,  March  20,  1862, 
24  D.  849 ;  Wate»  Trtuteet  T.  M'Kemie,  July  1, 
1869,7Hacph.980;  MiOerv.  Maier,June27,167i, 
1  E.  1107 ;  OroMe't  Trurteet  ▼.  Wright,  May  28, 
1880,  7  B.  82.3 ;  Jameton  t.  M'Leod,  July  18, 
1880,  7  R.  731  ;  Lord  Adeoeate  v.  OaUoway, 
February  8,  1884,  11  B.  541 ;  Blithe  ▼.  Ourle, 
Febmary  20,  1885,  12  R.  674.  2d,  At  to  the 
ee/rtifieatet  of  funded  debt  and  of»hare» — They  still 
formed  part  of  the  execntry  estate,  and  they 
belonged  to  the  same  class  of  documents  as 
deposit-receipt  (see  specially  OrtHbie't  Trutieee 
above  quoted,  and  opinion  of  Lord  Shand),  and 
though  bearing  the  joint-names  of  the  spouses, 
they  were  not  thereby  taken  out  of  the  husband's 
executry  estate— see  Tlumuu  y.  Gity  of  Olatgow 
Bank,  January,  81, 1879,  6  B.  607,  and  Sieedman 
T.  Oi^  of  aiatgov  Bank,  October  81,  1879,  7  B. 
111.  At  to  the  Clyde  Trutt  bond* — They  remained 
in  bonit  of  the  truster— see  Walker'e  Exeeutor*  v. 
Walker,  June  19,  1878,  6  B.  965,  and  oases  there 
cited,  and  special  destination  revoked  by  words  in 
general  settlement  and  by  scheme  of  trust — Thome 
V.  Thome,  1868,  6  Haeph.  704;  Olendonipyn  v. 
Gordon,  1870,  8  Macph.  1075,  and  11  Macph., 
H.  of  L.  33;  Campbell  v.  Campbell,  December 
11,  1878,  6  R.  310,  and  7  R.,  H.  of  L.  100. 

Replied  for  the  second,  third,  fourth,  and  fifth 
parties — There  were  four  classes  of  investment 
referred  to  in  the  case  (1)  deposit-receipts  ;  (2) 
personal  bonds ;  (3)  certificates  of  Oreenook  Har- 
bour Trust ;  (4)  certificates  of  railway  shares.  To 
take  flrst  the  personal  bonds :  These  were  docu- 
ments by  whidi  a  creditor  could  express  his  testa- 
mentary intentions,  and  in  the  event  of  their  not 
being  uplifted  the  intention  would  be  given  effect 
to-rsee  case  of  Walker'i  Ezeeutort  y.  Walker,  Jane 
19,  1878,  6  B.  966  ;  Buehan't  Trustees,  February 
7,  1880,  7  B.  570.  A  distinction  was  to  be  taken 
between  personal  bonds  and  deposit-receipts — 
case  of  Miller  v.  Xiller,  June  27,  1874,  1  B. 
1107.  These  bonds  were  really  bonds  of  provi- 
t&oji  to  the  children— ia7ij7'«  Truetea  v.  Lang, 
July  14,  1885,  12  R.  12G5.  These  investments 
were  all  part  of  a  scheme  by  the  father  to  make 
a  provision  for  the  children.  Each  child  was  to 
get  s  bond,  and  some  of  them  were  taken  prior 
to  the  date  of  the  settlement  and  some  after  it. 

At  advising— 

LoBD  Adam— The  parties  to  this  case  are  the 
trustees  of  the  late  Mr  Oonnell,  the  trustees  of 
his  widow,  and  his  children. 

The  questions  submitted  for  our  decision  are 
^Hiether  and  to  what  extent  the  sums  contained 
in  certain  documents  which  were  found  in  Mr 
OonneU's  repositories  after  his  death  belong  to 


his  trust-estate  ?  or  whether  and  to  what  extent 
they  belong  to  the  trustees  of  his  widow  and  to 
his  children  respectively  ? 

These  documents,  generally  speaking,  consist 
of  a  deposit-receipt,  certificates  of  shares  in  rail- 
way and  shipping  companies,  bonds  of  the  Clyde 
Navigation  'rrustees,  aud  certificates  of  the 
Qreenock  Harbour  Trust  Funded  Debt. 

It  is  stated  in  the  Case  that  the  parties  admit 
that  no  evidence  exists  of  the  intentions  of  Mr 
Oonnell  beyond  what  is  shown  by  the  terms  of 
the  documents  printed  or  referred  to  in  the  ap- 
pendix. It  is  also  agreed  that  the  Court  shall 
deal  with  the  case  on  the  footing  that  all  the 
money  contained  in  the  deposit-receipt  and  vari- 
ous investments  belonged  originally  to  Mr  Oon- 
nell, with  the  exception  of  certain  specified 
investments  which  were  derived  from  the  trust- 
estate  of  the  late  Charles  Campbell,  Mrs  Connell's 
father. 

It  appears  from  these  documents,  and  from 
the  statements  in  the  Case,  that  Mr  Connell  died 
on  I4th  Febmary  1884,  leaving  a  widow  and  ten 
children,  some  of  whom  are  in  minority,  and 
some  in  pnpillaiity.  His  widow  died  on  1st 
September  1884. 

Mr  Connell  left  a  trust-disposition,  dated  8th 
January  1883,  by  which  he  left  his  whole  estate 
to  trustees,  to  be  held  for  his  wife  in  liferent, 
and  after  her  death  for  his  children  equally  in 
liferent,  and  their  children  in  fee,  with  power  in 
certain  cases  to  make  advances  to  the  children — 
the  shares  of  the  daughters  being  restricted  to 
£16,000  each. 

It  is  stated  that  Mr  Connell,  in  addition  to  the 
investments  which  form  the  subject  for  consider- 
ation in  the  present  case,  left  upwards  of 
£200,000  of  free  moveable  estate  besides  valuable 
heritable  property. 

It  will  be  observed  that  Mr  Connell  gave  a 
right  to  the  fee  of  no  part  of  his  large  estate 
either  to  his  wife  or  children. 

With  reference  to  the  documents  taken  in 
favour  of  his  wife,  they  are  all  dated  prior  to  his 
settlement. 

With  reference  to  the  documents  taken  in 
favour  of  his  children,  they  are  dated  partly  be- 
fore and  partly  after  the  date  of  his  settlement. 

The  first  of  these  documents  is  a  bond,  dated 
7th  June  1881,  for  £500,  by  the  Clyde  Navigation 
Trustees,  in  favour  of  himself  and  his  eldest  son, 
and  the  survivor,  and  there  are  nine  similar 
bonds  in  favour  of  himself  and  each  of  his  nine 
younger  children  aud  the  survivor.  Subse- 
quently he  invests  £5000  in  the  Greenock  Har- 
bour Funded  Debt  In  making  application  for 
this  investment  he  writes  on  9th  Febmary  1882 
to  the  treasurer  of  the  Harbour  Trust — "If  your 
arrangements  will  allow,  I  will  take  £5600  as  an 
investment  for  ten  members  of  my  family,  along 
with  my  own  name,  bo  as  the  interest  would  be 
payable  to  either  of  them  or  me."  Accordingly 
there  are  ten  oertiflcates  for  £500.  each  in  name 
of  himself  and  one  of  his  sons,  and  the  survivor. 
After  the  date  of  the  settlement  there  are  seven 
certificates  for  £250  consolidated  stock  of  the 
Glasgow  and  South-Westem  Railway  Company, 
each  in  favour  of  himself  and  one  of  his  seven 
eldest  children  and  the  survivor,  and  seven 
certificates  for  £260  ordinary  stock  of  the  North 
British  Railway  Company,  each  in  like  manner 
in  favour  of  himself  and  one  of  his  seven  eldest 
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children  and  the  inrriror ;  and  ob-rioaaly  with 
the  Tiew  of  making  the  aharea  of  his  three 
younger  children  eqaal  to  those  of  the  elder 
children  he  aubseqaeutly  takes  three  certificates 
for  the  same  amount  of  the  same  respective 
stocks  to  himself  in  tmst  for  each  of  his  yonnger 
children. 

Now,  seeing  that  Mr  Oonnell  had  by  his  settle- 
ment giyen  a  right  to  no  part  of  the  fee  of  his 
large  estate  to  his  children,  that  these  documents 
are  taken  partly  before  and  partly  after  the  date 
of  his  settlement,  that  in  making  certain  of  these 
investments  he  describes  them  as  investments  for 
ten  members  of  his  family,  and  that  there  is  an 
eqnal  amount  taken  in  name  of  each  of  his 
children,  I  think  that  he  intended  that  his 
children  should  have  a  right  to  these  snms  after 
his  death  over  and  above  the  provisions  made  for 
them  in  his  settlement ;  but  it  seems  that  he  re- 
tained the  possession  and  entire  control  of  the 
documents  during  his  life,  and  as  there  is  no 
evidence,  so  far  as  I  can  see,  that  he  made  a 
donation  of  the  snms  therein  contained  either 
inter  tivot  or  mortit  emita  to  his  children,  I  think 
that  he  did  not  intend  to  give  any  right  to  these 
sums  to  them  during  his  life.  U  that  be  so,  it 
may  also  be  inferred  that  he  had  a  similar  inten- 
tion with  reference  to  the  investments  made  in 
name  of  his  wife.  It  appears  to  me,  therefore, 
that  the  answers  to  be  given  to  the  questions  put 
to  us  in  this  case  must  depend  on  the  nature  and 
effect  of  the  documents  themselves,  and  whether 
they  are  sufficient  propria  vigore  as  operative 
destinations  to  give  a  right  to  the  persons  named 
in  them. 

Before,  however,  proceeding  to  consider  these 
in  detail  I  would  refer  to  a  clause  in  the  settle- 
ment to  which  our  attention  was  specially  di- 
rected. It  is  the  second  purpose  of  the  trust,  by 
which  the  trustees  are  direoted  to  bold  the  trust 
funds  "for  payment  and  fnlfilment  of  all  such 
legacies  or  biaquests,  instructions  or  directions, 
as  I  may  leave,  bequeath,  or  give  by  any  codicil 
hereto,  or  by  any  writing  under  my  hand  (how- 
ever informally  executed  or  defective)  showing 
my  wishes  and  intentions."  It  was  argued  to  us 
that  the  doonments  in  question  were  codicils  or 
writings  of  the  kind  here  referred  to,  and  must 
therefore  receive  effect  in  virtue  of  this  clause  of 
the  settlement.  I  think,  however,  that  the  docu- 
ments referred  to  in  the  settlement  are  documents 
of  a  testamentary  nature.  It  appears  to  me, 
however,  that  the  documents  we  have  to  consider 
are  not  documents  of  a  testamentary  nature,  and 
that  therefore  they  can  receive  no  support  from 
this  clause.  For  the  same  reason  I  Uiink  that 
the  clause  in  the  settlement  by  which  the  truster 
revokes  all  former  settlements  executed  by  him 
has  no  reference  to  the  docnments  in  question, 
and  ther^ore  does  not  revoke  those  of  them 
which  are  dated  before  the  settlement. 

Turning  now  to  the  documents  which  we  have 
to  consider,  I  purpose  to  take  first  those  which 
bear  the  names  of  the  children — the  first  of  which 
is  Na  13  of  the  appendix.  It  is  a  bond  for 
£600  by  the  Clyde  Navigation  Trustees.  The 
consideration  bears  to  be  paid  by  "Charles 
Connell,  i^pbnilder,  residing  at  Bozelle,  Partick, 
and  Charles  Broadfoot  Oonnell,  his  son,"  and 
Uie  destination  is  taken  in  favour  of  ' '  the  said 
Charles  Oonnell  and  Charles  Broadfoot  Oonnell, 
and  the  smvivor  of    them,   and    their  or   his 


executors,  administrators,  or  assigns."  We  luve 
here  a  bond  with  a  destination  to  Mr  Oonnell 
and  his  son,  and  to  the  survivor,  and  to  their  or 
his  executors,  administrators,  or  assigns.  The 
question  is,  whether  this  is  an  operative  and 
effectual  destination  ?  Now,  I  think  that  the  case 
of  Walker's  Trtuteet  v.  Waiker,  5  B.  965,  is  an 
authority  directly  in  point  aa  to  the  effect  to  be 
given  to  such  a  destination.  In  that  case  Alex- 
ander Walker  lent  a  snm  of  £RO0  to  the  trustees 
of  the  Dundee  Harbour  on  an  assignment  which 
bore  that  the  money  was  paid  by  him  and  Mrs 
Walker,  his  spouse.  The  destination  was  to  the 
said  Alexander  Walker  and  Mrs  Walker,  equally 
between  them,  and  to  the  survivor,  and  to  the 
heirs  and  assignees  of  the  survivor.  There  was 
no  delivery  of  the  bond.  Mr  Walker  afterwards 
executed  a  testament  conveying  his  whole  estate 
to  an  executor.  The  Court  decided  two  points — 
1st,  that  the  husband,  who  predeceased,  had  not 
been  divested  of  the  sum  in  the  assignation ;  but, 
2d,  that  the  general  disposition  in  Uie  testament 
did  not  interfere  with  the  special  destination  in 
the  assignment,  and  therefore  that  the  widow  was 
entitled  to  the  £5U0.  With  regard  to  the  fint 
point  the  Court  followed  the  case  of  JliU  v.  nui, 
M.  11,680,  in  which  it  was  held  that  where  a 
father  took  a  bond  for  money  lent  by  him,  pay- 
able to  bis  son,  but  retained  it  in  his  own 
custody,  it  continued  to  be  the  father's  property. 

In  the  case  of  Buehan  v.  ratenon  [Feb.  7, 1S80], 
7  B.  211,  in  which  a  father  took  two  railway  de- 
benture bonds,  payable  to  himself  and  his  wife  in 
liferent  and  their  children  in  fee,  the  father  died 
intestate,  and  effect  was  given  to  this  destination. 
The  Lord  Justice-Clerk  expresses  the  opinion 
that  there  was  no  juM  erediti  in  the  children  when 
the  investment  was  made,  but  that  if  the  parent 
or  invester  dies  leaving  the  investment  standing 
in  such  terms,  it  will  receive  effect;  and  Lord 
Gifford  said — "The  owner  of  a  sum  of  money 
may,  I  think,  invest  it  in  railway  debentures  or 
simdlar  securities,  taking  the  destination  in  any 
terms  he  pleases.  I  think  the  destination  will  be 
effectual  if  left  unaltered,  just  as  if  he  had  pur- 
chased an  heritable  subject  and  taken  the  title  in 
similar  terms." 

These  cases,  I  think,  establish  this,  that  this 
bond  by  the  Clyde  Trustees  did  not  become  the 
property  of  Mr  Oonnell's  son,  Charles  Broadfoot 
Connell,  during  his  father's  life,  but  that  under 
the  special  destination  therein  contained  to  him 
as  the  survivor  it  now  belongs  to  him.  And  the 
same  rule  of  law  applies  to  the  other  nine  bonds 
by  the  Clyde  Trustees  to  which  I  have  referred. 

The  next  document  to  which  I  would  refer  is  a 
certificate  for  £500  of  the  Funded  Debt  of  the 
Greenock  Harbour  Trust  It  is  No.  XV.,  and 
is  to  be  found  in  the  Case.  It  is  in  these 
terms — "  This  is  to  certify  that  Charles  Connell, 
Bozelle,  Broomhill  Drive,  Partick,  and  William 
Cuthbert  Smith  Connell,  his  son,  also  residing 
there,  and  the  survivor  of  them,  are  holdent  of 
five  hundred  pounds  of  the  Greenock  Harbour 
Funded  Debt. "  This  document  is  not  in  the  form 
of  a  bond,  but  it  forms  the  title  to  the  snm  con- 
tained in  it.  It  contains  a  destination  to  Ur 
Oonnell  and  his  son,  or  the  survivor.  I  cannot 
distinguish  this  document  from  the  case  of  a  bond, 
and  I  think  it  must  go  to  the  son  as  the  survivor. 
The  other  nine  certificates  of  the  Greenock  Har- 
bour Tmst,  taken  in  name  of  Mr  Connell  aad  his 
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ohildren  or  the  gnrriTor,  also  fall  to  be  govemed 
by  this  role. 

Then  we  have  the  oertifioate  No.  XV.,  which  is 
in  these  teims—"  This  is  to  certify  that  Charles 
Connell,  Esq.,  and  Charles  Broadfoot  Connell, 
B:iq.,  Rozelle,  Broomhill  DriTe,  Fartick,  and  the 
sorriTors,  are  at  this  date  the  proprietors  of  two 
bandred  and  fifty  poands  consolidated  stock  of 
the  Olasgow  and  Sonth-Western  Bailway  ;"  and 
that  too  most  be  governed  by  the  same  rale.  And 
there  are  six  similar  certificates  which  will  also 
fall  nnder  this  role. 

There  is  also  the  certificate  No.  XIX.  in  these 
terms — "Charles  Connell,  Esq.,  Kozelle,  Broom- 
hill  Drive,  Fartick,  and  Arthur  Cnthbert  Connell, 
Esq.,  and  the  snirivor,  proprietor  of  two  hundred 
and  fifty  poands  Nortii  British  ordinary  stock," 
which  as  well  as  six  similar  certificates  all  fall 
to  the  children  as  the  snrviyors. 

Then  again  there  are  a  number  of  documents  in 
wliich  Mr  Connell  takes  the  title  to  himself  in 
trust  for  one  or  other  of  his  children.  I  think 
that  is  jnst  the  same  in  effect  as  if  he  had  taken 
the  title  to  the  children  expressly,  and  therefore 
with  regard  to  all  these  documents  I  am  of  opi- 
nion that  they  belong  to  the  children  named  in 
them ;  and  that  exhansts  the  documents  in  favour 
of  the  children. 

There  is  also  a  series  of  documents  in  which 
the  title  is  taken  to  Mr  and  Mis  Connell,  and  lay- 
ing aside  for  the  present  the  deposit-receipt,  I 
shall  proceed  to  examine  these.  And  first  I  would 
take  docnment  No.  IV.  It  is  a  certificate  in  these 
terms — "This  is  to  certify  that  Charies  Connell, 
Esq.,  and  Mrs  Elizabeth  Connell,  Broomhill 
Drive,  Fartick,  are  proprietors  of  two  hundred 
£10  preference  shares  1879,  numbers  26,658  to 
26,857  inclusive,  of  the  Glasgow  and  South- 
western Bailway  Company."  Now,  it  appears 
to  me  that  what  Mr  Connell  intended  when  he 
took  these  shares  in  the  joint  names  of  himself 
and  his  wife,  the  certificate  making  no  mention 
of  the  survivor  of  them,  was  that  his  wife  should 
take  these  shares  to  the  extent  of  one-half,  and 
that  he  shonld  retain  the  other  half  to  himself. 
The  certificate  by  its  terms  makes  them  joint-pro- 
prietors, and  that  is  the  result  of  the  law  of  Scot- 
land, and  so  I  am  of  opinion  that  these  shares 
belong  to  Mr  Oonnell's  trnstees  and  Mrs  Connell's 
trustees  equally. 

The  next  (VI.  B)  is  a  certificate  of  fifty  shares 
in  the  Mississippi  and  Dominion  Steamship  Com- 
pany. The  certificate  bears  that  Mr  and  Mrs 
Connell  are  the  holders  of  these  shares  upon  the 
terms  of  the  articles  of  association  of  the  com- 
pany. And  the  next  document  is  a  certificate  (B 
Vni)  in  similar  terms  for  twenty-five  £100 
shares  of  the  Kansas  Steamship  Company 
(Limited). 

With  reference  to  these  shares  the  following 
statement  is  made  in  the  Case — "The  Mississippi 
and  Dominion  Steamship  Company  (Limited) 
and  the  Kansas  Steamship  Company  (Limited)  are 
English  companies.  Certificates  for  shares  in 
terms  of  Nos.  VI.  and  VIII.  of  the  appendix, 
whether  issued  in  virtue  of  a  transfer,  or  of  an 
application  for  allotment,  would  in  the  Courts  of 
England  be  held  prima  faeie  to  confer  on  the  sur- 
vivor a  right  to  the  whole  of  the  shares  if  there 
be  no  evidence  to  the  contrary.  Evidence  of  sur- 
rounding circumstances,  of  contempomneons  acts, 
and  of  the  intention  of  parties,  could  be  admitted 


and  considered,  and  might  rebut  the  presumption 
in  favour  of  the  survivor. "  Here  there  is  no  such 
evidence,  because  it  is  made  matter  of  admission 
in  the  Case  that  no  evidence  exists  of  the  inten- 
tions of  Mr  Connell  beyond  what  is  shown  by  the 
terms  of  the  documents. 

The  title  therefore  which  has  been  taken  to 
these  shares  is  one  which  has  the  effect  of  vesting 
them  in  the  survivor.  After  Mr  Connell's  death 
Mrs  Connell  was  the  only  person  whom  the 
shipping  companies  woold  recognise  as  having 
right  to  their  shares.  I  think  that  Mr  ConneU 
must  be  presumed  to  have  known  that  that  would 
be  the  result  of  his  taking  a  title  to  the  shares  in 
the  terms  in  which  he  did,  and  that  he  intended 
that  they  should  belong  to  her  should  she  survive 
him.  I  ttiink  therefore  that  they  now  belong  to 
her  trustees. 

The  next  is  No.  9.  It  is  a  certificate  of  five 
preference  shares  of  the  Qlaagow  and  South 
Western  Bailway  Company,  and  is  in  these  terms 
— "  Ttiis  is  to  certify  that  Mrs  Elizabeth  Camp- 
bell or  Connell,  wife  of  Charles  Connell,  Esq., 
shipbuilder,  Whiteinch,  Fartick,  exclusive  of 
thejtM  mariti,  &io.,  of  her  husband,  is  proprietor," 
Ac  This  is  a  very  dear  case,  and  upon  the  same 
grounds  as  I  have  stated  I  think  they  go  to  Mrs 
Connell's  trustees. 

The  next  two  are  Nos.  11  and  12,  which  are 
also  certificates  in  her  name,  and  with  regard  to 
these  there  is  this  additional  fact,  that  the  money 
with  which  they  were  porohased  came  from  the 
trust-estate  of  Mrs  Connell's  father,  and  not  from 
Mr  Connell,  and  therefore  I  have  no  doubt  what- 
ever that  these  go  to  Mr  Oonnell's  trustees. 

And  that  exhausts  all  the  documents  but  the 
one  I  have  left  over,  liamely,  the  deposit-receipt 
in  favour  of  Mrs  Connell,  and  which  is  in  these 
terms — "National  Bank  of  Scotland's  Office, 
Glasgow,  13th  September  1881.  Beoeived  from 
Charles  Connell,  Esq.,  and  Mrs  Elizabeth  Connell, 
Bozelle,  Whiteinch,  Uiree  thousand  pounds  ster- 
ling to  their  credit  in  deposit-receipt  with  the 
National  Bank  of  Scotland,  payable  to  either  or 
survivor." 

If  this  deposit-receipt  is  to  be  considered  as  a 
document  of  the  same  character  as  the  certificates 
and  bonds  which  I  liave  been  considering,  the 
contents  of  it  would  undoubtedly  have  gone  to 
Mrs  Connell  as  the  survivor.  But  the  decided 
oases  show  that  it  is  not  in  the  same  category. 
The  cases  of  HiO,  Walker' t  Tnuteet,  and  Buehan't 
Truttees,  to  which  I  have  already  referred,  show 
that  in  the  case  of  bonds,  railway  debentures, 
and  such-like  documents,  the  destination  is  an 
operative  destination,  and  gives  per  te  a  right  to 
the  contents  to  the  person  named  in  them. 

I  think,  on  the  other  hand,  that  it  has  been 
equally  conclusively  settled  that  a  deposit-receipt 
standing  by  itself  has  no  such  effect. 

In  the  case  of  Orosbie'B  Tnuteet,  7  B.  828,  the 
terms  of  the  deposit-receipt  there  nnder  con- 
sideration were  very  similar  to  those  in  this  case, 
They  were — "Beceived  from  Bobert  Crosby, 
Gilmerton,  Mr  Alexander  Wright,  and  Mrs  Chris- 
tina Wright,  £3600,  to  be  paid  to  any,  or  survivor, 
or  survivors."  With  reference  to  Uiis  document 
the  Lord  President  said — "I  quite  agree  with 
the  Lord  Ordinary  that  this  is  not  st&cient  to 
operate  as  a  bequest  of  £3500  in  favour  of  Mr 
and  Mrs  Wright.  A  document  of  Uiis  kind  can 
have  no  operation  or  effect.     I  think  that  is  well 
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settled  by  three  oonsecntiTe  cases,  those  of 
OuOu'tt  T.  Burnt,  WatVt  Trustees  v.  JUaekemia, 
and  Miliar  t.  Miliar.  ...  I  hold  it  therefore 
as  settled  that  a  document  of  this  kind  can- 
not of  itself  operate  as  a  will  oontaining  a 
bequest  of  money  in  favonr  of  the  person  in 
whose  name  it  is  conceived  failing  the  deceased. 
Bat  while  all  that  is  dear,  there  still  remains  the 
qaestion  whether  the  snm  contained  in  this 
deposit-receipt  was  not  gifted  mortis  eausa  to  Mr 
and  Mrs  Wright,  and  in  that  inquiry  the  terms  of 
the  deposit-receipt  are  very  important  evidence, 
becanse  they  indicate  some  purpose  of  the 
deceased  when  he  took  the  deposit-receipt  iu 
these  terms.  .  .  .  From  the  terms  of  the  deposit- 
receipt,  which  must  be  held  to  be  a  very  impor- 
tant article  of  evidence  as  to  whether  a  gift 
mortis  eausa  can  be  here  made  ont,  we  have  nn- 
donbtedly  indications  of  a  purpose  of  some  kind 
in  Mr  Crosbie's  mind,  continued  for  a  series  of 
years,  that  the  money  contained  in  the  receipt 
should  in  some  way  be  for  the  benefit  of  his  sister 
and  her  husband.  All  that,  however,  would  not 
make  the  deposit-receipt  effectual  as  a  bequest  or 
a  testamentary  paper."  And  his  Lordship 
thought  that  there  was  sufficient  evidence  to  show, 
as  regards  the  money  deposited  in  bank,  that  the 
intention  and  desire  of  the  deceased  was  to  make 
a  present  gift  of  it  to  those  relations,  and  that  he 
effectnally  did  so. 

Kow,  it  is  in  this  last  respect  that  in  my  opinion 
this  case  differs  from  that  of  Crosbie's  Trustees, 
because  I  think  that  there  is  no  evidence  that  Mr 
Connell  intended  to  make  a  present  donation 
mortis  eausa  or  otherwise  to  his  wife. 

I  think,  therefore,  the  deposit-receipt  must  be 
considered  a  dooament  standing  by  itself,  and 
that  as  such  it  has  no  testamentary  operation  or 
effect.  I  am  therefore  of  opinion  that  the  con- 
tents of  it  belong  to  Mr  Oonnell's  tnistees. 

Turning  now  to  the  questions,  the  answers 
which  in  my  opinion  ought  to  be  given  are  these 
— To  the  first  question,  "Does  the  sum  of  money 
contained  in  the  deposit-receipt  fall  to  Mrs 
Ckmnell's  trust-estate  as  a  special  legacy,  or  an 
nnrevoked  donation  inter  virum  et  vxorem  or  a 
donation  mtrrtis  causa,  or  does  it  form  part  of  the 
trust-estate  of  Mr  Connell  ?"— -I  think  the  answer 
to  that  should  be  that  it  forms  part  of  the  trust- 
estate  of  Mr  Connell. 

The  second  question  is — "Do  the  shares 
vouched  by  the  certificates  specified  in  article  Y. 
B,*  belong  in  whole  or  in  part  to  Mrs  Connell's 
trust-estate,  or  do  the  said  shares  belong  to  Mr 
Connell's  trust-estate. "  I  think  the  answer  to  that 
is  that  the  certificate  B  lY.  belongs  one-half  to  Mr 
Connell's  trust-estate,  and  one-half  to  Mrs  Con- 
nell's tmst-estate,  and  that  the  certificates  B  YI. 
and  B  VIII.  belong  to  Mrs  Connell's  tmst-estate. 

The  third  qaestion  is  this — "Do  the  invest- 
ments voacbed  by  the  share  and  stock  certificatta 
specified  in  article  V.,  C,  belong  to  Mrs  Connell's 
trnst-estate,  or  do  they  belong  to  Mr  Connell's 
tmst-estate  ?  "  I  think  these  belong  to  Mrs  Con- 
nell's tmst-estate. 

The  fourth  qaestion  is — ' '  Do  the  ten  bonds  in 
article  V.,  D,  operate  as  special  provisions  in 
favour  of  Mr  Connell's  ten  children  respectively, 
or  are  these  bonds  to  be  regarded  as  part  of  the 
trast  estate  of  Mr  Connell? "  I  think  these  be- 
long to  the  children, 
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Then  the  fifth  question  is — "  Do  the  certificatas 
vouching  the  investments  set  forth  in  article  V. 
under  the  heads  E,  F,  G,  or  any  of  them,  confer 
a  right  to  these  investments  upon  the  indiTidnal 
children  whose  names  they  respectively  bear,  or 
do  these  investments  all  belong  to  Mr  GonneH's 
trnst-estate?"  I  think  they  all  go  to  the 
children. 

Then  the  last  qnestion  is — "If  any  of  the  in- 
vestments are  to  receive  effect  as  special  pro- 
visions in  favour  of  the  children  of  Mr  Ganndl, 
is  the  value  of  these  investments  in  the  case  of 
daughters  to  be  reckoned  as  part  of  the  £15,000 
to  which  by  the  settlement  their  respective  sfaans 
are  restricted  ? "  I  think  they  are  not  to  be 
taken  into  consideration — the  answer  to  that  is 
in  the  negative. 

That  is  my  opinion  in  this  case. 

LoitD  MuBK — I  agree  in  all  that  Lard  Adam 
has  stated  with  reference  to  these  different  qoes- 
tions,  and  I  shall  not  trouble  your  Lordahips  by 
going  over  the  grounds  of  opinion  which  hta 
iiordahip  has  so  fully  explained. 

I  may  simply  say,  with  reference  to  the  fitst 
question  about  the  deposit-receipt,  that  I  eon- 
ceive  that  it  is  governed  by  the  rule  laid  down  in 
Grorine's  case,  or  rather  by  the  rule  adopted  there 
as  having  been  laid  down  in  other  cases,  that  a 
deposit-receipt  in  these  terms  does  not  operate  as 
a  testamentary  writing  or  a  donation  de  prcssenti 
or  mortis  eausa,  and  I  see  no  evidence  in  this 
case  except  the  deposit-receipt  itself  that  leads 
me  to  think — and  I  do  not  think  it  has  been 
proved — ^that  it  was  Mr  Oonnell's  intention  to 
make  a  donation  of  this  money  to  his  wife,  and 
therefore  the  first  question  must  be  answered  in 
the  negative. 

Lord  Shahd — The  only  qaestion  of  nonrelty 
and  importance  which  this  case  raises  is,  I  think, 
that  which  relates  to  the  stock  certificates,  in 
which  we  find  that  there  is  not  only  inserted  the 
name  of  Mr  Connell,  who  took  these  certificates, 
bat  also  the  name  of  the  child  or  children  in 
whose  favour  he  obviously  desired  to  take  the 
title  to  the  stock.  The  question  that  has  arisen 
with  reference  to  these  certificat«8  is,  whether 
they  are  to  be  regarded  in  the  same  light  as  de- 
posit-receipts which  admit  of  parole  evidence  in 
order  to  shew  what  is  to  be  the  effect  of  them,  or 
whether  they  are  not  to  be  regarded  in  the  same 
light  as  bonds  and  other  documents — I  mean  per- 
sonal bonds  and  other  documents  of  title  oontain- 
ing a  destination  to  which  the  Court  has  given 
effect,  I  am  of  opinion  with  Lord  Adam  that 
stock  so  taken,  either  upon  the  application  of  the 
father  or  any  other  relative,  followed  by  oerttficatea, 
or  upon  a  transfer  as  upon  a  purchase  taken  in 
such  terms  as  we  have  here,  again  followed  bf 
certificate,  are  subject  to  the  principle  applicahto 
to  bonds  and  other  documents.  In  substance 
these  are  simply  destinations  of  property,  and 
after  full  consideration  I  see  no  reason  for  hold- 
ing that  these  destinations  should  not  receive 
effect,  and  so  I  agree  with  the  opinion  which 
Lord  Adam  has  expressed  in  regard  to  these  doen- 
ments,  which  form  the  bulk  of  the  writings  with 
which  we  have  to  deal  in  thiscase. 

In  the  results  which  Lord  Adam  has  arrived  st 
upon  the  other  documents  I  also  entirely  oonew, 
with  one  exception,  for  I  am  of  opinion,  differing 
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from  yonr  Lordships,  that  there  ought  to  have 
been  no  distinction  between  the  deposit-receipts 
and  the  other  doonments.  That  receipt  which 
was  taken  on  13th  September  1881  is  in  these 
terms — "Received  from  Charles  Connell,  Esq. 
and  Mrs  Elizabeth  CJonnell,  Itozelle,  Wbiteinch, 
three  thonsand  pounds  sterling,  to  their  credit  in 
deposit-receipt  with  National  Bank  of  Scotland, 
payable  to  either  or  surriTor."  The  money  de- 
posited was  not  drawn  by  Mr  Oonnell  during  his 
life,  and  in  my  opinion,  in  the  cironmstances  of 
this  case,  the  right  to  the  receipt  and  its  contents 
belongs  to  Mrs  Connell,  the  survivor.  The  re- 
ceipt, it  will  be  observed,  was  taken  in  September 
1881.  Mr  Cionnell  died  in  February  188i,  so 
that  for  a  period  of  two  and  a-half  years  it  was 
left  in  terms  which  may  properly  be  described  as 
a  destination. 

It  is  further  to  be  observed  besides  the  dura- 
tion of  this  deposit-receipt  that  in  reference  to 
delivery  it  is  settled  by  a  series  of  cases  that  de- 
livery of  such  a  document  is  not  necessary.  The 
case  of  GroiAie'i  TrutUet  v.  Wright,  to  which 
Lord  Adam  has  referred,  makes  that  quite  dear, 
all  the  Judges  having  expressed  an  opinion  with 
reference  to  documents  of  this  kind,  and  so  ex- 
pressed that  if  it  was  brought  out  that  there 
was  a  clear  intention  to  make  a  donation  thereby 
that  was  eSectaal  even  though  delivery  bad  not 
been  made.  But  on  this  case  I  hold  that  the  de- 
livery was  qaite  complete,  because  I  think  in  re- 
ference to  doonments  of  this  kind  that  the  hus- 
band is  the  proper  costodier  of  writs  and  titles 
belonging  to  his  wife,  and  there  no  necessity 
that  he  should  hand  such  a  paper  as  this'to  his 
wife  to  keep  in  her  own  escritoire  ratber  than 
retain  it  in  his  own  keeping  among  his  other 
documents  and  titles  so  as  to  constitute  delivery. 
So  far,  then,  as  delivery  is  concerned,  lam  satisfied 
that  no  point  against  the  right  of  the  Ute  Mrs 
Connell  can  be  made. 

Then  as  to  intention,  I  confess  upon  the  plead- 
ings and  evidence  before  us  that  is  to  my  mind 
free  from  doubt,  Mr  Connell  was  a  gentleman 
of  large  means.  The  case  is  not  like  one  in 
which  the  testator  places  the  whole  or  a  large 
portion  of  his  means  upon  a  receipt  of  this  kind. 
It  is  not  a  case  in  which  there  is  a  strong  pre- 
sumption that  he  intended  to  make  this  deposit 
for  the  mere  purpose  of  administration.  He  died 
worth  £200,000,  and  this  sum  was  laid  aside  by 
him  specially.  The  only  explanation  that  I  can 
give  is  that  it  was,  on  the  face  of  it,  deposited 
for  the  purpose  of  giving  it  to  his  wife  should 
she  survive  him. 

In  the  case  of  Orosbie's  Truatees  I  took  occasion 
to  observe  that  in  reference  to  documents  of  this 
kind  the  taking  of  the  title  in  this  way  must 
necessarily  mean  one  of  two  things,  and  one  of 
two  things  only.  It  is  either  a  tmst  in  favour  of 
the  person  named  who  takes  the  document  or  it 
is  a  donation.  It  was  either  intended  in  insert- 
ing the  words  "payable  to  either  or  survivor  "  to 
be  a  trust  in  the  wife  on  behalf  of  the  husband's 
representatives  or  a  donation.  Is  it  possible  to 
conceive  after  the  light  that  has  been  thrown 
upon  this  that  he  meant  this  for  a  trust?  I 
hnmbly  think  not. 

In  the  case  of  Crosbie's  Tru*tee»  I  took  occasion 
to  observe — "In  cases  of  tbis  kind  the  relation  of 
the  parties  is  perhaps  the  most  important  element 
in   determining    whether  trust  or  gift  was    in- 


tended. If  the  money  is  taken  in  name  of  a 
clerk  or  man  of  business  or  other  person  to  whom 
the  granter  might  naturally  entrust  the  manage- 
ment of  his  affairs,  it  is  extremely  difSonlt  to 
establish  donation.  On  the  other  band,  in  such 
a  case  as  this,  where  the  receipt  is  taken  by  the 
deceased  in  favour  of  one  of  his  nearest  rela- 
tions "  (in  that  case  it  was  the  case  of  a  sister) 
"with  whom  he  was  on  terms  of  the  closest  in- 
timacy, and  for  whom  he  had  the  warmest  affec- 
tion, the  presumption  of  trust  is  very  much 
weaker  and  therefore  more  easily  overcome  by 
evidence  of  the  surrounding  facts,  and  of  the 
statements  and  conduct  of  the  deceased."  If 
that  was  true  with  reference  to  a  sister,  I  should 
say  that  with  reference  to  a  wife,  and  look- 
ing to  the  amount  of  tbis  gentleman's  estate,  the 
very  slightest  evidence  outside  of  the  document 
^-expressed  as  it  is — should  be  sufficient  to  estab- 
lish this  as  a  donation  and  not  as  a  mere  trust; 
and  that  evidence  I  do  not  think  it  is  difficult  to 
find.  We  find  that  the  system  upon  which  this 
gentleman  proceeded  for  some  years  was  to  set 
aside  from  time  to  time  small  portions  of  his 
large  fortune  and  invest  these  in  the  names  of 
different  members  of  his  family.  He  did  so  even 
in  favour  of  his  wife,  two  of  them  before  the  date 
of  this  receipt  and  one  of  them,  the  Kansas  Stock, 
afterwards.  He  did  so  with  reference  to  every 
member  of  bis  family  on  various  occasions, 
taking  so  many  shares  in  this  company  or  the 
other — shares  in  the  Olasgow  and  South- Western 
Bailway  Company,  bonds  of  the  Clyde  Trustees, 
shares  in  the  Greenock  Harbour  Trust,  and  in  the 
North  British  Bailway  Company,  and  so  on, 
and  all  within  a  short  time  of  the  date  that  this 
deposit-receipt  was  taken  in  favour  of  bis  wife. 
I  think  there  is  evidence  outside  of  this  receipt 
in  the-actings  of  the  deceased  Mr  Connell  which 
to  my  mind  is  qaite  as  forcible  as  any  parole 
evidence  would  have  been  to  support  tbis  as  a 
donation.  In  the  language  which  has  been  added 
to  this  Speoinl  Case  with  reference  to  certain  of 
the  stocks  I  am  of  opinion  that  there  is  ' '  evidence 
of  surrounding  circumstances,  of  contempor- 
aneous acts,  and  of  the  intention"  of  parties  in 
the  other  documents,  and  the  circnmstanceB  to 
which  I  have  referred,  particularly  the  large 
amount  of  the  testator's  estate,  which  satisfies  me 
that  be  meant  to  make  this  money  a  donation  to 
his  wife,  and  therefore  that  there  is  no  good 
ground  for  drawing  a  distinction  between  tbis 
deposit- receipt  and  the  other  documents.  I  think 
that  the  money  represented  in  this  receipt  belongs 
to  the  trustees  of  this  lady. 

Lord  Fkeside.vt — I  agree  in  all  points  in  the 
opinion  of  Lord  Adam. 

The  Court  pronounced  this  interlocntor : — 
"  The  Lords  having  heard  counsel  on  the 
Special  Case,  Fiud  and  declare — 1.  That  the 
Bum  contained  in  the  deposit-receipt  here 
referred  to  forms  part  of  the  estate  of 
Mr  Connell:  2.  That  the  certificate  B  IV. 
referred  to  in  article  Y.  of  the  Special 
Case  [being  that  in  favour  of  Mr  and  Mrs 
Connell]  belongs,  one-half  to  Mrs  Connell's 
trust-estate,  aud  one-half  to  Mr  Connell's 
trust-estate,  and  that  the  certificates  B  YI. 
and  YIII.,  mentioned  in  said  article  Y. 
I  [the  shares  in  the  English  companies],  be- 
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long  to  Mrs  Oonneirg  trnst-estate ;  3.  That 
the  inTaatments  voaehed  by  the  certificate 
■pacified  in  article  V.,  0.  [being  that  in  her 
favonr  ezolaaive  of  the^'u* mariti,  &o.]  belong 
to  Mrs  Connell's  trnst-estate :  4.  That  the 
ten  bonds  in  article  V.,  D.  [the  Clyde 
Tmst  bonds]  belong  to  Mr  Connell's  ten 
children  respectively :  6.  That  the  certifi- 
cates Yonching  the  investments  in  article  V. 
nnder  heads  E,  F,  and  Q,  confer  a  right  on 
the  individnal  children  whose  names  they 
respectively  bear  [those  in  favour  of  Mr 
Connell  and  a  child  or  the  survivor,  and 
those  in  favour  of  Mr  Connell  in  trust  for 
a  child] :  6.  That  the  investments  here 
referred  to  are  not  to  be  reckoned  as  part 
of  the  £15,000  here  mentioned;  and  decern  ; 
and  authorise  the  expenses  of  the  parties 
to  be  paid  out  of  Mr  Connell's  trust-estate." 

Counsel  for  Mr  Connell's  Trustees  (First 
Parties)— Gloag — ^Penney.  Agents—  C.  &  A.  S. 
Douglas,  W.S. 

Counsel  for  Mrs  Connell's  Trustees  and  the 
Children  of  the  Marriage  (Second,  Third, 
Fourth,  and  Fifth  Parties)— B.  V.  Campbell— 
Crole.      Agents — Davidson  &  Syme,  W.S. 


Saturday,  July  17. 

SECOND    DIVISION. 

[Sheriff  of  Aberdeen,  Kin- 
cardine, and  Banff. 

walkeb's  tbtjstees  V.  hansom's 

TRUSTEES. 

Lease — Benunetation—Tenant'i  Barikruptey— 
Landlord' t  Claim  of  Damages. 

A  lease  provided  that  the  tenant's  bank- 
ruptcy or  insolvency  should,  "in  the  pro- 
prietors' option,  be  an  irritancy  of  the  lease. " 
The  tenant  became  insolvent,  and  the  land- 
lords accepted  a  renunciation  of  the  lease, 
the  deed  of  renunciation,  inter  alia,  providing 
that  it  was  "  hereby  specially  agreed  that  all 
the  rights  and  claims  of  parties,  whether  of 
landlords  or  of  tenant  or  tenants,  are  reserved 
for  settlement  and  adjustment,  and  that  the 
landlords  shall  in  no  way  be  prejudiced  by 
accepting  this  renunciation  in  place  of  ter- 
minating the  lease  as  otherwise  therein  pro- 
vided for."  The  landlords  claimed  damages 
in  respect  that  the  tenant  had  given  up  the 
lease  before  its  natural  termination,  and  they 
had  been  obliged  to  let  it  at  a  lower  rent. 
Held  that  as  the  acceptance  of  the  renuncia- 
tion was  a  voluntary  act  on  the  part  of  the 
landlords,  and  as  they  had  not  reserved  a 
claim  to  damages  they  were  not  entitled  to 
the  damages  claimed. 

Least — Melioratiom,  Discount  on,  in  Respect  of 
Termination  of  Lease  trough  Tenant's  Bank- 
rupiey. 

A  lease  provided  that  whereas  the  incom- 
ing tenant  had  paid  the  waygoing  tenant  the 
sum  to  which  tiie  waygoing  tenant  was  en- 
titled as  meliorations,  the  incoming  tenant 
bonnd  himself  to  maintain  the  houses  on  the  , 


farm  at  the  value  of  £l26  and  to  leave  them 
of  that  value  at  least,  "in  which  event  be 
shall  then  be  entitled  to  repayment  of  £63," 
being  the  sum  paid  to  the  waygoing  tenant, 
and  on  the  other  hand  he  was  to  be  bonnd 
to  pay  fur  any  deterioration  that  might  have 
occurred.      "The    incoming   tenant    became 
bankrupt,  and  with  consent  of  the  landlord 
renounced  the  lease  before  its  natural  ter- 
mination.    Held  that  the  landlord  was  not 
entitled  to  discount  on  the  sum  of  £63  in 
respect  of  the  period  of  the  lease  still  to  ran 
but  for  the  renunciation. 
By  contract  of  lease  dated  May  1880,  Robert 
Stewart  Walker  of  Orrok,  with  consent  of  the 
trustees  acting  under  a  trust-disposition  executed 
by  him,  let  the  farm  of  Westbum,  part  of  the 
lands  of  Orrok,  to  Alexander  Manson  for  a  period 
of  19  years  and  at  a  rent  of  £152,  lOs.  per  an- 
num, the  lease  providing,  inter  alia,  that  "where- 
as the  said  Alexander  Manson  has  paid,  or  is 
hereby  taken  bound  to  pay,  to  the  waygoing  ten- 
ant of  Westbum  the  sum  to  which  he  is  entitled 
as  meliorations  on  houses  over  and  above  the 
heritor's  inventory  under  his  expiring  lease,  he, 
the  said  Alexander  Manson,  hereby  obliges  him- 
self and  his  foresaids  to  keep  up  and  maintain 
the  said  hoases  on  Westbum  to  the  value  of  one 
hundred  and  twenty-six  pounds  sterling  as  flxed 
at  the  commencement  of  this  lease,  and  to  leave 
them  of  that  value  at  least,  in  which  event  he 
shall  then  be  entitled  to  repayment  of  the  snm  of 
sixty-three  pounds  sterling  paid  to  the  waygoing 
tenant  of  Westbum  as  for  meliorations ;  and  on 
the  other  hand  he  shall  be  bonnd  to  bear  t&e 
loss  or  pay  for  any  deterioration  which  may  have 
taken  place;"  and  it  being  also  declared  "  that  the 
tenant's  bankruptcy  or  insolvency,  or  a  poinding 
of  his  effects,  cattle  or  bestial,  not  discharged 
within  ten  days  after  execution,  shall,  in  the  pro- 
prietors' option,  be  an  irritancy  of  the  lease,  and 
he  shall,  in  any  of  these  events,  be  entitled  to  pos- 
session,  and  to  have  the  tenant  removed  by  any 
competent  process  of  law." 

On  11th  November  1884  Hanson  executed  a 
trust-deed  for  behoof  of  his  creditors,  and  on  27tli 
and  29th  December  he  and  his  trustees  executed 
a  rennnciation  of  the  lease  of  Westbum,  which 
proceeded  on  the  narrative  that  it  had  been  de- 
cided that  such  a  deed  should  be  granted,  and 
that  the  landlords  had  agreed  to  accept  a  re- 
nunciation on  certain  terms,  and,  inter  (dia,  bore 
that  it  was  "  hereby  specially  agreed  that  ail  the 
rights  and  claims  of  parties,  whether  of  land- 
lords or  of  tenant  or  tenants,  are  reserved  for 
settlement  and  adjustment,  and  that  the  landlords 
shall  in  no  way  be  prejudiced  by  accepting  this 
renunciation  in  place  of  terminating  the  lease  as 
otherwise  therein  provided  for."  This  rennnci»> 
tion  was  accepted  by  the  landlord  and  his  trosteea. 
In  June  1886  Walker's  Trustees  brought  an 
action  in  the  Sheriff  Court  at  Aberdeen  against 
Manson 's  Trustees  for  payment  of  £372,  Ss.  lOd., 
or  alternatively  for  such  sum  as  might  be  fonnd 
to  be  a  dividend  in  respect  of  £372,  6s.  lOd.  on 
Hanson's  estate. 

The  pursuers  lodged  a  state  bringing  oat  the 
sum  above  claimed,  vbioh  was  made  up  of  a 
variety  of  individnal  claims— of  these  the  only 
items  necessary  to  be  referred  to  in  this  report 
are  (1)  a  sum  of  damages  in  respect  of  the 
termination  of  the  lease  before  its  natural  termi- 
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nation,  in  reBpeot  the  farm  had  been*  re-let  at  a 
lower  rent.  The  pnrsuera  eatimated  the  yearly 
loss  for  the  remainder  of  the  lease  at  £15,  17b. 
per  annnm.  (2)  Disconnt,  estimated  by  the 
pnrsners  at  £81,  198.  9d.  on  the  snm  of  £63 
payable  under  the  lease  to  the  tenant  as  meliora- 
tions. This  discount  the  pursuers  also  claimed 
on  the  ground  of  the  earlier  termination  of  the 
lease. 

The  defenders  maintained — "The  pursners 
haying  accepted  a  renunciation  of  Manson's  lease 
without  specially  stipulating  for  any  claim  for  loss 
of  rental  for  the  remainder  of  lease,  are  thereby 
barred  from  now  setting  up  the  present  claim  for 
alleged  loss  of  rental,  and  they  further  main- 
tained that  no  disconnt  was  due  under  the  second 
head  of  daim. 

On  14th  December  the  Sheriff-Substitute  (Dora 
Wilbon)  pronounced  this  interlocutor — "  Finds  in 
the  accounting  between  the  parties  (1)  that  the 
pursuers  are  not  entitled  to  deduct  discount  from 
the  sum  of  £R3  payable  by  them  for  meliorations  ; 
(2)  that  they  are  not  entitled  to  damages  for  the 
farm  having  been  re-let  at  a  lower  rent.  .  .  . 

"Note. — 1.  I  do  not  think  that  the  pursuers 
are  entitled  to  claim  disconnt  on  the  £63  to  which 
the  tenant  was  entitled  for  meliorations.  He 
paid  that  sum  to  his  predecessor  for  them,  and  by 
the  terms  of  the  lease  he  was  entitled  to  get  pay- 
ment of  the  sum,  provided  he  left  the  houses  of  a 
certain  value.  Admittedly  he  has  left  the  houses 
of  the  value  fixed,  and  I  accordingly  think  he  is 
entitled  to  get  payment.  The  clause  in  the  lease 
in  Pendreigh't  Tnutee  t.  Detear,  l9th  July  1871, 
9  Maoph.  1037,  where  a  similar  claim  for  discount 
was  allowed,  was  different.  It  was  there  specially 
provided  that  the  landlord  was  not  to  be  called  on 
to  pay  the  money  for  meliorations  till  the  expira- 
tion of  the  lease.  As  matter  of  constrnotion  this 
was  held  to  mean  at  the  natural  expiration  of  the 
lease,  and  as  the  landlord  was  called  on  (through 
the  lease  coming  prematurely  to  an  end  through 
the  tenant's  bankniptcy)  to  pay  before  the  stipu- 
lated time,  it  was  further  held  that  he  was  entitled 
to  a  proportionate  disconnt.  But  in  that  case  a 
precise  time  of  payment  was  fixed  by  the  bargain. 
Here,  while  it  was  of  course  not  contemplated 
that  payment  would  be  demanded  till  the  natural 
tennination  of  the  lease,  the  language  as  to  the 
time  is  loft  wide  enough  to  cover  any  mode  of 
termination — the  clause  being  simply  that  the 
tenant  is  to  get  the  money  if  he  leave  the  houses 
of  the  prescribed  value. 

"  3.  On  the  question  whether  the  pursuers  are 
entiUed  to  ask  for  damages  for  the  farm  having 
been  re-let  at  a  reduced  rent,  I  have  formed  the 
opinion  that  they  are  not  The  danse  in  the  re- 
nunciation bearing  on  the  point  amounts  to  a  pro- 
vision that  the  pursuers  are  to  be  entitled  to  ask 
for  damages  as  if  they  had  exercised  their  option 
of  terminating  the  lease  on  account  of  the  tenant's 
bankruptcy.  If  they  had  exercised  that  option, 
I  fail  to  see  on  what  ground  they  could  ask 
damages.  They  resumed  the  lands,  and  if  they 
had  got  a  higher  rent  they  wotdd  not  have  been 
bound  to  communicate  the  gain  to  the  tenant's 
creditors.  By  parity  of  reasoning,  the  tenant's 
creditors  are  freed  from  bearing  the  burden  if  the 
resuming  possession  and  re-letting  tnms  out  a 
bad  bnsiness.  If  the  pursuers  had  been  willing 
to  give  the  creditors  the  option  of  holding  the 
farm,   and  the  creditors  had    been  obliged   to 


abandon  it,  the  estate  under  their  charge  would 
then  have  been  liable  for  all  damages  the  bank- 
ruptcy occasioned.  In  thai  event  the  pursuers 
would  have  been  in  the  position  of  parties  able 
and  willing  to  fulfil  the  contract  of  lease,  and  the 
defenders  and  their  author  in  that  of  parties  un- 
able or  unwilling  to  do  so,  and  therefore  fairly 
liable  in  damages  for  the  non-fulfilment.  Here, 
however,  the  pursners,  to  save  themselves  from 
complications,  prefer  to  exercise  their  right  to 
end  the  contract ;  and  it  seems  to  me  that  by  dq- 
ing  so  they  ended  the  whole  matter,  and  acquired 
right  to  all  the  profit,  and  took  the  risk  of  i^l  the 
loss  which  that  course  might  involve.  In  some 
leases  a  provision  is  found  for  regulating  who  is 
to  get  the  profit  or  bear  the  loss  E^onld  tiie  land- 
lord exercise  his  right  of  terminating  the  lease  on 
the  tenant's  bankruptcy.  In  the  absence  of  any 
such  provision  I  see  no  reason  on  which  the  law 
can  be  held  to  imply  a  provision  of  such  an  in- 
equitable character  as  that  all  the  possible  profit 
shall  go  to  one  of  the  parties,  who  at  the  same 
time  is  to  be  kept  clear  of  any  possible  loss." 

The  pursuers  appealed  to  the  Sheriff  (Guthbib 
Smith),  who  on  26th  February  1886  pronounced 
this  interlocutor — "Affirms  the  said  interlocutor, 
vrith  the  exception  of  the  second  finding,  and  in 
lieu  thereof  finds  tbat  the  pursners  are  entitled  to 
be  ranked  as  creditors  of  the  bankrupt  for  the 
sum  of  £98,  being  the  damage  sustained  by  them 
by  re-letting  the  farm  to  another  tenant,  and  with 
this  variation  remits  the  case  to  the  Sheriff-Sub- 
stitute. 

"  Nota. — It  is  a  rule  in  bankruptcy  that  a 
trustee  for  creditors  is  entitled  to  disclaim  oner- 
ous contracts  entered  into  by  the  bankrupt  and 
having  a  period  of  years  to  run.  The  reason  is 
that  in  liquidating  the  estate  he  is  not  required  to 
incur  any  personal  liability,  unless  he  chooses  to 
do  BO,  and  is  quite  satisfied  that  it  will  be  for  the 
benefit  of  his  constituents  to  take  up  and  complete 
a  contract  so  far  as  it  remains  unfulfilled.  But 
this  does  not  affect  the  right  of  the  other  party  to 
claim  against  the  estate  the  amount  of  damage 
which  he  may  sustain  in  consequence  of  the  dis- 
claimer. 

"  I  can  find  nothing  in  this  case  to  take  it  out  of 
the  operation  of  the  well-known  rule,  and  which 
has  long  been  followed  by  the  Courts  both  in 
England  and  Scotland.  {Rirtloch  v.  Maruifieli, 
U  S.  905;  Oorbett,  14  Ch.  Div.  122.)  No  doubt 
the  lease  contains  an  irritant  clause  annulling  it 
on  bankruptcy,  and  assignees,  legal  as  well  as 
voluntary,  are  excluded.  But  these  are  provisions 
introduced  for  the  benefit  of  the  landlord,  and 
merely  give  him  the  option  of  taking  a  certain 
course  should  he  consider  it  for  his  benefit.  The 
exaction  of  a  penalty  or  the  declaration  of  a  for- 
feiture is  no  discharge  of  the  claim  of  damages 
that  may  accrue  through  the  breach  of  contract. 
A  penalty  is  always  by  and  attour  performance, 
and  the  only  use  which  might  be  made  of  such 
stipulations  by  persons  in  the  position  of  the  de- 
fenders would  be  to  show  that  having  decided  and 
offered  to  take  up  the  lease  and  carry  on  the  farm 
for  behoof  of  the  creditors,  the  landlord,  standing 
on  his  legal  rights,  refused  to  allow  them.  He 
would  be  entitled  to  refuse  the  offer,  but  in  that 
case  he  would  get  no  damages.  (JBethune  v. 
Morgan,  2  B.  186.) 

"  It  appears  that  all  parties  were  satisfied  that 
the  best  course  to  be  taken  with  the  farm  in 
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qneation  was  to  give  up  the  lease  and  let  the  land- 
lord make  the  best  of  it.  The  defenders,  as  acting 
for  the  creditors,  accordingly  proposed  a  rennn- 
oiation,  and  the  pnrsuers  agreed  to  it.  The  de- 
fenders might  at  the  same  time  have  stipulated 
for  a  release  from  all  farther  claims  at  the  land- 
lord's instance,  but  they  did  not  do  so.  On  the 
oontrary,  the  deed  of  rennnoiation  expressly  pro- 
vides '  That  all  the  rights  and  claims,  vhether  of 
landlords  or  tenants,  are  reserved  for  settlement 
and  adjustment,  and  that  the  landlords  shall  in  no 
way  be  prejadiced  by  accepting  this  renunciation 
in  place  of  terminating  the  lease  as  otherwise  pro- 
vided for.'  The  meaning  of  this  is,  that  he  will 
get  his  damages  for  the  bankrupt's  breach  of  con- 
tract notwithstanding  the  deed. 

"  The  only  remaining  qnestion,  therefore,  is  the 
quantum  of  damages.  It  appears  that  the  farm 
was  let  at  a  reduction  of  £9  16s.  per  annum  on 
the  rent.  I  assume,  in  the  absence  of  evidence 
to  the  contrary,  and  in  view  of  the  fact  that  the 
reduction  which  the  bankrupt  wanted  himself  was 
£30,  that  with  every  diligence  no  more  could  be 
got  for  it.  The  pursuers  are  therefore  entitled 
to  the  present  cash  value  of  an  annuity  of  £9,  ISs. 
for  thirteen  years,  being  the  term  for  which  the 
lease  had  stiU  to  run.  Making  the  calculation  on 
a  basis  of  4  per  cent.,  the  amount  is  about  £98, 
and  for  this  sum  the  pursuers  will  have  to  be 
ranked  on  the  estate." 

On  1st  April  the  Sheriff-Substitute  pronoonced 
an  interlocutor  in  which  he,  inter  alia,  found 
"that  the  pursuers'  ordinary  claims  consist  of 
...  (2)  the  sum  of  ninety-eight  pounds  of 
damages  allowed  by  the  preceding  interlocutor, 
under  dednotion  of  the  sum  of  fifty-seven  pounds 
and  eightpenoe  admitted  by  the  pnrsuers  to  be 
due  to  the  defenders,  and  of  the  further  sum  of 
thirty-one  pounds  nineteen  shillings  and  nine- 
pence,  claimed  by  the  pursuers  as  discount,  but 
disallowed." 

The  defenders  appealed  to  the  Oourt  of  Session, 
and  argued — The  landlord  had  exercised  his 
reserved  right  to  irritate  the  lease  on  the  tenant's 
bankruptcy,  for  his  acceptance  of  the  renuncia- 
tion amounted  to  nothing  else,  consequently  he 
had  no  ground  for  claiming  damages  without  an 
express  reservation  of  such  a  claim.  The  Sheriff's 
interlocutor  was  wrong  therefore. 

The  pursuers  argued— (1)  The  Sheriff  was  right 
on  the  question  of  damages,  but  (2)  both  he  and 
the  Shenfi-Substitnte  were  wrong  in  not  allowing 
discount  on  the  £63  due  for  meliorations.  On 
the  first  question  the  pursuers'  claim  of  damages 
was  not  barred  by  the  renunciation.  The  fair 
meaning  of  the  deed  of  renunciation  was  that 
they  reserved  their  claim.  If  the  landlord  had 
Buffered,  or  was  likely  to  suffer,  damages  by 
reason  of  the  rennnoiation  it  was  not  likely  that 
he  would  give  up  idl  claim  to  these  damages. 
Eenalties  were  adjected  to  ensure  the  performance 
of  his  contract  by  the  debtor;  they  did  not 
absolve  him  from  performance— £rsk.  iii.  8,  86  ; 
Bell,  sea  1249.  It  was  true  that  a  superior  could 
not  claim  arrears  of  fen-duty  after  irritating  the 
feu.  But  that  case  was  not  analogous.  It  pro- 
ceeded on  the  ground  that  the  whole  feudal  estate 
bad  by  the  irritancy  ceased  to  exist. 

The  Court  advised  (on  19th  June)  the  case  as 
regarded  the  question  of  damages  before  fully 
bearing  the  other  question. 


At  advising — 

LoBD  Jnsnoa-OiiEBK— I  think  that  on  the 
question  of  damages  the  Sheriff's  interloentor  U 
wrong.  I  think  that  as  the  case  stands  the  land- 
lord has  no  ground  for  claiming  damages.  The 
tenant  has  renounced  the  lease,  and  the  landlord 
has  accepted  the  renunciation  ;  that  was  a  volun- 
tary act  on  the  part  of  both,  and  now  comes  the 
qnestion  whether  the  landlord  can  accept  the 
renunciation  of  the  lease  and  also  claim  damages 
on  account  of  its  termination.  I  am  of  opinion 
that  he  cannot  do  both.  If  he  had  irritated  the 
lease,  it  is  plain,  I  think,  that  he  would  have  hid 
no  claim  for  damages.  Here  instead  of  allowing 
the  landlord  to  irritate  the  lease  if  he  chose,  the 
creditors  resolve  voluntarily  to  renounce  it,  and 
resort  to  the  landlord,  witii  the  result  that  an 
agreement  is  come  to  between  the  parties.  In 
that  agreement  nothing  is  said  about  the  landlord 
reserving  a  claim  of  damages,  and  he  does  not, 
I  think,  exercise  the  option  which  he  had  imder 
the  Case  of  declining  to  irritate.  I  therefbn 
think  that  there  is  no  ground  on  which  his  claim 
of  damages  can  be  sustained.  There  are  some 
other  questions  raised  in  the  ease  about  which  I 
shall  say  nothing  at  present.  The  case  will  be 
continued. 


LoBD  Yotma— I  oonoor.  I  think  it  is 
that  when  a  landlord  consents  to  terminate  a 
lease  he  can  have  no  possible  claim  of  damages 
on  account  of  its  termination,  unless  he  has  in 
allowing  the  lease  to  be  terminated  reserved  sneh 
a  claim.  Consequently  the  only  case  that  can  be 
made  for  the  pursuers  here  is  that  in  aooeptiiic 
the  rennnoiation  of  the  lease  by  the  creditors  they 
made  snch  a  reservation  when  they  provided 
"  that  the  landlords  shall  in  no  way  be  prejodieed  i 
by  accepting  this  rennnoiation  in  plM«  of  ter- 
minating the  lease  as  otherwise  therein  provided 
for."  It  was  argued  that  if  he  had  terminated 
the  lease  as  otherwise  therein  provided  for  be 
would  have  had  a  claim  of  damages.  I  am  •■ 
clearly  of  opinion  as  I  can  be  on  anything  that  if 
he  had  terminated  the  lease  as  he  hiad  a  right  to 
do  he  would  have  had  no  claim  for  damagac 
He  cannot  possibly  claim  damages  for  what  he  him- 
self does.  It  may  be  profitable  or  it  may  be  the 
reverse — profitable  if  the  lease  was  worth  taking 
over,  or  Uie  reverse  if  he  could  not  make  mora 
out  of  it  by  letting  it  to  a  new  tenant,  but  the 
proposition  that  a  landlord  shall  not  have  a  elain 
of  damages  resting  and  exolnsively  resting  on 
his  own  voluntary  exercise  of  a  deed  in  his  own 
favour  is,  one  would  have  thought,  aboat  as  dear 
as  any  proposition  can  be.  If  I  had  to  choose  an 
example  of  a  proposition  in  law  which  was  almost 
self  evident  I  ooold  not  have  a  better.  Tbei*- 
fore  I  think  that  as  regards  the  claim  of  damage! 
the  Sheriff-Substitnte  is  right,  and  the  Sheiif 
wrong. 

LoBD  CsAiamui  and  Lobd  BtrrHnFUBD  Oluz 
concurred. 

On  July  17th  the  parsneis  argued  that  they 
were  entitled  to  the  discount  on  the  £63  whieh 
they  claimed,  founding  on  Pendnigh't  Ttntttta  v. 
Dewar,  dted  by  the  Sheriff-Sobstitate. 

The  defenders  distinguished  Pendreiffii't  tarn 
from  the  present  on  the  grounds  stated  by  th« 
Sheriff-Substitute,  and  argued  that  the  Undkcd 
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haviiig  got  possession  of  the  Bubjects  ought  to 
pay  their  f  aU  value. 

IjObd  Justiob-Olebk — I  think  that  by  accept- 
ing the  renunciation  the  landlord  necessarily 
agreed  that  the  date  of  the  renunciation  should 
be  the  termination  of  the  lease. 

LoBD  YovNa  and  Lobd  Cbaioetu.  concurred. 

LosD  BuTHciunTBD  Olask  'was  absent. 

The  Court  sustained  the  appeal,  reoaUed  the 
interlocutor  of  the  Sheriff,  and  assoilzied  the 
defenders,  with  expenses. 

Counsel  for  Pursuers — Moncreiff.  Agents  ~ 
Carment,  Wedderbum,  &,  Watson,  W.8. 

Counsel  for  Defenders— Ehind—Orr.  Agent 
— William  Officer,  S.S.O. 


HOUSE   OF  LOEDS. 


Thur*day,  March  4. 

(Before  Earl  of  Selborne,  Lords  Watson,  Fitz- 
gerald, and  Ashbourne. ) 

NEILSON  V.  M0S8END  IRON  COMPANY. 
(Ante,  Tol.  xxii  p.  265,  Dec.  19, 1884.) 
PaH7i«rMp—Dii»oivi%cn—Partner*lup-at-  W&l— 
Taeit  Beloeatien. 

Where  there  is  a  partnership  for  a  term 
of  years,  and  it  is,  after  the  expiration 
of  the  term,  continued  at  will,  the  pre- 
sumption is  that  the  new  partnership  is  on 
the  terms  of  the  old  so  far  as  applicable,  bnt 
BO  far  only. 

A  clause  in  a  contract  of  partnership  pro- 
Tided  that  "if  within  three  months  before 
the  termination  of  this  contract  the  whole 
partners  of    the  company  shall   not    haTe 
agreed  to  carry  on  the  business  thereof,  any 
one  or  more  of  them  who  may  be  desirous 
of  retiring  shall  be  entitled  to  do  so,  and 
shall  immediately  on  the  completion  of  the 
balance  after  mentioned  be  paid  out  by  the 
partners  electing  to  continue  the  business 
his  share  in  the  concern  as  the  same  shall  be 
ascertained  by  a  balance  of  the  company's 
books  as  at  the  termination  of  the  contract, 
to  be  completed  within  not  more  than  three 
months  from  said  termination,"  and  it  pro- 
vided for  a  certain  mode  of  winding-up  if 
the  partners  wished.     The  time  for  which 
the  contract  was   to  run   expired,  and  the 
business  was  carried  on  as  a  partnership  at 
will.     Held  [ait.  judgment  of  First  Division) 
that  this  provision  as  to  three  months  from 
a  fixed  period,  the  termination  of  the  original 
contract,  were  inapplicable  to  a  partnerdiip- 
at-will,  and  therefore  that  that  article  wao 
not  carried  into  the  partnership-at-will. 
This  case  is  reported  ante,  19th  December  1884, 
22  S.Ii.B.  266,  and  12  E.  499. 

The  present  appeal  was  by  Hugh  Neilson  jnn. 
in  his  action  founded  on  his  notice  of  dissolution 
of  4th  May  1883,  to  have  decree  of  winding-up 
and  realisation  of  the  assets  of  the  company.     It 


will  be  necessary  only  to  refer  to  the  following 
facts  : — The  company  was  founded  in  1842.  In 
1867  a  seven  years'  contract  was  entered  into.  In 
1876  Hugh  Keilson  jun.,  the  appellant,  was  as- 
sumed as  a  partner,  and  a  draft  new  contract 
prepared,  which  slightly  modified  the  provisions 
of  the  1867  contract,  and  stated  that  the  term 
was  to  be  seven  years  or  till  81st  May  1882. 
There  were  96  shares,  of  which  Hugh  Neilson  jun. 
had  five.  During  the  litigation  previously  re- 
ported (see  reference  tufira),  in  which  the  tms- 
tees  of  the  late  W.  Neilson  claimed  to  be  part- 
ners, Hugh  Neilson  jun.  gave  on  4th  May  1883 
his  notice  of  dissolution,  and  raised  this  action 
on  14th  May  188S. 

The  MoBsend  Company  contended  that  the 
provisions  of  the  draft  contract  for  1875,  or  at 
all  events  that  of  1867,.  were  still  appUcable  al- 
though the  partnership  had  become  one  at  will, 
and  that  Hugh  Neilson  jun.  was  only  entitled  to 
have  his  share  paid  out  in  terms  of  article  12  of 
the  draft  contract  of  1 876. 

The  olause(12),so  for  as  material,  was — "If  three 
months  before  the  termination  of  this  contract 
the  whole  partners  of  the  company  shall  not  have 
agreed  to  carry  on  the  business  thereof,  any  one 
or  more  of  them  who  may  be  desirous  of  retiring 
shall  be  entitled  to  do  so,  and  shall,  immediately 
on  the  completion  of  the  balance  after  mentioned, 
be  paid  out  by  the  partner  or  partners  electing 
to  continue  the  business,  his  or  their  share  and 
interest  in  the  concern  as  the  same  shall  be  as- 
certained by  a  balance  in  the  company's  books 
as  at  the  termination  of  the  contract  to  be  com- 
pleted within  not  more  than  three  months  from 
said  termination,  and  that  either  in  cash  or  by 
his  or  their  bills  with  security,  and  in  the  event 
of  the  partners  differing  as  to  the  security,  or  as 
to  the  date  at  which  the  bills  shall  be  drawn,  or 
otherwise,  the  terms  shall  be  fixed  by  the  arbiter 
after  mentioned,  bnt  if  the  whole  partners  wish, 
the  property  and  assets  of  the  copartnery  shall 
be  disposed  of  as  follows."    .... 

At  delivering  judgment — 

Eabi.  or  SeI'BOBmz — This  is  a  short  and,  in  my 
view,  a  simple  question  of  construction. 

Tliere  is  no  doubt  about  the  law  that  when 
there  is  a  partnership  for  a  term  of  years,  and  it 
is  afterwards,  after  the  expiration  of  the  term, 
continued  at  will,  the  rule,  in  the  absence  of 
contract  to  the  contrary,  is  that  it  may  be  pre- 
sumed that  the  new  business  is  carried  on  upon 
the  old  terms  as  far  as  they  are  applicable  to  it, 
and  only  so  far ;  and  as  far  as  the  principle  is 
concerned  I  do  not  think  there  is  any  discrepancy 
between  any  of  the  authorities.  It  is  not  at  all 
necessary  to  examine  into  the  particular  cases  in 
which  it  has  been  held  that  a  particular  term  of 
a  written  contract  did  or  did  not  go  into  the  new 
and  unwritten  contract,  because  every  case  has 
tnmed  upon  its  own  particular  circumstances, 
and  upon  the  question  as  applied  to  the  words  of 
the  particular  instrument,  whether  the  old  term 
was  or  was  not  applicable  to  the  new  contract. 

Now,  here  we  have  to  consider  whether  the 
12th  article  of  the  contract,  which  was  for  seven 
years  ending  on  the  31st  of  May  1882,  is  applic- 
able to  the  subsequent  partnership  at  will.  The 
proper  way  to  examine  that  question,  as  it  seems 
to  me,  is  first  to  determine  what  is  the  tme  and 
proper  construction  of  the  words  of  that  article 
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as  they  stand  in  the  written  ooutraot,  and  ag  ap- 
plicable to  the  partnership  for  seven  ;eara,  end- 
ing on  the  Slat  of  Ma;  1882.  All  must  agree 
that  it  is  a  strangely  and  singularly  vorded 
article.  In  the  first  plaoe,  the  oommencement  of 
the  article  which  we  have  to  consider  is,  in  any 
view  of  the  matter,  not  so  happily  and  dearly  ex- 
pressed as  it  might  have  been ;  and  then,  secondly, 
the  greater  part  of  the  article  which  follows  it 
deals  with  alternatives  which,  if  the  words  intro- 
ducing them  are  to  receive  construction  upon 
any  ordinary  principles,  are  placed  entirely  in 
the  power  of  the  partners  themselves,  and  depend 
upon  the  consent  of  them  all.  Therefore  those 
latter  portions  of  the  article  are  immaterial  unless 
(which  I  do  not  think)  there  were  found  in  them 
anything  throwing  light  upon  the  construction  of 
the  first  part.  [Hit  Lordship  then  read  the  firtt 
part  ofeiavie  12  a$  abate]. 

Kow,  in  order  to  construe  that  npon  sonnd 
principles,  we  must  dismiss  from  our  minds  en- 
tirely the  subsequent  event  of  the  partnership 
having  expired  without  anything  having  been 
done  under  this  clause,  and  a  new  partnership  at 
will  having  been  formed  between  the  former 
partners,  and  this  question  which  we  have  now 
to  determine,  arising  as  to  that  new  partnership 
at  will.  We  most  find  out  what  the  words  mean, 
as  they  ought  to  be  construed  with  reference  to 
the  original  contract  in  which  they  are  found. 

The  first  thing  we  see  is  that  there  is  a  definite 
period  mentioned  of  three  months  before  the 
termination  of  that  contract.  That  contract  was 
to  terminate  on  the  31st  of  May  1882.  The 
words  necessarily  mean  three  months  before  the 
81st  of  May  1882.  It  is  said  that  those  words 
are  introduced  for  a  negative  pnrpose — to  exclude 
a  particular  thing  by  hypothesis — not  to  intro- 
duce one.  I  think  HaaX  is  not  a  sonnd  constmo- 
tion  of  the  words.  It  is  very  true  that  the  term 
is  fixed  as  that  at  which  it  is  to  be  ascertained 
whether  a  particnlar  thing  is  to  be  done  or  not, 
bnt  if  at  that  time  so  ascertained  that  particular 
thing  has  not  been  done,  then  and  from  that 
time  the  consequences  are  to  follow  for  which 
the  clause  provides.  The  fixing  of  three  months 
would  be  absolutely  nugatory  and  inofficious  if 
they  had  nothing  to  do  with  the  consequences 
which  are  to  follow.  Bnt  to  my  mind  it  is  plain 
that  a  period  of  three  months  before  the  Slst  of 
May  1882  is  fixed  for  the  purpose  of  introdooing 
the  option  given  to  the  different  members  of  the 
partnership  (not  all)  of  agreeing  to  carry  on  the 
business  at  that  time— the  option  for  some  to 
continue,  and  some  to  go  ont ;  well,  if  that  is  so, 
what  is  the  rational  construction  of  the  words  of 
time?  Why,  that  the  option  so  given  is  either 
to  be  exercised  at  the  exact  period  of  three 
months,  when  the  other  event  is  ascertained,  or, 
at  all  events,  within  the  period  of  three  months 
measured  from  that  event,  and  to  be  exercised 
during  the  continuance  of  that  particular  partner- 
ship which  expires  on  the  Slst  of  May  1882  ;  and 
although  the  words  are  not  skilfully  drawn,  yet 
it  appears  to  me  that  no  one  having  to  construe 
them  with  reference  to  the  original  contract 
could  hesitate  for  a  moment  to  say  that  the  infln- 
enoe  of  that  definition  of  time  pervades  every  part 
of  the  clause.  If  at  that  time  there  has  not  been 
a  common  consent  that  all  shall  carry  on  the  busi- 
ness, it  is  contemplated  that  one  or  more  may  be 
desirous  of  retiring,  and  that  one  or  more  may  elect 


— declare  a  choice  which  they  have  a  right  to 
make — to  continue  the  business.  Now,  when  is 
that  to  be  done  ?  Why  within  the  time  which  for 
that  purpose  has  been  fixed,  the  period  of  three 
months  next  before  the  termination  of  the  part- 
nership ;  and  if  so,  the  whole  operation  of  the 
clause  is  confined  within  those  three  mouths,  all 
of  them  antecedent  to  the  actual  termination  of 
the  partnership  ;  and  the  right — a  right  that  may 
be  of  importance  to  one  party  or  to  both — certainly 
it  must  be  in  his  own  view  to  the  party  exercising 
the  option — that  right  (which  is  a  substantial 
right  to  be  paid  out  npon  certain  terms)  must 
be  ascertained  by  the  exercise  of  the  option 
during  the  period  of  three  months.  If,  as  was 
suggested  in  the  argument,  one  partner  after  the 
three  months  had  begun  to  run,  or  npon  the  day 
when  they  did  begin  to  mn,  no  general  agree- 
ment having  been  made,  says — ' '  Now  I  wish  to  go 
out,  and  I  call  upon  you  to  elect  whether  you  wiU 
continue  or  not,"  it  may  be  that  the  other  part- 
ners could  say  "  We  are  not  obliged  to  make  an 
immediate  election ;  we  postpone  that,  and 
reserve  to  ourselves  the  right  to  make  it  during 
the  whole  time  that  the  contract  permits  us ;  " 
but  that  could  only  be  at  the  most  during  the 
residue  of  the  partnership,  commencing  from 
three  months  before  its  termination ;  and  if  the 
partnership  were  actually  first  terminated,  it 
appears  to  me  that  a  man  then  declaring  hia 
wish  to  retire  on  these  terms  conid  not  withoat 
the  will  and  consent  of  his  copartners  be  entitled 
to  be  paid  out  on  these  particular  terms. 

If  that  be  so,  it  is  qnite  plain  that  it  is  a  pro- 
vision inapplicable  to  the  snbseqoent  partnership 
at  will,  because  you  never  can  get  those  three 
months  in  any  such  subsequent  partnership,  and 
there  is  an  end  of  the  case. 

I  have  looked  at  the  judgments  of  the  learned 
Judges  in  the  Court  below,  and  I  find,  withoot 
going  minutely  into  the  matter,  that  the  learned 
Lord  Ordinary  has  in  substance  taken  that  view 
of  the  case  ;  not  disguising  that,  looking  to  the 
preponderance  of  interest  as  between  theae  par^ 
ners,  he  would  have  been  well  satisfied  to  see 
his  way  to  a  different  conclusion ;  but  he  eooM 
not  do  so,  and  he  took  that  view  which  I  believe 
we  all  consider  to  be  correct 

Now,  how  was  the  matter  dealt  with  when 
the  case  came  to  the  Inner  House?  Three 
Tery  learned  Judges,  for  whose  opinions  no 
man  can  have  a  greater  respect  than  I  haTe, 
undoubtedly  did  agree  in  reversing  that  judg- 
ment, but  when  I  look  to  the  reasons  I  find  that  oa» 
of  them  (liotA  Mnre)  simply  expressed  hia  adhe- 
sion to  we  views  of  Lord  Shand ;  another,  the 
learned  Lord  President,  agreeing  in  the  same  resolk 
absolutely  said  not  a  single  wiwd  aboat  the  con- 
struction of  the  particular  words  of  the  olana^— 
did  not  deal  with  the  words  at  all — did  not  even 
address  himself  to  the  question  of  the  effect  of  those 
words  of  time  upon  which  your  Lordship's  opinion 
so  much  depends.  It  cannot  be  said  that  Lord 
Shand  did  not  notice  those  words,  bnt  he  said  be 
did  not  attach  importance  to  them.  He  saya — 
"I  do  not,  in  reference  to  article  12  of  the 
contract,  attach  importance  to  the  opening 
words,  '  If  three  months  before  the  termmation 
of  this  contract '  It  was  intended  no  doubt  that 
the  parties  shonld  consider  the  matter  three 
montiis  before  the  expiry  of  the  contract,  bnt  I 
can  see  no  difference  in  anbetanoe  as  to  the  rights 
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of  the  parties  if  they  did  not  oonsidei  it  two  or 
three  montha  before  the  expiry.  It  would  haye 
been  all  the  same  had  it  been  three  days,  and  I 
read  the  provision  as  being  applicable  to  the 
nataral  termination  of  the  contract. "  Now,  with 
great  respect  to  the  learned  Jadge,  I  mast  own 
that  this  seems  to  me  to  be  a  very  nnsatiafactory 
way  of  dealing  with  a  question  of  construction. 
He  does  not  examine  the  words.  He  looks  to 
what  he  thinks  sabstanoe  —  that  is  to  say, 
thinking  that  the  whole  thing  applies  to  the 
natural  termination  of  the  contract.  I  do  not 
know  whether  he  means  "  after  the  termination." 
I  suppose  he  does.  Coming  to  that  oonclnsion, 
yet  not  pointing  out  the  mode  in  which  he  arrives 
at  it,  he  rejects  as  practically  inoffloious  those 
introductory  words,  because  he  thinks  if  it  is  to 
operate  at  the  natural  termination  of  the  contract 
it  is  wholly  immaterial  (as  certainly  it  would  be) 
whether  the  parties  do  or  do  not  consider  the 
matter  two  months  before  the  termination,  or 
three  months,  or  three  days,  or  any  other  time — in 
fact  he  attributes  no  office  whatever  to  those  words. 

I  oannot  help  thinking  it  improbable  that  the 
learned  Jndge  would  have  passed  over  those 
words  quite  so  easily  if  the  question  had  arisen 
under  the  original  contract,  and  if  a  partner  not 
having  declared  his  desire  to  retire  or  to  take  the 
benefit  of  that  provision  before  the  contract  had 
expired  claimed  the  right  to  do  so  afterwards.  I 
cannot  help  suspecting  that  the  matter  might 
have  received  in  that  case  difFerent  consideration, 
but  it  is  manifest  that  it  must  be  governed  now 
by  exactly  the  same  considerations  by  which  it 
would  have  been  governed  in  that  case. 

The  result  is  that  I  think  the  interlocutors  ap- 
pealed from,  so  far  as  they  relate  to  the  action  of 
the  appellant,  Hugh  Neilson  the  younger,  and  to 
the  costs  ordered  to  be  paid  by  him,  should  be 
reversed,  and  I  think  we  shoiUd  in  substance, 
according  to  the  interlocutor  of  the  Lord  Ordinary, 
but  not  adopting  the  whole  of  his  words,  declare 
in  that  action  that  the  pursuer  Hugh  Neilson  the 
younger  is  entitled  to  have  the  copartnery  and 
the  business  thereof  now  wound  up  as  at  the  14th 
of  May  1883,  in  such  way  or  manner  as  shall  be 
mutually  agreed  upon,  or  as  shall  be  fixed  by  the 
arbiter  named  in  the  draft  contract  of  copartnery. 
And  I  see  no  reason  why  we  should  not  adhere  to 
the  ordinary  rule  of  giving  the  successful  appellant 
bis  costs  here  and  below. 

As  to  the  other  respondents,  who  represent  the 
trustees  of  William  Neilson,  they  appear  to  me  to 
have  entered  a  gratuitous  appearance  in  a  case 
in  which  they  have  no  interest,  and  I  think  they 
ought  to  have  no  costs. 

LoBD  Watson— I  am  also  of  opinion  that  the 
interlocutors  appealed  from,  so  far  as  they  are 
brought  under  review,  ought  to  be  reversed. 

When  the  members  of  a  mercantile  firm  con- 
tinae  to  trade  as  partners  after  the  expiry  of  their 
original  contract,  without  making  any  new  agree- 
ment, that  contract  is  held  in  law  to  be  prolonged 
or  renewed  by  tacit  consent,  or  as  it  is  termed 
in  the  law  of  Scotland  by  "tacit  relocation." 
The  rale  obtains  in  the  case  of  many  contracts 
besides  that  of  partnership,  and  its  legal  effect  is 
that  all  the  stipulations  and  conditions  of  the 
original  contract  remain  in  force,  in  so  far  as 
these  are  not  inconsistent  with  any  implied  term 
of  the  renewed  oonttaot.    The  main  distinction 


between  the  old  contract  and  the  new  in  the 
present  case  consists  in  this,  that  the  latter  is  a 
contract  determinable  at  wilL  It  is  an  implied 
term  of  such  a  contract  that  each  partner  has  the 
right  instantly  to  dissolve  the  partnership  when- 
ever he  thinks  proper.  The  right  must,  of  course, 
be  exercised  in  Ixma  jide,  and  not  for  the  purpose 
of  deriving  any  undue  advantage  from  the  state  of 
the  firm's  engagements  ;  but  no  question  of  that 
kind  arises  here. 

The  objects  which  a  partner  has  in  view  in 
exercising  his  right  to  dissolve  a  partnership  at 
will  are,  in  the  first  place,  that  he  shall  be  freed 
from  the  contract  and  the  liabilities  which  it  in- 
volves, and  in  the  second  place,  that  he  shall  re.< 
ceive  payment  of  his  interest  in  the  stock  of  the 
copartnery  upon  the  realisation  of  its  assets  and 
the  discharge  of  its  liabilities.  I  think  it  would 
be  inconsistent  with  the  existence  of  a  proper 
partnership  at  will  that  its  members  should  be 
restrained  from  effecting  the  first  of  these  objects 
whenever  they  saw 'fit.  But  it  is  not,  in  my 
opinion,  inconsiatent  with  the  nature  of  a  part- 
nership at  will  that  a  member  should  agree  upon 
its  dissolution  at  any  time  to  receive  payment  of 
his  share  and  interest  in  the  shape  of  a  sum  of 
money,  to  be  fixed  with  reference  to  a  particular 
balance-sheet,  without  having  resort  to  a  legal 
winding-up,  and  to  leave  the  other  members  to 
carry  on  the  business.  Such  an  arrangement  is 
in  reality  a  mode  of  winding-up  which  is  not  less 
applicable  to  a  contract  at  will  than  to  a  contract 
having  a  definite  term  of  endurance. 

Accordingly,  it  appears  to  me  that  there  is 
nothing  in  the  subject-matter  of  article  12  of  the 
draft  contract  of  1876  which  could  make  it 
incapable  of  application  to  a  contract  determin- 
able at  will.  So  far  I  agree  with  the  reasoning 
of  the  liord  President  (Inglis)  in  th«  Court 
below.  But  it  does  not  necessarily  f<dlow  that 
the  special  character  of  the  stipulations  contained 
in  article  12  is  such  that  they  can  be  reasonably 
applied  to  a  contract  of  that  kind.  The  only 
stipulations  of  importance  in  the  present  case  are 
to  be  found  in  the  commencement  of  article  12. 
The  remainder  of  the  article  refers  exclusively  to 
a  method  of  winding-up,  which  may  be  adopted, 
with  the  consent  of  all  the  parties  concerned,  in 
case  of  none  of  the  partners  choosing  to  continue 
the  business. 

I  take  the  general  import  of  these  stipulations 
to  be  this,  that  a  partner  or  partners  desirous  of 
a  dissolution  at  Uie  termination  of  the  original 
contract  shall,  if  the  other  partners  elect  to  con- 
tinue the  business,  have  a  right  to  retire  on  pay- 
ment to  him  or  them  of  his  or  their  share  and 
interest,  "as  the  same  shall  be  ascertained  by  a 
balance  of  the  company's  books  as  at  the  termi- 
nation of  the  contract."  If  a  partner  is  in  a 
position  to  assert,  and  does  assert,  that  right,  he 
incurs  a  corresponding  obligation  to  go  out  on 
these  terms.  The  right  and  relative  obligation 
are,  however,  made  subject  to  this  condition : 
"  If  three  months  before  the  termination  of  this 
contract  the  whole  members  of  the  company  shall 
not  have  agreed  to  continue  to  carry  on  the 
business  thereof,"  and  so  forth.  What  is  the 
true  meaning  to  be  attached  to  these  words  is,  in 
my  opinion,  a  question  of  vital  importance  in  the 
present  case. 

Lord  Shand  aays — "I  do  not,  in  reference  to 
article  12  of  the  contract,  attach  importance  to 
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the  opening  vords,  '  if  three  months  before  the 
termination  of  this  contract.'  It  was  intended, 
no  doubt,  that  the  parties  should  consider  the 
matter  three  months  before  the  expiry  of  the 
contract,  but  I  can  see  no  difference  in  substance 
as  to  the  rights  of  the  parties  if  they  did  not  con- 
sider it  two  or  three  months  before  the  expiry. 
It  would  have  been  all  the  same  had  it  been  three 
days,  and  I  read  the  provision  as  being  applicable 
to  the  natural  termination  of  the  contract,  or  if 
thereafter  carried  on  as  a  partnership  at  will,  then 
to  its  termination  by  a  notice  from  any  of  the 
partners."  I  should  be  inclined  to  agree  with 
these  observations  if  I  were  satisfied  that  the 
opening  words  merely  imply  that  the  obligation 
shall  attach  to  the  retiring  partner,  at  the  termi- 
nation of  the  contract,  in  the  event  of  no  agree- 
ment having  b«en  made  three  months  previously, 
by  all  the  partners,  to  continue  to  carry  on  the 
business  together.  That  constmction  would, 
however,  make  the  words  of  the  condition  mere 
BurpluBBge,  because  it  is  obvious  that  no  partner ' 
could  have  a  right  or  be  under  an  obligation  to 
retire  at  the  termination  of  the  contract  who  had 
three  months  before  agreed  with  liis  remaining 
copartners  to  extend  its  currency  beyond  that 
term.  I  think  a  great  deal  more  is  implied  in 
these  words.  They  appear  to  me,  when  read  in 
the  light  of  the  context,  to  imply  that  three 
months  at  least  before  the  time  appointed  for  the 
termination  of  the  contract  the  partners  shall  then 
ascertain  definitely  whether  all  are  agreed  to  con- 
tinue the  concern,  and,  in  the  event  of  their  not 
being  so  agreed,  that  Qiose  members  who  desire 
to  retire  shall  intimate  their  resolntion  before  the 
termination  of  the  contract;  and  I  am  of 
opinion  that  all  these  things  mnst  be  done  at 
and  during  the  periods  specified,  and  that  they 
are  made  a  condition-precedent  of  the  right  of 
the  retiring  partner  to  be  paid  oat  in  terms  of 
article  12,  as  well  as  of  the  right  of  the  partners 
electing  to  continue,  to  insist  that  he  shall  retire 
on  these  terms. 

Is  then  the  appellant  bomtd  to  retire  in  terms 
of  artide  127  I  ventnre  to  think  that  he  is  not 
He  gave  notice  on  the  4th  of  May  1883,  to 
terminate  the  copartnership  as  at  that  date.  In 
so  doing  he  acted  within  his  powers  as  a  member 
of  a  firm  trading  under  a  contract  at  will. 
Nothing  had  been  previously  done,  by  the  ap- 
pellant or  his  copartners,  in  compliance  with  the 
condition  upon  which  the  obligation  they  seek  to 
enforce  against  him  depends ;  and  I  cannot 
understand  how  the  respondents  can  bring  the 
appellant  within  the  obligation  of  article  12 
except  on  the  footing  that  &e  notice  of  the  4th 
of  May  1883  was  not  dnly  given. 

But  I  desire  to  rest  my  opinion  not  upon  the 
circumstance  that  the  condition  was  not  ob- 
served, but  upon  the  ground  that  the  condition 
and  the  rights  and  obligations  arising  ont  of  it  are 
totally  inapplicable  to  a  contract  at  will.  They 
have  plain  reference  to  a  fixed  punetum  temporit, 
the  termination  of  the  original  contract ;  but  how 
are  they  to  be  applied  to  a  contract  which  has  no 
definite  onrrenoy  ?  Time  is  of  the  essence  of  the 
condition,  bat  a  contract  at  will  affords  no  ter- 
minus from  which  it  can  be  measured  or  com- 
puted. I  need,  however,  say  no  more  upon  this 
subject,  becanse  I  concur  in  the  observations 
which  have  been  already  made  by  the  noble  and 
learned  Earl. 


I  have  only  to  add  that  i  agree  with  the  noble 
and  learned  Earl  in  thinking  that  the  mode  of 
vrinding-np  the  partnership  must  be  determined 
by  the  arbiter,  and  that  it  ought  not  to  proceed 
according  to  the  legal  method  ascondoded  for  in 
the  summons.  Upon  the  question  of  expences  I 
also  entirely  agree  with  his  Lordship. 

LoBD  FrrzaxBAui — My  Lords,  I  wonld  will- 
ingly have  come  to  a  different  oonoiosion,  but  I 
have  been  coerced  to  say  that  in  my  judgment, 
as  in  that  of  the  noble  and  learned  Lords  who 
have  preceded  me,  it  is  imposable  apon  any 
reasonable  construction  of  the  first  artioie,  if  it  is 
applicable,  to  apply  it  to  a  partnership  at  will 
terminable  at  a  moment's  notice.  If  it  tenni- 
nates  by  a  partner  saying — as  in  words  like  thoM 
put  in  the  case  of  FeaOurtbmJumgk  v.  Feiueiek,  1 T 
Ves.  309 — ' '  It  is  my  pleasure  on  this  day  to  dis- 
solve the  partnership,"  then  iptofaeto  it  ceases  to 
exist  as  a  partnership,  and  the  legal  resnlts  foUov 
unless  they  are  controlled  by  some  article.  Even 
omitting  the  first  article  and  striking  it  ool 
altogether,  I  tried  as  well  as  I  conld  to  api^y  the 
12th  article  to  a  partnership  at  will,  but  I  found 
it  utterly  impracticable;  and  therefore  1  feel 
myself  coerced  to  agree  with  the  judgment  whiott 
has  been  proposed. 

LoBD  Ahhboubmx  concurred. 

Ordered  and  adjudged :  Interlocutors  appealed 
from  reversed  so  far  as  they  relate  to  the  action 
of  the  appellant  Hugh  Neilson  jaaior.  Declared 
in  that  action  that  the  pnrsner  Hugh  Neilson 
junior  is  entitled  to  have  the  copartnery  and  the 
business  thereof  now  wound  up  as  at  the  4th  of 
May  1883,  in  such  way  or  manner  as  shall  be 
mutually  agreed  upon  or  as  shall  be  fixed  by  the 
arbiter  named  in  the  draft  article  of  copartner- 
ship. With  that  declaration  cause  remitted  to 
the  Oonrt  below.  The  appellant  to  be  paid  his 
costs  in  this  House  and  in  the  Court  below  by  the 
respondents,  the  Mossend  Iron  Company.  The 
Mossend  Iron  Ck>mpany  and  James  Neilson  and 
James  Thomson,  trustees  of  William  Neilson,  to 
severally  repay  any  costs  paid  to  them  by  the 
appellant. 

'  Counsel  for  Hugh  Neilson  jr.  (Appellaat) — 
Rigby,  Q.C.— Bawlins.  Agents— Clarke,  Bav- 
lins,  &.  Co.,  for  H.  B.  A  F.  J.  Dewar,  W.S. 

Counsel  for  Mossend  Iron  Co. —  Lord  Adr. 
Balfour,  Q.C. — Low.  Agents — HoUams,  Son,  k. 
Coward,  for  Webster,  WiU,  &,  Bitchie,  S.S.C. 

Counsel  for  William  Neilson's  Trustees — SoL- 
Oen.  Davey,  Q.O. — Haldane.  Agents — Freshfield 
i,  Williams,  for  Morton,  Neilson,  A  Smart,  W.S. 


Tuetday,  June  29. 

(Before   Lord    Chancellor    HerBobell,    Lords 
Blaokbum,  Watson,  and  Fitzgerald.) 

LORD  ELPHINSTONE  t;.  MONKLAND  IBON 
AND  COAL  COMPAKT. 
Leeut—liandtord  and  Tenant — LcuuU«nF$(h»tent 
to  Atttgnathn. 

Where  a  landlord  has  right  to  refase  to 
accept  assignees  of  the  tenant's  it  is  material 
evidence  of  his  conaent  to  am  assignation  tlat 
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the  assignee  baa  with  his  knowledge  and  with- 
out objection  by  him  obtained  possession  of 
the  subject,  bnt  suoh  evidence  is  not  con- 
clasive  of  his  acceptance  of  the  assignee  as 
tenant,  and  it  may  therefore  be  negatived  by 
the  other  ciroomstances  of  the  case. 
Leaie— Mineral  Ltaie—Damaget,  Paetumal  or 
Penal. 

By  a  oontraot  between  landlord  and  tenant 
it  was  provided  that  the  tenant  might  lay 
down  mineral  refuse  on  oertain  land,  bnt 
should  within  a  certain  time  level  and  soil 
over  suoh  deposit,  and  in  the  event  of  failure 
to  do  so  within  the  time  speoiQed,  should  pay 
the  landlord,  to  enable  him  to  complete  the 
work,  "  a  sum  of  money  at  the  rate  of  £100 
per  imperial  acre  for  all  land  covered  with 
slag  and  not  levelled  and  soiled  within  the 
foresaid  period,"  and  interest  was  to  be  pay- 
able from  the  date  of  failure.  Held  (.rev.  j  ndg- 
ment  of  Second  Division)  that  the  damage 
here  specified  was  not  penal  but  pactional,  in 
respect  that  there  was  a  single  obligation, 
and  the  sum  to  be  paid  bore  a  strict  proportion 
to  the  extent  to  which  it  was  nnfulfilled. 

Obtened  (by  Lord  Watson)  that  when  a 
single  lamp  sum  is  made  payable  by  way  of 
compensation  on  the  occurrence  of  one  or 
more  of  several  events,  of  which  some  may 
occasion  serious  and  others  but  trifling 
damage,  the  presumption  is  that  the  parties 
intended  the  sum  to  be  penal  and  subject  to 
modification. 
PaUie  Company— OotUingeni  Claim  of  Damage* 
—  Winding-up 

A  public  company  was  wound  up  volun- 
tarily.    A  claim  was  lodged  in  the  liquidation 
by  one  claiming  that  the  company  was  liable 
to  fulfil  all  the  obligations  and  liabilities  in- 
curred or  to  be  incurred  under  certain  contracts 
to  which  he  and  the  company  were  the  parties. 
The  liquidators  made  no  deliverance  on  his 
claim,  bnt  settled  the  claims  of  other  credi- 
tors, and  then  after  a  correspondence  as  to 
whether  bis  claims  remained  entire  against 
the  company  or  had  been  transferred  by  assig- 
nation of  its  interest  to  a  new  company  and 
become  claims  against  it,  gave  him  notice 
that  unless  proceedings  were  taken  against 
them  within  a  certain  time  they  would  dis- 
tribute the  surplus  assets  among  the  share- 
holders.     He  brought  an  action  to  have  it 
declared  that  the  company  was  still  bound  by 
the  contracts  with  him,  and  that  the  liqui- 
dators were  bound  to  set  aside  so  much  of 
the  assets  as  should  be  required  to  meet  his 
claims.   The  Second  Division,  in  respect  that 
there  was  no  present  debt  or  liability  by  the 
company,  dismissed  the  action,  leaving  him 
to  claim  in  the  liquidation.      The  House  re- 
verted  this  judgment,  holding  that  when  a 
limited  company  is  being  wound  up  volun- 
tarily, a  creditor  asserting  future  or  even  con- 
tingent claims  may  have  the  liquidators  inter- 
pelled  from  dividing  the  surplus  assets  among 
the   shareholders  without  making  any  pro- 
vision to  meet  his  claims  when  they  arise. 
This  case  was  decided  in  the  Second  Division  on 
27th  May  1885,   when  the  Court  dismissed  the 
action.     The  pursuer  appealed  to  the  House  of 
Lords.    The  facts  are  folly  stated  in  the  opinion 
of  Lord  Watson. 


At  delivering  jadgment — 

LoBD  W&TSON — The  respondent  company  was 
incorporated  in  1872  for  the  purpose  of  acquiring 
the  business  and  works  of  the  Monkland  Iron  and 
Steel  Company.  The  assets  of  the  older  company 
included  (1)  a  lease,  dated  the  8th  of  March  1836, 
for  sixty  years  from  Martinmas  1834,  of  coal, 
ironstone,  and  fire-clay,  and  other  subjects  form- 
ing part  of  the  estate  of  Monkland,  now  belong- 
ing to  the  appellant ;  (2)  a  minute  of  agreement 
between  the  appellant  s  predecessors  and  the 
company  with  regard  to  certain  way-leaves  over 
the  Monkland  estate,  dated  the  26th  and  27th  of 
April  1853  ;  (8)  a  tack  to  the  company  of  the 
mill  lands  of  Monkland  for  the  unexpired  term 
of  the  mineral  lease,  dated  the  10th  and  19th  of 
December  1855 ;  (4)  an  agreement  between  the 
appellant,  the  company,  and  certain  trustees  for 
behalf  of  the  creditors  of  the  company,  dated 
the  18th  and  21st  of  November  1862;  and 
(5)  a  minute  of  agreement,  dated  the  4th, 
9th,  and  14th  of  November  1870,  whereby  the 
appellant  let  to  the  company,  with  concur- 
rence of  the  trustees  foresaid,  the  farms  and 
lands  of  Petersbum,  Peep-o'-day,  and  others  for 
the  period  of  nineteen  years  frova  and  after 
Martinmas  1870,  at  a  cumnlo  rent  of  £640.  The 
Monkland  Lron  and  Steel  Company  in  March 
1875  assigned  their  whole  rights  and  liabilities 
under  these  five  deeds  of  lease  and  agreement 
to  the  respondent  company.  A  sixth  minute  of 
agreement  was  entered  into  between  the  appellant 
and  the  respondent  company  dated  the  Ist  of 
August  and  13th  of  December  1877,  with  respect 
to  the  deposit  of  mineral  refuse  upon  the 
appellant's  lands  of  Monkland  and  other  matters, 
to  which  it  will  be  necessary  to  advert  more  par- 
ticularly hereafter. 

The  affairs  of  the  respondent  company  became 
embarrassed;  and  at  an  extraordinary  meeting 
held  on  the  30th  of  May  1881  it  was  resolved 
that  the  company  should  be  wound  np  volun- 
tarily, and  the  respondents  William  Mackinnon 
and  Nathaniel  Spens  were  appointed  liquidators. 
On  the  9th  of  August  1881  tJie  liquidators  sold, 
by  public  roup,  the  whole  property  and  assets 
of  the  company,  heritable  and  moveable,  includ- 
ing the  company's  right  and  interest  in  the  leases 
and  agreements  to  which  I  have  already  referred, 
to  a  gentleman,  who  snbsequently  declared  that 
he  made  the  purchase  on  behalf  of  a  new  com- 
pany then  in  course  of  formation,  which  was 
incorporated  and  registered  in  September  1881 
as  the  Monkland  Iron  Company,  Limited.  In 
December  1881  the  respondents  executed  two 
formal  assignations  transferring  and  making  over 
their  whole  rights  and  interests,  as  tenants  oi 
otherwise,  and  their  whole  obligations  and  liabili- 
ties, under  the  six  deeds  of  lease  and  agreement 
already  specified,  to  the  new  company. 

On  the  Ist  of  July  1881  the  appellant  lodged  a 
claim  in  the  liquidation,  in  which  he  insisted 
upon  the  liability  of  the  respondent  company  to 
fulfil  all  the  obligations  and  liabilities  already 
incurred,  or  to  become  prestable  to  him  under 
these  six  deeds.  The  liquidators  gave  no  deliver- 
ance upon  the  claim,  but  proceeded  to  pay  the 
creditors  of  the  company ;  and  after  settling  all 
claims  of  debt  (other  than  the  appellant's)  a  con- 
siderable sum  remained  in  their  hands  at  the 
time  when  this  action  was  raised,  on  the  29th  of  ■ 
October  1883.      Between  September  1881  and 
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October  1883  there  was  a  good  deal  of  corre- 
spondence between  the  appellant's  agents  on  the 
one  hand,  and  the  respondents  and  the  new  com- 
pany on  the  other,  as  to  the  terms  upon  which 
the  appellant  should  recognise  the  new  company 
as  having  right  by  assignation  to  the  leases  and 
agreements  in  question.  These  negotiations  ter- 
minated with  an  assertion  on  the  part  of  the 
respondents  and  the  new  company  that  the 
respondents  had  absolute  power  to  assign,  and 
that  the  appellant  had  not  the  option  to  give  or 
withhold  recognition  of  the  new  company  as 
tenants  in  lieu  and  stead  of  the  respondent  com- 
pany; and  the  present  action  was  brought  in 
consequence  of  an  intimation  made  by  the 
Uqnidators  on  the  4th  of  October  1883,  to  the 
effect  that  if  no  proceedings  were  taken  to 
interpel  them  before  the  31st  of  that  month  they 
would  distribute  the  surplus  assets  among  the 
shareholders  of  the  company. 

The  leading  conclusions  of  the  appellant's 
summons  are  for  declarator  that  the  respondent 
company  are  still  liable  to  fulfil  the  whole  obliga- 
tions and  liabilities  attaching  to  them  under  the 
contracts  assigned  to  the  new  company,  and  that 
the  liquidators  are  bound  to  set  aside  the  whole 
or  so  much  of  the  surplus  assets  as  may  be 
required  to  meet  such  obligations  and  liabilities 
as  they  become  due  and  prestable.  These  con- 
clusions are  founded  upon  the  allegation  that  the 
respondents  had  no  power  to  assign  so  as  to 
m^e  the  new  company  the  appellant's  debtors 
in  these  obligations  and  liabilities  without  his 
consent.  The  Lord  Ordinary  (Lee)  on  the  22d 
of  March  1884  gave  the  appellant  decree  in  terms 
of  the  declaratory  conclusions.  This  case  was 
carried  by  reclaiming  note  to  the  Second  Division 
of  the  Court,  who  on  the  SOth  of  October  1884 
allowed  the  parties  a  proof  before  answer  of  their 
respective  averments.  The  learned  Judges  at  the 
same  time  decided  that  fonr  of  the  contracts 
specified  in  the  summons,  viz.,  the  mineral  lease 
of  March  1836,  the  minute  of  April  1853,  the 
mill  lands  tack  of  December  185.5,  and  the  agree- 
ment of  November  1862,  were  in  terms  assign- 
able, and  had  been  lawfully  assigned  by  the 
respondents.  Against  that  decision,  which  was 
given  effect  to  in  the  subsequent  interlocutor  of 
the  27th  of  May  1885,  no  appeal  has  been  taken. 
The  proof  allowed  was  led  on  the  2d  of  December 
1884  before  one  of  the  Judges  of  the  Division. 
The  case,  which  was  then  confined  to  the  agri- 
cultural lease  of  November  1870  and  the  minute 
of  August  and  November  1877,  was  again  heard 
along  with  the  proof ;  and  by  interlocutor  of  the 
27th  of  May  1885  their  Lordships  recalled  the 
interlocutor  of  the  Lord  Ordinary  and  dismissed 
the  action. 

Lord  Young,  in  whose  opinion  ttie  other  Judges 
concurred,  was  inclined  to  think  that  the  appellant 
had  accepted  the  new  company  as  assignees  of 
the  contracts  embodied  in  the  lease  of  1 870  and 
agreement  of  1877,  and  that  he  could  not  there- 
fore take  action  against  the  respondents.  But 
inasmuch  as  he  was  of  opinion  that  no  present 
debt  or  liability  to  the  appellant  under  either  of 
these  contracts  had  been  averred  or  proved,  his 
Ijordship  preferred  to  abstain  from  deciding  the 
point,  and  to  leave  the  appellant  to  prefer  his 
claims  in  the  liquidation.  His  Lordship  also  ex- 
pressed the  opinion  that  the  circumstances  of  the 
case  did  not  justify  the  appellant  in  resorting  to 


an  extraordinary  remedy  for  his  security. 

I  cannot  assent  to  the  propriety  of  the  conrae 
taken  by  the  learned  Judges  in  dismissing  the 
action,  and  leaving  the  appellant  to  renew  his 
claims  in  the  liquidation.  The  appellant  had 
preferred  a  claim  in  the  liquidation  more  than 
two  years  before  the  action  was  instituted.  ^He 
had  during  the  interval  made  repeated  endeavonn 
to  get  the  liquidators  to  dispose  of  the  claim, 
which  they  declined  to  do,  and  ultimately  recom- 
mended him  to  take  judicial  proceedings.  It 
was,  in  my  opinion,  inexpedient  to  send  back 
the  appellant  with  his  claim  to  the  liquidators 
four  years  after  it  had  been  submitted  to  them. 
If  they  had  again  declined  to  entertain  it,  or  if 
they  bad  adjudicated  upon  it  in  accordance  with 
the  pleas  they  now  maintain,  the  appellant  would 
have  been  under  the  necessity  of  raising  a  fresh 
action,  with  conclusions  substantially  the  same 
with  those  he  now  insists  in,  for  the  purpose  of 
enforcing  what  he  conceives  to  be  his  legal  rights. 
When  a  limited  company  is  in  course  of  being 
wound  up  voluntarily,  I  do  not  think  a  credit<« 
who  is  asserting  future  or  even  contingent  claims 
against  the  company  can  justly  be  said  to  resort 
to  an  extraordinary  remedy  when  he  seeks  to 
have  the  liquidators  judicially  interpelled  from 
dividing  the  enrplus  assets  among  the  share- 
holders without  making  any  provision  to  meet 
his  claims  when  they  shall  arise.  I  am  conse- 
quently of  opinion  that  your  Lordships  ought 
now  to  dispose  of  the  case  upon  its  merits. 

According  to  the  law  of  Scotland,  the  assigns- 
tion  of  his  lease  by  a  tenant  who  has  power  to 
assign  has  the  effect  of  making  the  assignee  sole 
tenant  from  the  time  he  obtains  possession  of  the 
subject  of  the  lease,  and  of  discharging  the  cedent 
from  future  liability  to  the  landlord.  When  the 
tenant  has  no  power  to  assign,  the  anqualified 
acceptance  of  the  assignee  by  the  landlord, 
whether  express  or  implied,  has  the  same  effect. 

The  agricultural  lease  of  November  1870,  the 
first  of  the  two  contracts  with  which  we  have  to 
deal,  is  conceived  in  favour  of  the  respondent 
company  as  lessees,  "  but  excluding  assignees  and 
sub-tenants  legal  and  conventional,"  these  being 
words  which  plainly  import  that  the  leasees  sr* 
to  have  no  right  eiUier  to  assign  or  sub-let  with- 
out the  consent  of  the  lessor.  The  respondents 
did  not  plead  that  the  lease  is  tiuA  naiurd  assign- 
able, but  they  maintained  that  the  appelUnt 
accepted  their  assignees.  It  was  argued  for 
them,  on  the  authority  of  Ddbie  v.  Mar^it  ef 
Lothian  [2  Macph.  788}  and  Duke  of  Pwrttatul 
T.  Baird  <t  Go.  [4  Macph.  10],  that  the  fact 
of  the  landlord  not  objecting  to  the  assignees 
taking  possession  must,  irrespective  of  all  other 
circumstances,  be  held  sufficient  to  imply  his 
recognition  of  the  assignees.  The  point  did 
not  arise  for  decision  in  either  of  these  cases, 
and  the  dicta  of  the  learned  Judges,  when  fairly 
considered,  do  not  appear  to  me  to  give  the 
least  countenance  to  the  respondents'  oontention. 
That  a  landlord  has  by  implication  consented  to 
receive  an  assignee,  or  has  so  acted  as  to  bar  him- 
self from  alleging  that  he  has  not  consented, 
must,  in  my  opinion,  be  matter  of  inference  from 
the  whole  circumstances  of  the  case.  I  can 
easily  conceive  that  the  fact  of  the  landlord 
having,  in  the  full  knowledge  of  the  cedent's 
actings,  refrained  from  making  any  objection  to 
the  assignee  entering  into  possession,  might  io 
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the  absence  of  other  evidenoe  be  ooaolosive ;  but 
that  is  not  the  kind  of  ease  submitted  for  oar 
decision. 

The  evidence  bearing  on  this  point  is  some- 
what  Tolnminous,  but  I  have  had  no  difficulty  in 
coming  to  the  conclusion  that  the  appellant  hag 
not  agreed  to  receive  the  new  company  as  his 
assignees  under  the  lease  of  1870,  and  has  done 
nothing  to  bar  him  from  pleading  the  absence  of 
his  consent.  The  respondents  appear  to  me  to 
have  been  distinctly  informed,  and  to  have  been 
thronghont  tbe  negotiations  which  preceded  this 
action  perfectly  aware,  that  the  appellant  declined 
to  accept  the  new  company  as  his  tenants,  except 
upon  the  condition,  inter  alia,  that  they  were  to 
remain  liable  for  the  whole  prestations  stipulated 
in  the  lease.  It  was  unquestionably  within  tbe 
right  of  the  appellant  to  attach  that  or  any  other 
lawful  condition  to  his  consent.  Of  course  the 
respondents  were  not  bound  to  submit  to  such  a 
condition ;  but  they  knew,  or  at  least  onght  to 
have  known,  that  if  they  did  not  submit  to  it 
they  had  no  power  to  grant  an  effectual  assigna- 
tion. His  claim,  lodged  with  the  liquidators  on 
the  Ist  of  July  1881,  which  was  all  along  insisted 
on  by  the  appellant,  was  substantially  the  same 
claim  which  is  preferred  by  him  in  this  action. 
In  the  negotiations  which  took  place  between 
September  1881  and  October  1883,  the  terms  of 
which  appear  from  the  correspondence  printed 
in  the  appendix,  the  appellant  insisted  upon  the 
respondent  company  remaining  bound  to  him  as 
a  condition  of  bis  assenting  to  receive  their  as- 
signees, and  the  negotiations  seemed  to  have  been 
mainly  protracted  by  attempts  to  adjust  certain 
other  conditions,  also  insisted  on  by  the  appellant, 
with  reference  to  the  carpage  of  the  new  com- 
pany's traffic  by  lines  on  which  wayleaves  were 
payable  to  him.  It  is,  moreover,  a  siguificaut 
fact  that  in  the  course  of  the  correspondence 
neither  tbe  respondents  nor  the  new  company 
ever  suggested  that  the  appellant  had  in  point  of 
fact  accepted  the  latter  company  as  his  tenants. 
What  they  did  assert  was,  that  the  lease  was 
assignable  by  the  respondents  without  bis  con- 
sent, an  assertion  which  the  appellant  persistently 
disputed.  In  these  circumstances  it  appears  to 
me  that  the  mere  fact  that  rents  were  paid  to  the 
appellant  by  the  new  company  is  of  no  conse- 
quence. The  receipts  given  for  these  payments 
contain  no  reference  to  the  new  company,  and 
no  entries  or  expressions  from  which  his  recog- 
nition of  that  company  can  be  reasonably  in- 
ferred. 

The  minute  of  agreement  of  1877  stands  in  a 
different  position  from  the  lease  of  1870  in  this 
respect,  that  it  does  not  contain  an  express  ex- 
clusion of  assignees.  The  respondents  main- 
tain that  the  contract  of  1877  is  in  its  own 
nature  assignable  to  the  effect  of  relieving  them 
from  it-i  obligations,  so  far  as  these  became  or 
may  become  prestable  after  the  date  of  the 
assignation.  They  also  maintain  that  if  they 
had  not  the  power  to  assign,  the  appellant  hasi 
nevertheless  accepted  the  new  company  as  his 
debtors  in  these  obligations,  and  discharged  them 
of  all  future  liability.  That  argument  rests  upon 
the  same  evidence  of  implied  consent  which  was 
relied  on  in  the  case  of  the  lease  of  1870,  and 
must,  in  my  opinion,  be  rejected  for  the  reasons 
which  I  have  already  indicated. 
The  respondents  maintain  that  the  agreement 


of  1877  has  reference  to  and  is  ancillary  to  the 
mineral  lease  of  1836,  and  other  contracts  which 
have  been  found  to  be  validly  assigned,  and  con- 
sequently that  it  is  of  the  same  quality  as  regards 
its  assignability.  I  think  that  proposition  would 
be  well  founded  in  law  if  the  respondents  were 
able  to  show  that  the  agreement  of  1877  merely 
added  certain  terms  to  these  contracts,  or  effected 
gome  modification  of  the  stipulations  which  they 
contain.  The  appellant,  on  the  other  hand, 
maintains  that  the  minute  of  1877  consists  of  a 
variety  of  stipulations  which  are  either  indepen- 
dent of  the  subject-matter  of  these  contracts,  or 
are  such  as  (being  connected  with  them)  became 
prestable  before  they  were  assigned  to  the  new 
company. 

The  minute  of  1877  oontaing  in  all  thirteen 
articles  of  contract,  gome  of  which  must  be 
separately  considered,  inasmuch  as  they  refer 
to  different  matters.  The  first  to  the  eleventh 
articles,  both  inclusive,  appear  to  me  to  relate 
to  the  same  subject-matter,  viz.,  the  deposit  of 
slag  from  their  blast  furnaces  by  tbe  respondent 
company  upon  certain  specified  portions  of  the 
land  let  to  them  under  the  agricultural  lease  of 
1870.  Tbe  first,  second,  and  third  articles  define 
the  extent  of  the  privilege ;  the  fourth  and  fifth 
prescribe  the  compensation  in  money  which  the 
company  is  to  pay  for  the  exercise  of  the  privi- 
lege ;  and  articles  six  to  eleven  relate  to  the  mode 
of  making  the  deposit,  and  to  certain  relative 
works  necessary  for  maintaining  accesses,  pro- 
tecting open  watercourses,  and  so  forth.  It  is  a 
point  in  favour  of  the  respondents'  argument 
that  the  privilege,  although  it  affects  this  land 
let  to  them  by  the  lease  of  1870,  is  not  a  privi- 
lege useful  or  available  to  an  agricultural  tenant, 
and  that  it  does  not  terminate  at  Martinmas  1889, 
the  ish  of  that  lease,  but  is  to  endure  "  till  the 
term  of  Martinmas  1894,  or  such  earlier  date  as 
shall  be  the  termination  of  the  lease  of  the  Monk- 
lands  mineials,  under  which  the  second  parties 
are  now  the  tenants  of  the  first  party."  But  it 
is  admitted  that  none  of  the  slag  to  which  the 
privilege  relates  is  produced  upon  land  let  by  the 
appellant  to  the  company,  and  it  is  shown  by  the 
receipts  in  process,  and  not  disputed,  that  a  very 
small  percentage  of  tbe  slag  actually  deposited 
in  poTBuance  of  the  privilege  was  the  product  of 
minerals  raised  from  the  Monkland  estate.  It 
does  not  appear,  and  was  not  alleged  by  the 
respondents,  thot  the  mineral  lease  or  any  other 
of  the  contracts  libelled  gave  them  the  right  to 
erect  blast  furnaces  and  carry  on  the  manufacture 
of  pig  iron  upon  the  appellant's  property,  so  that 
in  reality  the  privilege  was  only  available  to 
those  in  right  for  the  time  being  of  the  respon- 
dents' Calderbank  works,  with  which  the  appel- 
lant had  no  connection  whatever.  In  these  cir- 
cumstances, although  the  question  does  not 
appear  to  me  to  be  free  from  difficulty,  I  am  of 
opinion  that  these  eleven  articles  are  not  in  any 
proper  sense  ancillary  to  the  contracts  which  the 
respondents  hod  power  to  assign,  and  that  the 
respondents,  whether  it  be  or  be  not  in  their 
power  to  communicate  the  privilege  to  the  new 
company,  cannot  aesign  it  to  the  effect  of  reliev- 
ing themselves  of  the  liabilities  which  they  have 
undertaken  to  the  appellant. 

I  do  not  think  it  necessary  to  determine 
whether  the  contract  embodied  in  the  twelfth 
article  of  the  minute   was   assignable   by  the 
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respondents,  because  I  am  of  opinion  that  the 
whole  obligations  therein  undertaken  by  them 
had  become  dae  and  piestable  before  the  new 
company  came  into  existence.  That  article  pro- 
fessedly modifies  certain  liabilities  of  the  respon- 
dent company,  arising  under  the  previous  agree- 
ment of  November  1862  (which  the  Court  below 
have  held  to  be  well  assigned),  in  reference  to 
the  levelling  and  soiling  over  of  two  deposits 
known  as  the  f  eep-o'-day  and  Brownsbum  slag 
hills.  By  the  seventh  article  of  the  agreement 
of  1862  the  mineral  tenants  became  bound  to 
level  and  soil  the  surface  of  the  Feep-o'-day 
deposit,  which  was  then  an  old  slag  hill,  on  or 
before  the  let  of  January  1868.  The  eighth 
article  empowered  tbem  to  lay  slag  from  their 
works  at  Calderkank  upon  part  of  the  lands  of 
Brownsbum.  By  article  eleven  they  undertake 
to  level  and  soil  over  the  deposit  within  twenty 
years  from  the  1st  of  January  1863,  provided  the 
mineral  lease  shonld  endare  for  that  period,  and 
in  the  event  of  its  sooner  coming  to  a  termina- 
tion, then  within  six  months  thereafter.  By  the 
same  article  it  was  agreed,  that  in  the  event  of 
their  failure  to  complete  the  levelling  and  soiling 
over  of  the  Brownabnrn  deposit  within  the  time 
specified,  they  sboold  pay  to  the  appellant  "to 
enable  him  to  complete  the  same,  a  sum  of 
money  at  the  rate  of  £100  per  imperial  acre 
for  all  the  land  covered  with  slag,  and  not 
levelled  and  soiled  within  the  foresaid  period, 
which  sum  shall  be  in  lien  and  full  of  the  second 
parties'  obligation  under  article  eighth."  The 
13th  article  of  the  agreement  of  1877  extended 
the  time  for  completing  the  operation  of  levelling 
and  soiling  the  Peep-o'-day  deposit,  and  as  re- 
gards the  Brownsbum  deposit  limited  the  time  to 
Whitsunday  1879.  In  the  case  of  Peep-o'-day,  it 
provides  that,  failing  performance,  the  respon- 
dent company  shall  pay  to  the  appellant  "at  the 
rate  of  £100  per  imperial  acre  for  all  grotmd  not 
80  restored,  together  with  legal  interest  thereon, 
from  and  after  the  date  when  the  operations 
should  have  been  completed  nutil  paid. "  In  the 
case  of  the  Brownsbum  deposit,  which  at  that 
time  covered  the  whole  area  included  in  the 
agreement  of  1862,  it  provides  that  faiUng  com- 
pletion of  soiling  over  at  the  term  of  AVhitsunday 
1879  the  penalty  stipulated  in  the  11th  article  of 
thflt  agreement  shall  be  dne  and  payable.  The 
period  fixed  for  completion  of  these  operations 
was  subsequently  extended,  in  reference  to  both 
slag  hills,  to  Whitsunday  1881. 

M  the  16th  of  May  1881  these  slag  hills  were 
to  a  large  extent  neither  levelled  nor  covered 
with  soil ;  and  it  does  not  appear  to  me  to  admit 
of  doubt  that  the  money  payments  stipulated  in 
article  12  of  the  agreement  of  1877  became  at 
that  date  instantly  due  to  the  appellant.  Bnt  in 
the  course  of  the  negotiations  to  which  I  have 
already  alluded,  the  agents  of  the  appellant,  by 
letter  dated  the  1 1th  of  November  1882,  agreed 
that  he  would  not  press  the  respondents  for  pay- 
ment on  condition  of  the  new  company  proceeding 
to  carry  on  the  work  of  levelling  and  soiling  con- 
tinuously and  satisfactorily,  and  completing  it  by 
Martinmas  188i  at  the  latest ;  and  on  the  further 
condition  that  if  the  new  company  should  fail  to 
do  so,  all  the  obligations  nndertaken  by  the 
respondents  with  reference  to  pecuniary  compen- 
sation * '  shall  come  into  force  in  the  same  way  as 
if  the  term  of  Martinmas  1884  had  been  substi. 


tnted  for  Whitsunday  1 881  in  the  agreements." 
'I'he  new  company  apparently  did  something  in 
the  way  of  soiling  and  levelling  ;  bnt  they  ad- 
mittedly failed  to  complete  this  work  by  Martin- 
mas 1884.     It  was  pleaded  at  your  liordsbips' 
bar  that  the  appellant  thereby  accepted  the  new 
company  as  his  sole  debtors  in  these  obligations. 
The  plea,  in  my  opinion,  involves  no  question  of 
power   to  assign   to   the  new   company.       The 
respondents  must  prove  that  the  appellant  con- 
sented to  the  delegation  of  his  ovenlue  debt  to 
the  new  company ;  and  the  terms  of  the  corre- 
spondence afford  distinct  evidence  that  he  did  not. 
Whilst  the  present  action  depended  before  tiie 
Lord  Ordinary  the  term  of  Martinmas  1884  had 
not  yet  arrived  ;  and  the  appellant  was  not  in  a 
position  to  ask  decree  for  the  sums  dne  to  him 
under  article  1 2,  although  the  summons  contains 
an  appropriate  conclusion,  and  the  gronnds  of 
the  daim  (£1630)  are  set  forth  in  the  condescend- 
ence.    The  proof  allowed  by  the  Inner  Honse 
interlocutor  of  the  30th  of  October  1884  was  of 
the  whole  averments  of  parties  ;  and  on  the  2d  of 
December  the  appellant  and    the   respondents 
both  adduced  evidence  as  to  the  extent  of  those 
portions  of  the  slag  hills  which  had  not  been 
levelled  and  soiled,  in  terms  of  the  agreements, 
at   Martinmas  1884.      The   appellant  asked  the 
Second  Division  to  give  him  decree  for  £1680, 
or  aucli  other  sum  as  their  Iiordships  might  fix, 
and  he  preferred  the  same  claim  on  the  hearing 
of  this  appeal.     The  Second  Division  refused  to 
give  him  decree,  on  the  ground,  as  explained  by 
Lord  Young,  that  no  debt  under  the  agreement 
had  been  averred  or  proved  in  this  action.     I 
should  have  thought  the  learned  Judges  were 
right  in  so  refusing  had  I  been  able  to  concur  in 
their  opinion,  which  is  thus  expressed  by  Lord 
Young : — "  The  agreement  to  pay  £100  per  acre 
for  ground  nnrestored  at  a  particular  date  is 
clearly  a  penalty  under  which  no  more  than  the 
actual  damage  can  be  recovered."     Upon  that 
construction  of  the  agreement  the  evidence  does 
not  afford  data  for  assessing  the  amount  dne  to 
the  appellant.     Bnt  the  payments  stipulated  in 
the  12th  article  are,  in  my  opinion,  liquidated 
damages,   and   not  penalties.       When  a  single 
slump  sum  is  made  payable  by  way  of  compensa- 
tion, on  the  occurrence  of  one  or  more  or  all  of 
several  events,  some  of   which    may  occasion 
serious  and  others  bnt  trifling  damage,  the  pre- 
sumption is  that  the  parties  intended  the  sum  to 
be  penal,  and  subject  to  modification.     The  pay- 
ments stipulated  in  article  12  are  not  of  that 
character ;  they  are  made  proportionate  to  the 
extent  to  which  the  respondent  company  may 
fail  to  implement  their  obligations,  and  they  are 
to  bear  interest  from  the  date  of  the  failure.     I 
can  find  neither  principle  nor  authority  for  hold- 
ing  that  payments  so  adjusted  by  the  contracting 
parties  with  reference  to  the  actual  amount  of 
damage  ought  to  be  regarded  as  penalties.      I 
have  examined  the  evidence  on  both  sides  with 
respect  to  the  condition  of  the  Peep-o'-day  and 
Brownsbum  slag  hills  at  Martinmas  1884.     The 
testimony  given  by  Mr'Ferrie  and  Mr  Thompson 
on  behalf  of  the  respondents  does  not  appear  to 
me  to  impeach  the  accuracy  of  the  measurements 
made  by  Mr  Macrae  and  Mr  M'Creatb,  the  appel- 
lant's witnesses;    and   I  think  your  Lordships 
may,  without  doing  injustice  to  either  party,  fix 
the  som  due  by  the  respondents  to  the  appellant, 
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under  the  12th  article  of  the  agreement  of  1877, 
at  £1600. 

The  18th  article  of  the  miante  of  1877  merely 
altera  the  consideration  prestable  by  the  respon- 
dent company  in  respect  of  a  privilege  of  way- 
leave  over  the  appellant's  lands  of  Broadlees. 
The  respondent  company  assert  that  the  privilege 
was  conferred  upon  them  as  tenants  by  their 
mineral  leases ;  and  seeing  that  the  appellant 
did  not  allege,  and  has  not  proved,  anything  to 
the  contrary,  I  think  it  mnst  be  assumed  that 
article  13  is  simply  a  modification  of  one  of  the 
terms  of  the  contract  nnder  which  they  worked 
the  Monkland  minerals,  and  that  they  had  the 
light  to  assign  it  to  the  new  company. 

I  am  accordingly  of  opinion  that  the  inter- 
looators  of  the  Second  Division  appealed  from 
ought  to  be  reversed,  except  in  so  far  as  they 
recall  the  Lord  Ordinary's  interlocutor  of  the  22d 
of  March  1884  ;  that  the  appellant  should  have 
decree  for  payment  of  £1600,  with  interest  from 
Martinmas  1884,  and  of  declarator  that  the  respon- 
dents are  bound  to  fulfil  all  the  liabilities  under- 
taken to  him  by  the  respondent  company  under 
tbe  lease  of  1870  and  the  agreement  of  1877,  with 
the  exception  of  the  13th  article  of  that  agree- 
ment ;  and  that  the  respondents  William  Mac- 
kinnou  and  Nathaniel  Spena  are  bound  to  set 
aside  the  surplus  assets  of  the  company,  or  so 
much  thereof  as  may  be  necessary,  in  order  to 
make  due  provision  for  these  liabilities.  I  think 
the  appellant  ought  to  have  tbe  costs  of  this 
appeal  and  also  tbe  expenses  incurred  by  him  in 
tbe  Court  below,  from  the  date  of  the  interlocu- 
tor of  the  Second  Division  allowing  a  proof,  and 
that  the  parties  ought  to  bear  their  own  expenses 
down  to  and  including  that  date. 

LoBD  Chanoeuxjb  (HzBSOHiaj.)— I  have  had 
the  advantage  of  reading  the  opinion  of  my  noble 
and  learned  friend  who  has  just  addressed  the 
House,  and  I  concur  entirely  in  the  conclusions 
at  which  he  has  arrived,  and  the  reasoning  upon 
which  those  conclnsions  are  founded.  The  case 
turns  for  the  most  part,  in  my  opinion,  upon  the 
view  to  be  taken  of  the  facts,  and  I  do  not  think 
it  necessary  to  repeat  the  exhaustive  examination 
of  them  which  is  to  be  found  in  the  opinion  just 
expressed.  ■  I  shall  content  myself  with  adding 
a  few  observations  upon  the  points  of  law  which 
were  discussed  in  the  arguments  before  your 
Ijordships. 

I  cannot  think  that  the  learned  Judges  in  the 
Court  below  were  right  in  dismissing  the  action. 
If  any  liability  to  tbe  appellant  existed  on  the 
part  of  the  respondent  company,  he  was  entitled 
to  have  provision  made  for  it  by  the  liquidators 
before  the  assets  of  the  company  were  distributed 
among  the  shareholders.  And  I  think  be  was 
entitled  to  have  it  determined  in  tbis  action 
whether  any  such  liability  did  or  did  not  exist. 

He  had  already  made  application  to  the  liquida- 
tors to  deal  with  his  claim.  This  they  declined 
to  do,  and  they  in  effect  invited  him  to  take 
judicial  proceedings  in  order  to  obtain  an  ad- 
judication upon  it.  The  present  action  was 
accordingly  brought.  And  I  am  of  opinion  that 
it  was  not  only  competent  for  the  Court  to  deter- 
mine in  this  action  the  rights  of  the  parties,  but 
that  they  were  bound  to  do  so. 

There  are  only  two  other  points  upon  which  I 
think  it  necessary  to  add  anything. 


It  was  contended  that  even  if  the  agricultural 
lease  was  not  as  of  right  assignable,  the  appelliint 
had,  by  permitting  possession  to  be  taken  by  the 
assignees  without  objection  on  his  part,  accepted 
the  assignees  as  bis  obligors.  X  do  not  think  this 
contention  is  sound.  Whether  assignees  have 
been  accepted  by  the  landlord  in  the  place  of  the 
assignors  must,  as  it  seems  to  me,  be  determined 
as  a  question  of  fact  upon  a  review  of  all  the  cir- 
cumstances. The  fact  that  possession  hais  been 
given  to  the  assignees  with  tbe  knowledge  of  the 
landlord  and  without  objection  on  his  part,  is  no 
doubt  an  important  element,  but  it  is  not  the 
only  element  to  be  taken  into  consideration.  In 
certain  circumstances  it  might  be  conclusive. 
Bnt  where  the  facts  show  beyond  question  that 
the  landlord  did  not  intend  to  accept  the  assignees 
in  lien  of  their  assignors,  and  so  far  from  leading 
them  to  the  belief  that  he  did  so  intend,  inti- 
mated the  contrary  intention,  I  cannot  think  that 
the  mere  absence  of  objection  to  the  possession 
of  the  assignees  is  conclusive  that  the  landlord 
has  accepted  them  and  discharged  the  assignors. 
In  support  of  tbe  respondents'  contention  tbe  cases 
of  Dobie  t.  Marquis  of  Lothian  and  Duke  of  Port- 
land T.  Baird  [cited  gupra]  were  referred  to.  Bnt 
no  such  point  arose  for  decision  in  either  of  those 
cases.  And  I  do  not  think  the  dicta  of  the  learned 
Judges,  which  must  be  read  in  relation  to  the 
matters  then  before  them,  can  have  been  in- 
tended to  bear  the  construction  insisted  on  by 
the  respondents'  counsel  at  your  Lordships'  bar. 

The  other  point  to  which  I  desire  to  advert  is 
the  question  whether  the  provision  in  the  agree- 
ment of  1877,  that  the  respondent  company  should 
pay  to  the  appellant  £100  per  imperial  acre  for 
all  land  covered  with  slag  and  not  levelled  and 
soiled  within  the  specified  period,  was  in  the 
nature  of  a  penalty  only  or  was  an  agreed  assess- 
ment of  damages. 

The  agreement  does  not  provide  for  the  pay- 
ment of  a  lump  sum  upon  tbe  non- performance 
of  any  one  of  many  obligations  differing  in  im- 
portance. It  has  reference  to  a  single  obligation, 
and  the  sum  to  be  paid  bears  a  strict  pro- 
portion to  the  extent  to  which  that  obligation  is 
left  nnfulfilled.  There  is  nothing  whatever 
to  show  that  the  compensation  is  extravagant 
in  relation  to  the  damage  sustained.  And  pro- 
vision is  made  that  the  payment  is  to  bear  in- 
terest from  the  date  when  the  obligation  is  un- 
fulfilled. I  know  of  no  authority  for  holding 
that  a  payment  agreed  to  be  made  nnder  such 
conditions  as  these  is  to  be  regarded  as  a  penalty 
only ;  and  I  see  no  sound  reason  or  principle  or 
even  convenience  for  so  holding.  With  defer- 
ence, therefore,  to  the  learned  Judges  in  the 
Court  below,  I  entertain  a  clear  opinion  that  the 
appellant  is  entitled  to  insist  that  he  has  an  exist- 
ing pecuniary  claim  against  the  respondent  com- 
pany of  £100  an  acre  to  the  extent  to  which  their 
obligation  to  level  and  soil  remains  unfulfilled. 
And  I  agree  with  my  noble  and  learned  friend 
that  this  may  properly  be  fixed  at  £1600.  I  also 
concur  in  the  form  of  the  judgment  proposed. 

LoBD  B1.A.0KBUBN  concurred. 

LosD  FiTzoiBAU)— I  take  leave  to  express  my 
complete  concurrence. 

I  desire,  however,  to  observe  on  the  proposi- 
tion of  Lord  Young,  that  "tbe  agreement  con- 
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tained  in  the  12th  article  of  the  •greement  of 
1877  to  pay  £100  per  acre  for  ground  unrestored 
at  a  particular  date  is  clearly  a  penalty  under 
which  no  more  than  the  actn^  damage  can  be  re- 
covered," and  I  am  induced  to  do  so  as  the  law 
of  Scotland,  which  we  are  now  administering, 
seems  in  this  respect  to  agree  in  principle  with 
the  law  of  the  rest  of  the  United  Kingdom ;  or  it 
would  be  more  correct  to  say  that  the  law  of 
Scotland  in  this  respect  existed  in  fall  force  and 
equitable  effect  whilst  we  were  struggling  against 
the  hard  and  technical  rules  of  our  common  law. 
I  am  not  awaie  that  there  is  any  enactment  in 
force  in  Scotland  corresponding  to  our  statute  of 
8  and  9  Will.  III.  c.  11,  sec.  8,  nor  does  the 
Scots  law  seem  to  have  required  saoh  aid.  We 
may  take  it,  then,  that  by  the  law  of  Scotland 
the  paKies  to  any  contract  may  fix  the  damages 
to  result  from  a  breach  at  a  snm  estimated  as 
liquidated  damages,  or  they  may  enforce  the  per- 
formance of  the  Btipnlatious  of  the  agreement  by 
a  penalty. 

In  the  first  instance  the  pnrsner  is,  in  case  of 
a  breach,  entitled  to  recover  the  estimated  snm 
as  pactional  damages  irrespective  of  the  actual 
loss  sustained.  In  the  other,  the  penalty  is  to 
cover  all  the  damages  actually  sustained,  bat  it 
does  not  estimate  them,  and  the  amount  of 
loss  (not,  however,  exceeding  the  penalty)  is 
to  be  ascertained  in  the  ordinary  way.  In 
determining  the  character  of  these  stipulations 
we  endeavour  to  ascertain  what  the  parties  mast 
reasonably  be  presumed  to  have  intended,  having 
regard  to  the  subject-matter,  and  certain  rules  have 
been  laid  down  as  judicial  aids.  Thus,  in  Attley 
y.  Wddon,  2  Bos.  and  Pol.  35,  Mr  Justice  Heath 
said — "  Where  articles  of  agreement  contain  cove- 
nants for  the  performance  of  several  thingB,  and 
then  one  large  sum  is  stated  at  the  end  to  be  paid 
upon  breach  of  performance,  that  must  be  con- 
sidered as  a  penalty.  But  where  it  is  agreed  that 
if  a  party  do  "  or  (I  may  add)  omit  to  do  "a  par- 
ticular thing  such  a  sum  shall  be  paid  by  him, 
there  the  snm  stated  may  be  treated  as  liquidated 
damages."  Lord  Eldon  took  part  in  the  judg- 
ment in  Atttei/  v.  Weldon,  which  has  always  been 
considered  so  far  to  state  the  rule  correctly. 

There  is  an  Irish  case  particularly  applicable  to 
the  case  before  us — Huband  v.  Graltan,  Alcock  A 
Mapier,  889.  In  that  case  there  was  a  covenant  by 
the  grantee  with  his  grantor  (who  was  also  the 
owner  of  adjoining  lands)  that  he  would  prostrate 
and  remove  a  lime- kiln  before  a  certain  day,  and  if 
not  prostrated  and  removed  before  that  day  then 
the  grantee  should  pay  to  the  plaintiff  the  sum  of 
£100  for  each  year  during  which  the  lime-kiln 
shonld  remain,  or  a  rateable  sum  for  a  shorter 
period.  The  action  was  for  a  breach  in  not  re- 
moving the  lime-kiln.  Held  to  be  liquidated  and 
ascertained  damages,  and  not  a  penalty. 

In  Solfey.  Petetton  (1772),  2  Bro.  P.O.  436,  no 
reasons  are  given,  but  there  Lord  Camden's  deci- 
sion was  reversed.  It  was  a  covenant  by  a  lessee 
not  to  plough  up  ancient  pasture,  and  if  he  does 
to  pay  an  additional  yearly  rent  of  £5  an  acre.  ■ 
Breach,  ploughing  up  ten  acres.  Held  that  it  was 
not  to  be  considered  as  a  penalty,  but  as  liquidated 
satisfaction  fixed  and  agreed  upon  by  the  parties, 
notwithstanding  that  it  was  alleged  "that  the 
penalty  of  £5  per  acre  reserved  daring  the  re- 
mainder of  the  term  for  once  ploughing  amounted 
to  more  than  thirty  times  the  value  of  the  inherit- 


ance of  the  ten  aoies  before  they  were  pat  into  a 
state  of  cultivation  by  the  respondents  ;"  and  al- 
though the  parties  use  the  words  "liquidated 
damages  "or  "  penalty, "  though  such  words  are 
not  to  be  disregarded  they  are  by  no  means  oon- 
claaive.  Thus,  in  Bettt  v.  Bureh,  4  H.  &  N. 
at  p.  611,  Bramwell,  B.,  correctly  lays  it  down — 
"For  if  the  whole  agreement  is  such  that  the 
Court  can  see  the  stun  is  a  penal  snm,  it  most 
be  so  treated ;  on  the  other  band,  if  it  is  not  a 
penal  sum,  it  would  be  incorrect  to  treat  it  as  a 
penalty  merely  because  the  parties  have  so  called 
it  in  the  agreement."  And  so  in  Kembie  v. 
Farren,  6  Bingham,  at  p.  148,  where  Uie  sum  of 
£1000,  the  subject  of  the  action,  was  declared  by 
the  agreement  to  be  liquidated  damages,  and  cot 
a  penalty  or  in  the  nature  thereof,  it  was  held  to 
be  a  penalty  ;  but  Tindal,  0.  J.,  in  the  course  of 
his  judgment  observes — "  We  see  nothing  illegal 
or  unreasonable  in  the  parties,  by  their  mutual 
agreement,  settling  the  amount  of  damages,  nn- 
oertain  in  their  nature,  at  any  snm  they  may 
agree. " 

There  would  be  some  difficulty  in  criticising 
some  of  the  English  decisions,  and  it  would  not 
be  very  profitable.  Bramwell,  L.  J. ,  in  Newman'i 
Gate,  4  Oh.  D.  at  p.  734,  says— "It  seems  to  me, 
as  I  said  in  BeU$  v.  Burtk,  that  by  some  good 
fortune  the  Courts  have,  in  the  majority  of  cases, 
gone  right  without  knowing  why  they  did  so." 
There  could  be  no  more  competent  judge.  I 
leave  it  in  his  hands. 

I  am  clearly  of  opinion,  with  my  noble  and 
learned  friend,  that  the  sum  of  £100  per  imperial 
acre  for  all  ground  not  restored,  though  described 
in  one  part  of  the  12th  article  as  "  the  penalty 
therein  stipulated,"  is  not  a  penalty,  and  repre- 
sents stipulated  or  estimated  damage.s.  It  is 
satisfactory  also  to  be  able  to  make  oat  from  the 
unoontroverted  evidence  that  the  sum  is  not 
exorbitant  or  unreasonable. 

LoBD  Hai^bbubt-  I  entirely  concur.  With 
regard  to  the  observation  made  by  Lord  Bramwell, 
it  had  reference  to  cases  in  which  the  learned 
Judges  apparently  decided  that  at  law  as  dis- 
tinguished from  equity  they  were  entitled  to  con- 
sider penalty  as  that  which  was  to  be  enforced  in 
terrorem,  without  having  had  called  to  their  at- 
tention at  all  the  fact  that  the  Act  8  and  9  WilL 
III.,  c.  11,  existed.  It  was  with  reference  to 
that  that  Lord  Bramwell  made  the  nut  unnatural 
observation  that  they  had  gone  right  although  - 
tbey  were  not  aware  of  the  ground  npon  which 
at  law  their  judgment  could  be  supported. 

Interlocutor  of  the  Second  Division  of  the 
Court  of  Session,  dated  the  27th  of  May  1885, 
except  in  so  far  as  it  recalls  the  Lord  Ordinary's 
interlocutor  of  the  22d  of  March  1884,  and  also 
the  interlocutor  of  the  said  Division,  dated  the 
20th  of  June  1885,  reversed.  Declared  that  the 
appellant  ought  to  have  decree  in  his  favour, 
deoernibg  and  ordaining  the  respondents  to  make 
payment  to  him  of  the  principal  snm  of  £1600 
sterling,  with  interest  thereon  at  the  rate  of  6 
per  cent,  per  annum  from  the  term  of  Martinmas 
1884,  until  payment ;  and  to  have  decree  finding 
and  declaring  that  the  respondents,  the  Monkland 
Iron  and  Coal  Company,  Limited,  were,  at  the 
time  of  their  going  into  voluntary  liqaidation, 
and  still  are,  bound  to  implement  and  folfil  to  the 
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appellant  the  whole  obligations  and  liabilities 
undertaken  by  the  leasees  in  the  lease  or  minute 
of  agreement  libelled,  dated  the  4th,  9th,  and 
14th  of  November  1870,  and  also  the  whole  obli- 
gations and  liabilities  undertaken  by  them  in  the 
minate  of  agreement  libelled,  dated  the  Ist  of 
Aagost  and  13th  of  December  1877,  excepting 
only  saoh  obligations  and  liabilities  as  are  con- 
tained in  the  13th  article  of  the  said  minnte  ;  and 
also  that  the  respondents  William  Mackinnon  and 
Nathaniel  Spens,  as  liquidators  of  the  said  Monk- 
land  Iron  and  Coal  Company,  Limited,  are  bound 
to  make  due  provision  for  implementing  and  fol- 
fllliug  the  foresaid  obligations  and  liabilities,  and 
for  that  purpose  to  set  aside  the  surplns  assets  of 
the  company  remaining  in  their  hands  at  the 
time  when  this  action  was  raised,  or  so  mnch 
thereof  as  may  be  necessary  for  implementing 
and  fulfilling  said  obligations  and  liabilities; 
and  also  that  the  appellant  ought  to  have  decree 
against  the  respondents  for  the  expenses  of  pro- 
oess  incurred  by  him  in  the  Court  of  Session, 
after  the  80th  of  October  1884  ;  that  subject  to 
these  declarations,  the  cause  be  remitted  to  the 
Second  Division  of  the  Court  of  Session;  and 
that  the  respondents  do  pay  to  the  appellant  his 
costs  of  this  appeal. 

Counsel  for  Pursuer  (Appellant)— Sol. -Gen. 
Asher,  Q.C.— Dundas.  Agents— W.  A.  Looh,  for 
Dundas  k  WUson,  C.S. 

Counsel  for  Defenders  (Bespondents) — Lord 
Adv.  Balfour,  Q.O. — Ure.  Agents — Orahames, 
Carrey,  &,  Spens,  for  Mackenzie,  Innes,  <fc  Logan, 
W.8. 


Tuesday,  June  29. 

(Before  Lord  Chancellor  Hersohell,  Lords 
Blackburn  and  Watson.) 

EARL  OF  KINTOUE  V.  COUNTESS-DOWAGER 

OF  KINTOUE  AND  OTHERS. 

(Ante,  xxi.,  p.  647,  20th  June  1884.) 

Parent  and  Child— Legitim—I>ii<Aarge  ofLegitim 
—  Antenuptial  Contract  of  Father  —  Heir- 
Apparent — Aberdeen  Act  (5  Oeo.  IV.  e.  87) — 
Entail  Amendment  Act  1848  (11  and  12  Viet. 
e.  86). 

By  antenuptial  contract  of  marriage  an 
lieir  of  entail  in  possession  bound  himself 
and  the  heirs  of  entail  who  should  succeed  him 
in  the  entailed  estates  to  pay  to  the  child  or 
children  of  the  marriage,  other  than  and  ex- 
cluding the  heir  who  should  succeed  to  him 
in  the  entailed  estates,  certain  provisions. 
Tutors  and  curators  were  appointed  to  such 
of  the  children  of  the  intended  marriage 
as  should  be  in  pnpillarity  or  minority  at 
the  husband's  death,  and  they  were  directed 
to  maintain  and  educate  suitably  the  heir 
who  should  succeed  him,  and  keep  up  an 
establishment  for  him  till  he  reached  majority; 
"  which  provisions  before  conceived  in 
favour  of  the  children  of  this  marriage  are 
hereby  declared  to  be  in  full  satisfaction  to 
them  of  all  bairns'  part  of  gear,  legitim,  por- 
tion natural,  security,"  (be.      The  eldest  son 


of  the  marriage  succeeded  under  the  entail 
and  also  claimed  legitim.     Held  (aff.  judg- 
ment of  First  Division)  that  the  marriage- 
contract  contained  no  provision  for  him  in 
lieu  of  legitim,  and  therefore  that  he  was  not 
excluded  by  the  contract  therefrom.     Held, 
further,  that  the  provisions  for  children  made 
by  the  father  in  his  marriage-contract  under 
the  Aberdeen  Act  not  being  or  being  capable 
of  being  (without  the  father's  consent)  avail- 
able to  the  eldest  son,  they  were  not  effectual 
to  confer  an  interest  in  him  under  the  contract 
in  consideration  of  which  legitim  could  be 
excluded ;  and  (2)  that  assuming  that  nnder 
the  Entail  Amendment  Act  1848  the  father 
could  have  disentailed  the  estates,  a  right  to 
share  in  the  marriage-contract  fund  provided 
to  children  would  not  thereby  have  been 
conferred  upon  the  heir,  and  therefore  that 
in  no  view  was  anything  provided  under  the 
contract  in  his  favour  in  discharge  of  legitim. 
This  Case  is  reported  in  Court  of  Session,  ante, 
voL  xxi.,  p.  647,  June  20,  1884,  11  B.  1018. 
The  defenders  appealed  to  the  House  of  Lords. 
At  delivering  judgment — 
LoBD  Chancoeixob — My  Lords,  this  is  an  appeal 
against  certain  interlocutors  of  the  Lord  Ordinary 
and    the    Court  of  Session,   holding    that    the 
respondent  was  entitled  in  name  of  legitim  to  one- 
half  of  the  free  moveable  estate  of  his  father. 

It  seems  clear  that  the  respondent  is  entitled  to 
his  claim  of  legitim  unless  that  claim  has  been 
expressly  excluded  by  the  marriage-contract  of  his 
parents.  The  question  therefore  is,  whether  the 
clause  in  the  marriage-contract,  which  un- 
doubtedly exdudes  legitim  in  the  case  of  the 
other  children  of  the  marriage,  excludes  it  in  the 
respondent's  case  also.  The  clause  is  in  these 
terms: — "Which  provisions  before  conceived  in 
favour  of  the  children  of  this  marriage  are  hereby 
declared  to  be  in  full  satisfaction  to  them  of  all 
bairns'  part  of  gear,  legitim,  portion  natural, 
exeoatry,  and  everything  else  that  they  could  ask 
or  claim  by  and  through  the  decease  of  their  said 
father,  or  the  predecease  of  their  mother,  any 
manner  of  way,  their  father's  goodwill  excepted." 
Now,  I  fully  agree  with  what  was  said  by  more 
than  one  of  the  learned  Judges  in  the  cases  of 
Mattkmd  v.  Maitland,  Dec.  14, 1843,  6  D.  244,  and 
Keith'i  Trutteei  v.  Keith,  July  17,  1857,  19  D. 
1040,  that  the  wo  As  "  the  children  of  the  mar- 
riage "  in  such  a  clause  are  general  words  prima 
faeie  applying  to  all  the  children  of  the  marriage. 
It  strikes  me,  too,  that  the  object  of  such  condi- 
tions in  a  marriage-contract  is,  as  was  said  by 
Lord  Cnrriebill  in  Keith'*  Trustee'*  v.  Keith — 
"  to  fix  the  amount  of  what  the  wife  and  the  issue 
are  to  have  right  to  claim  from  the  estate  of  the 
husband  and  father,  leaving  all  the  rest  at  his 
own  disposal.  The  party  in  whose  favour  the 
discharge  of  the  legitim  is  intended  to  operate, " 
he  continued,  "is  the  father  himself  and  not  any 
of  the  children ;  and  it  would  be  a  strange  result 
if  a  condition  intended  to  relieve  the  father's 
estate  from  a  claim  of  legitim  should  leave  his 
estate  still  subject  to  that  claim,  and  merely  trans- 
fer the  right  to  it  to  the  heir  of  the  marriage. 
Such  a  construction  cannot  be  put  on  such  a 
clause  unless  it  will  not  fairly  admit  of  a  more 
reasonable  reading."  1  confess,  therefore,  I 
approached  the  constmotion  of  the  settlement 
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with  the  ezpeotation  of  finding  mine  proTision 
oonceived  in  favonr  of  all  the  children  of  the 
marriage.  I  do  not  think  this  necessarily  means 
a  provision  for  a  money  payment.  If,  nnder  the 
terms  of  the  settlement  any  rights  were  conferred 
upon  the  eldest  son  to  which  he  would  not  other- 
wise have  had  a  legal  title,  it  appears  to  me  that 
this  would  properly  be  described  as  a  provision 
oonoeived  in  his  favour.  Bat  upon  a  careful  con- 
sideration of  the  argnmeuts  urged  at  the  bar  I 
have  been  unable  to  arrive  at  the  conclusion  that 
any  right  has  been  acquired  by  the  respondent  to 
which  he  could  not  otherwise  have  laid  claim,  and 
I  think  it  follows  upon  a  true  construction  of  the 
clause  relating  to  legitim  that  his  right  to  legitim 
is  not  excluded. 

In  the  argnments  urged  on  behalf  of  the  appel- 
lants reliance  was  first  placed  on  the  provisions 
relating  to  the  education  and  maintenance  of  the 
heir.  Bat  these  do  not  secure  to  him  any  right 
to  which  he  was  not  otherwise  entitled.  Next  it 
was  said  that  even  though  the  respondent  was 
himself  excluded  from  the  pecuniary  provision 
made  for  the  children  of  the  marriage,  he  still 
came  within  the  terms  "children  procreated  of 
the  intended  marriage,"  and  that  if  he  had  prede- 
ceased the  Earl  having  made  a  settlement  by  mar- 
riage-contract, bis  representatives  might  have  ob- 
tained in  certain  events  the  benefit  of  the  pro- 
vision. I  desire  to  reserve  my  opinion  whether 
if  a  settlement  had  been  lawfully  made  upon  his 
marriage  and  he  had  predeceased  his  father,  the 
children  of  snoh  marriage  might  have  obtained 
the  benefit  of  a  portion  of  the  sum  charged  on 
the  entailed  estates.  It  is  not  in  my  opinion 
necessary  for  the  determination  of  the  present 
case  to  decide  that  question.  For  it  appears  clear 
that  such  a  marriage-contract  by  a  child  cannot 
be  validly  effected  without  the  consent  of  the 
father.  And  the  late  Earl  of  Kintore  came  under 
no  obligation  by  the  marriage-contract  which  we 
have  to  constme  to  give  his  consent.  I  think  it 
is  impossible  to  say  that  a  provision  in  the  settle- 
ment which  could  only  become  effectual  so  far  as 
the  respondent  was  concerned  by  the  subsequent 
consent  of  the  settler,  which  consent  the  settler 
was  free  to  give  or  to  withhold,  is  a  provision 
conceived  in  favonr  of  the  respondent  within  the 
meaning  of  the  clause  excluding  legitim. 

The  remaining  argument  of  the  appellants  was 
that  a  provision  was  secured  to  the  respondent 
by  the  settlement  in  case  his  father  disentailed 
the  estates  nnder  the  itntherfurd  Act.  It  was 
urged  that  in  that  event,  not  being  excluded  as 
"the  heir  sncoeeding"  to  the  entailed  estates,  he 
would  have  been  entitled  to  share  as  one  of  the 
children  of  the  marriage.  I  am  not  prepared  to 
say  that  under  no  form  of  settlement  could  sach 
an  argument  prevail.  I  desire  to  leave  the  point 
open  for  consideration  should  it  hereafter  arise. 
But  the  effect  of  bringing  in  the  heir  in  the  case 
of  a  settlement,  couched  in  the  terms  of  that 
now  in  question,  might  be  to  increase  the  amonnt 
of  the  charge,  and  I  do  not  think  it  is  possible 
to  hold  that  the  burden  upon  the  entailed  pro- 
perty or  the  subsidiary  obhgation  on  the  settler's 
heirs  and  successors  conid  be  increased  by  the 
disentail.  I  think,  therefore,  that  a  construction 
which  might  involve  saoh  a  consequence  cannot 
prevaiL 

I  think  that  there  is  no  sufficient  gronnd  to 
support  the  contention  that  the  olaim  of  legitim 


has  been  barred  by  aoqniesoenoe.  Upon  ths 
whole,  therefore,  I  move  your  Lordships  that  the 
interlocutor  appealed  from  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

Loan  BuLOKBnBM— My  Lords,  at  the  dose  of 
the  argument  I  had  come  to  the  same  conclusion 
at  which  the  Lord  Chancellor  has  arrived,  and 
since  the  case  was  argued  I  have  had  an  oppor- 
tunity of  reading  in  print  the  opinion  of  my 
noble  and  learned  friend  Lord  Watson,  which 
will  be  delivered  directly,  and  in  it  I  agree  so 
thoroughly  that  I  do  not  think  it  necessary  to  add 
anything. 

Jmsd  Waibon— My  Lords,  it  has  not  been  dis- 
puted that  according  to  the  law  of  ScoUand  a 
child's  olaim  to  legitim  cannot  be  barred  by  infer- 
ence, but  only  by  direct  renunciation,  or  by 
express  exclusion  of  the  right  in  the  ante-nnptial 
contract  of  the  parents.  In  the  present  case  I 
think  the  Lord  Ordinary  and  the  Jndges  of  the 
First  Division  were  right  in  holding  that  the 
clause  of  exclusion  occurring  in  the  marriage- 
contract  of  his  father,  the  late  Earl  of  Kintore, 
dated  the  23d  June  1851,  does  not  expressly  bar 
the  respondent's  claim,  unless  it  can  be  shown 
that  by  the  terms  of  the  contract  the  respondent 
took  some  pecuniary  or  other  benefit  which  can 
in  a  reasonable  sense  be  considered  a  "pro- 
vision "  within  the  meaning  of  the  clause. 

I  am  also  of  opinion,  and  for  the  same  reasons 
which  were  assigned  by  the  Judges  of  the  Court 
of  Session,  that  an  exercise  of  ibepatriaprotefUu, 
consisting  in  the  appointment  of  tutors  to  a 
pupil  heir  of  entail  in  possession,  with  directions 
as  to  his  religious  education  and  his  maintenance 
out  of  the  rents  of  the  entailed  estate,  does  not 
constitute  in  any  proper  sense  a  provision  by 
the  father  to  the  child.  The  appellants  did  not 
maintain  in  either  of  the  Courts  below  that, 
apart  from  such  appointment  and  directions,  the 
marriage-contract  made  any  provision  whatever 
in  favonr  of  the  respondent,  who  was  the  eldest 
son  and  child  of  the  marriage,  and  accordingly  it 
appears  to  me  that,  upon  the  arguments  which 
were  addressed  to  them,  the  interlocutors  of  both 
Courts  were  well  founded. 

But  it  has  been  argued  here  that  the  money 
provisions  made  by  the  late  Earl  in  the  marriage- 
contract  of  1861,  under  the  statutory  powers  con- 
ferred upon  him  by  the  Aberdeen  Act  (5  Geo.  IV. 
cap.  87),  are  such  as  would,  in  certain  possible 
events,  have  enured  to  the  benefit  of  the  respon- 
dent, and  were  therefore,  although  oontingent 
upon  circumstances  which  did  not  occur,  pro- 
visions conceived  in  his  favour  within  the  mean- 
ing of  the  clause  excluding  legitim.  It  was  said, 
in  the  first  place,  that  a  share  of  these  provisions 
might,  during  the  lifetime  of  his  father,  have 
been  effectually  setUed  by  the  respondent  in  his 
own  contract  of  marriage ;  and,  in  the  second 
place,  that  in  the  event  of  his  father  having  be- 
fore his  birth  disentailed  the  estates  of  Kintore 
and  Haulkerton,  under  the  powers  of  the  Buther- 
fnrd  Act  (11  and  12  Vict  cap.  36),  the  respon- 
dent would  have  been  entitled  to  a  share  of  these 
provisions,  along  with  the  younger  children  of 
the  marriage,  upon  the  same  condition  which 
attached  to  their  right,  viz.,  survivanee  of  their 
father,  the  setUer. 

By  the  marriage-oontrsot  the  late  Ear],  upon 
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the  recital  of  seotion  4  of  the  Aberdeen  Act, 
bound  himself,  and  the  heirs  of  entail  who  shonld 
Bucceed  him  in  the  estates  of  Kintore  and  Hanlker- 
ton,  to  make  payment  to  the  children  procreated 
of  the  marriage,  other  than  and  uzclnding  the 
heir  who  should  sncceed  to  him  in  the  entailed 
estates,  and  to  the  representativeB  of  children 
who  shonld  predecease  him,  claiming  right  in 
Tirtne  of  special  settlement  by  marriage-contract 
(such  proTisions  bearing  interest  in  terms  of  the 
statute,  and  payable  one  year  after  his  death),  of 
tiie  sum  of  £5000  if  there  should  be  one  child 
other  than  the  heir,  of  £10,000  if  there  should 
be  two  children  oUier  than  the  heir,  and  of 
£15,000  if  there  should  be  three  or  more  children 
other  than  the  heir.  Although  section  5  of  the 
Aberdeen  Act  is  not  recited  or  mentioned,  its  en- 
actments are  plainly  referred  to  in  the  expression 
' '  special  settlement  by  maiiiage-oontract. "  The 
Earl  also  bound,  tubkiiarU,  his  own  heirs  and 
Bnoceesors  for  these  proyisions.  That  secondary 
obligatioQ  imports  nothing  more  than  a  liability 
to  make  good  to  the  children  or  their  representa- 
tives, entitled  under  the  Aberdeen  Act,  any  de- 
ficiency in  the  amount  settled  upon  them  arising 
from  a  fall  in  the  rental  of  the  entailed  estates. 

As  I  construe  the  provisions  of  section  4  of  the 
Aberdeen  Act,  the  heir-apparent,  the  eldest  bom 
son  of  the  marriage,  can  never  become  an  object 
of  the  power  thereby  conferred  upon  the  heir  in 
possession.  The  clause  contemplates  the  con- 
tinuance of  the  entail,  and  the  only  obligation  of 
payment  which  it  imposes  is  laid  upon  future 
heirs  succeeding  and  possessing  under  the  fetters 
of  the  entail.  The  proyisions  which  it  authorises 
are  not  made  a  burden  upon  the  fee  of  the  entailed 
estate,  but  are  only  recoverable  out  of  rents  arig- 
ing  during  the  possession  of  a  tailzied  flar.  Two 
oonditions  are  inter  alia  attached  to  the  right  of 
a  child  to  take  a  share  of  these  provisions— the 
one  being  that  he  shall  not  succeed  as  heir  of 
tailzie  on  his  father's  death,  and  the  other  that 
be  shall  survive  his  father.  The  eldest  bom  son 
oan  never  be  at  any  moment  of  his  life  in  a  posi- 
tion to  fulfil  these  oonditions.  If  be  survived  his 
father  he  woald  necessarily  succeed  to  the  estate, 
and  it  he  predeceased  he  conld  have  no  claim. 
A  younger  son  is  in  a  different  position ;  he  is 
from  the  time  of  his  birth,  and  so  long  as  he  has 
an  elder  brother,  a  child  in  whose  favonr  a  pro- 
-vision  may  be  noiade  in  virtue  of  section  4,  al- 
though the  provision  is  contingent  upon  his  snr- 
▼iving  his  father,  and  his  not  being  at  the  time 
of  his  father's  death  the  heir  entitled  to  succeed. 

It  was,  however,  argned  that  although  the  re- 
spondent could  never  have  been  himself  entitled 
to  participate  in  these  provisions,  he  might  yet 
have  taken  benefit  from  them  if  a  share  had  been 
settled  by  his  own  marriage-contract  in  terms  of 
section  6  of  the  Aberdeen  Act,  and  he  had  there- 
after predeceased  his  father.  That  argument  is 
not  in  my  opinion  warranted  by  the  terms  of 
section  6.  The  enactments  of  that  section  are 
only  applicable  in  the  case  where  "any  child  to 
whom  any  snch  provision  as  aforesaid  may  be 
granted  shall  marry  ;"  and  as  I  read  the  preceding 
section,  the  heir-apparent  is  not  a  person  to  whom 
upon  any  contingency  such  a  provision  could  be 
competently  granted.  Moreover,  the  settlement 
in  the  child's  marriage-contract  is  only  declared 
to  be  as  effectual  "  as  if  such  child  had  survived 
tbe  granter."    In  the  case  of  an  eldest  bom  son, 


I  am,  as  I  have  already  said,  of  opinion  that  snch 
a  provision  could  not  have  been  effectual  in  the 
event  of  his  surviving  the  grantee.  Bat  assum- 
ing it  to  be  possible,  under  section  5  of  the 
Aberdeen  Act,  to  make  such  a  settlement  as  it 
contemplates  which  will  be  effectual  in  the  mar- 
riage-contract of  an  heir-apparent  who  prede- 
ceases his  father,  I  do  not  see  how  that  possi- 
bility can  aid  the  appellants'  argument.  Such  a 
settlement  by  the  marriage-contract  of  a  child  is 
in  all  oases  ineffectual  without  the  consent  of  the 
father  ;  and  the  marriage-contract  of  1851  im- 
poses no  obligation  npon  the  late  Earl  of  Kintore 
to  give  snch  consent  to  the  respondent  or  to  any  of 
his  children.  If  it  be  a  benefit  which  might  have 
been  conferred  on  the  respoodent  nnder  the 
IMwers  of  the  Aberdeen  Act,  it  has  not  been 
brought  into  settlement  by  his  parents,  or  pro- 
vided to  him  by  their  marriage-contract.  The 
terms  of  the  contract  left  the  late  Earl  as  free  to 
give  or  withhold  that  benefit  as  to  give  to  or 
withhold  from  the  respondent  bis  fee-simple 
lands,  which  are  not  mentioned  in  the  contract. 

The  next  argument  of  the  appellants  was 
founded  npon  the  Butherfurd  Act  of  1848, 
which  gave  to  heirs  in  possession,  nnder  an  entaQ 
dated  prior  to  the  1st  day  of  Angust  1848,  power 
to  disentail  with  the  consents  of  the  three  nearest 
heirs  for  the  time  being  entitled  to  succeed,  pro- 
vided the  next  in  succession  should  be  of  the  full 
age  of  twenty-five  years  and  not  subject  to  any 
legal  incapacity.  It  does  not  appear  that  the 
late  Earl  was  in  a  position  to  avail  himself  of 
that  power  at  any  time  between  the  date  of  his 
marriage-contract  and  the  birth  of  the  respon- 
dent ;  but  it  was  within  the  limits  of  possibility 
that  he  might  have  bean  so.  In  these  circum- 
stances counsel  for  the  appellants  maintained 
that  the  effect  of  diseutaiUng  the  Kintore  and 
Hanlkerton  estates  between  these  d^tes  would 
have  been  to  give  the  respondent,  who  oonld 
never  in  that  event  have  become  entitled  to  suc- 
ceed nnder  the  entail,  a  right  to  share  in  the  pro- 
visions made  by  the  marriage-contract  under  the 
Aberdeen  Act. 

The  suggestion  that  after  the  passing  of  the 
Butherfurd  Act,  provisions  made  in  terms  of 
section  4  of  the  Aberdeen  Act  became  available 
to  the  heir-apparent  of  tailzie  who  would  have 
succeeded  his  father  as  heir  in  possession  had  it 
not  been  for  the  disentail  of  the  lands  before  he 
came  into  existence,  appears  to  me  to  be  founded 
on  a  miscoDception  of  the  enactments  of  the 
Statute  of  1848.  In  my  opinion  the  purpose  of 
that  Act  was  to  give  to  heirs  in  possession  disen- 
tailing, with  or  without  consents,  power  to 
acquire  the  entailed  estate  in  fee  simple,  and  to 
destroy  absolutely  the  rights  of  succession  of  all 
heirs  substitute  of  tailzie ;  but  at  the  same  time 
to  preserve  intact  all  other  rights  and  claims, 
whether  present,  future,  or  contingent,  which 
had  at  the  time  of  the  disentail  been  made 
valid  charges  either  npon  the  fee  of  the  estate, 
or  upon  the  interest  of  succeeding  heirs  of  en- 
tail. That  such  was  the  purpose  of  the  Act  is  an 
inference  which  may  be  derived  from  many  of 
its  clauses;  bat  section  82,  which  defines  the 
legal  effect  of  an  instrument  of  disentail  when 
duly  executed  and  recorded,  appears  to  me  to  be 
conclusive.  It  enacts  that  the  estate  shall  there- 
upon be  disencumbered  of  the  whole  fettering 
clauses  of  the  entail,  and  that  the  heir  disentail- 
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ing  shall  be  entitled  to  alter  the  oonrse  of  ano- 
oession  preaoiibed  by  the  tailzie,  to  alienate  and 
dispone  onerously  or  gratuitously,  to  burden 
with  debt,  and  to  do  any  other  act  or  deed  com- 
petent by  law  to  any  absolute  proprietor  in  fee- 
simple.  The  heir  of  entail  continnes,  notwith- 
standing the  execution  and  recording  of  the 
instrament,  to  be  heir  under  the  tailzied  investi- 
ture, but  his  right  of  suooesaion  is  reduced  to 
that  of  a  simple  substitute,  and  may  be  defeated 
at  will  by  the  heir  disentailing.  On  the  other 
band,  section  82  expressly  provides  that  the 
instrument  of  disentail  shall  in  no  way  defeat 
or  affeot  injuriously  charges,  burdens,  or  in- 
cumbrances, or  rights  or  interests  held  by  third 
parties,  and  lawfully  affecting  the  fee  or  rents  of 
the  estate,  or  the  heir  disentailing  or  his  succes- 
sors, other  than  the  rights  and  interests  of  the 
heirs-substitute  of  entail ;  and  it  further  declares 
that  all  such  obarges,  burdens,  and  incum- 
brances, and  rights  and  interests  other  than  as 
aforesaid,  shall  remain  at  least  as  valid  and 
operative  in  all  respects  as  if  no  instrument  of 
disentail  had  been  executed  or  recorded.  Pro- 
visions to  children  under  the  Aberdeen  Act  are 
burdens,  not  upon  the  estate,  but  upon  succeed- 
ing heirs  of  tailzie ;  and,  notwithstanding  the 
entail,  the  heir-apparent  who  survives  the  heir 
in  possession  is  debtor  and  not  creditor  in  the 
obligations  which  they  impose.  To  admit  him 
as  a  creditor  because  the  estate  has  been  disen- 
tailed would,  I  conceive,  be  contrary  to  the 
enactments  of  section  82.  The  effect  of  bring- 
ing in  the  heir  as  a  creditor  in  the  event  of  there 
being  one  or  two  other  children  alive  at  the 
death  of  the  settler,  would  be  to  increase  the 
,  amount  of  the  provisions,  and  create  a  charge 
which  could  never  have  affected  heirs  of  entail ; 


and  in  the  event  of  there  being  three  or  more 
other  children  alive  at  that  date,  woold  be  to 
diminish  the  amount  to  which  each  of  such 
children  would  have  been  entitled  had  the  entail 
subsisted. 

For  these  reasons,  I  am  of  opinion  that  the  new 
arguments  addressed  to  the  Honse  on  behalf  of 
the  appellants  fail  to  establish  that  any  provisiim 
was  made  by  the  marriage-contract  of  1851  in 
favour  of  the  respondent.  I  do  not  think  it 
necessary  to  notice  in  detail  the  appellants'  con- 
tention that  the  respondent's  claim  to  legitim  is 
barred  by  acquiescence.  The  facts  of  Uie  case 
afford  no  foundation  for  such  a  plea.  It  is  not 
alleged  that  the  respondent  was  aware  of  his 
rights  before  he  preferred  the  claim  which  these 
proceedings  were  brought  to  enforce ;  and  the 
circumstances  of  the  case,  as  appearing  from  the 
record  and  productions,  seem  to  me  to  aSotd  a 
sufficient  explanation  of  the  fact  that  he  remained 
in  ignorance  of  bis  rights  for  a  eonsiderable  time 
after  his  father's  death.  Other  questions  of  im- 
portance relating  to  the  laws  of  legitim  were  dis- 
cussed in  the  course  of  the  argument,  but  seeing 
that,  in  the  view  of  the  case  which  I  have  taken, 
none  of  these  arise  for  decision,  I  egress  no 
opinion  with  regard  to  them. 

Interlocutors  appealed  from  affirmed,  and  ap- 
peal dismissed  with  costs. 

Counsel  for  Pursuer  (Bespondent) — i.  P.  B. 
Robertson,  Q.C.— Darling.  Agents— Martin  k 
Iieslie— Murray,  Beith,  &  Murray,  W.S. 

Counsel  for  Defenders  (Appellants) — SoL-Oen. 
Davey,  Q.O.— Sol.-Oen.  Aaher,  Q.C.—R.  Wallace. 
Agents — Andrew  Beveridge — Morton,  Neilion, 
&  Smart,  W.S. 
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